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TO THE

KING'S MOST EXCELLENT MAJESTY.

SIRE,

I am emboldened to inscribe to your Majesty a
new and extended edition of the most approved
Treatise which has yet appeared on the Constitu-
tion of England, by the circumstance, that its
Author, most appropriately, dedicated to your
Majesty’s illustrious Father the Edition of his work
which had received his last corrections in the
year 1784. .

That the mild and paterha.l sway of your Ma-
jesty may be long and p&perous]y continued over
a loyal and grateful people,—ls the sincere and
ardent prayer of,

Sire,
Your MaJEsTY's

Most humble and devoted Subject,
W. HUGHES HUGHES.

Ryde, Isle of Wight, Jan. 1, 1834,






THE

EDITOR’S PREFACE.

THE circumstance which suggested to the Editor his
present undertaking was the presentation of a copy of this
work, by one of his friends,* to the youthful queen of
Portugal, on the eve of her embarkation for Lisbon, in Sep-
tember last. The gift was accompanied by an address, in
which her majesty was reminded that ¢ De Lolme on the
¢ Constitution of England deserved to be written in letters
“of gold, and was worthy the consideration of every
¢ crowned head in Europe.” It occurred to the Editor,
that no edition of the work, extant, conveyed an adequate
idea of the present state of the English constitution ; and
‘that a new and extended edition would be considered a
desideratum by all classes of the public.

Editions of the work, since that published in 1784 which
received the last corrections of the Author, have from time
to time appeared, but the present is the only instance, it is
believed, in which an editor has thought fit to attach to his
supplemental notes the responsibility of his name. This
may account for the many imperfections of those editions,
not to insist on the glaring inaccuracies which abound in
the notes to some of them. Of these inaccuracies it has

* I, L. Briscoe, Esq. M. P, for the eastern division of the county of
Surrey.









TO

THE KING.

SIRE,

THE approbation with which the public have been
pleased to favour this Work, together with the
nature of the subject, embolden me to lay the
present fourth and enlarged edition of the same at
your Majesty’s feet, both as an homage and an
expression of the desire I entertain, that the book
may for a few minutes engage the attention of
a person of your deep and extensive knowledge.
Your Majesty’s reign has, for many years past,
afforded proofs, in more respects than one, that,
though human wisdom may not always be able to
anticipate difficulties, yet, assisted by fortitude, it
can succeed in terminating them in a more favour-
able manner than it seemed at first possible to be
expected, or even in bringing them to a happy
issue. According to the common course of nature,
your Majesty has only yet seen the less consider-

able part of the years of which your reign is to be



xii DEDICATION.

composed :' that the part which now opens before
your Majesty may be attended with a degree of
satisfaction proportionate to your Majesty’s public
and private virtues, to your disinterested govern-
ment, and religious regard for your royal engage-
ments, is the fond hope of

Your MAJESTY's
Most humble and most devoted Servant,
And, these many Years,

Subject by Choice,

J. L. DE LOLME.
May, 1784.

1 This anticipation was fully realized. George the Third, who
was in the forty-sixth year of his age, and the twenty-fourth of his
reign, at this time, reigned upwards of fifty-nine years.—EDbiToR.



ADVERTISEMENT.

TrE Book on the English Constitution, of which a new
edition is here offered to the public, was first written in
French, and published in Holland.? Several persons have
asked me the question, How I came to think of treating
of such a subject ? One of the first things in this country,
that engages the attention of a stranger who is in the
habit of observing the objects before him, is the pecu-
liarity of its government: I had moreover been lately
a witness of the broils which had for some time prevailed
in the republic in which I was born, and of the revolution
by which they were terminated. Scenes of that kind, in
a state which, though small, is independent, and contains
within itself the principles of its motions, had naturally
given me some competent insight into the first real prin-
ciples of governments: owing to this circumstance, and
perhaps also to some moderate share of natural abilities,

2 «* This book was first published in France,” are the only words of the note
annexed by our author to the first sentence of his ¢ Introduction,” which are
not found in the first edition of the work published in this country in 1775.
In a note on p. 460, he moreover speaks of ** the general observations on the
right of granting subsidies, which were formerly in the French work.” There
can be little doubt, therefore, that the statement here is inaccurate.—EpiTor.



X1V ADVERTISEMENT.

I was enabled to perform the task I had undertaken with
tolerable success. I was twenty-seven years old when I
came to this country: after having been in it only a year,
I began to write my work, which I published about nine
months afterwards; and have since been surprised to
find that I had committed so few errors of a certain kind :
I certainly was fortunate in avoiding to enter deeply into
those articles with which I was not sufficiently acquainted.

The book met with rather a favourable reception on
the Continent; several successive editions having been
made of it. And it also met here with approbation, even
from men of opposite parties: which, in this country, was
no small luck for a book on systematical politics. Allowing
that the arguments had some connexion and clearness,
as well as novelty, I think the work was of peculiar
utility, if the epoch at which it was published is consi-
dered; which was, though without any design from me,
at the time when the disputes with the colonies were
beginning to take a serious turn, both here and in America.
A work which contained a specious, if not thoroughly
true, confutation of those political notions, by the help
of which a disunion of the empire was endeavoured to
be promoted (which confutation was moreover noticed
by men in the highest places), should have procured to
the author some sort of real encouragement ; at least the
publication of it should not have drawn him into any in-
convenient situation. When my enlarged English edition
was ready for the press, had I acquainted ministers that I
was preparing to boil my tea-kettle with it, for want of
being able conveniently to afford the expense of printing
it, I do not pretend to say what their answer would have
been; but I am firmly of opinion, that, had the like argu-
ments in favour of the existing government of this coun-
try, against republican principles, been shown to Charles
the First, or his ministers, at a certain period of his reign,
they would have very willingly defrayed the expenses of






xvi ADVERTISEMENT.

After mentioning the advantages with which my work
has not been favoured, it is, however, just that I should
give an account of those by which it has been attended.
In the first place, as is above said, men of high rank have
condescended to give their approbation to it; and I take
this opportunity of returning them my most humble ac-
knowledgments. In the second place, after the difficul-
ties, by which the publication of the book had been
attended and followced, were overcome, I began to share
with booksellers in the profit arising from the sale of it.
These profits I indeed thought to be but scanty and slow:
but then I considered this was no more than the com-
mon complaint made by every trader in regard to his
gain, as well as by every great man in regard to his emolu-
ments and his pensions. After a course of some years, the
et balance, formed by the profits in question, amounted
to a certain sum, proportioned to the size of the perform-
ance. And,in fine, I must add to the account of the many
favours I have received, that I was allowed to carry on the
above business of selling my book, without any objection
being formed against me from my not having served a
regular apprenticeship, and without being molested by the
inquisition. Several authors have chosen to relate, in
writings published after death, the personal advantages by
which their performances had been followed : as for me, I
have thought otherwise ; and, fearing that during the latter
part of my life I may be otherwise engaged, I have pre-
ferred to write now the account of my successes in this
country, and to see it printed while I am yet living.

I shall add to the above narrative (whatever the reader
may be pleased to think of it) a few observations of rather
a more serious kind, for the sake of those persons who,
judging themselves to be possessed of abilities, find they
are neglected by such as have it in their power to do them
occasional services, and suffer themselves to be mortified
by it. To hope that men will in earnest assist in setting
forth the mental qualifications of others, is an expectation













XX ADVERTISEMENT.

two (the 10th, and 11th, B. I.) contain, among other things,
a few strictures on the Courts of Equity ; in which I wish
it may be found I have not. been mistaken; of the two
others, one (19th, B. II) contains a few observations on
the attempts that may, in different circumstances, be made,
to set new limits to the authority of the crown; and, in the
20th a few general thoughts are introduced on the right of
taxation, and on the claiin of the American colonies in that
respect. Any farther observations I may make on the
English goverament, such as comparing it with the other
governments of Europe, and examining what difference in
the manners of the inhabitants of this country may have re-
sulted from it, must come in a new work, if I ever under-
take to treat these subjects. In regard to the American
disputes, what I may hereafter write on that account will
be introduced in a work.-which I may at some future time
publish, under the title of Histoire de George T'rois, Roi
d Angleterre, or, perhaps, of Histoire d’ Angleterre, depuis
lAnnée 1765 (that in which the American stamp-duty was
laid) jusques d I’ Année 178—, meaning that in which an
end shall be put to the present contest.®

® A certain book, written in French, on the subject of the American dis-
pute was, I have been told, lately attributed to me, in which I bod no share.

Nov. 1781,









ADVERTISEMENT. xxiil

honour than they really deserve, when I represented them
as being free from any violent dispositions in that respect :
I have since found, that, like the bulk of mankind in all
countries, they suffer themselves to be influenced by vehe-
ment prepossessions for this or that side of public questions, -
commonly in proportion as their knowledge of the subject
is imperfect. It is, however, a fact, that political prepos-
sessions and party spirit are mot productive, in this country,
of those dangerous consequences which might be feared
from the warmth with which they are sometimes manifested.
But this subject, or in general the subjects of the political
quarrels and divisions in this country, is not an article one
may venture to meddle with in a single chapter; I have
therefore let this subsist, without touching it.

I shall however observe, before I conclude, that an acci-
dental circumstance in the English government prevents the
party spirit, by which the public are usually influenced,
from producing those lasting and rancorous divisions in the
community which have pestered so many other free states,
making of the same nation, as it were, two distinct people,
in a kind of constant warfare with each other. The cir-
cumstance I mean is, the frequent reconciliations (com-
monly to quarrel again afterward) that take place between
the leaders of parties, by which the most violent and igno-
rant class of their partisans are bewildered, and made to
lose the scent. By the frequent coalitions between whig
and fory leaders, even that party distinction, the most
famous in the English history, has now become useless: the
meaning of the words has thereby been rendered so per-
plexed that nobody can any longer give a tolerable definition
of them ; and those persons who now and then aim at gain-
ing popularity by claiming the merit of belonging to either
party, are scarcely understood. The late coalition between
two certain leaders has done away, and prevented from
scttling, that violent party spirit to which the administration
of Lord Bute had given rise, and.which the American dis-
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putes had carried still farther. Though this coalition has
met with much obloquy, I take the liberty to rank myself

in the number of its advocates, so far as the circumstance
here mentioned.

May, 1784.
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THE

CONSTITUTION

OF

ENGLAND.

INTRODUCTION.

Tue spirit of philosophy which peculiarly distin-
guishes the present age, after having corrected a
number of errors fatal to society, seems now to be
directed towards the principles of society itself;
and we see prejudices vanish which are difficult to
overcome, in proportion as it is dangerous to at-
tack them.* This rising freedom of sentiment, the
necessary fore.runner of political freedom, led me
to imagine that it would not be unacceptable to the
public to be made acquainted with the principles of
a constitution on which the eye of curiosity seems
now to be universally turned, and which, though
celebrated as a model of perfection, is yet but little
known to its admirers.

I am aware that it will be deemed presumptuous

* As every popular notion which may contribute to the support
of an arbitrary government is at all times vigilantly protected by
the whole strength of it, political prejudices are last of all, if ever,
shaken off by a nation subjected to such a government. A great
change in this respect, however, has of late taken place in France,
where this book was first published ; and opinions are now discussed
there, and tenets avowed, which, in the time of Louis the Four-

B



Q THE CONSTITUTION

in a man, who has passed the greatest part of his
life out of England, to attempt a delineation of the
English government ; a system which is supposed
to be so complicated as not to be understood or de-
veloped, but by those who have been initiated jn
the mysteries of it from their infancy.

But, though a forcigner in England, yet, as a na-
tive of a free country, I am no stranger to those
circumstances which constitute or characterise li-
berty. Even the great disproportion between the
republic of which I am a member (and in which I
formed wmy principles) and the British empire, has
perhaps only contributed to facilitate my political
inquiries.

As the mathematician, the better to discover the
proportions he investigates, begins with freeing
hiz eguation from coefficients, or such other quanti-
tice as only perplex without properly constituting
it; so it way be advantageous, to the inquirer after
the causes that produce the equilibrium of a govern-
went, to have previously studied them, -disengaged
fraw the apparatus of fleets, armies, foreign trade,
distant and extonsive dominions ; in a word, from
all thoes brilliant circumstances which so greatly
wtet the external appearance of a powerful society,
Dt huve ne essential connexion with the real prin-
\‘il\lx\l of W,

W i upon the passions of wankind, that is, upon
Waanth, wanld have appeansd downright blasphemy'; it is to this an
Al W wade At

* Dhis i wppears e the tiest Bdition of the work, published in
WAL caniity e 12200 and was wiitten by the Author as if in an-
Wapatws 1 e Breared rendution W the year 1720 —EpiTox.
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into execution which he had ever regarded as more
desirable than possible,—is struck with a kind of ad-
miration ; and it is necessary to be thus strongly af-
fected by objects, to be enabled to reach the general
principle which governs them.

Not that I mean to insinuate that I have pene-
trated with more acuteness into the constitution of
England than others ; my only design, in the above
observations, was to obviate an unfavourable, though
natural prepossession ; and if, either in treating of
the causes which originally produced the English
liberty, or of those by which it continues to be
maintained, my observations should be found new-
or singular, I hope the English reader will not con-
demn them, but where they shall be found inconsis-
tent with history, or with daily experience. Of
readers in general I also request, that they will not
judge of the principles I shall lay down, but from
their relation to those of human nature ; aconside-
ration which is almost the only one essential, and
has been hitherto too much neglected by the writers
on the subject of government.



OF ENGLAND. 5

BOOK 1.

A SURVEY OF THE VARIOUS POWERS INCLUDED IN
THE ENGLISH CONSTITUTION, AND OF THE LAWS
BOTH IN CIVIL AND CRIMINAL CASES.

CHAPTER 1.

Causes of the Liberty of the English Nation.
Reasons of the Difference between the Govern-
ment of England and that of France. In Eng-
land, the great Power of the Crown, under
the Norman Kings, created an Union between
the Nobility and the People.

WHEN the Romans, attacked on all sides by the
barbarians, were reduced to the necessity of defend-
ing the: centre of their empire, they abandoned
Great Britain, as well as several other of their
distant provinces. The island, thus left to itself,
became a prey to the nations inhabiting the shores
of the Baltic; who, having first destroyed the an-
cient inbhabitants, and for a long time reciprocally
annoyed each other, established several sovereignties
in the southern part of the island, afterwards called







































20 THE CONSTITUTION

to a degree of excessive severity, he soon beheld:
a general confederacy formed against him :—and:
here we must observe another circumstance, highly:
advantageous, as well as peculiar, to England.

England was not, like France, an aggregation
of a number of different sovereignties: it formed
but one state, and acknowledged but one master,
one general title. The same laws, the same kind
of dependence, consequently the same notions, the
same interests, prevailed throughout the whole.
The extremities of the kingdom could, at all times,
unite to give a check to the exertions of an unjust
power. From the river Tweed to Portsmouth,
from Yarmouth to the Land’s End, all was in
motion : the agitation increased from the distance,
like the rolling waves of an extensive sea; and
the monarch, left to himself, and destitute of re-
sources, saw himself attacked on all sides by an
universal combination of his subjects.

No sooner was the standard set up against
John, than his very courtiers forsook him. In
this situation, finding no part of his kingdom less
irritated against him than another, having no de-
tached province which he could engage in his
defence by promises of pardon or of peculiar con-
cessions, the trivial though never-failing resources
of government, he was compelled, with seven of
his attendants, all that remained with him, to sub-
mit himself to the disposal of his subjects,—and he
signed at Runing-Mead* the charter of the Forest,
together with that famous charter, which, from its

* Anno 1215.
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ties of the people were not, at first, possessed of
any considerable authority. They were far from
enjoying those extensive privileges which, in these
days, constitute the house of commons a collateral
part of the government: they were in those times
called up only to provide for the wants of the king,
and approve the resolutions taken by him and the
assembly of the lords.* But it was nevertheless a

* Thoe end mentioned in the summons sent to the lords, was de
arduis negoliis regni tractaturi, et consilium impensuri ;13 the requi-
sition sent to the commons was, ad faciendum et consenticn-
dum.2d  The power enjoyed by the latter was even inferior to what
they might have expected from the summons sent to them. “In
* most of the ancient statutes they are not so much as named ; and
* in several, even when they are mentioned, they are distinguished
“ as petitioners mercly, the assent of the lords being expressed in
*¢ contradistinction to the request of the commons.”—See on this
subject the preface!® to the Collection of the Statutes at large, by
RufThead, and the authorities quoted therein.

statutes, which it confirms in all points, were made « par le roy, ses
piers, et la communalté de la terre pur commun profit de poeple”
(by the king, his peers, and the commonalty, or commons, of the
laud, for the general advantage of the people.) Testimony so
dorived is surely more to be regarded than the partial construction
of modern writers.—EpiTor.

'¢ Concerning weighty affairs of the kingdom to deliberate and
afford counsel.—EpiTOR.

13 To do and consent.—EbpiTOR.

¢ The following are among the interesting notes attached to this
preface, to the whole of which, though long, the editor concurs in
dirccting the attention of the reader. * Throughout the reign of Ed.
“ L. the assent of the commons is not once expressed in any of the
* enacting clauses ; nor in the reigus ensuing, till the 9th of Ed.
“ IIL, nor in any of the enacting clauses of 16 R. II. Nay,
“oven s0 low as M. VI, from the beginning till the 8th
‘ year of his reign, the assent of the cowmons is not once ex-






23 THE CONSTITTTION

evasions unworthy of so great a king, Edward was
obliged to confirm the Great Charter; he even
confirmed it eleven times in the course of his reign.
It was moreover enacted, that whatever should be
done contrary to it, should be null and void ; that
it should be read twice a year in all cathedrals ; and
that the penalty of excommunication should be de-
nounced against any one who should presume to
violate it.*

At length he converted into an established law
a privilege of which the English bad hitherto had
only a precarious enjoyment; and, in the statute
de tallagio non concedendo, he decreed, that no
tax should be laid, nor impost levied, without the
Jjoint consent of the lords and commons.t A most
important statute this, which, in conjunction with
Magna Charta, forms the basis of the English
constitution. If from the latter the English are
to date the origin of their liberty, from the former
they are to date the establishment of it: and as
the Great Charter was the bulwark that protected
the freedom of individuals, so was the statute in
question the engine which protected the charter

* Confirmationes Chartarum, cap. 2, 3,4.

4+ “ Nullum tallagium vel auxilium, per nos, vel hredes
“ nostros, in regno nostro ponatur seu levetur, sine voluntate et
* assensu archiepiscoporum, episcoporum, comitum, baronum,
* militum, burgensium, et aliorum liberornm hominum de regno
““ nostro.”'8  Stat. an. 34 Ed. I.

13 No tallage or aid shall be taken or levied by us or our heirsin
our realm, without the good will and assent of archbishops, bishops,
earls, barous, knighits, burgesses, and other freemen of the land. —
‘I'ranslation given in Ruffhead’s statutes at large.—ED1TOR.










































42 THE CONSTITUTION

noble a work, had contented themselves with the
glory of being the benefactors of their country.
Happy bad been the king, if, obliged at last to
submit, his submission bad been sincere, and if
be bad become sufficiently sensible that the only
resource he bad left was the affection of his sub-
Jects,
But Charles knew not how to survive the loss of
a power he had conceived to be indisputable : he
oM wot revcomcile himself to limitations and re-
Hrmwts 0 Wgervows, acconding to his notions, to
sovervgew awthority,  His discourse and conduct
Petraned e sworet desiens ; distrust took  posses-
oM W the Watiom: certain  ambitious persons
aveled thewelive of & to promote their own
viwwe  aid e storw, which seemed to have blown
wet, bt forth amew. The coutending fanati-
com W persrceting seots joined o the conflict
dotuovnn tugal Dowghtiness and the ambition of
Wit dvals 1 the tempest blew from every point of
e cvwpina L W cvnstitution was rent asunder ;
and Uhardes ealibited i bis fall an awful example
[N ST LN
e nal power boinyg thus anmihilated, the
Digleh wanle trnitless attempts to substitute a
wpnhlioan gevwewwent i it stead. It was a
Wonrewe gpectaela o says Mountesjuien, “ to be-
w Aok the vain et o the English to establish
waning themslves & deuocrufy.‘ Subjec.ted, at
Rixt, (o the power of the principal leaders in the
g patiinvwenrts Whey saw that power expire, only
withont by nte the hands of a pro-
Y W it atwewank parcelled  out
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a great effusion of blood, and threw the state into
u general and terrible convulsion, the dethronement
of James proved a matter of short and easy opera-
tion. In consequence of the progressive information
of the people, and the certainty of the principles which
now directed the nation, the whole were unani-
mous.  All the ties by which the people were bound
to the throne were broken, as it were, by one single
shook ; and James, who, the moment before, was
a monarch surrounded by subjects, became at once
a simple individual in the midst of the nation.

‘That which contributes, above all, to distinguish
thic event as singular in the annals of mankind, is
the woderstion, I may even say, the legality, which
accwmpanied it As if to dethrone a king, who
soeht to set himself above the laws, had been a
watural consequence of, and provided for by, the
principles of government, every thing remained in
ite place: the throne was declared vacant, and a
new line ol suecossion was established. ™

W (e v bt be ek with the delicacy of manner with
whivh Wt antbwr (8 Rueiier be it vecoliected) alludes to this
Wb wivsuable vt i the wnnals of this conatry.  He says,
A\ W b W aneeweiew wae established,” and such, and no
Wiy, Wan bttty the vawe danws’s attachinent to the Romish
Whiiw At Mg W adbaiwy panet, cawsed the nation entirely to
abahin B wheavigu, b abdwatedd the throne, and quitted
e v e walwe, passing weee Badwand, the only son of
v an Boang @ Pgust, s thevRae disqualitied from governing
% Paharant v, wanist W itham, Privee of Orange, who bad
Wkl Matt, ihe wihist danghive o' James, and was a fimm Pro-
et At @ Bt W sl amt ivbigeae liberty, to be their sove-
AW ¢l ot A i ot Wattiaam amd Maey without issue, Anne,
iy vl AN 1 Jawws, swvvenk to the throne.  How dif-
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is to say, the power of establishing laws, and of
abrogating, changing, or explaining them.

The constituent parts of parliament are, the king,
the house of lords, and the house of commons.

The house of commons, otherwise the assembly
of the representatives of the nation, is composed of
the deputies of the different counties, each of which
sends two ;? of the deputies of certain towns, of
which London (including Westminster and South-
wark) sends eight®®—other towns, two or one ;* and

19 By 2 Will. IV. cap.45, (a.p. 1832,) intituled, “ An act to
amend the representation of the people in England and Wales,” it
was enacted, that in all future parliaments there should be six
knights of the shire, instead of four, for Yorkshire (two for each
of the three Ridings), and four for Lincolushire (two forthe parts of
Lindsey, and two for those of Kesteven and Holland) ; that twenty-
five English counties therein named should be divided into two
divisions, and return two knights of the shire for each division ; that
there should be three knights of the shire for each of seven English
counties therein named, and two knights of the shire, instead of one,
for each of the counties of Carmarthen, Denbigh, and Glamorgan ;
and that the Isle of Wight should, for the purposes of that act,
be a county of itself, and return one knight of the shire.—EpiToR.

2 By the act referred to in the last note, Greenwich, Tower
Hamlets, Finsbury, Marylebone, and Lambeth, are, for the pur-
poses of that act, constituted boroughs to return two members each.
Therefore the number of metropolitan members, which was eight
when De Lolme wrote this treatise, has been augmnented to eigh-
teen.—EDITOR.

21 Of the towns thus entitled, previously to the passing of the
act referred to in the last two notes, fifty-six were entirely disfran-
chised, and thirty deprived of vne of their two members by that
act ; which, at the same time, created forty-three new boroughs,
twenty-two of them to return twe members, and twenty-one, one
member, each; the act also deprived the borough of Weymouth
and Melcombe Regis of two of its four members.—Eb1TOR.
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of the deputies of the universities of Oxford and
Cambridge, each of which sends two.

Lastly, since the act of union, Scotland sends
forty-five deputies ;** who, added to those just men-
tioned, mmake up the whole number five hundred
and fifty-eight.® Those deputies, though separately
elected, do not solely represent the town or county
that sends them, as is the case with the deputies
of the United Provinces of the Netherlands, or

2 By sec. 1, of 2 & 3 Will. IV. cap. 65, (a.p. 1832,) inti-
tuled, “ An act to amend the representation of the people of Scot-
land,” it was enacted, that, from and after the end of the then
present parliament, and in all future parliaments to be assembled,
there should be fifty-three representatives returned for Scotland to
the commons house of parliament.—EnI1TOR.

3 By 39 & 40 Geo. III. cap. 67, (a.p. 1800,) intituled, *“ An
act for the union of Great Britain and Ireland,” it was enacted, as
part of the fourth article of union, that one hundred cominons, (two
for each county of Ireland, two for the city of Dublin, two for the
city of Cork, one for the university of Triuity College, and one for
each of the thirty-one most considerable cities, towns, and bo-
roughs,) be tlhie number to sit and vote on the part of Ireland in
the house of commons of the parliament of the United Kingdom.
From that time, therefore, the lower house has consisted of six
hundred and fifty-eight members. By sec. 11, of 2 & 3 Will. IV,
cap. 88, (A.p. 1332,) intituled, * An act to amend the repre-
sentation of the people of Ireland,” it was enacted, that the city of
Limerick, the city of Waterford, the borough of Belfast, the county
of the town of Galway, and the university of Dublin, should each
respectively return one member to serve in each future parliament,
in addition to the member which each of the said places was then by
law entitled to return. Notwithstanding this additien of five members
to serve for Ireland, and the addition of eight for Scotland, (as re-
ferred to in the last note,) the total number of the house remains
the same, England and Wales returning thirtcen fewer members
than they did previously to the passing of the English Reform

Act.—EpITOR.
E2
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of the Swiss Cantons; but, when ther are once
admitted, they represent the whole body of the
nation.

The qualifications required for being a member
of the house of commouns are, for representing a
county,* to be born a subject of Great-Britain, and
to be possessed of a landed estate of six bundred
pounds a-year; and of three bundred, for repre-
senting a town or borough.

The qualifications required for being an elector
in a county are to be possessed, in that county,
of a freehold of forty shillings a year.®* With

* This freehold must have been possessed by the elector one
whole year at least before the time of election, except it has
devolved to him by inheritance, by marriage, by a last will, or by
promotion to an office.=

% This qualification, not having been altered by the English
Reform Act, is considered equally to be required, for representing
a division, or riding, of a county.—Ep1TOR.

25 This qualification for a county voter in England and Wales
is not altered by the Reformn Act, which, however, makes the follow-
ing very important alterations. 1t takes away the right of voting
for counties, and for cities being counties of themselres, in respect
of freeholds for life, from all persons except those in actual and
boné fide occupation ; or except the same shall have come by mar-
riage, marriage-settlement, devise, or promotion to any benefice or
office ; or e of the clear yearly value of not less than £10, above
charges, reserving however any such right of voting then existing.
It extends the right to every person seised of property of copyhold,
or any other tenure, except freehold, for his own life, or the life of
another, or any larger estate, of the clear yearly value of not less
than £10, above charges : also, to every person entitled, as lessee
or assignee, to any lands or tenements for the unexpired residue of
any term originally created for a period of not less than sixty years,
(whether determinable on a life or lives or not) of the clear yearly
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When the king bas Jecermimai to assemble a
Mhm&mw&xﬁxdﬂmm
the lord-chanceilor : who, after receiving the same,
sends 2 writ, under the sreat seul of England, to

him as swaer, or a8 enant wuier e samw omilord, of the chesr
yearly value of 2uc ‘ess Tum £, f duix rerarei avurding w
the prvisions ferem cuooumei 5n£:mg¢munfs:u5ereg‘:mai
m any vear mmiess e shoaii have sccupitnd e premmaes Sur twelve
ealendar monrhs, nor uniess aond T respect of sach premives w
all rates tor the refief of the pour mnube Jurimg the Gowe of
such his sceupaton, nor unless ke shousi Bave pani, o or be.
fore the 20th July I swh vewr, &l the pour's rates and as-
sessed taxes which shoald Bave decome puvable fvm him
m respect of such premives previvsly ® the &th April then
next preceding, nor unless he show'd Rave resdied for six calendar
months next previous w the kst day of July, in such vear. within
the city or borough, or the place sharing m the electivn. or within
seven statate miles thereef, or of any part thereof.  The act makes
provision in favoar of persons occapyiag Jiferent premies in imme-
diate succession ; anrd of joint cccupiers of premixes, in case the clear
yearly value shall be of an amount which, when divided by the
pumber of such cecupiers, shall give a sum of oot less than £10 for
each. The act also provides, that every person who woald have been
entitled to vote either as a bargess or freeman, or in the dity of Lon-
don as a freeman and Liveryman, if the act had pot been passed,
should be entitled 10 vote, provided he should be duly registered ; bat
that no such person should be so registered in any year, unless he
should, on the last day of July, in such year, be qualified in such
mauner as would entitle him then to vote if such day were the day of
election, and that act had not been passed ; nor unless, where he
should be a burgess or freeman, or freeman and liveryman, of any
city or borough, be should have resided for six calendar wmonths
next previous to the last day of July in such year, within such city
or borough, or within seven statute miles from the place where the
poll for the same should theretofore have been taken ; nor unless,
where he should be a burgess or freeman of any place sharing in
the election for any city or borongh, he should have resided, for six
calendar months next previous to the last day of July in such
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the sheriff of every county, directing him to take
the necessary steps for the election of members
for the county, and the towns and boroughs con-
tained in it. Three days after the reception of
the writ, the sheriff must, in his turn, send his pre-
cept to the magistrates of the towns and boroughs,
to order them to make their election within eight
days after the receipt of the precept, giving four

year, within such respective place so sharing as aforesaid, or within
seven statute miles of the place in conjunction therewith. The act
moreover provides, that no person, since the 1st March, 1831, or
thereafter to be, elected, made or adnitted, a burgess or freeman,
otherwise than in respect of birth or servitude, should be entitled to
vote as such in any such election, or to be registered ; and that no
person should be so entitled, as a burgess or freeman in respect of
birth, unless his right were originally derived from or through some
person who was a burgess or freeman, or entitled to be admitted
such, previously to the 1st March, 1831, or from or through some
person who since that time should have become, or should there-
after become, a burgess or freeman in respect of servitude. The
act also reserves to every person, then having a right to vote in
the election for any city or borough in virtue of any other qualifi-
cation, such right, as long as he should be qualified as an elector, ac-
cording to the usages and customs of such city or borough, or any law
then in force, if duly registered, and resident, as required in the case
of burgesses and freemen ; with a provision that every such person
should for ever cease to enjoy such right if his name should have
been omitted for two successive years from the register of voters,
unless he should have been so omitted in consequence of his having
received parochial relief within twelve calendar months next pre-
vious to the last day of July in any year, or in consequence of his
absence on the naval or military service of his majesty.—The
qualification to vote for cities and boroughs in Scotland and Ire-
land is also entirely altered by the Scotch and Irish Reform Acts
respectively, but, for the reason already assigned for not stating the
alterations with regard to the county constituency of Scotland and
Ireland, they are here omitted.—EDITOR.
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CHAPTER V.
Of the Executite Poxer.

Waex the parliament is prorogued or dissolved, it
ceases to exist ; but its laws still continue to be in
force: the king remains charged with the execution
of them, and is supplied with the necessary power
for that purpose.

It is, however, to be observed, that though, in
his political capacity of one of the constituent
parts of the parliament (that is, with regard to the
share allotted to him in the legislative authority),
the king is undoubtedly sovereign, and only needs
allege his will when he gives or refuses his assent
to the bills presented to him; yet, in the exercise
of his powers of government, he is no more than a
magistrate ; and the laws, whether those that ex-
isted before bim, or those to which, by his assent,
he bas given being, must direct his conduct, and
bind him equally with his subjects.

1. The first prerogative of the king, in his capa-
city of supreme magistrate, has for its object the
administration of justice.

1°. He is the source of all judicial power in the
state ; he is the chief of all the courts of law, and
the judges are only his substitutes : every thing is
transacted in his name ; the judgments must be with
his seal, and are executed by his officers.

2. By a fiction of the law, he is looked upon as
the universal proprictor of the kingdom : he is in
consequence deemed directly concerned in all of-
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fences ; and, for that reason, prosecutions are to be
carried on in his name in the courts of law.

3°. He can pardon offences, that is, remit the
punishment that has been awarded in consequence
of his prosecution.

I1. The second prerogative of the king is, to be
the fountain of honour, that is, the distributor
of titles and dignities : he creates the peers of the
realm, as well as bestows the different degrees of
inferior nobility. He moreover disposes of the
different offices, either in the courts of law, or
elsewhere.

II1. The king is the superintendent of commerce ;
he has the prerogative of regulating weights and
measures ; he alone can coin money, and can give
a currency to foreign coin.

IV. He is the supreme head of the church. In
this capacity he appoints the bishops, and the two
archbishops ;** and he alone can convene the assem-
bly of the clergy. This assembly is formed in
England, on the model of the parliament; the
bishops form the upper house : deputies from the
dioceses, and from the several chapters, form the
lower house: the assent of the king is likewise
necessary to the validity of their acts, or canons;
and the king can prorogue, or dissolve, the convo-
cation.

V. He is, in right of his crown, the gencral-
issimo of all sea or land forces whatever ; he alone

35 Since the union with Ireland in 1801, the king has also the
appointment of the archbishops and bishops of the church of that
part of the United Kingdom.—EpITOR.
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can levy troops, equip fleets, build fortresses, and
fill all the posts in them.

VI. He is, with regard to foreign nations, the
representative and the depository of all the power
and collective majesty of the nation; he sends and
receives ambassadors; he contracts alliances ; and
has the prerogative of declaring war, and of
making peace, on whatever conditions he thinks
proper. :

VIIL In fine, what seems to carry so many
powers to the height, is, its being a fundamental
maxim, that THE KING CAN DO NO WRONG :* which
does not signify, however, that the king has not the
power of doing ill, or, as it was pretended by cer-
tain persons in former times, that every thing he
did was lawful ; but only that he is above the reach
of all courts of law whatever, and that his person
is sacred and inviolable. :

% A maxim quite consistent with the doctrine of divine right
by which kings reign, and essential to sccure such a profound
respect to the royal person and dignity as may most effectually
promote obedience to the laws of which the king is administrator,
while the full responsibility attached to the cabinet ministers of the
sovereign prevents the possibility of danger resulting to the subject
from the maintenance of a principle not strictly applicable to hu-
manity.—Ep1TOR. ' )
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with them. If any other persons, besides the re-
presentatives of the people, had a right to make am
offer of the produce of the labour of the people, the
executive power would soon bave forgotten that it
only exists for the advantage of the public.*

* As the crown has the undisputed prerogative of assenting so,
and dissenting from, what bills it thinks proper, as well as of con-
vening, proroguing, and dissolring the parliament whenever it
pleases, the latter have po assarance of haring a regard paid to their
bills, or even of being allowed w assemble, but what may resslt
from the peed the crown stands in of their assistance : the danger,
in that respect, is even greater for the commons than for the lords,
who enjoy a dignity which is hereditarv, as well as imherent in
their persons, and form a permanent body in the state ;43 whereas
the comnmons completely vanish, whenever a dissolution takes
place : there is, therefore, o exaggeration in what has been said
above, that their very being depends on their power of granting
subsidies to the crown.

Moved by these considerations, and, no doubt, by a sense of their
duty towards their constituents, to whom this right of taxation
originally belongs, the bouse of commons have at all times been
very careful lest precedents should be established, which might, i
the most distant manner, tend to weaken that right. Hence the
warmth, I might say the resentment, with which they have always
rejected even the amendunents proposed by the lords in their
money-bills. The lords, however, bave not given up their preten-
sion to make such amendments; and it is only by the vigilance
and constant predetermination of the commons to reject all alteration
whatever made in their money-bills, without even examining them,
that this pretension of the lords is reduced to be an useless, and
only dormant, claim.#

43 This remark is applicable to the peers of England only, those
of Scotland and Ireland being merely representative.—ED1TOR.

# This claim is, notwithstanding, far from useless, because, by
means of it, the npper house obtains in effect the participation of a
privilege denied to it in fact, inasmuch as, though the lower house
not only uniformly refuses its assent to any alterations made in a
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ensue, if laws which might most materially affect
public liberty, conld be enacted in parliaments ab-
ruptly and imperfectly summoned, it has been esta-
bLlished that the writs for assembling a parliament
wust be issued forty days at least before the first
wmecting of it.  Upon the same principle it has also
boon cuacted, that the king cannot abridge the
term he has once fixed for a prorogation, except in
the two following cases, viz. of a rebellion, or of -
imminent dauger of a foreign invasion; in both
which cases a fourteen duys’ notice must be given.*

Apuin, the Kiug is the head of the church; bat
lie can neither alter the established religion, or call
individuals to an account for their religious opi-
nionx. | He cannot even profess the religion which

* Ntat 30 Geo, UL b, 3.9
b 'The comvocation, or assembly of the dergy, of which the king

® An instance of the ylaring inaccuracy of some of the notes of
“ A Barrigter,” who published a new edition of this work in 1821,
wust here be given.  He savs, * This was an act relating to the
* wilitia, and stands repealed by 2 Geo. 111 . 20. The clause,
* clwpowering a parliament to be assembled in certain cases on
« fourteen days’ notice, is therefore repealed”  Nothing could be
mure incorvect.  The statute 30 Geo. I1. cap. 25, (being passed
for ive years only,) was succeeded by 2 Geo. III. cap. 20; but,
»o far from the clause in question (the 46th) being repealed by it,
scction 117 of that act re-enacts it in the very samne words. The
e note proceeds, “ Indeed it secins, likea similar clause in the
* act 16 Geo. 111. cap. 3, to hare been intended only for a tempo-
* rury purpese.” This statement is cqually erroneous. The act
referred to was enacted for seven years only ; so far, however, from
its being * intended only for a temporary purpose,” this necessary
provision has Leen re-enacted from time to time, and forms section
147 of the 42 Geo. II. cap. 90, which was not passed for a limited
period, and remains now in force.— EDITOR.
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but he cannot exempt them from making a compen-
sation to the parties injured. It is even established
by law, that, in a case of murder, the widow, or
next heir, shall have a right to prosecute the mur-
derer ; and the king’s pardon, whether it preceded
the sentence passed in consequence of such prose-
cution, or whether it be granted after it, cannot
have any effect.®

The king bhas the military power; but, stlll
with respect to this, he is not absolute. It is true,
in regard to the sea-forces, as there is in them this
very great advantage, that they cannot be turned
against the liberty of the nation, at the same time
that they are the surest bulwark of the island, the
king may keep them as he thinks proper; and in
this respect he lies only under the general restraint
of applyiug to parliament for obtaining the means
of doing it.* But in regard to land-forces, as they
may become an immediate weapon in the hands of
power, for throwing down all the barriers of pub-
lic liberty, the king canunot raise them without the
consent of parliament. The guards of Charles the
Socond were declared anti-constitutional; and
James's army was one of the causes of his being
dethroned.

¢ The wethod of prosecution wentioned bere, is called an ap-
poeal: it must be sued within a year and a day aiter the commission
of the evime ®

+ -\ new sanction was given to the above restriction in the sixth

® The 39 Geo. lll caps 46, (\ D. lbl\)) aboh.\he\l appealt of
wurder, treason, felony or other otdences, and wager of battel, or
Jmnmg e and trial by hattel, in writs of nght.—Epiror.

* The nnuber of the navy tor which the estimates were roted
in I3 was 27,000 wen, ine Iu\lm; warines.—EvpiTor.
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places : precamtions which bave been successively
taken, acconding a: circumstances bave shown them
W be mecessary : amd which, we may thence sup-
pose, are owiag to causes powerful emough to
produce the estsblischment of new ones, whenever
cucemstances shall point owt the necessity of
them.*
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indeed, as this right of inheritance is expreseed in
English by one word (birth-right), the same as
that which expresses the king's title to the crown,
it has, in times of oppression, been often opposed to
him as a right, doubtless of less extent, but of a
sanction equal to that of his own.

One of the principal effects of the right of pro-
perty is, that the king can take from his subjects
no part of what they poesess; he must wait till
they themselves grant it to him: and this right,
which, as we have seen before, is, by its conse-
quences, the bulwark that protects all the others,
has moreover the immediate effect of preventing
one of the chief causes of oppression.

In regard to the attempts to which the right of
property might be exposed from one individual to
another, I believe I shall have said every thing,
when I have observed, that there is no man in
England who can oppose the irresistible power of
the laws ;—that, as the judges cannot be deprived
of their employments but on an accusation by par-
liament, the effect of interest with the sovereign,
or with those who approach his person, can scarcely
influence their decisions ;—that, as the judges them-
selves have no power to pass sentence till the
matter of fact has been settled by men nominated,
we may almost say, at the common choice of the
partics,* all private views, and consequently all

* From the extensive right of challenging jurymen, which is
sllowed to every person brought to his trial, though not very fre-
quently used.®

 This right has been in much more frequent use of late years.
—FDITOR.
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really important. As every thing, without them,
is illegal in a court of common law, so with
them every thing becomes legal ; that is to say,
they empower the court legally to determine upon
every kind of suit to which they are made to serve
as introductors. The creating of a new writ,
therefore, amounts, in its consequences, to the
framing of a new law, and a law of a general nature
too : now the creating of such a law, on the first
appearance of a new case, which law is afterwards
to be applied to all such cases as may be similar
to the first, is really matter of difficulty : especially,
when men are yet in the dark as to the best kind of
provision to be made for the case in question, or
even when it is not, perhaps, yet known whether
it be proper to make any provision at all. The
framing of a new writ, under such circumstances, is
a measure on which lawyers or judges will not
very willingly either venture of themselves, or ap-
ply to the legislature for that purpose.

From the above-mentioned real difficulty in
creating new writs on one hand, and the absolute
necessity of such writs in the courts of common
law on the other, many new species of claims and
cases (the arising of which is, from time to time,
the unavoidable consequence of the progress of
trade and civilization) are left unprovided for, and
remain like so many vacant spaces in the law, or ra-
ther like so many inaccessible spots, which the laws
in being cannot reach: now this is a great imper-
fection in the distribution of justice, which should
be open to every individual, and provide remedies
for cvery kind of claim which men may set up
against cach other.
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CHAPTER XL
The Subject continued. The Courts of Equity.

HowkevER, there are limits to these fictions and
subtilties ; and the remedies of the law cannot by
their means be extended to all cases that may arise,
unless too many absurdities are suffered to be ac-
cumulated ; nay, there have been instances in
which the improper application of writs, in the
courts of law, has been checked by authority. In
order therefore to remedy the inconveniences we
mention—that is, in order to extend the adminis-
tration of distributive justice to all possible cases,
by freeing it from the professional difficulties that
have gradually grown up in its way —a new kind of
courts has been instituted in England, called Courts
of Equity.

The generality of people, misled by the word
equity, have conceived false notions of the office of
these courts ; and it seems to be generally thought,
that the judges who sit in them are only to follow
the rules of natural equity ; by which people seem
to understand, that, in a court of equity, the judge
may follow the dictates of his own private feelings,
and ground his decisions, as he thinks proper, on
the peculiar circumstances and situation of those
persons who make their appearance before him.

appear on the appointed days, the method is to suppose that he has
actually made his appearance, and the cause is proceeded upon
according to this supposition : fictitious names of bails are also
resorted to.
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In the same manner, the laws of the Twelve
‘Tables had provided relief only for cases of theft;
and no mention was made, in them, of cases of goods
taken away by force (a deed which was not looked
upon in so odious a light at Rome as theft, which
was considered as the peculiar guilt of slaves). In
process of time the preetor promised relief to such
persons as might have their goods taken from them
by open force, and gave them an action for the re-
covery of four times the value, against those who
had committed the fact with an evil intention. S
cui dolo malo bona rapta esse dicentur, ei in qua-
druplum jupicluM DABO.

Again, neither the laws of the Twelve Tables,
nor the laws made afterwards in the assemblies of
the people, had provided remedies except for very
few cases of fraud. Here the pretor likewise in-
terfered in his capacity of judge of equity, though
8o very late as the time of Cicero; and promised
relief to defrauded persons, in those cases in which

being sold for the third time, and then becowming again free, that
sons could be entirely released from the paternal authority. On
this law-doctrine was founded the peculiar formality of emancipating
sons. A pair of scales, and some copper coin, were first brought ;
without the presence of these ingredients, the whole business would
have been void ; and the father then made a forinal sale of bis son
to a person appointed to buy him, who was immediately to manu-
mit or free him; these sales and manumissious were repeated three
times. Kive witnesses were to be present, besides a man to hold
the scales (libripens), and another (antestatus) occasionally to
remind the witnesses to be attentive to the business before them.

o7 If it shall be shown that goods have been forcibly taken from
any one with an evil intention, I will grant him a trial at law, with
power to sue for fourfold damages.—Ep1ToR.
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the whole legislature might be produced, in which
the office of the courts of equity is openly acknow-
ledged.

The kind of process that has in time been esta-
blished in the Court of Chancery is as follows.
After a petition is received by the court, the per-
son sued is served with a writ of subpena, to com-
mand his appearance. If he does not appear, an
attachment is issued against him ; if a non-inventus
is returned, that is, if he is not to be found, a pro-
clamation goes forth against him; then a com-
mission of rebellion is issued for apprehending-him,
and bringing him to the Fleet prison. If the
person sued stands farther in contempt, a serjeant
at arms is to be sent out to take him; and, if he
cannot be taken, a sequestration of his land may be
obtained till he appears. Such is the power which
the Court of Chancery, as a court of equity, bath
gradually acquired to compel appearance before it.
In regard to the execution of the decrees it gives,
it seems that court has not been quite so successful ;
at least, those law-writers whose works I have had
an opportunity of seeing, hold it as a maxim, that
the Court of Chancery cannot bind the estate, but
only the person; and as a consequence, a person
who refuses to submit to its decrce is only to be
confined in the Fleet prison.*

* The Court of Chancery was, very likely, the first instituted of
the two courts of cquity: as it was the highest court in the
kingdow, it was best able to begin the establishment of an office or
power, which naturally gave rise at first to so many objections.
The Court of Excliequer, we may suppose, only followed the ex-
ample of the Court of Chancery : in order the better to secure the
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of judges of equity with that of judges of common
law. On the other hand, the courts of common
law are alone invested with the power of punish-
ing (or allowing damages for) those cases of violence
by which the proceedings of the courts of equity
might be opposed; and thns they bave been
enabled to obstruct the enterprises of the latter,
and prevent their effecting in themselves the like
dangerous union of the two offices of judges of
common law and of equity.

From the situation of the English courts of
equity, with respect to the courts of common law,
those courts have really been kept within limits
that may be said to be exactly defined, if the nature
of their functions be considered. In the first place,
they can neither touch acts of parliament, nor the
established practice of the other courts, much less
reverse the judgments already passed in these latter,
as the Roman pretors sometimes used to do in
regard to the decisions of their predecessors in of-
fice, and sometimes also in regard to their own.
The courts of equity are even restrained from
taking cognisance of any case for which tke other
courts can possibly afford remedics. Nay, so
strenuously have the courts of common law defended
the verge of their frontier, that they have prevented
the courts of equity from using in their proceedings
the mode of trial by a jury; so- that, when, in a
case of which the Court of Chancery has already
begun to take cognisance, the parties happen to
join issue on any particular fact (the truth or false-
hood of which a jury is to determine), the Court of
Chancery is obliged to deliver up the cause to the
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Court of King’s Bench, there to be finally decided.
In fine, the example of the regularity of the pro-
ceedings, practised in the courts of common law,
has been communicated to the courts of equity; and
rolls or records are carefully kept of the pleadings,
determinations, and acts of these courts, to serve as
rules for future decisions.*

So far, therefore, from having it in his power
“ to temper and moderate” (that is, to alter) the
written law or statutes, a judge of equity, we find,
cannot alter the unwritten law, that is to say, the
established practice of the other courts, and the
judgments grounded thereupon; nor can he even
meddle with those cases for which either the writ-
ten or unwritten law has already made general
provisions, and of which there is a possibility for
the ordinary courts of law to take cognisance.

From all the above observations it follows, that,

* The master of the rolls is the keeper of these records, as the
title of the office expresses. His employment in the Court of
Chancery is of great importance, as he can hear and determine
causes in the absence of the lord chancellor. 100

100 There is now another judge in equity, who has also this
power. By 53 Geo. 111. cap. 24, (a.v. 1813.) intituled,  An act
to facilitate the administration of justice,” his majesty was em-
powered to appoint an additional judge assistant to the lord high
chancellor in the discharge of the judicial tuictions of Lis office, to
be called vice-chancellor of Kngland, aud to hold such office during
good hebaviour ; and it was enacted, that all decrees, orders, and acts
of such vice-chancellor should have force and validity, and be ex-
ecuted, subject nevertheless in every case to be reversed, discharged,
or altered, by the lord chancellor; and that such vice-chancellor
should have rank and precedence next to the master of the rolls.—
Eviror.
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of the courts of equity, as established in England,
the following definition may be given, which is,
that they are a kind of inferior experimental legis-
lature, continually employed in finding out and
providing law remedies for those new species of
cases for which neither the courts of common law,
nor the legislature, have yet found it convenient or
practicable to establish any ; in doing which, they
are to forbear to interfere with such cases as they
find already in general provided for. A judge of
equity is also to adhere, in his decisions, to the
system of decrees formerly passed in his own court,
regular records of which are kept for that purpose.

From this latter circumstance it again follows,
that a judge of equity, by the very exercise he
makes of his power, is continually abridging the
arbitrary part of it; as every new case he deter-
mines, every precedent he establishes, becomes a
land-mark or boundary which both he and his suc-
cessors in office are afterwards expected to regard.'”

Here it may be added as a conclusion, that ap-
peals from the decrees passed in the courts of equity
are carried to the house of peers; which circum-
stance alone might suggest that a judge of equity

101 « Hence,” says Professor Millar, ¢ law is constantly gaining
* ground upon equity. Every new and extraordinary interposition
« is, by length of time, converted into an old rule. A great part of
“ what is now strict law, was formerly considered as equity ; and
“ the equitable decisions of this age will unavoidably be ranked
« under the strict law of the next.” This consequence must be
considered desirable ; fundamental principles of equity ought to be
as well understood as those of law. New cases will, nevertheless,
be of constant occurrence, requiring the decision of a court of equity.
—EDITOR.
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in the msoe, the comstitution wself; I mean to
speak of criminal justice. Bet, previous to an ex-
position of the laws of England oa this head, it s
necessary to desire the reader’s attention to certain
considerations.

When a nation intrusts the power of the state
to a certain number of persons, or to one, it is
with a view to two points: one, to repel more
effectually foreign attacks; the other, to maintain
domestic tranquillity.

To accomplish the former point, each individual
surrenders a share of his propertyv, and sometimes,
to a certain degree, even of his liberty. But
though the power of those who are the heads of
the state may thereby be rendered very consider-
able, yet it canuot be said, that liberty is, after all,
in any bigh degree endangered; because, should
ever the executive power turn against the nation a
strength which ought to be employed solely for its
defence, this nation, if it were really free (by which
I mean, unrestrained by political prejudices), would
be at no loss for providing the means of its security.

In regard to the latter object, that is, the main-
tenance of domestic tranquillity, every individual
must, exclusive of new renunciations of his natural
liberty, moreover surrender (which is a matter of
far more dangerous consequence) a part of his
personal security.

The legislative power being, from the nature of
human affairs, placed in the alternative, either of
exposing individuals to dangers which it is at the
same time able extremely to diminish, or of deli-
vering up the state to the boundless calamities of
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violence and anarchy, finds itself compelled to re-
duce all its members within reach of the arm of
the public power, and, by withdrawing in such
cases the benefit of the social strength, to leave
them exposed, bare, and defenceless, to the exer-
tion of the comparatively immense power of the
executors of the laws.

Nor is this all; for, instead of that powerful
re-action which the public authority ought in
the former case to experience, here it must find
none; and the law is obliged to proscribe even
the attempt of resistance. It is therefore in re-
gulating so dangerous a power, and in guarding
lest it should deviate from the real end of its in-
stitition, that legislation ought to exert all its ef-
forts.

But here it is of great importance to observe,
that the more powers a nation has reserved to it-
self, and the more it limits the authority of the
executors of the laws, the more industriously ought
its precautions to be multiplied.

In a state where, from a series of events, the will
of the prince has at length attained to hold the
place of law, he spreads an universal oppression,
arbitrary and unresisted ; even complaint is dumb:
and the individual, undistinguishable by him, finds
a kind of safety in his own insignificance. With
respect to the few who surround him, as they are
at the same time the instruments of his greatness,
they have nothing to dread but momentary caprices;
a danger, against which, if there prevails a certain
general mildness of manners, they are in a great
measure secured.
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Bet == 2 stase where the minmters of the aws
meet with cbetacles & every wep, even thew
strougest puesiyes are munnml[v Fot im motionm ;
and that povuoa of pubine an:bxtt deposited
with them 26 the mscrwment of satiowal tramgual-
By, easily beenmes 2 mox formmiable wespom.

Itcmbea'm wiid the most fvourabee ssppo-
sition, and imagine a prince whose mismtioas are
in every case thorwaghly uprirnt ; ket ws evem sup-
pose that be never lends an ear to the sazyestions
of those wtose interest 1t s to deceive him : pe-
vertheless, be will te subject to ervor; and this
error, which, I will fartker allow, solely proceeds
from his attachment to the pablic welfare, vet may
bhappen to prompt him to act as if ks views were
directly opposite.

When opportunities shall offer (and many such
will occur) of procuring a public advantage by
overleaping restraints, confident in the uprightness
of his intentions, and being naturally not very
earnest to discover the distant evil consequences
of actions in which, from his very virtue, he feels
a kind of complacency, he will not perceive, that,
in aiming at a momentary advantage, he strikes on
the laws themselves on which the safety of the na-
tion rests, and that those acts, so laudable when we
only consider the motive of them, make a breach
at which tyranny will one day enter.

Yet farther, he will not even understand the
complaints that will be made against him. To
insist upon them will appear to him to the last
degree injurious : pride, when perbaps he is least
aware of it, will enter the lists; what he began
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will be the persons against whom the prince will
direct all bis efforts.®

And he will the more assuredly do so, as, from
the error so usual among men in power, he will
think that the opposition he meets with, however
general, wholly depends on the activity of one or
two leaders; and amidst the calculations he will
make, both of the supposed smallness of the ob-
stacle which offers to his view, and of the decisive
consequence of the single blow he thinks necessary
to strike, he will be urged on by the despair of
ambition on the point of being baflled, and by the
most violent of all hatreds, that which is preceded
by contempt.

In that case which I am still considering, of a
really free nation, the sovereign must be very care-
ful that military violence do not make the smallest
part of his plan: a breach of the social compact
like this, added to the horror of the expedient,
would infallibly endanger his whole authority.
But, on the other hand, if he be resolved to succeed,
he will, in defect of other resources, try the utmost
extent of the legal powers which the constitution
has intrusted with him ; and if the laws have not
in a manner provided for every possible case, he
will avail himself of the imperfect precautions
themselves that have been taken, as a cover to his
tyrannical proceedings; he will pursue steadily his
particular object, while his professions breathe no-

* By the word prince, I mean those who, under whatever appel-

lation, and in whatever governmnent it may be, are at the head of
public aflairs.
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bunals, I am willing to suppose, would preserve,
in all sitoations of atfairs, that integrity which.
distinguishes them in states of a different constitu-
tion ; they would never inquire after the influence,
still less the political sentiments, of those whose
fate they were called to decide ; but these advan-
tages not being founded in the necessity of things,
and the power of such judges seeming to exempt
them from being so very virtuous, men would be
in danger of taking up the fatal opinion, that the
simple exact observance of the laws is not the
only task of prudence: the citizen called upon to
defend, in the sphere where fortune has placed him,
his own rights, and those of the nation itself, would
dread the consequence of even a lawful conduct,
and, though encouraged by the law, might desert
himself when he came to behold its ministers.

In the assembly of those who sit as his judges,
the citizen might possibly descry no enemies: but
neither would he see any man whom a similarity
of circumstances might engage to take a concern
in his fate: and their rank, especially when joined
with their numbers, would appear to him to lift
them above that which overawes injustice, where
the law has been unable to secure any other check,
—1I mean the reproaches of the public.

And these his fears would be considerably
heightened, if, by the admission of the jurisprudence,
received among certain nations, he beheld those
tribunals, already so formidable, wrap themselves
up in a mystery, and be made, as it were, inac-
cessible. ®

* An allusion is made here to the secrecy with which the pro-
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and secret exasmimations, I whach, abandomed
wholly to himself, he will have nothing but a pes-
sive defence to oppose to the artfully varied ques-
tions of men, whose imtentions bhe shall at lesst
mistrust ; and in which his spirits, broken down by
solitude, shall receive no support, either from the
counsels of bis friends, or the looks of those who
may offer up vows for his deliverance.

The security of the individual, and the conscious-
ness of that security, being then equally essential to
the enjoyment of liberty, and necessary for the pre-
servation of it, these two points must never be left
out of sight, in the establishment of a judicial
power ; and I conceive that they necessarily lead
to the following maxims.

In the first place, I shall remind the reader of
what has been laid down above, that the judicial
authority ought never to reside in an independent
body ; still less in him who is already the trustee of
the executive power.

Secondly, the party accused ought to be provided
with all possible means of defence. Above all
things the whole proceedings ought to be public.
The courts, and their different forms, must be such
as to inspire respect, but never terror: and the
cases ought to be so accurately ascertained, the
limits so clearly marked, that neither the executive
power, nor the judges, may ever hope to transgress
them with impunity.

In fine, since we must absolutely pay a price for
the advantage of living in society, not only by re-
linquishing some share of our natural liberty (a
surrender which, in a wisely framed government,
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this warrant can be mo more than am order for
brinzing the party befcre him: he must then hear
hirc, acd take Jown i writing his answers, toge-
ther with the diferent micemations. If it appears,
on this examinatec. either that the crime laid to
the charyre of ke person wko s brought before the
justice was not wmmitted. or that there is no just
groued to suspect Bim of it. he must be set abso-
hately at liberzv: if the oortrary results from
the examiniiiom, the party accused must give bail
for his appearance to answer to the charge, unless
in capital cases: for then he must, for safer cus-
tody, te readlly committed to prisen, in order to
take his trial at the next sessions.

But this precaution, of requiring the examination
of an accused persen, previous to his imprisonment,
is not the only care which the law has taken in his
behalf; it has further ordained, that the accu-
sation against him should be again discussed, before
be can be exposed te the danger of a trial. At
every session the sheriff appoints what is called
the grand jury. This assembly must be composed
of more than twelve men, and less than twenty-
four; and is always formed out of the most consi-
derable persons in the county. Its function is to
examine the evidence that has been given in
support of every charge : if twelve of those persons
do not concur in the opinion that an accusation is
well grounded, the party is immediately discharged ;
if, on the contrary, twelve of the grand jury find the
proofs sufficient, the prisoner is said to be indicted,
and is detained in order to go through the remaining
process.
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fimally decides on the truth or faleehood of the ac-
cusation.

on the men who compose this jury, justice requires
that he should have a share in the choice of them ;
and this he has through the extensive right which
the law has granted bim, of challenging, or ob-
jecting to, such of them as he may think excep-
tionable.

These challenges are of two kinds. One, which
is called the challenge to the array, has for its ob-
ject to have the whole pannel set aside ; it is pro-
posed by the prisoner when he thinks that the she-
riff who formed the pannel is not indifferent in the
cause ; for instance, if he thinks he has an interest
in the prosecution, that he is related to the prose-
cutor, or in general to the party who pretends to be
injured.

The other challenges are called, to the polls—
(in capita) : they are exceptions proposed against
the jurors, severally, and are reduced to four heads
by sir Edward Coke.—That which he calls propter
honoris respectum,'* may be proposed against a lord

lews than £30, or in any other county on a value of not less than
£20, or who should occupy a house containing not less than fifteen
windows ; and every man (except as aforesaid) being between the
uforesaid ages, residing in any county in Wales, and being there
qualificd to the extent of three-fifths of any of the foregoing qualifi-
cations ; should be qualified and should be lisble to serve on all
petty juries in the courts of record at Westminster, courts of assize,
&c., and on grand juries and petty juries in courts of sessions of
the peace, in the county, riding, or division in which he should re-
wide.—Kp1TOR.
104 k'rom respeet to his dignity.—EpiTor.
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have taken thewr cath, the indictment is opened, and
the prosecutor produces the proots of his accusation.
Bet, unlike to the rules of the cvil law, the wit-
nesses deliver their evidence in the presence of the
prisoner : the latter may put gquestions to them ;
he may also produce witnesses in his bebalf, and
bave them examined upon oath. Lastly, he is al-
lowed to have a counsel to assist him, not only in
the discussion of any point of law which may be
complicated with the fact, but also in the investiga-
tion of the fact itself, and who points out to him
the questions he ought to ask, or even asks them for
him.#

Such are the precautions which the law has de-
vised for cases of common prosecutions: but in
those for high treason, and for misprision of treason,
that is to say, for a conspiracy against the life of the
king, or against the state, and for a concealment of
it,f—accusations which suppose a heat of party
and powerful accusers,—the law has provided for
the accused party farther safeguards.

First, no person can be questioned for any trea-
son, except a direct attempt on the life of the king,
after three years elapsed since the offence. 2. The
accused party may, independently of his other legal
grounds of challenging peremptorily, challenge
thirty-five jurors. 3. He may have two counsel to
asgist him through the whole course of the proceed-

* This last article, however, is not established by law, except in
cases of treason ; it is done only through custom and the indulgence
of the judges.

+ The penalty of a misprision of treason is the forfeiture of all
gowds, and imprisonment for life.
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lest precantions to restram them in the exercise of
their functions, bowever speciows in the begin-
ming, might in the issue be coaverted to the very
destruction of the ends of that institution,—that it
is a repeated principle that a juror, in delivering
his opinion, is to have no other rule than his opi-
mion itself, —that is to say, no other rule than the
belief which results to his mind from the facts
alleged on both sides, from their probability, from
the credibility of the witnesses, and even from all
such circumstances as he mayv have a private know-
ledge of. Lord chief-justice Hale expresses him-
self on this subject, in the following terms:

“ In this recess of the jury, they are to consider
«¢ the evidence, to weigh the credibility of the wit-
 nesses, and the force and efficacy of their testi-
“ monies; wherein ‘as I bave before said) they are
“ not precisely bound by the rules of the civil law,
‘ viz. to have two witnesses to prove every fact,
‘¢ unless it be in cases of treason, nor to reject one
‘¢ witness because he is single, or always to believe
“ two witnesses, if the probability of the fact does
‘¢ upon other circumstances reasonably encounter
¢ them ; for the trial is not here simply by witnesses,
“ but by yury : nay, it may so fall out, that a jury
“ upon their own knowledge may know a thing
¢ to be false, that a witness swore to be true, or
“ may know a witness to be incompetent or incre-
« dible, though nothing be objected against him —
“ and may give their verdict accordingly.”

¢ History of the Commnon Law of England, chap. 12, sect. 11.

The same principles and forms are observed in civil matters ; only
peremptory challenges are not allowed.
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Te all these precmtions wien v the vy for the
mivty of the sbes. ene crossstance wmt be
added, which ndeed wouii 2eeme pussils the par-
tmlity of the Eagich vvers w thor s m pre-
ference o the civid kow - mean the abselate re-
Jection they iave mmic of wrmre * Witheut re-
the aderabie anthor of e Urentse en Crumes end
Pumisioents,t 1 shall caby cheerve, that the wetare,
m teelfl s0 horrble an expodient, would, more
especially n a firee stage, be attemded with the most
fatal comsequences. It was absoletely mecessary to
preciunde, by rejecting it, all astempes to make the
pursuit of gwilt an mstrument of venseamce agaimst
the imnocent. Even the comvicted cniminal must
be spared, and a practice at all rates exploded,
which might so easily be made an imstrument of
endlesvazahonmdpermnon.,,

For the farther prevention of abuses, it is an in-
variable usage that the trial be public. The prisoner
neither makes his appearance, nor pleads, but in
was termed 2 knight, though be was a baronet, Nightincale, his
servant, took his part, and killed the oticer ; but it was decided, that,
a8 the warrant “ was an il warrant, the killing of an offcer in exe-
“ euting that warrant could not be murder, becanse no good warrant :
“ wherefore he was found not guilty of the wurder and man-
“ slanghter.”—See Croke’s Rep. P. I1I. p, 371.

# Coke says (Inst. IIL p. 35.), that when John Holland, duke
of Exeter, and William de la Pole, duke of Suffolk, renewed under
Henry VL. the attempts made to introduce the civil law, they ex-
hibited the torture as a beginming thereof. The instrument was
enilled the duke of Exeter's daughter.

4 Beccaria.

{ Judge Fonter relates, from Whitelocke, that the bishop of
TLomdon having seid to Felton, who had assassinated the duke of
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honds of the judge himaelf Net enlv the person
who s trusted with the public power caamot exert
it, till be has, a5 it were, received the permmsion to
that purpose, of those who are set apart to ad-
mimster the laws; bat these latter are also re-
strained in 2 manner exactly abike, and cannot make
the aw spesk, bat when, in their tarn, they bave
likewise received permission.

And those persons to whom the law has thus
exclusively delezated the prerozative of deciding
that 2 punishment s to be inflicted,—those men
without whose declaration the executive and the
judicial powers are both thus bound down to in-
action, do not form among themselves a permanent
body, who may have bad time to study how their
power can serve to promote their private views or
interest : they are men selected at once from among
the people, who perhaps never were before called
to the exercise of such a function, nor foresee that
they ever shall be called to it again.

As the extensive right of challenging effectually
baffles, on one hand, the secret practices of such as,
in the face of so many discouragements, might still
endeavour to make the judicial power subservient
to their own views, and on the other excludes all
personal resentments, the sole affection which re-
mains to influence the integrity of those who alone
are entitled to put the public power into action,
during the short period of their authority, is, that
their own fate as subjects is essentially connected
with that of the man whose doom they are going to
decide.

In fine, such is the happy mnature of this institu-
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dmldl L czerr severed from the body of st rersoe whis alive,
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Fmnros.

33 The eaplaint mentioned by our anthor is not the caly one
which has been beard of late vears, during which it has been o
sonch the fashion v eall in question the wisdown, or utility, of exist-
ing institutums. It s not many vears since a writer in the
VAintmrgh Review spcke disparagingly of the trial by jury, and
thrught we paid too dearly for its boasted advantages, ““in the
“ smmber of unjust verdicts which are given by ignorant, perverse,
“ wr cotrupted juries ;” addiug, that * this form of trial has been
* raudered subservient to arbitrary power, at several periods of our
* histry.”  Now, without contending for, or against these asser-
tiemw, or that, in times of public excitement, it has been equally
submervient 1o popular opinion, and while it is admitted that this
institution, like every other which is human, occasionally exhibits
the: defeets incident v man and to all his works, we maintain that
the wlvantages so very far overbalance the inconveniences of the insti-
tution, that itinust be regarded as the greatbulwark of our liberties,
and u national blessing we cannot too highly prize.—The amend-
monts in the laws relative to jurors and Juties, effected by the act
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JSacias, 19 were originally designed to oppose the usurpations of the
popes. The first was passed under the reign of Edward the First,

and was followed by several others, which, even before the Reforma-
tion, established such effectual provisions as to draw upon one of
them the epithet of execrabile statutum.1® The offences against
which those statutes were framed were likewise distinguished by the
appellation of premunire; and under that word were included all
attempts to increase the power of the pope at the expense of the
royal authority. The punishment decreed for such cases, was
also called a premunire : it has since been extended to several
other kinds of offence, and amounts to imprisonment at the king's
pleasure, or for life, and forfeiture of all goods and rents of lands, 1%

19 You shall cause to be forwarned.—EDITOR.
120 The exccrable statute.—EDITOR.
121 This kind of prosecution is now obsolete.—EDITOR.
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they excited, ave thus reduced to a state of imac-
interior of the republic ; and every mdividmal, m
secking then to concern himself in all athirs, seeks
for new objects that may restore him to that state
of exertion which habit, he finds, has rendered
Decessary to him, and aims at the exercise of a share
of power which, small as it is, vet flatters his vanity.

As the preceding events must have given an
influence to a certain number of citizens, they
avail themselves of the general disposition of the
people, to promote their private views : the legisla-
tive power is thenceforth continually in motion ;
and as it is badly informed and falsely directed,
almost every exertion of it is attended with some
injury to the laws, or the state.

This is not all ; as those who compose the general
assemblies cannot, in consequence of their numbers,
entertain any hopes of gratifying their private am-
bition, or, in general, their private passions, they
at least seek to gratify their political caprices, and
they accumulate the honours and dignities of the
state on some favourite whom the public voice
bappens to raise at that time.

But, as in such a state there can be, from the
irregularity of the determinations of the people,
no such thing as a settled course of measures, it
bappens that men never can exactly tell the present
state of public affairs. The power thus given
away has already become very great before those
for whom it was given so much as suspect it ; and
he himself who enjoys that power does not know
its full oxtent: but then, on the first opportunity












178 THE COXSTITUTION

1t has made the saie head of the state, with all the
personmal privileces. all the pomp, all the ma-
jesty, of which buman digmities are capable. In
the language of the law. the king is sovereign lord,
and the people are Lis subjects;—be is universal
proprietor of the kincdom: be bestows all the
dignities and places : and be is Dot to be addressed
but with the ¢x;resdons and outward ceremony
of almost castern bumilitv.  Besides, his person
is acred and inviolable: and any attempt what-
SOOVET against it i in the eve of the law, a crime
equal to that of an attack upon the whole state.

In & word, since. 10 have tou exactly completed
the equilibrium between the power of the people
and that of the crown., would have been to sacri-
fice the end to the means, that is to have en-
dangered liberty with a view to strengthen the
government, the deficieney which ought to remain
on the side of the crown, has at least been, in
appearance, made up, by conferring on the king all
that sort of strength that may result from the
opinion and reverence of the people; and, amidst
the agitations which are the unavoidable attendants
of liberty, the roval power, like an anchor that
resists both by its weight and the depth of its hold,
ensures a salutary steadiness to the vessel of the
state.

The greatness of the prerogative of the king, by
thus procuring a great degree of stability to the
state in general, has much lessened the possibility of
the evils we have above described ; it has even, we
may say, totally prevented them, by rendering it
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foundation than public opinion, and that too in a
very subordinate degree, would be an attempt com-
pletely extravagant.

If this difference is so great as to be thoroughly
submitted to, even by those persons whose situation
might incline them to disown it, much more does
it influence the minds of the people. And if, not-
withstanding the value which every Englishman
ought to set upon himself as a man, and a free
man, there were any whose eyes were so very ten-
der as to be dazzled by the appearance and the arms
of a lord, they would be totally blinded when they
came to turn them towards the royal majesty.

The only man, therefore, who, to persons unac-
quainted with the constitution of England, might
at first sight appear in a condition to put the go-
vernment in danger, would be one who, by the
greatness of his abilities and public services, might
bave acquired in a high degree the love of the peo-
ple, and obtained a great influence in the house of
commons.

But how great soever this enthusiasm of the
public may be, barren applause is the only fruit
which the man whom they favour can expect from
it. He can hope neither for a dictatorship, nor a
consulship, nor in general for any power under the
shelter of which he may at once safely unmask that
ambition with which we might suppose him to be
actuated, or, if we suppose him to have been hi-
therto free from any, grow insensibly corrupt.
The only door which the constitution leaves open
to his ambition, of whatever kind it may be, is a

"ace in the administration, during the pleasure of
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does not even find in his mew digmity all the in-
crease of greatness and éclat that might at first be
imagined.

Hitherto he was, it & true, only a private indi-
vidual; but then he was the object in which the
whole nation interested themselves; his actions
and words were set forth in the public prints ; and
be every where met with applanse and acclamation.

All these tokens of public favour are, I know,
sometimes acquired very lightly : but they never
last long, whatever people may say, unless real
services are performed : now, the title of benefactor
to the nation, when deserved, and universally be-
stowed, is certainly a very handsome title, and
which does no-wise require the assistance of out-
ward pomp to set it off. Besides, though he was
only a member of the inferior body of the legisla-
ture, we must observe, he was the first ; and the
word first is always a word of very great moment.

But now that he is made a lord, all bis great-
ness, which hitherto was indeterminate, becomes
defined. By granting him privileges established
and fixed by known laws, that uncertainty is
taken from his lustre which is of so much impor-
tance in those things which depend on imagina-
tion ; and his value is lowered, Just because it is
ascertained.

Besides, he is a lord; but then there are se-
veral men who possess but small abilities, and few
estimable qualifications, who also are lords; his
lot is, nevertheless, to be seated among them;
the law places him exactly on the same level
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throw itself into a vast reservoir, where it mingles
and loses its force and direction.'**

I konow it may be said, that, in order to avoid
the fatal step which is to deprive him of so many
advantages, the favourite of the people ought to
refuse the new dignity which is offered to him, and
wait for more important successes, from his elo-
quence in the house of commons, and his influence
over the people.

But those who give him this counsel have not
sufficiently examined it. Without doubt there are
men in England, who, in their present pursuit of a
project which they think essential to the public
good, would be capable of refusing for a while a
dignity which would deprive their virtue of oppor-
tunities of exerting itself, or might more or less
endanger it : but woe to him who should persist in
such a refusal, with any pernicious design! and
who, in a government where liberty is established
on so solid and extensive a basis, should endeavour
to make the people believe that their fate depends
on the persevering virtue of a single citizen. His

124 The striking picture here presented to the reader of the pro-
gress of a popular statesman in England has been appropriately re-
ferred to Mr. Pulteney, who became earl of Bath ; William Pitt,
the first ear] of Chatham ; and the second William Piu, bis son ;all
of them men of extraordinary talent, commanding iufluence, and
aspiring minds. The reader will probably be as forcibly reminded
«of one, at least, of whom the time has not arrived for speaking with
the impartiality of history. Happily, however, for this country, the
well-balanced frame of our constitution, the energy of the govern-
ment, and the loyalty of the people, will ever discountenance all
presumptuous views, and ideas of encroaching on the royal puwer,
or rising above the level of the laws.—Ebpitor.
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government with the continual subversions of the
constitutional laws of some ancient republics, with
the imprudence of some of the laws passed in
their assemblies,* and with the still greater inconsi-
derateness with which they sometimes repealed the
most salutary regulations, as it were, the day after
they had been enacted,—if we call to mind the ex-
traordinary means to which the legislature of those
republics, at times sensible how its very power was
prejudicial to itself and to the state, was obliged to
have recourse, in order, if possible, to tie its own
hands,f we shall remain convinced of the great
advantages which attend the constitution of the
English legislature.}

Nor is this division of the English legislature
accompanied (which is indeed a very fortunate cir-
cumstance) by any actual division of the nation;
each constituent part of it possesses strength suf-

* The Athenians, among other laws, had enacted one to forbid
the application of a certain part of the public revenues to any other
use than the expenses of the theatres and public shows.

1+ In some ancient republics, when the legislature wished to
render a certain law permanent, and at the same time mistrusted
their own future wisdom, they added a clause to it, which made it
death to propose the revocation of it. Those who afterwards
thought such revocation necessary to the public welfare, relying on
the mercy of the people, appeared in the public assembly with a
halter about their necks.

1 We shall perhaps have occasion to observe hereafter, that the
true cause of the equability of the operations of the English legis-
lature is the opposition that happily takes place between the dif-
ferent views and interests of the several bodies that comp‘ose it; a
consideration this, without which all political inquiries are no
more than airy speculations, and the only one that can lead to
useful practical conclusions,
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assembly a great pre-eminence over that of the re-
presentatives of the people. Thev are the upper
bouse, and the others are the lower house. They
are in a more special manner considered as the
king’s council ; and it is in the place where they
assemble that his throne is placed.

When the king comes to the parliament, the
commons are sent for, and make their appearance at
the bar of the house of lords. It is moreover be-
fore the lords, as before their judges, that the com-
mons bring their impeachments. Whben, after
passing a bill in their own house, they send it to
the lords to desire their concurrence, they always
order a number of their own members to accom-
pany it:* whereas the lords send down their bills
to them, only by some of the assistants of their
house.f When the nature of the alterations which
one of the two houses may wish to make in a bill
sent to it by the other, renders a conference be-
tween them necessary, the deputies of the commons
to the committee, which is then formed of members
of both houses, are to remain uncovered. Lastly,
those bills which (in whichever of the two houses
they bave originated) have been agreed to by both,

® The speaker of the house of lords must come down from the
woolpack to receive the bills which the members of the commons
bring to their house.

t The twelve judges 177 and the masters in chancery. There
is also a ceremonial established with regard to the manner and
marks of respect, with which those two of them, who are sent with
a bill to the commons, are to deliver it.

177 Now fifteen.—See note 38, page 69.—EpiToR.
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on the ddates of the two bomses for 2 lomg smo-
waion oA vears, snd see the nmure of the laws
wisch have beem proposed, of those wiach bave
puiAd, a0d oA thow which have been rejocted, =
weil w of the wrguments that lave boem wped om
btk sides, we shall remain convinosd of the good-
et of the principles on which the English legrda-
ture i formed.

CHAPTER 1IV.

A third Adrantage peculiar to the English Go-
rernwwerd.— The Business of proposing Lacs,
ldged in the Hands of the People.

A THIxD circumstance, which I propose to show to
be peculiar to the English government, is the man-
ner in which the respective offices of the three
component parts of the legislature have been di-
vided, and allotted to each of them.

In most of the ancient free states, the share
of the people in the business of legislation was to
approve or reject the propositions which were made
to them, and to give the final sanction to the
laws. I'be function of those persons (or in general
thome bodies), who were intrusted with the ex-
#cutive power, was to prepare and frame the laws,
and then to propose them to the people: and,
in a word, they possessed that branch of the le-
gislative power which may be called the initiative,
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that is, the prerogative of putting that power in
action.*

This initiative, or exclusive right of proposing in
legislative assemblies, attributed to the magistrates,
is indeed very useful, and perhaps even necessary,
in states of a republican form, for giving a perma-
nence to the laws, as well as for preventing the
disorders and struggles for power which have been
mentioned before ; but, upon examination, we shall
find that this expedient is attended with inconve-
niences of little less magnitude than the evils it is
meant to remedy.

These magistrates, or bodies, at first indeed ap-
ply frequently to the legislature for a grant of such
branches of power as they dare not of themselves
assume, or for the removal of such obstacles to their

* This power of previously considering and approving such laws
as were afterwards to be propounded to the people, was, in the first
times of the Roman republic, constanily exercised by the senate :
laws were made, populi jussu, ex auctoritate senatds.’® Even in
caves of elections, the previous approbation and auctoritas of the
senate, with regard to those persons who were offered to the
suffrages of the people, were required. Tum enim non gerebat is
magisiratum qui ceperal si patres auclores mon erant facti'®®
Cic. pro Plancio, 3.

At Venice the senate also exercises powers of the sane kind, with
regard to the grand council or assembly of the nobles.!s! In the

129 By comimand of the people, with the authority of the senate.
—EbpiTOR.

130 For then even the man who had been elected te a magisterial
office did not administer it, unless sanctioned by the previous autho-
rity of the senate.—EDITOR.

131 At the time our author wrote, Venice was an independent
republic ; it is now united to Austria.—EDITOR.
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growing authority as they do not yet think it safe
for them peremptorily to set aside. But when
their authority has at length gained a sufficient de-
gree of extent and stability, as farther manifesta-
tions of the will of the legislature could then only
create obstructions to the exercise of their power,
they begin to consider the legislature as an enemy
whom they must take great care never to rouse.
They oconsequently convene the assembly of the
people as seldom as they can. When they do it,
they carefully avoid proposing any thing favourable
to public liberty. They soon even entirely cease
to convene the assembly at all; and the people,
after thus losing the power of legally asserting their
rights, are exposed to that which is the highest de-
gree of political ruin, the loss of even the remem-
brance of them, unless some direct means are
found, by which they may from time to time give
life to their dormant privileges ; means which may

canton of Bern, all propositions must be discussed in the little
council, which is composed of twenty-seven members, before they
are laid before the council of the two hundred, in whom resides the
sovereignty of the whole canton. And,in Geneva, the law is, “ that
« nothing shall be treated in the general council or assembly of the
“ citizens, which has not been previously treated and approved in
« the council of the two Aundred : and that nothing shall be treated
“ in the {wo hundred which bas not been previously treated and
« approved in the council of the twenty-five.13

1% Geneva has since lost her independence and ancient govern-
ment; for many years, to the time of the expulsion of Buonaparte
in 1814, it formed a department of France; on the 12th Septem-
ber in that year, it was admitted a member of the Swiss con-
federation.—ED1TOR,
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been under no kind of dependence whatever on
the people, it would long since bave freed iteelf
from the obligation of calling their representatives
together ; and the British parliament, like the na-
tional assemblies of several other kingdoms, would
most likely have no existence now, except in his-
tory.

But, as we have above seen, the necessities of
the state, and the wants of the sovereign himself,
put him under a necessity of having frequent re-
course to his parliament ; and then the difference
may be seen between the prerogative of not calling
an assembly, when powerful causes nevertheless
render such a measure necessary, and the exclusive
right, when an assembly is convened, of propesing
laws to it.

In the latter case, though a prince, let us even
suppose, in order to save appearances, might conde-
scend to mention any thing besides his own wants,
it would be at most to propose the giving up of
some branch of his prerogative upon which he set
no value, or to reform such abuses as his inclination
does not lead him to imitate ; but he would be very
careful not to touch any points which might mate-
rially affect his authority.

Besides, as all his concessions would be made, or
appear to be made, of his own motion, and would
in some measure seem to spring from the activity
of his zeal for the public welfare, all that he might
offer, though in fact ever so inconsiderable, would
be represented by him as grants of the most impor-
tant nature, and for which he expects the highest
gratitude.  Lastly, it would also be his province
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to make restrictions and exceptions to laws thus
proposed by himself; he would also be the person
who would choose the words to express them, and
it would not be reasonable to expect that he would
give himself any great trouble to avoid all am-
biguity.*

But the parliament of England is not, as we
said before, bound down to wait passively and in
silence for such laws as the executive power may
condescend to propose to them. At the opening
of every session, they of themselves take into their
hands the great book of the state ; they open all
the pages, and examine every article.

When they have discovered abuses, they proceed
to inquire into their causes :—when these abuses
arise from an open disregard of the laws, they en-
deavour to strengthen them; when they proceed
from their insufficiency, they remedy the evil by
additional provisions.}

* In the beginning of the existence of the house of commons,
bills were presented to the king under the form of petitions. Those
to which the king assented were registered among the rolls of par-
liament, with his answers to them ; and at the end of each parlia-
ment the judges formed them into statutes. Several abuses hav-
ing crept into that method of proceeding, it was ordained that the
judges should in future make the statute before the end of every
session.” Lastly, as even that became, in process of time, insuffi-
cient, the present method of framing bills was established : that is
to say, both houses now frame the statutes in the very form and
words in which they are to stand when they have received the
royal assent.

1+ No popular assembly cver enjoyed the privilege of starting,
canvassing, and proposing new matter, to such a degree as the
English commons. In France, when their General Estates were
allowed to sit, their remonslrances were little regarded ; and still
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Bat those wniters are seeminely in the right:
a man who coatributes br his vote to the passing
of a law, has bim=e}f made the law : in obeving it,
he obevrs himself;—he therefore is free. A play
on words, and nothing more. The individual who
has voted in a popular legislative asembly bas not
made the law that has passed in it; he has only
contributed, or seemed to contnibute, towards en-
acting it, for his thousandth, or even ten thou-
sandth, share ; he has had no opportunity of making
bis objections to the proposed law, or of canvass-
ing it or of proposing restrictions to it ; and he has
only been allowed to express his assent or dissent.
When a law bas passed agreeably to his vote, it is
not as a consequence of this his vote that his will
bappens to take place; it is because a number of
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in public affairs, and whose station makes them
conspicuous, have such an advantage over the many
who turn their eyes towards them, and are without
union among themselves, that, even with a mid-
dling degree of skill, they can at all times direct,
at their pleasure, the general resolutions ; that, as
a consequence of the very nature of things, there is
no proposal, however absurd, to which a numerous
assembly of men may not, at one time or other,
be brought to assent,—and that laws would be
wiser, and more likely to procure the advantage of
all, if they were to be made by drawing lots, or
casting dice, than by the suffrages of a multitude..

CHAPTER VI.

Advantages that accrue to the People firom ap-
pointing Representatives.

How then shall the people remedy the disad-
vantages that necessarily attend their situation?
How shall they resist the phalanx of those who
bave engrossed to themselves all the honours, dig-
nities, and power in the state?

It will be by employing for their defence the
same means by which their adversaries carry on
their attack :—it will be by using the same wea-
pons as they do,—the same order,—the same kind
of discipline.

They are a small number, and consequently
easily united ;—a small number must therefore be






222 THE CONSTITUTION

with which they are intrusted. Distinguished from
the bulk of the mation, and forming among them-
selves a separate assembly, they will assert the
rights of which they bave been made the guardians,
with all that warmth which the esprit de corps is
used to inspire.®* Placed on an elevated theatre,
they will endeavour to render themselves still more
conspicuous ; and the arts and ambitious activity
of those who govern will now be encountered by
the vivacity and perseverance of opponents actuated
by the love of glory.

Lastly, as the representatives of the people will
naturally be selected from among those citizens
who are most favoured by fortune, and will have
consequently much to preserve, they will, even in
the midst of quiet times, keep a watchful eye on
the motions of power. As the advantages they
possess will naturally create a kind of rivalship be-
tween them and those who govern, the jealousy
which they will conceive against the latter will
give them an exquisite degree of sensibility on
every increase of their authority. Like those de-
licate instruments which discover the operations
of nature, while they are vet imperceptible to our
senses, they will warn the people of those things
which of themselves they never see but when it is
too late; and their greater proportional share,
whether of real riches, or of those which lie in the
opinions of men, will make them, if I may so ex-

# Ifit had not been for an incentive of this kind, the Euglish
commons would not have vindicated their right of taxation with so
much vigilance as they Lave done, against all enterprises (ofien
perhaps involuntary) of the lords.
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by means of the most explicit deference to those
leaders whom they had thus appointed. -

But, as these leaders, thus hastily chosen, are
easily intimidated by the continual display which
is made before them of the terrors of power ;-
as that unlimited confidence which the people now
repose in them only takes place when public
liberty is in the utmost danger, and cannot be kept
up otherwise than by an extraordinary conjunction
of circumstances, in which those who govern sel-
dom suffer themselves to be caught more than
once ;—the people have constantly sought to avail
themselves of the short intervals of superiority
which the chance of events had given them, for
rendering durable those advantages which they
knew would, of themselves, be but transitory,
and for getting some persons appointed, whose
peculiar office it may be to protect them, and
whem the counstitution shall thenceforward recog-
nise. Thus it was that the people of Lacedzmon
obtained their ephori,’*®and the people of Rome
their tribunes.

18 The Ephori were powerful magi:trates at Sparta, wha were
first created by Lycurgus, or, acconling to some, by Theopompus,
B.C. 760. They were five in number. Like censors in the state,
they could check and restrain the authority of the kings, and even
imprison them, if guilty of irregularities. They fined Archidamus
for marrying a wife of small stature, and imprisoned Agis for his
unconstitutional behaviour. They were much the same as the
tribunes of the people at Rome (whom our author mentions in the
same connexion), created to watch with a jealous eye over the
liberties and rights of the populace. They had the management
of the public noney, and were the arbiters of peace and war. Their
office was annual, and they had the privilege of convening, pro-
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selves of their privilege of changing at their plea-
sure the place and form of the public meetings.
When they did not find it possible by such means
to direct the resolutions of the assemblies, they
pretended that the omens were not favourable,
and under this pretext, or others of the same
kind, they dissolved them.* And the tribunes,
when they had succeeded so far as to effect an
union among themselves, thus were obliged to
submit to the pungent mortification of seeing those
projects which they had pursued with infinite la-
bour, and even through the greatest dangers, irre-
coverably defeated by the most despicable artifices.

corn, in a time of great scarcity, Scipio Nasica overrnled the as-
sembly merely by saying, « Silence, Romans ! I know better than
you what is expedient for the republic.”—¢ Which words were no
« sooner heard by the people, than they showed by a silence full
“¢ of veneration, that they were more affected by his authority, than
“ by the necessity of providing for their own subsistence.”  Tacete,
queso, Quirites!  Plus enim ego quam vos quid reipublice expe-
dial intelligo.—Que voce audild, omnes, pleno veneralionis si-
lentio, majorem ejus auctoritatis quam alimentorum suorum curam
egerunl.

* Quid enim majus est, si de jure augurum querimus, (says
Tully, who was himself an augur, and a senator also,) qudm posse
a summis imperiis et summis polestatibus commitiatus ct concilia
nel institula dimitlere vel habita rescindere 7 Quid gravius quam
rem susceptam dirimi, si unus augur AL1UM (id est, alium diem)
dizerit 1% See De Legib. lib. ii. § 12.

1% For what, if we are discussing the privileges of the augurs, is
greater, than to be able either to dismiss meetings and assemblfes
which have been instituted by the highest authority and highest
powers, or to annul them after they have been held?  What
more imposing, than that an undertaking should be broken off, if
one augur should have said * alium ” (that is, *“ aliun diem,” or,
« another day ”).—EDITOR.
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When, at other times, they saw that a confede-
racy was carrying on with uncommon warmth
against them, and despaired of succeeding by
employing expedients of the above kind, or were
afraid of diminishing their efficacy by a too frequent
use of them, they betook themselves to other stra-
tagems. They then conferred on the consuls, by
the means of a short form of words for the occa-
sion,* an absolute power over the lives of the citi-
gens, or even appointed a dictator. The people,
at the sight of the state masquerade which was dis-
played before them, were sure to sink into a state
of consternation : and the tribunes, however clearly
they might see through the artifice, also trembled
in their turn, when they thus beheld themselves
left without defenders.t

At other times, they brought fulse accusations
against the tribunes before the assembly itself; or, -
by privately slandering them with the people,
totally deprived them of their confidence. It was
through artifices of this kind, that the people were
brought to behold, without concern, the murder of
Tiberius Gracchus, the only Roman that was really
virtuous—the only one who truly loved the people.

® Videal consul ne quid detrimenti respublica capiat. ¥

+ ¢ The tribunes of the people,” says Livy, who was a great ad-
mirer of the aristocratical power, ““ and the people themselves, durst
“ neither lift up their eyes, nor even mutter, in the presence of the
“ dictator.” Nec adversus dictaloriam vim, aut tribuni plebis,
aut ipsa plebs, altollere oculos, aut kiscere, audebant. Sce 11t
Liv. lib. vi. § 16.

1% Let the consul take heed that the state rcceive no injury.—
EviTor.

Q9
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It was also in the same manner that Caius, who
was not deterred by his brother’s fate from pursuing
the same plan of conduct, was in the end so en-
tirely forsaken by the people, that nobody could be
found among them who would even lend bhim a
horse to fly from the fury of the nobles; and he
was at last compelled to lay violent hands upon
bimself, while he invoked the wrath of the gods
on his inconstant fellow-citizens.

At other times, they raised divisions among the
people. Formidable combinations broke out sud-
denly on the eve of important transactions; and
all moderate men avoided attending assemblies,
where they saw that all was to be tumult and con-
fusion.

In fine, that nothing might be wanting to the
insolence with which they treated the assemblies
- of the people, they sometimes falsified the decla-
rations of the number of the votes; and once they
even went so far as to carry off the urns into which
the citizens were to throw their suffrages.*

* The reader, with respect to all the above observations, may see
Plutarch’s Lives, particularly the Lives of the two Gracchi. I
must add, that I have avoided drawing any instance from those as-
semnblies in which one-half of the people were made to arm them-
selves against the other. I bave here only alluded to those times
which immediately cither preceded or followed the third Punic war,
as these are commonly called the best periods of the republic.
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themselves at liberty to pass over tbe rules of jus-
tice, they now find that they have to deal with
men who are their equals in point of education and
knowledge, and their inferiors only in point of
rank and form. They, in consequence, soon find
it necessary to adopt quite different methods ; and,
above all, become very careful not to talk to them
any more about the sacred chickens, the white or
black days, and the Sibylline books.—As they see
their new adversaries expect to have a proper re-
gard paid to them, that single circumstance in-
spires them with it :—as they see them act in a re-
gular manner, observe constant rules, in a word,
proceed with form, they come to look upon them
with respect, for the very same reason which makes
them themselves to be reverenced by the people.

The representatives of the people, on the other
hand, do not fail soon to procure for themselves
every advantage that may enable them effectually
to use the powers with which they have been in-
trusted, and to adopt every rule of proceeding that
may make their resolutions to be truly the result
of reflection and deliberation. Thus it was that
the representatives of the English nation, soon after
their first establishment, became formed into a
separate assembly: they afterwards obtained the
liberty of appointing a president :—soon afier, they
insisted upon their being consulted on the last form
of the acts to which they had given rise :—lastly,
they insisted on thenceforth framing them them-
selves.

In order to prevent any possibility of surprise in
the course of their proceedings, it is a settled rule
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above, that none of their words or speeches should-
be questioned in any place onut of their house. .In
fime, in order to keep their deliberations free from
every kind of influence, they have denied. their
president the right to give his vote, or even his
opinion :'* —they moreover have settled it as a
rule, not only that the king could not send to them
any express proposal about laws, or other subjects,
but even that his name should never be mentioned
in the deliberations.*

But that circumstance which, of all others, con-
stitutes the superior excellence of a government in
which the people act only through their represen-
tatives, that is, by means of an assembly formed of
a moderate number of persons, and in which it is
possible for every member to propose new subjects,
and to argue and to canvass the questions that
arise,—is, that such a constitution is the only one
capable of the immense advantage (of which perhaps
I did not convey an adequate idea to the reader
when I mentioned it beforet) of putting into the
hands of the people the moving springs of the legis-
lative authority.

* If any person should mention in his speech, what the king
wishes should be, would be glad to see, &c. he would be imme-
diately called to order, for attempting to influence the debate.

+ See chap. iv. of this book.

43 If the numbers are equal, the speaker has the casting vote.
When, also, the house resolves itself into committee, and the
speaker is, consequently, out of the chair, be has the right, equally
with the other members, of both voting and delivering his senti-
ments, uud, as every subject of importance goes to a committee, the
speaker has a stage in which e can, if he please, make known his
anipion upon it.—kEpiror.
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CHAPTER IX.

A farther Disadvantage of Republican Govern-
ments.— The People are necessarily betrayed by
those tn whom they trust.

HowgeveR, those general assemblies of a people who
were made to determine upon things which they
neither understood nor examined,—that general
confusion in which the ambitious could at all
times hide their artifices, and carry on their
schemes with safety, were not the only evils at-
tending the ancient commonwealths. There was
a more secret defect, and a defect that struck im-
mediately at the very vitals of it, inherent in that
kind of government.

It was impossible for the people ever to have
faithful defenders. Neither those whom they had
expressly chosen, nor those whom some personal
advantages enabled to govern the assemblies (for
the only use, I must repeat it, which the people
ever make of their power, is either to give it away,
or allow it to be taken from them), could possibly
be united to them by any common feeling of the
same concerns. As their influence put them, in a
great measure, upon a level with those who were
invested with the executive authority, they cared
little to restrain oppressions out of the reach of
which they saw themselves placed. Nay, they
feared they should thereby lessen a power which
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might struggle to the end of time, and never attain
true liberty.*

And indeed the judicial power, that sure crite-
rion of the goodness of a government, was always,.
at Rome, a mere instrument of tyranny. The con-
suls were at all times invested with an absolute
power over the lives of the citizens. The dictators
possessed the same right ; so did the prators, the
tribunes of the people, the judicial commissioners
named by the senate, and so, of course, did the
senate itself : and the fact of the three hundred and
seventy deserters whom it commanded to be thrown:
at one time, as Livy relates, from the Tarpeian rock,
sufficiently shows that it well knew how to exert its
power upon occasion.

It even may be said, that, at Rome, the power
of life and death, or rather the right of killing, was
annexed to every kind of authority whatever, even
to that which results from mere influence, or
wealth ; and the only consequence of the murder
of the Gracchi, which was accompanied by the
slaughter of three hundred, and afterwards of four
thousand unarmed citizens, whom the nobles knocked
on the head, was to engage the senate to erecta
temple to Concord. The Lex Porcia de tergo
ctvium,'® which has been so much celebrated, was

® Without such precautions, laws must always be, as Pope ex-
Ppresses it,
«¢ Still for the strong too weak, the weak too strong.”

146 A name given to a law wade by M. Porcius the tribune. It
ordained, that no magistrate should punish with death, or scourge
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In a word, as the necessary consequence of the
communicability of power, a circumstance essen-
tially inherent in the republican form of govern-
ment, it is impossible for it ever to be restrained
within certain rules. Those who are in a con-
dition to control it, from that very circumstance
become its defenders. Though they may have
risen, as we may suppose, from the humblest sta-
tions, and such as seemed totally to preclude them
from all ambitious views, they have no soomer
reached a certain degree of eminence, than they
begin to aim higher. Their endeavours had at
first no other object, as they professed, and per-
baps with sincerity, than to see the laws impartially
executed : their only view now is to set themselves
above them ; and seeing themselves raised to the
level of a class of men who possess all the power
and enjoy all the advantages of the state, they make
haste to associate themselves with them.*

the acknowledged power enjoyed by the senate, cujus erat gra-
vissimum judicium de jure legum,'® as we may see in several
places in Tully. Nay, the augurs themnselves, as this author in-
forms us, enjoyed the same privilege. “If laws had not been laid
“ before the people in the legal form, they (the augurs) may set them
“ aside ; as was done with respect to the Lex Tatia, by the decree
“ of the college, and to the Leges Livie, by the advice of Philip,
“ who was consul and augur.” Legem, si non jure rogala esl,
tollere possunt; ut Tatiam, decreto collegii, ut Livias, consilio
Philippi, consulis et auguris.—See De Legib. lib. ii. § 12.

® Which always proves an easy thing. Itisin commonwealths
the particular care of that class of men who are at the head of the

48 Whose was the most solemn right of decision on the laws.—
EbpiToR.
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soms ;* and as this combination was formed of no
particalar class of citizens, but of all those who
had influence enough to gain admittance into it, a
single overgrown head was now to be seen in the
republic, which, consisting of all who had either
wealth or power of any kind, and disposing at will
of the laws and the power of the people,{ soon lost
all regard to moderation and decency.

Every constitution, therefore, whatever may be
its form, which does not provide for inconveniences
of the kind here mentioned, is a constitution
essentially imperfect. It is in man himself that
the source of the evils to be remedied lies; gene-
ral precautions therefore can only prevent them.
If it be a fatal error entirely to rely on the justice
and equity of those who govern, it is an error no
less dangerous to imagine, that, while virtue and
moderation are the constant companions of those
who oppose the abuses of power, all ambition,
all thirst after dominion, have retired to the other
party.

Though wise men, led astray by the power of
names, and the heat of political contentions, may
sometimes lose sight of what ought to be their real
aim, they nevertheless know that it is not against
the Appii, the Coruncanii, the Cethegt, but against

* Called nobiles and nobilitas.}¥

4 It was, in several respects, a misfortune for the people of Rome,
whatever may have been said to the contrary by the writers on this
subject, that the distinction between the patricians and the plebeians

was ever abolished ; though to say the truth, this was an event
which could not be prevented.

19 Nobles and nobility.—See also, note, page 188.—Eb1TOR.
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there is another of their rights, of which it is
absolutely necessary that I should first give an
account.

CHAPTER XII.

The same Subject continued.— Liberly of the
Press.

As the evils that may be complained of in a state
do not always arise merely from the defect of the
lawg, but also from the non-execution of them ;
and thiz non-execution of such a kind, that it is
ulton impassible to subject it to any express punish-
went, or even to ascertain it by any previous defi-
nitivn ; wen, in several states, have been led to
wook for an expedient that might supply the un-
avoidable deficiency of legislative provisions, and
bogin to operate, as it were, from the point at
which the latter begin to fail: I mean here to
spoak of the censorial power,—a power which may
produce excellent effects, but the exercise of which
(vontrary to that of the legislative power) must be
loft to tho poople themselves.

Au the proposed end of legislation is not, accord-
ing to what has been above observed, to have the
purticular intontions of individuals, upon every
cuso, known and complied with, but solely to have
what is most conducive to the public good, on the
occasions that arise, found out and established, it
is not an essential requisite in legislative operations
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We may therefore look upon it as a farther proof
of the soundness of the principles on which the
English constitution is founded, that it has allotted
to the people themselves the province of openly
canvassing and arraigning the conduct of those who
are invested with any branch of public authority ;
and that it has thus delivered into the hands of the
people at large the exercise of the censorial power.
Every subject in England has not only a right to
present petitions to the king, or to the houses of
parliament, but he has a right also to lay his com-
plaints and observations before the public, by means
of an open press: a formidable right this, to those
who rule mankind ; and which, continually dis-

writers on this subject I have met with, bestow vast encomiums on
the censorial tribunal that bad been instituted at Rome:—they
have not been aware that this power of censure, lodged in the
hands of peculiar magistrates, with other discretionary powers an-
nexed to it, was no other than a piece of state-craft, like those de-
scribed in the preceding chapters, and had been contrived by the
senate as an additional mnean of securing its authority. Sir Thomas
More has also adopted similar opinions on the subject : and he is
w0 fur from allowing the people to canvass the actions of their rulers,
that in his Syslem of Policy, which he calls Arn Account of Ultopia
(the happy region, ev and rowoc), he makes it death for md:vxduals
to wlk about the conduct of government.

I feol n kind of pleasure, I must confess, to ubserve, on this
ovewsion, that though I have been called by some an advocate for
power, 1 have carried iy ideas of liberty farther than many writers
who huve mentioned that word with much enthusiasin.15t

im A fur as the author’s sentiments are to be collected from his
work, lio waa fur from being an advocate of arbitrary power. He was
not, 1t b tra, the friend of a wild, licentious state of society, falsely
ondlod freedom, but of that calm, rational liberty which allows
ayory one the enjoyment of his own, and secures to him freedom
h,m-[..nul y W do, und way, whatever is lawful.—EpiToa.
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Lastly, the private anecdotes in the metropolis,
and the country, concur also towards filling the
collection ; and as the several public papers circu-
late, or are transcribed into others, in the different
country towns, and even find their way into the
villages, where every man, down to the labourer,
peruses them with a sort of eagerness, every indi-
vidual thus becomes acquainted with the state of
the nation, from one end to the other; and by
these means the general intercourse is such, that
the three kingdoms seem as if they were one single
town.

And it is this public notoriety of all things that
constitutes the supplemental power, or check, which,
we have above said, is so useful to remedy the un-
avoidable insufficiency of the laws, and keep within
their respective bounds all those persons who enjoy
any share of public authority.

As they are thereby made sensible that all their
actions are exposed to public view, they dare not
venture upon those acts of partiality, those secret
connivances at the iniquities of particular persons,
or those vexatious practices which the man in office
is but too apt to be guilty of, when, exercising
his office at a distance from the public eye, and as
it were in a corner, he is satisfied, that provided
he be cautious, he may dispense with being just.
Whatever may be the kind of abuse in which per-
sons in power may, in such a state of things, be
tempted to indulge themselves, they are convinced
that their irregularities will be immediately di-
vulged. The juryman, for example, knows that
his verdict—the judge, that his direction to the
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Even tkore persons whose greatness seetns most
to set them above the reach of public censure, are
not those who least feel its effects. They have
need of the suffrages of that vulgar whom they
affect to despise, and who are, after all, the dis-
pensers of that glory which is the real object of
their ambitious cares. Though all have not so
much sincerity as Alexander, they bave equal rea-
son to exclaim, O people’ what toils do we not un-
dergo, in order to gain your applause !

I confess that in a state where the people dare
not speak their sentiments, but with a view to
please the ears of their rulers, it is possible that
either the prince, or those to whom he has trusted
bis authority, may sometimes mistake the nature of
the public sentiments; or that, for want of thst
affection of which they are denied all possible marks,
they may rest contented with inspiring terror, and
make themselves amends in beholding the over-
awed multitude smother their complaints.

But when the laws give a full scope to the
people for the expression of their sentiments, those
who govern cannot conceal from themselves the
disagreeable trutbs which resound from all sides.
They are obliged to put up even with ridicule;
and the coarsest jests are not always those which

ive them the least uneasiness. Like the lion in
the fable, they must bear the blows of those ene-
mies whom they despise the most; and they are,

way they carry on their attacks. But when there exists a free
pn:s.% an innocent man immediately Lrings the matter into open
day, aud crushes his adversaries, at once, by a public challenge to
1-; before the public the grounde of their several imputations.
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individual may, at his leisure and in retirement,;
inform himself of every thing that relates to thé
questions on which be is to take a resolution.
Through its assistance, a whole nation, as it were,
holds a council, and deliberates,—slowly indeed (for
a nation cannot be infarmed like an assembly of
judges), but after a regular manner, and with cer-
tainty. Through its assistance, all matters of fact
are at length made clear; and, through the con-
flict of the different answers and replies, nothing

at last remains but the sound part of the argu-
ments.*

Hence, though all good men may not think
themselves obliged to concur implicitly in the tu-

* This right of publicly discussing poitical subjects is alone a
‘great advantage to a people who enjoy it; and if the citizens of
Geneva preserved their liberty better than the people were able to
do in the other commonwealths of Switzerland, it was, I think,
owing to the extensive right they possessed of making public re-
monstrances to their magistrates. To these remonstrances the
mnagistrates (for instance the council of fwenty.fice, to which they
were usually made) were obliged to give an answer. 1If1his answer
did not satisfy the remonstrating citizens, they took time, perhaps
two or three weeks, to make a reply to it, which must also be an-
swcred ; and the number of citizens who went up with each new re-
_monstrance increased, according as they were thought to have reason
“on their side. Thus, the remonstrances which were made on ac-
count of the sentence against Rousseau, and were delivered at first
by only forty citizens, were afierwards often accompanied by about
-nine hundred. This circumstance, together with the ceremony
with which those remonstrances or representations were de-
livered, rendered them a great check on the conduct of the magis-
"trates : they were even still more uscful to the citizens of Genera,
‘as preventives than as remedies ; and nothing was more likely to
deter the magisirates from taking a step of any kind than the
_ thapght that it might give rise to a representation.
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preferring complaints against the abuses of govern-
ment, and, moreover, of being provided with arms
for their own defence. Judge Blackstone expresses

* neglect mine of 0BEYING him.... TfIam thusstrictly obliged
“ to honour, obey, and pray for, a bad Prince, how much more
« should I pay those duties 10 one who represents God, not only in
‘ his AUTHORITY, butin his HOLINESS too !”—Bishop Beveridge's
Private Thoughts. London, 1713. Vol. i. pp. 249—252.

“ We must not be too busy in examining the prudence and un-
« reasonableness of human laws: for although we are not bound
“ to believe them all to be the wisest ; yet if by inquiring into the
« lawfulness of them, or by any other instrument we find them to
¢ fail of that wisdom with which some others are ordained, yet we
“ must never make use of it to disparage the person of the lawgiver,
“‘or to countenance any man’s disobedience, much less ourown.”
—Bishop Jeremy Taylor's Rules of Holy Living. London, 1817,
pp- 147, 148

- ¢ The resistance, which consists in non-subjection, or a refusal
« to yield actual obedience to the law of the superior, can only be
« gllowed, when the matter of the law is sinful, and so forbidden
« by the higher Power; not when it is judged inexpedient or un-
« profitable only : for of this, subjects are not to judge, but the law-
“ giveronly ..... No resistance of the higher Powers by force can
“ be allowed to any who have not the power of the sword . .. . For
“ he that thus uses it, takes the sword without authority from ¢ Him
“ to whom belongeth vengeance ' . . . . and so, without authority
“ from Him to whom this power of the sword originally belongs.”
—Whitby's Commentary on the 13th chapter of Romans.

“11 est dangereux de dire aux peuple que les loix ne sont pas
““justes; car il n'obéit qud cause quil les croit justes. C’est
« pourquoi il faut Ini dire en méme temps qu'il doit obéir, parce
“ qu’elles sont loix, comme il faut obéir aux supérieurs, non parce
“ qu'ils sont justes, mais parce qu'ils sont supérieurs. Par la, toute
« gédition est prévenue, sion peut faire entendre cela. . . . . 11 seroit
“ bon qu'on ohéit aux loix et coutumes, parce qu ‘elles sont loix.”"—
Pensées de Pascal, a Paris, 1803, tome i. p. 166. '

“ Le caractére de la Religion Chrétienne est d'i msplml la sou~
« mission et 'obéissance aux Supérieurs, dans tout ce qui n’est pas
« contraire 3 la Loi de Dieu.”—Le Nouveau T'estament, par Bean-
sobre et Lenfant, a Amsterdam, 1741, tome i. p. 91.
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move; and Manlius included all in four words,
when he said to the people of Rome— Ostendite
bellum, pacem habebitis.'® -

CHAPTER XV.

Proofs drawn from Facts, of the Truth of the
'Principles laid down in the present W ork.—
1. The peculiar Manner in which Revolutions

" have always been concludedin England.

It may not be sufficient to have proved by argu-
ments the advantages of the English constitution ;
it will perhaps be asked, whether the effects cor-
réspond to the theory? To this question (which
Y confess is extremely proper) my answer is ready :
it is the same which was once made, I believe, by a
Lacedemonian— Come and see.

" If we peruse the English history, we shall be
particularly struck with one circumstance to be
observed in it, and which distinguishes most ad-
vantageously the English government from all other
frée governments; I mean the manner in which
tévolutions und public commotions have always
been terminated in England.

" If we read with some attention the history of
other free states, we shall see that the public dis-
sensions that have taken place in them have con-
stantly been terminated by settlements in which

163 Exhibit signs of war, aud you shall have peace.—EpITOR.
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against them ; and the real patriots, such as Tibe-
rius Gracchus, Caius Gracchus, and Fulvius, con-
stantly perished in the attempt.

I bave been somewhat explicit on the effects
produced by the different revolutions that hap-
pened in the Roman republic, because its history
is much known to us, and we have, either in Di-
onysius of Halicarnassus, or in Livy, considerable
monuments of the more ancient part of it. But
the history of the Grecian commonwealths would
also have supplied us with a number of facts to
the same purpose. That revolution, for instance,
by which the Prisistratide were driven out of
Athens,—that by which the four hundred, and
afterwards the thirty, were established,—as well
as that by which the latter were in their turn ex-
pelled,—all ended in securing the power of a few.
The republic of Syracuse, that of Corcyra, of
which Thucydides has left us a pretty full account,
and that of Florence, of which Machiavel has
written the history, also present to us a series of
public commotions ended by treaties, in which, as
in the Roman republic, the grievances of the peo-
ple, though ever so loudly complained of in the
beginning by those who acted as their defenders,
were, in the issue, most carelessly attended to, or
even totally disregarded.*

But, if we turn our eyes towards the English
history, scenes of a quite different kind will offer

# The revolutions which formerly happened in France, all
ended like those above mentioned. A similar remark may be
extended to the history of Spain, Denmark, Sweden, Scotland,

&e.
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be considered as’a kind of revolution, no demands
were made by the men who were at the head of the
nation, but in favour of general liberty.

After the accession of Charles the First, discon-
tents of a very serious nature began to take place ;
and they were terminated, in the first instance, by
the act called the Petition of Right, which is still
looked upon as a most precise and accurate delinea-
tion of the rights of the people.*

At the restoration of Charles the Second, the
constitution being re-established upon its former
principles, the former consequences produced by it
began again to take place ; and we see at that wra,
and indeed during the whole course of that reign,
a continued series of precautions taken for securing
the general liberty.

Lastly, the great event which took place in the
year 1689, affords a striking confirmation of the
truth of the observation made in this chapter. At
this &era the political wonder again appeared—of a
revolution terminated by a series of public acts, in
which no interests but those of the people at large
were considered and provided for :—no clause, even
the most indirect, was inserted, either to gratify the

* The disorders which took place in the latter part of the reign
of that prince seem indeed to contain a complete contradiction to
the assertion which is the subject of the present chapter ; but they,
at the same time, are a no less convincing confirmation of the
truth of the principles laid down in the course of this whole work.
The above-mentioned disorders took rise from that day in which
Charles the First gave up the power of dissolving his parliament,—
that is, from the day in which the members of that assembly ac-
quired an independent, personal, permanent authority, which they
soon began to turn against the people who had raised them to it.
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obxiating :the.porruption. of the judges, onlyitsans
ferred .to other. men .the profit arising:from: bed!
coming guilty of it. It became a general %temi.
plaint, so..early as the times of the Gracchi,»dRat
no man, who had money to give, could be brought:
to punishment.* Cicero says, that, in his :timey:
the same opinion was universally received ; 1 -and-
his speeches are full of his lamentations on what-he:.
calls the levity, and the wfamy, of the pnbhc jodg-i
ments. et
Nor was the 1mpumty of corrupt Judges the enly..
evil under which the republic laboured. Commo- !
tions of the whole empire at last took place. The:
horrid vexations, and afterwards the -acquittal;. of/
Aquilius, proconsul of Syria, and of some cthers::
who had been guilty of the same crimes, drove the
provinces of Asia to desperation : and then it was
that the terrible war of Mithridates arose, which

’,

after the last Punic war; when the Lex Sempronia, proposed by
Caius S. Gracchus, enacted that they should in future be taken
from the equestrian order. The consul Czpio procured afterwards
a law to be enacted, by which the judges were to be taken from
both orders, equally. The Lex Servilia soon after put the eques-
trian order again in possession of the judgments; and, after some’
years, the Lex Livia restored them entirely to the senate. The
Lex Plautia enacted afterwards, that the judges should be taken
from the three orders, the senatorian, equestrian, aud plebeian.
The Lex Cornelia, framed by the dictator Sylla, enacted again,
that the judges should be entirely taken from the body of the se-
nate. The Lex Aurelia ordered anew, that they should be taken
from the three orders. Pompey made afterwards a change in their
number (which be fixed at seventy-five), and in the manner of
electing them. And lastly, Ceesar restored the judgments to the
order of the senate.
* App. de Bell. Civ. + Act. in Verr. i. § 1.
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numher,:beyond which it should not be increased.;
but afiem great pains taken to ensure the sucpess, of
this bill, it was at last rejected by the commons., , .-
- In fine, the several attempts which a majority. in
the house of commons have in their turn made. to
restrain, farther than it now is, the influence of the
crown arising from the distribution of preferments
and other advantages, have been checked by the
hause of lords, and all place bills have, from the
begmmng of this century,"™ constantly mlsca.rned
in that house.' '
Nor have these two powerful assembhes only
succeeded in thus warding off the open atgacks) of

30 The cighteenth—it will be borne in mind.—Eprror.’

+101 'This statement is by no means correct, of which the follow-
ing will suffice for proofs. By the act 6 Anne, cap. 7, (A.p. 1707),
it is enacted, that no person, who shall have in bis own name, or
in the name of any person or persons in trust for bhim, or for his
benefit, any new office or place of profit whatsoever under the
¢rown, which at any time, sincc the 25th October 1705, had been
created or erected, or thereafter should be, nor any persons holding
certain offices therein specified, nor any person baving any pen-
sion from the crown durmg pleasure, should be capable of being
clécted, or of sitting or voting as a member of the house of comn-
méns; and that if any person being chosen a member, should ac-
cept of any office of profit from the crown, daring such time as he
should continue a member, his election should be vuid, but hLe
should be capable of being again elected. The act 1 Geo. 1. stat.
2. cap. 66, (A. D. 1715), extends the disqualification to persons
hirving any pension from the crown for any ferm or number of
yoars. 'The act 13 Geo. II. cap. 22, (a. 0. 1742), further liits
or veduces the number of officers capable of sitting in the honse of
commons, The act 22 Geo, III. cap. 45, (a.n. 1782), for further
securing the freedom and independence of parliament, restrains any
per«on, du'ectly or indirectly, concerned in xm_y contract, com-
iniwsion or agreement, made for the public service, from being
elected, or sitting and voting as a member of the house of com-
mons.—EDITOR.
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Those ‘who at that interesting’ epoch had ' the-
guardianship of the crown,—those in whose hdiiths
it lay vacant—did not manifest so’ much ad a
thought to split and parcel out its prerogative:
They tendered it to a single indivisible possessor,
impelled as it were by some secret power operating’
upon them, without any salvo, without any article
to establish the greatness of themselves or of  their
families. It is true, those prerogatives destructive
of public liberty, which the late king had assumed,
were retrenched from the crown; and thus far the
two houses agreed. But as to any attempt tb
transfer to other hands any part of the authority of
the crown, no proposal was even made about it.
Those branches of prerogative which were taken
from the kingly office were annihilated, and made
to cease to exist in the state: and all the executive
authority that was thought necessary to be conti-
nued in the government, was, as before, left undi-
vided in the crown.

In the very same manner was the whole autho-
rity of the crown transferred afterwards to the
princess who succeeded king William the Third,
and who had no other claim to it but what was
conferred on her by the parliament. And in the
same manner again it was settled, a long time

ment, were to be called the King’s Council, and govern during the
recess, being accountable to the parliament.

The King was not to make any foreign treaty without the con-
sent of parliament.

All places and offices, both civil and military, and all pensions
formerly given by the king, were ever after to be given by parlia-
ment.  Sce Parliamentary Debales, A. 1703.
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by king William the Third in the year 1692, for
triennial parliaments.*

There occurs another instance yet more remark-
able of this forbearing conduct of the parliamens

* He assented a few years afterwards td that bill, when seversl
amendments had been ade in it.19

193 The bill alluded to in this note is the act 6 W. and M. cap.
2, (A. . 1694,) intituled, “ An act for the frequent meeting and
calling of parliaments,” and, as it wouid come into operation should the
repeal of “ the Septennial Act” (now so generally called for) take
place, it may be interesting to the reader to refer to it more particu-
larly. It recites that, “ by the ancient laws and statutes of this
« kingdom, frequent parliamentsought tobe held ; and that frequent
« and new parliaments tend very much to the happy union and good
« agreement of the king and people ;”’ and then, among other things,
enacts, that from thenceforth no parliament whatsoever, that should
at any time thereafter be called, assembled or held, should have any
continuance longer than for three years only at the farthest, to be
accounted from the day on which by the writs of summeons the said
parliament should be appointed to meet.  The Septennial Act”
is the 1 Geo. I. stat. 2. cap. 38, (a.p. 1715,) intituled, * An act
for enlarging the time of continuance of parliaments,” &c. After
reciting the clause above-given, and that it had been found by
«¢ experience, that the said clause had proved very grievous and
« burthensome, by occasioning much greater and more continued
« expenses in order to elections of members to serve in parliament,
« and more violent and lasting heats and animositics among the
« subjects of this realm, than were ever known before the said
« clause was enacted; and the said provision, if it should continue,
« might probably at that juncture, when a restless and popish fac-
« tion were designing and endeavouring to renew the rebellion
« within this kingdom, and an invasion from abroad, be destructive
« to the peace and security of the government;” it enacts, that the
then present parliament, and all parliaments that should at any time
thereafter be called, assembled or held, should and might ‘fe-
spectively have continuance for seven years, and no longer, unless
sooner dissolved by Lis majesty, bis heirs or successors.—EpITOR.
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ble instance of this kind occurred when the great
duke of Marlborough was suddenly removed from all
his employments : the following is the account given
by dean Swift in his “ History of the four last Years
¢ of the Reign of Queen Anne.”
~ ¢ As the queen found herself under a necessity,
¢¢ either, on the one side, to sacrifice those friends,
“ who had ventured their lives in rescuing her out of
“ the power of some, whose formertreatment she had
¢ little reason to be fond of,—to put an end to the
¢« progress she had made towards a peace, and
« dissolve her parliament; or, on the other side,
“ by removing one person from so great a trust,
“ to get clear of all her difficulties at once; her
‘ majesty determined upon the latter expedient, as
“the shorter and safer course; and during the
¢ recess at Christmas, sent the duke a letter, to tell
“ him she had no farther occasion for his service.

“ There has not perhaps in the present age been
«“g clearer instance to show the instability of great-
* ness which is not founded on virtue : and it may
‘“ be an instruction to princes who are well in the
¢ hearts of their people, that the overgrown power
“ of any particular person, although supported by
 exorbitant wealth, can, by a little resolution, be
“ reduced in a moment, without any dangerous
‘ consequences. This lord, who was, beyond all
‘ comparison, the greatest subject in Christendom,
¢ found his power, credit, and influence, crumble
‘ away on a sudden; and except a few friends and
“ followers, the rest dropped off in course,” &ec.
(B. I. near the end.)

The ease with which such a man as the duke












358 THE CONSTITUTION

to distant parts of the country, which were described
to them, without allowing them time to consider,
much less to meet, and hold any consultation.

But the person who is invested with the kingly
office in England, has need of no other weapon, no
other artillery, than the civil insignia of his digni-
ty to effect a dissolution of the parliament. He
steps into the midst of them, telling them that they
are dissolved ; and they are dissolved :—he tells
them that they are no longer a parliament; and
they are no longerso. Like the wand of Popilius,*
a dissolution instantly puts a stop to their warmest
debates and most violent proceedings. The pe-
remptory words by which it is expressed have no
sooner met their ears, than all their legislative
faculties are benumbed : though they may still be
sitting on the same benches, they look no longer
on themselves as forming an assembly: they no
longer consider each other in the light of associates
or of colleagues. As if some strange kind of wea-
pon, or a sudden magical effort, had been exerted

* A Roman ambassador, who stopped the army of Antiochus
king of Syria.1%  Livii Hist. lib. xlv.

196 Qur author’s note throws little light upon his text He
should have added, that Popilius was commissioned to order the
monarch (Antiochus) to abstain from hostilities against Ptolemy,
king of Egypt, who was an ally of Rome. Antiochus wished to
evade him by his answers, but Popilius, with a stick which he had
in kis hand, (our author calls it a “ wand” because of the result of
the act,) made a circle round him on the sand, and bade bim,in the
name of the Roman senate and people, not to go beyond it before
he spoke decisively. This boldness intimidated Antiochus; he

withdrew his garrisons from Egypt, and no longer meditated a
war against Ptolemy.—Epiror.
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in the midst of them, all the bonds of their union
are cut off ; and they hasten away, without having
so much as the thought of continuing for a single
minute the duration of their assembly.*

* Nor has Loudon post-horses enough to drive them far and
ncar into the country, when the declaration, by which the parlia-
ment is dissolved, also wentions the calling of a new one.

A dissolution, when proclaimed by a common crier assisted by
a few beadles, is attended by the very same effects,

T'o the account of the expedient used by Louis XV. of France
to eflect the dismission of the parliament of Paris, we may add the
manner in which the crown of Spain, more arbitrary perhaps than
that of France, undertook some years ago to rid itself of the religi-
ons society of the Jesuits, whose political influence and intrigues
Liud grown to give it mnbrage. They were seized by an armed force
at the same minute of the same day in every town or borough of
that extensive monarchy, where they had residence, in order to
their beiug hurried away to ships that were waiting to carry them
into another country ; the whole business being conducted with
circumstances of secrecy, of surprise, and of preparation, far
snperior to what is related of the most celebrated conspiracies men-
tioned in history.

'The dissolution of the parliament which Charles the Second had
called at Oxford is an extremely curious event; a very lively ac-
count of it is to be found in Oldmixon's ITistory of England.

If certain alterations, however impercentible they may perhaps
be at first to the public eye, ever take place, the period may come
at which the crown will no longer have it iu its power to dissolve
the parliament ; that is to say, a dissolution will no longer be fol-
lowed by the same effects that it is at present.’%?

197 It here becomes the duty of the editor to record in detail the
circumstances connectcd with the most memorable exercise of this
important prerogative of the crown, and with oue of the most mo-
mentous events, to be met with in the annals of this country.

The first parliament of the reign of his majesty king William
IV. assembled 26th October 1830, under an administration of
which the duke of Wellington was premicr. Being out-voted



360 THE CONSTITUTION

To all these observations cbncerning the peculiar
solidity of the authority of the crown in England,

on a question proposed by the opposition, of referring the civil
list to a select committee, his grace resigned ; and earl Grey was
called to assume the government.

His lordship almost iinmediately caused a bill to be introduced
into the lower house, “ to amend the representation of the people in
England and Wales.”

After a debate of two nights’ duration, the second reading was
carried, in a honse composed of six hundred and three members,
by a majority of ONE. This was on the 22nd March 1831.

On the 18th April, following, upon the motion for the house
going into committee on the bill, the following amendment was
moved ; “ That it is the opinion of this house, that the total number
« of knights, citizens, and burgesses, returned to parliament for
¢ that part 6f the United Kingdom called England and Wales,
« ought not to be diminished ;” it being part of the government
measure materially to reduce the total number of the house, while,
at the same time, it increased the number of representatives re-
turned by Scotland and Ireland.

This amendment was debated during two nights; and then
carried, against ministers, by a majority of eight, in a house of 590
members, )

His majesty, in consequence, in @ manner the most sudden and
unexpected, came down to the house of lords in person on the 22nd
April, and prorogued the parliament, in these words; “ My lords
“ and gentlemen, I have come to meet you for the purpose of pro-
“ roguing this parliament, with a view to its immediate dissolution.
T have been induced to resort to this measure for the purpose of
« ascertaining the sense of my people, in the way in which it can
‘¢ be most constitutionally and authentically expressed, on the ex-
« pediency of making such changes in the representation as cir-
“ cumstances may appear to require, and which, founded upon the
« acknowledged principles of the constitution, may tend at once to
¢ uphold the just rights and prerogatives of the crown, and to give
« gecurity to the liberties of the people . . . . In resolving to recur
“ to the sense of my people in the present circumstances of the
« country, I have becn influenced only by a paternal anxiety for
* the contentment and happiness of mny subjects ; to promote which,
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bloody broils and disturbances have often taken
place in England, and war been often made against

“ trust, be regulated by a due sense of the necessity of order and
“ moderation in their proceedings. To the consideration of this
“ important question the attention of parliament must necessarily
“ again be called at the opening of the ensuing session ; and you
“ may be assured of my unaltered desire to promote its setilement,
« by such improvements in the representation as may be found
“ necessary for sccuring to my people the full enjoyment of their
« rights, which, in cowbination with those of the other orders of
«¢ the state, are cssential to the support of our frec constitution.”

Scarcely, however, had six weeks elapsed, before, on the 6th
December, the parliament was re-assembled ; and thus opened by his
majesty in person ;— My lords and gentlemen, I have called you
« together that you may resume, without further delay, the im-
« portant duties to which the circumstances of the times require
¢ yourimmediate attention ; and Isincerely regret the inconvenience
« which T am well aware yon must experience from so carly a
* renewal of your labours, afier the short interval allowed you for
“ vepose from the fatigues of the last session. I feel it to be my
“ duty, in the first place, to recommend to your most careful con-
¢« sideration the measures which will be proposed to you for a re-
« form in the commons’ house of parliament; a speedy and satis-
“ factory settlement of this question becomes daily of more press-
“ ing importance to the security of the state and to the contentment
“ and welfare of my people ”

A similar bill, but with some modifications, and in particular
conlinuing the total number of the house, only reducing the num-
ber for England and Wales so as to give Scotland an increase of
eight, and Ireland of five members, was a third time introduced
by the government, and, after repcated and most anxious discus-
sions, read a third time in the house of commons on the 22nd
March 1832, the numnbers being, for the third reading three hundred
and fifty-five, against it two hundred and thirty-nine. Thisbill, after
some unimportant amendments proposed by the house of lords and
agreed to by the commons, passed the upper house, and received
the royal assent in the shape in which an abstract is given of it in
the notes on pages 50 to 56.

Acts to amend the representation of the people in Scotland, and
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an armed force against Charles the First, it was in
the king’s own name that he waged war against him.

ralities of the church in Ireland,” which recites, ““ That it is expedient
““to make provision for the abolition of first fruits in Ireland, and the
¢ substitution of an annual tax in lieu thereof; and also, that com-
« pulsory assessments by vestries should be abolished in certain
« cases :—that the number of bishops in Ireland might be conveni-
« ently diminished, and the revenues of certain of the bishopricks,
«¢ as well as the said annual tax, applied to the building, rebuilding,
« and repairing of churches and other such like ecclesiastical pur-
“ poses, and to the augmentation of small livings, and to such other
«« purposes as might conduce to the advancement of religion, and the
« efficiency, permanence, and stability of the united church of
¢ England and Ireland :—and that the tenure by which church lands
*« were held in Ireland was inconvenient, and it was expedient to alter
“ the same in such manner as might tend to the ease and security of
“ the church, and the advantage of the persons holding thereunder.”
It then proceeds to make enactments for effectualing all the
purposes named in the preamble : among other things, empower-
ing certain ecclesiastical commissioners to make a valuation of all
the revenues, &c., of all benefices, dignities and other spiritual
promotions; and to levy a ycarly assessment thercfrom, allowance
being made for the deductions therein mentioned ; such assessment
to commence from their next avoidance, and to be payable half
yearly, viz., upon all benefices, dignities, and other spiritual pro-
motions under the rank of bishopricks, where the value excceds
£300, and does not exceed £305, a charge of £2. 10s. per cent. ;
and so, upon a slowly-graduated scale, up to a value exceeding
£1,185, and not exceeding £1,195, a charge of £14. 17s. 6d. per
cent. ; and exceeding £1,195, £15 per cent. ; and upon all arch-
bishopricks and bishopricks, where the yearly value shall not exceed
£4,000, £5 per centum; shall exceed £4,000, and not exceed
£6,000, £7 per centum; above £6,000, and not above £8,000, £10
per centum ; above £8,000, and not above £10,000, £12 per cen-
tum ; and above £10,000, £15 per centum. It then enacts, that the
bishoprick of Waterford and Lismore, then void, should, from and
after the passing of the act,be united to the bishoprick of Cashel and
Emly ; and the nine following bishopricks, when and as the same
might severally becone void, be thenceforth united to archbishopricks
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that no war has been waged, in' England, against
the governing authority, except upon national

« persons should be manumitted and set free, and that a reasonable
* compensation should be made to the persons hitherto entitled
“ to the services of such slaves for the loss which they would incar
“ by being deprived of their right to such services: and also that
« provision should be made for promoting the industry and securing
“ the good conduct of the persons so to be manumitted, for a
“ limited period after such their manumission: and that it was
“ necessary that the laws then in force in the said several colonies
¢ should forthwith be adapted to the new state and relations of
“ society therein which would follow upon such general manumis-
*¢ sion as aforesaid of the said slaves; and that, in order to afford
« the necessary time for such adaptation of the said laws, a short
“interval should elapse before such manumission should take effect:”
and then enacts, that all persons who, on the 1st August 1834,
should have been registered as slaves, and should appear on the
registry to be six years old or upwards, should, from that day, be-
come apprenticed labourers ; and such persons be entitled to their
services as would have been if this act had not been made.—That
all slaves brought into the United Kingdom, with consent of their
possessors, should be free.—That apprenticed labourers should be
divided into three classes, viz. predial attached, preedial unattached,
and non-preedial—That the apprenticeship of the predial la-
bourers should not coutinue beyond the 1st Augu<t 1840; and of
the non-preedial labourers not beyond the 1st August 1838.—That,
before the apprenticeship was expired, the labourer might be dis-
charged by the voluntary act of his employer: but in case of the
voluntary discharge of aged or infirm apprenticed labourers, the em-
ployer should continne liable for their support daring the remaining
tern of original apprenticeship.—That apprenticed labourer might
purchase his discharge, against the will of his employer, on an ap-
praisement ;—and bow the same might be effected.—That no ap-
prenticed lubourer should be removeable from the colony, uor

redial apprenticed labourer fromn the plantation, to which he or
she should belong, except by consent of two special justices, which
consent should not be given till the justices had ascertained that the
removal would not scparate the members of families.—That the
right to theservices of apprenticed labourers should be transferable
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Second Part of the Chapter. ,

THERE is certainly a very great degree of singu-
larity in all the circumstances we have been de-
scribing here : those persons who are acquainted
with the history of other countries cannot but re-
mark with surprise that stability of the power of
the English crown,—that mysterious solidity, that
inward binding strength with which it is able to
carry on with certainty its legal operations, amidst
the clamorous struggle and uproar with which it is
commonly surrounded, and without the medium of
any armed threatening force. To give a demon.
stration of the manner in which all these things
are brought to bear and operate, it is not, as I
said before, my design to attempt here ; the princi-
ples from which such demonstration is to be derived
suppose an inquiry into the nature of man, and of
human affairs, which rather belongs to philosophy
(though to a branch hitherto unexplored) than to
politics ; at least such an inquiry certainly lies out
of the sphere of the common science of politics.*

neral ferment, similar to that which produced the former disturb-
ances, is the only time of real danger.

The remarkable degree of internal national quiet, which, for very
near a century past,’% has followed the Revolution of the year
1689, is a strong proof of the truth of the observations above made ;
nor do I think that, all circumstances being considered, any other
country can produce the like instance.

* It may, if the reader pleases, belong to the science of meta-
polilics ; in the same sense as we say melaphysics; that is, the

1% Now nearly a century and a half.—EbiToR.
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~Again, the liberty of the press, that: great edvan~
®mge enjoyed by the  English nation, does not ¢xist
in.any of the other monarchies of Europe; howevesi
well established their power nay et first seewito
be; and it might even be demonstrated that it can-:
not exist in them. The most watchful eye, we seey
is constantly kept in those monarchies upon every
kind of publication ; and a jealous attention is paid:
aven to the loose and idle speeches of individuals..
Much unnecessary trouble (we may be apt at first:
to think) is taken upon this subject ; but yet if we
consider how uniform is the conduct of all those
governments, how constant and unremitted  are
their cares in those respects, we shall become con-
vinced, without looking farther, that there must be’
some sort of necessity for their precautions.

In republican states, for reasons which are at
bottom the same es in the before-mentioned govern-
ments, the people are also kept under the greatest
restraints by those who are at the head of the state..
In the Roman commonwealth, for instance, the
liberty of writing was curbed by the severest laws : ¥

of the times might raise, the deviation from the former course of
the law was carried no farther than the single point we have men-
tioned. Persons detained by order of the government were to be
dealt with in the same manner as those arrested at the suit of pri-
vite individuals ; the proceedings against them were to be carried
ofi no otherwise than in a public place : they were to be tried by’
their peers, and have all the usual legal means of defence allowed,,
to themn ; sach as calling of witnessess, peremptory challenge of
jUﬁCS; &e.

# The law of the Twelve Tables had established the punishment
of death against the author of a libel : nor was it by a trial by jury
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With respect therefore to this point, it. may again
be looked upon as a most advantageous circumstance
in the English government, that those who have
been at the head of the people have not only been
constantly disposed to procure the public liberty,
but also that they have found it possible for them
to do so; and that the remarkable strength and
steadiness of the government have admitted of that
extensive freedom of speaking and writing which
the people of England enjoy.®* A most advan-

themselves by some vehement gesture than by words) ran the edge
of his hand, with great quickness, along his neck, meaning thereby
to express, that being strangled, or having one’s throat cut, was the
instant consequence of taking such liberty.

202 It has been found necessary, at different periods, to restrain
this freedom.

This was done under the administration of Mr. Pitt by the acts
86 Geo. IIL. cap. 7 and 8, (A.D. 1795,) the one intituled, * an
act for the safety and preservation of his majesty’s person and govern-
ment against treasonable and seditious practices and attempts;”
the other, “ an act for the more effectually preventing seditious
meetings and assemblies;” but both these acts were passed for a
limited time, and were suffered to expire.

Under the administration of the earl of Liverpool certain acts were
passed, known as “ The Six Acts,” and, it is somewhat singular,
were six, of only nine, acts passed in the last year of the long reign
of king George the Third. They were the 60 Geo. 11I. cap. 1,2, 4,6,
8,and 9, (A.Dp. 1819,) and are intituled as follow: Cap. 1, “ an
act to prevent the training of persons to the use of arms, and to
the practice of military evolutions and exercises.” Cap. 2, * an
act to anthorize justices of the peace, in certain disturbed counties
to seize and detain arms collected or kept for purposes dangerous
to the public peace; to continue in force until the 25th day of
March 1822.” Cap. 4, “an act to prevent delay in the admi-
nistration of justice in cases of misdemeanour.” Cap. 6, «“ an
act for more cffectually preventing seditious meetings and assem-
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- This 'kind of law principle, owingto the genéral
spirit by which all parts of ‘the governmens ard itu
fluenced, is even carried so far that any -quibblej
or trifling circumstance, by which. an-offender may
be enabled to step aside and escape, though eveér
so narrowly, the reach of the law, will screen him
from punishment, let the immorality or intrinsic
guilt of his conduct be ever so openly admitted.*’

went, I was under a prepoaseasion of quite a contrary nature 4o
that of the gentleman whose opinions have been discussed : I used
to take it for granted that every article of liberty the subject
enjoys in this country was grounded upon some positive law by
whith this liberty was ensured to him. In regard to the freedom
. of the press, I had no doubt that it was so, and thav there existod
some particular law, or ratber series of laws or legislative pira-
gl'aphs, by which this freedom was defined and carefully secured :
and as the liberty of writing happened at that time to be carried
very far, and to excite a great deal of attention (the noise aboat
the Middlesex election had not yet subsided), I particularly wishdd
to vee those laws I supposed, not doubting that there must be some-
thing remarkable in the wording of them. I looked into those law
books which I could meet with ; such as Jacob’s and Cunningham’s
Law Dictionaries, Wood's Institutes and Judge Blackstone'’s
Commentaries. I also found means to have a sight of Comyn's
Digest of the Laws of England, and I was again disappointed ;
this author, though the work consists of five folio volumes, had not
had, any more than the authors just mentioned, room to spare for
the interesting law I was in search of. At length it occurred to
me, that this liberty of the press was grounded upon its not being
prohibited ; that this want of prohibition was the sole, and at the
same time solid, foundation of it. This led me, when I afterwards
thought of writing upon the government of this country, to give
that definition of the freedom of the press which is contained in p.
244, 2566 ; adding to it the important consideration, that all actions
respecting publications are to be decided by a jury.
* A number of instances, some even of a ludicrous lund might
be quoted in support of the above observation. Even a trifling
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which accelerated this fall, had also an effect which
it could not have had but in that same situation.
Men who had drawn to themselves all the riches
of the world, could no longer be content with the
supper of Fabricius,” or with the cottage of Cin-
cinnatus.®® The people who were masters of all

208 Fabricius was a celebrated Roman, who, in his first consul-
ship, obtained several victories over the Sumnites and Lucanians,
and was honoured with a triumph. The riches which were ac-
quired in those battles were immense, the soldiers were liberelly
rewarded by the consul, and the treasury was enriched with four
hundred talents. Two yvears after, Fubricius went as ambassador
to Pyrrhus, and refused, with contempt, the presents, and heard,
with indignation, the offers, which might have corrupted the fidelity
of aless virtuous citizen. Pyrrhus had occasion to admire the
‘magnanimity of Fabricius ; but his astonishment was more power-
fally awakened when Fabricius, opposed to him in the feld of
batde, disclosed the perfidious offer of his physician, who had
pledged himself to the Roman general for a sum of money to
poison his royal master. To this greatness of soul were added, the
most consummate knowledge of military affairs, and the greatest
simplicity of manners. Fabricius never used rich plate at Ris
table : a small sallcellar, whose feet were of horn, was the only
silver vessel which appeared in his house. This contempt of luxury
and useless ornaments Fabricius wished to instil into the people ;
and during his censorship he banished from the senate Cornelius
Rufinus, who had been twice consul and dictator, because he kept
in his house more than 10lbs. weight of silver plate. Such were
the manners of the conqueror of Pyrrhus, who observed, that he
wished rather to command those that had money than possess it
himsclf. Fabricius lived aud died in the greatest poverty. His
body was buried at the public charge, and the Roman people were
obliged to give a dowry to his two daughters, when they had ar-
rived at marriageable years.—EDITOR.

209 Cincinnatus flourished B.c. about four hundred and sixty
years. He was a celebrated Roman, who was informed, .as he
ploughed his field, that the senate had chosen him dictator. Upon
this, he left his ploughed land with regret, and repaired to the field
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are continually exposed to dangers, and, after hav-
ing invaded every thing, must abstain from every
thing.

The situation of the people of England, there-
fore, essentially differs from that of the people of
Rome. The form of the English government does
not differ less from that of the Roman republic:
and the great advantages it has over the latter,
for preserving the liberty of the people from ruin,
have been described at length in the course of this
work.

Thus, for instance, the ruin of the Roman re-
public was principally brought about by the exorbi-
tant power to which several of its citizens were
successfully enabled to rise. In the latter times of
the commonwealth, those citizens went so far as
to divide among themselves the dominions of the
republic in much the same manner as they might
have done lands of their own. And to them others
in a short time succeeded, who not only did
the same, but even proceeded to such a degree of
tyrannical insolence, as to make cessions to each
other, by express and formal compacts, of the lives
of thousands of their fellow-citizens.”® But the
great and constant authority and weight of the
crown, in England, prevent, in their very beginning
(as we have seen), all misfortunes of thiskind : and
the reader may recollect what has been said before
on that subject.

210 Allusion is supposed to be here particularly made to the
members of the second triumvirate—Augustus, Antony, and Le-
pidus—but cruel public proscriptions occurred more than once in
Rome.—EpiTOR.
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and secure than those reserved to the people, in the
states we mention. -

In those states, the political rights which usually
fall to the share of the people are those of voting in
general assemblies, either when laws are to -be
enacted, or magistrates to be elected. But as the
advantages arising from these general rights of giv-
ing votes are never very clearly ascertained by the
generality of the people, so neither are the conse-
quences attending particular forms or modes of
giving these votes generally and completely under-
stood. They accordingly never entertain any
strong and constant preference for one method
rather than another; and hence it always proves
too casy a thing in republican states, either by insi-
dious proposals made at particular times to the
people, or by well-contrived precedents, or other
means, first to reduce their political privileges to
mere cercmonies and forms, and, at last, entlrely to
abolish them.

Thus, in the Roman republic, the mode which
was constantly in use for about one hundred and
fifty years, of dividing the citizens into cenfurice ™

211 Centuria was a division of the people among the Romans,
consisting of a hundred. The Roman people were originally
divided into three tribes, and each tribe into ten curiwe, or courts.
Servius Tullius made a census; und when he had the place of
habitation, name, and profession of every citizen, which an:ounted
to eighty thousand men, all able to bear arms, he divided them into
gix classes, and each class into several centuries, or companies of a
hundred men. The first class of eighty centuries, forty of which
were composed of men fromn the age of forty-five and upwards, ap-
pointed to guard the city. ‘I'he forty others were young men from
seventecn to forty-five years of age, appointed to go ‘o war, and
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them by tribes had been introduced by the tribunes,
the bulk of the citizens indeed were not, when it
was used; under so great a disddvantage as before g
but yet the great privileges exercised by the magis-
trates in all the public assemblies, the power théy
assumed of moving the citizens out of one tribe into
another, and a number of other circumstances, con-
tinued to render the rights of the citizens more and
more inefficient: and in fact we do not find that
when those rights were at last entirely taken from
them, they expressed any very great degree of dis-
content.

In Sweden (the former government of which
partook much of the republican form) the .right
allotted to the people in the government was that
of sending deputies to the general states of the
kingdom, who were to give their votes on the reso-
lutions that were to be taken in that assembly.
But the privilege of the people of sending such
deputies was, in the first place, greatly diminished
by some essential disadvantages under which these
deputies were placed with respect to the body, or
order, of the nobles. The same privilege of the
people was farther lessened by their deputies. being
deprived of the right of freely laying their different
proposals before the states, for their assent or dis-
sent ; and by vesting the exclusive right of framing
such proposals in a private assembly, which was
called the secret cominittee. Again, the right

should be drawn by lot, to give its votes first, without regard to rank
or priority.  After all the votes had been gathered, the consul de-
‘clared aloud, whether or not the law which had been propused was
duly and constitutionally approved. The same ccremonies were
observed in the election of consuls, pretors, &c.—EpiTOR.
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being taken from them: it is moreover attended
with another advantage of the greatest importance ;
which is that of conferring naturally, and as it were
necessarily, on those to whom they intrust the care
of their interests, the great privilege we have be-
fore described, of debating among themselves what-
ever questions they deem conducive to the good
of their constituents, and of framing whatever
questions they think proper, and in what terms they
choose.

This privilege of starting new subjects of delibe-
ration, and, in short, of propounding in the business
of legislation, which, in England, is allotted to the
representatives of the people, forms another capital
difference between the English constitution, and
the government of other free states, whether limited
monarchies or commonwealths, and prevents that
which, in those states, proves a most effectual mean
of subverting the laws favourable to public liberty,
—namely, the undermining of these laws by the
precedents and artful practices of those who are in-
vested with the executive power in the government.

In the states we mention, the active share, or
the business of propounding, in legislation, being
ever allotted to those persons who are invested
with the executive authority, they not only possess
a general power, by means of insidious and well-
timed proposals made to the people, of getting
those laws repcaled which set bounds to their
authority ; but when they do not choose openly to
discover their wishes in that respect, or perhaps are
even afraid of failing in the attempt, they have
another resource, which, though slower in its ope-
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in other governments is a constant forerunner of
public commotions, and that of framing new law-
remedies, which is 8o jealously secured to the ruling
powers of the state, are, in England, the constitu-
tional and appropriated offices of the representatives
of the people.

How long soever the people may have remained
in a state of supineness, as to their most valuable
interests, whatever may have been the neglect and
even the errors of their representatives, the instant
the latter come either to see these errors, or to
have a sense of their duty, they proceed, by means
of the privilege we mention, to abolish those abuses
or practices which, during the preceding years, had
taken place of the laws. To how low soever a
state public liberty may happen to be reduced, they
take it where they find it, lead it back through the
same path, and to the same point, from which it had
been compelled to retreat; and the ruling power,
whatever its usurpations may have been,—how far
soever it may have overflowed its banks,—is ever
brought back to its old limits.

To the exertions of the privilege we mention,
were owing the frequent confirmations and eluci-
dations of the Great Charter that took place in
different reigns. By means of the same privilege
the act was repealed, without public commotion,
which had enacted that the king’s proclamation
should have the force of law : by this act public
liberty seemed to be irretrievably lost; and the
parliament which passed it, seemed to have dong
what the Danish nation did about a century after-
wards. The same privilege procured the peace-
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state is vested in the crown, that the people may
without danger delegate the care of their liberty to
representatives : —it is because they share in the
government only through these representatives,
that they are enabled to possess the great advantage
arising from framing and proposing new laws : but
for this.purpose it is again absolutely necessary
that a correspondent prerogative of the crown, that
is to say, a vefo of extraordinary power, should
exist in the state.

It is, on the other hand, because the balance of
the people is placed in the right of granting to the
crown its necessary supplies, that the latter may,
without danger, be intrusted with the great authority
we mention : and that the right, for instance, which
is vested in it, of judging of the proper time for
calling and dissolving parliaments (a right abso-
lutely necessary to its preservation)* may exist with-
out producing, #pso_facto, the ruin of public liberty.
The most singular government upon earth, and
which has carried farthest the liberty of the indivi-
dual, was in danger of total destruction, when
Bartholomew Columbus was on his passage to
England, to teach Henry the Seventh the way to
Mexico and Peru.

As a conclusion of this subject (which might
open a field for speculation without end) I shall
take notice of an advantage peculiar to the English
government, and which, more than any other we
could mention, must contribute to its duration.

* As affuirs are situated in England, the dissolution of a parlia-

ment on the part of the crown is no more than an appeal either to
the people themselves, or to another parliament.
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¢ time or other, submit to one ; we shall, by this step,
¢ effectually prevent the conflicts that would arise
¢ among the competitors for that sitmation. But
¢ let us, above all, avoid plurality ; lest one of the
¢ chiefs, after successively raising himself on the
¢ ruin of his rivals, should, in the end, establish
¢ despotism, and that through a train of incidents
¢ the most pernicious to the nation.

¢ Let us even give him every thing we can con-
¢ fer without endangering our eecurity. Let us
¢ call him our sovereign; let us make him con-
¢ sider the state as being his own patrimony; let
¢ us grant him, in short, such personal privileges
¢ as none of us can ever hope to rival him in ; and
‘ we shall find that those things which we were at
¢ first inclined to consider as a great evil, will be in
¢ reality a source of advantage to the community.
¢ We shall be the better able to set bounds to that
¢ power which we shall have thus ascertained and
¢ fixed in one place. We shall thus render more
¢ interested the man whom we shall have put in
¢ possession of so many advantages, in the faithful
¢ discharge of his duty ; and we shall procure, for
4 each of us, a powerful protector at home, and
¢ for the whole community, a defender against
¢ foreign enemies, superior to all possible tempta-
¢ tion of betraying his country.

‘ You may also have observed (he might con-
‘tinue) that in all states there naturally arise
¢ around the person or persons who are invested
¢ with the public power, a class of men, who, with-
* out having any actual share in that power, yet
< partake of its lustre,—who, pretending to be dis-
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¢ part for maintaining, and at last perhaps exterid-
¢ ing them, will be prevented : they will never com-
¢ bine with any degree of vehemence, but when
¢ they really have cause to think themselves in dan-
¢ ger ; and by having made them indisputably great
* men, we shall have a chance of often seeing them
¢ behave like modest and virtuous citizens.

¢ In fine, by being united in a regular assembly,
¢ they will form an intermediate body in the state,
¢ that is to say, a very useful part of the govern-
¢ ment. ~

¢ It is also necessary (our reasoning lawgiver
¢ might add) that we, the people, should have an
¢ influence upon government: it is necessary for
¢ our own security ; it is no less necessary for the
¢ security of the government itself. But expe-
¢ rience must have taught you, at the same time,
¢ that a great body of men cannot act, withaut
¢ being, though they are nor aware of it, the instru-
¢ ments of the designs of a small number of per-
¢ sons; and that the power of the people is never
¢ any thing but the power of a few leaders, who
¢ (though it may be impossible to tell when or
‘ how) have found means to secure to themselves
¢ the direction of its exercise.

¢ Let us, therefore, be also before-hand with
‘ this other inconvenience. Let us effect openly
¢ what would, otherwise, take place in secret.
¢ Let us intrust our power, before it be taken from
‘ us by address. Those whom we shall have ex-
¢ pressly made the depositories of it, being freed
‘from any anxious care about supporting them-
¢ selves, will have no object but to render it useful.
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The English constitution being founded upon such
principles as those we have just described, no true
comparison can be made between it and the go-
vernment of any other state; and since it evi-
dently secures, not only the liberty, but the general
satisfaction, in all respects, of those who are subject
to it, in a much greater degree than any other
government ever did, this consideration alone affords
sufficient ground to conclude, without looking far:
ther, that it is also more likely to be preserved from
ruin.

And indeed we may observe the remarkable
manner in which it has been maintained in the
midst of such general commotions as seemed to
lead to its unavoidable destruction. It rose again,

“ Tarpeian rock,23 or of a council of fen. Having expressly
“ allowed to the people a liberty to inquire into the conduct of
“ government, and to endeavour to correct it, we shall need neither
“ state prisons, nor secret informers.”

213 Qur n_uthor's repeated reference to this figure (see pages 185,
236 and 330,) may make some readers anxious to know its mean-
ing. The Tarpeian Hill, or rock, was at Rome, and is the same
with the Capitoline Hill. It was eighty feet in perpendicular
height, and from it the Romans threw their coudemnped crimingls
down the deep precipice beneath. Tt was named after Tarpeia,
the daughter of Tarpeius, the governor of the citadel of Rome,
who promised to open the gates of the city to the Sabines, pro-
vided they gave her their gold bracelets, or, as she expressed if,
“ what they carried on their left hauds.” Tatius, the king of the
Sabines, consented, and as he entered the gates, to punish her
perfidy, he threw not ouly his bracelet but his shield upon Tarpeia.
His followers iitated his example; and Tarpeia, being crushed
to death nnder the weight of the bracelets and shields of the Sabine
army, was buried in the capitol. —EpITOR.
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Temporary prepossessions of the' pecple’ may be: so
artfully ‘managed as to make them ¢oncur in:doing
what will prove afterwards the ruin of their-own
liberty. Plans of apparent improvement in the
constitution, forwarded by men who, though with
good intentions, shall proceed without a due know.
ledge of the true principles and foundations - of
government, may produce effects quite contrary
to those which were intended, and in reality pave
the jway to its ruin.® The crown, on the other
hand, may, by the acquisition of foreign dominions,

® Instead of looking for the principles of politics in their true
sources, that is to say, in the nature of the affections of mankind,
and of those sacred ties by which they arc united in a state of
society, men have treated that science in the same manuer as
they did natural philosophy in the tine of Aristotle, continually
recurring to occult causes and principles, from which no useful
consequence could be drawn. Thus, in order to ground particular
assertions, they have much used the word constitution in a per-
sonal sense, fhe constitution loves, the constitution forbids, and
the like. At other times they have had recourse to luxury, in
order to explain certain events; and, at others, to a still more
occult cause, which they bave called corruption; and abundance
of comparisous drawn from the human body have been also used
for the same purposes: continued instances of such defective
arguments and considerations occur in the works of M. de Montss-
quieu, though a man of so much genius, and from whose writings
su much information is nevertheless to be derived. Nor is it only
the obscurity of the writings of politicians, and the impossibility
of applying their speculative doctrines to practical uses, which
prove that some peculiar and uncommon difficulties lie in the way
of the investigation of political truths; but the remarkable per-
plexity which men in general, even the ablest, labour under, when
they attempt to descant and argue upon abstract questions in poli-
tics, also justifies this observation, and proves that the true first
principles of this scicnce, whatever they are, lic deep both in the
human feelings and understanding.
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However, it is not equally impracticable that somve
event of the kind we mention ‘may be brought
about through a conjunction of several circum-
stances. Advantage may, in the first place, be
taken of the minority, and even of the inexperience
or the errors of the person invested with the kingly
authority. Of thisa remarkable instance happened
in the reign of (George the First, while that bill,
by which the order of peers was in future to be
limited to a certain number, was under considera-
tion in the house of commons, to whom it had been
sent by the lords. So unacquainted was the king
at that time with his own interest, and with the
constitution of the English government, that,
having been persuaded by the party who wished
success {0 the bill, that the commons only objected
to it from an opinion of its being disagreeable
to him, he was prevailed upon to send a message
to them, to let them know that such an opinion
was ill-grounded, and that, should the bill pass in
their house, it would meet with his assent. Con-
sidering the prodigious importance of the conse-
quences of such a bill, the fact is certainly very
remarkable.

With those personal disadvantages under which
the sovereign may lie for defending his authority,
other causes of difficulty may concur,—such as
popular discontents of long continuance in regard
to certain particular abuses of influence or autho-
rity. The generality of the public, bent, at that
time, both upon remedying the abuses complained
of, and preventing the like from taking place in
future, will perhaps wish to see that branch of the
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government of Sweden as it stood before the last
revolution.

The power of the Swedish king to confer offices
and employments had been also very much abridged.
But what was wanting to the power of the king,
the senate enjoyed : it had the nomination of three
persons for every vacant office, out of whom the
king was to choose one.

The king bhad but a limited power in regard to

pardoning offenders ; but the senate likewise pos-
sessed what was wanting to that branch of his pre-
rogative, and it appointed two persons, without the
consent of whom the king could not remit the pu-
nishment of any offence. -
- The king of England has an exclusive power
in regard to foreign affairs, war, peace, treaties;—
in all that relates to military affairs, he has the
disposal of the existing army, of the fleet, &c.
The king of Sweden had no such extensive powers ;
but they nevertheless existed : every thing relating
to the above-mentioned objects was transacted in
the assembly of the senate ; the majority decided ;
the king was obliged to submit to it; and his
only privilege consisted in his vote being accounted
two.*

® The Swedish senate was fully composed of sixteen members.
In regard to affairs of smaller moment they formed themselves into
two divisions, in either of these, when they did sit, the presence of
seven members was required for the effectual transacting of busi-
ness: in affairs of importance, the assewbly was formed of the
whole senate; and the presence of tcn members was required to
give force to the resolutions. When the king conld not or would
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1. These:who .think shat the prerogative of a king
eannot be too much abridged, and that power
loses all its influence on the dispositions and views
of those who possess it, according to the kind of
name used to express the offices by which it is con.
ferred, may be satisfied, no doubt, to behold those
branches of power that were taken from a king
distributed to several bodies, and shared by the re-
presentatives of the people; but those who think
that power, when parcelled and diffused, is never so
well repressed and regulated as when it is confined
to a sole indivisible seat, which keeps the nation
united and awake, —those who know, that, names by
no means altering the intrinsic nature of things,
the representatives of the people, as soon as they
are invested with independent authority, become,
1pso_facto, its masters,—those persons, I say, will
not think it a very happy regulation in the former
constitution of Sweden to have deprived the king
of prerogatives formerly attached to his office, in
order to vest the same cither in a senate, or in the
deputies of the people, and thus to have intrusted
with a share in the exercise of the public power
those very men whose constitutional office should
have been to watch and restrain it.

From the indivisibility of the governing autho-
rity in England, a comwmunity of interest takes
place among all orders of men ; and hence arises,
as a necessary consequence, the liberty enjoyed by
all ranks of subjects. This observation has been
insisted upon at length in the course of the present
work. The shortest reflection on the frame of the
human heart suffices to convince us of its truth,
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But experience does not by any means allow
us to entertain go pleasing an opinion, The pe-
rusal of the history of this country will show: us,
that the care of its legislators, for the welfure of
the subject, always kept pace with the exigencies
of their own situation. When, through the mi-
nority, or easy temper of the reigning prince, or
other circumstances, the dread of a superior power
began to be overlooked, the public cause was im-
mediately deserted in a greater or less degree, and
pursuit after private influence and lucrative offices
took the place of patriotism. When, in the reign
of Charles the First, the authority of the erown
was for a while annihilated, those very men, who
till then bhad talked of nothing but Magna Charts
and liberty, instantly endeavoured openly to tram.
ple both under foot.

seem to have thought much of the bill, and its being rejected, as
he only observes that the commons * wished to keep the door of
¢ the house of lords as open as possible.” Yet, no bill of greater
constitutional importance was ever agitated in parliament ; since
the consequences of its being passed would have been the freeing
the house of lords, both in tkeir judicial and legislative capacities,
from all constitutional check whatever, either from the crown or the
nation. Nay, it is not to be doubted, that they would have ac-
quired, in time, the right of electing their own members: though
it would be useless to point out here by what series of intermediate
events the measure might have been brought about. Whether
there existed any actual project of this kind among the first
framers of the bill, does not appear; but a certain number of the
members of the house we mention would have thought of it soon
enough, if the bill in question had been enacted into a law; and
they would certainly have met with success, had they been con-
tented to wait, and had they taken time. Other equally important
changes in the substance, and perhaps the outward form, of the go-
vernment would have followed.
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every rank regard with veneration, and to. which
they look up for protection and safety, would ke
spoken of with contempt, and mentioned as ro
medies fit only for peasants and cits :—it even
would not be long before they would be set aside,
as obstructing the wise and salutary stepe of the
senate.

The pretensions of an equality of right in all
subjects of whatever rank and order, to their pro-
perty and to personal safety, would soon be looked
upon as an old-fashioned doctrine, which the judge
bimself would ridicule from the bench. And the
liberty of the press, now so universally and warmly
vindicated, would, without loss of time, be cried
down and suppressed, as only serving to keep up
the insolence and pride of a refractory people.

And let us not believe, that the mistaken
people, whose representatives we now- behold
making such a firm stand against the indivisible
power of the crown, would, amidst the general de-
vastation of every thing they hold dear, easily find
men equally disposed to repress the encroaching,
while attainable, power of a senate and body of
nobles.

The time would be no more when the people;
upon whatever men they should fix their choice,
would be sure to find them ready sincerely to join
in the support of every important branch of public
liberty. .

Present er expected personal power, and inde-
pendence on the laws, being now the consequence
§of the trust of the people,—wherever they should
" apply for servants, they would only meet with be-
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and, on the other, let it be looked upon ‘as a funda-
mental maxim, that, whenever the prospect of per-
sonal power and independence on the governing
authority shall offer to the view of the members of
the legislature, or in general of those men to whom
the people must trust, even hope itself is destroyed.
The Hollander, in the midst of a storm, though
trusting to the experienced strength of the mounds
that protect him, shudders, no doubt, at the sight
of the foaming element that surrounds him; but
they all gave themselves over for lost, when they
thought the worm had penetrated into their dykes.*

CHAPTER XX.

" A few additional Observations on the Right of
Taxation, which is lodged in the Hands of the
Representatives of the People. What kind of
Danger this Right may be exposed to.

Tue generality of men, or at least of politiciaus,
seem to consider the right of taxing themselves,
enjoyed by the English nation, as being no more
than the means of securing their property against
the attempts of the crown; while they overlook
the nobler and more extensive efficiency of that
privilege.

# Such new forms as may prove destructive of the real sub-
stance of a government may be unwarily adopted, in the same
manner as the superstitious notions and practices described in my

work, entitled Memorials of Human Superstition, may be intro-
duced into a religion, so as entirely to subvert the true spirit of it.
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support of the commons, how could they obtain his
assent to laws thus purposely framed to abridge his
authority ? '
Again, let us suppose that, instead of contenting
itself with making slow advances to despotism, the
executive power, or its minister, should at once
openly invade the liberty of the subject. Obnoxious
men, printers for instance, or political writers;
might be persecuted by military violence, or, to do
things with more security, with the forms of law.
Then, it will be said, the representatives of the
people would impeach the persons concerned in
those measures. Though unable to reach a king
who personally can do no wrong, they at least
would attack those men who were the immediate
instruments of his tyrannical proceedings, and en-
deavour, by bringing them to condign punishment,
to deter future judges or ministers from imitating
their conduct. All this I grant; and I will even
add, that, circumstanced as the representatives of
the people now are, and having to do with a sove-
reign who can enjoy no dignity without their assist-
ance, it is most likely that their endeavours in the
pursuit of such laudable objects would prove suc-
cessful. But if, on the contrary, the king, as we
have supposed, stood in no need of their assistanceé,
and moreover knew that he should never want it,
it is impossible to think that he would then suffer
himself to remain a tame spectator of their pro-
ceedings. The impeachments thus brought by them
would immediately prove the signal of their dis-
mission ; and the king would make haste, by dis-
solving them, both to revenge what would then be
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blies have it equally in their power to supply the
wants of the prince, the case becomes totally al-
tered. The competition which so easily takes
place between those different bodies, and even the
bare consciousness which each entertains of its in-
ability to obstruct the measures of the sovereign,
render it impossible for them to make any effec-
tual constitutional use of their privilege. *Those
s different parliaments or estates (to repeat the
s observation introduced in the former part of this
‘¢ work) having no means of recommending them-
s gelves to their sovereign, but their superior readi-
““ ness in complying with his demands, vie with
“ each other in granting what it would not only
‘¢ be fruitless but even dangerous to refuse. And
* the king, in the mean time, soon comes to de-
“ mand, as atribute, a gift which he is confident
“to obtain.,” In short, it may be laid down as
a maxim, that when a sovereign is made to de-
pend, in regard to his supplies, on more assem-
blies than one, he in fact depends upon none.
And indeed the king of France is not independent
of his people for his necessary supplies, any other-
wise than by drawing the same from several dif-
ferent assemblies of their representatives : the latter
have in appearance a right to refuse all his de-
mands: and as the English call the grants they
make to their kings, aids or subsidies, the estates
of the French provinces call theirs dons gratuits,
or free gifts.

‘What is it, therefore, that constitutes the differ-
ence between the political situation of the French
and English nations, since their rights thus seem
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the unassuming prmlege of * humble supplication
and remonstrance.”* :

Those estates, however, as all the great lords in
France were admitted into them, began at length
to appear dangerous ; and as the king could in the
mean time do without their assistance, they were
set aside. But several of the particular states of

* An idea of the manner in which the husiness of granting sup-
plies 1o the crown was conducted by the states of the province of
Bretagne in the reign of Louis the Fourteenth, may be formed
from severul lively strokes to be met with in the Letters of Madame
de Sevigné, whose estate lay in that province, and who had often
assisted at the holding of those states. The granting of supplies was
not, it seems, looked upon as any serious kind of business. The
whole timne the states were sitting, was a continned scene of festi-
vity and entertainment ; the canvassing of the demands of the crown
was chiefly carried on at the table of the nobleman who had been
deputed from court to ho!d the states ; and the different points were
usually decided by a kind of acclamation. In a certain assembly
of those states, the duke of Chaulnes, the loid deputy, had a pre-
sent of fifty thousand crowns made to him, as well as a considerable
one for his duchess, besides obtaining the demand of the court:
and the lady we quote here, commenting somewhat jocularly on
these grants, says, Ce n’est pas que nous soyons riches: mais
nous sommes honnétes, nous avons du courage, et entre midi et
une heure nous me sarons rien refuser @ nos amis. “ It is not
“ that we are rich ; but we are civil, we are full of courage, and
“ between twelve and one o’clock we are unable to deny any thing
“ 10 vur friends.”

The di”creut provinces of France, it may be obscrved, are liable
to pay several taxes besides those imposed on them by their own
states. Dean Tucker, in one of his tracts, in which he has thought
proper to quote this work, has added to the above instance of the
French provinces that of the states of the Austrian Netherlands,
which is very conclusive. And examples to the same purpose
might be supplied by all those kingdoms of Europe in which pro-
vincial states are holden.
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the kingdom into a certain number of parts, which
should severally vote subsidies to the crown, or
even distinct assessments to be made by the dif-
ferent counties into which England is now divided,
might, in the circumstances we suppose, be looked
upon as advisable expedients ; and these being once
introduced, might be continued.

Another division of the right of the people, much
more likely to take place than those just men-
tioned, might be such as might arise from acqui-
sitions of foreign dominions, the inhabitants of
which should in time claim and obtain a right to
treat directly with the crown, and grant supplies
to it, without the interference of the British legis-
lature. :

Should any colonies acquire the right we men-
tion,—should, for instance, the American colonies
have acquired, as they claimed it,—it is not to be
doubted that the consequences which have resulted
from a division like that we mention in most of
the kingdoms of Europe, would also have taken
place in the British dominions, and that the spirit
of competition, above described, would in time
have manifested itself between the different colo-
nies. This desire of ingratiating themselves with
the crown, by means of the privilege of granting
supplies to it, was even openly confessed by an
agent of the American provinces,* when, on his
being examined by the house of commons, in the
year 1766, he said, < the granting aids to the crown
« is the only means the Americans have of recom-
« mending themselves to their sovereign.” And

* Dr. Franklin,
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in the English commous a correspondent sense of
self-diffidence in the exercise of their undoubted
privilege of granting, or rather refusing, subsidies
to the crown. — Here it must be remembered, that.
the right of granting or refusing supplies to the
crown is the only ultimate forcible privilege pos-
sessed by the British parliament: by the constitu-
tion it has no other, as has been observed in the
beginning of this chapter. This circumstance
ought to be combined with the exclusive possession
of the executive powers lodged in the crown—with
its prerogative of dissénting from the bills framed
by parliament, and even of dissolving it.*

* Being with Doctor Franklin at his house in Craven-street,
some months before he went back to America, I meutioned to bim
a few of the remarks contained in this chapter, and, in general, that
the claim of the American colonics directly clashed with one of the
vital principles of the English constitution. The observation, I re-
member, struck him very much : it led him afterwards to speak to’
me of the examination he had undergone in the house of commons ;
and he conclnded with lending me that volume of the Collection of
Parliamentary Debates, in which an account of it is contained.
Finding the constitutional tendency of the claim of the Americans
to be a subject not very generally understood, I added a few para-
graphs concerving it in the English edition I some time after gave
of this work ; and on publishing a third edition of the sawe, I
thought it wight not be amiss to write something more compact on
the subject, and accordingly added the present new chapter, into
which I transferred the few additional paragrephs I mention, leav-
ing in the place where they stood (page 37), only the general ob-
servations on the right of granting subsidies, which were formerly
in the French work, Several of the ideas, and even expressions
contained in this chapter, made their appearance in the Public
Advertiser, about the time I was preparing the first edition :217 T
sen*“bem myself to that newspaper, under the signature of Advena.

217 Published in 1775.—~EbI1TOR.
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CHAPTER XXI.

Conclusion.—A few Words on the Nature of the
Divisions that take place in England.

I suaLL conclude this work with a few observations
on the total freedom from violence with which the
political disputes and contentions in England are
conducted and terminated, in order both to give a

thought and much forecast in their operations ; whereas the truth
is, that ministers, in all countries, never think but of providing for
present, immediate contingencies ; in doing which they constantly
follow the open track before them. This methed does very well for
the common course of human affairs, and even is the safest; but
whenever cases and circumstances of a new and unknown natare
occur, sad blunders and uproar are the consequences. The cele-
brated count Oxenstiern, chancellor of Sweden; one day when his
son was expressing to him his diffidence of his own abilitics, and
the dread with which he thought of ever engaging in the manage-
ment of public affairs, made the following Latin answer to him;
Nescis, mi fili, quam parvd cum sapientid regitur mundus—* You
do not know, my son, with what little wisdom the world is go-
verned.”

Matters having come to an eruption, it was no longer to be ex-
pected they could be composed by the palliative offers sent at dif-
ferent times from this country to America. *When the earl of
Carlisle splicited to be at the head of the solenn commission that
sailed for the purpose we mention, he did not certainly show
modesty equal to thatof the son of chancellor Oxenstiern. It
has been said, in that stage of the contest, the Americans could
not think that the proposals thus sent to them were seriously
meant : however, this cannot have been the principal cause of the
miscarriage of the commission. The fact is, that after the Ameri-
cans had beeninduced to open their eyes on their political situation,
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The two houses, on their part,though very jea-
lous, each within tbeir own walls, of the freedom .
of speech, are, on the other haund, careful that thie
liberty shall never break out into unguarded ex-:
pressions with regard to the person of the king.
It is even a constant rule uniongst them never to.
mention him, when they mean to blame the admi-
nistration ; and those things which they may choose
to censure, even in the speeches made by the king
in person, and which are apparently his own acts,
are never considered but as the deeds of his minis-,
ters, or, in general, of those who bave advised him.-

The two houses are also equally attentive ta-
prevent every step that may be inconsistent with.
that respect which they owe to one another. The.
examples of their differences with each other. are.
very rare, and have been, for the most part, mere
misunderstandings. Nay, in order to prevent all,
subject of altercation, the custom is, that, when one
house refuses to assent to a bill presented by the
other, no formal declaration is made of such re-.
fusal ; and that house whose bill is rejected, learns,
its fate only from hearing no more of it, or.hy,
what the members may be told as private persons.,.,.

In each house, the members take care, even ip .
the heat of debate, never to go beyond certain.,
bounds in their manner of speaking of each other :*.

220 It were to be wished that such was still the case; but of
late years the interference of the speaker, and of the house gene-
rally, has been necessarily, and frequently, interposed to avert
the consequences of personal reflections and intemperate remarks,
into which members have been betrayed in the warmth of dis-
cussion : and such interference has not always proved eflfectual,
for several duels, because of expressions used within the walls of
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of entering into any farther particulars on the sub-
ject we are treating here ; but if we were to pursue
this inquiry, and investigate the influence which the
English government has on the manners and cus-
toms of the people, perhaps we should find that,
instead of inspiring them with any disposition to
disorder or anarchy, it produces in them a quite
contrary effect. As they see the highest powers in
the state constantly submit to the laws, and they
receive, themselves, such a certain protection from
those laws whenever they appeal to them, it is im-
possible but they must insensibly contract a deep-
rooted reverence for them, which can at no time
cease to have some influence on their actions. And,
in fact, we see that even the lower classes of the
people, in England, notwithstanding the apparent
excesses into which they are sometimes hurried,
possess a spirit of justice and order superior to
what is to be observed in the samne rank of men in
other couutries. The extraordinary indulgence
which is shown to accused persons of every degree,
is not attended with any of those pernicious conse-
quences which we might at first be apt to fear from
it. And it is, perhaps, to the nature of the English
constitution itself (however remote the cause may
seem) and to the spirit of justice which it conti-
nually and insensibly diffuses through all orders of
the people, that we are to ascribe the singular ad-
vantage possessed by the English nation, of employ-
ing an incomparably milder mode of administering
Justice in criminal matters than any other nation,™*

222 If our author’s tribute of adwmiration, so frequently repeated
in the course of the work, of the extreme mildness with whicli
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Another consequence which we might observe
here, as flowing also from the principles of the

intituled An act for the better apprehending, prosecuting and
punishing of felons that commit burglary, house-breaking or
robbery, in shops, warehouses, coachhouses or stables, or that steal
horses, as takes away the benefit of clergy from persons pri-
vately stealing in any shop, warehouse, coachhonse or stahle, any
goods, wares or merchandizes of the value of five shillings; and
for more effectually preventing the crime of stealing privately in
shops, warehouses, coachhouses or stables.”

1 & 2 Geo.IV. (a.D. 182].)

Cap. 18, intituled, “ An act to repeal an act, made in the par-
liament of Ireland in the twenty-eighth year of the reign of queen
Elizabeth, against witchcraft and sorcery.”

Cap. 24, intituled, “ An act to extend certain provisions of an
act of king William the Third, intituled An act for regulating
of trials in cases of treason and misprision of treason, to that
part of the United Kingdom called Ireland.”

Cap. 34, intituled, “ An act to repeal so much of two acts,
wade in the parliament of Ireland, in the ninth year of queen
Anne, and in the seventeenth year of king George the Second,

as inflicts capital punishment on persons guilty of stealing to t
amount of five shillings, out of or from shops, warehouses, and
other outbuildings and places, and to provide more suitable and
effectual punishment for such offences.”

Cap. 40, intituled, “ An act to repeal so much of an act, made
in the parliament of Ireland in the eleventh and twelfth years
of the reign of king George the Third, for preventing frauds
committed by bankrupts, as inflicts capital punishment on certain
offences therein specified ; and to provide more suitable and effectual
punishment for such offences.”

4 Geo.1V, (a.p. 1823.)

Cap. 46, intituled, * An act (or repealing the capital punishments
inflicted by several acts of the sixth, and twenty-seventh, years of
king George the Second, and of the third, fourth and twenty-second
years of king George the Third ; and for providing other punish-
meunts in lieu thereof, and in lieu of the punishment of frame break-
ing under an act of the twenty-eighth ycar of the same reign.”
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anthority. If we look at the conduct of public
officers, from the minister of state, or the judge,

offences connected therewith, and to malicious injuries to praperty,
and to remedies against the hundred.”

Cup. 28, intituled, ““ An act for further improving the adiinis-
tration of justice in criminal cases in England.”

Cap. 29, intitnled, ““ An act for consolidating and amending the
laws in England relative to larceny and other offences connected
therewith.”

Cuap. 30, intituled, *“ An act for consolidating and amending the
laws in England relative to malicious injuries to property.”

9 Geo. 1V. (a. p. 1828.)

Cap. 31, intituled, “ An act for consolidating and amending
the statutes in England relative to offences against the person.”

Cap. 63, intituled, “ An act to repeal several acts and parts of
acts in force in Ireland, relating to bail in cases of felony, and to
certain proceedings in criminal cases, and to the benefit of clergy,
and to larceny and other offences connected therewith, and to ma-
licious injuries to property.”

Cap. 64, intituled, *“ An act for improving the adininistration of
justice in criminal cases in Ireland.”

Cap. 55, intituled, ““ An act for consolidating and amending the
laws in Irelund relative to larceny, and other offences connected
therewith.”

Cap. 56, intituled, “ An act for consolidating and amending the
laws in Ireland relative to malicious injuries to property.”

Cap. 74, intituled, “ An act for improving the admiunistration of
criminal justice in the East Indies.”

. 10Gro. 1V. (a. p. 1829.)
Cap. 34, intituled, “ An act for consolidating and amending
the statutes in Ireland relating to offences against the person.”

10 Geo 1V, & 1 Wr IV, (a. p. 1830.)

Cap. €6, intituled, “ An act for reducing into one act all such
forgeries as shall henceforth be punished with death, and for
otherwise amending the laws relative to forgery.”

Cap. 73, intituled, “ Au act to repeal so much of an act of the
sixtieth year of his late majesty king George the Third, for the
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larly owing to the circumstance peculiar to it, of
baving lodged the active part of legislation in the
hands of the representatives of the mnation, and
commiitted the care of alleviating the grievances of
the people to persons who either feel them, or see
them nearly,” and whose surest path to advance-
ment and fame is to be active in finding remedies
for them.

I mean not, however, to affirm, that the English
government is free from abuses, or that all possible
good laws are enacted, but that there is & constant

tendency in it, both to correct the one, and improve
the other. And that all the laws which are in

23 A most striking and disinterested proof of this has lately been
afforded in the passing of the act 3 and 4 Will, 1V. cap. 104,
(a. p. 1833,) intituled, * An act to render freehold and copyhold
estates assets for the payment of simple and contract debts.”
Previous to the 29th August 1833, when this act came into opera-
tion, neither freehold nor copyhold lands were liable for the simple
contract debts of a person who died without specifically charging
his landed estates with their payment ; his personal property was in
this case alone responsible to his creditors, unless the deceased hap-
pened to have been a trader within the true meaning of the bank-
rupt laws, or unless the creditors had obtained some special security
for their debts, such as a bond or a judgment entered upon the re-
cords of the court. But under no circumstances could even a
specialty creditor make any claila upon the copyhold ¢states which
had not been specifically charged with their payment by the de-
eeased debtor—copyholds never having been considered assets like
freehold estates for the payment of specialty debts. By this act,
however, the freehold and copyhold estates are to be assets in all
cases for the payment both of the simple contract and specialty debts
of a deceased debtor. Specialty creditors are, however, as a matter
of justice, to have the preference, so that their claims are to be
settled before any sijgple contract creditor shall be entitled to the
liquidation of Lis demand,—EpiTOR.
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Nor'was it because he bhad not shought of i¢, bad
not reflected on it, that he wus of this opinion: he
had sought for such a government, had had:a
glimpse of it, and yet continued to prunounce it
impracticable.

Let us not, therefore, ascribe to the confined
views of mau, to his imperfect sagacity, the dis-
covery of this important secret. The world might
have grown old, generations might have succeeded
generations, still seeking it in vain. It has been
by a fortunate conjunction of circumstances,—I
shall add, by the assistance of a favourable situation,
that Liberty has at Jast been able to erect herself a
temple.*®

Invoked by every nation, but of too delluate 8
nature, as it should seem, -to subsist in societies
formed of such imperfect beings as mankind, she
showed, and merely showed . herself, to the inge-
nious nations of antiquity who inhabited the south
of Europe. They were constantly mistaken in the
forin of the worship they paid to her. As they

226 It is clear that our author believed in a God of creatnon and
of providence, from the following passages which will be fouind'i in’
pp- 190 and 265 of this work ; « If T may be permitted the ex-
pression, the legislative power can change the constitution, as God.
created the light :"—* then it is, thongh -only then, that we may
with safety say,—* the voice of the people is the voice of God.”™ It
is difficult, therefore, to account for his total omission of mention
of the supreme Disposer of events in this place, where an aserip.
tion of praise to Him, from whoin all blessings flow to nationsas
well as individuals, would have been so very appropriate ; instead of
this reference to ¢ a fortunate conjunction of circumstauces,” and
« the assistauce of a favourable situation,” together with the un-
meuning invocation of * the unknown goddess” of Liberty bv
which it is followed.—~Ep110R.
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philosopher, when he considers the constant fate of
civil societies amongst men, and observes the nu-
merous and powerful causes which seem, as it were,
unavoidably to conduct them all to a state of poli-
tical slavery, will take comfort in seeing that Li-
berty has at length disclosed her nature and ge-
nuine principles, and secured to herself an asylum
against despotism on the one hand, and popular
licentiousness on the other.™™

277 Having arrived at the end of his task,—he is sensible how
very imperfectly executed,—the editor feels abundantly repaid for
his labours and research, by the farther and more accurate insight
be has acquired into the extensive and important subject of this
admirable treatise ; for such he considers jt, notwithstanding, in two
or three instances, he has seen it right conscientiously to express
sentimentsat variance with some that it contains. Well indeed might
the author select the motto of his title-page.  Tellus ponderibus
librata suis"—a country poised by its own weights—could not,
with the same propriety, be applied to any other nation under
heaven, as to this united kingdom. How fully does this treatise
justify the observation of a learned French author, who indeed
generally both thought and wrote in the spirit of genuine freedom ;
(Montesq. Sp. L. xi. 5.) and who hath not scrupled to profess,
even in the very bosom of his native country, that « the English is
the only nation in the world where political or civil liberty is the
direct end of ils constitution.” The editor will close his notes by
expressing for the constitution of England the expiring wish of
the famous father Paul for his country, ““ Esto perpetua !”—Be
thou everlasting ! —EpITOR.
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INDEX TO THE WORK.

A.

AMERICAN Colonies, their claim of voting supplies to the crown,
burtful, if obtained, to the English constitution, 458, 461.
What onght to have been the general conduct of ministers in
regard to the colonies, 461, 462, 463.

Appeal, in case of murder, its effects, and to whom allowed, 78.

Army, vestrictions on the power of the king in regard to the keep-
ing of it, 78, 79. Is not, in England, the means of supporting
the authurity of the crown, 393. How little its assistance
was useful to James 1I., 412. See Military Power and
Crown.

Arrest, method of, in civil causes, by the English laws, 98, 99. .
By the Roman laws, 101, 102. The alterations in the English
law in that respect, 102, 103.

Assemblies, popular, the disadvantages they lie under in regard to
each coming to any deliberate well-weighed resolution, 214, 215.
The advantages a few distinguished citizens have over them,
219, 220. Thully’s passage concerning them, 229. See Com-
monwealths, People, Rome.

Athens, arbitrary proceedings of its magistrates, 237.

Aula Regis, what kind of Court, 12. The Court of Comnmon
Pleas dismembered from it, 96. The Court of King's Bench
may be considered as the remains of.it, 97.

Author, occasional personal rewmarks of his, 326, 377, 378, 393,
399, 400. His Memorials of Human Superstition quoted,
450. His conversation with Dr. Franklin, 460.

B.

Barons, originally in a great measure independent in France, 9,
11
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10. Not so in England, 11. Unite in a common cause with
the people, 17, 293, 402. : :
Beaxchamp, lord (now marquis of Hertford), procures the passing

of a bill for limiting personal arrests, 103.
Bills, how deliberated upon and framed, 59, 60, 196, 203, 230,
231. See Commons and Parliament.
Bill of Rights, an account of, 47. Utility of its provisions, 297.
Blackstone, judge, quoted, 61, 159, 314, 329. . -
Burnet, bishop, quoted, 318, 413.

C.

Cesar, public speech of his quoted, 332.

Censorial power, that established in Rome only a senatorial artifice,
252. See Press.

Censors, in Rome, might remove a man from one tribe into another,
and elect senators, 239.

Chancery, court of, its office in regard to the framing of writs, 113,
114. See Egquity, courts of. :

Charles 1., sketch of his reign, 39 —42. . Maintains his ground
eleven years against the violent political and religions spirit
of his times, 405. His attempt to seize the five members led to
the civil war, 407.

Charles I1., conduct of, 43.

Charta, Magna, substance of, 21, 22.

Cicero quoted, 109, 125, 226, 229, 238, 305.

Civil English laws, divided into unwrittten and written law, 93.
The sources of the unwritten law, 94. How far the civi{ law is
a part of the same, 95. What the written law is, 95. Pecu-
liarities of the English civil laws, 98. Refinements and sub-
tilties in them, 102, et seq. Compared with the old Roman
civil laws, 110. Vi

Civil power in England, how superior to the military, 407, 408,
411. . : :

Civil Roman laws, the constant dislike of the English lawyersfor
them, 90, 91. Formalities in the ancient Roman laws, 106,
107. The different collections of them, 131. .

Coke, sir Eidward, quoted, 154, 158, 197, 253. ;

Comines, Philip de, quoted, 32.

Commons, English, their origin, under Henry III. and Edward I.,
24, 25. How inconsiderable their weight at first, 26. This
soon increases, 27, 28. Farther advances, 33, 34. How the
house is constituted, 50. Vindicate the right of taxation against
the attempts of the crown, 36, 42. Aud of the lords, 74. See
Taxation. They cannot vote by proxy, 197. Enjoy a freedom
of debate superior to that ever possessed by any popular as-
sembly, 203. They are debarred from any share in the execu-
tive authority, 243. Are thence led to serve the people
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tiality of their proceedings, 325, et seq. See Laws and Jury.

Cromwell, his fruitless attempts to form a popular assembly obe-
dient to him, 382.

Crown, its power much superior in England after the Conquest to
what it was in France, 11. The barons compelled to unite with
the commonalty, to restrain its power, 17. Its present constitu-
tioual prerogative, 62. Restraints it lies under, 66, 68. Totlly
dependent on the people for its supplies, 66. Usefulness of its
power in preventing any citizen or popular leader from acquiring
a degree of power dangerous to public liberty, 179. Instances
of it, 186. Is not to make open proposals to parliament for
their assent or dissent, 205. May send messa to each
house, and to what eflect, 205. 6niws in itsell the whole
executive authority, 243. Thereby produces a union in a com-
mon cause among all orders of subjects, 246. Is like an ever-
subsisting Carthage, that maintains the virtue of the representa-
tives of the people, 248. Farther illustration of the same fact,
308, 318, 319. The power of Crowns has not produced these
effects in other countries, 336. Instances of this, 336, 337.
The stability of the executive power of the English crown, 338,
is a great peculiarity of it, 341. Ts not a subject to beexplained
here otherwise than by facts, 341. Its power alternately de-
fended by the two houses, 342. The secret forbearance of the
two houses from invading its prerogative, 345. Remarkable
instances of this, 348, 350, 351. Its secure power rendered
conspicuous in the facility with which it dismisses great men
from their employments, 353. Not so in other monarchies,
354. The facility with which it dismisses the parliament,
358. Never attacked except by persons who positively laid
claim to it, or at least upon national grounds, 365. Its
power more secure in itself, but not so indelibly annexed
to the person of an individual as in other countries, 370.
The secret causes of its peculiar stability form a subject more
properly belonging to philosophy than to politics, 370. Great
advantages result from this stability, 371. I. The numerous
restraints it is able to bear, and great freedom it can allow the
subject at its expense, 372. 1L. 'T'he liberty of speaking and
writing, 376, 378.  III. The unlimited freedown of debate in par-
liament, 381. IV. The union among all orders of subjects in
defence of public liberty, 388. V. The unlimited freedom al-
lowed to the people of meddling with government affairs, 389,
VI. The impartiality with which justice is administered, without
respect to persons, 390. VII. Needlessness of an armed force to
support its power, 393. VIII. Its strict respect even for the letter
of the law, 400. 1X. The lenity used in the administration of
criminal justice, may, perhaps, be ascribed in great part to the
general security which the stable power of the crown gives to the
whole machine of government, 401. The great power the crown
formerly derived from its dominions beyond sea, supplied after-
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- compact united kingdom, 20. This circumstance favours the esta-
blishment of public liberty, 20. A peculiarity of its government,

. viz. the advantageous maunuer to public liberty in which re-
volutions have constantly been concluded, , et seq. The
strictness with which laws favourable to the liberty of e&e sub-

© ject are executed, 308, et seq. See Commons. Remarkable
impartiality in the courts of law, 325, Instances quoted, 326,
328. Farther strictures on the same subject, 392. Singular
law-doctrine, concerning the authority of government, and the
liberty of the subject, 399, 400. The people’s situation different
from that of the people in Rome, 420. See People. The ba-
lance of the people in government is connected with the right of
property, 425. See Taration. Divisions among the Pe
never carried very far, 466. The lower class possemagez a

- considerable spirit of order and justice, 468.

Equity, courts of ; and inquiry into the meaning of the word, and
their real office, 120. A court of this kind existed in Rome,
122. See Pretor. Remedies afforded by the English courts

“ of equity, 126. How these courts were first instituted, 127.

" The opposition they met, 127, 128. Their method of proceed-
ing to enforce appearance, and submission to their decrees, 128.
Are kept within much more strict bounds than the preetor’s
equity court was at Rome, 129. Farther definition of their
office, 131, 132.

Euxecutive power, lodged in the king, is more easily repressed when
confined to a sole indivisible seat, 187, et seq.—is taken out of
the hands of the representatives of the people, 243. Great ad-
vantages thence arising, 244. See Crown.

F.

Fuaire sans dire, the motto quoted, 463.

Favourite of the people, how prevented in the English constitution
from acquiring a power dangerous to public liberty, 180, et eeq.
See Commonwealths. :

Felton, his ansyer to the bishop of London, 159. .

Feudal government introduced in France through a long series of
events and years, 8. Is introduced suddenfy and at once in
Fngland by the Couquest, 11.  Consequences of this difference,
13.

Fictions of law, 117.

France, the feudal government was established in it very slowly, 8.
The crown was at first elective, 9. The authority of the king
“originally very inconsiderable, 10, 13. The barons were in
great measure independent of the crown, 14. These circum-
stances were prejudicial to the liberty of the people, 14. The
kingdom was formed by an aggregation of different sovereign-
ties, 14. The remarkable treaty by which the war for the
public good was terminated, 23. General estates, how consti-
tuted, 27. The third estate, or comnons, never possessed any
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no bar to the prosecution of an im;)eu:bmem, 83. Can it
prevent the execution of the judgment ? 83. Instances of minis-
ters and judges impeached by the commons, 82, 83, 316—317.

Imprisonment, the methods formerly used for liberating imprisoned
persons, 165. They were insufficient n'ininst the power of the
court, 166, 167. A new force given to them by the petition of
right, 167. Habeas Corpus act, 167.

John, king, grants the great charter, 20.

Johnson, Dr. Samuel, his ec:rinion concerning the office of the
courts of equity, examined, 121.

Judges, independence of, 69. Their office, in criminal causes, is
only todirect the jury, and afterwards to pronounce the law, 154.
Caunot alter the mode of punishment, 159. Instances of judges
impeached, 315—317. Sce Courts.

Judicial power, in regard to criminal matters, the necessary cau-
tions in establishing such power, 135, et seq. Should not be
trusted, especially in a free state, to any too powerful persons or
bodies, 141. Aﬁlusions to the French courts of law, 143. See
Trial. May be said in England to be in the hands of nobody,
161. Lodged in the people, 381.

Junius's Letters quoted, 154, 314.

Jury, how they are to shape their verdict, 153. Moust decide both
upon the fact and the criminality of it, 164. 'What rules must
be followed in their opinion, 155, lég. irl adge Hale's remark-
able passage in that respect, 156. Usually pay a great
to thg jlfgge’s direction,pl(i2. The effect of their recs(r)r:lme':ﬂ;
to mercy, 162. See Trial and Judicial Power.

Justice, impartiality of its administration in England, 326, 390.
See Law and Judicial Power.

K.

King, his prerointive by the constitution, 57, 62—64. The re-
strictions set by law upon the exercise of the same, 66, 68, 73.
He is not to interfere, nor his privy-council, in the decision of
causes cither civil or criminal, 77. It is disputed whether he
can remit the prosecution of a sentence awarded in consequence
of an impeachment, 83. Not to be named in debates, 232. The

* last instance of one using his negative voice, 351. See Crown.

L.

Laws. See Legislation. Laws of England, 93. Difficulty in
procuring just ongs, 213. All who can influence the execution
of them, are to be strictly watched, 240. A very necessary
caution in framing them, 243.

Law, criminal, how strictly the letter of it is adhered to in England,
without any extension, 157, 400. Great mildness of it, 164.
See Punishment.
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antherity is supported by jt, 396. Cannot in such case be
subjected to the civil power, 408. Not necessary to support
. the power of the crown in England, 407. The surprising sub-
j:cuon of it to the civil power in England, 407, 408. See
"rown.

Minister, equally interested with other subjects in maintaining the
laws concerning ‘Emnal security, 246. A discarded one in
other countries, the cause of some anxiety or jealousy to the go-
vernment, 356. Not so in England, 356.

Monarchies, revolutions generally concluded in them by provisions
for the advantage of great men and leaders, not of the peuple,
the same as in commonwealths, 292, 346. The executive

wer of the crown in all aucient or modern monarchies, want-
ing that peculiar stability of the English crown, 336. Not
secured otherwise than by standing armies, 337. 'The monarchs
are afraid of powerful subjects, 3556. Cannot do without some
arbitrary meaus of asserting their authority, 372. Very jealous

. of the liberty of the press, and, perhaps, are really obliged to be
80,376. Extremely averse, out of fear for their own security,
.to calling popular assemblies, 382. Respect of persons in the
administration of justice cannot be prevented in.them,-392.
Auxious precautionstaken inthem in regard to the military power,

. 395. Their law-doctrine coucerning the executive autharity of the
governmeni, 399. The military superior to the civil power, 407.

Money-bills. See Taxation.

Montesquieu, quoted, 251, 416.

More’s l{Jtopia quoted, 252.

0.

Obedience, passive, an absurd doctrine, 48.

Ostracism, an arbitrary unjust expedient, but, perhaps, necessary
in the republic of Athens, 372.

Ozenstiern, chancellor, his words to his son, 462.

P.

Parliament, English, the constitution of, 49—61I. How to be
convoked, 54, 75. Proceedings in Parliament not' to be ques-
tioned in any other place or court, 85. The secret bent of that

- assembly to forbear invading the prerogative of the crown, 350.
Cautious condnct of the three branches towards each other,
463, 464. See Commons and Crown.

Parliaments, French, great weight of, 143.  Difficult to be ma-
naged by the crown, 143. How Louis XV. dismissed that of
Paris, 367. Precautions taken by the next king in restoring it,
384. See France.

Parliamentary History of Fngland, a superficial observation of its
authors, 204,

Pardon, the prerogative of, lodged in the king, 62. Cannot be
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Punishments, the judge cannot alter thé mode of, 160. Nor the
sheriff, 160. Do not extend beyond the simple deprivation of
life, 163. 'Their mildness in England, 329. Not so among the
Greeks and Romans, 330. Attention of the English legislature
in that respect, 334.

R.

Represenlalives, qualifications for being one, 52. Advantages that
accrue to the people from acting througa representatives, 220, et
seq. More hurtful than beneficial when their interest is not in
reglity united with that of the people, 222. The le should
entirely delegate the legislative authority to them, . The
sedate manner in which in England they debate and vote, 230.
Do not allow the speaker to have a vote, or the king’s name to be
introduced in debates, 232. Are debarred from all executive
authority, 243. Capital advantages thence arising, 245, et seq.
See Commons and People.

Resistance, right of, adnitted by the English laws, 269. Opinion
of judge Blackstone quoted, 274. nized even by the
courts of law, 277. Is in a great ineasure a useless right, unless
comnbiued with the liberty of the press, 278. What circum-
stauces are required for its being usefully exerted, 280.

Revenue, of the king, very trifling, without grants from the parlia-
ment, 66. :

Revolutions have always been concluded in England in a manner
advautageous to public liberty, 292, 293. A series of instances,
294, &c. Notso in the Roman commonwealth, 283. A series
of instances during the whole time of its duration, 283—292.
The same disadvantage occurred in the Greek republics, 292.
And in the limited monarchies of Europe, such as Scotland,
Sweden, &c., 292.

Revolution of the year 1689, how accomplished and improved, 48,
296.

Re-unions of particular provinces to the crown, in France, 14.

Right, petition of, 41, 296.

Rome, wrong notions of liberty the patricians and senate gave to the
people, 208.  The influence of senators and great men over the

eople, and their artifices, 225. The people, and even the tri-

unes, greatly over-awed by a dictator, 226. The people be-
trayed by those in whom they trusted, 235. The tribunes not
earnest in the defence of public liberty, 235. The senate, con-
suls, and dictators, possessed of an arbitrary power over the lives
of the citizens, 236. The censorial power only a piece of sena-
torial craft, 251. Revolutions constantly concluded in a manner
disadvantageous to public liberty, 283. The laws concerning the
liberty of the citizens were not strictly executed, 298. Remark-
able instance of insolence and cruelty of a magistrate, 299. The
rapacity of the men in power in regard to the allies and subjects
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assemblies as in France, 36, 37. Is rendered thereby a much

more efficacious check upon the crown, 37. All taxes or money-

bills must originate in the house of commons, as well as the alte-

vations in such bills, 9. The great constitutional efficiency of
that right, 66, 70 The existence of the commons depends upon

the same, 73. The advantages of this right of the commons,

when combined with the right of propounding law-remedies, 201

—205. How firmly it secures a lr:, other rights of the people,

and the whule constitution, against the attempts of the crown,

425. Is the constitutionul balance of the people agninst the

crown, 450. At the same time the only forcible one, 451, 453,

460. Rendered ineffectual when lodged in several distinct pro-

vincial assemblies, 36, 453, 464. How it might become so di- -
vided in England, 457.

Temple, Sir William, quoted, 6.

Torture, attempted to be introduced in the reign of Henry VI,
158. Declared illegal by the judges, 159. :

Treason, high, statutes concerning it, repealed, 37, 72. How trials
in cases of treason are to be conducted, 153.

Trial by jury revived in the reign of Henry II., 19. How to be
conducted, 155, et seq. Great advantages of this institution,
159—164. How strictly preserved in England, 308. Not so
in Normaundy, Sweden, ang Scotland, 309.

Trials, the manner in which prisoners are tried in foreign coun-
tries, 144, 145. o

Tribunes, Roman, betrayed the cause of the people, 235. Their
interested public conduct, 289, See Rome. =~ c

Tucker, dean, 466.

Tudors, the great power of the princes of that house, 35, 71, 404.

V.
Verdict, how 1o be expressed, 164. A special one, what, 164».. }
W. . ' L "
Walstein, Quke of, caused to be slain by the emperor Ferdihand 1,
355 : C

William the conqueror set aside the Saxon, and substituted the
feudal government, 7, 11, 12. Possessed an incommonly great
authority, 12.

Writers, political, their ill-judged expressions and motions, 209.
Their unwise admiration of the censorial power in Rome, 252.
Have not penetrated into the real foundation of the science of
politics, 417.  Have treated it as an occult kind of science, as
natural philosophy was considered in the time of Aristotle, 438.
Anecdote of one, 401.

Writs, theirimportance in the English courts of law, 111. Com-
pared to the Roman actiones legis, 111. The difficulty in crea-
ting new writs, 115. ° .
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A.

Account of Viriatus, 263. Spartacus, 263. Piso, 305. Verres,
805. Draco; his laws; his death, 331. Popilius; his wand,
858. Fabricius, 418. Cincinnatus, 418. Vatinius, 467,

of the Aureus, 111. Lit de Justice, 357. Ostracism,

872. The Letter de Cachet, 374. Tarpeian rock, 436.

of the Ephori, 224, 287. Lex Porcia de tergo civium,

236. Patres conscripti, 284. Nexi, 285. Comitia tributa,
284, Comitia auriata, 289. Comitia centuriata, 289. Lex
Sempronia, 301. Lex Calpurnia de repetundis, 303. Cen-
turia, 422,

Acts of Parliament of 1832, amending the.representation of the
people in England and Wales, 50.

, amending the representation of the

people of Scotland, 51.

) , amending the represaltatmn of the
people of Ireland, 51.

of 1800, being Act of Union wu:h Irelmd,

51.

of 1706, being Act of Union with Scotllnd
57.

of 1696, enacting that persons cotmcted
of bribery or treating shall not sit in parliament, 56. :

of 1880, increasing the number of the
judges from twelve to fifteen, 69.
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Aots oanhmentofaGeo.a.c.m,mderMhng ay
assemble parliament on fourteen days’ noﬁeemcued'nbel-
lion or danger of invasion, 76.

of 1819, abolishing appeals of murder, wager
of battle &c., 78. 8 SR ’

of 1798, making land tax perpetual, 79.

of 1825, by which malt tax imposed, 79.

of 1770, 1774, and 1898, defining mode of
striking committees to try election petitions, 86.

of 1725, 1782, 1748, prohibiting arrests
under 24, 108, 119.

of 1779 and 1808, prohibiting arrests under

10Z, 103.

of 1811 and 1817, prohibiting arrests under
15L, with exceptions, 104.

of 1827, prohibiting arrests under 204, autl-
out any exception, 104.

of 1833, creating sheriffs of counties’ courts ;
and relative to pleadings and other proceedings in courts of
law, 108, 107.

of 1818, creating vice-chanceller, 133.
of 1825, greatly extending qualification of

jurors, 149.
of 1792, called “ Fox's Act,” regarding
libels, 155. .
of 1814, altering punishment of high trea-
son, 163, 333.

of 1822, improving trial by jury in criminal
cases in Scotland, 809.

of 1815, 1819, 1825, and 1830, introducing

and perfecting trial by jury in civil causes in Scodand,310 81l
of 10 Geo. I1I. c. 50, protecting members of

parliament from arrest, 320.
of 1708, protecting ambassadors, &c. from

arrest, 329. .
of 1707, 1715, and 1742, disqualifying cer-

tain placemen from sitting in House of Commons, 344.
of 1782, disqualifying all public contractors
from so sitting, 344.
of 1694, called “ The Triennial Aet,” 350,
of 1715, called ¢« The Septennial Act,” 350.
of 1833, called « The Irish Church Tempo-
ralities Act,” 363—365.

of 1838, called «“The Slavery Abolition Act.
865—368. .

of 1806, abolishing the olave trade, 868.
of 1795, called « Pitt's Acts,” restraining
publications and public meetings, 378.
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Blackstone, Judge, on the omnipotence of ﬁarliament, 117. On
what would be the effect of liberty of the press in a despotic
government, 261. Quotation from, respecting right of resist-
ance, 276.

Boroughs, number of, disfranchised, and enfranchised, by Eng-
lish reform act, 50.

‘Bribery, act of 1696, enacting that persons convicted of, shall
not sit in parliament, 56.

C.

Calvin, John, quotation from, against right of resistance, £75.
Centuria, account of the, 422.
“CYeero, quotations from, translated by editor, 199, 226, 229,
238, 302, 475.

, , quotation from, translated by Guthrie, 229.
- Cincinnatus, account of, 418.

Citizens and burgesses, when first summoned to parliament, 25.
C’oke Sir Edward, still the oracle of the common law, 94.
—, on the omnipotence of parliament, 117.

o , quotations from, translated by editor, 117, 154.

" Comitia tributa, account of the, 289,

auriata, account of the, 289.

centuriata, account of the, 289.

Committees to try election petitions, acts of 1770, 1774, and
1828, defining mode of smkmg them, 86.

» grand, of religion, justice, trade, and grievances, ses-

sional orders for their appointment, negatived in 1833, 312.

Contractors, (public) act of 1782, disqualifying thcm from
sitting in House of Commons, 344.

Convocation of the clergy, now meets only pro formd ; deeply
to be regretted, and why, 77.

Copyholds and freeholds, act of 1833, rendering them' assets For

. payment of simple and contract debts, 474.

Corsica, taken by England in 1794 ; evacuated, and agmn pos-
sessed by France, in 1796, 457.

County members, additional, under English reform act, 50.

Courts of Requests, or Conscience, described, 103.

of sheriffs of counties, act of 1833, creating them, 108,

s

107.

Criminal code, table of 37 acts, of last and present reign,
ameliorating, 469—473.

Custom of the Romans, explained from Pliny, 101.

D.

Dies fasti et nefasti, explanations of, 109.
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H.

Hale, Judge, saying of, translated by editor, 24. :

High Treason, act of 1814, altering punishment of, 163, 338.

Horsley, Bishop, referred to as authority against right of re-

- sistance, 275.

House of Lords’ claim, to alter money-bills, far from useless,
74.

I

Impeachment, power of, when first exercised by House of Com-
mons, 33.

~—————, king's power to pardon one condemned by, 83.

, not abated by dissolution of parliament, 83.

Inaccuracy, glaring, of some of the notes of a former editor, an
instance of, 76.

Ireland, Act of Union with, in 1800, referred to, 51.

, represented by four Lords Spiritual, and twenty-eight
Lords Temporal, of Ireland, in House of Peers, 57, 74, 197.

———, archbishops and bishops of, appointed by the king,
since the Union, 63. :

, before Union, 204, 459. »

Irish Reform Act, of 1832; five additional representatives, 51.
Qualification of county voters, 53. Qualification of city and
borough voters, 55. Reduction of expense, by requirement
of residence of town voters within seven miles; and limitation
of polls to two days, and division of polling places, in all
cases, 56.

Church Temporalities Act, of 1833, full particulars of,

- 863—365. . .

"—— Coercion Act, of 1888, full particulars of, 379, 389.

J.

Judges, act of 1880, increasing their number from twelve to
fifteen, 69, 97, 169, 196.

——, form of their appointment in former times, 69, 167.
Present form, 69.

! , Puisne, of Common Pleas, act of 1830, increasing
them to four, 96. The like of King’s Bench, 97.

Jurors, act of 1825, greatly extending qualification of, 149, 165,

Jury, to try an alien, 151.

“Jurymen, right of challenging them, in much more frequent use
of late, 88. Exceptions to, 150, 151. Meaning of tales, 151.
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Members of parliament, names of those expelled since com-
mencement of present century, 323.

Metropolitan members, addmonal, under Engllsh reform act, 50.

Michaelis, % uotation from, against right of resistance, 276.

Millar, professor, his remark, that « law is constantly gaxmng
.ground upon equity,” considered, 134.

Money-bdh, House of Lords’ claim to alter them, far from use-
less, 74.

N.

Navy, number of, including marines, in 1833, 78.

Nexi, account of the, 285.

‘Note on chapter 9, book I, 98.

» book II, 241.

_ 17, 415.

—— by editor, on concluding his task, 478.

"Number of House of Commons unaltered by reform acts; thir-
teen fewer members for Enfland and Wales; eight more for
Scotland ; five more for Ireland, 51.

0.

Ob:ervatron, dying, of William Wilberforce, relative to « The
" Stavery Abolition act,” 368.
Ommpomwe of parliament, strikingly laid down by Coke and
Blackswneé‘:l’l. “ b
nion of editor of author's sentiments on itrary er
-O’:nd llbert 252, pow
e French, of our law of libel, 254.
'Odracim, account of, 372.

P.

Parliament, act referred to under which it may be assembled on
fourteen days’ notice, in case of rebellion or danger of inva-
sion, 76.

———————, omnipotence of, strikingly laid down by Coke and

- Blackstone, 117.

-—,dlssolutlon of, circumstances connected wnth the

. most memorable instance of, fully detailed, 359—363.

Parlwmma, triennial, and even annual, early insisted upon, 75.

—— act of 1694, enacting them, 350.

i » septennial, act of 1715, enacting them, 350.

Pawal, quotauon from, against right of resistance, 274.

Patres conscripti, account of the, 284.
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Resistance, right of, very fully considered, 271—277. Autho-

rities against it, cited—Locke, 272; Archbishop Leighton,
278 ; Bishop Beveridge, 273; Bishop Jeremy Taylor, 274 ;
Dr. Whitby, 274; Pascal, 274; Beausobre Lenfant,
274 ; Quesnel, 275; John Calvin, 275. Authorities referred
to—10th Homily; Bishop Horsley; Robinson; Calvin; Scott,
275. Other authorities quoted—Judge Blackstone, 276 ;
Locke, 276 ; Michaelis, 276.

Revolution in England, of 1689, editor's opinion of, 46.

in France, of 1789, apparently anticipated by au-

thor, 2.

————— in Sweden, of 1772, referred to, 338.

Rilg;lot, of challenging jurymen, in much more frequent use of

te, 88. .

of resistance ; see Resistance.

Robinson, referred to, as authority against right of resistance,
275.

Rochford, Earl of, understood to be alluded to. .Author's Ad-
vertisement.

Royal assent, to Bills, now frequently given by commission, 60.

———, form of, to public bill, private bill, bill granting
subsidies, 60.

, form of refusal of, 60, 463.
, not refused to any bill since author wrote, 349.

Ruffhead’s collection of statutes, translations from, 12, 22,

28, 96.

p 26 27 , interesting extracts from
preface to, 26, 27.

S.

Sallust, quotation from, translated by Murphy, 332.
Scotland, Act of Union with, in 1706, referred to, 57.

-—— ———, represented by sixteen peers of Scotland in House

of Lords, 57, 74, 197.

, trial by jury in criminal cases in, act of 1822, im-
proving it, 309.
in civil causes in, act of 1815, first in-

troducing it; acts of 1819 and 1825, improving it; act of
1830, perfecting it, 310, 311.

Scotch reform act of 1832; fifty-three representatives for Scot-
land, 51. Qualification of county voters, 53. Qualification
of city and borough voters, 55. Reduction of expense, by
requirement of residence of town voters within seven miles ;
a.nz limitation of polls to two days, and division of polling
places, in all cases, 56.

Scott, referred to as authority against right of resistance, 275.

Selden’s remark on courts of equity, 121.
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iud parliaments, act of 1715, enacting them, 350.

Shkeriffs of counties’ courts, act of 1833, creating them, 103,
107.

« Six acts the,” of 1819, restraining publications, public meet-
ings, &c., referred to, 878, 389.

Slavery abolition act of 1833, full particulars of, 365—368.

Slave-t-ade, act of 1806, abolishing it as far as this country
was concerned, referred to, 368.

Spartacus, account of, 263.

Speaker of House of Commons, has casting vote, if numbers
equal; and may speak and vote when house in committee,
232,

Special verdict, entry of, 154.

Speech of the Right Hon. Mr. Secretary Littleton, against ap-
pointment of grand committees of religion, justice, trade, and
grievances, 13th Feb. 1833, 313.

Speeches of members, not allowed to be taken down and pub-
lished, but practice connived at, 257. Publishers punishable
for false reports of speeches, 257.

from the throne, of King William 1V., relative to re-
form, on the 22nd April, 21st June, 20th October, and 6th
December, 1831, and 16th August, 1832, 360—363.

Spelman, quotation from, translated by editor, 6

Stanley, the right hon. K. G. 8., proposed to parliament the Sla-
very Abolition Bill, and the Irish Coercion and Irish Church
Temporalities’ Bills, in the same session, 368.

Strangers excluded from House of Commons the moment their
presence is noticed, 257.

Summons to parliament, (first,) of knights of shires, 25.

of citizens and burgesses, 25.

, ancient form of, to Lords, 26.

, to Commons, 26.

Supplies, power of House of Commons to grant or withhold
them, considered, 172.

Sweden, revolution in, of 1772, referred to, 338.

T.

Table of thirty-seven acts of last and present reign, ameliorating
criminal code, 469—473.

Tacitus, quotation from, translated by editor, 35.

by Murphy, 475.

Tales (to complete number of jury), meaning of, 151.

Tuarpeian rock, account of the, 436. :

T'aylor, Bishop Jeremy, quotation from, against right of resist-
ance, 274,

L L
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Translations by editor, of quotations from Cicero, 199, 226,
229, 238, 302, 475. -

from Coke, 117, 150,

151, 154. 1

- from Du Cange, 9.

from judge Hale, 24. ::

from Livy, 92, 240, 296.

from Plautus, 111, 112.

from Spelman, 6.

from Tacitus, 35.

-_————— ., Miscellaneous, 26, 60, 69, 71, 91, 92,
94, 95, 99, 101, 108, 118, 114, 118, 123, 124, 125, 166, 170,
183, 199, 208, 216, 218, 227, 272, 281, 282, 289, 330, 377,
393, 399, 427, 463. .

by Guthrie, of quotation from Cicero, 229.
Baker, of quotations from Livy, 287, 301.

————— —— Murphy, of quotation from Sallust, 332.

Tacitus, 475.

——————— from Ruffhead, of quotations from Magna
Charta, 12, 22, 28, 96.

T'reason, high, act of 1814, altering punishment of, 163, 333.

T'reating, act of 1696, enacting that persons convicted of, shall
not sit in parliament, 56.

Trial by Jury, institution of, considered, 164. Act of 1825,
greatly improving it, particulars of, 149.

——, in criminal cases in Scotland, act of 1822, im-
proving it, 309.

——— in civil causes in Scotland, act of 1815, first in-
troducing it; acts of 1819 and 1825, improving it; act of
1830, perfecting it, 310, 311.

Triennial parliaments, act of 1694, enacting them, 350.

Triumrvirate, second, of Rome, alluded to, 420.

U.

Union with Ireland, act of, in 1800, referred to, 51.
with Scotland, act of, in 1706, referred to, 57.

V.

Vatinius, account of, 467.

Venice, now united to Austria, 199.

Verres, account of, 305.

Vice- Chancellor, act of 1813, crcating office of, 133,
Viriatus, account of, 263.
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W.

Wilberforce, William, reference to his exertions for the aboli-
tion of slavery ; death ; and dying observation, 368.

Wilkes, John, probably alluded to by author, 139.

Whithy, Dr., quotation from, against right of resistance, 274.

Work, whether first published in France or Holland, Author’s
advertisement. Edition of, which received author’s last cor-

rections, published in 1784, 857. First edition, published
in 1775, 460.

Writs, meanings of titles of, 114, 118, 151, 166, 170.

THE END.

LONDON:
IROISON AND PALMER, PRINTERS, SAVOY-SIRFEI, SIRAND,



L T A







