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UNAUTHORIZED LONG DISTANCE SWITCHING
‘‘SLAMMING’’

WEDNESDAY, FEBRUARY 18, 1998

U.S. SENATE,
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS,

OF THE COMMITTEE ON GOVERNMENTAL AFFAIRS,
Washington, DC.

The Subcommittee met, pursuant to notice, at 9:37 a.m., at Port-
land City Hall, 389 Congress Street, Council Chambers, Portland,
Maine, the Hon. Susan M. Collins, Chairman of the Subcommittee,
presiding.

Present: Senators Collins and Durbin.

OPENING STATEMENT OF SENATOR COLLINS
Senator COLLINS. Good morning. The Permanent Subcommittee

on Investigations will now come to order.
Let me begin today by taking the opportunity to welcome Senator

Richard Durbin of Illinois, a Member of the Subcommittee who has
been a real leader in the fight against fraud. Senator Durbin is,
however, perhaps best known for his successful effort to ban smok-
ing on airplanes, something that I thank him for every weekend
when I fly home to Maine. I was pleased to join Senator Durbin
in another effort last year when we teamed up to repeal an out-
rageous $50 billion tax break for the tobacco industry. Senator
Durbin has introduced legislation pertaining to the issue before us
today, and it is indeed a great pleasure to welcome him here to
Maine. I do wish we had had a little bit better weather for him,
he had a very difficult time getting here last night, but he per-
severed and we’re very pleased to have him here.

The focus of our hearing this morning is the exploding problem
of ‘‘slamming,’’ the unauthorized switching of a consumer’s long dis-
tance service. Slamming victimizes the local telephone company,
which must handle thousands of calls from customers angry about
a problem the local telephone company did not create. It victimizes
the consumer’s chosen long distance company, which unfairly loses
a valued customer, and, most of all, it victimizes the consumer,
who must spend time and energy to remedy the problem. Even
worse, some consumers do not even realize that they have been
slammed, which may cause them to pay higher charges or to lose
out on valuable premiums, such as frequent flyer miles, offered by
the long distance carrier of their choice.

Now, how does slamming happen? Deceptive telemarketers may
use fraudulent techniques to trick an unsuspecting consumer into
switching long distance carriers. Other times a carrier may send a
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so-called welcome package that actually requires the consumer to
return a postcard rejecting the change in long distance service
which otherwise goes into effect. Some particularly unscrupulous
long distance providers will simply change a customer’s carrier
without any contact with the customer at all.

To be fair, there are some cases of slamming that may be caused
by electronic error or perhaps by customer confusion during a tele-
marketing call. However, there is absolutely no excuse for inten-
tional slamming and the huge number of slamming incidents that
are occurring each year. Consumers all over the country, including
here in Maine, are increasingly the target of unscrupulous tele-
phone service providers who use deceptive marketing techniques or
outright fraud to change long distance carrier selections without
the consumer’s consent.

I was first alerted to the problem of slamming last fall. My State
offices began to receive numerous complaints from small businesses
and from consumers who called to express their outrage at having
been slammed. In further examining this problem, I learned from
Bell Atlantic, our local telephone company, that more than 1,500
Maine consumers had complained that they were slammed last
year. Slamming cases in Maine range from an elderly woman in
Houlton, to a beauty shop in Bath, to a family in Blue Hill whose
teenager was deceived into authorizing a change in service.

Nationwide, the number of slamming incidences has increased
significantly. The Federal Communications Commission, the gov-
ernment agency that is responsible for regulating the telecommuni-
cations industry, received a record number of slamming complaints
from consumers in 1997, over 20,000. In fact, slamming is the No.
1 consumer complaint to the FCC.

Since many consumers, indeed most consumers, do not report
slamming to the FCC, this number, 20,000, actually greatly under-
states the real problem. The National Association of State Utility
Consumer Advocates estimates that as many as one million con-
sumers each year are fraudulently transferred to a long distance
carrier which they have not chosen.

Victims of slamming are frustrated. They do not believe that
they should spend their time and energy resolving problems that
are not of their making. People rely on their home and their busi-
ness long distance telephone service, and they should be able to
choose their long distance carrier without fear that their decision
will be changed without their consent. Deliberate slamming is like
stealing and it should not be tolerated.

Moreover, as the statistics demonstrate, this problem is not get-
ting better; it is getting worse. In Maine, Bell Atlantic reported a
100 percent increase in slamming complaints from 1996 to 1997.
This disturbing trend raises two important questions about the
Federal Government’s response to this problem. First, are the en-
forcement efforts by the FCC effective and aggressive enough to
control deliberate slamming? Second, do current penalties provide
an adequate deterrent, or are fines that are imposed simply viewed
as a cost of doing business by unscrupulous providers? Our goal in
this hearing is to find effective regulatory and legislative solutions
to halt the escalating problem of slamming.
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We will hear from three panels of witnesses this morning. Our
first panel will consist of three victims of slamming, two residential
telephone customers and one small business owner. These victims
will testify about their personal experience with being slammed.

Our next panel will be the Director of the National Fraud Infor-
mation Center of the National Consumers League and the Director
of Governmental Affairs at Bell Atlantic. The witnesses will pro-
vide information about the prevalence of slamming, describe their
roles in assisting consumers, and advise consumers on how they
can better protect themselves from being slammed.

Our final witness this morning will be the Hon. Susan Ness,
Commissioner of the FCC. She will describe what the FCC is doing
to control slamming, and discuss and provide advice to us on what
additional regulatory and legislative changes could and should be
made to reduce the number of slamming incidences.

It is now my pleasure to recognize the distinguished Member
from Illinois, Senator Richard Durbin, for any statement that he
may wish to make, and again, Senator, welcome.

OPENING STATEMENT OF SENATOR DURBIN

Senator DURBIN. Thank you very much, Madam Chairman, Sen-
ator Collins, I’m glad to be here in Maine. This is almost a matter
of retracing political groups. The first man that I ever worked for
in politics was a Senator from Illinois named Paul Douglas, who
was born in Maine and a graduate of Bowdoin College, so I’m com-
ing at least back to the origins of my political career, and it’s a
pleasure to be with you. And I didn’t expect to find this weather
in Maine; I expect to find it in Chicago, but we’ve been blessed for
the last few months with very mild weather.

I’m glad we’re having this hearing on the important topic of tele-
phone slamming. This matter came to my attention and I believe
it came to your attention because of constituent mail, people who
came to our office, wrote a letter or dropped by and said we’ve got
a problem here. In fact, I recall one particular business woman in
the Chicago area who was stunned to find that her long distance
carrier had been changed, that her bill had gone up dramatically,
and she had virtually no recourse as a result of it. She inspired me
to look into it a little more, and as I did I found it to be a problem
that is virtually universal.

Yesterday I was at the New York University Law School at a
seminar on another topic, and the leading law professor there, con-
stitutional law professor Bert Newborn, asked me why I was going
to Maine, and I said it was on the issue of telephone slamming and
Senator Collins was having a hearing. He said, ‘‘I have been victim-
ized three times in the last year; they have changed my long dis-
tance carrier.’’ It seems like every time you bring up this issue you
find people who have been victims of this. So I am glad you are
having this hearing. It is timely; it is important that the Senate
and House respond this year with legislation that at least tries to
address this problem.

As you mentioned, it is the No. 1 source of consumer complaints
at the FCC, and in my home State of Illinois it is the No. 1 con-
sumer fraud complaint to the State Attorney General. The Los An-
geles Times says that what we’ve seen of slamming is only the tip
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of the iceberg. Maybe that’s apropos in this era of the Titanic
movie, but they estimate that more than a million American tele-
phone consumers have been slammed in the last 2 years. Some say
that estimate is far too conservative, and one of our witnesses,
Susan Grant, Vice President of the National Consumers League,
will tell about a survey that was taken that suggests the problem
is even more widespread.

Slamming was most egregious in the Chicago area, according to
some survey where 36 percent of adults said that they or someone
they knew had been slammed. Moreover, slammers appear to be
targeting people of color, 39 percent African-Americans, 42 percent
Latinos, as compared to 28 percent of the white population. I think
we will also find that many seniors have been victimized by these
scams as well. It is a serious problem that goes beyond inconven-
ience. It can be expensive, and in one case I know of a business
in the Chicago area that virtually went without long distance serv-
ice for a period of time because of slamming.

As I got into this and started thinking about ways to address it,
I stumbled on another problem, which I think we should consider
as we get into this. It is euphemistically known as cramming. You
know how you used to receive your telephone bill and it would be
one little sheet with three little lines and it was from the same
company that your mom and dad and grandparents used, and now
you receive a bill that is five or ten pages long maybe from more
than one company and page after page of computer printouts? Well,
you ought to read carefully because people who have been crammed
find that they have charges on there that they never asked for and
didn’t believe that they were paying for. And a few dollars a month
times all the people in Portland and all the people in Maine and
all the people in Illinois turns out to be an enormous profit for
these companies providing, ‘‘services you didn’t ask for, cramming
them into the bill.’’ Well, we have to address all of these.

The Telecommunications Act wanted to bring competition to this
field so that we’d have more choices as consumers, but certainly we
have to be mindful as consumers that there are people in the mar-
ketplace trying to take advantage of us.

I put a bill in which I think might be a step in the right direction
on this issue of slamming. First, it gives those who have been vic-
timized the opportunity to sue the slammer in State or Federal
court. Right now you are limited to Federal court. Now, how many
of us are going to go file a lawsuit in Federal court because of 1
or 2 months of high telephone bills? It is not likely. You are not
going to hire an attorney and you are not going to file a complaint,
but if you have a recourse in State court and if you realize that
there is a minimum statutory damage of $2,000 that you can re-
cover, it may be worth it. If you go to small claims court and say,
‘‘I want to recover what I lost and the $2,000,’’—$6,000, inciden-
tally, under my bill if it was done willfully and knowingly.

Some States, and I am not sure of the situation in Maine, some
States allow the State attorney general to bring suits against
slammers on behalf of all the citizens of the State, these are class
action suits. We do it in Illinois. It is effective. And I am glad that
our attorney general does it. But some State supreme courts have
decided that that is an authority which a State does not have. We
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ought to clarify that once and for all, and this legislation would say
every State attorney general can bring a class action suit against
the slamming telephone company on behalf of the consumers who
were victimized.

And, finally, we know there are repeat offenders out there. This
just is not a nuisance; this is a source of great profit for these
slammers. They end up switching hundreds if not thousands of peo-
ple and make a lot of money in the process. If they continue to do
that willfully, knowingly, and repeatedly, I think they should be
subject to criminal penalty as well. This is as serious as any theft
that we talk about.

Finally, let me conclude by thanking you for having this hearing.
I am looking forward to your witnesses, having explored this issue
in Illinois and in Washington. I think we are building a case for
Federal action, and your leadership today is going to help. Thank
you.

Senator COLLINS. Thank you very much, Senator. It is my hope
today that prior to adjournment we will have the opportunity for
some of the people who have come to attend the hearing today to
share with us their personal experiences with slamming. We will
limit those informal statements, which will be after the formal tes-
timony, to 3 minutes each, to keep to our schedule, but I do hope
to have an open mike session at the very end.

In addition, we’ve received a number of written communications
and testimony. When people learned that I was having this hear-
ing, my State offices overnight received numerous faxes from peo-
ple who have been slammed, and we have put those in the hearing
record.

In addition, prior to the hearing, I sent letters to several of the
long distance companies that provide service to the majority of
Maine consumers inviting them to provide written statements and
several have done so. And without objection I will ask that those
statements be included in the hearing record.

Finally, I’ve also received an excellent written statement from
Richard Hulsey, who is a principal in a telecommunications firm
based in Lewiston. He is also on the board of the Maine Telephone
Users Group, a working group of businesses formed to discuss tele-
communications issues. His testimony is very insightful, and I be-
lieve he may be here today and may speak to us at the end of the
hearing, but in any event, his statement will be included in the
record.

I would now like to call our first panel of witnesses. It includes
three victims of slamming, two individuals and one small business-
man. With us this morning is Susan Deblois, Pamela Corrigan, and
Stephen Klein of Mermaid Transportation Company. I would note
that Mr. Klein runs a shuttle to Logan Airport, so if worse comes
to worse today he’s offered to bail any of us out that may need as-
sistance.

We look forward to hearing from each of you today, and I very
much appreciate your willingness to come forward and tell your
personal story. It has been hearing your personal experience that
we in Congress will be able to do a better job of shaping appro-
priate legislation. It also gives you an opportunity to have a Fed-
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eral Communications Commissioner listen firsthand to your experi-
ence, and I think that’s valuable as well.

Pursuant to the rules of the Subcommittee, all witnesses who ap-
pear are required to be sworn in. So I would ask that you each
stand right now and raise your right hand.

[Witnesses sworn.]
Senator COLLINS. We will make your written statements a part

of the hearing record, and we are going to ask that you limit your
oral presentations to 5 minutes each.

And I do want to say that it is totally coincidental that every sin-
gle panel today has someone named Susan on it. And we will start
with Susan Deblois. Susan? If you would also explain a little bit
about your background as well as what happened to you with slam-
ming.

TESTIMONY OF SUSAN DEBLOIS,1 PRINCIPAL, ALBERT S. HALL
SCHOOL, WATERVILLE, MAINE

Ms. DEBLOIS. I am a principal at the Albert S. Hall School in
Waterville, Maine, and we are on school break and so I was able
to come down and be here.

I want to say good morning. My name is Susan Deblois. I live
in Winthrop, Maine, and it is a pleasure to be here this morning
and to tell you about my experience with telephone slamming,
which was not pleasant.

I was slammed in early 1997 by a company from Texas called
Excel Telecommunications. At the time I had my long distance
service provided by MCI and was very satisfied with their service.
I had been with Excel Telecommunications earlier but switched to
MCI and had used their service for about 2 months. Excel may
have slammed me because they had my name and number as a
previous customer.

I learned that I had been slammed when MCI called and asked
why I had switched. I was both shocked and surprised as I had not
authorized any change in my long distance service. In fact, I told
MCI that I didn’t want anyone to be able to change my phone serv-
ice. I never received a call or a notice asking me or telling me about
any of the changes in my phone service.

I was very upset that I was slammed because I had an 800 num-
ber and a calling card. I had one daughter in college in New York
and a senior home with me, and they used those numbers to call
home and make other long distance calls. In addition, my husband
and I travel frequently and had there been an emergency with my
daughters or while my husband and I had been traveling, none of
our family would have been able to make a long distance call using
our MCI numbers. While my daughters would have been able to
call home collect, if they had reached my answering machine, they
would have been unable to leave a message.

It was difficult for me to get switched back. I was able to return
to MCI after calling them and explaining the situation. I did pay
Excel the money for their bill, and I had to pay some extra fees
to MCI because I had not stayed with them for the 3 months, both
of which I probably should have contested but I am one of those
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consumers that when they said we can give you a number, I guess
it is a PIC freeze number and this will never happen again, I just
let it drop. I was in graduate school at the time and was very busy
with my job, and I just wanted to get the problem resolved and just
sort of get on with it.

I hope that my experience with slamming is of assistance to you
in your efforts to stop this grievous problem.

Senator COLLINS. Thank you very much.
Ms. Corrigan.

TESTIMONY OF PAMELA CORRIGAN,1 WEST FARMINGTON,
MAINE

Ms. CORRIGAN. Thank you, Senator Collins, Senator Durbin.
I currently reside in Farmington, Maine. This incident happened

to me when I lived in Bridgton last summer.
In June of 1997 I received a certified return receipt letter from

Minimum Rate Pricing, Incorporated, and found typical advertising
propaganda inside. Because I receive so much of this type of unso-
licited mail, I read only the opening paragraph of the letter, which
began with a greeting thanking my household for beginning to use
Minimum Rate Pricing’s telephone services. My family customarily
tasks me with the responsibility of searching out the best long dis-
tance service carrier, but just to be sure, I checked with my hus-
band and my son to verify that neither one of them had spoken to
a telephone representative recently. When they confirmed that they
had not authorized any change in our telephone service, I became
irritated with the dramatic return receipt tactics of the letter; but
I figured since we really hadn’t signed up with the company that
the correspondence was of little consequence. Usually I would toss
such literature in the trash, but I had been waiting for a friend to
send me information about another long distance carrier, Unidial,
so I had held on to the Minimum Rate Pricing letter until I could
check with my friend to be sure if there was any connection be-
tween the two companies.

My son left for college in late June, and I got serious about
changing our long distance carrier to Unidial because they provide
an attractive calling card service for students. When I contacted my
local telephone carrier to switch from our long-time long distance
carrier, AT&T, to Unidial, I was informed that I had been changed
several weeks earlier to Minimum Rate Pricing. I asked who
changed the service, and they explained Minimum Rate Pricing
had made the change. And my response was, they can’t do that.
The very polite customer service representative explained to me
that companies which switch your—can switch your service without
any written authorization. She further explained to me that it was
possible to place a lock on my service through my local carrier,
which would require that any future changes be made by me per-
sonally. So I proceeded to change my long distance service to
Unidial and placed a lock on my service.

Angered by the unauthorized change, I searched through my
unfiled documents to find the letter from Minimum Rate Pricing,
and I read the whole thing this time. I found mixed in with the
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various pages of information a 3 by 5 card with a place to request
additional information. And at the very bottom of that card was an
option to cancel the order. I felt I had been tricked. I wondered how
it was possible for a company to change your telephone service sim-
ply because you did not respond within a specified amount of time
telling them that you didn’t want their service. How could it be
that the burden was on the customer to respond in order for the
customer to keep the service which he or she had so carefully se-
lected?

Few things in life make my blood boil, but for days after learning
that companies can unilaterally make such changes, the feeling
that I had been violated had not subsided. I wrote to the FCC, stat-
ing that I felt it should be illegal for companies to change long dis-
tance carrier service without changing the customer’s—without the
customer’s expressed permission. Second, I suggested that if an un-
authorized change is made the guilty company should be respon-
sible to pay the original telephone carrier for all the costs associ-
ated with making the change back.

When I sent the letter to the FCC I had never heard of phone
slamming, and I thought the FCC would be much too busy to re-
spond to this isolated issue. To my surprise I received an acknowl-
edgeable letter from FCC and later received copies of correspond-
ence from my local carrier and Minimum Rate Pricing, the origi-
nals of which had been sent straight to FCC. The local carrier’s re-
sponse was simply a history of what changes had been made and
on what dates. Minimum Rate Pricing’s response asserted that it
had followed all required procedures, including the independent
verification process, whereby they claimed to have recorded my
husband’s voice when he gave authorization during the verification
process to change the service. My husband and I chuckled at their
response because we both know how rude and abrupt he is to all
telephone solicitors. Even if he had experienced a brief spell of pa-
tience, he never would have endured the solicitation through to the
verification process, and in fact he never recalled ever receiving
any telephone call from a telephone carrier in the period in ques-
tion.

Telephone slamming not only affects households; it affects mu-
nicipalities and businesses. The phone service for my employer, the
Town of Farmington, was changed from AT&T to World Tel in mid-
January of this year without the proper authorization. It is difficult
to track the history behind this type of changeover in large organi-
zations, but we believe that World Tel made the change based on
a vague conversation with one of the town’s recreation department
staff who is not authorized to make a change for the entire town.
It is imperative that telephone companies making such changes be
required to obtain written permission before obligating such an or-
ganization.

In summary, my story is not sensational, it is not newsworthy,
it is not even particularly interesting to outsiders, but I can’t help
but wonder how many others are experiencing similar frustrations.
Because the practice of phone slamming is quiet and seemingly in-
nocuous, it receives little attention, and the unscrupulous compa-
nies continue to get away with this form of stealing.
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I applaud Senators Collins and Durbin for bringing this issue to
light. From what I have learned since I was telephone slammed,
this is only the tip of the iceberg, and I hope that the Senators suc-
ceed in bringing about legislation which prohibits such practices. It
is an honor to testify here, and thank you for your time.

Senator COLLINS. Thank you very much, Ms. Corrigan. I want to
tell you that your testimony was indeed very interesting and I am
sure it was to your husband as well, if he heard your comments
this morning.

Mr. Klein, would you please give your testimony?

TESTIMONY OF STEPHEN KLEIN,1 MERMAID
TRANSPORTATION SERVICE, PORTLAND, MAINE

Mr. KLEIN. Thank you, Senators Durbin and Collins.
My name is Stephen Klein. Mermaid Transportation is a small

Maine owned and operated business that was established in 1982.
Our primary business is our five daily trips from Portland, Maine,
to Boston’s Logan Airport and back. We also have an extensive
charter business that caters to business and private groups. Vir-
tually all of our business is conducted over the phone.

Our business was slammed on Friday, October 3, sometime after
business hours. All our phone lines were slammed by Business Dis-
count Plan, a Long Beach, California, company that had acquired
our name from AT&T. All four of our lines were stolen without au-
thorization.

We were completely unaware of this seizure until sometime the
next day when an office staff member thought our in-State lines
were out of order because we could not access them by dialing a
1–700 code. The condition continued the next day, Sunday. By
Monday, October 6, we realized after calls were made to Bell Atlan-
tic and OneStar, the carrier who handles our in-State and out-of-
State service, that our lines had been slammed.

The seizure disrupted our business, which is dependent upon
making and receiving long distance calls and intrastate calls, for 4
days and required hours on the phone with Bell Atlantic and our
carrier OneStar to rectify the matter.

When I asked Bell Atlantic how this could happen and who could
have given AT&T our numbers they could not respond with an in-
telligent answer. Furious and frustrated, I was about to put this
matter behind us when I received a phone call from AT&T wanting
to know why we had switched from them back to our original car-
rier. I immediately asked for the supervisor, who would then not
give me his name nor the department at AT&T he was calling
from. He then came up with another number at AT&T that he said
would help us. It turned out to be Small Business Billing, which
had nothing to do with this matter whatsoever.

I told AT&T the details and the solicitation call from AT&T from
an anonymous department manager, and they looked up the num-
bers and said yes, they did sell blocks of time to outside carriers
who slam these numbers. When asked just who they sold our num-
bers to, they said they could not reveal that information. I feel that
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AT&T is certainly not off the hook, pardon the pun, just because
they sold the time to somebody else who acted unlawfully.

With some further investigation I was able to find out that Busi-
ness Discount Plan was the party that seized our lines. I called
them for an explanation, and they insisted that a woman in our of-
fice had authorized the switch back in July. I said that was impos-
sible because I knew that she would not have allowed this to hap-
pen and that she did not have authorization in her job capacity to
do that. The person from Business Discount Plan said he had a
tape. I told him that I would be delighted to listen to it. He said
he would have it in a few days and play it for me. That was in No-
vember and I have still never heard that tape.

Slamming is unfair and I believe infringes upon individuals’ and
businesses’ privacy. If electronically they can steal your phone
lines, why couldn’t they tap or play havoc with your incoming and
outgoing calls? I also believe they are preying upon the elderly with
deceptive mail or just unauthorized slamming. Unfortunately, the
elderly sometimes don’t understand what is going on and they just
feel they cannot change the situation.

In January, I again received a call from Business Discount Plan
to check and see if certain charges had been removed from our bill,
which they had. I asked the person on the line about the tape that
never surfaced, and she replied that her office was separate from
Business Discount Plan’s office and that she worked for a tele-
marketing firm.

Back in October I did contact the FCC and the Maine Public
Utilities Commission about this. But the FCC wants names and
other information that we cannot get because these people will not
identify themselves. In fact, they are representing themselves as
AT&T. Frankly, I think this is a Federal matter because these in-
fractions are coming from out of State. Something must be done to
penalize these unauthorized break-ins. It seems now that the per-
petrators are making a lot of money and getting a slight slap when
caught, at best, and the victims are required to put the pieces back
together, which is time and money consuming.

Thank you.
Senator COLLINS. Thank you very much, Mr. Klein. I want to

thank all three of you for coming forward today and sharing your
personal experiences. As I was listening to your testimony, I was
struck by the fact that slamming really does affect people in all
walks of life. We’ve talked about the impact on senior citizens, and
here we have before us today a school principal, a town manager,
and a small business owner. If it is any comfort to you, I, too, have
been slammed twice, and I must say that my reaction was very
typical in that I didn’t know what to do about it. I was very unsure
of where to go.

I would like to start with you, Ms. Deblois, by asking you, were
you aware that you could contact the FCC for assistance in this
matter?

Ms. DEBLOIS. No, I wasn’t aware.
Senator COLLINS. In talking to other people who have been

slammed, do most—I would like to ask each of you this question:
Do you think that people know what to do or are they unsure? Ms.
Corrigan.
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Ms. CORRIGAN. No, I’ve talked to several people in my own office
that were slammed, and they just let it go because they had no
idea where to send a notification to.

Senator COLLINS. Mr. Klein.
Mr. KLEIN. I don’t think they know what to do.
Senator COLLINS. I believe that a lot of consumers’ reactions are

very similar to Ms. Deblois’s, which is you just paid the bill; is that
correct?

Ms. DEBLOIS. Yes.
Senator COLLINS. So you actually incurred higher costs, not to

mention the fact that you were concerned about the ability of your
two teenagers to contact you in the event of an emergency using
the telephone card; is that correct?

Ms. DEBLOIS. Right.
Senator COLLINS. Ms. Corrigan, I think you mentioned very

briefly at the end of your testimony that the Town of Farmington
was slammed?

Ms. CORRIGAN. That’s right.
Senator COLLINS. Could you tell us a little bit more about that

and what was done, how it was discovered and what was done to
remedy this situation.

Ms. CORRIGAN. In doing research it was a little difficult to track
down how it happened. I believe they received some sort of notifica-
tion or correspondences that said thank you for changing and they
went back and tried to find out who the company spoke with. And
there was some reflection of a number that only goes into the recre-
ation department, and I—we believe they may have tried to make
contact with the payables clerk or maybe even the town clerk and
maybe got sent away and continued to call other numbers within
the town until they found somebody who said yes to a certain num-
ber of questions and took that as a yes for a change.

Senator COLLINS. And you mentioned that the company that
slammed you claimed that they had a tape of your husband author-
izing it. And your husband absolutely had no contact with this
company; is that correct?

Ms. CORRIGAN. To the best of his recollection he cannot remem-
ber any telephone company calling during that period of time.

Senator COLLINS. And, in fact, as you very amusingly described
to us, he usually hangs up on telemarketers?

Ms. CORRIGAN. It would have been a short conversation.
Senator COLLINS. Mr. Klein, it is my understanding that you

have been slammed a second time with a fax line; is that correct?
Mr. KLEIN. Yes, they—in fact, it was Business Discount Plan

again that came back and did that, and I would like to raise a
question that we have got our recent bill from Bell Atlantic in re-
sponse to this business about cramming. On the bill there is some-
thing called Business Discount Plan, and it would—if you look at
it quickly you say, well, it must be some special thing that they put
together for businesses, and it is not. It has no relevancy at all ex-
cept for the fact that they are billing you. And then there is a dis-
claimer here that says, this portion of your bill is provided as a
service to Business Discount Plan. There is no connection between
Bell Atlantic and Business Discount Plan. I cannot believe that
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they are just printing that and being a collection agency; they have
to be involved. So this disclaimer does not seem to be true.

I, also, yesterday at home got a check from AT&T for a hundred
dollars for—to switch. And they are getting a little better, I must
say, with the asterisks are a little bigger, you look at the small
print, but the fact is that it is very, very deceptive and this cram-
ming is an issue. I mean, this is 1 month’s long distance bill that
we go through; it is rather lengthy.

Senator COLLINS. Mr. Klein, I think you raise a really good point
on that because a lot of people do not look that carefully at their
phone bills; they simply pay them each month. And if they had
been switched they may not know it for several months. In fact,
one of the purposes of this hearing is to encourage consumers to
take a hard look at their phone bills, because I bet there are a lot
of people out there who have been slammed and do not even realize
it. They are just writing that check each month because, after all,
they are writing the check in most cases to the local telephone com-
pany, which is acting as the billing agent. And for a business which
has a lengthy telephone bill, that’s even more important.

Mr. KLEIN. Absolutely, you are entirely correct.
Senator COLLINS. Ms. Corrigan, I have the so-called welcome

package that you received, and it is amazingly deceptive. One of
the things that struck me about it is it looks like you are not
changing telephone service but, rather, that you subscribed to a
service that is simply giving you information on pricing. For exam-
ple, one of the pages says, thank you for subscribing to Minimum
Rate Services, comparing network pricing of AT&T, MCI, and
Sprint. So if I had received this in the mail I wouldn’t think that
it had anything to do with my choice of long distance carriers.

Could you talk to us about whether you found this to be inform-
ative? I know you have already said that the postcard was way at
the end which would have required you to send it back to not
switch service. Could you describe the packet and what you
thought you were getting when you received it?

Ms. CORRIGAN. I do not believe I found it very informative be-
cause I did not read it very thoroughly the first time around, and
the second time I read it I was so mad that I really was not listen-
ing to what they were trying to tell me about their services. So it
was presented in such a way that there was a lot of verbiage and
the important stuff did not jump off the page. I think that’s the
point that comes to mind.

Senator COLLINS. I would like to get your suggestions, each of
your suggestions, before I turn to Senator Durbin for his questions,
on what we can do to better protect consumers against slamming.
And let me ask your advice on three specific proposals.

First of all, this welcome package that Ms. Corrigan received,
which switches the service unless you return the postcard rejecting
the switch. Should companies be able to do this, Ms. Deblois?

Ms. DEBLOIS. Absolutely not.
Senator COLLINS. So you would recommend that the FCC

ban——
Ms. DEBLOIS. Yes.
Senator COLLINS [continuing]. The so-called welcome package.

What about you, Ms. Corrigan?
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Ms. CORRIGAN. I agree.
Senator COLLINS. Mr. Klein.
Mr. KLEIN. I do, too. In fact, I would go so far as to say even

magazine subscriptions, anything where it is incumbent on you to
stop them from doing something. You never asked for it so why
should you have it. It should be the other way around.

Senator COLLINS. In studying this issue I found out that more
than 86 percent of the orders to switch telephone service, the long
distance telephone carrier, come from long distance carriers. They
do not come from the consumer, 86 percent come from the long dis-
tance company. Do you think it would be helpful to change the reg-
ulations so that only the consumer can authorize a change in serv-
ice? You can’t have a third party, a company, authorize the change
in service? Ms. Deblois.

Ms. DEBLOIS. Absolutely.
Senator COLLINS. Ms. Corrigan.
Ms. CORRIGAN. I believe when you establish your service origi-

nally if they want to ask for mother’s maiden names or something
as a way to verify who it is, either request that that information
be given when a change is given or request that the change be
made in writing.

Senator COLLINS. Mr. Klein.
Mr. KLEIN. I think it should be made in writing. I think what

you might need here is an authorization form that’s standard for
the industry that has to generate from the user to the company
and has to have notarized signatures from both ends, two forms,
one the company keeps and one you keep, and those signatures au-
thorized—notarized that says I authorize ABC to take over my
interstate lines or whatever it is.

Senator COLLINS. And, finally, what’s most disturbing to me are
the fact that some companies slam consumers over and over again,
they clearly know they are doing it, it is intentional. And my friend
and colleague, Senator Durbin, has introduced legislation that in
such cases would impose criminal penalties.

Ms. Deblois, what’s your reaction to that? Should it be a crime
if a company deliberately slams consumers and is a repeat of-
fender?

Ms. DEBLOIS. Yes.
Senator COLLINS. Ms. Corrigan.
Ms. CORRIGAN. I definitely do. Except I think it is very difficult

and very costly to go through that process. I think that a more ef-
fective means is for the public to be aware and to know how to pro-
tect themselves against this. Unfortunately, a lot of people I have
talked to feel that, well, yes, it was an inconvenience but it only
happened to me once before I learned about the lock. Well, if it
happens to every consumer only once, these companies are going
to be making a heck of a lot of money off us. So I would advocate
some sort of notification in the local carrier’s—local service pro-
vider’s bill that tells you how to go about putting that lock on.

Senator COLLINS. Mr. Klein, should there be criminal penalties
for repeat offenders?

Mr. KLEIN. Absolutely.
Senator COLLINS. So we should send the slammers to the

slammer, right?
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Mr. KLEIN. And let them also pay heavily, I mean, really put a
stiff fine on it, without question.

Senator COLLINS. I think that is the key. I think right now that
a lot of these unscrupulous providers just view this as a cost of
doing business. If they get fined, the fine is pretty mild compared
to the amount of money that they’ve made. We’ve got to make
slamming not pay. We’ve got to have stiffer fines and real pen-
alties.

Senator Durbin.
Senator DURBIN. Thank you. Each of these companies that were

holding out to be your new long distance carriers at some point in
time suggested that you had authorized it, either you or someone
in your family or your business. Did any of these slamming compa-
nies provide to any of you any written evidence of that authoriza-
tion or a tape recording, which is the form that’s often used? And,
Ms. Corrigan, we often hear that, when they do it over the phone,
they keep the tape recordings, if there is ever any question later,
they can play it back. Have any of you ever heard what has been
purported to be that authorization from you or your company?

Ms. DEBLOIS. No. The only reason that I knew it was because
MCI called me and asked me why I had switched, and I said, what
do you mean, switched. I am with you. I have your latest bill in
my, where I keep my bills, and that was the only reason I knew.
They said you had switched. Because within that month’s time that
had happened to me. So I had no idea.

Senator DURBIN. And obviously, Ms. Corrigan, from what you
testified you did not hear your husband say I would be glad to
switch.

Ms. CORRIGAN. And I was tempted to ask them for the tape be-
cause I was just aghast that they would say that. And as I learned
more about slamming after that I chose not to ask for the tape be-
cause I have heard that it is a practice where they would ask a
number of questions and get you to say yes and then superimpose
the yes over a valid question that you may or may not have an-
swered, so.

Senator DURBIN. And, Mr. Klein, I guess they suggested an em-
ployee in your office did this. Did they ever give you the name of
the employee?

Mr. KLEIN. They gave us the name. They never produced the
tape, they never produced anything written, and we are still wait-
ing.

Senator DURBIN. And you spoke to that employee?
Mr. KLEIN. Yes. And she said I never gave them authorization

to do anything like that. We know that to be true, too.
Senator DURBIN. Ms. Corrigan, I have to tell you that I was very

impressed that you would receive what you characterized as unso-
licited mail and then put it on file so you could find it.

Senator COLLINS. That’s good. Most of us throw that away.
Ms. CORRIGAN. A hazard of my vocation, my job.
Senator DURBIN. Well, it paid off—it certainly paid off in this in-

stance. And I take it that this came to you, this welcome whatever
it was, and appeared to be just more what we characterize as junk
mail, unsolicited, here it is, an offer too good to be true.
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Ms. CORRIGAN. Except that it scared me a bit. It came by cer-
tified return receipt, and I have never received good news by cer-
tified return receipt. So—and a card came in my mail later in the
week, I was unable to pick it up until the following Monday, so it
really did cause some stress over the weekend wondering who’s
sending me this important document, and then I was just really
miffed when I opened it up and thought it was advertising.

Senator DURBIN. And the approach they appear to be using is the
same as we discussed when Senator Collins bought it up, same
used by many book clubs, if you do not return the card saying no
the answer is yes. And that is a new one on me. I have heard a
lot of different slamming techniques, but that certainly does put us
at a disadvantage when we have an unfamiliar name of a company
and we are most likely to throw it away and if we do we have now
signed up for a new carrier. Their creativity never ceases to amaze
me on this.

I would like to put the analogy here when we talk about serious
penalties. What if you came to learn next month that someone had
changed the bank that you had your home mortgage with and that
the terms had been changed at the same time? It would be an out-
rage to think that somebody would try to do that. Because tele-
phone bills are not as large, usually, as mortgage, except perhaps
in your case, Mr. Klein, then I think we view this as a lower-level
offense but when we add it up in total it becomes serious.

Let me talk about one aspect of this that is—we have to deal
with and try to balance. We all like to have flexibility in our deci-
sion making. We would all like to be able to say, OK, I just checked
it all out and it is time for me to change my long distance carrier,
here’s the 800 number I have to call, whatever it happens to be,
I am going to save some money for my family or my business, and
we want to do that without going through hiring a lawyer. We
would like to do that in a way that is sensible and easy to do. And
this raises questions about how far we are willing to go to protect
ourselves and to put in some verification of this decision being
made as against the whole question of convenience.

We now know that most of our telephone numbers and certainly
our names are public knowledge. They are in the telephone direc-
tory or can be obtained very easily from city directories, so that in-
formation, name, address, telephone number, is out there for the
world to see in most instances. What can we put into this process
that is somewhat personal in nature that really does reflect our
personal decision. Many of the people with ATM cards here in the
audience know that you have to have a PIN number, so even if
somebody finds your ATM card there is still another number that
protects you if they try to misuse it. And this has been suggested
by some groups that each of us as families or individuals be think-
ing about PIN numbers that have to be part of this process. You
mentioned your mother’s maiden name. That, too, may be public
record if somebody wants to go so far to find it, and in this com-
puter age it may not be as difficult as it sounds.

But what are your thoughts about that? Because we have a bal-
ancing act here. On the one hand, we want to make sure we are
protected; on the other hand, we do not want to create this into a
legal process. It is too complicated and expensive.
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Ms. Deblois.
Ms. DEBLOIS. Well, I think one of the pieces that I heard here

today is that a number be put on your bill so that you can call and
make sure that telephone slamming cannot happen to you. So your
own PIC freeze number and you can call——

Senator DURBIN. You call it a PIC freeze number?
Ms. DEBLOIS. That’s what I have heard it called, a PIC freeze

number.
Senator DURBIN. Is it like a PIN number?
Ms. DEBLOIS. It is just a number that must have been given to

my telephone company so that this would not happen again, be-
cause when it happened I said, how can this never happen to me
again because I don’t want to deal with it, and they said we will
give you this number. Now, I did not have the number. They just
sent the number in so that it would not happen again.

Senator DURBIN. So this is a number provided to you by your
long distance carrier that basically has to be surrendered to the
new carrier before it is changed. I might say to you in our hearings
in Washington on the subject there were those who complained
that that was just a way for the incumbent carrier to protect their
own business and to not give the consumers flexibility to change,
so that’s how the debate follows in Washington over this consumer
rule on this issue, but it is—when we are talking about protection
that’s where we start this balancing.

Ms. Corrigan, do you think a PIN number is a way to approach
this?

Ms. CORRIGAN. I can see where it has some pros and cons, but
I would like to go back to basics where you need to sign on the dot-
ted line in order to commit yourself.

Senator DURBIN. So you have a written signature involved.
Ms. CORRIGAN. I think that would be the best way.
Senator DURBIN. In the city of Chicago we have neighborhood

fairs, much like county fairs and town picnics, and they go around
and offer people opportunity to sign up for a raffle for a vacation,
and the fine print suggests they have just changed their long dis-
tance carriers, so they have their signatures and dates, everything
looks very formal, but nobody reads the fine print. They just hope
they get a trip to Maine.

Mr. Klein, how about yourself, what kind of protection would you
suggest?

Mr. KLEIN. Well, I think that the phone—these operators have
violated the regular course of business. I don’t think they should
be allowed to verbally do anything on the phone. I think it needs
to be written. And why can’t they do business the way the rest of
us do business? If somebody wants to sell you clothing or a car or
service, they put it in writing, they send it to you. They do not hide
it behind a trip to Europe or Maine or wherever or a raffle or a
check. And they just say, look, I would like to do business with you,
here is how I can do better than somebody else. If you want more
information call us, if you want to sign up here is the form, we look
forward to being of service to you. Simple as that. I do not like PIN
numbers. I have got enough PIN numbers already, and I do have
something here about a PIC thing if you want to see that. But I
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just think let’s just do business normally, and the people who won’t
do business normally have something to hide.

Senator DURBIN. I also think PIN numbers are the subject of age
discrimination because I get older and forget my PIN numbers and
the ATM machine starts rejecting me. It starts to think I am some
sort of a bandit.

The point that you made that I want to ask the FCC is worth
following, too. Is there any compensation to the local billing phone
company from the long distance carrier for billing, for example, in
other words, does your local carrier, in our case it would be
Ameritech, in yours I believe Bell Atlantic, you read the disclaimer
there and suggested that it may not be all together complete in its
disclosure, that there may be a financial interest for Bell Atlantic
in billing it or in who the long distance carrier might be, and I do
not know the answer to that question. We could find out later on.
But usually they have argued, the local carriers have argued—we
are just pass-throughs. We receive this information from the long
distance carrier, we assume it is true, and we send it without any
verification. We change the long distance carrier because they tell
us you, the customer, have authorized it. So that is their defense
in most cases.

And then to add another element to this, if we were going to ask
them to verify it is going to add to the cost of the process and prob-
ably slow it down. That is an element which we can bring up with
the FCC. I am glad you raised that.

Mr. KLEIN. I don’t think they are doing this just because they are
good guys, putting it on their bill. They must be somehow com-
pensated as a collection agency; if nothing else, they should know
who they are doing business with.

Senator DURBIN. Thank you very much.
Senator COLLINS. Thank you very much. I want to thank you

very much for your testimony this morning. It was extremely help-
ful because each of you were slammed in a different way, and it
will help us better forge a solution to this problem, so thank you
very much for taking the time and being with us today.

Our second panel this morning includes Susan Grant, the Direc-
tor of the National Consumers League National Fraud Information
Center, and Dan Breton, the Director of Governmental Affairs for
Bell Atlantic in Portland. These witnesses will testify about the
growing problem of slamming, their roles in educating consumers
about slamming, and what consumers should do if they discover
they have been slammed.

I would note that Ms. Grant is no stranger to the Subcommittee.
She testified just recently at our hearing on Internet fraud, and her
organization does a great deal of good work to help consumers deal
with telemarketing slams and scams.

Pursuant to Rule 6 all witnesses who testify are required to be
sworn, so I will ask that you stand and raise your right hand.

[Witnesses sworn.]
Senator COLLINS. Ms. Grant, I am going to have you go first.
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TESTIMONY OF SUSAN GRANT,1 VICE PRESIDENT, PUBLIC
POLICY AND DIRECTOR, NCL’S NATIONAL FRAUD INFORMA-
TION CENTER
Ms. GRANT. It seems like we are doing a scam a week, Madam

Chairman.
Madam Chairman, Senator Durbin, the National Consumers

League, the oldest consumer organization in the United States, is
pleased to have the opportunity to present you with more insight
about the dark side of telecommunications competition, slamming.
The rising incidence of slamming, unauthorized carrier switching,
not only poses a nightmare for consumers but it also threatens to
undermine the benefits of telecommunications competition. The Na-
tional Consumers League has advocated for fairness in the market-
place since its founding in 1899, but slamming is not fair. It robs
consumers of the right to choose their own carriers for telephone
service. In 1997 our National Fraud Information Center, which is
a hotline through which consumers can ask for advice about tele-
marketing solicitations and report suspected fraud, received 810
consumer reports about carrier switching. And here they are; I
lugged them with me to Maine to show you. Most of these are
about resellers of telephone service who buy service in bulk from
the major carriers and resell it, although we also do have a small
percentage of slamming complaints against the major carriers as
well.

We know that, even though carrier switching was the fifth most
frequent subject of reports to our National Fraud Information Cen-
ter in 1997, that this is just a tiny fraction of the actual problem.
In our written testimony we presented you with statistics from
Ameritech for 1997 showing the incidence of slamming reported to
that company in the five States in the Midwest that it covers. It
received a record 115,585 slamming complaints, more than double
what it had received in 1996. In fact, the regional telephone compa-
nies are really the best sources for statistics about slamming, be-
cause they are the ones who under contract and for a fee provide
switching and billing services for the long distance and local tele-
phone companies, local toll companies.

However, we know that even the numbers from the regional Bell
companies are probably not the whole picture because not all con-
sumers complain, that in fact not all consumers may even realize
that they have a problem. And as noted in our written testimony
and referenced by Senator Durbin, we conducted a Louis Harris
survey in the Midwest in September of 1997 to see how consumers
were faring in the new telecommunications marketplace. Overall,
nearly a third of the consumers had either been slammed them-
selves or knew someone else who had, and in Chicago the incidents
were higher, 36 percent of those consumers. And as has been ref-
erenced before, not only were minorities hit higher with slamming
but also, the higher your monthly telephone bill is, the more attrac-
tive a target you are for slamming. I can testify to this personally
because in Washington I share a house with a couple of other peo-
ple. Last summer we got a new housemate from India who makes
frequent calls home, and he was not in the house for more than a
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month when we got slammed by another company. We were obvi-
ously a much more attractive target.

In preparing for this hearing, I read all 810 carrier switching
complaints that we received last year, and as I did so, I got angrier
and angrier. And at the risk of exceeding my time, I just want to
read you some of the ways that consumers are tricked and de-
ceived.

Here is a woman from Dover-Foxcroft, Maine, got a call from a
company purporting to be NYNEX saying that they were going to
place all of her bills on one piece of paper. She agreed but said she
did not want her long distance service switched. They switched her
anyway. She called to dispute and they claimed to have no control
over the telemarketers that they used. They were not NYNEX, by
the way.

A man from Illinois, this company switched his long distance car-
rier without his permission. They told him that his wife had signed
a card giving permission to switch. He received a copy of the signa-
ture. Not only was it not his wife’s signature but it was not even
her name.

Here is a person from Minnesota, long distance switched again,
company claimed her husband filled out a form to authorize the
switch. They sent her a form that had been filled out in somebody
else’s handwriting, and when they continued to question it the com-
pany said that the company would require proof that this was not
his signature.

Tyler, Texas, woman has a freeze on her line, a PIC freeze, but
was slammed anyway.

Seattle, Washington, company claimed to be U.S. West offering
billing consolidation. As I said in my testimony, this is the most
common ploy that is used, and it is because consumers are just so
tired of all those different pages of their bill that it sounds attrac-
tive, I think. This was a company. The office assistant who an-
swered the phone said no but the service was switched anyway.
When they questioned the switch they were played the tape. The
tape was only a segment of an unrelated conversation where the
person had answered yes to some questions, and the company said
that it would cost $25 to hear the rest of the tape.

California, company talked to this person’s minor daughter on
the phone. They asked her for her name, birth date, and what long
distance carrier they currently had and then switched with the mi-
nor’s authorization.

This is somebody from Texas who is complaining on behalf of a
friend who is hearing impaired. And the company said that it had
telephone authorization of the switch, which in her case is abso-
lutely impossible. This is the second time that this person has been
switched.

A man from Indiana answered an ad for a job putting long dis-
tance service in stores. He never received the materials to actually
do the work, but his long distance service was switched, and he
also found monthly charges for a calling card and an 800 number
service that he never agreed to. So he was both crammed and
slammed.

A person from Oklahoma whose long distance was switched, the
company refused to remove the charges and had a doctored tape of
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her husband, who had refused the offer to switch but agreed to
have information sent through the mail.

California, person got a call from somebody pretending to be with
AT&T, just asking him how he liked his service, and when he said
that it was fine they used that as authorization to switch him.

And here is somebody from Minnesota who was switched when
her son signed up to win a prize at a carnival, son is a minor.

And finally another person from Maine, this in Camden, who was
contacted by a company that represented itself as his local carrier
offering billing consolidation. He agreed, not intending to ever
switch his long distance service, but he was switched and the new
charges were four times the previous rate that he had been paying
with his original carrier.

Madam Chairman, these situations demonstrate that consumers
have lost control over their telephone service to liars and thieves.
And even the PIC freeze option, which is where you arrange with
your local carrier for them not to effect a change order unless you
have contacted your local carrier directly to say that you are
switching, is not foolproof. As we understand it, if the slammer is
a reseller of the service that you have from your original carrier,
for instance, if you have AT&T and the slammer is a reseller of
AT&T service, then the PIC freeze system can’t recognize that
there is a change in service because the telephone service is ulti-
mately still being provided by the same carrier. There seems to be
a real disconnect between the service and changing your service on
one hand and the billing and being billed for various service pro-
viders at different rates on the other hand. And we see this as a
major problem, especially since we promote the PIC freeze as an
extra measure of protection that consumers can get.

The status quo is really unacceptable and half measures we do
not believe will solve the problem. We have seen our different
methods of verification that are required are already abused, writ-
ten authorization that’s forged or hidden on those contest entry
forms, doctored tapes, and the negative option notices.

To address these problems, we make several suggestions, and
one of them is the PIN number. I realize and I agree that none of
us want to have to memorize another number. I suppose you could
have the same number as you use for something else, a calling card
or a bank account, or something else that would only be known to
you and not known to competitive telephone companies, so that you
could actually make sure that you were verifying your switch. An-
other alternative would be a welcome packet that works the other
way around where you actually receive a notice saying that you
have been switched and unless you respond to confirming that
that’s your desire then no change would be made.

Senator COLLINS. Please take as much time as you need.
Ms. GRANT. Oh, thank you. As you can tell I am really incensed

about this problem, especially after spending the night reading
these, and I am desperate to help you with a solution to this.

We really think that another important part of any kind of rem-
edy should be minimum standards for the telephone service pro-
viders and the billing aggregators that they sometimes use to han-
dle their—act as the middle man between the local company that
does the billing for them and the actual service provider to handle
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consumer complaints. All of these express great frustration of the
trouble that consumers have, when they call they can’t get through,
the lines are busy, they get hung up on, they are abused if they
do get through to somebody. There ought to be minimum standards
for how disputes will be handled, and if companies do not meet
those standards that should be a basis for the local telephone com-
panies that provide the billing service to refuse to continue or to
refuse new billing services.

We would like to also see the addresses of the telephone service
providers on the bills. Right now consumers have no idea who
these companies are or where they are. And though the company
names appear on the bills, as has been pointed out before, that
may not be recognizable to you. If it is a name that is Business
Discount Plan, you are not recognizing that as the name of the
company. It sounds like it is a service. And also if consumers can-
not get through on the phone to complain to these companies,
which is a common problem, they do not have any address to write,
to register their dispute, and it is difficult for them to report the
problem to an organization such as ours or a law enforcement
agency that needs that information.

And most importantly, we want slammers to be hit where it
hurts, in their wallets. We do not think that consumers should
have to pay the charges that slammers assess. We believe that it
is not the consumer’s problem to have to figure out how much their
original carrier would have charged for those calls and then remit
that amount to the slammer. It is a terrible burden to place on con-
sumers, and we also think that by taking away the ability to collect
some money from consumers that would be an economic disincen-
tive to slamming.

We also support the idea of stronger penalties. I would note that
the FCC can already impose very, very stiff civil penalties. If con-
sumers could go into small claims court and if States could also
seek both actual and punitive penalties, I think that that would
help. And I think that criminal penalties are appropriate for situa-
tions in which there is deliberate or repeat incidence of slamming.

And, finally, we recognize the importance of public awareness
and education to fighting fraud. Your witnesses today have said
that what they really need is information about how to shop for
telecommunications services and what to do if they are slammed,
crammed, or have any other kind of problem in that regard. And
the National Consumers League is leading the way in that effort.
We have a free publication that we just came out with, ‘‘Make the
Call,’’ which gives consumers information about how to shop for dif-
ferent kinds of telephone services and also tells them what to do
if they are victims of slamming, cramming, or other telephone
billed fraud such as 900 number fraud. This is available free in
English and in Spanish from the National Consumers League’s web
site, which is www.natlconsumersleague, all one word, dot org, or
by calling a special 800 number, 1–800–355–9NCL, and leaving a
message with your name and address and whether you want to get
this in English or Spanish. We have 350,000 of these, so we really
want to get them out to as many households as possible.

In summary, we believe that if as much energy is put into solv-
ing the problem of slamming as is presently being put into devel-
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oping new kinds of telephone services that consumers can be
charged for, we would all be better off. Consumers would be less
victimized by slamming, and the benefits of telecommunications
competition that we have all been promised will be realized. And
we will be really glad to continue to work with the Committee and
the Congress in this effort. Thank you.

Senator COLLINS. Thank you very much, Ms. Grant. Mr. Breton.

TESTIMONY OF DANIEL BRETON,1 DIRECTOR,
GOVERNMENTAL AFFAIRS, BELL ATLANTIC

Mr. BRETON. Good morning. Thanks for allowing me to represent
my company, Bell Atlantic, on this issue of slamming and how it
affects consumers. I am Dan Breton. I am the Director of Govern-
ment Affairs in Maine, and I am a Maine native. I have 20 years
of service with Bell Atlantic and the NYNEX and New England
Telephone companies.

Bell Atlantic, for people not familiar with the State, is one of 24
local exchange carriers that make up the Telephone Association of
Maine. Additionally, there are also a couple of other companies
that provide local service, 80 percent of the consumers are served
by Bell Atlantic service in Maine, about 670,000 lines of service.
Our consumers can now choose from about 200 companies for long
distance services, and as of last September Maine consumers can
now choose to use any long distance carrier for in-State calling
without having to dial extra digits. So with all this it sounds like
a great thing, great new services, great new prices. Unfortunately
it has caused some confusion. Slamming is one of those by-products
of having this many choices for consumers to have a chance at
reaching for.

Last year we administered over 363,000 changes of customers’
choices for long distance carriers for out of State calling. We also
in the September to December period processed about 83,000
changes for intrastate calling, in Maine calling, in that short
amount of time that customers were allowed that option. Again,
that is based on 670,000 lines, but that is a lot of changes. Some
people may have made more than one change, but that gives you
a perspective.

Earlier Senator Collins mentioned that 86 percent of these pre-
ferred carriers changes are made to us via electronic transmission
of tapes from the long distance carriers, and I believe I am out of
my element to talk on behalf of long distance carriers. I am really
trying to speak from my company’s perspective, but I believe ini-
tially it was the feeling that we should make it as easy as we can
to let customers choose long distance carriers other than the domi-
nant carriers that provided service around the divestiture period.
Long distance companies like Bell Atlantic for in-State calling and
AT&T was the dominant carrier by far for out-of-State calling. So
to open the market for that, we want to make it as easy as possible
for choices to be made.

The long distance carriers have the responsibility of maintaining
records that they have had received, from some consumer, notifica-
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tion and a positive response of some sort, before they contact Bell
Atlantic. We process the change. Again, when it is done electroni-
cally we probably do—with these kind of numbers a total of
440,000 changes were made last year. You can imagine how many
we have to do per day just to keep up with it. And we have to do
it very timely. Some of these long distance plans are dependent on
timing as well as for the consumer to get their 5 cent a minute rate
or what have you, whatever they have chosen to do.

Again, there were 643 slamming cases that we know of in 1996,
1,582 in 1997, so it is a little bit more than double. And those are
known cases. We do not profess that everybody has called us. The
customer reaction that our service reps deal with is surprise, frus-
tration, and confusion.

We are sometimes the first to hear about a slamming episode be-
cause a customer notices the $5 charge to change their carrier on
a telephone bill that we provide, and so we are probably the first
to get, ‘‘hey, what is going on.’’

We bill for other carriers. It was brought up in prior testimony.
We do billing and collection. It is a business—a line of business for
us; we do it as an offering. Some carriers do their own billing.
Some of the larger carriers want to maintain that relationship with
their customers. We do billing, and included in our fees are charges
for recovery of collection of those telephone calls, as well as some
factors in for bad debt and uncollectibles. And as we run into the
uncollectibles for some carrier whose actions and practices causes
the customer to not want to pay, that is factored into our negotia-
tion with that particular long distance carrier. There has been a
case where we have refused to do billing for a carrier because of
the number of complaints that have taken place. We do have one
incident that I know of in our territory. I am sure there are other
examples throughout the country.

The key points that I would really like to make is that our Bell
Atlantic employees, we have 1,600 in Maine, we have 133,000
across our footprint, are trained and instructed to try to make
things right for a customer who does call in with a problem caused
by—especially caused by slamming, and it is probably the largest
growing amount of calls we get. We instruct our employees to
waive the charge, the $5 charge, that the customer incurred and
to restore the customer to their original carrier if that is what the
customer wants. There are those odd cases where the customer
says, well, I did not know what the $5 charge on my bill was, I
am getting a much better long distance rate, leave me alone. Fine,
so noted, but I don’t think that that is the dominant response. We
restore the customer to the original carrier at no charge so they
will have paid nothing, and in some cases we will refund the
money.

We would rather have the customer deal with the carrier. There
should be an 800 number on every page of the bill. Unfortunately
some customers do not get recourse from the carrier. If they come
back to us we will take the charges off and we will go after the car-
rier if we have that ability to do so. If we do not bill for the carrier,
unfortunately, we do not have that capability. What we would do
in that case is we would waive the $5 charge and instruct the cus-
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tomer to ask the carriers as many questions as they can to under-
stand what happened and to request a rebate.

We offer the PIC freeze. If 86 percent of carrier changes are done
via an electronic process, then the PIC freeze should go a ways to
preventing that from happening again. We have to hear from that
customer to make the change, and we prefer to ask the customer
a few questions that probably they would know more so than oth-
ers. Rather than put the whole litany out there, it could be a Social
Security number, it could be maiden name of a relative, it could be
something to identify it. We are just trying to make it so that if
that customer decides that, hey, this new long distance company
just came into town, giving me a heck of a rate, I have to be able
to swap over to that carrier when I call you, in that instance. When
a customer puts a PIC freeze on, I do not have any evidence—any
numbers as to how often they reverse that, but it—the intention is
to have only the customers that make the change reverse that
change.

We believe Congress is in the right frame of mind when they
want to bring attention to this matter via your hearings, via the
newsletters that you are putting out to your consumers, and you
should bring attention to it. We support stiffer penalties. I believe
we testified to that before the FCC, and we want to make it as easy
as possible for people to add a PIC freeze. There was that incidence
early on where we—local exchange companies, and I can see where
the attack came from, of course you want them to freeze, and that
freezes them into a long distance choice that may benefit you. We
advocate for as many free opportunities as soon as possible; let the
customer make that decision. We always should be saying, and we
try to say it as often as possible, we are for a free market out there.
When we are allowed into long distance out-of-State, we hope that
we win, if we win business, with customers that want to stay with
us and that they know they bought our service.

We support education, in the front of our directories we are put-
ting information about these particular incidences like slamming,
the chance of a PIC freeze. We have it in our advertising. The cus-
tomer billing information notices that we send out carry that from
time to time. We send those out monthly for residents and for busi-
ness. And we really emphasize this matter in our employee train-
ing and if we have an employee that is on the line with a customer,
there is no excuse for them not knowing what to offer the cus-
tomer, how to remedy the situation. And it will be so noted, and
we will do some additional training if we have to with that em-
ployee.

We are participating in the rule making at the FCC, and you
may want to know that last week we supported legislation in
Maine, that’s LD2093, to introduce slamming protections in the
Maine statutes. The bill is not completed yet. It has a very good
consortium of consumer advocates as well as long distance carriers
and local exchange carriers trying to put together something. It
will have penalties and the slamming party will not receive money.
That is the direction we are headed in and that is the direction
that Bell Atlantic has advocated for. If you are a slammer, why
should you get any money out of this.
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Those are some of the ideas we have, and I would be more than
happy to answer any questions you have.

Senator COLLINS. Thank you very much, Mr. Breton.
It has been difficult to get a handle on the extent of slamming.

If you look at the FCC statistics, they clearly understate the prob-
lem, as the FCC has said. When you look at the local telephone
companies, I still suspect that the problem is greatly understated.

Mr. Breton, I think you said in your testimony that Bell Atlantic
did process more than 360,000 changes in long distance carriers
last year for your customers; is that correct?

Mr. BRETON. That was for carriers for out-of-State calling, and
you would have to add to that almost 83,000 for in-State calling as
well, so we processed that many.

Senator COLLINS. So when you look at the total universe it is
well over 400,000 changes, which is absolutely astounding to me
that there were that many changes.

The FCC Commissioner who is going to be testifying next says
that it is probably a conservative estimate to say that 1 percent are
changes that resulted from slamming. So what we are talking
about potentially, even if you do a conservative estimate, is more
than 4,000 Maine citizens being slammed in a year; would you
agree with that?

Mr. BRETON. If you leave the 1 percent, I do not have any knowl-
edge to back that up, but that is what—everything I am reading
points to large numbers. And of the 440,000—if you start from that
universe you can come up with those numbers as you approach the
10 percentile.

Senator COLLINS. Ms. Grant, similarly a lot of consumers do not
complain to you more than they do to the FCC. Is your impression
in dealing with State regulators and the consumers that you talk
with that this problem, if anything, is understated?

Ms. GRANT. Oh, absolutely. And I think the Lou Harris survey
that we conducted in the Midwest bears that out. We found that
of the respondents with slamming experience only 7 percent of
them reported it to any kind of government agency, 2 percent to
a nonprofit group such as ours. So we can see how it is vastly unre-
ported. Although it is not scientific, all you need to do, though, is
be in a gathering with your friends and ask how many people have
been slammed, and you will find that the vast majority have been.

Senator COLLINS. I think this problem is much more prevalent
than is generally realized, and I think there are a lot of people who
do not realize that they have been slammed. If you look at the sta-
tistics just for Maine, there were 51 complaints to the FCC last
year, there were 1,600 complaints, approximately, to Bell Atlantic,
and yet if you apply the 1 percent ratio probably we are talking
about 4,000 Maine citizens who were slammed last year, some of
whom may not even realize to this day that they have been
slammed. And Ms. Grant’s observation is very similar to mine and
to Senator Durbin’s. If you talk to any random group of people you
find out that there are people who have been slammed. I mention
this because it troubles me that this is so widespread and that it
is going in the wrong direction. We do not have the controls in
place now to discourage and deter companies from slamming con-
sumers.
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Mr. Breton, can you give us some idea of the cost to local tele-
phone companies, to Bell Atlantic, for you to remedy slamming
complaints? After all, you did not cause these complaints, yet you
are the one that usually the consumer calls. In some cases they call
the long distance carrier directly, but frequently they cannot figure
out who the long distance carrier is or how to contact them.

Mr. BRETON. Senator, we have not been tracking specific costs
lost to working on the billing or the rebates, long distance switch-
ing fees. We intend to do so. I do not have any hard data on that.
It takes awhile to do every case. If we know of 1,500 or so cases
you can begin to extrapolate the costs of a service rep’s time on the
line, because we view this as—I know they are doing productive
work, but it is also nonproductive time. It is not getting us ahead
or it is just remedying a situation, but I do not have any data at
this time of specific costs.

Senator COLLINS. Do you think it is a substantial cost to local
telephone companies to remedy these problems? The reason I am
pressing this issue is ultimately that is passed on to us, the con-
sumer, because it is going to be built into the rate structure ulti-
mately, so I think the local telephone company getting a handle on
the cost is important because ultimately we pay the cost.

Mr. BRETON. Yes, I do not know how to—they do a nice job of
defining within my own company substantial, but any time we
spend 1,500 cases and it is growing on this kind of problem, it is
costly.

Senator COLLINS. Could you describe for us some of the reactions
of consumers who call Bell Atlantic? Are they puzzled; are they
angry; do they understand what’s happened?

Mr. BRETON. They are very puzzled because it—when a charge
like that appears without any knowledge in their own home, and
there are a lot of people living alone, when it happens to somebody
living alone, there is no way that they could have authorized that,
there is no doubt that maybe another person in the household did
it. So they are very confused at times. When slamming first started
happening we were trying to figure out, well, there must have been
some discussion. Now we quickly explain what might have hap-
pened to try to get the consumers beyond the anger. And the
anger—we try not to blame anybody out of this, but obviously your
first advance as a service rep is to try to point out you are here
to help, you did not cause the problem, but you would like to try
to turn it around.

Senator COLLINS. Do some of the consumers who call you mistak-
enly think that Bell Atlantic caused the problem for them?

Mr. BRETON. Yes, they do. No matter how much money we put
into advertising trying to separate ourselves from other carriers,
even my godmother insist I work for AT&T, that has not been since
1984 that we were part of that system. And it is there in the con-
sumers. These consumers have not made changes in their phone
service for ages. They are very accustomed to no change at all, and
this is very confusing. So they expect us to remedy the situation
and to make it right. Because we bill for a lot of carriers, we will
carry the ball as far as we can for the consumers, but we do take
the brunt of the hit on the first call, and that is usually where the
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most venting is taking place. And then we will get another call if
they cannot reach the carrier, and that is a problem.

Senator COLLINS. Many consumer groups, including the one rep-
resented by Ms. Grant, recommend to consumers that they ask for
a PIC freeze. Does Bell Atlantic offer a PIC freeze up front when
someone calls to start telephone service?

Mr. BRETON. I did not check—when somebody is just initiating
basic service, I am not sure. When somebody has a slamming prob-
lem, yes, they do offer it. We offer it right up front on the slam-
ming complaint, but I would have to do some checking on that
other situation.

Senator COLLINS. From my experience the answer to that is no,
that the offer or the explanation that a PIC freeze exists only oc-
curs upon the consumer complaining of slamming. One problem
with doing it up front is right now you are the honest broker in
this, but ultimately I assume Bell Atlantic is going to get into the
long distance business. If that happens, is not the local telephone
company now put into a situation where it has a conflict of interest
in trying to resolve these slamming complaints?

Mr. BRETON. We do plan to be in the long distance arena; we
have filed in New York. We are opening our markets in just about
every State. We are susceptible to that complaint, that as a local
carrier you have an advantage, we expect to do the long distance
business through the guidelines of the Telecom Act that put to-
gether some pretty distinct areas of how to separate this kind of
business. We will follow those and make it as fair as it can possibly
be made. There will always be people saying that we have an un-
fair advantage, but the best way to change these carriers on tele-
phone lines is through the local exchange carrier. I know in Port-
land here we have competition for the local lines; somebody is pro-
viding that. So any local exchange carrier, maybe in 3 or 4 years
we will not have the numbers we have. For example, in Maine our
long distance dominance in in-State long distance calling is less
than 50 percent on business lines. We have had that market at-
tacked by 180 carriers. So we do not have all those market num-
bers that we used to have. And we expect that as we continue to
open our markets that we will have competition, but we will take
on that kind of concern.

Senator COLLINS. Ms. Grant, I know you have a lot of expertise
in telemarketing scams. In many cases that we have learned about,
telemarketers have been involved in the slamming. Do you think
that there is an economic incentive for telemarketers to engage in
deceptive practices because they are likely to be paid in part on a
commission basis?

Ms. GRANT. Yes, I do. And we know that in many of the in-
stances where we have carriers that we would consider legitimate
major carriers accused of slamming it is because they have
outsourced. They have used outside marketing firms who are paid
by a commission basis, and obviously they then have an incentive
to claim the highest number of consumers possible as having
agreed to switch.

Senator COLLINS. Some of the more reputable long distance car-
riers have found that they had a problem when they outsourced the
telemarketing but that that problem and thus the number of slam-
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ming complaints declined once they brought it in-house. Another
approach taken by some of the larger long distance companies is
to have a third-party, independent verifier of the consumer’s will-
ingness to change carriers. What do you think of those two ap-
proaches?

Ms. GRANT. I think that retaining your marketing functions in-
house obviously gives you more control. But you could probably
have very good monitoring provisions if you use outsources for that.

In terms of independent verification, we have seen so many
abuses in that regard where even though the verifier and the com-
pany that is selling the service are supposed to be separate, they
appear to be in league, just very easy to do. And the salesperson
will in some cases be standing right there with the verifier in the
same conversation putting the person on the line to verify the
change. I think, although independent verification is an attractive
part of the solution, it is hard to ensure that it really is inde-
pendent, and that is our main concern.

Senator COLLINS. Could you describe for us some of the more
fraudulent telemarketing techniques that you have encountered in
going through the complaints? The reason I would like you to do
this is to help educate consumers on what to beware of.

Ms. GRANT. Well, there is no bounds to the creativity of crooks.
As I said, the most common kind of ploy that we see used is the
billing consolidation, which is really confusing for people because
they do not even really understand what that means. Consumers
in most cases get all of their various kinds of telephone charges in
one bill anyway, but I think just the sound of billing consolidation
is attractive because people are so overwhelmed with different
pieces of paper. Very often these marketers will claim to be the
consumer’s original long distance carrier or local carrier and are
just offering a new way of billing. Sometimes they claim that in
fact this change in billing, this bill consolidation, is something that
is now required by the Telecommunications Competition Act. Some-
times they claim to be calling on behalf of the Federal Communica-
tions Commission.

Senator COLLINS. That is pretty bold.
Ms. GRANT. Yes, they are. They are very bold. These are people

who probably are engaging in other kinds of scams as well and
lying is just second nature to them.

Sometimes they claim to be conducting surveys about either tele-
phone service or something else entirely, and they’ll walk con-
sumers through a series of questions and they’ll tape record their
answers and they’ll get various yeses to different questions, and
then later they’ll produce a doctored tape that is supposed author-
ization using those yes answers.

Sometimes they will approach small businesses telling them that
they are such great customers that they are going to be offering
them a new discount plan. And, again, they will be pretending to
be their original carriers. There is no agreement that you are going
to be changing, just that you are going to be on some new reduced
rate plan. Who could refuse that, that sounds great, and so people
say yes to that. And then the next thing they know they get a bill
from one of these companies. And not only were they switched
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without their consent but it is no rate reduction at all. It is usually
three or four times higher than their original carrier.

The prize promotions, we know that that is another common way
where you fill out some kind of entry form at a county fair or a
mall, also product promotions for coupons to get free products is
another way that people are roped in for both slamming and cram-
ming, where they are signing something not reading the fine print.

The job scams. The most amazing one that I have ever heard of,
and we have received two or three calls about this particular outfit,
is a company that calls consumers claiming to have purchased
debts that these consumers owe someone. As far as the consumers
know, they owe no one. But these companies claim that they have
purchased the collectibles on this debt and that the consumer can
get out of the debt and have a clean credit record if the consumer
agrees to buy his or her phone service from this company. When—
I mean, there is no way that you can even imagine the ploys that
these companies will come up with to either trick people or in this
case really intimidate them into buying their phone service. They
say, if you do not buy our phone service then we will go after you
for these debts and we will take you to court. That is the height
of unfairness.

Senator COLLINS. Thank you.
Mr. Breton, you mentioned that you are supporting legislation at

the State level related to slamming. I would like you to be very
specific for Senator Durbin and for me on what changes you would
like to see at the Federal level, whether through regulation by the
FCC or through changes in the law. And to give you an example,
for example, should welcome packages be prohibited by the FCC?
Should we have criminal penalties? What would be your advice?

Mr. BRETON. We are at a stage now where we are still reviewing,
I believe there are seven pieces of legislation. The most recent one
that came out this week from Senator McCain, and each one of
them has had a different flavor. I know we are pushing for in-
creased penalties and for slammers not to receive any of the com-
pensation. I believe right now there is—as I think Ms. Grant point-
ed out, that for a consumer to figure out how much they owe that
different carrier after they have been slammed, that could be a
problem for pushing for that. As far as a welcome package, we are
right now reviewing that. The negative checkoff is problematic. I
know in Maine we do not do negative checkoffs. We had an experi-
ence with that that did not go that well, and we expected not to
ever do that again. And so those are the ideas I have, but I do not
have any specific things other than the comments we filed on the
bills.

Senator COLLINS. When you say that the long distance carrier
should not be able to keep the money, are you talking about
charges that are above the amount that the consumer would have
paid if the consumer had kept the preferred provider, or are you
talking about the long distance carrier not being able to collect any-
thing for the calls?

Mr. BRETON. We are talking about anything. That is what we
propose. I do not know how other long distance carriers have
weighed in on that. But what we are saying is if somebody had
some deceptive action which took you from one carrier to another
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without your knowledge, that the new carrier that caused that ac-
tion should not receive any money, any advantage out of this, be-
cause it will be a gaming thing. It could be they do 95 out of a hun-
dred of those and 95 of them hold true and they keep the money.
We would rather have the consumer, if they are going to pay any
money on that bill, would be to the carrier they expected to pay at
at the rates they expected to pay.

Senator COLLINS. Some long distance carriers have objected to
that proposal because they believe it would encourage fraud by the
consumer, that a consumer might run up a huge phone bill and
then say, well, gee, I did not realize that I had been switched and
get off without paying the bill. Do you think that is a real problem?

Mr. BRETON. Well, that is an issue in the proposed State legisla-
tion in Maine. While the FCC legislation today, I believe, leaves
the door open for the consumer to pay their original carrier, the
Maine legislation was uncertain as to what to do. We are concerned
that this could create a situation where some claims could be made.
After the claim—we note the claims on a customer’s bill and we
waive the charges. I believe if it happened six times in a row we
would catch on to that consumer. But we would like to not have
that possibility because it could be at that one and only time that
a $5,000 bill was run up. But our contention is we would just rath-
er not attract more administrative problems through slamming,
and to close a loophole on somebody making a false claim to get
a free phone bill, it puts us in a tough spot. We would rather just
avoid that whole situation, and the consumer’s understanding
would be I made 30 minutes worth of calls, I would have paid this
much with my other carrier, that is what I expect to write a check
for this particular month.

Senator COLLINS. Mr. Breton, do you think that the local tele-
phone companies should be required to report to the FCC if they
are getting a spate of complaints involving a particular long dis-
tance carrier? Should there be some obligation on you to alert the
FCC if all of a sudden you are getting tens or hundreds of phone
calls that implicate a particular long distance carrier as being an
egregious slammer?

Mr. BRETON. I would like to try to sidestep that answer only be-
cause it puts us in a spot of turning the policing act on the tele-
phone bill to a carrier that we might very well be competing with
head to head in in-State, and this would put us in a tough spot.
When we were formulating our responses for today, we allude to
in some background material to the scorecard compiled by the FCC
without really mentioning any carriers because it puts us in a dif-
ficult spot. If we were forced to track that and turn it over, obvi-
ously, we will do what we have to do. But we would rather not be
the first to scream about ABC company having 10 slams in a row.
I know that we will probably terminate the billing arrangement we
have with them. That would be how we deal with most of it.

Senator COLLINS. I guess what troubles me about that answer is
the average consumer is not going to call the FCC and complain.
The average consumer’s not even going to call the National Con-
sumer’s League and complain. They are going to call you. The aver-
age consumer has no idea whether or not the problem that he or
she has experienced is an isolated one or whether or not a whole
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lot of other customers are being slammed by the same company. So
what I am struggling with is how do we trigger the FCC to take
action against a particular carrier. If consumers are not com-
plaining to the FCC, and I would not expect them to do so, and you
are not reporting a pattern of deceptive practices, then I am un-
clear how the FCC, and I am going to ask the Commissioner this
question, how the FCC knows to take action.

Mr. BRETON. I guess what I would offer is we would be willing
to track it in any way that would be competitively neutral so that
we didn’t expose ourselves to a situation. But as far as tracking,
yes, if we track I believe that information should be available to
agencies such as the Maine Public Utilities Commission, which we
do show complaints to them and the nature of the complaint as
well as the FCC. I would want to say we would want to turn them
over, but we would want to be very careful so that we would have
a mechanism of turning them over without starting a side show
that takes away from the real problem.

Senator COLLINS. Ms. Grant, my last question for you is very
similar to that which I posed to Mr. Breton, and that is what spe-
cific recommendations would you have for regulatory changes that
could be implemented much more quickly by the FCC and also
statutory changes to deter this very unscrupulous practice?

Ms. GRANT. I do think that the FCC should set some limits to
the number of complaints that a company can have before action
is taken, and there could be a series of different levels of actions
that the FCC would take, depending on the number of complaints
and whether it is a repeat offender. But what happens now is that
there need to be so many complaints before the FCC acts or before
a local company feels that it is able to terminate its relationship
with a service provider without fear of some kind of liability. But
I think it would be very helpful to the local companies as well as
consumers in general to have those kinds of minimum standards
for how the companies conduct themselves.

Senator COLLINS. And do you see the need for some law changes
as well? Senator Durbin has suggested criminal penalties for re-
peat offenders. That is an idea that I find very appealing as well;
it is deliberate and it happens time and time again. Or perhaps we
should make sure that the FCC revokes a carrier’s license, or what-
ever the proper term is, in the case of a repeat offender. Do we
need stiffer fines; are there any law changes that you would like
to see?

Ms. GRANT. Yes, I think that law enforcement agencies at both
the Federal and the State level need more tools to shut these peo-
ple down and to penalize them. And also, as I said before, I would
like to see the law say, as it does for disputed 900 number charges,
that the consumer has the right to refuse to pay. I think ultimately
the most effective way of going at this is to take away the economic
incentive to slam.

Senator COLLINS. Thank you. Senator Durbin.
Senator DURBIN. Thank you, Senator.
Let me try to get an understanding first of the local situation,

and then I want to ask a broader question.
So at the current time Bell Atlantic does not offer long distance

service?
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Mr. BRETON. That’s correct. We offer State long distance service,
in-State, within Maine only.

Senator DURBIN. OK, so you would not offer it to Massachusetts
or Illinois, whatever?

Mr. BRETON. Yes.
Senator DURBIN. And how many companies compete with Bell

Atlantic for local service, within Maine, for example?
Mr. BRETON. When you say local service, are you talking about

the dial tone line going into your home?
Senator DURBIN. Yes.
Mr. BRETON. There is one competing head to head with us in

Portland now. We have about—contracts with about eight others
that have the authority to compete. But one right now head to
head in Maine, and there are 23 other telephone companies pro-
viding service in Maine in their own territories.

Senator DURBIN. And you said there were about 200 long dis-
tance carriers that Bell Atlantic bills for at the current time?

Mr. BRETON. There are about 200 carriers that are authorized
through the Maine Public Utilities Commission to provide long dis-
tance service in Maine, and we bill for a majority of them but I do
not have an exact number who we actually bill for.

Senator DURBIN. So if I wanted to start a long distance telephone
company and sell to people living in Maine, I would have to go
through some State process of approval through your Public Utility
Commission?

Mr. BRETON. Yes.
Senator DURBIN. Is that correct?
Mr. BRETON. That’s correct.
Senator DURBIN. And once having received that approval from

the State utility commission, then is it your obligation to bill, to
pass the bills along to my long distance company?

Mr. BRETON. If they contracted with my company, absent some
reason why we could not or should not take their business, we
would probably do the billing and collection for that particular com-
pany.

Senator DURBIN. That is what I would like to focus on because
I think that is an important element. You suggested that you had
turned down, refused to bill, for one long distance carrier. What
was the reason?

Mr. BRETON. The reason was repeated complaints about slam-
ming.

Senator DURBIN. All right. And I take it that you can do that
without violating any consent decree from Federal courts or any
State law; that is Bell Atlantic’s decision.

Mr. BRETON. That’s correct.
Senator DURBIN. So does Bell Atlantic take on—as a regional

carrier take on the responsibility of monitoring the long distance
carriers to see if in fact there are increasing numbers of complaints
about specific carriers?

Mr. BRETON. I am not aware that we do. I am not aware we have
a specific procedure for looking at these things today. I know that
slamming has heightened our awareness as to problems caused by
the situation.
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Senator DURBIN. So how did you come to the conclusion about
this one company that you wanted to stop doing business with?

Mr. BRETON. I do not have specifics on that. I could get that. But
I believe it was the nature of how many calls we were taking based
on the number of bills we were providing for them was getting
problematic and we did not like their practices.

Senator DURBIN. But, for example, if a company is relatively new
to Maine and it turns out to have been a bad player in Texas or
Illinois and had problems with the FCC and in fact were fined sub-
stantial amounts for those problems, what you are suggesting is
that Bell Atlantic under the current process and rules really would
not take that into consideration as to whether they would play the
middle man and bill for that long distance carrier in Maine.

Mr. BRETON. That is a good question, Senator. Within our own
footprint of 14 States we would use our own information that we
can gather about that particular client and share it amongst each
other. I do not know if we would share it with Ameritech, what
have you, to say stay away from this bad actor, they are going to
cause a problem. I do not know.

Senator DURBIN. Does Bell Atlantic get compensated for billing
this long distance service?

Mr. BRETON. We get compensated for billing and collections and
there is a factor added in for uncollectibles, for bills that are bad
debts.

Senator DURBIN. So this is in fact a business proposition for Bell
Atlantic. There is money to be made; obviously you would not do
it. And you are providing the bill to the consumer with the name
of your company on the bill and have something in-State, too. What
I am driving at is, going back to Senator Collins’ point, is seems
like the regional companies here are not passive players. You are
active players in this process, and you in fact make a profit off
these long distance companies. You in fact decide whether you
want to do business with these long distance companies. And the
question she raises I think is very pertinent. You may be the only
source of information to help police against these companies. And
I also think that your burden as a regional carrier should go be-
yond your footprint, as you say. If your company, as large as it is,
and the regional companies are rather large, is not following the
FCC action, for example, they on an annual basis or maybe more
frequently will fine some of these long distance carriers for actions
in another State. And I would think that would raise a red flag in
Maine, too, that perhaps they ought to be on a watch list. And if
you start receiving complaints in Maine maybe it is time to cut
them off. What am I missing here?

Mr. BRETON. I believe you are on track. I do not know for sure
if there is a watch list. I do not know if we refused to even take
on some business. I just had evidence of the one that we termi-
nated upon already doing some billing for them. I would like to
talk to somebody in my company in the billing and collections
group to get a better feel for how we screen. Obviously that would
be a concern to us.

Senator DURBIN. How profitable are these long distance carriers
we are talking about? I know there are large ones but there are
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also brand new ones on the scene. Is there a lot of money to be
made here?

Mr. BRETON. I know the size our market is in Maine, the in-State
long distance market in Maine is about a $300 million market,
maybe. But I do not know what it is nationally. And I do not know
how profitable they are, but they are—with 188 certifying in Maine
at one time, Maine is a small market, Maine is a very small mar-
ket, so there must be something. Maybe one of the carriers could
give us a better idea.

Senator DURBIN. Ms. Grant, can you speak to that, do you know
about these long distance carriers and their profitability and how
many there are nationally and what kind of money they make out
of this?

Ms. GRANT. I don’t have numbers, but I will tell you that there
are more and more every day. Anyone can call themselves a tele-
phone company now. It is easy because you do not have to build
your own infrastructure, your own network; you can just buy serv-
ice wholesale from somebody else and resell it.

I will also note that I believe that there is a list of deadbeat con-
sumers that is shared by the telephone companies and I forget
what it is called, I know it has come up in discussion about 900
number problems, so that if somebody has really abused their abil-
ity to have a telephone and stuck a company in one place, that
company shares that information with its competitors in other
places. I don’t understand why there could not be something simi-
lar for these slammers.

Senator DURBIN. Mr. Breton, say it ain’t so.
Mr. BRETON. Firsthand knowledge, I do not know. I would imag-

ine whether we have a bad debt on a customer I know we carry
it forward in our bills. If, for instance, Mr. A ran up a telephone
bill and there is a bad debt there, we will note that Mr. A cannot
have phone service again until they pay off the bad debt.

Senator DURBIN. And would the RBOCs exchange that informa-
tion?

Mr. BRETON. That I do not know.
Senator DURBIN. Let me ask you, one of the things you said in

your testimony is if somebody calls complaining saying I have been
slammed, you make certain that you restore them to their original
long distance service without charges for changing, either a charge
for initiating the slamming service or for returning to their old
service. But there is no adjustment made on the actual bill for the
monthly charges that might have come from the company that
slammed them.

Mr. BRETON. If the consumer—we then ask the consumer—we do
adjust, that is correct, Senator, we adjust the $5 charge that was
incurred by the long distance companies for us changing from one
to the other. Then we waive the charge to restore them back to
their original carrier, and we ask the customer to contact that long
distance carrier to see if they want to give the customer credit and
then we will flow that credit through on the next bill. If the cus-
tomer calls us back and says they told us sorry, we are not helping
you, we have a tape, we have whatever of somebody authorizing
this change as a legitimate charge, and the customer still insists
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that there was no way they could have done that, we will adjust
that bill and we will go after that long distance carrier.

Senator DURBIN. The last area of questioning here is on this
issue of cramming, which has come up a few times here. If Bell At-
lantic wants to offer a new service to customers in the State of
Maine, for example, whether it is call forwarding or some new
modification on that, and they advertise it and the customer calls
and says I am interested in that, how do you in fact verify that
that customer has given approval for this new charge to be added
to the bill?

Mr. BRETON. We have a billing name on our records, and we—
if it is that particular person we just verify that they have service.
If they are asking for a service like that, we will place it on the
bill and make it as easy as possible.

We also have a policy, by the way, of removing that charge im-
mediately if we made a mistake, if in some cases a very adult-
sounding 13-year-old in the household decides to order call waiting
without telling the parents, then we will waive that charge, abso-
lutely no money will be expended by the customer on that. So we
have a very liberal policy on our own services like that.

Senator DURBIN. But no signature is necessary, no written au-
thorization, no PIN number, no PIC freeze number? If it is involved
with local service and additions to charges, merely the oral rep-
resentation that I am Mr. So and so from Portland, Maine, and this
is my telephone number is enough to change that service and bring
it to the bill; is that correct?

Mr. BRETON. That is—we change it on a verbal—yes, we do.
Senator DURBIN. Let me just say that I understand that the re-

gional companies, including Bell Atlantic, are not the target of this
hearing. But I would suggest to you that you are really intimately
involved in this from a business viewpoint as well as from a profes-
sional viewpoint. And I have to agree with Senator Collins, I think
you may be in the stronger position to deal with this absent
changes in the law than virtually anyone. If there is evidence of
wrongdoing by these long distance carriers, not only in your region
but nationwide, you would be the first to know about it or could
be the first to know about it and protect consumers. I assume that
if you do not bill these long distance carriers that they have to bill
directly; is that correct?

Mr. BRETON. That’s correct.
Senator DURBIN. I think that would be another red flag, when

people start receiving a new bill from a company they never heard
of and they are told that this is your long distance carrier, they
would be alerted many times to the fact that they had been
slammed. So I think that having said that, and based on your testi-
mony, you have an enormous volume of changes that takes place,
and I am always shocked when I hear this, how many people really
do set out to change their phone service each year. But I just can-
not imagine anybody else in this process who can play the role of
an honest broker as the regional companies can, and I hope that
we can find a way maybe even without changes in the law to see
that take place. Thanks.

Senator COLLINS. Thank you very much, Senator Durbin, and
thank you both for your testimony this morning.
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Our final formal witness of this morning, before we go to a public
comment period, is the Hon. Susan Ness, who in 1994 was ap-
pointed by President Clinton as a Commissioner of the Federal
Communications Commission. The FCC, as we have learned this
morning, is responsible for regulating the telecommunications in-
dustry and handles slamming complaints. Commissioner Ness is an
attorney with a very impressive background in communications
and in the financial arena. We also very much appreciate her mak-
ing the efforts to come here this morning, and I think it has been
valuable for her to hear firsthand the problems that consumers are
experiencing.

As I have explained previously, pursuant to Rule 6, all witnesses
who testify before the Subcommittee are required to be sworn, so
at this time I would ask that you stand and raise your right hand.

[Witness sworn.]
Senator COLLINS. Commissioner Ness, if you will please proceed,

and feel free to take as much time as you wish, within reason.
Thank you.

TESTIMONY OF HON. SUSAN NESS,1 COMMISSIONER, FEDERAL
COMMUNICATIONS COMMISSION

Ms. NESS. Thank you, Madam Chairman. I greatly appreciate
the opportunity to be here today. You are doing extremely impor-
tant work on behalf of the consumer and I am most grateful. Also
I want to thank you, Senator Durbin, for your leadership in this
area as well.

I sent you detailed written testimony, which I ask at this point
that you place in the record.

Senator COLLINS. Without objection.
Ms. NESS. With your permission I will just summarize my testi-

mony so there will be more time for discussion. Certainly a lot of
ideas have been put on the table today, and I am very pleased to
hear these ideas.

As we have heard repeatedly this morning, slamming deprives
individuals and business consumers of a fundamental right, the
right to use their carrier of choice. This is a major problem in the
telecommunications industry, and we at the Commission share
your commitment to eradicate the practice.

Slammers are nothing if not bold. They are equal opportunity
perpetrators. Victims of slamming include Members of Congress,
such as you, Madam Chairman, their staffs, as well as employees
of the FCC. The Commission receives more complaints about slam-
ming than any other telephone-related complaint. In 1997 we han-
dled about 45,000 telephone-related complaints, of which almost
half were about slamming. That is about 20,000 complaints on
slamming, an increase of about 25 percent over last year. Now, be-
cause many slammed consumers grin and bear it or resolve their
problems without bringing them to the Commission, we do not real-
ly know how many of the 50 million carrier selection changes each
year result from slamming. If it were just even 1 percent, which
as we all agree is extremely low and well understating the case,
it would total over 500,000 slamming incidents nationwide. And we
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have heard the scenarios involving deceptive sweepstakes, mis-
leading forms, forged signatures, and telemarketers who do not un-
derstand the word no.

In complaints to the Commission consumers commonly use words
like ‘‘abused,’’ ‘‘cheated,’’ ‘‘pirated,’’ ‘‘hijacked,’’ and ‘‘violated,’’ to de-
scribe how they feel. And quite simply, as you have so beautifully
stated, consumers are furious that their carrier selections are being
changed without their consent.

Now we are starting to see complaints of slamming intraLATA
with the short-haul local toll service within the States in areas
where carriers are competing for presubscription. And as competi-
tion is introduced at the local level for local telephone services, un-
doubtedly there will be reports of slamming on that score. So if this
was the tip of the iceberg now, I think we are entering Antarctica.

The FCC has really taken slamming very seriously. Even before
passage of the 1996 Telecom Act, we adopted orders to ensure that
consumers’ rights to use their preferred carrier would be preserved.
Our approach has been two pronged. First, our rules make it hard-
er for carriers to slam. All carrier changes are required to be
verified in one of four specified ways. And then, second, carriers
who do not follow the rules are severely punished.

We review complaints for patterns of abuse; in particular we
have been imposing very serious fines. Since 1994 we have taken
enforcement action against 17 companies, we have imposed forfeit-
ures totaling $160,000 against two such companies, entered into
consent decrees with nine companies with combined payments of
about $1.25 million, and have assessed approximately $500,000 in
proposed additional penalties against five carriers. We also have
two major investigations ongoing which will probably come to pub-
lic attention fairly soon.

The Communications Act now gives the Commission additional
authority with respect to slamming. The Telecommunications Act
of 1996 added Section 258, which makes it unlawful for any tele-
communications carrier to submit or execute a change order in a
subscriber’s carrier selection, except in accordance with the Com-
mission’s rules. That law also provides that any carrier that vio-
lates these procedures or collects charges for telecommunications
service from a subscriber after the violation shall be liable to the
subscriber’s properly authorized carrier for all charges collected.
The 1996 act requires the slamming carrier to disgorge any moneys
it has received from the consumer and turn them over to the right-
ful carrier. In this fashion, the slamming carrier reaps no benefit
from its illegal actions.

Although the 1996 act created a statutory mechanism for elimi-
nating the financial incentive for carriers to slam, the language of
the act did not explicitly provide remedies for consumers that had
been slammed. In addition, Section 258 did not provide guidance
on how to restructure the complex relationships between carriers
who submit carrier change orders and those who implement them,
without slowing down competition or restricting consumer choice.
I know that has been the subject of much of the discussion today.

This quarter we will be completing new rules to implement the
legislation. Our objective is the same as yours, to slam the door on
slamming. The Commission has been active in educating con-
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sumers about slamming and their rights in this area. This outreach
has led consumers to become more informed about the problem and
to insist the carriers afford them their rights without intervention
by a regulatory agency. Examples of our outreach to consumers in-
clude the ‘‘Common Carrier Bureau’s Scorecard,’’ which is a pam-
phlet that everyone can see outside this hall, which names names.
It reports how many complaints have been filed against specific
carriers including Bell Atlantic, and people can see, who has been
causing problems with lots of complaints nationwide. This outreach
certainly has been helpful to us because as we get more complaints
we are better able to tailor both our resolution of the complaints
as well as propose any changes in our rules to address the issues.
Our information on slamming is also available at our Website,
www.fcc.gov.

In addition the Commission has a comprehensive program with
the media and consumer groups to remind consumers how to avoid
being slammed and where to seek relief if they are slammed. Our
Call Center staff is trained to answer consumer inquiries. That toll
free number is 1–888–CALL–FCC. We also send out thousands of
consumer brochures on slamming and complaint resolution in re-
sponse to calls to our consumer hotline. These efforts have signifi-
cantly increased consumer awareness, resulting in a jump in the
number of slamming incidents reported to the Commission as op-
posed to State regulators. These cases also help us, as I mentioned,
to determine what best to do. The message we mean to send to car-
riers is loud and clear: We will not tolerate slamming.

And I understand Congress is considering additional legislation
in this area. I particularly applaud Senator Durbin in providing for
direct redress to the courts, either through State-initiated class ac-
tion suits or individual consumer remedies, including minimum re-
coveries that can be enforced in small claims courts, as was done
in the Telephone Consumer Protection Act. Making criminal rem-
edies available also will reinforce the message that the tele-
communications industry is open to reputable companies only, and
I applaud that initiative as well. Whatever Congress decides in fur-
ther legislation, again, our objective is the same—to prevent this
type of intolerable abuse. We are trying to make examples of some
of the major abusers. We will publicize these efforts to deliver the
message to consumers and as a reminder to carriers that they can-
not get away with slamming.

In addition, we have held forums—most recently last June—with
some of the local exchange carriers about their billing and collec-
tion practices. In general we do not regulate billing and collection.
That is an unregulated service that the carriers provide. But we
are talking with them about the kinds of abuses that are occurring,
the complaints that we are receiving, to try to come up with some
best practices. And we are going to continue to focus on that area
as well.

Congress has already provided the FCC with powerful tools to
combat the problem. We will diligently employ these tools and any
new ones you fashion to achieve our shared objective. With tougher
rules and vigilant enforcement, we will help to restore the right of
consumers to choose their local and long distance carriers and to
have that choice honored in the marketplace.
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I appreciate the opportunity to appear before you today and am
happy to answer any questions.

Senator COLLINS. Thank you very much, Commissioner.
Whether you look at your own statistics or at the statistics of the

National Consumer League or at the statistics that the local tele-
phone companies have given us today and in other forums, there
is no doubt that slamming has exploded, that it is a growing prob-
lem. Given that indisputable fact, do you believe that the FCC has
been tough enough on slammers? If you have been tough enough,
why is everybody doing it? Why is the problem growing?

Ms. NESS. We have taken every step that we can and will con-
tinue to take steps to stop the practice. Why is it happening? Be-
cause there are a lot of telemarketers out there that do not share
our ethics, for example. We have got to be harder, perhaps, on
some of the local carriers that are doing the billing and collection
to try to get them to focus in on those carriers against whom they
have received complaints, as we discussed here earlier today. We
do not regulate telemarketers. The FTC does regulate tele-
marketers, although we regulate the carriers. If carriers are using
telemarketers, we have to make sure that their practices meet cer-
tain standards. And we are, as I mentioned, revising our regula-
tions. We received comments on the proposed rules; we expect to
complete that rule making within the next month. Those should
address many of the issues that were raised—or suggestions that
were put forth today. I can’t say how the rule making is going to
come out, but I can tell you from my own personal perspective that
the ‘‘welcome package’’ is entirely unwelcome, and I would not be
surprised to see that eliminated from the options for verifying a
consumer change.

One thing we know is as more competition is introduced, particu-
larly in the local marketplace, we want to make sure that con-
sumers can in fact change carriers if they so desire without a lot
of hassle. And it is a balancing act to try to come up with a method
by which only truly desired changes take place. I think a lot of
ideas were put on the table today. Certainly our massive record of
comments provides us with a significant amount of guidance. When
we issue these regulations within the next month, we will begin to
see once again a lot of publicity on slamming and, therefore, hope-
fully a reduction in the number of complaints. But the more one
advertises these issues or publicizes these issues, the more likely
consumers will file complaints, rather than chalk it up to an exas-
perating experience that consumers just let pass by.

Senator COLLINS. I realize that the FCC has to strike a balance,
that you want to promote unfettered competition in the long dis-
tance industry, but at the same time there is a very important con-
sumer protection role that you need to play. And I guess when I
look at the enforcement actions taken by the FCC since 1994, it
strikes me as pretty weak. In the State of Maine we have almost
200 companies providing long distance service right now. Nation-
wide it has exploded similarly. As I understand it, the FCC has
only taken enforcement actions against 15 companies since 1994.

Ms. NESS. It has been more than 15 companies, but when I am
saying enforcement, I am talking about formal enforcement as op-
posed to informal enforcement where we investigate the complaint
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and get resolution of the complaint without actually going in and
filing formal charges.

Senator COLLINS. Well, let me give you a specific example, be-
cause in several cases the States have been far more aggressive
than the FCC. You heard this morning Pamela Corrigan describe
her experience with a company called Minimum Rate Pricing. Flor-
ida assessed a fine of $500,000 against this company for slamming.
The FCC, by contrast, assessed a fine of only $80,000. My concern
is that an $80,000 fine——

Ms. NESS. Is the cost of doing business.
Senator COLLINS. Exactly.
Ms. NESS. Sure.
Senator COLLINS. It is not sufficient. We have not made the eco-

nomic penalty a deterrent to slamming, and the FCC’s penalty is
so puny compared to the State of Florida’s, and we could go to
other comparisons, too. The State of Illinois took action against I
think it was Business Discount Plan, which slammed Mr. Klein,
and, again, a far more forceful action than the FCC. Are you satis-
fied with the FCC’s enforcement?

Ms. NESS. We typically impose a $40,000 fine as the penalty for
initial complaints. We have in fact imposed fines as much as
$500,000. We have instituted revocation proceedings against some
carriers. We are right now, as I mentioned, in the process of two
major investigations that will probably help deter other incidents.
So we are trying to beef up our enforcement and make examples
of the companies that have been repeatedly causing problems. We
have the authority to go up to $110,000 per incident, and we have
the authority to go up to $1,100,000 for a continuing violation. I,
for one, am in favor of us using every single tool within our power
and every single dollar within our power to address the problem.

Senator COLLINS. Do you believe your authority to impose fines
is adequate, or would you like to see a law change?

Ms. NESS. I like a lot of the ideas that have been suggested, cer-
tainly to be able to provide more authority for the State attorneys
general to go in, for the consumers to go in in small claims court
and have the minimum recovery. I think those things would help
the process. Criminal penalties would be extremely helpful. I do
think that our existing powers on fines probably are sufficient. It
would be wonderful if we had more resources to be able to devote
to the problem. That certainly, as with many Federal agencies, is
a matter of scarce resources. But this is a problem that has to be
addressed. As we introduce competition at all levels of tele-
communications, the number of consumer complaints is going to
rise. It just goes hand in hand. As a result of that, the Commission
needs to refocus; as we move into more competition we have to
refocus our resources and energies into the consumer protection
side of the fence. And I would hope that we will do that. I certainly
will do everything within my power to ensure that we do that.

Senator COLLINS. One of my staff people who headed a regu-
latory agency in Maine speculated to me that the FCC has not
made the transition from being the regulator of essentially one
company, AT&T, to a whole new arena. It is now the wild west out
there with long distance telephone carriers and that there is not
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an enforcement mentality at the FCC, that you are not used to
playing that role. Could you respond to that concern?

Ms. NESS. I think we can certainly beef up enforcement, but I be-
lieve that we have in fact moved towards greater efforts on enforce-
ment. We have about 28 people who do nothing but resolve infor-
mal consumer complaints, and I believe we are authorized at a
level of about 70 people who do regular enforcement on common
carrier matters. There is such a wide—a sweeping area of enforce-
ment when you think of all of the laws that we do in fact enforce.
We have at the FCC a total of 2,000 people. That includes all of
our field personnel, that includes all of the local stuff. We regulate
cable, broadcast, telecommunications, wireless communications,
satellite communications, and obviously I would love to see us do
more in the enforcement area. As a staunch consumer advocate, I
think it’s an extremely important area we have to focus on. We
have a limited amount of resources. Part of what we need to do is
to employ those resources better. One way to do that is to have
very highly publicized enforcement activities against really large
perpetrators, and that is what we are in the process of doing. Re-
gretfully, I have not been able to present that information today
because it is ongoing. But I would hope certainly within the next
few weeks that question will be answered in the press. And, again,
as we complete the rulemaking on slamming which was begun last
August, I believe we will see that the tools that we have will have
been beefed up, the ability for the consumers to get redress will
have been beefed up as well.

Among the things that we are going to be addressing is whether
the consumers who have been slammed should have to pay any of
the bill or how they would get reimbursement for specific things
such as even the premiums that might have come with the regular
carrier. Those kinds of issues would be addressed here. But I do
think more tools for consumer self-enforcement would be very, very
helpful, and would also help our partners in the States to do their
jobs better. We are continuing to work with the States to resolve
some of the problems and exchange information.

Senator COLLINS. Has the FCC requested more budget or addi-
tional staff to deal with the explosion of slamming complaints?

Ms. NESS. I do not know the answer to that question.
Senator COLLINS. If you could get back to us for the record.
Ms. NESS. I would be more than delighted to do that.1
Senator COLLINS. Let me turn now to the role of the local tele-

phone company. You heard both Senator Durbin and I question the
Bell Atlantic representative about what their role in protecting the
consumer should be.

I would like to ask you two specific questions. One, should either
the FCC or Congress require the local telephone company to track
slamming complaints and report complaints to the FCC, particu-
larly when there is a pattern of abuse by a particular carrier? And
second, should we change the law or the regulations so that the
local telephone company only makes a change in a long distance
provider upon the explicit request of the consumer as opposed to
getting the request from a telephone company?
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Ms. NESS. Those are two—well, the latter is certainly one of the
issues that we are considering in the additional rulemaking pro-
ceeding underway. The balance there is to what extent can you
fine-tune what the consumer has to do without making it so cum-
bersome that it is difficult to change carriers. So we are trying to
balance out those concerns. Certainly affirmative verification is es-
sential, and I think clearly that is something that I, for one, am
strongly supporting that we do. I cannot speak for my four other
colleagues.

With respect to the situation you point out with Bell Atlantic,
carriers who execute change orders are responsible for making sure
that our rules are followed. We are trying to work with the local
exchange carriers; I think that is an area that we certainly can
beef up and should beef up. Whether this is putting in PINs, I
share the concern that you have had raised about trying to keep
in mind yet another PIN number, that is one idea certainly that
has been out in the marketplace. I would caution against requiring
anybody to use mother’s maiden name because that is what banks
typically use to verify credit, and the last thing I want to do is to
provide these people with that information.

But, certainly the carrier who is executing the change form has
an obligation to make sure that the procedures have been done cor-
rectly. That is an area of concern to me and I hope that we will
address to some extent in the upcoming rule making.

Senator COLLINS. Our focus this morning has been primarily on
long distance providers who are providing service. They may be
slamming customers, they are doing other unethical practices such
as cramming, but at least they are otherwise legitimate providers
of long distance service. The investigators of the Subcommittee,
however, have also discovered a sinister new development whereby
fly-by-night scam artists are setting up long distance companies on
paper only, slamming thousands of customers, and then quickly
going out of business, popping up again under another name. Have
you had any experience at the FCC with trying to detect this type
of operation?

Ms. NESS. We have taken action to decertify one group of so-
called carriers that were all related that sounded like they were
doing a similar type practice, Fletcher. So we are aware of this. We
do not presently require certification of long distance carriers. They
are supposed to file a tariff. It is a very simple tariff. The Fletcher
companies did not do that. Therefore, among other reasons, we
went after them with both barrels loaded.

We certainly could consider increasing—going back into a more
regulatory mode and requiring carriers to certify or to get certifi-
cates of service before they can provide long distance service. That
is somewhat duplicative of what is going on in the States. I do not
know to what extent that would prevent someone who was inten-
tionally designing a scam like that from carrying it out. I don’t
think it would do much to prevent that activity, but it is certainly
something that we should consider.

Senator COLLINS. But right now there is no background check, no
licensing process? Anyone can go in and simply file the tariff and
set themselves up to be a long distance provider?
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Ms. NESS. Typically what happens is they buy service from an-
other carrier in bulk and then resell it.1

And there are many, many legitimate carriers who do just that.
Senator COLLINS. But we know from the FCC statistics that re-

sellers tend to be those who engage in slamming most often, that
there is a problem with resellers in particular.

Ms. NESS. There are huge numbers of resellers across the coun-
try, and the vast majority of them in this business are doing a good
job in providing consumers with lower rates for their long distance
service. In fact, resale has been one of the tools by which we have
seen rates come down in long distance, and we are hoping to see
rates come down for local service as well. What we can further do
with that to ensure that they are valid companies, perhaps, as we
discussed earlier today, could take place in the form of looking at
the billing and collection issues that the local carriers engage in
contractually to carry their billing.

Senator COLLINS. Senator Durbin.
Senator DURBIN. Thank you, Commissioner Ness. So if I wanted

to start a long distance carrier today I really do not need a license
from the FCC.

Ms. NESS. You have to file a tariff with the FCC.
Senator DURBIN. What does that mean when you say file a tariff?
Ms. NESS. It is not a cumbersome process, but you are supposed

to state what the rates are that you are going to be charging your
customers. I think you could begin service the next day. And then
if you are a common carrier you basically have to offer service to
any and all without discrimination.

Senator DURBIN. So if I want to start a long distance carrier, too
good to be true long distance, and I file this tariff there obviously
is not going to be a background check on me if I can start business
the next day.

Ms. NESS. That is correct.
Senator DURBIN. And I do not file any bond with the FCC.
Ms. NESS. That is correct.
Senator DURBIN. And if I want to do business in Maine, I have

to look at the State laws. And I assume every State through their
public utility commission or department requires me to do some-
thing more; is that a fact?

Ms. NESS. I believe that is right. I can check on that, sir.1 I am
not absolutely positive.

Senator DURBIN. It seems like it is pretty easy to get into this
business.

Ms. NESS. It is.
Senator DURBIN. And it also seems like with the number of com-

plaints that you are receiving and the number of cops you have on
the beat that it is pretty tough to get caught.

Ms. NESS. Where there is a lot of consumer complaints we do in-
vestigate. I think one of the witnesses earlier today was astounded
how we did in fact respond and try to put together the information
and to resolve that complaint. Where we see a rush of complaints
or if we have information from a carrier, we will try to investigate.
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But you are correct, we have not applied as many resources as I
would like to see to solving the problem.

Senator DURBIN. When my too good to be true long distance car-
rier files a tariff, do I pay anything to the FCC? Is there a filing
fee?

Ms. NESS. Yes, I am fairly certain that there is. Again, I am
nervous about giving you misinformation.1

Senator DURBIN. You are under oath.
Ms. NESS. I know.
Senator DURBIN. Be careful.
Ms. NESS. But I believe that with every tariff that there is a fil-

ing fee. For just about everything that the FCC does there is a fil-
ing fee.

Senator DURBIN. I am just curious as to whether or not this
could be characterized as a user fee that might give use of addi-
tional resources for enforcement so that you could hire more people
to do investigations and enforcement.

Ms. NESS. I think the issue is less with dollars than with bodies;
being able to deploy the bodies. But it certainly is something worth
playing around with.1 I am delighted to take these ideas back,
trust me. I think it is great.

Senator DURBIN. So you follow what actions are taken by the
State utility commissions, public utilities commissions, against
these companies?

Ms. NESS. We have discussions with our counterparts in the
States about what they are doing and try to exchange information.
It is informal, there is not a real formal process in which we are
engaged. But right now, for example, the National Association of
Regulatory Utility Commissioners has done surveys. It instituted a
survey to find out from its membership how many complaints have
been filed and what the resolutions of the complaints are. We will
try to exchange that information.1

Senator DURBIN. I am not a cyberspace cadet nor do I profess to
be adept at all of the new changes in the Internet and the like, but
when I hear that kind of response I am surprised. The Federal
Communications Commission, it suggests to me from your testi-
mony, has not established a line of communications with public
utilities commissions——

Ms. NESS. Oh, no, sorry if that was the impression that you have.
Oh, we absolutely do. We talk regularly with our colleagues in
States. We are working with what they have done—NARUC has
done a survey, our staffs work very closely with their staff. The
conversations go on regularly. What I was perhaps suggesting in-
correctly is that there is no formal—there is no rule making that
says we need to do X, Y, and Z. It just goes on.

Senator DURBIN. Does not it strike you, though, as something
very basic that there would be an exchange of information?

Ms. NESS. There is.
Senator DURBIN. And formal.
Ms. NESS. Sure.
Senator DURBIN. So that any action taken against a long dis-

tance carrier in Florida against Minimum Rate Pricing, Illinois,
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Texas, is shared with the FCC and with the RBOCs so that the re-
gional carriers understand that out of the people who are——

Ms. NESS. Let me double-check to see what routinely we do.1 I
know every single State public utility commission receives all of
our press releases and all of the information that we make avail-
able certainly to the public. So a lot of that information is routinely
out there and the States have a routine way of receiving that infor-
mation. But I would not be surprised if it goes deeper than that.
Certainly in a number of States where we are doing an investiga-
tion we try to bring in the local PUC. Again, I cannot tell you how
formal that is. I do know of a couple of instances where that is in
fact taking place.

Senator DURBIN. How many long distance carriers nationwide
have filed tariffs with the FCC?

Ms. NESS. I think we have about 500 carriers or at least in order
of magnitude, about 500 carriers.1

Senator DURBIN. Roughly 500 carriers. How long does an inves-
tigation take? I am sure they vary in length.

Ms. NESS. Varies in length.
Senator DURBIN. Give me an idea.
Ms. NESS. Depends on the amount of information that is avail-

able. Usually it is done with a call coming in. The caller gives the
information to the FCC. If it is an informal complaint, the FCC
staffer will ask them to put it in writing in the form of a letter.
That letter is received; the carriers are notified; the local exchange
carrier is notified to get information from those parties and then
an effort is made to resolve the complaint informally. Again, since
you are asking for very specific information and it is not my
area——

Senator DURBIN. I do not mean to put you on the spot. If you
could just give me a general range.

Ms. NESS. My guess is it probably takes a week or two to get
that piece of it resolved. If it is a more involved case it then goes
over to formal enforcement, that is a separate group of people with-
in the same division who then begin more formal proceedings.

Senator DURBIN. So there are 70 people who are in that regular
enforcement division.

Ms. NESS. Correct, give or take.
Senator DURBIN. Can you give me an idea—you said some of

them were fined $40,000 up to over a million, potentially up to over
a million. How long do these procedures take to be investigated and
come to resolution? A year, 2 years?

Ms. NESS. They can take anywhere from a few months to 2
years.

Senator DURBIN. Well, it just strikes me that we have so
much——

Ms. NESS. Part of that issue, when we put out a notice of carrier
liability, they have a certain amount of time to respond, and there
are procedural requirements.

Senator DURBIN. I know, it is the lawyers. But it just strikes me
if we are dealing with 70 people at the FCC reviewing 500 long dis-
tance carriers and you are receiving 20,000 complaints a year now
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of slamming, you do not have a prayer. There is no way you can
keep up with this.

Ms. NESS. That is why we have to leverage it by publicizing in
a major way where we have taken very strong action against a par-
ticular carrier. And as I say, this is a process right now that is on-
going. I wish I could have come with the specifics, but it is not
ready for prime time.

Senator DURBIN. I’ll just conclude by saying I think that is part
of it, too. I think consumer information is part of it, coordination
with the State attorneys general and public utility commissions,
that is part of it as well. But as you said, we are just starting to
walk into an area of greatly expanding business opportunities
when it comes down to local carriers and the competition that is
bound to ensue there and the problems that are likely to follow. As
people try to use the same model of fraud and exploitation, there
will be bad actors out there and consumers will suffer. So I hope
that we can start thinking about this in different terms. We de-
regulated so let us go for competition. We know competition is good
for consumers but we also know——

Ms. NESS. But it has got a dark side.
Senator DURBIN. It has a dark side and we have talked about it

for awhile here, and I hope we can focus on coming up with some
legislative responses that target consumers as well as government
agencies to help bring some protection. Thank you, Madam Chair-
man.

Senator COLLINS. Thank you, Senator Durbin.
Commissioner Ness, we have experienced an explosion of slam-

ming. It is hurting small businesses; it is hurting families; it is
hurting senior citizens; it is hurting consumers across the United
States. And I am left with one of two conclusions, and I would like
you to tell me which one is right. Either the FCC has sufficient au-
thority to fight slamming and simply hasn’t been aggressive
enough in using the tools that are available, or the FCC needs new
authority and additional legal tools to fight slamming, because oth-
erwise we would not be seeing this very disturbing trend. So which
is it? Is it that there is not an aggressive enough enforcement ap-
proach at the FCC, or do you need new tools?

Ms. NESS. I think that no matter—even if I said yes to both, I
think we would still see a rise in the number of slamming com-
plaints, largely because I think consumers are finding out about it
and now better understand what’s going on, because there’s never
going to be a way of completely eliminating disreputable tele-
marketers. If it is easy to get into long distance it is far easier to
get into telemarketing, and, I agree with you, we need to provide
and ensure that the resources are applied in the best, most effi-
cient way possible to get at the problem. We are trying to do that;
obviously we can always do more. And I hope that we do do more.
I think that the rules that we are about to promulgate will go a
long way to resolve some of those problems. But they won’t address
them all. I think some of the suggestions that have been raised
here today for legislation are very good ones, and I think that those
will be complementary to the efforts that the Commission has al-
ready undertaken.



47

1 See Exhibit No. 1, for clarification of answer, in the Appendix on page 144.

Do we need additional tools? I think that, again, there may be
some specific aspects that would be helpful, but let—I am inclined
to say we have enough right now to be able to make a big dent in
it. It won’t solve the whole problem, but I do think the suggestions
to provide for the State attorneys general for class action suits, we
do not do class action suits, those kinds of things are particularly
helpful and will also complement our efforts to get at the heart of
the problem. I—that is hedging a little bit on answering your ques-
tion, but I think it is a little bit of an answer ‘‘yes’’ to both.1

Senator COLLINS. Thank you, Commissioner. I very much appre-
ciate your traveling from Washington to be with us today. I know
that this is an issue that Senator Durbin and I are going to pursue,
and I hope that you and other commissioners and the staff will
work with us to find a real and effective solution to this growing
problem.

Ms. NESS. I certainly see this as a partnership in working to re-
solve the problem. It is a growing one, it is one of great concern,
and we are going to do everything in our power to make it work.

Senator COLLINS. Thank you very much for your testimony.
Ms. NESS. Thank you very much.
Senator COLLINS. We are now going to turn to a brief period for

public comment. We have about 10 or 15 minutes. What I will ask
if you do have an experience you would like to share with the Sub-
committee, I do not know whether there are people who want to
do it through testifying today or just submitting a statement, but
I do want to provide this opportunity.

You can come up to the mike that has been set up in the front.
I would ask that you state your name and where you are from, so
that the court reporter can get your name down. I would also ask
if you are representing a specific organization that you identify
that organization. If you are just representing yourself, that is
great, too. Just let us know.

Ms. GRIFFITH. My name is Deborah Griffith. I am from Inte-
grated Communication Systems. We are a small interconnect up in
Auburn servicing small business to medium-size businesses in
Maine and New Hampshire.

A lot of the items that were discussed here were items that I
brought with me to discuss. One of the things that you were ask-
ing, Senator Collins, was how can you come up with a time or a
price tag for what this is costing. As an interconnect I deal with
probably 8 hours a week on slamming for my customers.

Everything is so complex these days. They do not know where to
turn, so they turn to their telephone providers. And sometimes
they will call Bell Atlantic, a lot of times our customers call us for
anything, and then I interface with Bell Atlantic to get it changed,
with their long distance carrier to get things changed, and I spend
about 8 hours a week on that. Several other people in the office
will also spend an hour or two, but I do the majority of it. Bell At-
lantic has to spend time, the long distance carrier has to spend
time to get this, so there is an enormous cost. Now, Bell Atlantic
is absorbing it, I know a lot of the long distance carriers, the larger
ones are absorbing it. As a small interconnect we can’t afford that
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kind of cost, so that is a cost that we have to pass on to our cus-
tomers in order for us to be able to stay in business.

Another item that we have a lot of trouble at our office physically
with one large carrier trying to slam our office lines on a weekly
basis. And one of the things that we did was put in caller ID to
try to find out who was doing it so that we could give the FCC
some information as to who was making these calls. The tele-
marketers that are doing this calling and even a lot of the phone
companies, such as Bell Atlantic, do not have their lines ID’d. The
lines come up with unknown. So there is no way to trace back.
When I send my letter to the FCC complaining about what’s going
on, then I have no way to say it was this phone number or this
company, because as soon as you ask for a manager, they will hang
up on you.

I send letters about every week to the FCC complaining about
somebody trying to slam our office or a customer being slammed,
and the resolution—the most I have gotten out of the FCC was a
letter saying this is what you can do to prevent slamming, and so
I do not see any resolution from them on the items. Now, I do not
really expect any because I am one small person and this is a
major problem across the country. But it is—for the interconnects,
and I am sure we are not the only ones that are doing it, it is a
major cost that we have to pass on to the customers. The customers
may have a $100, $200, or $300 bill for us to get this resolved for
them, and that does not have anything to do with the charges that
come up on their phone bill because these are separate charges
that come to us.

Senator COLLINS. I thank you very much for providing the Sub-
committee with your perspective.

Mr. DAVIDSON. Good afternoon, my name is Derek Davidson. I
am the Assistant Director of the Consumer Division with the
Maine Public Utilities Commission.

I would just like to clarify a couple points I think people need
to be aware of, that, as Dan Breton had mentioned earlier, as of
September of 1997 customers in Maine can now choose their in-
State toll provider as well as their interstate toll provider. Now,
the Maine Commission recognized that with people being allowed
to choose now for their in-State toll service, we anticipated prob-
lems with slamming with the in-State tolls that were currently
seen with the interstate tolls. So to address that the Commission
has drafted some legislation which Dan also mentioned, LD2903,
and I would just like to mention some highlights of that legislation
that we are hoping will go through smoothly.

One, the customer who is slammed will owe no moneys to the
slamming company. The slamming company will be responsible for
all fees to the—that were incurred in initiating the switch as well
as to return the customer to their original carrier. We will have au-
thority to levy fines against slamming companies on a per incident
basis. And there is also going to be an affirmative choice that com-
panies are going to have to go through in order to verify their cus-
tomer has indeed decided to switch their phone service.

We also have a complaint process to address the in-State slam-
ming problems. In-State slamming for the in-State toll service is
within the jurisdiction of the Maine Public Utilities Commission,
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and people who are slammed for their in-State toll service can call
the Maine Public Utilities Commission, we have an 800 number,
that’s 800–452–4699. And what we will do is we will assist them
in taking care of the charges and ensure that their complaint is
handled appropriately. We will also help people who are slammed
for the interstate service. What we will do with them is we will
give them some guidance on how they can—what they need to do
to address the problem. We will connect them with the FCC and
assist them in any other way that we can.

I did bring some materials on in-State and interstate slamming,
and it is on the table out front.

Senator COLLINS. Thank you very much, Mr. Davidson. I would
also ask that you provide to the Subcommittee a copy of the legisla-
tion that you have drafted for consideration by the State legislature
because that may be useful for us on the Federal level as well.

Mr. DAVIDSON. Sure, I have one with me.1
Senator COLLINS. Excuse me, Senator Durbin has a question for

you also.
Senator DURBIN. I asked earlier when the FCC Commissioner

was before us, do you know in Maine whether the Public Utility
Commission, when a company comes in and asks for authority to
do business in the State, a long distance carrier or local carrier,
routinely ask for any kind of background check as to problems that
company might have had in another State?

Mr. DAVIDSON. What we do is we have a certification process for
companies that are going to provide in-State toll service. And
what—as part of that certification process I am not sure the extent
of a background check we go through, but we make sure that they
are a corporation that is under good standing with the State. And
there is a checklist process that we go through that we require
them to file tariffs with us, we review those tariffs to make sure
they are in compliance with our rules and regulations. As far as
the extent of a background check, I am not sure.

Senator DURBIN. It just seems to me that some of these bad ac-
tors are moving around the country, and if we are going to discover
wrongdoing by the same company in Florida it may be a red flag
in Maine or Illinois as to whether or not we want them to do busi-
ness.

Mr. DAVIDSON. Well, one thing that we do do is we recently went
to a new computer system so that we could more adequately and
appropriately attract consumer complaints. And what we are doing
is we are trying to get an idea of the companies that are out there
performing business, what are the good actors, what are the bad
actors, so that we can when we are reviewing tariffs provide extra
scrutiny on the companies that we are having problems with.

Senator DURBIN. Thanks.
Senator COLLINS. Thank you very much.
Mr. DAVIDSON. Thank you.
Senator COLLINS. Good afternoon.
Mr. EISENHART. Good afternoon, Senator, thank you. My name is

Patrick Eisenhart. I am the owner of the OP Center, which is a
small business that operates out of the Small House, Joseph Small
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House, over in the historic district. And our goal in life is to keep
phone bills small for a lot of small businesses.

I have a packet of information that I would like to leave with
you. It covers a lot of areas, topics I would like to talk about.1

Very quickly, when you talk about these guys that are slamming,
who’s slamming, who’s not slamming, oftentimes people equate
that to mean resellers. And I am an agent for a number of reseller
companies, and our goal is basically to get the lowest rates, par-
ticularly in the State, for Maine businesses.

There is no State in the union that has higher in-State rates
than Maine. Companies—since the Telecommunications Act of
1996, long distance carriers have been moving out of the in-State
business as opposed to moving into it. That has been my experi-
ence. For example, one company, Connect America, which a year
ago—as early as 3 months ago, was charging 13.9 cents in-State
rates, now has had to raise its rates to 38 cents a minute.

Slamming, as far as active slamming, AT&T is in the hall of
shame of the Telecom Digest, which is a neutral newspaper that
you get on the Internet, it’s www.digest.com, cites AT&T as having
numerous incidents of slamming, were fined the $80,000 by FCC.
$80,000 to AT&T I would suggest is very little money, and what
happens with most of the businesses that get slammed, they do not
want to deal with it, they are too busy, they just go ahead and pay
it. So when we are talking about slamming I think we have to put
it within a context there are a number of companies; it is not just
the reseller companies.

My problem, as an agent for trying to get my customers the least
cost telephone service, is with, basically, Bell Atlantic. I have in the
packet the phone bills, the telephone numbers of some 12 different
companies that one column shows that they were provisioned by
AT&T in April—I am sorry, by Bell Atlantic, in other words, got
up on their long distance service by Bell Atlantic in April, charged
the $5, and then 2 months later they were slammed by Bell Atlan-
tic and by the companies that they bill for. So these are actually—
actual phone records and telephone numbers to suggest that is
happening.

I think the way my recommendation to deal with the problem is
not have the FCC add on more staff, have the Federal Government
do all kinds of prosecution of 500 different phone companies. I
think rather the focus should be on the regional carriers. They are
in a conflict of interest situation with long distance carriers for
both in-State and soon to be out-of-State.

There is a procedure in place, and the procedure that we take is
as follows. When we have a customer change their service they
write—they sign a letter of agency. That outlines—gives the carrier
permission to provide that service, it has the signature of the cus-
tomer, it has the signature of the agent that is signing that. That—
if that were required to be faxed in to Bell Atlantic, Bell Atlantic
had that on record, then any time anybody said, hey—and then a
confirmation coming back saying we have made that switch, I
think that would do it, if FCC would enforce that policy. The same
thing with 800 lines, the standard right now is a resporg form,
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which is a responsible organization form. That is a written docu-
ment signed by the customer, by the carrier, gets faxed to the ap-
propriate carrier, comes back again. The last part of this——

Senator COLLINS. I am going to have to ask you to wrap up your
comments.

Mr. EISENHART. I just wanted to leave you with that recom-
mendation. That procedure is in place, and if we enforce that at the
regional level I think the slamming would stop. The last part of it
is is that if someone does get slammed, and my recommendation
to my customers has worked very effectively, if they do get
slammed do not pay it and require that long distance carrier come
back and say, let me see your letter of agency or let me see your
responsible organization form. Thank you.

Senator COLLINS. Thank you very much for your testimony. Good
afternoon.

Ms. SAYRE. My name is Robin Sayre, and I am actually a public
relations manager for AT&T.

I wanted first of all to say of course that AT&T takes slamming
very seriously. In fact, I think we were the first company to bring
this to the attention of the FCC back in 1990. We do exit inter-
views with our customers to find out why they are changing their
long distance service, and that is how we found out a lot of people
who were leaving us did not know they were leaving us. And we
have always complied with FCC rules on slamming. We have taken
very aggressive steps to educate consumers about the problem. We
have sponsored public service announcements in various languages,
distributed pamphlets, and we take this very strongly.

The main reason I wanted to get up to speak today was to let
you know that we have actually sent a letter to our resellers, in-
cluding Business Discount Plan, to let them know that we are ask-
ing them to take steps to ensure that they are in compliance with
Federal and State rules and policies regarding carrier changes, as
a condition of AT&T continuing to process their carrier change re-
quests.1 As you may know, as a common carrier we have the obli-
gation to provide phone service to all resellers who come to us ask-
ing for service, but we have taken this extra step of sending out
this letter to make sure that they do conform to the procedures
that are required, to make sure that we are not inadvertently help-
ing them slam people. So I just wanted to bring that to your atten-
tion. I would be happy to share a copy if you would like, or I know
AT&T was going to submit comments.

Senator COLLINS. Right, thank you very much. I just wanted to
for the record say that prior to the hearing we did ask AT&T to
submit a written statement. That has not been submitted to us yet,
but we do expect to receive it.

I also want to let the long distance carriers who are here know
that in addition to their written statements we will be holding fur-
ther hearings on the slamming problem, and there will be more of
an opportunity at those hearings as well.

I do want to thank everybody for appearing today. The testimony
that we have heard has made it clear that much more needs to be
done to control slamming. Existing enforcement efforts are obvi-
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ously inadequate to stem the growing tide of slamming. In Maine,
for example, we have heard that slamming complaints to Bell At-
lantic have increased by over a hundred percent over the past year,
and that is completely unacceptable. I believe that the FCC must
step up its enforcement efforts to fight slamming and to make sure
that existing laws and regulations are followed.

Consumers deserve this protection. It is outrageous and com-
pletely unacceptable that a consumer’s choice of long distance car-
rier can be reversed without the consumer’s permission. The FCC
cannot treat slamming as an administrative or a technical problem
that can be solved by polite warnings to long distance carriers. To
me intentional slamming is like stealing, and that certainly seems
to be the opinion of many of the consumers whom we have heard
from today.

In addition, I want to pledge to work with my colleagues in the
Senate, especially Senator Durbin, who’s been such a leader in this
area. We want to make sure that the current legal remedies are
adequate and that the penalties for slamming provide an adequate
deterrent. It is evident that today they do not.

On behalf of myself and the people of Maine, I want to again
thank Senator Durbin for coming to Maine for this hearing. He has
been a leader on this issue, and I look forward to continuing to
work with him. I also want to thank his judiciary staff member for
being here and for his work on this issue. I want to thank my own
staff who’s worked very hard in putting this hearing together, Kirk
Walder, John Neumann, Tim Shea, Lindsey Ledwin of the Sub-
committee staff, Steve Abbott and Felicia Knight of my personal of-
fice, as well as the staff of my Portland office. They all worked very
hard and are continuing to help Maine consumers understand their
rights.

And finally we appreciate the hospitality of our host today, the
City of Portland. Senator Durbin and I were commenting what a
very nice city chamber this is. We very much appreciate their hos-
pitality, and I want to thank you all for coming. Thank you. This
hearing is adjourned.

[Whereupon, at 12:33 p.m., the Subcommittee was adjourned.]
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PERMANENT SUBCOMMITTEE ON INVESTIGATIONS,

COMMITTEE ON GOVERNMENTAL AFFAIRS,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:37 a.m., in
room SD–342, Dirksen Senate Office Building, Hon. Susan M. Col-
lins, Chairman of the Subcommittee, presiding.

Present: Senators Collins, Levin, and Durbin.
Staff Present: Kirk E. Walder, Investigator; John Neumann, In-

vestigator (Detailee, GAO); Mary D. Robertson, Chief Clerk; Eric
Eskew, Investigator (Detailee, HHS–IG); Lindsey E. Ledwin, Staff
Assistant; Pamela Marple, Minority Chief Counsel; Alan Edelman,
Minority Counsel; Elizabeth Stein, Minority Counsel; Bill
McDaniel, Minority Investigator; Maggie Hickey (Sen. Thompson);
Michael Loesch (Sen. Cochran); Jeff Gabriel (Sen. Specter); Leslie
Phillips (Sen. Lieberman); Kevin Landy (Sen. Lieberman); Steve
Diamond (Sen. Collins); Felicia Knight (Sen. Collins); Linda
Gustitus (Sen. Levin); Katie Siegel (Sen. Durbin); Myla Edwards
(Sen. Levin); and Steve Abbott (Sen. Collins).

OPENING STATEMENT OF SENATOR COLLINS

Senator COLLINS. The Subcommittee will please come to order.
Good morning.

Let me start with an apology for keeping people waiting. We just
had three back-to-back votes in the Senate. We try to schedule
hearings around the Senate schedule, but oftentimes our best ef-
forts notwithstanding, it is a very difficult task to accomplish.

Today, the Permanent Subcommittee on Investigations will hold
its second hearing on the exploding problem of telephone ‘‘slam-
ming’’—that is, the unauthorized switching of a consumer’s long-
distance service. Slamming is a pervasive and growing problem in
Maine and throughout the country. Nationwide, the number of inci-
dents of slamming has soared over the past few years.

The Federal Communications Commission, the government agen-
cy responsible for regulating the telecommunications industry, re-
ceived a record number of slamming complaints from consumers in
1997—over 20,000 complaints. This is a 900-percent increase since
1993. More troubling is the fact that in the first 3 months of this
year, the FCC has already received nearly 20,000 complaints on its
1–800 line. In fact, slamming is the No. 1 consumer complaint to
the Commission. Since most consumers do not report slamming in-
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cidents to the FCC, however, this number actually greatly under-
estimates the extent of the real problem.

Perhaps a more accurate picture of the extent of slamming is
found in the National Association of State Utility Consumer Advo-
cates’ estimate that as many as 1 million consumers each year are
deceptively transferred to a long-distance provider not of their
choosing. Moreover, as the statistics indicate, this problem is not
getting better; it is getting worse. In Maine, Bell Atlantic reported
a 100-percent increase in slamming complaints from 1996 to 1997.

In response to numerous complaints from consumers, the Sub-
committee last fall undertook an extensive investigation of tele-
phone slamming. In February, I chaired a field hearing in Port-
land, Maine, and my distinguished colleague, Senator Richard Dur-
bin of Illinois, joined me on that very cold and wet day, and we
heard firsthand from several consumers about their personal expe-
riences with telephone slamming. We learned that telephone slam-
ming disrupted the operations of small businesses, that it cost con-
sumers time and money, and that it frustrated families throughout
the State.

Maine slamming victims testified that some long-distance compa-
nies had used fraudulent or deceptive ploys to change their tele-
phone service. Witnesses used words to describe it such as ‘‘steal-
ing,’’ ‘‘criminal,’’ and ‘‘break-in’’ to describe the practices employed
by unscrupulous telephone providers in switching unsuspecting
consumers in order to boost their profits.

These practices included telemarketers who use deceptive tech-
niques to trick unsuspecting consumers into switching long-dis-
tance carriers, as well as the so-called welcome package, mailed by
a carrier, that actually requires consumers to return a postcard re-
jecting the change in long-distance service which otherwise goes
into effect. Some particularly unscrupulous long-distance providers
simply change a customer’s carrier without any contact with the
consumer at all.

To assist the Subcommittee in its ongoing investigation, I re-
quested the General Accounting Office’s Office of Special Investiga-
tions to determine which entities are slamming consumers most
frequently and to explore the techniques used to deceive con-
sumers. During our hearing today, the Subcommittee will hear the
results of the GAO’s investigation.

Specifically, our hearing today will focus on the following issues:
First, which entities are responsible for most of the intentional
slamming? In this era of telecommunications deregulation, are cer-
tain segments of the industry or certain businesses particularly
egregious offenders?

How does slamming occur under the existing regulatory schemes
and telecommunications market structure? How can we achieve the
goal of an open and vigorously competitive long-distance market
and yet one that is also free from unfair and fraudulent activities
like slamming?

Third, what regulatory and legislative solutions can be used to
halt this escalating problem? For example, should criminal pen-
alties be imposed in cases where unscrupulous providers delib-
erately and repeatedly slam consumers?
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The Subcommittee’s first hearing clearly demonstrated that cur-
rent statutory and regulatory responses have been ineffective in
controlling slamming. One of the purposes of today’s hearing is to
explore possible remedies to curtail this problem, including legisla-
tive proposals that I have introduced with Senator Durbin. In that
regard, this hearing is particularly timely since the Senate expects
to debate anti-slamming legislation within the next month.

There is simply no excuse for intentional slamming or the enor-
mous number of slamming problems that are occurring each year.
Consumers all over the country are increasingly the target of un-
scrupulous telephone service providers who use blatantly deceptive
marketing techniques or outright fraud in order to change the long-
distance carrier selections of consumers.

Victims of slamming are frustrated. They do not believe that
they should have to spend time and energy resolving problems not
of their own making. People rely heavily on their home and busi-
ness telephone service. They should be able to choose their own
long-distance service carrier without fear that that decision will be
changed without their consent. To me, deliberate slamming is like
stealing and it should not be tolerated.

Finally, let me emphasize that no one is immune to this problem.
Maine victims include senior citizens, a town manager, a school
principal, several small businesses, and even a town office. I, too,
have been slammed twice, despite having a PIC freeze on my own
account.

We will hear from two witnesses this morning. Our first witness
is Eljay Bowron, the Assistant Comptroller General for Special In-
vestigations for the General Accounting Office. He will testify about
the types of entities responsible for slamming, how these entities
go about slamming consumers, and the adequacy of existing Fed-
eral enforcement efforts. In addition, he will present a disturbing
case study of a long-distance service provider who employed slam-
ming as a standard business practice.

Our second and final witness today will be the Hon. William
Kennard, the Chairman of the Federal Communications Commis-
sion. He will testify about the FCC’s activities to control slamming
and discuss what additional regulatory or legislative changes could
be made to reduce this practice.

We look forward very much to hearing our witnesses today and
exploring ways to control this growing problem.

It is now my pleasure to recognize a leader in this area, Senator
Durbin of Illinois.

OPENING STATEMENT OF SENATOR DURBIN

Senator DURBIN. Thank you, Senator Collins. I want to thank
you for calling this hearing on the important topic of telephone
slamming.

As Senator Collins mentioned, we had a field hearing in Port-
land, Maine. I thought Chicago was a windy city until I visited
Portland, Maine, where we had a horizontal rain storm which I
still recall.

On May 10, millions of Americans are going to pick up their
phone to call Mom. But they may get a surprise when they get the
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bill for the call. Thousands of people calling to wish their mother
a Happy Mother’s Day will have been slammed.

My interest in slamming started last year when a constituent, a
small business owner in Chicago who had been slammed came and
told me her story. She had little or no power to rectify the situation
or to seek redress for her injuries. But that was only the beginning
of the story. I traveled around the State of Illinois and found that
hers was not an unusual case. Many people had suffered this same
type of slamming where your long-distance carrier is changed with-
out your permission.

And what can you do about it? For most of these people, my an-
swer was: Almost nothing. But with the Chairwoman’s help, we
have come a long way toward finding a sensible solution. Slamming
is a serious problem that has to be stopped. It is not just an incon-
venience or a nuisance. It is stealing. It is an act of fraud. It costs
long-distance telephone consumers millions of dollars every year.
Imagine, you have signed up with a long-distance carrier. You
think it is in the best interest of your family or business. And then
you discover with next month’s bill somebody has changed your
carrier. Your charges are higher.

Well, if they had done the same thing to you with your mortgage,
you would be headed to the courtroom, to think that somebody
could change your bank on your home mortgage. But in this case,
they are changing your long-distance provider without your permis-
sion, and you are the loser.

The GAO report we received today details many individual inci-
dents and serious gaps in our regulatory scheme. And as the Chair-
woman said, it is the No. 1 source of complaints at the FCC.

In my home State of Illinois, slamming was the No. 1 source of
consumer complaints at the attorney general’s office in 1995 and
No. 2 in 1996. That is only the tip of the iceberg.

In the Los Angeles Times, there are reports that more than a mil-
lion telephone consumers have been slammed in the last 2 years.
But the Los Angeles Times’ estimate may be far too conservative.
As Bob Spangler, Acting Chief of the Enforcement Division of the
Common Carrier Bureau, testified last November, as many as 1.5
to 2 million customers were slammed in America last year. One
survey of Chicago, Detroit, and Milwaukee found 30 percent of the
adults saying that they had been slammed or someone they knew
had been slammed.

Slamming was most egregious in Chicago where 36 percent of
adults said they were slammed. Moreover, slammers appear to be
targeting people of color: 39 percent of African Americans, 42 per-
cent of Latinos, as compared to 28 percent of whites.

The GAO report we will hear about today is frightening. It tells
a disturbing new kind of American success story by these
slammers. They bamboozle the government into giving them a li-
cense. They slam thousands of people, and they make millions of
dollars and then flee from justice.

Senator Collins and I have introduced the Telephone Slamming
Prevention Act to stop this slamming and empower consumers. The
bill takes important steps to accomplish this, taking part of the fi-
nancial incentive away from slammers, increasing civil penalties,
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creating criminal penalties, and requiring telecommunications car-
riers to report slamming complaints to the FCC.

Slamming has already caused telephone consumers to become
angry and disillusioned with the entire telecommunications indus-
try. These people have voiced their concerns to local telephone com-
panies, to State regulatory bodies, and to the FCC. But they still
feel like their complaints have not been heard. My hope is that our
Telephone Slamming Prevention Act and this hearing will help us
produce a solution.

I might say at the outset that I join in Senator Collins’ apology
for our being late, and I also want to apologize in advance for hav-
ing to leave from time to time. I have a markup in the Judiciary
Committee at the same time as this hearing, so I will try to cover
both as best I can. But, Madam Chairwoman, thank you for hold-
ing this hearing, and I look forward to hearing from the witnesses.

Senator COLLINS. Thank you.
As you can imagine, there has been considerable interest in this

issue. Without objection, the hearing record will remain open for 30
days so that additional materials, including all exhibits, can be
submitted to the hearing record.

Prior to the hearing, I sent letters to several of the major long-
distance companies and three telephone resellers associations invit-
ing them to provide written statements on the slamming problem.
Most of them have done so. We have received statements from
Sprint, AT&T, MCI, CompTel, the America’s Carriers Tele-
communications Association, the Telecommunications Resellers As-
sociation. We have yet to receive a response from Frontier Commu-
nications.

Without objection, all of these statements will be included in the
printed hearing record as exhibits.1

I would now like to invite our first witness to come forward. Our
first witness this morning is Eljay Bowron, the Assistant Comp-
troller General for Special Investigations of the U.S. General Ac-
counting Office. We look forward to hearing the results of the
GAO’s 4-month investigation of slamming.

Prior to joining the GAO, Mr. Bowron served this country with
distinction as Director of the U.S. Secret Service. He comes to us
today with 24 years of law enforcement experience. Pursuant to
Rule VI, all witnesses who testify before the Subcommittee are re-
quired to be sworn, so I would ask that you stand and raise your
right hand.

Do you swear that the testimony you are about to give to the
Committee will be the truth, the whole truth, and nothing but the
truth, so help you, God?

Mr. BOWRON. I do.
Senator COLLINS. Thank you. Please be seated.
Your entire written testimony will be made part of the record,

and I would ask that you limit your oral presentation to about 15
minutes so that we have ample time for questions. Thank you.
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TESTIMONY OF ELJAY B. BOWRON,1 ASSISTANT COMP-
TROLLER GENERAL FOR SPECIAL INVESTIGATIONS, OFFICE
OF SPECIAL INVESTIGATIONS, U.S. GENERAL ACCOUNTING
OFFICE; ACCOMPANIED BY RONALD MALFI, FINANCIAL AND
GENERAL INVESTIGATIONS ASSISTANT DIRECTOR

Mr. BOWRON. Thank you, Madam Chairman, and Senator Dur-
bin, for inviting us here today to testify about the results of our in-
vestigation into slamming. As you mentioned, it is about tele-
communications fraud and abuse.

Before I summarize our investigation, I would like to introduce
our Assistant Director for Financial and General Investigations,
Ron Malfi. He supervised this investigation.

As we have reported, slamming is the unauthorized switching of
a consumer from the long-distance provider of choice to another
provider. Although all three types of long-distance providers—facil-
ity-based carriers, switching resellers, and switchless resellers—
have some incentives to engage in slamming, switchless resellers
are by far the most culpable.

I would like to provide a definition of these three types to help
explain why each has at least a monetary incentive to slam.

Facility-based carriers, carriers such as AT&T, Sprint, and MCI,
have invested considerably in the physical equipment such as hard
lines and computerized switching equipment necessary to accept
long-distance calls and forward them to their destination. Because
the carriers already have that equipment, it costs them little to
provide service to additional customers, whether they are slammed
or not, who increase the carriers’ profits.

Switching resellers lease capacity on a facility-based carrier’s
long-distance lines at a discounted price and resell the long-dis-
tance services to customers at a profit. These resellers have one or
more switching stations, so they do have an investment in their
companies. Again, though, additional customers, whether they are
a result of slamming or not, increase their profits.

Switchless resellers also lease line capacity and resell it at a
profit. However, they have no equipment and little or no financial
investment in their company. So of the three provider types, they
have the most to gain and the least to lose by slamming customers.

Intentional slamming is accomplished through deceptive prac-
tices. This includes misleading consumers into signing a written
authorization—known as letters of agency or letters of authoriza-
tion, referred to as LOAs—forging LOAs, or even pulling numbers
from a telephone book and submitting them to a local telephone
company for change.

Although the Federal Communications Commission received only
about 20,000 slamming complaints in 1997, intentional slamming
is not an occasional occurrence. For example, Daniel Fletcher, the
owner/operator of the companies discussed in our case study, ap-
parently attempted to slam about 544,000 customers in one effort.
However, the FCC, State regulatory agencies, and the industry
each rely on the others to be the main force in the fight against
slamming.
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Of these efforts, those by some States are the most extensive.
The FCC really has no front-end controls to ensure that long-dis-
tance provider applicants have a reasonable level of integrity or
record of ethical business practices.

To illustrate, long-distance providers are required to file a tariff,
or a schedule of services, rates, and charges, with the FCC before
doing business. States and the industry rely on that tariff as a key
credential for a provider. But in its filing procedure, the FCC really
just accepts the filing and does not review the information sub-
mitted and filed with the tariff.

To test the FCC’s oversight of the filing procedure, we easily filed
a tariff using fictitious information, didn’t really provide the appli-
cation that is required, and didn’t pay the $600 filing fee. Our ficti-
tious switchless reseller, which we named PSI Communications,
could now slam consumers with little chance of adverse con-
sequences. In short, the FCC’s tariff-filing procedure isn’t a deter-
rent to a determined slammer and provides no assurance to States,
to the industry, or to the public concerning a long-distance pro-
vider’s legitimacy. In fact, despite your experience, Madam Chair-
man, the most effective anti-slamming measure appears to be one
that consumers can take themselves: Contacting their local ex-
change carrier and freezing their long-distance provider, or primary
interexchange carrier, commonly known as a PIC. And this has be-
come known as a PIC freeze.

A PIC freeze likely helped some consumers avoid being slammed
by Mr. Fletcher’s eight known switchless resellers. The owner/oper-
ator of our case study companies apparently entered business in
1993 and continued into 1996. Through each company, he appar-
ently slammed or attempted to slam many thousands of consumers,
including, as I mentioned, 544,000 in one attempt. Business
records, although incomplete, indicate that between 1993 and 1996,
Fletcher companies billed their customers over $20 million and left
at least $3.8 million in unpaid bills to some of the firms that they
dealt with. Another firm has a $10 million judgment against one
Fletcher company.

Some State regulatory agencies and the FCC have taken action
against one or more Fletcher companies. Generally, the States have
taken the stronger action. For example, in 1997, Florida canceled
the right of one Fletcher company to do business and fined it
$860,000 for slamming.

The FCC, in June 1997, issued a show-cause order regarding Mr.
Fletcher and his eight companies. However, as of the writing of our
report, it had not finalized its order. I understand now, though,
subsequent to our briefing of the FCC on our findings, that in the
last few days finalized that order and taken action with respect to
the Fletcher-owned companies.

Although it appears that all eight Fletcher companies were out
of business by the end of 1996, we identified several instances of
his continued involvement in the industry. But because Mr. Fletch-
er knowingly used false information to conceal his identity and
whereabouts, he has not been located.

Madam Chairman, that concludes my summary, and I would
submit my full statement for the record. We would be pleased to
answer any questions that you or Senator Durbin may have.
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Senator COLLINS. Thank you very much.
Let me start by directing your attention to the bar graph that

is before you that shows the number of slamming complaints to the
FCC since 1993. As I mentioned in my opening statement, there
has been an enormous explosion in complaints, yet we know that
this actually greatly underestimates the amount of slamming that
is actually occurring.

Based on your investigation, what would you cite as the major
causes for this explosion in slamming?

Mr. BOWRON. Well, there is an emphasis certainly on increasing
competition in the industry, and that has not been accompanied by
an increase in any kind of effort to protect consumers. We are in
an environment of competition, but really relying on a system that
isn’t geared toward enforcement in that competitive environment.
It might have been more effective in a monopoly environment, but
under the current environment it isn’t effective.

Senator COLLINS. You mentioned in your written testimony and
in your report that the FCC issues a scorecard of slamming com-
plaints. Could you explain a bit about that scorecard and whether
you think it accurately describes the slamming complaints, particu-
larly with regard to resellers, which you have identified as the seg-
ment of the industry most likely to engage in intentional slam-
ming?

Mr. BOWRON. The FCC scorecard provides a ratio of slamming
complaints to dollars in revenue. It understates the slamming prob-
lem in that resellers are only required to report revenues of $109
million or more. For those resellers that don’t report those reve-
nues—and most of them don’t or a large number of them don’t—
the $109 million in revenue is assumed in absence of the informa-
tion. So that throws off the ratio of complaints versus dollars and
revenue, because the revenue is actually much lower and their
complaints are higher in that ratio.

Senator COLLINS. So for the smaller resellers, it actually may un-
derstate the amount of complaints; is that correct?

Mr. BOWRON. That is correct.
Senator COLLINS. You talked in your testimony that slamming is

profitable for a lot of long-distance companies. Could you explain
to us what the incentive is, what the profit incentive is for the var-
ious segments of the industry? One of my concerns is that slam-
ming clearly pays, that the financial incentives are very strong, the
fines are often treated just as a cost of doing business.

Could you explain to us the segments of the industry and what
the incentive is to slam customers?

Mr. BOWRON. The incentive for the primary components of the
industry—the facility-based carriers and the switching resellers—
are the same in that they have fixed costs associated with their
businesses and with their equipment, and the cost of carrying addi-
tional customers on their equipment doesn’t significantly increase
their overhead, so more customers provide them with more dollars
without really increasing their costs dramatically.

Switchless resellers have no investment, so it is a simple matter
of the greater the customer base they are able to develop and
switch, the more profit; that is, more dollars in their pockets.
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Senator COLLINS. A customer who is slammed still pays the un-
authorized carrier for the calls. It may be at the rates of the origi-
nal carrier, but doesn’t the money from the consumer go to the
company that deceptively switched the consumer in the first place?

Mr. BOWRON. That is clearly a problem. There is an economic in-
centive in that even if it is identified, complained about, and action
is taken, the slamming company still receives the money, at least
at the rate that would have been paid to the customer’s preferred
carrier.

Senator COLLINS. I think that is a major problem because that
is one reason that slamming pays. Senator Durbin and I have in-
troduced legislation that would change the system so that con-
sumers could pay their original carrier rather than the carrier that
slammed them.

Do you think that that would help reduce the financial incentives
to slam consumers?

Mr. BOWRON. Yes, I do.
Senator COLLINS. I would now like to turn to the licensing proc-

ess that you talked about. First, it would be helpful to the Sub-
committee if you outlined what the FCC’s requirements are for be-
coming a long-distance telephone carrier.

Mr. BOWRON. The FCC’s requirements are that you provide cer-
tain information about the kind of business you will be doing and
the rates and charges that will be involved; and that you file a tar-
iff with the FCC, provide it with an application, and pay a $600
application fee. Those are the requirements for someone to be rec-
ognized with a tariff through the FCC.

Senator COLLINS. Is there any kind of review by the FCC of the
applications that are filed or the tariff that is filed?

Mr. BOWRON. It appears from our experience and investigation
that any review would be after complaints were filed, that there
isn’t a review in advance that would prevent someone from getting
a tariff.

Senator COLLINS. So do you think that the requirements and the
current process are sufficient to prevent someone whose sole pur-
pose for becoming a provider is to slam people, to prevent that kind
of fraudulent individual from entering the market?

Mr. BOWRON. No. I believe that whether you are talking about
telecommunications fraud or any other kind of fraud, when you are
trying to chase fraud after it has occurred, it is a labor-intensive,
resource-intensive battle that is very difficult to make. So the more
you can do to implement some up-front controls to deter or mini-
mize unscrupulous people from coming into the business, that is a
positive step.

Senator COLLINS. I would like to have charts brought up on your
own application for an FCC license when you went to the FCC and
established the company, PSI Communications. I am not sure
whether to thank you for naming it after the Subcommittee or to
look forward to a cease and desist order from the FCC.

Now, according to your report, you used a fictitious name, a
phony telephone number that you took simply off the FCC’s sample
application form and put it on your form, your license application.
Also, as I understand it, instead of submitting the tariff informa-
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tion, the rates, and the services, you just submitted a blank com-
puter disk. Is that accurate?

Mr. BOWRON. Yes.
Senator COLLINS. Did you pay the $600 fee?
Mr. BOWRON. No.
Senator COLLINS. But you were able to be licensed as a long-dis-

tance provider despite that?
Mr. BOWRON. We received a tariff. In fact, that letter represents

the tariff when stamped by the FCC, and we were then listed by
the FCC on the Internet as having applied for and received a tariff.

Senator COLLINS. So even today, PSI Communications, a totally
bogus company that submitted an application with a phony phone
number that was taken from the FCC’s sample form, which did not
pay the application fee of $600, and submitted a blank disk rather
than the information that you required, you are now a recognized,
legitimate provider of long-distance services in the FCC’s eyes?

Mr. BOWRON. I don’t know about today because we did brief the
FCC on our activity about a week or so ago.

Senator COLLINS. Until briefing them.
Mr. BOWRON. So we may not be today, but we would have been

recognized at least up until that point.
Senator COLLINS. So to become a long-distance telephone service

provider in the United States, you have testified earlier that you
don’t need any equipment; is that correct?

Mr. BOWRON. That is correct.
Senator COLLINS. You don’t need any facilities?
Mr. BOWRON. That is correct.
Senator COLLINS. You don’t need employees?
Mr. BOWRON. That is correct.
Senator COLLINS. You don’t need any experience in the industry?
Mr. BOWRON. That is correct.
Senator COLLINS. You don’t need any special showing of expertise

or ability to perform the services?
Mr. BOWRON. No.
Senator COLLINS. You don’t need an office or any other location?
Mr. BOWRON. No.
Senator COLLINS. All you need is to supposedly file the tariff, pay

the fee—but you didn’t do either of those—and you can become li-
censed; is that correct?

Mr. BOWRON. Well, obviously, after you have taken those steps,
you would have to have a customer base that you were going to
provide to a carrier who you entered into an agreement with to
lease line capacity. You would have to go through a billing proce-
dure, which is frequently accomplished through a billing company
that you enter into an arrangement with. But those are the steps
that you would take, and the tariff in most instances, although it
varies a little bit from State to State, would enable you to accom-
plish that.

Senator COLLINS. And this means that anyone, even someone
with a lengthy criminal record, could get through the first thresh-
old; is that accurate?

Mr. BOWRON. Yes.
Senator COLLINS. And we know, in fact, given Daniel Fletcher’s

experience, that going to the next level is not that difficult either.
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Do you have any evidence that the major carriers check with the
FCC to see whether someone has been barred from the industry or
has a disciplinary history with the FCC or whether, in fact, they
have filed the information correctly with the FCC?

Mr. BOWRON. No. Those are two other vulnerabilities. I mean,
there really isn’t a requirement for the industry, before doing busi-
ness with a reseller, to check with the FCC, and there really isn’t
a requirement for them to report to the FCC that they are doing
business with any particular entity.

Senator COLLINS. One of the aspects of this that troubles me is
it seems that no one is really in charge, that the FCC expects the
industry to essentially police itself and for the major carriers to
take responsibilities for their dealings with the resellers. The in-
dustry seems to rely on the FCC’s process, and yet we have just
seen that it is very easy to become licensed as a long-distance car-
rier.

Is that a weakness in the system that allows a Daniel Fletcher
to enter it and to rip off consumers?

Mr. BOWRON. Yes. There is no centralized repository for slam-
ming complaints, and as you indicated, our investigation and inter-
views with the FCC and with State and industry representatives,
indicates, as we said in our report, that each really relies on the
others to be the main forces in anti-slamming efforts. So there real-
ly isn’t any one entity that is taking overall responsibility for that.

Senator COLLINS. I have a number of specific questions I want
to ask you about your case study of Mr. Fletcher, but I know that
Senator Durbin is on a tight schedule, so I am going to yield to him
now for some questions.

Senator DURBIN. Thanks, Senator Collins.
The more I get into this, the more I am convinced that, to this

point, no one has taken this seriously. If a fellow like Fletcher can
get into business and, according to what we have here, charge the
slammed customers as much as six times the rates they had pre-
viously been paying, can make, it appears, millions of dollars off of
this and ultimately escape prosecution. As I understand it, he has
never been indicted or prosecuted for anything. Is that true?

Mr. BOWRON. I believe that is correct.
Senator DURBIN. If you steal hubcaps they stop you, arrest you,

make you face the judge, and this fellow is involved in millions of
dollars of fraud, and no one has ever prosecuted him. It appears
to be a game in the minds of some people. But it is not a game
in the minds of the victims.

I am also concerned, too, because the threshold qualification to
be part of this business, the tariff at the FCC, clearly is not on the
up and up. There isn’t a good job being done by that agency if you
can go in there and not even present the $600 filing fee. You man-
aged to get a tariff without paying?

Mr. BOWRON. Well, that was our experience. Now, we didn’t do
any work to ascertain whether there were other occasions on which
tariffs had been obtained under such circumstances. But that was
our experience, yes.

Senator DURBIN. I just wonder how many other Americans could
expect to go to a Federal agency and receive a license or a tariff
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or some permit and not provide the check that is require, I assume
that is required by law. Is that the case here?

Mr. BOWRON. That is what is required by law, yes.
Senator DURBIN. And there was obviously no effort to scrutinize

your application to find out if you were legitimate.
Mr. BOWRON. That is right.
The process though, is somewhat fragmented in that all steps of

the process don’t occur at the same place. You send the application
to one location. You send the check to a location. You actually go
in to obtain the tariff at a different location and provide your disk.
So we didn’t really study the process, but our experience showed
us that the process was fragmented.

Senator DURBIN. Well, it appears the process is meaningless as
well as being fragmented if you could give a false telephone num-
ber—I don’t know if that address up there was a legitimate ad-
dress. Is it?

Mr. BOWRON. No.
Senator DURBIN. You made that up, too.
Mr. BOWRON. It is a real post office box mail drop.
Senator DURBIN. You used a mail drop, a phony number. Who is

Ron Ryan? Is that someone who works for you?
Mr. BOWRON. The two agents that were involved in the investiga-

tion used the first name of one and the last name of the other.
Senator DURBIN. So it is a phony name and a phony address—

not a phony address but a mail drop, with a phony telephone num-
ber, and you handed them a blank computer tape?

Mr. BOWRON. Disk.
Senator DURBIN. Disk?
Mr. BOWRON. Yes.
Senator DURBIN. It had nothing on it?
Mr. BOWRON. Nothing on it.
Senator DURBIN. And then you didn’t give them the check, and

you walked away with your tariff.
Mr. BOWRON. Yes.
Senator DURBIN. And now you are ready to do business.
Well, if that is the best we can do at the Federal level, we have

a long way to go to try to convince the consumers that we are even
trying. And it troubles me as well that this Fletcher got away with
this for such a long period of time. These newspaper articles called
him ‘‘the king of slammers.’’

Do you have any idea how much money this man made or what
he took out of this business?

Mr. BOWRON. We really can’t report with any precision how
much he made. We do know that he billed over $20 million to cus-
tomers. If you use his typical method of operation—and he wasn’t
able to do this on all $20 million—through billing companies, he re-
ceived 70 percent of the billing amounts in advance of the bills ac-
tually being paid. So if you use that 70 percent method, he could
have made as much as $14 million.

Now, he made something less than that, but certainly there was
a lot of money involved.

Senator DURBIN. And not only stiffing consumers, he stiffed some
of these long-distance providers like AT&T in the process, did he
not?
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Mr. BOWRON. Yes.
Senator DURBIN. I don’t know if this is accurate, Madam Chair-

woman, but it said that despite warning signals, companies like
AT&T and Sprint took months or years to stop doing business with
this fellow. As a rule, they only stopped when he failed to pay his
bills. And until this investigation was initiated, AT&T at least had
no idea they were owed almost $2 million by Fletcher.

Mr. BOWRON. That is correct.
Senator DURBIN. Is that what you found?
Mr. BOWRON. Yes.
Senator DURBIN. It amazes me that this fellow did this with im-

punity. And 29 years old, he was? Pretty enterprising young busi-
nessman. And now he has fled the country. Is that the best we
know?

Mr. BOWRON. We are not sure that he has left the country, but
there is an ongoing investigation, and he may very well have left
the country.

Senator DURBIN. Well, let me tell you, the bill that Senator Col-
lins and I have introduced is finally going to put criminal liability
into this, and a man like Mr. Fletcher would certainly be a prime
target for it. If people want to do this repeatedly at the expense of
consumers, I think they should be held just as accountable as the
folks that are stealing hubcaps.

Thanks, Madam Chairwoman.
Senator COLLINS. Thank you, Senator.
If PSI Communications were to start slamming consumers, how

would the FCC go about taking enforcement against the company?
Mr. BOWRON. FCC would have difficulty taking any enforcement

action because it has no legitimate information that would allow it
to locate or communicate with the representatives of that company.

Senator COLLINS. Isn’t that one of the problems, then, of there
being no verification of even the phone number that is on the appli-
cation? If there is a problem, what can the FCC do if the informa-
tion is phony?

Mr. BOWRON. That is a problem, a vulnerability.
Senator COLLINS. I would like to turn to the Fletcher case and

follow up on some of the questions that Senator Durbin asked you.
First, let me start by asking you, Did Daniel Fletcher file the

necessary documents with the FCC to be considered an authorized
long-distance service provider?

Mr. BOWRON. Not in every instance. I believe out of his eight
companies he filed for a tariff with regard to two of them.

Senator COLLINS. But despite not even filing with the FCC, he
was able to enter into relationships with the major carriers to lease
capacity?

Mr. BOWRON. Yes.
Senator COLLINS. So that indicates that one of the problems here

is, even if the information is accurate with the FCC, if the indi-
vidual doesn’t file at all, the major carrier is not doing a check with
the FCC to see whether or not there is authorization. Is that cor-
rect?

Mr. BOWRON. That is correct. There is no current requirement
that makes it incumbent on the carrier to make such a check.
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Senator COLLINS. So, to the best of your knowledge, none of the
long-distance or billing companies checked with the FCC about Mr.
Fletcher prior to doing business with him?

Mr. BOWRON. We don’t believe so.
Senator COLLINS. You mentioned that in one case Daniel Fletch-

er tried to slam more than half a million customers. That is pretty
bold. Do you know how many he was successful in slamming?

Mr. BOWRON. Well, in that particular instance, we don’t know
how many he was successful in slamming. We know that about
200,000 of a group of 500,000 went through, and based on the num-
ber of rejections, resulted in suspicion on the part of one entity that
Mr. Fletcher was dealing with.

Senator COLLINS. Are the techniques that Daniel Fletcher used
to slam consumers unusual?

Mr. BOWRON. No, they really are not.
Senator COLLINS. I would like to discuss one of those techniques

by having a chart brought up. It is my understanding that one of
the most common methods that he used was a combination sweep-
stakes entry and letter of authorization for changing the long-dis-
tance services. Is that accurate?

Mr. BOWRON. Yes.
Senator COLLINS. Are you familiar with the two charts that we

are putting up?1 One is what I understand was a poster that was
used, and the other is a slightly blown-up version of what really
was a three-by-five card which served as the letter of authorization.

Mr. BOWRON. Yes.
Senator COLLINS. Could you explain how Mr. Fletcher used the

enticement of a sweepstakes in order to slam consumers, in order
to get their names and addresses and phone numbers?

Mr. BOWRON. Well, he used the marketing technique of a sweep-
stakes, which concealed the fact that people were unknowingly
changing their long-distance carrier in the fine print. It provided
confusing information that did not clearly identify even a single
carrier that one would be switching to; but, most importantly, it
combines it with an official registration. Although it says LOA at
the top of the form, most people only know it is an official registra-
tion. LOA doesn’t really mean much to them.

So he has disguised, basically, through a marketing attempt the
fact that people are changing to his long-distance company.

Senator COLLINS. So most consumers thought that when they
filled out this postcard that they were signing up to win the new
Mustang convertible or $20,000 in cash. Is that accurate?

Mr. BOWRON. That is accurate. What I don’t know for sure is
whether that particular form went with that particular contest.
But that is a typical scheme.

Senator COLLINS. This is, according to the information we have
from our investigation, precisely what was done in this case. These
materials were provided to us by the State of Florida which took
action against Mr. Fletcher.

The way this was set up is this essentially was a poster with the
Mustang convertible come-on, and then these were little cards that
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people could fill out and put in the box with the slot right below
the poster. So I would wager that most people thought they were
entering a contest, not signing up to switch their long-distance
service.

Based on your knowledge of slamming, is that a reasonable as-
sumption on my part?

Mr. BOWRON. Yes.
Senator COLLINS. And is this a typical method of slamming that

unethical providers use?
Mr. BOWRON. This is a typical example of a deceptive marketing

practice to build a customer base.
Senator COLLINS. AT&T wrote to Mr. Fletcher on several occa-

sions questioning the legitimacy of his letters of authorization or
letters of agency, and, in fact, in April of 1996—and I think we
have given you a copy of this exhibit; if not, I will ask for the clerk
to make sure that one is brought down to you—AT&T wrote Mr.
Fletcher in a ‘‘Dear Daniel’’ letter and said that these LOAs, the
letters of authorization, were a problem, that they violated the cur-
rent FCC rules.

In fact, the AT&T individual said to Mr. Fletcher about his
LOAs, ‘‘This is not sufficient for proof of authorization purposes be-
cause the FCC rules provide that the LOA form may not be com-
bined with any sort of commercial inducement.’’

So, in other words, AT&T realized that Mr. Fletcher was vio-
lating current FCC regulations; is that correct?

Mr. BOWRON. Yes.
Senator COLLINS. Is there any indication—and it is my under-

standing that as a consequence AT&T rejected thousands of the
change orders that Mr. Fletcher submitted; is that correct?

Mr. BOWRON. The records that we got from AT&T weren’t com-
plete enough for us to be able to determine whether or not they
processed those LOAs. We do know that they continued to do busi-
ness with Mr. Fletcher until November of 1997. We don’t know
with certainty whether or not they processed those particular let-
ters of agency.

Senator COLLINS. So AT&T continued to do business with Mr.
Fletcher despite its concerns. It may or may not have stopped proc-
essing some of his orders. Is that correct?

Mr. BOWRON. Yes, it is.
Senator COLLINS. Did AT&T report its suspicions about Mr.

Fletcher to the FCC?
Mr. BOWRON. No.
Senator COLLINS. That troubles me greatly because AT&T’s let-

ter says to Mr. Fletcher that he is not in compliance with the FCC.
Do you think there should be some sort of requirement or obliga-
tion imposed on the major carriers to report activity like this to the
FCC? Here we had a classic scheme for slamming. We have evi-
dence that thousands of consumers are being deceived. AT&T real-
ized that, but it didn’t take action—it wrote to Mr. Fletcher, but
it didn’t take action to report to the FCC that its regulations
weren’t being followed.

Mr. BOWRON. Based on our interviews and investigation with re-
spect to the industry, they do not report that kind of activity. They
don’t consider it their responsibility to report that kind of activity.
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They generally put the suspected slammer on notice, as in the
Fletcher case, that they expect the company to comply with FCC
regulations, but do not report it to the FCC.

Senator COLLINS. One of the provisions of the Collins-Durbin leg-
islation would put more requirements on the major long-distance
carriers as well as the local exchanges, the local telephone compa-
nies, because they are the ones who get most of the slamming com-
plaints, to when they see a pattern, report to the FCC. Do you
think that would be helpful in cases like this that would allow ear-
lier detection of widespread slamming by an individual provider?

Mr. BOWRON. Yes, I do.
Senator COLLINS. I would like to now turn to the FCC’s actions

against Mr. Fletcher. If AT&T did not, or none of the other compa-
nies—and I am not trying to single out AT&T because, obviously,
Mr. Fletcher did business with other major carriers as well. To
your knowledge, none of them contacted the FCC about Mr.
Fletcher’s activities; is that correct?

Mr. BOWRON. To our knowledge, they did not.
Senator COLLINS. How did the FCC become aware that Mr.

Fletcher was engaged in such blatant slamming?
Mr. BOWRON. Mr. Malfi advises me that there were direct com-

plaints made to FCC with respect to Mr. Fletcher.
Senator COLLINS. So it was consumers complaining directly.
Mr. BOWRON. Yes, that is correct.
Senator COLLINS. And the FCC saw the pattern.
We know that Mr. Fletcher slammed probably hundreds of thou-

sands of consumers. He certainly tried to slam a huge number. Yet
it took the FCC almost 2 years to take final action against Mr.
Fletcher to ban him from the business.

Could you give us your opinion of the FCC’s enforcement activity
in this case?

Mr. BOWRON. Well, the enforcement activity in this case really
was not more aggressive than sending a notice of the orders to Mr.
Fletcher; and when Mr. Fletcher didn’t respond to those orders,
FCC could have used his lack of response to act sooner, but did not.
So while they did initiate some action, they really did not follow
through with the action as soon as they could have based on his
lack of response, which enabled him probably to stay in business
longer.

Senator COLLINS. Do you think Mr. Fletcher is still doing busi-
ness today?

Mr. BOWRON. Yes. We have some indication that he is, but be-
cause of an ongoing investigation, I really wouldn’t want to com-
ment further than that.

Senator COLLINS. Based on your investigation and the FCC’s en-
forcement actions to date, what is there to stop another Daniel
Fletcher from getting an FCC license to provide long-distance serv-
ice, from slamming thousands of consumers, getting paid up front,
and disappearing again?

Mr. BOWRON. Right now there isn’t anything that would prevent
that.

Senator COLLINS. Is there anything that would prevent Mr.
Fletcher from getting back into business again? He has legally been
barred, but given the weaknesses in the system, is there anything
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to prevent him from setting up yet another company with yet an-
other name? He has done it eight times.

Mr. BOWRON. He would have to use another name, but other
than that, he could certainly get back into the business.

Senator COLLINS. I wonder if he could get back in using his own
name if there is no review of the FCC’s applications.

Mr. BOWRON. It is possible.
Senator COLLINS. Senator Durbin and I have introduced legisla-

tion that would make intentional and repeated slamming, such as
Mr. Fletcher has committed, a crime. It would make it a criminal
offense.

You have enormous experience as director of a law enforcement
agency. You have a lot of knowledge of the Fletcher case and of
slamming in general. Do you think that activities such as Mr.
Fletcher’s should constitute criminal conduct and should there be
criminal penalties for such egregious cases?

Mr. BOWRON. Yes, I believe that should be the case. And I would
say that right now there are criminal laws that could be applied—
wire fraud, mail fraud—but it would be, I think, from an enforce-
ment standpoint for prosecuting attorneys and law enforcement
agencies, preferable if there were specific violations that were spe-
cific to slamming rather than trying to use the facts and cir-
cumstances to rely on other statutes.

Senator COLLINS. So it is a stretch under existing laws to bring
a criminal case for slamming?

Mr. BOWRON. It is certainly not as straightforward. It is more
difficult. You have to make sure that you meet the particular ele-
ments of those other offenses, such as mail fraud or wire fraud.

Senator COLLINS. Have you looked at the States’ enforcement ac-
tions against companies that engage in slamming?

Mr. BOWRON. Yes, to some extent.
Senator COLLINS. How do these States’ actions compare with the

FCC’s action in general?
Mr. BOWRON. It varies from State to State, but in general, the

States’ actions are more severe than those taken by the Federal
Government.

Senator COLLINS. In closing, I would like to ask you to just go
through what you think consumers should do to avoid being
slammed, what you believe the industry needs to do, and what you
think that the FCC needs to do. And part of it, I should say, means
that Congress also needs to change the law and toughen the pen-
alties, but if you could focus on what you believe would be most ef-
fective to curtail this practice once and for all. We clearly have a
new deregulated environment that has brought many benefits, but
it has also opened the door to fraud and scams like slamming. So
what should we be doing?

Mr. BOWRON. Well, certainly I think, as I said, the most impor-
tant step that consumers can take to protect themselves is to ini-
tiate a PIC freeze with respect to their long-distance carrier, and
they can do that by contacting their local exchange carrier.

If they are slammed, they should immediately notify the local ex-
change carrier and the FCC.

Now, as far as developing something that would result in a more
effective enforcement of rules and regulations and centralizing re-
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sponsibility for this, I think that the legislation that you talked
about, taking the economic incentive out of slamming, is a very im-
portant step. But I also think that any time you have dollars
changing hands in businesses, as much as you can reasonably do
to establish up-front controls to keep unscrupulous people out of
the business, should be done. And I am not talking about going
from doing nearly no review or no examination to doing a full field
background investigation. The banking industry, credit card indus-
tries, credit bureaus—lots of entities—have developed information-
verification steps that can be taken that are not resource-intensive
and that can be done from a centralized location. It couldn’t be
done without some resources.

In addition to that, I think that there needs to be a centraliza-
tion of where the slamming complaints go so that local exchange
carriers, the telecommunications industry, and sellers of hard lines
should have to report to the FCC their experience with unscrupu-
lous or suspicious people that are in this business. They should
also have to check with the FCC to determine whether or not a tar-
iff has been filed.

Now, if the FCC had a record of all the slamming complaints
filed by States and other industry entities, at least when a provider
called the FCC to check on someone that it was going to do busi-
ness with, the FCC would be able to provide that information.

So, really, I think that centralizing a repository for all slamming
information would help.

Senator COLLINS. And, in addition, I believe today you have en-
dorsed many of the very strong provisions of the Collins-Durbin
bill—is that correct, also—on criminal penalties, the requirements
on the industry, and the increased fines?

Mr. BOWRON. I think that they are very viable steps that would
have an impact.

Senator COLLINS. Thank you very much, Mr. Bowron.
Senator Levin, do you need a moment or two?
Senator LEVIN. No. I am fine. I am ready to go.
Senator COLLINS. OK.

OPENING STATEMENT OF SENATOR LEVIN

Senator LEVIN. Thank you, Madam Chairman, and thank you for
your leadership in this area and for the hearing that you have
called today. You have put your finger on a major problem, a major
consumer problem in this country, and all of the Nation should be
grateful to you and Senator Durbin and others who have taken a
leadership role in this for that leadership.

My office has received huge numbers of complaints from constitu-
ents on the practice and the problems of slamming. In fact, switch-
ing someone’s long-distance carrier without their consent, or slam-
ming, is the No. 1 complaint which has been received by the Michi-
gan Public Service Commission. And Michigan ranks fourth nation-
ally in the number of slamming complaints which have been re-
ceived, and it is a growing number.

Twenty-five percent of telephone customers in Michigan’s two
largest cities, Detroit and Grand Rapids, have either had their tele-
phone carrier switched without their permission or know someone
who was illegally switched.
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There is no national database, so we don’t know exactly how
many complaints there are on slamming. But we do know that
local phone companies receive most of the complaints, and one local
phone company in Michigan received close to 116,000 complaints
last year. And that is just the tip of the iceberg.

Consumers are understandably outraged when this happens. It
leaves them vulnerable, paying higher rates, and they want to be
in control, and they have a right to be in control, and they lose that
control when slamming occurs without their consent and rewards
the companies that engage in these deceptive and misleading mar-
keting practices. And we had many examples, but in Westland,
Michigan, Mrs. Lori Isler’s 14-year-old daughter was approached
three times in a mall by marketing representatives who urged her
to fill out a form for a chance to win new cars. She told them she
didn’t want to. They persisted. She told them she didn’t want to.
They persisted. Finally, she signed. Happily, she told her mother,
who notified the regular long-distance carrier that the service had
been switched, and she complained to the Michigan attorney gen-
eral, Frank Kelly’s office, for protection, and they got action.

But think of the hundreds of thousands that don’t, and that ac-
tion, just having that minor sign a card, violates the regulations of
the FCC. You are not supposed to have anything on that notice
other than the request for the change. And yet we don’t see any
enforcement that is flowing in that area from the FCC.

I have just one question, and, again, I want to commend our
Chair for her leadership here in the bill that she has introduced.
And we also will be looking at the FCC-proposed regulations to see
if they are strong enough and, indeed, if Congress should act in ad-
dition to the ways that have already been proposed by our Chair-
man.

I just have one question of you. That is, some of us are looking
at the possibility of requiring a bond, an up-front bond, for the re-
sellers. And I am wondering what you would think about that and
what your comment would be on that.

Mr. BOWRON. I think that that is a very viable option and it
should be considered, and the bond could vary in amount, obvi-
ously, and the length of time that someone had to be bonded could
also vary. It wouldn’t necessarily have to be for their entire period
of time in the business, but I think it is a viable option.

Senator LEVIN. You have pointed out in your testimony that
chasing fraud after it occurs is extremely expensive and labor-in-
tensive, and hopefully we can stop it from occurring, and one way
possibly that I hope we will consider would be a requirement that
the resellers here be required to put up bonds.

Thank you, and thank you, Madam Chairman.
Senator COLLINS. Thank you very much, Senator Levin.
Thank you very much, Mr. Bowron. I really appreciate the co-

operation of GAO and the assistance, the very able assistance,
GAO has given us in this important matter. Thank you very much.

Mr. BOWRON. Thank you, Madam Chair.
Senator COLLINS. Our second witness this morning I am pleased

to welcome is the Hon. William E. Kennard, the Chairman of the
Federal Communications Commission.
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Mr. Kennard was confirmed as Chairman of the FCC last Octo-
ber, having previously served for over 3 years as the FCC’s general
counsel. Before joining the FCC, he practiced communications law
at a very prestigious Washington law firm, and he brings a consid-
erable private and public sector experience to the Subcommittee
today. He has a very impressive academic and legal background
that makes him well-qualified for the challenges of his job.

We look forward to hearing the FCC’s position on slamming, a
review of its current policies, and suggestions on what you may
have for us to control this problem.

Pursuant to Rule VI, all witnesses who testify before the Sub-
committee are required to be sworn, and so I would ask that you
stand and raise your right hand.

Do you swear that the testimony you are about to give to the
Subcommittee is the truth, the whole truth, and nothing but the
truth, so help you, God?

Mr. KENNARD. I do.
Senator COLLINS. Thank you very much.
Mr. Kennard, you may proceed.

TESTIMONY OF HON. WILLIAM E. KENNARD,1 CHAIRMAN,
FEDERAL COMMUNICATIONS COMMISSION

Mr. KENNARD. Thank you, Madam Chairwoman, and Senator
Levin.

I appreciate the opportunity to appear before you today, and I
am particularly pleased that you are shining the spotlight on this
very important area, and I commend you for your leadership in
bringing these issues to the attention of the Congress.

Please be assured that we at the FCC are very aware of this
problem. We understand the outrage that consumers feel when
they are slammed. The practice brings the industry into disrepute,
leaves consumers frustrated, and we are committed to doing all we
can, and to doing more.

I think the recent action that we took against the Fletcher com-
panies demonstrates our willingness to get tough against slam-
mers, but we won’t stop there. I would like to outline what I think
should be our three-pronged approach to dealing with the slam-
ming problem.

First, vigorous enforcement. We need to nab the bad actors when
slamming violations occur. We need to be vigorous in this area.

Second, and most importantly in my view, we need to strengthen
our existing rules. We need to take the profit out of slamming.
Madam Chairwoman, you touched on this in your questioning and
in your opening statement. I think the single most effective thing
that we can do in this area is to eliminate the profit motive from
slamming, to tell consumers that if you get slammed, you don’t
have to pay a dime to the slammer or to anybody else. I think that
that would go a long way in removing the incentive for people to
slam in the first place.

And, third, we need to continue to educate consumers on ways
that they can avoid being slammed in the first place. Many Ameri-
cans are adjusting to the transition from monopoly to competition.
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Most Americans in this country remember—I certainly do—when
you only had one long-distance provider. Well, obviously, the world
has changed. We have 500 providers of long-distance service in this
country. Consumers need to be vigilant. They need to educate
themselves, and we want to help them do that.

Now, I have proposed for the Commission’s consideration tougher
rules that I hope will take the profit out of slamming. Currently,
for the period their service was changed without their permission,
slammed consumers need only pay the slammer the amount they
would have ordinarily paid to their authorized carrier. But to dis-
courage slamming, I think we should do more. My own view is that
slammed consumers should not have to pay any charges for a rea-
sonable period of time after being slammed, maybe one or two bill-
ing cycles. Such an approach, in my view, will remove the profit in-
centive from slamming, and it will also tell the carriers that do the
billing for these long-distance carriers and these slammers that
they have to be vigilant.

We heard testimony earlier about how AT&T was not vigilant
enough in shutting down Mr. Fletcher. Well, if there was no profit
incentive for Fletcher to slam, if AT&T knew that the consumers
that Fletcher was slamming didn’t have to pay them a dime, then
I think that AT&T might have been more vigilant themselves.

Now, Madam Chairwoman, I am aware of your concerns. We
have talked about this proposal, and I am aware that you have con-
cerns about absolving consumers altogether from the responsibility
of paying when they get slammed. But I think that we can craft
rules with appropriate safeguards so that we can take the profit
motive out of slamming without creating abuse by consumers
themselves.

We have talked a lot about tariffs this morning. With all due re-
spect to the GAO, I think that a lot of this focus on the tariffing
process is really misdirected.

First of all, a tariff is not a license. It has never been a license.
A tariff is a document that carriers are required to file at the FCC
which provides basic information about rates and services, not
about marketing practices. It has never been intended to be a proc-
ess to screen people coming into the market based on their mar-
keting practices or their character. And we freely stipulated to the
GAO that the tariffing process was not intended to screen people
or do background checks or anything of the sort.

In fact, the FCC has tried to get out of the tariffing business be-
cause we have found, based on years and years of experience, that
in a competitive market the tariffing process is anti-competitive be-
cause it allows carriers to signal to one another what rates they are
going to charge to consumers. And it has not been good for competi-
tive markets. So I do not think that beefing up the tariffing process
and, in effect, erecting a new entry barrier for people getting into
the long-distance business is the solution.

Now, as to consumer education, the Commission has done a lot
in this area and we will continue to do so. We receive most com-
plaints about slamming via our toll-free number. That is working
well. Consumers have one place to call to get information about
slamming and how to protect themselves.
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I want to raise one other issue that is very important. It is an
emerging problem in the telecommunications marketplace. That is
the problem of cramming. And, Madam Chairwoman, I would in-
vite your leadership and your attention to this matter because I
think that cramming is the next major consumer protection issue
that we have got to deal with.

Cramming is the process when consumers receive bills for serv-
ices that they never ordered. It is sort of a variation on slamming.
We are seeing a lot of consumers complaining about receiving bills
for Internet services, for example, that they never ordered or never
wanted.

To head off this growing problem, today I am calling upon the
CEOs of the major local telephone companies to come together next
month at the FCC in order to prevent cramming and to identify
voluntary practices that they can incorporate in their billing proce-
dures to stop cramming.

I am making available the Commission’s resources to assist in
these industry efforts. I hope to create a neutral forum where the
industry can come together, and I would certainly invite your lead-
ership in this process as well, Madam Chairwoman.

This concludes my oral testimony. Again, I praise you for your
efforts to call attention on this problem and to propose some very
helpful legislative solutions which will give our Commission more
tools to combat this problem. I think there are some wonderful pro-
visions in your bill.

I am happy to be here and to take your questions.
Senator COLLINS. Thank you very much, Mr. Kennard. We appre-

ciate your cooperation and your being here this morning.
I am a little bit troubled by some comments that you made in

discussing the tariff and the application process. You said, I think,
that—you explained correctly, obviously, that tariffs are not really
a license, they are a filing of the charges and the fees that are
going to be offered by the provider. And you described them as
being anti-competitive, and you and I have had a discussion on the
phone as well that your mission is to deregulate. And deregulation
has certainly brought a lot of benefits to consumers, but with de-
regulation have also come scams. And my concern is that that
doesn’t mean we shouldn’t deregulate, but it means that when we
are dealing with a deregulated market, we do need to have some
consumer protections that would not have been necessary in the
old regulated market when you could just deal with one company
and you had a very close working relationship with them.

Now we have some—I think it is 500 long-distance telephone pro-
viders, and we have learned very clearly that some of them are en-
gaging in outright fraudulent activities. We don’t seem to have the
process or the procedures in place to adjust to this deregulated
market from the consumer protection perspective.

Now, it is my understanding the FCC provides a blanket author-
ity for domestic long-distance carriers to enter the market. Is that
correct, that there is this blanket authority that means that there
isn’t any kind of review?

Mr. KENNARD. Well, there isn’t a licensing requirement, no. The
tariff is not intended to scrutinize carriers coming into the market.
It is, rather, a method for them to indicate to the FCC their rates
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and charges. But, again, the tariffing process is really a vestige of
a less competitive marketplace and really should go by the way-
side, in my view.

Senator COLLINS. So are you advocating having no application
process, no filing at all with the FCC?

Mr. KENNARD. What I am saying is that the way to combat slam-
ming is not through the tariffing process. I really think, Madam
Chairwoman, that we need to think outside the box a little bit on
this and not look at the tariffing process as the solution.

I believe that the reason people slam is because there is a finan-
cial incentive to do so, and we need to remove that financial incen-
tive.

I could go out tomorrow and create a 50-page tariff filing require-
ment and do background checks and collect all sorts of financial in-
formation, and it wouldn’t do one thing to combat what we saw in
that Fletcher case, because as we heard the GAO testify, Fletcher
didn’t even file a tariff, and had he filed, he probably would have
misled the FCC and lied in his application, as he lied to Dun and
Bradstreet when we tried to track his financial information.

So an individual like Fletcher, who sets out in a very intensive,
unscrupulous way to rip off consumers, is going to do that whether
you have an extensive tariffing process or not. What an extensive
tariffing process would do is harm the legitimate providers, and
most of the providers today are legitimate. It would just impose an
entry barrier, another regulatory issue that they have got to deal
with, more cost, delay, and expense for them to get into the mar-
ketplace.

Senator COLLINS. But the legitimate providers are losing cus-
tomers to the slammers. I mean, that is not good for the competi-
tive market, either, when an unethical provider can so easily enter
the market and rip off the customers of a legitimate provider.

Mr. KENNARD. I don’t disagree with that. My point goes to how
do we eliminate the bad conduct, the slamming. And I think that
we do that by taking the profit incentive out of slamming, not by
trying to erect some sort of an entry barrier or a background check,
which I don’t think is going to give us the kind of protection that
we need.

Senator COLLINS. What if the FCC received a tariff from an indi-
vidual whose address was Cell Block C of Leavenworth peniten-
tiary? Would that trigger any kind of review by the FCC?

Mr. KENNARD. It probably would. But that sort of review—and
this is my point—is not going to solve the slamming problem.

Fletcher is a great example of this. We chased Fletcher all over
the country for almost 2 years. This was a guy who was on the
lam. He was intentionally trying to violate our rules. So he prob-
ably would have filed the most legitimate looking application you
have ever seen, and it would have been wrong. We know that he
gave us false addresses and false telephone numbers. So an up-
front approach is not going to solve the problem.

We would have combatted Fletcher if we had had rules, as I have
proposed to the FCC, I believe, that would tell the Fletchers of the
world, if you slam someone, you are not going to get a dime from
that consumer because they won’t have to pay.
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Senator COLLINS. As you know, the GAO’s investigators filed an
application for ‘‘PSI Communications.’’ It had phony information.
The phone number was wrong. They didn’t pay the fee. The com-
puter disk was blank, so they really didn’t file the tariff.

Shouldn’t that kind of blatant deception be caught by your appli-
cation process, by the process that you have now? I mean, all that
would have been required is to plug in the computer disk or—I
mean, I am amazed that someone could get authorization without
paying the $600 fee. There must be some sort of reconciling of ac-
counts, I would think.

Mr. KENNARD. No one got authorization from that PSI tariff fil-
ing. If you recall the chart that was put up earlier, in the corner
it said unofficial log. That was not a license. That was not an offi-
cial tariff. That was just a notification that this filing had been
made.

We talked to the GAO when they came to discuss this procedure
with us. We freely told them, don’t look for the tariff process to try
to scrutinize who people are who are providing long-distance serv-
ice, because that is not what we rely on tariffs to do, nor should
we. The FCC has sought to de-tariff the long-distance business be-
cause we do not rely on tariffs to enforce against slamming, be-
cause in my view, that is an ineffective way to do it.

Senator COLLINS. What troubles me about that answer is the in-
dustry has told us that they consider the tariff filing as being a key
credential when they decide to do business. Now, there is also evi-
dence, I will say, that the major carriers don’t bother to check with
the FCC. So there is conflicting evidence. But the major carriers
are telling us that they rely on the filing with the FCC.

Mr. KENNARD. Some of the carriers like tariffs because, as I men-
tioned before, it allows a signaling process. The non-dominant car-
riers like tariffs because it allows them to get information about
what their competitors are charging consumers. That is exactly
why I don’t like tariffs in a competitive market, because it allows
signaling and allows carriers to tell one another what prices con-
sumers should be charged. We don’t need that in a competitive
market.

So the tariff is not really the best way to combat this problem.
And certainly if one were to design a process to combat this prob-
lem, it wouldn’t be through a tariff. It would be through some sort
of background check or financial qualifications. But there, again, I
don’t think that that is going to combat the unscrupulous type of
slammer, as we have seen in the Fletcher case.

Senator COLLINS. You mentioned in your testimony the need for
more consumer education.

Mr. KENNARD. Yes.
Senator COLLINS. And, indeed, the FCC has urged consumers to

scrutinize their telephone bills to make sure that they have not
been a victim of slamming.

I would like you to take a look at a phone bill on our chart. It
is Chart F.1 This is an actual phone bill. We have just taken out
the telephone numbers to protect the privacy of the person whose
bill it is.
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Now, would you please identify for the Subcommittee the name
of the long-distance telephone company on this bill?

Mr. KENNARD. I don’t see the name of a long-distance carrier on
this bill.

Senator COLLINS. I didn’t either when I looked at it, and I was
amazed to learn that the name of the long-distance provider is
‘‘Phone Calls.’’ That is the name of the company. And we have
highlighted it to draw attention to it.

Now, the problem with telling consumers that it is up to them
to scrutinize their bills is any consumer could look at this bill all
day—you are Chairman of the Commission—and not realize that
they have been slammed by a company that has deliberately adopt-
ed a deceptive name in order to deceive the consumer. The name
of this—most consumers would never realize that ‘‘Phone Calls’’ is
the name of the long-distance company. Instead, it appears to you,
as it did to me, to be a listing of long-distance phone calls made
by the consumer.

I would like to show you another phone bill. It is Chart G.1 And,
again, I would ask you if you could identify the name of the long-
distance company.

Mr. KENNARD. It looks to be ‘‘LongDistanceServices.’’
Senator COLLINS. And we have obviously highlighted it to help

you out.
Mr. KENNARD. That is very helpful. Thank you. [Laughter.]
Senator COLLINS. Again, do you think that most consumers, no

matter how carefully they scrutinize this bill, would realize that
they have been slammed by a company called
‘‘LongDistanceServices’’? Doesn’t that instead look like a listing of
long-distance calls?

Mr. KENNARD. I think you have a fair point here. I think you do
highlight a problem when a consumer can’t reasonably determine
who is charging them for long-distance services. That is fair.

Senator COLLINS. When a company files a tariff listing a decep-
tive name like ‘‘Phone Calls,’’ shouldn’t that trigger some sort of
scrutiny by your staff? I mean, if the FCC can’t tell, how can the
consumer tell?

Mr. KENNARD. Well, the one caveat I would give is that often
times—and I notice this on my own phone bill—the name of the
long-distance carrier is on the front page of the bill but not listed
on every page. So I would—it is important, before coming to final
judgment on something like this, to scrutinize the entire bill.

Senator COLLINS. My concern is that we have companies out
there whose favorite technique is to take a name that is going to
be clearly deceptive to the consumers, and telling the consumer
that it is up to you to scrutinize a bill like this in order to find out
whether you are slammed is just unfair. It is not fair to expect a
consumer to know that ‘‘Phone Calls’’ is the name of the long-dis-
tance company.

Mr. KENNARD. I don’t disagree with that.
Senator COLLINS. We are in the midst of a vote. We have 7 min-

utes remaining. I can either yield to one of my colleagues, or would
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you prefer to—certainly, Senator Durbin, I am going to go vote and
come back.

Senator DURBIN. Tell them I am coming.
Senator COLLINS. I will. Thank you.
Senator DURBIN. Mr. Kennard, thank you for being here, and I

am sorry I missed your testimony in person, but I read it. And I
am troubled by it, very troubled by it. I just don’t buy your
premise, and your premise is that if we are in the world of deregu-
lation, it is time for the FCC to step aside and let the Wild West
prevail——

Mr. KENNARD. Senator, that is not my testimony.
Senator DURBIN. You have suggested to me that tariffs you don’t

like because it is, as you call it, a price schedule that is going to
be shared, and it is anti-competitive, and yet you have not come
back with any alternative suggesting a new function of your agency
that would help protect consumers. It is one thing for you to agree
with Senator Collins and say these are deceptive, but not a word
in your testimony suggests any new regulation that would stop
this. Am I missing something?

Mr. KENNARD. Senator, yes, I think you are, and I respectfully
disagree with your premise.

First of all, my testimony outlines a number of things that the
FCC is doing and can do more to protect consumers. I have pro-
posed strengthening the anti-slamming rules. The point that I am
trying to make is we need to have rules against slamming. That
is fundamental. The FCC needs to have a strong consumer protec-
tion orientation, more so than ever in a competitive marketplace.
My point is only that we have got to do that in an environment
where my agency and all other Federal agencies are challenged to
do more with less.

Senator DURBIN. Now, that is a legitimate point, and I am not
going to argue with it. Because if we want your people to actually
make sure that there is something written on that computer disk
or that the check is received before the tariff goes out, you need
the people to do it. And if we are short-changing you, I would think
your responsibility as chairman of the FCC is to tell us as much:
Members of Congress, you want new responsibilities, you want
more activity from my agency, give me the people to do it. That is
legitimate.

But the argument that you have made here that basically you
have got to step aside from this process, I can’t accept that
premise. At one point here you say—and I disagree with this, inci-
dentally. It sounds very good on the surface. ‘‘Slammed consumers
should not have to pay any charges for a reasonable period of
time.’’ That sounds good on its face, and a lot of the people that
I have talked to who have been hurt by this process would jump
at the chance. But imagine what you just invited. You invite people
who don’t like their long-distance charges to come in and say, ‘‘I
was slammed, so I don’t want to pay for a couple months.’’

So then you go on to say, oh, incidentally, the FCC can craft
rules with safeguards. Why is it that you can craft rules with safe-
guards in the expanded rights of consumers but can’t craft rules
with safeguards to establish whether the company in the first in-
stance is totally bogus?
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Mr. KENNARD. Because I think that by eliminating the incentive
to slam, you will take slamming out of the picture. Again, an un-
scrupulous company is going to slam no matter what we do on the
front end. I do believe that it is possible to craft appropriate safe-
guards.

If somebody steals your credit card and makes an unauthorized
charge on your credit card, if you call your credit card company and
tell them that your credit card has been stolen, you are not respon-
sible for making that charge—for paying that charge. That is ap-
propriate. I want to import that to the slamming context. And in
the slamming context, carriers know whether their customers have
been slammed, so they can make that determination.

Senator DURBIN. Well, here is where we disagree. I don’t think
you are wrong in your premise that if we enforce the penalties and
make it expensive for slammers it will discourage them. But I don’t
think it is unreasonable to also say that people who want to play
in this arena have to be legitimate, that you have to know who
they are and where they are and where they can be reached, be-
cause the bottom line is if your tariffs are meaningless—and it ap-
pears they are—your enforcement actions are meaningless.

Mr. KENNARD. I agree. I mean, you are suggesting that I am not
interested in doing anti-slamming enforcement. That is incorrect. I
think that the FCC can do more to enforce against slamming. I
want to have higher fines. I think the provisions in your bill to im-
pose criminal sanctions and give people civil penalties is great.

Senator DURBIN. But you are missing my point. Why is it that
you don’t feel any obligation on the threshold, on the front end of
this process, to establish that the people who are creating these
bogus companies are using misleading names, are giving you ad-
dresses that don’t exist, are using telephone——

Mr. KENNARD. I freely acknowledge that, Senator.
Senator DURBIN [continuing]. Numbers that are totally phony.

I’m saying to you that they are not even going to pay the filing fee,
and they are going to give you an empty computer disk, and you
are saying, ‘‘Well, we will catch you if you break the law.’’

Mr. KENNARD. I freely acknowledge that there are people out
there who will use fictitious names and lie to the FCC, and my
point is, if they do that, we won’t be able to catch them by having
the most elaborate of screening processes.

There are really two categories of companies that slam. There
are the unscrupulous companies like the Fletchers of the world
that go out to break the law. And then there are carriers that are
legitimate; they respond when we call them; they respond when we
fine them; they enter into consent decrees; and they get sloppy and
careless. Those folks we need to work with. We should hit them
with higher fines.

All I am saying is on the front end—we saw this in tele-
marketing fraud—people who go out to rip off consumers are not—
you are not going to catch them by having them fill out applica-
tions.

Senator DURBIN. I am afraid I have to run and vote, but I appre-
ciate your testimony. The committee, I guess, will stand in recess
until another Senator shows up.

Thank you.
Mr. KENNARD. Thank you.
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[Recess.]
Senator COLLINS. The Subcommittee will be back in order. Again,

my apologies. This is a heavy voting day.
Mr. KENNARD. I understand.
Senator COLLINS. My hope is that we can conclude the hearing

before the next votes start.
Mr. Kennard, I want to follow up on the points that we have just

made. In these cases, the consumers are going to have a very dif-
ficult time figuring out that they were slammed. I agree with your
statement that we need to take the profit out of slamming and that
that is going to help curb the problem. But that only works if the
consumer knows that he or she has been slammed.

In a case like this, the consumer might never realize that he has
been slammed. So taking the profit out isn’t going to affect this
kind of situation where the unauthorized carrier is going to con-
tinue getting all of the payments from the consumer because the
consumer doesn’t realize that he has been slammed.

That is why I think we need a more comprehensive approach and
one that does something on the front end. I don’t want to impose
a huge new regulatory burden. I don’t want to constrict entry into
the market unnecessarily. But I do want to have some way of
weeding out the bad apples right up front if we possibly can.

Mr. KENNARD. You are quite right about that, and it is funda-
mental that a consumer should know when he or she has been
slammed. I mentioned in my opening statement that I am going to
call together the CEOs of all the major telephone companies that
do the billing to consumers, and I am going to put this issue on
the table and see if we can address this issue of long-distance car-
riers not fully disclosing the charges to the carriers or identifying
themselves on the bill. Maybe we can come up with a solution to
that.

Senator COLLINS. Thank you.
The Washington Post reported today that a Minnesota judge

struck down that State’s anti-slamming law. The judge ruled that
Federal regulations in this area preclude States from adopting
their own regulations. I am very troubled by that because States
have been very aggressive and have, frankly, been more aggressive
than the FCC in taking enforcement action against slamming. If
State laws are struck down, then the burden on the FCC is going
to be even greater.

Do you believe—and I realize this judgment just came down, or
this decision just was rendered, but do you believe that Federal law
needs to be clarified to ensure that States are allowed to take ac-
tion against intrastate slammers?

Mr. KENNARD. Section 258 of the statute currently allows the
States to take action. That is why this Minnesota decision is curi-
ous. I am very interested to see the reasoning that the judge used
to reach that conclusion. But, fundamentally, I welcome State ac-
tivity in this area. We need more cops on the street. We need more
State commissions to continue to be vigilant in this area.

So provided that their actions are not inconsistent with the Fed-
eral law, I invite the States to be very, very active in this area.

Senator COLLINS. It was my understanding that the current
Communications Act explicitly sets forth a role for the States in
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intrastate, but that it is silent on interstate. Am I mistaken on
that? Is there explicit authority for the States?

Mr. KENNARD. I would want to go back and look at the statute,
but it is my understanding that the provision allows the States to
conduct their own anti-slamming activities provided that such ac-
tion is not inconsistent with Federal law. And I believe that could
include slammers who are slamming both interstate and intrastate.
But I would have to double-check that.

Senator COLLINS. I would ask that you work with us to try to
clarify that so that the role that the States are playing, which has
been a really critical role, is not jeopardized in any way.

Mr. KENNARD. I would be happy to.
Senator COLLINS. I would like to ask you a question about the

Fletcher companies, which has been the source of much discussion
today. First, let me say that I am very pleased that the FCC has
taken action this week to revoke the authority of these companies.

However, it is my understanding that the FCC received the ma-
jority of the complaints against the Fletcher companies in mid-
1996, and during the interim time, several States took action
against Fletcher. Alabama, Illinois, Florida, and New York actually
revoked his authority to operate over a year ago.

Why did it take the FCC almost 2 years to issue a final order
in this case banning him from the business?

Mr. KENNARD. Well, I have reviewed the enforcement action in
the Fletcher case, and first let me say that slamming complaints
should be expedited. I think that the Commission can and will take
steps to make sure that complaints are expedited. They are taking
too long.

But in the Fletcher case in particular, because he was such an
egregious actor, it was clear that the FCC’s enforcement activity
against him escalated over time. Originally, we began an investiga-
tion into the complaints that we were receiving in mid-1996. By the
end of 1996, we had issued a fine against his companies. We broad-
ened our investigation about a month later. At that time we began
to realize—this was the beginning of 1997. We began to realize
that this was a really bad actor, and we contacted the FBI’s field
office in Los Angeles to try to track him down and get more infor-
mation about him.

We issued another forfeiture against him in May of 1997, about
a year after we first got a lot of complaints, and then it became
clear to us that he had disappeared and he was no longer in the
business. At that point we decided that we wanted to make sure
he stayed out of the business. We issued an order to show cause
to revoke his license, and that final order was—that has to go
through a hearing procedure because he has some fundamental due
process rights. We designated his operating authority for hearing.
He didn’t show up. And at that point we revoked his license.

Senator COLLINS. It is my understanding that the FCC sent a
number of notices over the past 3 years, though, and that all of
them came back as either refused or no addressee or unclaimed, so
that it was evident pretty early on that you weren’t going to be
able to find him.

Do you think the FCC should have acted sooner?
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Mr. KENNARD. I think the FCC should act as quickly as possible
on all slamming complaints. I think it takes too long. Fletcher is
not the isolated instance of that.

Senator COLLINS. Do you believe that the major carriers who
dealt with Fletcher who realized that there were problems here,
that they had very questionable letters of authorization, that he
was combining the LOAs with the sweepstake offer in contradiction
to your regulations, do you think they had an obligation or should
have an obligation to report to you when they uncover a case where
your regulations are not being followed by a company they are
doing business with?

Mr. KENNARD. Yes, I like this provision in your legislation which
requires the carriers to notify the FCC when they become aware
that there is a problem. I think that that would be a helpful solu-
tion.

Senator COLLINS. One of the troubling facts that we learned dur-
ing this investigation is that sometimes the long-distance carriers,
the major carriers, the facility-based carriers, are not checking to
see whether there is a tariff before doing business with a provider.
And in the Fletcher case, as you have pointed out, he registered
with you or filed the tariff for a couple of his companies, but he
didn’t with others.

Should there be some sort of requirement that there be a check?
My concern is that were it not for the notoriety that our investiga-
tion has given Mr. Fletcher, there would be nothing to stop one of
the carriers from doing business with him tomorrow, despite your
order barring him, because they are not checking with you.

Mr. KENNARD. Well, this goes back to what I believe is the single
most important thing we can to prevent slamming, and that is to
take the profit motive out of it. If carriers knew that companies
that they deal with, if those companies got involved in slamming,
that they weren’t going to be able to remit any funds to the car-
riers, I think that they themselves would be more vigilant in polic-
ing the kind of people that they do business with. So I think it all
comes back to that.

Senator COLLINS. I think that is a powerful improvement, and it
is one that I know you are working on from a regulatory perspec-
tive and we are working on legislatively. But that assumes that the
consumers realizes it. And when you have a company that is
named ‘‘Phone Calls,’’ the consumer is not going to realize it. And
that is why I think we need to look at that aspect of the problem
as well.

Mr. KENNARD. I agree.
Senator COLLINS. It is also troubling to me that GAO testified

this morning—and I don’t know whether you are aware of this—
that they believe that Mr. Fletcher is still in the long-distance busi-
ness. Were you aware of that prior to the testimony this morning?

Mr. KENNARD. Frankly, I don’t think anyone knows where Mr.
Fletcher is or what he is doing. We have been in contact with var-
ious law enforcement authorities through our field offices and else-
where, and we have not received any definitive information about
what this man is doing or where he is.

Senator COLLINS. Part of taking the profit out of slamming is
making sure that the fines for slamming are sufficiently high so
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that slamming doesn’t pay. Would you support an increase in the
civil fine authority such as suggested by the legislation that Sen-
ator Durbin and I have introduced?

Mr. KENNARD. Yes, I think it is important to send a signal to all
carriers that slamming is a serious offense, and one way to do that
is to make sure that they understand that if they get sloppy, even
if it is not an intentional violation, they need to be vigilant to pre-
vent this sort of activity. So I think that increasing the level of
fines is a helpful thing.

Senator COLLINS. Because right now some companies are treat-
ing the fines as just a cost of doing business, so I think that is part
of taking the profit out of it for them. And that is something that
I do want to pursue.

Just so I get you on the record, we talked earlier about the fact
that intentional slamming is now currently a separate Federal
crime, and the legislation that Senator Durbin and I have intro-
duced would make intentional slamming possibly subject to crimi-
nal penalties in the more egregious cases, such as Mr. Fletcher’s.
Would you support that provision?

Mr. KENNARD. I think that would be helpful. I think we have to
be very careful to make sure that we are clearly defining intent,
because under any criminal statute, as you know, you have to be
very, very explicit about that.

Senator COLLINS. Right, and there is, I should mention, some
changes in long-distance service that do occur because of error. But
that isn’t really what our bill is designed to do. We want to get
after the intentional, deliberate use of slamming.

Mr. KENNARD. Right.
Senator COLLINS. One final issue that I want to talk to you about

is the actions taken by State governments. I am concerned about
the disparity between the slamming penalties imposed by the
States and those imposed by the FCC. And we have got two
charts—J and K,1 that compare the slamming enforcement actions
as of April between the Federal Government and aggregating the
States.

Now, you have recently imposed a very hefty fine on the Fletcher
companies of $5.6 million, I think it is, which we could add to the
$1.8 million. But you are still substantially below the amount of
money that has been imposed by the States.

Do you think your enforcement actions have been tough enough
using your current authority?

Mr. KENNARD. I think that for the egregious violators we should
have more stringent fines. It is important to understand some-
thing, though, more about just the gross numbers in understanding
how the enforcement process works.

At the FCC today, the staff is delegated authority to issue a for-
feiture in the slamming area for up to $80,000. And so if the fine
is issued at the staff level, it can move more quickly because we
have more resources at the staff level. It avoids the process of
bringing the complaint up to the Commissioners and having a full
Commission vote. So it is faster.
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In cases where we can get the attention of the carrier with an
$80,000 notice of forfeiture, and when they cooperate with us and
we bring them in, it is often more effective if we levy a smaller
fine. Or, stated another way, sometimes the size of the fine is not
as relevant as our ability to get the carrier to the table so we can
negotiate a consent decree and actually enter into a long-term mon-
itoring arrangement so that the carrier has to report to us on reme-
dial efforts they have taken, for example. So it is a little misleading
to look at just the gross amount of the fines to evaluate the level
of our enforcement activity.

There is a fundamental matter. We are not in competition with
the States in levying fines here. As I said before, we invite the
States to be in this area. We want them to be active. We want their
enforcement to be effective. And we are not trying to levy more
fines or fewer fines than them.

Senator COLLINS. I understand that, but the States generally
have not only imposed higher fines and tougher penalties, but they
have acted much sooner. And I think that is really critical because
you have cases where slamming can go on for a very long time
while the FCC is going through its processes.

So I think that one thing that we need to look at is how can we
act more quickly in addition to imposing heftier fines.

Mr. KENNARD. Well, some States have; some States haven’t. The
point is that I agree we need to expedite the processing of these
complaints. But, again, we don’t want more complaints. We want
fewer complaints. And I am convinced that issuing huge fines is
not going to deter all the slamming complaints. Some it will. Some
it won’t. We have to take the economic incentive out of slamming
to solve this problem.

Senator COLLINS. I agree we have to take the economic incentive
out of slamming. Slamming cannot pay. It does now. We also need
to try to prevent those bad actors from getting in in the first place,
and we need to send a very strong message that it is not going to
be tolerated. And I think having criminal penalties available, hav-
ing tougher fines, would deter some people.

Right now it can be treated as a cost of doing business, and cer-
tainly the availability of criminal penalties and tough fines sends
a far different message from the Federal Government about our se-
riousness in combating this problem.

Mr. KENNARD. That is a fair point, and I intend to direct the
FCC staff—in fact, I have directed the FCC staff to revisit the level
of the forfeitures that are being recommended so that we can up
the ante for these sorts of violations.

Senator COLLINS. I think that would be very helpful. I don’t want
to dwell on this point, but I want to show you one more chart 1

which looks at a number of companies against whom there have
been considerable slamming complaints. And, again, it compares—
the State actions are in red, the Federal actions are in green. I
would just urge you to take a look at that, because I think right
now that the message is being sent that the Federal Government
is not really committed to cracking down on this problem.
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One final question on the issue of the States. When the States
take enforcement action, does it trigger a review by the FCC? Is
there coordination or some sort of reporting by the States to the
FCC when they take enforcement?

Mr. KENNARD. Not on each individual action. We are in regular
contact with the State public utility commissioners, the National
Association of States Attorneys General, to share information and
enforcement techniques. But there is not a formalized notification
system.

Senator COLLINS. Thank you very much, Mr. Chairman, for your
testimony. I suspect that some of the other Members who were not
able to get back due to continuing activity on the floor may have
some questions to submit for the record. We look forward to work-
ing with you to solve this problem.

There is no doubt in my mind that deregulation has had many
good benefits for consumers, but that it has also been an open invi-
tation to scams and fraud by the unethical providers. And that
doesn’t mean that we shouldn’t continue to deregulate the market
and promote competition. But legitimate providers are harmed just
as much as consumers are by the actions of companies that slam.

We have an obligation as we pursue deregulation to not forget
about the consumer and to put in place consumer protections that
perhaps were not needed in a regulated environment. It is clear to
me from the two hearings we have held, plus our 6-month inves-
tigation, that the existing enforcement actions have been woefully
inadequate and that current laws aren’t strong enough, that you
don’t have all the tools that you need to cope with this problem.
Otherwise, we wouldn’t see it keep continuing to spiral ever up-
ward.

The FCC can’t treat slamming as a technical or an administra-
tive problem that can be solved with polite warnings. I think we
need far tougher and more aggressive action.

Senator Durbin and I will be working with our colleagues, espe-
cially Senator McCain, who has reported some slamming legisla-
tion. We have already talked to Senator McCain about strength-
ening the bill that was reported by the Commerce Committee. We
want very much to work with you. Our goals are very similar.

From my perspective, it seems to me that we need to take three
actions legislatively:

First, as you have emphasized throughout your testimony, the fi-
nancial incentive for slamming must be removed. Under the cur-
rent law, the slamming carrier gets to keep the money from its
fraudulent activities. Consumers should be able to refuse to pay the
unauthorized carrier. Crime shouldn’t pay. There should not be a
benefit for slamming people. I know you have proposed going even
further, and we have talked about ways to set that up that might
go even beyond what we have suggested.

Second, penalties for slamming must be tough enough to stop the
problem from growing each year. That is the situation we are in
now. It seems to me that the companies are treating the fines as
just a cost of doing business, that in many cases they are not going
to be caught at all, so they are never going to be subjected to pen-
alties.
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And, finally, I believe that we must establish criminal penalties
for cases of intentional, deliberate, repeated slamming. Currently,
it is not a crime and, thus, the people like Daniel Fletcher in this
world can pretty much get away with this activity.

I am going to continue to work with my colleagues on this Sub-
committee and also with you, and I would appreciate any advice
that you might have for us as we pursue this initiative.

I want to thank you very much for being here today.
Mr. KENNARD. It is my pleasure.
Senator COLLINS. And we look forward to working with you.
Mr. KENNARD. Thank you.
Senator COLLINS. I want to thank the Subcommittee staff who

worked very hard on this investigation, especially John Neumann,
Kirk Walder, Tim Shea, Lindsey Ledwin, Mary Robertson, and
Steve Diamond from my personal staff.

I appreciate your being here today, and the Subcommittee’s hear-
ing is now adjourned.

[Whereupon, at 12:43 p.m., the Subcommittee was adjourned.]
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