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UNAUTHORIZED LONG DISTANCE SWITCHING
“SLAMMING”

WEDNESDAY, FEBRUARY 18, 1998

U.S. SENATE,
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS,
OF THE COMMITTEE ON GOVERNMENTAL AFFAIRS,
Washington, DC.

The Subcommittee met, pursuant to notice, at 9:37 a.m., at Port-
land City Hall, 389 Congress Street, Council Chambers, Portland,
Maine, the Hon. Susan M. Collins, Chairman of the Subcommittee,
presiding.

Present: Senators Collins and Durbin.

OPENING STATEMENT OF SENATOR COLLINS

Senator COLLINS. Good morning. The Permanent Subcommittee
on Investigations will now come to order.

Let me begin today by taking the opportunity to welcome Senator
Richard Durbin of Illinois, a Member of the Subcommittee who has
been a real leader in the fight against fraud. Senator Durbin is,
however, perhaps best known for his successful effort to ban smok-
ing on airplanes, something that I thank him for every weekend
when I fly home to Maine. I was pleased to join Senator Durbin
in another effort last year when we teamed up to repeal an out-
rageous $50 billion tax break for the tobacco industry. Senator
Durbin has introduced legislation pertaining to the issue before us
today, and it is indeed a great pleasure to welcome him here to
Maine. I do wish we had had a little bit better weather for him,
he had a very difficult time getting here last night, but he per-
severed and we're very pleased to have him here.

The focus of our hearing this morning is the exploding problem
of “slamming,” the unauthorized switching of a consumer’s long dis-
tance service. Slamming victimizes the local telephone company,
which must handle thousands of calls from customers angry about
a problem the local telephone company did not create. It victimizes
the consumer’s chosen long distance company, which unfairly loses
a valued customer, and, most of all, it victimizes the consumer,
who must spend time and energy to remedy the problem. Even
worse, some consumers do not even realize that they have been
slammed, which may cause them to pay higher charges or to lose
out on valuable premiums, such as frequent flyer miles, offered by
the long distance carrier of their choice.

Now, how does slamming happen? Deceptive telemarketers may
use fraudulent techniques to trick an unsuspecting consumer into
switching long distance carriers. Other times a carrier may send a
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so-called welcome package that actually requires the consumer to
return a postcard rejecting the change in long distance service
which otherwise goes into effect. Some particularly unscrupulous
long distance providers will simply change a customer’s carrier
without any contact with the customer at all.

To be fair, there are some cases of slamming that may be caused
by electronic error or perhaps by customer confusion during a tele-
marketing call. However, there is absolutely no excuse for inten-
tional slamming and the huge number of slamming incidents that
are occurring each year. Consumers all over the country, including
here in Maine, are increasingly the target of unscrupulous tele-
phone service providers who use deceptive marketing techniques or
outright fraud to change long distance carrier selections without
the consumer’s consent.

I was first alerted to the problem of slamming last fall. My State
offices began to receive numerous complaints from small businesses
and from consumers who called to express their outrage at having
been slammed. In further examining this problem, I learned from
Bell Atlantic, our local telephone company, that more than 1,500
Maine consumers had complained that they were slammed last
year. Slamming cases in Maine range from an elderly woman in
Houlton, to a beauty shop in Bath, to a family in Blue Hill whose
teenager was deceived into authorizing a change in service.

Nationwide, the number of slamming incidences has increased
significantly. The Federal Communications Commission, the gov-
ernment agency that is responsible for regulating the telecommuni-
cations industry, received a record number of slamming complaints
from consumers in 1997, over 20,000. In fact, slamming is the No.
1 consumer complaint to the FCC.

Since many consumers, indeed most consumers, do not report
slamming to the FCC, this number, 20,000, actually greatly under-
states the real problem. The National Association of State Utility
Consumer Advocates estimates that as many as one million con-
sumers each year are fraudulently transferred to a long distance
carrier which they have not chosen.

Victims of slamming are frustrated. They do not believe that
they should spend their time and energy resolving problems that
are not of their making. People rely on their home and their busi-
ness long distance telephone service, and they should be able to
choose their long distance carrier without fear that their decision
will be changed without their consent. Deliberate slamming is like
stealing and it should not be tolerated.

Moreover, as the statistics demonstrate, this problem is not get-
ting better; it is getting worse. In Maine, Bell Atlantic reported a
100 percent increase in slamming complaints from 1996 to 1997.
This disturbing trend raises two important questions about the
Federal Government’s response to this problem. First, are the en-
forcement efforts by the FCC effective and aggressive enough to
control deliberate slamming? Second, do current penalties provide
an adequate deterrent, or are fines that are imposed simply viewed
as a cost of doing business by unscrupulous providers? Our goal in
this hearing is to find effective regulatory and legislative solutions
to halt the escalating problem of slamming.
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We will hear from three panels of witnesses this morning. Our
first panel will consist of three victims of slamming, two residential
telephone customers and one small business owner. These victims
will testify about their personal experience with being slammed.

Our next panel will be the Director of the National Fraud Infor-
mation Center of the National Consumers League and the Director
of Governmental Affairs at Bell Atlantic. The witnesses will pro-
vide information about the prevalence of slamming, describe their
roles in assisting consumers, and advise consumers on how they
can better protect themselves from being slammed.

Our final witness this morning will be the Hon. Susan Ness,
Commissioner of the FCC. She will describe what the FCC is doing
to control slamming, and discuss and provide advice to us on what
additional regulatory and legislative changes could and should be
made to reduce the number of slamming incidences.

It is now my pleasure to recognize the distinguished Member
from Illinois, Senator Richard Durbin, for any statement that he
may wish to make, and again, Senator, welcome.

OPENING STATEMENT OF SENATOR DURBIN

Senator DURBIN. Thank you very much, Madam Chairman, Sen-
ator Collins, I'm glad to be here in Maine. This is almost a matter
of retracing political groups. The first man that I ever worked for
in politics was a Senator from Illinois named Paul Douglas, who
was born in Maine and a graduate of Bowdoin College, so I'm com-
ing at least back to the origins of my political career, and it’'s a
pleasure to be with you. And I didn’t expect to find this weather
in Maine; I expect to find it in Chicago, but we’ve been blessed for
the last few months with very mild weather.

I'm glad we're having this hearing on the important topic of tele-
phone slamming. This matter came to my attention and I believe
it came to your attention because of constituent mail, people who
came to our office, wrote a letter or dropped by and said we’ve got
a problem here. In fact, I recall one particular business woman in
the Chicago area who was stunned to find that her long distance
carrier had been changed, that her bill had gone up dramatically,
and she had virtually no recourse as a result of it. She inspired me
to look into it a little more, and as I did I found it to be a problem
that is virtually universal.

Yesterday I was at the New York University Law School at a
seminar on another topic, and the leading law professor there, con-
stitutional law professor Bert Newborn, asked me why I was going
to Maine, and I said it was on the issue of telephone slamming and
Senator Collins was having a hearing. He said, “I have been victim-
ized three times in the last year; they have changed my long dis-
tance carrier.” It seems like every time you bring up this issue you
find people who have been victims of this. So I am glad you are
having this hearing. It is timely; it is important that the Senate
and House respond this year with legislation that at least tries to
address this problem.

As you mentioned, it is the No. 1 source of consumer complaints
at the FCC, and in my home State of Illinois it is the No. 1 con-
sumer fraud complaint to the State Attorney General. The Los An-
geles Times says that what we've seen of slamming is only the tip
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of the iceberg. Maybe that’s apropos in this era of the Titanic
movie, but they estimate that more than a million American tele-
phone consumers have been slammed in the last 2 years. Some say
that estimate is far too conservative, and one of our witnesses,
Susan Grant, Vice President of the National Consumers League,
will tell about a survey that was taken that suggests the problem
is even more widespread.

Slamming was most egregious in the Chicago area, according to
some survey where 36 percent of adults said that they or someone
they knew had been slammed. Moreover, slammers appear to be
targeting people of color, 39 percent African-Americans, 42 percent
Latinos, as compared to 28 percent of the white population. I think
we will also find that many seniors have been victimized by these
scams as well. It is a serious problem that goes beyond inconven-
ience. It can be expensive, and in one case I know of a business
in the Chicago area that virtually went without long distance serv-
ice for a period of time because of slamming.

As T got into this and started thinking about ways to address it,
I stumbled on another problem, which I think we should consider
as we get into this. It is euphemistically known as cramming. You
know how you used to receive your telephone bill and it would be
one little sheet with three little lines and it was from the same
company that your mom and dad and grandparents used, and now
you receive a bill that is five or ten pages long maybe from more
than one company and page after page of computer printouts? Well,
you ought to read carefully because people who have been crammed
find that they have charges on there that they never asked for and
didn’t believe that they were paying for. And a few dollars a month
times all the people in Portland and all the people in Maine and
all the people in Illinois turns out to be an enormous profit for
these companies providing, “services you didn’t ask for, cramming
them into the bill.” Well, we have to address all of these.

The Telecommunications Act wanted to bring competition to this
field so that we’d have more choices as consumers, but certainly we
have to be mindful as consumers that there are people in the mar-
ketplace trying to take advantage of us.

I put a bill in which I think might be a step in the right direction
on this issue of slamming. First, it gives those who have been vic-
timized the opportunity to sue the slammer in State or Federal
court. Right now you are limited to Federal court. Now, how many
of us are going to go file a lawsuit in Federal court because of 1
or 2 months of high telephone bills? It is not likely. You are not
going to hire an attorney and you are not going to file a complaint,
but if you have a recourse in State court and if you realize that
there is a minimum statutory damage of $2,000 that you can re-
cover, it may be worth it. If you go to small claims court and say,
“I want to recover what I lost and the $2,000,”—$6,000, inciden-
tally, under my bill if it was done willfully and knowingly.

Some States, and I am not sure of the situation in Maine, some
States allow the State attorney general to bring suits against
slammers on behalf of all the citizens of the State, these are class
action suits. We do it in Illinois. It is effective. And I am glad that
our attorney general does it. But some State supreme courts have
decided that that is an authority which a State does not have. We
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ought to clarify that once and for all, and this legislation would say
every State attorney general can bring a class action suit against
the slamming telephone company on behalf of the consumers who
were victimized.

And, finally, we know there are repeat offenders out there. This
just is not a nuisance; this is a source of great profit for these
slammers. They end up switching hundreds if not thousands of peo-
ple and make a lot of money in the process. If they continue to do
that willfully, knowingly, and repeatedly, I think they should be
subject to criminal penalty as well. This is as serious as any theft
that we talk about.

Finally, let me conclude by thanking you for having this hearing.
I am looking forward to your witnesses, having explored this issue
in Illinois and in Washington. I think we are building a case for
Federal action, and your leadership today is going to help. Thank
you.

Senator COLLINS. Thank you very much, Senator. It is my hope
today that prior to adjournment we will have the opportunity for
some of the people who have come to attend the hearing today to
share with us their personal experiences with slamming. We will
limit those informal statements, which will be after the formal tes-
timony, to 3 minutes each, to keep to our schedule, but I do hope
to have an open mike session at the very end.

In addition, we’ve received a number of written communications
and testimony. When people learned that I was having this hear-
ing, my State offices overnight received numerous faxes from peo-
ple who have been slammed, and we have put those in the hearing
record.

In addition, prior to the hearing, I sent letters to several of the
long distance companies that provide service to the majority of
Maine consumers inviting them to provide written statements and
several have done so. And without objection I will ask that those
statements be included in the hearing record.

Finally, I've also received an excellent written statement from
Richard Hulsey, who is a principal in a telecommunications firm
based in Lewiston. He is also on the board of the Maine Telephone
Users Group, a working group of businesses formed to discuss tele-
communications issues. His testimony is very insightful, and I be-
lieve he may be here today and may speak to us at the end of the
hearing, but in any event, his statement will be included in the
record.

I would now like to call our first panel of witnesses. It includes
three victims of slamming, two individuals and one small business-
man. With us this morning is Susan Deblois, Pamela Corrigan, and
Stephen Klein of Mermaid Transportation Company. I would note
that Mr. Klein runs a shuttle to Logan Airport, so if worse comes
to worse today he’s offered to bail any of us out that may need as-
sistance.

We look forward to hearing from each of you today, and I very
much appreciate your willingness to come forward and tell your
personal story. It has been hearing your personal experience that
we in Congress will be able to do a better job of shaping appro-
priate legislation. It also gives you an opportunity to have a Fed-
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eral Communications Commissioner listen firsthand to your experi-
ence, and I think that’s valuable as well.

Pursuant to the rules of the Subcommittee, all witnesses who ap-
pear are required to be sworn in. So I would ask that you each
stand right now and raise your right hand.

[Witnesses sworn.]

Senator COLLINS. We will make your written statements a part
of the hearing record, and we are going to ask that you limit your
oral presentations to 5 minutes each.

And I do want to say that it is totally coincidental that every sin-
gle panel today has someone named Susan on it. And we will start
with Susan Deblois. Susan? If you would also explain a little bit
about your background as well as what happened to you with slam-
ming.

TESTIMONY OF SUSAN DEBLOIS,! PRINCIPAL, ALBERT S. HALL
SCHOOL, WATERVILLE, MAINE

Ms. DEBLOIS. I am a principal at the Albert S. Hall School in
Waterville, Maine, and we are on school break and so I was able
to come down and be here.

I want to say good morning. My name is Susan Deblois. I live
in Winthrop, Maine, and it is a pleasure to be here this morning
and to tell you about my experience with telephone slamming,
which was not pleasant.

I was slammed in early 1997 by a company from Texas called
Excel Telecommunications. At the time I had my long distance
service provided by MCI and was very satisfied with their service.
I had been with Excel Telecommunications earlier but switched to
MCI and had used their service for about 2 months. Excel may
have slammed me because they had my name and number as a
previous customer.

I learned that I had been slammed when MCI called and asked
why I had switched. I was both shocked and surprised as I had not
authorized any change in my long distance service. In fact, I told
MCI that I didn’t want anyone to be able to change my phone serv-
ice. I never received a call or a notice asking me or telling me about
any of the changes in my phone service.

I was very upset that I was slammed because I had an 800 num-
ber and a calling card. I had one daughter in college in New York
and a senior home with me, and they used those numbers to call
home and make other long distance calls. In addition, my husband
and I travel frequently and had there been an emergency with my
daughters or while my husband and I had been traveling, none of
our family would have been able to make a long distance call using
our MCI numbers. While my daughters would have been able to
call home collect, if they had reached my answering machine, they
would have been unable to leave a message.

It was difficult for me to get switched back. I was able to return
to MCI after calling them and explaining the situation. I did pay
Excel the money for their bill, and I had to pay some extra fees
to MCI because I had not stayed with them for the 3 months, both
of which I probably should have contested but I am one of those

1The prepared statement of Ms. Deblois appears in the Appendix on page 87.
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consumers that when they said we can give you a number, I guess
it is a PIC freeze number and this will never happen again, I just
let it drop. I was in graduate school at the time and was very busy
with my job, and I just wanted to get the problem resolved and just
sort of get on with it.

I hope that my experience with slamming is of assistance to you
in your efforts to stop this grievous problem.

Senator COLLINS. Thank you very much.

Ms. Corrigan.

TESTIMONY OF PAMELA CORRIGAN,! WEST FARMINGTON,
MAINE

Ms. CORRIGAN. Thank you, Senator Collins, Senator Durbin.

I currently reside in Farmington, Maine. This incident happened
to me when I lived in Bridgton last summer.

In June of 1997 I received a certified return receipt letter from
Minimum Rate Pricing, Incorporated, and found typical advertising
propaganda inside. Because I receive so much of this type of unso-
licited mail, I read only the opening paragraph of the letter, which
began with a greeting thanking my household for beginning to use
Minimum Rate Pricing’s telephone services. My family customarily
tasks me with the responsibility of searching out the best long dis-
tance service carrier, but just to be sure, I checked with my hus-
band and my son to verify that neither one of them had spoken to
a telephone representative recently. When they confirmed that they
had not authorized any change in our telephone service, I became
irritated with the dramatic return receipt tactics of the letter; but
I figured since we really hadn’t signed up with the company that
the correspondence was of little consequence. Usually I would toss
such literature in the trash, but I had been waiting for a friend to
send me information about another long distance carrier, Unidial,
so I had held on to the Minimum Rate Pricing letter until I could
check with my friend to be sure if there was any connection be-
tween the two companies.

My son left for college in late June, and I got serious about
changing our long distance carrier to Unidial because they provide
an attractive calling card service for students. When I contacted my
local telephone carrier to switch from our long-time long distance
carrier, AT&T, to Unidial, I was informed that I had been changed
several weeks earlier to Minimum Rate Pricing. I asked who
changed the service, and they explained Minimum Rate Pricing
had made the change. And my response was, they can’t do that.
The very polite customer service representative explained to me
that companies which switch your—can switch your service without
any written authorization. She further explained to me that it was
possible to place a lock on my service through my local carrier,
which would require that any future changes be made by me per-
sonally. So I proceeded to change my long distance service to
Unidial and placed a lock on my service.

Angered by the unauthorized change, I searched through my
unfiled documents to find the letter from Minimum Rate Pricing,
and I read the whole thing this time. I found mixed in with the

1The prepared statement of Ms. Corrigan appears in the Appendix on page 89.
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various pages of information a 3 by 5 card with a place to request
additional information. And at the very bottom of that card was an
option to cancel the order. I felt I had been tricked. I wondered how
it was possible for a company to change your telephone service sim-
ply because you did not respond within a specified amount of time
telling them that you didn’t want their service. How could it be
that the burden was on the customer to respond in order for the
customer to keep the service which he or she had so carefully se-
lected?

Few things in life make my blood boil, but for days after learning
that companies can unilaterally make such changes, the feeling
that I had been violated had not subsided. I wrote to the FCC, stat-
ing that I felt it should be illegal for companies to change long dis-
tance carrier service without changing the customer’s—without the
customer’s expressed permission. Second, I suggested that if an un-
authorized change is made the guilty company should be respon-
sible to pay the original telephone carrier for all the costs associ-
ated with making the change back.

When I sent the letter to the FCC I had never heard of phone
slamming, and I thought the FCC would be much too busy to re-
spond to this isolated issue. To my surprise I received an acknowl-
edgeable letter from FCC and later received copies of correspond-
ence from my local carrier and Minimum Rate Pricing, the origi-
nals of which had been sent straight to FCC. The local carrier’s re-
sponse was simply a history of what changes had been made and
on what dates. Minimum Rate Pricing’s response asserted that it
had followed all required procedures, including the independent
verification process, whereby they claimed to have recorded my
husband’s voice when he gave authorization during the verification
process to change the service. My husband and I chuckled at their
response because we both know how rude and abrupt he is to all
telephone solicitors. Even if he had experienced a brief spell of pa-
tience, he never would have endured the solicitation through to the
verification process, and in fact he never recalled ever receiving
any telephone call from a telephone carrier in the period in ques-
tion.

Telephone slamming not only affects households; it affects mu-
nicipalities and businesses. The phone service for my employer, the
Town of Farmington, was changed from AT&T to World Tel in mid-
January of this year without the proper authorization. It is difficult
to track the history behind this type of changeover in large organi-
zations, but we believe that World Tel made the change based on
a vague conversation with one of the town’s recreation department
staff who is not authorized to make a change for the entire town.
It is imperative that telephone companies making such changes be
required to obtain written permission before obligating such an or-
ganization.

In summary, my story is not sensational, it is not newsworthy,
it is not even particularly interesting to outsiders, but I can’t help
but wonder how many others are experiencing similar frustrations.
Because the practice of phone slamming is quiet and seemingly in-
nocuous, it receives little attention, and the unscrupulous compa-
nies continue to get away with this form of stealing.
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I applaud Senators Collins and Durbin for bringing this issue to
light. From what I have learned since I was telephone slammed,
this is only the tip of the iceberg, and I hope that the Senators suc-
ceed in bringing about legislation which prohibits such practices. It
is an honor to testify here, and thank you for your time.

Senator COLLINS. Thank you very much, Ms. Corrigan. I want to
tell you that your testimony was indeed very interesting and I am
sure it was to your husband as well, if he heard your comments
this morning.

Mr. Klein, would you please give your testimony?

TESTIMONY OF STEPHEN KLEIN,! MERMAID
TRANSPORTATION SERVICE, PORTLAND, MAINE

Mr. KLEIN. Thank you, Senators Durbin and Collins.

My name is Stephen Klein. Mermaid Transportation is a small
Maine owned and operated business that was established in 1982.
Our primary business is our five daily trips from Portland, Maine,
to Boston’s Logan Airport and back. We also have an extensive
charter business that caters to business and private groups. Vir-
tually all of our business is conducted over the phone.

Our business was slammed on Friday, October 3, sometime after
business hours. All our phone lines were slammed by Business Dis-
count Plan, a Long Beach, California, company that had acquired
our name from AT&T. All four of our lines were stolen without au-
thorization.

We were completely unaware of this seizure until sometime the
next day when an office staff member thought our in-State lines
were out of order because we could not access them by dialing a
1-700 code. The condition continued the next day, Sunday. By
Monday, October 6, we realized after calls were made to Bell Atlan-
tic and OneStar, the carrier who handles our in-State and out-of-
State service, that our lines had been slammed.

The seizure disrupted our business, which is dependent upon
making and receiving long distance calls and intrastate calls, for 4
days and required hours on the phone with Bell Atlantic and our
carrier OneStar to rectify the matter.

When I asked Bell Atlantic how this could happen and who could
have given AT&T our numbers they could not respond with an in-
telligent answer. Furious and frustrated, I was about to put this
matter behind us when I received a phone call from AT&T wanting
to know why we had switched from them back to our original car-
rier. I immediately asked for the supervisor, who would then not
give me his name nor the department at AT&T he was calling
from. He then came up with another number at AT&T that he said
would help us. It turned out to be Small Business Billing, which
had nothing to do with this matter whatsoever.

I told AT&T the details and the solicitation call from AT&T from
an anonymous department manager, and they looked up the num-
bers and said yes, they did sell blocks of time to outside carriers
who slam these numbers. When asked just who they sold our num-
bers to, they said they could not reveal that information. I feel that

1The prepared statement of Mr. Klein appears in the Appendix on page 91.
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AT&T is certainly not off the hook, pardon the pun, just because
they sold the time to somebody else who acted unlawfully.

With some further investigation I was able to find out that Busi-
ness Discount Plan was the party that seized our lines. I called
them for an explanation, and they insisted that a woman in our of-
fice had authorized the switch back in July. I said that was impos-
sible because I knew that she would not have allowed this to hap-
pen and that she did not have authorization in her job capacity to
do that. The person from Business Discount Plan said he had a
tape. I told him that I would be delighted to listen to it. He said
he would have it in a few days and play it for me. That was in No-
vember and I have still never heard that tape.

Slamming is unfair and I believe infringes upon individuals’ and
businesses’ privacy. If electronically they can steal your phone
lines, why couldn’t they tap or play havoc with your incoming and
outgoing calls? I also believe they are preying upon the elderly with
deceptive mail or just unauthorized slamming. Unfortunately, the
elderly sometimes don’t understand what is going on and they just
feel they cannot change the situation.

In January, I again received a call from Business Discount Plan
to check and see if certain charges had been removed from our bill,
which they had. I asked the person on the line about the tape that
never surfaced, and she replied that her office was separate from
Business Discount Plan’s office and that she worked for a tele-
marketing firm.

Back in October I did contact the FCC and the Maine Public
Utilities Commission about this. But the FCC wants names and
other information that we cannot get because these people will not
identify themselves. In fact, they are representing themselves as
AT&T. Frankly, I think this is a Federal matter because these in-
fractions are coming from out of State. Something must be done to
penalize these unauthorized break-ins. It seems now that the per-
petrators are making a lot of money and getting a slight slap when
caught, at best, and the victims are required to put the pieces back
together, which is time and money consuming.

Thank you.

Senator COLLINS. Thank you very much, Mr. Klein. I want to
thank all three of you for coming forward today and sharing your
personal experiences. As I was listening to your testimony, I was
struck by the fact that slamming really does affect people in all
walks of life. We’ve talked about the impact on senior citizens, and
here we have before us today a school principal, a town manager,
and a small business owner. If it is any comfort to you, I, too, have
been slammed twice, and I must say that my reaction was very
typical in that I didn’t know what to do about it. I was very unsure
of where to go.

I would like to start with you, Ms. Deblois, by asking you, were
you aware that you could contact the FCC for assistance in this
matter?

Ms. DEBLOIS. No, I wasn’t aware.

Senator COLLINS. In talking to other people who have been
slammed, do most—I would like to ask each of you this question:
Do you think that people know what to do or are they unsure? Ms.
Corrigan.
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Ms. CoRRIGAN. No, I've talked to several people in my own office
that were slammed, and they just let it go because they had no
idea where to send a notification to.

Senator COLLINS. Mr. Klein.

Mr. KLEIN. I don’t think they know what to do.

Senator COLLINS. I believe that a lot of consumers’ reactions are
very similar to Ms. Deblois’s, which is you just paid the bill; is that
correct?

Ms. DEBLOIS. Yes.

Senator COLLINS. So you actually incurred higher costs, not to
mention the fact that you were concerned about the ability of your
two teenagers to contact you in the event of an emergency using
the telephone card; is that correct?

Ms. DEBLOIS. Right.

Senator COLLINS. Ms. Corrigan, I think you mentioned very
briefly at the end of your testimony that the Town of Farmington
was slammed?

Ms. CORRIGAN. That’s right.

Senator COLLINS. Could you tell us a little bit more about that
and what was done, how it was discovered and what was done to
remedy this situation.

Ms. CORRIGAN. In doing research it was a little difficult to track
down how it happened. I believe they received some sort of notifica-
tion or correspondences that said thank you for changing and they
went back and tried to find out who the company spoke with. And
there was some reflection of a number that only goes into the recre-
ation department, and I—we believe they may have tried to make
contact with the payables clerk or maybe even the town clerk and
maybe got sent away and continued to call other numbers within
the town until they found somebody who said yes to a certain num-
ber of questions and took that as a yes for a change.

Senator COLLINS. And you mentioned that the company that
slammed you claimed that they had a tape of your husband author-
izing it. And your husband absolutely had no contact with this
company; is that correct?

Ms. CoORRIGAN. To the best of his recollection he cannot remem-
ber any telephone company calling during that period of time.

Senator COLLINS. And, in fact, as you very amusingly described
to us, he usually hangs up on telemarketers?

Ms. CORRIGAN. It would have been a short conversation.

Senator CoLLINS. Mr. Klein, it is my understanding that you
have been slammed a second time with a fax line; is that correct?

Mr. KLEIN. Yes, they—in fact, it was Business Discount Plan
again that came back and did that, and I would like to raise a
question that we have got our recent bill from Bell Atlantic in re-
sponse to this business about cramming. On the bill there is some-
thing called Business Discount Plan, and it would—if you look at
it quickly you say, well, it must be some special thing that they put
together for businesses, and it is not. It has no relevancy at all ex-
cept for the fact that they are billing you. And then there is a dis-
claimer here that says, this portion of your bill is provided as a
service to Business Discount Plan. There is no connection between
Bell Atlantic and Business Discount Plan. I cannot believe that
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they are just printing that and being a collection agency; they have
to be involved. So this disclaimer does not seem to be true.

I, also, yesterday at home got a check from AT&T for a hundred
dollars for—to switch. And they are getting a little better, I must
say, with the asterisks are a little bigger, you look at the small
print, but the fact is that it is very, very deceptive and this cram-
ming is an issue. I mean, this is 1 month’s long distance bill that
we go through,; it is rather lengthy.

Senator COLLINS. Mr. Klein, I think you raise a really good point
on that because a lot of people do not look that carefully at their
phone bills; they simply pay them each month. And if they had
been switched they may not know it for several months. In fact,
one of the purposes of this hearing is to encourage consumers to
take a hard look at their phone bills, because I bet there are a lot
of people out there who have been slammed and do not even realize
it. They are just writing that check each month because, after all,
they are writing the check in most cases to the local telephone com-
pany, which is acting as the billing agent. And for a business which
has a lengthy telephone bill, that’s even more important.

Mr. KLEIN. Absolutely, you are entirely correct.

Senator COLLINS. Ms. Corrigan, I have the so-called welcome
package that you received, and it is amazingly deceptive. One of
the things that struck me about it is it looks like you are not
changing telephone service but, rather, that you subscribed to a
service that is simply giving you information on pricing. For exam-
ple, one of the pages says, thank you for subscribing to Minimum
Rate Services, comparing network pricing of AT&T, MCI, and
Sprint. So if I had received this in the mail I wouldn’t think that
it had anything to do with my choice of long distance carriers.

Could you talk to us about whether you found this to be inform-
ative? I know you have already said that the postcard was way at
the end which would have required you to send it back to not
switch service. Could you describe the packet and what you
thought you were getting when you received it?

Ms. CORRIGAN. I do not believe I found it very informative be-
cause I did not read it very thoroughly the first time around, and
the second time I read it I was so mad that I really was not listen-
ing to what they were trying to tell me about their services. So it
was presented in such a way that there was a lot of verbiage and
the important stuff did not jump off the page. I think that’s the
point that comes to mind.

Senator COLLINS. I would like to get your suggestions, each of
your suggestions, before I turn to Senator Durbin for his questions,
on what we can do to better protect consumers against slamming.
And let me ask your advice on three specific proposals.

First of all, this welcome package that Ms. Corrigan received,
which switches the service unless you return the postcard rejecting
the switch. Should companies be able to do this, Ms. Deblois?

Ms. DEBLOIS. Absolutely not.

Senator COLLINS. So you would recommend that the FCC
ban

Ms. DEBLOIS. Yes.

Senator COLLINS [continuing]. The so-called welcome package.
What about you, Ms. Corrigan?
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Ms. CORRIGAN. I agree.

Senator COLLINS. Mr. Klein.

Mr. KLEIN. I do, too. In fact, I would go so far as to say even
magazine subscriptions, anything where it is incumbent on you to
stop them from doing something. You never asked for it so why
should you have it. It should be the other way around.

Senator COLLINS. In studying this issue I found out that more
than 86 percent of the orders to switch telephone service, the long
distance telephone carrier, come from long distance carriers. They
do not come from the consumer, 86 percent come from the long dis-
tance company. Do you think it would be helpful to change the reg-
ulations so that only the consumer can authorize a change in serv-
ice? You can’t have a third party, a company, authorize the change
in service? Ms. Deblois.

Ms. DEBLOIS. Absolutely.

Senator COLLINS. Ms. Corrigan.

Ms. CORRIGAN. I believe when you establish your service origi-
nally if they want to ask for mother’s maiden names or something
as a way to verify who it is, either request that that information
be given when a change is given or request that the change be
made in writing.

Senator COLLINS. Mr. Klein.

Mr. KLEIN. I think it should be made in writing. I think what
you might need here is an authorization form that’s standard for
the industry that has to generate from the user to the company
and has to have notarized signatures from both ends, two forms,
one the company keeps and one you keep, and those signatures au-
thorized—notarized that says I authorize ABC to take over my
interstate lines or whatever it is.

Senator COLLINS. And, finally, what’s most disturbing to me are
the fact that some companies slam consumers over and over again,
they clearly know they are doing it, it is intentional. And my friend
and colleague, Senator Durbin, has introduced legislation that in
such cases would impose criminal penalties.

Ms. Deblois, what’s your reaction to that? Should it be a crime
if a company deliberately slams consumers and is a repeat of-
fender?

Ms. DEBLOIS. Yes.

Senator COLLINS. Ms. Corrigan.

Ms. CORRIGAN. I definitely do. Except I think it is very difficult
and very costly to go through that process. I think that a more ef-
fective means is for the public to be aware and to know how to pro-
tect themselves against this. Unfortunately, a lot of people I have
talked to feel that, well, yes, it was an inconvenience but it only
happened to me once before I learned about the lock. Well, if it
happens to every consumer only once, these companies are going
to be making a heck of a lot of money off us. So I would advocate
some sort of notification in the local carrier’s—local service pro-
vider’s bill that tells you how to go about putting that lock on.

Senator COLLINS. Mr. Klein, should there be criminal penalties
for repeat offenders?

Mr. KLEIN. Absolutely.

Senator COLLINS. So we should send the slammers to the
slammer, right?
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Mr. KLEIN. And let them also pay heavily, I mean, really put a
stiff fine on it, without question.

Senator COLLINS. I think that is the key. I think right now that
a lot of these unscrupulous providers just view this as a cost of
doing business. If they get fined, the fine is pretty mild compared
to the amount of money that they've made. We've got to make
slamming not pay. We've got to have stiffer fines and real pen-
alties.

Senator Durbin.

Senator DURBIN. Thank you. Each of these companies that were
holding out to be your new long distance carriers at some point in
time suggested that you had authorized it, either you or someone
in your family or your business. Did any of these slamming compa-
nies provide to any of you any written evidence of that authoriza-
tion or a tape recording, which is the form that’s often used? And,
Ms. Corrigan, we often hear that, when they do it over the phone,
they keep the tape recordings, if there is ever any question later,
they can play it back. Have any of you ever heard what has been
purported to be that authorization from you or your company?

Ms. DEBLOIS. No. The only reason that I knew it was because
MCI called me and asked me why I had switched, and I said, what
do you mean, switched. I am with you. I have your latest bill in
my, where I keep my bills, and that was the only reason I knew.
They said you had switched. Because within that month’s time that
had happened to me. So I had no idea.

Senator DURBIN. And obviously, Ms. Corrigan, from what you
testified you did not hear your husband say I would be glad to
switch.

Ms. CORRIGAN. And I was tempted to ask them for the tape be-
cause I was just aghast that they would say that. And as I learned
more about slamming after that I chose not to ask for the tape be-
cause I have heard that it is a practice where they would ask a
number of questions and get you to say yes and then superimpose
the yes over a valid question that you may or may not have an-
swered, so.

Senator DURBIN. And, Mr. Klein, I guess they suggested an em-
ployee in your office did this. Did they ever give you the name of
the employee?

Mr. KLEIN. They gave us the name. They never produced the
tape, they never produced anything written, and we are still wait-
ing.

Senator DURBIN. And you spoke to that employee?

Mr. KLEIN. Yes. And she said I never gave them authorization
to do anything like that. We know that to be true, too.

Senator DURBIN. Ms. Corrigan, I have to tell you that I was very
impressed that you would receive what you characterized as unso-
licited mail and then put it on file so you could find it.

Senator COLLINS. That’s good. Most of us throw that away.

Ms. CORRIGAN. A hazard of my vocation, my job.

Senator DURBIN. Well, it paid off—it certainly paid off in this in-
stance. And I take it that this came to you, this welcome whatever
it was, and appeared to be just more what we characterize as junk
mail, unsolicited, here it is, an offer too good to be true.
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Ms. CORRIGAN. Except that it scared me a bit. It came by cer-
tified return receipt, and I have never received good news by cer-
tified return receipt. So—and a card came in my mail later in the
week, I was unable to pick it up until the following Monday, so it
really did cause some stress over the weekend wondering who’s
sending me this important document, and then I was just really
miffed when I opened it up and thought it was advertising.

Senator DURBIN. And the approach they appear to be using is the
same as we discussed when Senator Collins bought it up, same
used by many book clubs, if you do not return the card saying no
the answer is yes. And that is a new one on me. I have heard a
lot of different slamming techniques, but that certainly does put us
at a disadvantage when we have an unfamiliar name of a company
and we are most likely to throw it away and if we do we have now
signed up for a new carrier. Their creativity never ceases to amaze
me on this.

I would like to put the analogy here when we talk about serious
penalties. What if you came to learn next month that someone had
changed the bank that you had your home mortgage with and that
the terms had been changed at the same time? It would be an out-
rage to think that somebody would try to do that. Because tele-
phone bills are not as large, usually, as mortgage, except perhaps
in your case, Mr. Klein, then I think we view this as a lower-level
offense but when we add it up in total it becomes serious.

Let me talk about one aspect of this that is—we have to deal
with and try to balance. We all like to have flexibility in our deci-
sion making. We would all like to be able to say, OK, I just checked
it all out and it is time for me to change my long distance carrier,
here’s the 800 number I have to call, whatever it happens to be,
I am going to save some money for my family or my business, and
we want to do that without going through hiring a lawyer. We
would like to do that in a way that is sensible and easy to do. And
this raises questions about how far we are willing to go to protect
ourselves and to put in some verification of this decision being
made as against the whole question of convenience.

We now know that most of our telephone numbers and certainly
our names are public knowledge. They are in the telephone direc-
tory or can be obtained very easily from city directories, so that in-
formation, name, address, telephone number, is out there for the
world to see in most instances. What can we put into this process
that is somewhat personal in nature that really does reflect our
personal decision. Many of the people with ATM cards here in the
audience know that you have to have a PIN number, so even if
somebody finds your ATM card there is still another number that
protects you if they try to misuse it. And this has been suggested
by some groups that each of us as families or individuals be think-
ing about PIN numbers that have to be part of this process. You
mentioned your mother’s maiden name. That, too, may be public
record if somebody wants to go so far to find it, and in this com-
puter age it may not be as difficult as it sounds.

But what are your thoughts about that? Because we have a bal-
ancing act here. On the one hand, we want to make sure we are
protected; on the other hand, we do not want to create this into a
legal process. It is too complicated and expensive.
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Ms. Deblois.

Ms. DEBLOIS. Well, I think one of the pieces that I heard here
today is that a number be put on your bill so that you can call and
make sure that telephone slamming cannot happen to you. So your
own PIC freeze number and you can call—

Senator DURBIN. You call it a PIC freeze number?

Ms. DEBLOIS. That’s what I have heard it called, a PIC freeze
number.

Senator DURBIN. Is it like a PIN number?

Ms. DEBLOIS. It is just a number that must have been given to
my telephone company so that this would not happen again, be-
cause when it happened I said, how can this never happen to me
again because I don’t want to deal with it, and they said we will
give you this number. Now, I did not have the number. They just
sent the number in so that it would not happen again.

Senator DURBIN. So this is a number provided to you by your
long distance carrier that basically has to be surrendered to the
new carrier before it is changed. I might say to you in our hearings
in Washington on the subject there were those who complained
that that was just a way for the incumbent carrier to protect their
own business and to not give the consumers flexibility to change,
so that’s how the debate follows in Washington over this consumer
rule on this issue, but it is—when we are talking about protection
that’s where we start this balancing.

Ms. Corrigan, do you think a PIN number is a way to approach
this?

Ms. CORRIGAN. I can see where it has some pros and cons, but
I would like to go back to basics where you need to sign on the dot-
ted line in order to commit yourself.

Senator DURBIN. So you have a written signature involved.

Ms. CORRIGAN. I think that would be the best way.

Senator DURBIN. In the city of Chicago we have neighborhood
fairs, much like county fairs and town picnics, and they go around
and offer people opportunity to sign up for a raffle for a vacation,
and the fine print suggests they have just changed their long dis-
tance carriers, so they have their signatures and dates, everything
looks very formal, but nobody reads the fine print. They just hope
they get a trip to Maine.

Mr. Klein, how about yourself, what kind of protection would you
suggest?

Mr. KLEIN. Well, I think that the phone—these operators have
violated the regular course of business. I don’t think they should
be allowed to verbally do anything on the phone. I think it needs
to be written. And why can’t they do business the way the rest of
us do business? If somebody wants to sell you clothing or a car or
service, they put it in writing, they send it to you. They do not hide
it behind a trip to Europe or Maine or wherever or a raffle or a
check. And they just say, look, I would like to do business with you,
here is how I can do better than somebody else. If you want more
information call us, if you want to sign up here is the form, we look
forward to being of service to you. Simple as that. I do not like PIN
numbers. I have got enough PIN numbers already, and I do have
something here about a PIC thing if you want to see that. But I
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just think let’s just do business normally, and the people who won’t
do business normally have something to hide.

Senator DURBIN. I also think PIN numbers are the subject of age
discrimination because I get older and forget my PIN numbers and
the ATM machine starts rejecting me. It starts to think I am some
sort of a bandit.

The point that you made that I want to ask the FCC is worth
following, too. Is there any compensation to the local billing phone
company from the long distance carrier for billing, for example, in
other words, does your local carrier, in our case it would be
Ameritech, in yours I believe Bell Atlantic, you read the disclaimer
there and suggested that it may not be all together complete in its
disclosure, that there may be a financial interest for Bell Atlantic
in billing it or in who the long distance carrier might be, and I do
not know the answer to that question. We could find out later on.
But usually they have argued, the local carriers have argued—we
are just pass-throughs. We receive this information from the long
distance carrier, we assume it is true, and we send it without any
verification. We change the long distance carrier because they tell
us you, the customer, have authorized it. So that is their defense
in most cases.

And then to add another element to this, if we were going to ask
them to verify it is going to add to the cost of the process and prob-
ably slow it down. That is an element which we can bring up with
the FCC. I am glad you raised that.

Mr. KLEIN. I don’t think they are doing this just because they are
good guys, putting it on their bill. They must be somehow com-
pensated as a collection agency; if nothing else, they should know
who they are doing business with.

Senator DURBIN. Thank you very much.

Senator COLLINS. Thank you very much. I want to thank you
very much for your testimony this morning. It was extremely help-
ful because each of you were slammed in a different way, and it
will help us better forge a solution to this problem, so thank you
very much for taking the time and being with us today.

Our second panel this morning includes Susan Grant, the Direc-
tor of the National Consumers League National Fraud Information
Center, and Dan Breton, the Director of Governmental Affairs for
Bell Atlantic in Portland. These witnesses will testify about the
growing problem of slamming, their roles in educating consumers
about slamming, and what consumers should do if they discover
they have been slammed.

I would note that Ms. Grant is no stranger to the Subcommittee.
She testified just recently at our hearing on Internet fraud, and her
organization does a great deal of good work to help consumers deal
with telemarketing slams and scams.

Pursuant to Rule 6 all witnesses who testify are required to be
sworn, so I will ask that you stand and raise your right hand.

[Witnesses sworn.]

Senator COLLINS. Ms. Grant, I am going to have you go first.
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TESTIMONY OF SUSAN GRANT,! VICE PRESIDENT, PUBLIC
POLICY AND DIRECTOR, NCL’S NATIONAL FRAUD INFORMA-
TION CENTER

Ms. GRANT. It seems like we are doing a scam a week, Madam
Chairman.

Madam Chairman, Senator Durbin, the National Consumers
League, the oldest consumer organization in the United States, is
pleased to have the opportunity to present you with more insight
about the dark side of telecommunications competition, slamming.
The rising incidence of slamming, unauthorized carrier switching,
not only poses a nightmare for consumers but it also threatens to
undermine the benefits of telecommunications competition. The Na-
tional Consumers League has advocated for fairness in the market-
place since its founding in 1899, but slamming is not fair. It robs
consumers of the right to choose their own carriers for telephone
service. In 1997 our National Fraud Information Center, which is
a hotline through which consumers can ask for advice about tele-
marketing solicitations and report suspected fraud, received 810
consumer reports about carrier switching. And here they are; I
lugged them with me to Maine to show you. Most of these are
about resellers of telephone service who buy service in bulk from
the major carriers and resell it, although we also do have a small
pelﬁentage of slamming complaints against the major carriers as
well.

We know that, even though carrier switching was the fifth most
frequent subject of reports to our National Fraud Information Cen-
ter in 1997, that this is just a tiny fraction of the actual problem.
In our written testimony we presented you with statistics from
Ameritech for 1997 showing the incidence of slamming reported to
that company in the five States in the Midwest that it covers. It
received a record 115,585 slamming complaints, more than double
what it had received in 1996. In fact, the regional telephone compa-
nies are really the best sources for statistics about slamming, be-
cause they are the ones who under contract and for a fee provide
switching and billing services for the long distance and local tele-
phone companies, local toll companies.

However, we know that even the numbers from the regional Bell
companies are probably not the whole picture because not all con-
sumers complain, that in fact not all consumers may even realize
that they have a problem. And as noted in our written testimony
and referenced by Senator Durbin, we conducted a Louis Harris
survey in the Midwest in September of 1997 to see how consumers
were faring in the new telecommunications marketplace. Overall,
nearly a third of the consumers had either been slammed them-
selves or knew someone else who had, and in Chicago the incidents
were higher, 36 percent of those consumers. And as has been ref-
erenced before, not only were minorities hit higher with slamming
but also, the higher your monthly telephone bill is, the more attrac-
tive a target you are for slamming. I can testify to this personally
because in Washington I share a house with a couple of other peo-
ple. Last summer we got a new housemate from India who makes
frequent calls home, and he was not in the house for more than a

1The prepared statement of Ms. Grant appears in the Appendix on page 94.
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month when we got slammed by another company. We were obvi-
ously a much more attractive target.

In preparing for this hearing, I read all 810 carrier switching
complaints that we received last year, and as I did so, I got angrier
and angrier. And at the risk of exceeding my time, I just want to
read dyou some of the ways that consumers are tricked and de-
ceived.

Here is a woman from Dover-Foxcroft, Maine, got a call from a
company purporting to be NYNEX saying that they were going to
place all of her bills on one piece of paper. She agreed but said she
did not want her long distance service switched. They switched her
anyway. She called to dispute and they claimed to have no control
o}xlrer the telemarketers that they used. They were not NYNEX, by
the way.

A man from Illinois, this company switched his long distance car-
rier without his permission. They told him that his wife had signed
a card giving permission to switch. He received a copy of the signa-
ture. Not only was it not his wife’s signature but it was not even
her name.

Here is a person from Minnesota, long distance switched again,
company claimed her husband filled out a form to authorize the
switch. They sent her a form that had been filled out in somebody
else’s handwriting, and when they continued to question it the com-
pany said that the company would require proof that this was not
his signature.

Tyler, Texas, woman has a freeze on her line, a PIC freeze, but
was slammed anyway.

Seattle, Washington, company claimed to be U.S. West offering
billing consolidation. As I said in my testimony, this is the most
common ploy that is used, and it is because consumers are just so
tired of all those different pages of their bill that it sounds attrac-
tive, I think. This was a company. The office assistant who an-
swered the phone said no but the service was switched anyway.
When they questioned the switch they were played the tape. The
tape was only a segment of an unrelated conversation where the
person had answered yes to some questions, and the company said
that it would cost $25 to hear the rest of the tape.

California, company talked to this person’s minor daughter on
the phone. They asked her for her name, birth date, and what long
distance carrier they currently had and then switched with the mi-
nor’s authorization.

This is somebody from Texas who is complaining on behalf of a
friend who is hearing impaired. And the company said that it had
telephone authorization of the switch, which in her case is abso-
lutely impossible. This is the second time that this person has been
switched.

A man from Indiana answered an ad for a job putting long dis-
tance service in stores. He never received the materials to actually
do the work, but his long distance service was switched, and he
also found monthly charges for a calling card and an 800 number
service that he never agreed to. So he was both crammed and
slammed.

A person from Oklahoma whose long distance was switched, the
company refused to remove the charges and had a doctored tape of
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her husband, who had refused the offer to switch but agreed to
have information sent through the mail.

California, person got a call from somebody pretending to be with
AT&T, just asking him how he liked his service, and when he said
that it was fine they used that as authorization to switch him.

And here is somebody from Minnesota who was switched when
her son signed up to win a prize at a carnival, son is a minor.

And finally another person from Maine, this in Camden, who was
contacted by a company that represented itself as his local carrier
offering billing consolidation. He agreed, not intending to ever
switch his long distance service, but he was switched and the new
charges were four times the previous rate that he had been paying
with his original carrier.

Madam Chairman, these situations demonstrate that consumers
have lost control over their telephone service to liars and thieves.
And even the PIC freeze option, which is where you arrange with
your local carrier for them not to effect a change order unless you
have contacted your local carrier directly to say that you are
switching, is not foolproof. As we understand it, if the slammer is
a reseller of the service that you have from your original carrier,
for instance, if you have AT&T and the slammer is a reseller of
AT&T service, then the PIC freeze system can’t recognize that
there is a change in service because the telephone service is ulti-
mately still being provided by the same carrier. There seems to be
a real disconnect between the service and changing your service on
one hand and the billing and being billed for various service pro-
viders at different rates on the other hand. And we see this as a
major problem, especially since we promote the PIC freeze as an
extra measure of protection that consumers can get.

The status quo is really unacceptable and half measures we do
not believe will solve the problem. We have seen our different
methods of verification that are required are already abused, writ-
ten authorization that’s forged or hidden on those contest entry
forms, doctored tapes, and the negative option notices.

To address these problems, we make several suggestions, and
one of them is the PIN number. I realize and I agree that none of
us want to have to memorize another number. I suppose you could
have the same number as you use for something else, a calling card
or a bank account, or something else that would only be known to
you and not known to competitive telephone companies, so that you
could actually make sure that you were verifying your switch. An-
other alternative would be a welcome packet that works the other
way around where you actually receive a notice saying that you
have been switched and unless you respond to confirming that
that’s your desire then no change would be made.

Senator COLLINS. Please take as much time as you need.

Ms. GRANT. Oh, thank you. As you can tell I am really incensed
about this problem, especially after spending the night reading
these, and I am desperate to help you with a solution to this.

We really think that another important part of any kind of rem-
edy should be minimum standards for the telephone service pro-
viders and the billing aggregators that they sometimes use to han-
dle their—act as the middle man between the local company that
does the billing for them and the actual service provider to handle
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consumer complaints. All of these express great frustration of the
trouble that consumers have, when they call they can’t get through,
the lines are busy, they get hung up on, they are abused if they
do get through to somebody. There ought to be minimum standards
for how disputes will be handled, and if companies do not meet
those standards that should be a basis for the local telephone com-
panies that provide the billing service to refuse to continue or to
refuse new billing services.

We would like to also see the addresses of the telephone service
providers on the bills. Right now consumers have no idea who
these companies are or where they are. And though the company
names appear on the bills, as has been pointed out before, that
may not be recognizable to you. If it is a name that is Business
Discount Plan, you are not recognizing that as the name of the
company. It sounds like it is a service. And also if consumers can-
not get through on the phone to complain to these companies,
which is a common problem, they do not have any address to write,
to register their dispute, and it is difficult for them to report the
problem to an organization such as ours or a law enforcement
agency that needs that information.

And most importantly, we want slammers to be hit where it
hurts, in their wallets. We do not think that consumers should
have to pay the charges that slammers assess. We believe that it
is not the consumer’s problem to have to figure out how much their
original carrier would have charged for those calls and then remit
that amount to the slammer. It is a terrible burden to place on con-
sumers, and we also think that by taking away the ability to collect
some money from consumers that would be an economic disincen-
tive to slamming.

We also support the idea of stronger penalties. I would note that
the FCC can already impose very, very stiff civil penalties. If con-
sumers could go into small claims court and if States could also
seek both actual and punitive penalties, I think that that would
help. And I think that criminal penalties are appropriate for situa-
tions in which there is deliberate or repeat incidence of slamming.

And, finally, we recognize the importance of public awareness
and education to fighting fraud. Your witnesses today have said
that what they really need is information about how to shop for
telecommunications services and what to do if they are slammed,
crammed, or have any other kind of problem in that regard. And
the National Consumers League is leading the way in that effort.
We have a free publication that we just came out with, “Make the
Call,” which gives consumers information about how to shop for dif-
ferent kinds of telephone services and also tells them what to do
if they are victims of slamming, cramming, or other telephone
billed fraud such as 900 number fraud. This is available free in
English and in Spanish from the National Consumers League’s web
site, which is www.natlconsumersleague, all one word, dot org, or
by calling a special 800 number, 1-800-355-9NCL, and leaving a
message with your name and address and whether you want to get
this in English or Spanish. We have 350,000 of these, so we really
want to get them out to as many households as possible.

In summary, we believe that if as much energy is put into solv-
ing the problem of slamming as is presently being put into devel-
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oping new kinds of telephone services that consumers can be
charged for, we would all be better off. Consumers would be less
victimized by slamming, and the benefits of telecommunications
competition that we have all been promised will be realized. And
we will be really glad to continue to work with the Committee and
the Congress in this effort. Thank you.

Senator COLLINS. Thank you very much, Ms. Grant. Mr. Breton.

TESTIMONY OF DANIEL BRETON,! DIRECTOR,
GOVERNMENTAL AFFAIRS, BELL ATLANTIC

Mr. BRETON. Good morning. Thanks for allowing me to represent
my company, Bell Atlantic, on this issue of slamming and how it
affects consumers. I am Dan Breton. I am the Director of Govern-
ment Affairs in Maine, and I am a Maine native. I have 20 years
of service with Bell Atlantic and the NYNEX and New England
Telephone companies.

Bell Atlantic, for people not familiar with the State, is one of 24
local exchange carriers that make up the Telephone Association of
Maine. Additionally, there are also a couple of other companies
that provide local service, 80 percent of the consumers are served
by Bell Atlantic service in Maine, about 670,000 lines of service.
Our consumers can now choose from about 200 companies for long
distance services, and as of last September Maine consumers can
now choose to use any long distance carrier for in-State calling
without having to dial extra digits. So with all this it sounds like
a great thing, great new services, great new prices. Unfortunately
it has caused some confusion. Slamming is one of those by-products
of having this many choices for consumers to have a chance at
reaching for.

Last year we administered over 363,000 changes of customers’
choices for long distance carriers for out of State calling. We also
in the September to December period processed about 83,000
changes for intrastate calling, in Maine calling, in that short
amount of time that customers were allowed that option. Again,
that is based on 670,000 lines, but that is a lot of changes. Some
people may have made more than one change, but that gives you
a perspective.

Earlier Senator Collins mentioned that 86 percent of these pre-
ferred carriers changes are made to us via electronic transmission
of tapes from the long distance carriers, and I believe I am out of
my element to talk on behalf of long distance carriers. I am really
trying to speak from my company’s perspective, but I believe ini-
tially it was the feeling that we should make it as easy as we can
to let customers choose long distance carriers other than the domi-
nant carriers that provided service around the divestiture period.
Long distance companies like Bell Atlantic for in-State calling and
AT&T was the dominant carrier by far for out-of-State calling. So
to open the market for that, we want to make it as easy as possible
for choices to be made.

The long distance carriers have the responsibility of maintaining
records that they have had received, from some consumer, notifica-

1The prepared statement of Mr. Breton with an attachment appears in the Appendix on page
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tion and a positive response of some sort, before they contact Bell
Atlantic. We process the change. Again, when it is done electroni-
cally we probably do—with these kind of numbers a total of
440,000 changes were made last year. You can imagine how many
we have to do per day just to keep up with it. And we have to do
it very timely. Some of these long distance plans are dependent on
timing as well as for the consumer to get their 5 cent a minute rate
or what have you, whatever they have chosen to do.

Again, there were 643 slamming cases that we know of in 1996,
1,582 in 1997, so it is a little bit more than double. And those are
known cases. We do not profess that everybody has called us. The
customer reaction that our service reps deal with is surprise, frus-
tration, and confusion.

We are sometimes the first to hear about a slamming episode be-
cause a customer notices the $5 charge to change their carrier on
a telephone bill that we provide, and so we are probably the first
to get, “hey, what is going on.”

We bill for other carriers. It was brought up in prior testimony.
We do billing and collection. It is a business—a line of business for
us; we do it as an offering. Some carriers do their own billing.
Some of the larger carriers want to maintain that relationship with
their customers. We do billing, and included in our fees are charges
for recovery of collection of those telephone calls, as well as some
factors in for bad debt and uncollectibles. And as we run into the
uncollectibles for some carrier whose actions and practices causes
the customer to not want to pay, that is factored into our negotia-
tion with that particular long distance carrier. There has been a
case where we have refused to do billing for a carrier because of
the number of complaints that have taken place. We do have one
incident that I know of in our territory. I am sure there are other
examples throughout the country.

The key points that I would really like to make is that our Bell
Atlantic employees, we have 1,600 in Maine, we have 133,000
across our footprint, are trained and instructed to try to make
things right for a customer who does call in with a problem caused
by—especially caused by slamming, and it is probably the largest
growing amount of calls we get. We instruct our employees to
waive the charge, the $5 charge, that the customer incurred and
to restore the customer to their original carrier if that is what the
customer wants. There are those odd cases where the customer
says, well, I did not know what the $5 charge on my bill was, I
am getting a much better long distance rate, leave me alone. Fine,
so noted, but I don’t think that that is the dominant response. We
restore the customer to the original carrier at no charge so they
will have paid nothing, and in some cases we will refund the
money.

We would rather have the customer deal with the carrier. There
should be an 800 number on every page of the bill. Unfortunately
some customers do not get recourse from the carrier. If they come
back to us we will take the charges off and we will go after the car-
rier if we have that ability to do so. If we do not bill for the carrier,
unfortunately, we do not have that capability. What we would do
in that case is we would waive the $5 charge and instruct the cus-
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tomer to ask the carriers as many questions as they can to under-
stand what happened and to request a rebate.

We offer the PIC freeze. If 86 percent of carrier changes are done
via an electronic process, then the PIC freeze should go a ways to
preventing that from happening again. We have to hear from that
customer to make the change, and we prefer to ask the customer
a few questions that probably they would know more so than oth-
ers. Rather than put the whole litany out there, it could be a Social
Security number, it could be maiden name of a relative, it could be
something to identify it. We are just trying to make it so that if
that customer decides that, hey, this new long distance company
just came into town, giving me a heck of a rate, I have to be able
to swap over to that carrier when I call you, in that instance. When
a customer puts a PIC freeze on, I do not have any evidence—any
numbers as to how often they reverse that, but it—the intention is
to have only the customers that make the change reverse that
change.

We believe Congress is in the right frame of mind when they
want to bring attention to this matter via your hearings, via the
newsletters that you are putting out to your consumers, and you
should bring attention to it. We support stiffer penalties. I believe
we testified to that before the FCC, and we want to make it as easy
as possible for people to add a PIC freeze. There was that incidence
early on where we—local exchange companies, and I can see where
the attack came from, of course you want them to freeze, and that
freezes them into a long distance choice that may benefit you. We
advocate for as many free opportunities as soon as possible; let the
customer make that decision. We always should be saying, and we
try to say it as often as possible, we are for a free market out there.
When we are allowed into long distance out-of-State, we hope that
we win, if we win business, with customers that want to stay with
us and that they know they bought our service.

We support education, in the front of our directories we are put-
ting information about these particular incidences like slamming,
the chance of a PIC freeze. We have it in our advertising. The cus-
tomer billing information notices that we send out carry that from
time to time. We send those out monthly for residents and for busi-
ness. And we really emphasize this matter in our employee train-
ing and if we have an employee that is on the line with a customer,
there is no excuse for them not knowing what to offer the cus-
tomer, how to remedy the situation. And it will be so noted, and
we will do some additional training if we have to with that em-
ployee.

We are participating in the rule making at the FCC, and you
may want to know that last week we supported legislation in
Maine, that’s LD2093, to introduce slamming protections in the
Maine statutes. The bill is not completed yet. It has a very good
consortium of consumer advocates as well as long distance carriers
and local exchange carriers trying to put together something. It
will have penalties and the slamming party will not receive money.
That is the direction we are headed in and that is the direction
that Bell Atlantic has advocated for. If you are a slammer, why
should you get any money out of this.
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Those are some of the ideas we have, and I would be more than
happy to answer any questions you have.

Senator COLLINS. Thank you very much, Mr. Breton.

It has been difficult to get a handle on the extent of slamming.
If you look at the FCC statistics, they clearly understate the prob-
lem, as the FCC has said. When you look at the local telephone
companies, I still suspect that the problem is greatly understated.

Mr. Breton, I think you said in your testimony that Bell Atlantic
did process more than 360,000 changes in long distance carriers
last year for your customers; is that correct?

Mr. BRETON. That was for carriers for out-of-State calling, and
you would have to add to that almost 83,000 for in-State calling as
well, so we processed that many.

Senator COLLINS. So when you look at the total universe it is
well over 400,000 changes, which is absolutely astounding to me
that there were that many changes.

The FCC Commissioner who is going to be testifying next says
that it is probably a conservative estimate to say that 1 percent are
changes that resulted from slamming. So what we are talking
about potentially, even if you do a conservative estimate, is more
than 4,000 Maine citizens being slammed in a year; would you
agree with that?

Mr. BRETON. If you leave the 1 percent, I do not have any knowl-
edge to back that up, but that is what—everything I am reading
points to large numbers. And of the 440,000—if you start from that
universe you can come up with those numbers as you approach the
10 percentile.

Senator COLLINS. Ms. Grant, similarly a lot of consumers do not
complain to you more than they do to the FCC. Is your impression
in dealing with State regulators and the consumers that you talk
with that this problem, if anything, is understated?

Ms. GRANT. Oh, absolutely. And I think the Lou Harris survey
that we conducted in the Midwest bears that out. We found that
of the respondents with slamming experience only 7 percent of
them reported it to any kind of government agency, 2 percent to
a nonprofit group such as ours. So we can see how it is vastly unre-
ported. Although it is not scientific, all you need to do, though, is
be in a gathering with your friends and ask how many people have
been slammed, and you will find that the vast majority have been.

Senator COLLINS. I think this problem is much more prevalent
than is generally realized, and I think there are a lot of people who
do not realize that they have been slammed. If you look at the sta-
tistics just for Maine, there were 51 complaints to the FCC last
year, there were 1,600 complaints, approximately, to Bell Atlantic,
and yet if you apply the 1 percent ratio probably we are talking
about 4,000 Maine citizens who were slammed last year, some of
whom may not even realize to this day that they have been
slammed. And Ms. Grant’s observation is very similar to mine and
to Senator Durbin’s. If you talk to any random group of people you
find out that there are people who have been slammed. I mention
this because it troubles me that this is so widespread and that it
is going in the wrong direction. We do not have the controls in
place now to discourage and deter companies from slamming con-
sumers.
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Mr. Breton, can you give us some idea of the cost to local tele-
phone companies, to Bell Atlantic, for you to remedy slamming
complaints? After all, you did not cause these complaints, yet you
are the one that usually the consumer calls. In some cases they call
the long distance carrier directly, but frequently they cannot figure
out who the long distance carrier is or how to contact them.

Mr. BRETON. Senator, we have not been tracking specific costs
lost to working on the billing or the rebates, long distance switch-
ing fees. We intend to do so. I do not have any hard data on that.
It takes awhile to do every case. If we know of 1,500 or so cases
you can begin to extrapolate the costs of a service rep’s time on the
line, because we view this as—I know they are doing productive
work, but it is also nonproductive time. It is not getting us ahead
or it is just remedying a situation, but I do not have any data at
this time of specific costs.

Senator COLLINS. Do you think it is a substantial cost to local
telephone companies to remedy these problems? The reason I am
pressing this issue is ultimately that is passed on to us, the con-
sumer, because it is going to be built into the rate structure ulti-
mately, so I think the local telephone company getting a handle on
the cost is important because ultimately we pay the cost.

Mr. BRETON. Yes, I do not know how to—they do a nice job of
defining within my own company substantial, but any time we
spend 1,500 cases and it is growing on this kind of problem, it is
costly.

Senator COLLINS. Could you describe for us some of the reactions
of consumers who call Bell Atlantic? Are they puzzled; are they
angry; do they understand what’s happened?

Mr. BRETON. They are very puzzled because it—when a charge
like that appears without any knowledge in their own home, and
there are a lot of people living alone, when it happens to somebody
living alone, there is no way that they could have authorized that,
there is no doubt that maybe another person in the household did
it. So they are very confused at times. When slamming first started
happening we were trying to figure out, well, there must have been
some discussion. Now we quickly explain what might have hap-
pened to try to get the consumers beyond the anger. And the
anger—we try not to blame anybody out of this, but obviously your
first advance as a service rep is to try to point out you are here
to help, you did not cause the problem, but you would like to try
to turn it around.

Senator COLLINS. Do some of the consumers who call you mistak-
enly think that Bell Atlantic caused the problem for them?

Mr. BRETON. Yes, they do. No matter how much money we put
into advertising trying to separate ourselves from other carriers,
even my godmother insist I work for AT&T, that has not been since
1984 that we were part of that system. And it is there in the con-
sumers. These consumers have not made changes in their phone
service for ages. They are very accustomed to no change at all, and
this is very confusing. So they expect us to remedy the situation
and to make it right. Because we bill for a lot of carriers, we will
carry the ball as far as we can for the consumers, but we do take
the brunt of the hit on the first call, and that is usually where the
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most venting is taking place. And then we will get another call if
they cannot reach the carrier, and that is a problem.

Senator COLLINS. Many consumer groups, including the one rep-
resented by Ms. Grant, recommend to consumers that they ask for
a PIC freeze. Does Bell Atlantic offer a PIC freeze up front when
someone calls to start telephone service?

Mr. BRETON. I did not check—when somebody is just initiating
basic service, I am not sure. When somebody has a slamming prob-
lem, yes, they do offer it. We offer it right up front on the slam-
ming complaint, but I would have to do some checking on that
other situation.

Senator COLLINS. From my experience the answer to that is no,
that the offer or the explanation that a PIC freeze exists only oc-
curs upon the consumer complaining of slamming. One problem
with doing it up front is right now you are the honest broker in
this, but ultimately I assume Bell Atlantic is going to get into the
long distance business. If that happens, is not the local telephone
company now put into a situation where it has a conflict of interest
in trying to resolve these slamming complaints?

Mr. BRETON. We do plan to be in the long distance arena; we
have filed in New York. We are opening our markets in just about
every State. We are susceptible to that complaint, that as a local
carrier you have an advantage, we expect to do the long distance
business through the guidelines of the Telecom Act that put to-
gether some pretty distinct areas of how to separate this kind of
business. We will follow those and make it as fair as it can possibly
be made. There will always be people saying that we have an un-
fair advantage, but the best way to change these carriers on tele-
phone lines is through the local exchange carrier. I know in Port-
land here we have competition for the local lines; somebody is pro-
viding that. So any local exchange carrier, maybe in 3 or 4 years
we will not have the numbers we have. For example, in Maine our
long distance dominance in in-State long distance calling is less
than 50 percent on business lines. We have had that market at-
tacked by 180 carriers. So we do not have all those market num-
bers that we used to have. And we expect that as we continue to
open our markets that we will have competition, but we will take
on that kind of concern.

Senator COLLINS. Ms. Grant, I know you have a lot of expertise
in telemarketing scams. In many cases that we have learned about,
telemarketers have been involved in the slamming. Do you think
that there is an economic incentive for telemarketers to engage in
deceptive practices because they are likely to be paid in part on a
commission basis?

Ms. GRANT. Yes, I do. And we know that in many of the in-
stances where we have carriers that we would consider legitimate
major carriers accused of slamming it is because they have
outsourced. They have used outside marketing firms who are paid
by a commission basis, and obviously they then have an incentive
to claim the highest number of consumers possible as having
agreed to switch.

Senator COLLINS. Some of the more reputable long distance car-
riers have found that they had a problem when they outsourced the
telemarketing but that that problem and thus the number of slam-
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ming complaints declined once they brought it in-house. Another
approach taken by some of the larger long distance companies is
to have a third-party, independent verifier of the consumer’s will-
ingness to change carriers. What do you think of those two ap-
proaches?

Ms. GRANT. I think that retaining your marketing functions in-
house obviously gives you more control. But you could probably
have very good monitoring provisions if you use outsources for that.

In terms of independent verification, we have seen so many
abuses in that regard where even though the verifier and the com-
pany that is selling the service are supposed to be separate, they
appear to be in league, just very easy to do. And the salesperson
will in some cases be standing right there with the verifier in the
same conversation putting the person on the line to verify the
change. I think, although independent verification is an attractive
part of the solution, it is hard to ensure that it really is inde-
pendent, and that is our main concern.

Senator COLLINS. Could you describe for us some of the more
fraudulent telemarketing techniques that you have encountered in
going through the complaints? The reason I would like you to do
this is to help educate consumers on what to beware of.

Ms. GRANT. Well, there is no bounds to the creativity of crooks.
As I said, the most common kind of ploy that we see used is the
billing consolidation, which is really confusing for people because
they do not even really understand what that means. Consumers
in most cases get all of their various kinds of telephone charges in
one bill anyway, but I think just the sound of billing consolidation
is attractive because people are so overwhelmed with different
pieces of paper. Very often these marketers will claim to be the
consumer’s original long distance carrier or local carrier and are
just offering a new way of billing. Sometimes they claim that in
fact this change in billing, this bill consolidation, is something that
is now required by the Telecommunications Competition Act. Some-
times they claim to be calling on behalf of the Federal Communica-
tions Commission.

Senator COLLINS. That is pretty bold.

Ms. GRANT. Yes, they are. They are very bold. These are people
who probably are engaging in other kinds of scams as well and
lying is just second nature to them.

Sometimes they claim to be conducting surveys about either tele-
phone service or something else entirely, and they’ll walk con-
sumers through a series of questions and they’ll tape record their
answers and theyll get various yeses to different questions, and
then later they’ll produce a doctored tape that is supposed author-
ization using those yes answers.

Sometimes they will approach small businesses telling them that
they are such great customers that they are going to be offering
them a new discount plan. And, again, they will be pretending to
be their original carriers. There is no agreement that you are going
to be changing, just that you are going to be on some new reduced
rate plan. Who could refuse that, that sounds great, and so people
say yes to that. And then the next thing they know they get a bill
from one of these companies. And not only were they switched
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without their consent but it is no rate reduction at all. It is usually
three or four times higher than their original carrier.

The prize promotions, we know that that is another common way
where you fill out some kind of entry form at a county fair or a
mall, also product promotions for coupons to get free products is
another way that people are roped in for both slamming and cram-
ming, where they are signing something not reading the fine print.

The job scams. The most amazing one that I have ever heard of),
and we have received two or three calls about this particular outfit,
is a company that calls consumers claiming to have purchased
debts that these consumers owe someone. As far as the consumers
know, they owe no one. But these companies claim that they have
purchased the collectibles on this debt and that the consumer can
get out of the debt and have a clean credit record if the consumer
agrees to buy his or her phone service from this company. When—
I mean, there is no way that you can even imagine the ploys that
these companies will come up with to either trick people or in this
case really intimidate them into buying their phone service. They
say, if you do not buy our phone service then we will go after you
for these debts and we will take you to court. That is the height
of unfairness.

Senator COLLINS. Thank you.

Mr. Breton, you mentioned that you are supporting legislation at
the State level related to slamming. I would like you to be very
specific for Senator Durbin and for me on what changes you would
like to see at the Federal level, whether through regulation by the
FCC or through changes in the law. And to give you an example,
for example, should welcome packages be prohibited by the FCC?
Should we have criminal penalties? What would be your advice?

Mr. BRETON. We are at a stage now where we are still reviewing,
I believe there are seven pieces of legislation. The most recent one
that came out this week from Senator McCain, and each one of
them has had a different flavor. I know we are pushing for in-
creased penalties and for slammers not to receive any of the com-
pensation. I believe right now there is—as I think Ms. Grant point-
ed out, that for a consumer to figure out how much they owe that
different carrier after they have been slammed, that could be a
problem for pushing for that. As far as a welcome package, we are
right now reviewing that. The negative checkoff is problematic. I
know in Maine we do not do negative checkoffs. We had an experi-
ence with that that did not go that well, and we expected not to
ever do that again. And so those are the ideas I have, but I do not
l};aﬁfe any specific things other than the comments we filed on the

ills.

Senator COLLINS. When you say that the long distance carrier
should not be able to keep the money, are you talking about
charges that are above the amount that the consumer would have
paid if the consumer had kept the preferred provider, or are you
talking about the long distance carrier not being able to collect any-
thing for the calls?

Mr. BRETON. We are talking about anything. That is what we
propose. I do not know how other long distance carriers have
weighed in on that. But what we are saying is if somebody had
some deceptive action which took you from one carrier to another
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without your knowledge, that the new carrier that caused that ac-
tion should not receive any money, any advantage out of this, be-
cause it will be a gaming thing. It could be they do 95 out of a hun-
dred of those and 95 of them hold true and they keep the money.
We would rather have the consumer, if they are going to pay any
money on that bill, would be to the carrier they expected to pay at
at the rates they expected to pay.

Senator COLLINS. Some long distance carriers have objected to
that proposal because they believe it would encourage fraud by the
consumer, that a consumer might run up a huge phone bill and
then say, well, gee, I did not realize that I had been switched and
get off without paying the bill. Do you think that is a real problem?

Mr. BRETON. Well, that is an issue in the proposed State legisla-
tion in Maine. While the FCC legislation today, I believe, leaves
the door open for the consumer to pay their original carrier, the
Maine legislation was uncertain as to what to do. We are concerned
that this could create a situation where some claims could be made.
After the claim—we note the claims on a customer’s bill and we
waive the charges. I believe if it happened six times in a row we
would catch on to that consumer. But we would like to not have
that possibility because it could be at that one and only time that
a $5,000 bill was run up. But our contention is we would just rath-
er not attract more administrative problems through slamming,
and to close a loophole on somebody making a false claim to get
a free phone bill, it puts us in a tough spot. We would rather just
avoid that whole situation, and the consumer’s understanding
would be I made 30 minutes worth of calls, I would have paid this
much with my other carrier, that is what I expect to write a check
for this particular month.

Senator COLLINS. Mr. Breton, do you think that the local tele-
phone companies should be required to report to the FCC if they
are getting a spate of complaints involving a particular long dis-
tance carrier? Should there be some obligation on you to alert the
FCC if all of a sudden you are getting tens or hundreds of phone
calls that implicate a particular long distance carrier as being an
egregious slammer?

Mr. BRETON. I would like to try to sidestep that answer only be-
cause it puts us in a spot of turning the policing act on the tele-
phone bill to a carrier that we might very well be competing with
head to head in in-State, and this would put us in a tough spot.
When we were formulating our responses for today, we allude to
in some background material to the scorecard compiled by the FCC
without really mentioning any carriers because it puts us in a dif-
ficult spot. If we were forced to track that and turn it over, obvi-
ously, we will do what we have to do. But we would rather not be
the first to scream about ABC company having 10 slams in a row.
I know that we will probably terminate the billing arrangement we
have with them. That would be how we deal with most of it.

Senator COLLINS. I guess what troubles me about that answer is
the average consumer is not going to call the FCC and complain.
The average consumer’s not even going to call the National Con-
sumer’s League and complain. They are going to call you. The aver-
age consumer has no idea whether or not the problem that he or
she has experienced is an isolated one or whether or not a whole
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lot of other customers are being slammed by the same company. So
what I am struggling with is how do we trigger the FCC to take
action against a particular carrier. If consumers are not com-
plaining to the FCC, and I would not expect them to do so, and you
are not reporting a pattern of deceptive practices, then I am un-
clear how the FCC, and I am going to ask the Commissioner this
question, how the FCC knows to take action.

Mr. BRETON. I guess what I would offer is we would be willing
to track it in any way that would be competitively neutral so that
we didn’t expose ourselves to a situation. But as far as tracking,
yes, if we track I believe that information should be available to
agencies such as the Maine Public Utilities Commission, which we
do show complaints to them and the nature of the complaint as
well as the FCC. I would want to say we would want to turn them
over, but we would want to be very careful so that we would have
a mechanism of turning them over without starting a side show
that takes away from the real problem.

Senator COLLINS. Ms. Grant, my last question for you is very
similar to that which I posed to Mr. Breton, and that is what spe-
cific recommendations would you have for regulatory changes that
could be implemented much more quickly by the FCC and also
statutory changes to deter this very unscrupulous practice?

Ms. GRANT. I do think that the FCC should set some limits to
the number of complaints that a company can have before action
is taken, and there could be a series of different levels of actions
that the FCC would take, depending on the number of complaints
and whether it is a repeat offender. But what happens now is that
there need to be so many complaints before the FCC acts or before
a local company feels that it is able to terminate its relationship
with a service provider without fear of some kind of liability. But
I think it would be very helpful to the local companies as well as
consumers in general to have those kinds of minimum standards
for how the companies conduct themselves.

Senator COLLINS. And do you see the need for some law changes
as well? Senator Durbin has suggested criminal penalties for re-
peat offenders. That is an idea that I find very appealing as well;
it is deliberate and it happens time and time again. Or perhaps we
should make sure that the FCC revokes a carrier’s license, or what-
ever the proper term is, in the case of a repeat offender. Do we
need gtiffer fines; are there any law changes that you would like
to see?

Ms. GRANT. Yes, I think that law enforcement agencies at both
the Federal and the State level need more tools to shut these peo-
ple down and to penalize them. And also, as I said before, I would
like to see the law say, as it does for disputed 900 number charges,
that the consumer has the right to refuse to pay. I think ultimately
the most effective way of going at this is to take away the economic
incentive to slam.

Senator COLLINS. Thank you. Senator Durbin.

Senator DURBIN. Thank you, Senator.

Let me try to get an understanding first of the local situation,
and then I want to ask a broader question.

So at the current time Bell Atlantic does not offer long distance
service?
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Mr. BRETON. That’s correct. We offer State long distance service,
in-State, within Maine only.

Senator DURBIN. OK, so you would not offer it to Massachusetts
or Illinois, whatever?

Mr. BRETON. Yes.

Senator DURBIN. And how many companies compete with Bell
Atlantic for local service, within Maine, for example?

Mr. BRETON. When you say local service, are you talking about
the dial tone line going into your home?

Senator DURBIN. Yes.

Mr. BRETON. There is one competing head to head with us in
Portland now. We have about—contracts with about eight others
that have the authority to compete. But one right now head to
head in Maine, and there are 23 other telephone companies pro-
viding service in Maine in their own territories.

Senator DURBIN. And you said there were about 200 long dis-
tance carriers that Bell Atlantic bills for at the current time?

Mr. BRETON. There are about 200 carriers that are authorized
through the Maine Public Utilities Commission to provide long dis-
tance service in Maine, and we bill for a majority of them but I do
not have an exact number who we actually bill for.

Senator DURBIN. So if I wanted to start a long distance telephone
company and sell to people living in Maine, I would have to go
through some State process of approval through your Public Utility
Commission?

Mr. BRETON. Yes.

Senator DURBIN. Is that correct?

Mr. BRETON. That’s correct.

Senator DURBIN. And once having received that approval from
the State utility commission, then is it your obligation to bill, to
pass the bills along to my long distance company?

Mr. BRETON. If they contracted with my company, absent some
reason why we could not or should not take their business, we
would probably do the billing and collection for that particular com-
pany.

Senator DURBIN. That is what I would like to focus on because
I think that is an important element. You suggested that you had
turned down, refused to bill, for one long distance carrier. What
was the reason?

Mr. BRETON. The reason was repeated complaints about slam-
ming.

Senator DURBIN. All right. And I take it that you can do that
without violating any consent decree from Federal courts or any
State law; that is Bell Atlantic’s decision.

Mr. BRETON. That’s correct.

Senator DURBIN. So does Bell Atlantic take on—as a regional
carrier take on the responsibility of monitoring the long distance
carriers to see if in fact there are increasing numbers of complaints
about specific carriers?

Mr. BRETON. I am not aware that we do. I am not aware we have
a specific procedure for looking at these things today. I know that
slamming has heightened our awareness as to problems caused by
the situation.
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Senator DURBIN. So how did you come to the conclusion about
this one company that you wanted to stop doing business with?

Mr. BRETON. I do not have specifics on that. I could get that. But
I believe it was the nature of how many calls we were taking based
on the number of bills we were providing for them was getting
problematic and we did not like their practices.

Senator DURBIN. But, for example, if a company is relatively new
to Maine and it turns out to have been a bad player in Texas or
Illinois and had problems with the FCC and in fact were fined sub-
stantial amounts for those problems, what you are suggesting is
that Bell Atlantic under the current process and rules really would
not take that into consideration as to whether they would play the
middle man and bill for that long distance carrier in Maine.

Mr. BRETON. That is a good question, Senator. Within our own
footprint of 14 States we would use our own information that we
can gather about that particular client and share it amongst each
other. I do not know if we would share it with Ameritech, what
have you, to say stay away from this bad actor, they are going to
cause a problem. I do not know.

Senator DURBIN. Does Bell Atlantic get compensated for billing
this long distance service?

Mr. BRETON. We get compensated for billing and collections and
there is a factor added in for uncollectibles, for bills that are bad
debts.

Senator DURBIN. So this is in fact a business proposition for Bell
Atlantic. There is money to be made; obviously you would not do
it. And you are providing the bill to the consumer with the name
of your company on the bill and have something in-State, too. What
I am driving at is, going back to Senator Collins’ point, is seems
like the regional companies here are not passive players. You are
active players in this process, and you in fact make a profit off
these long distance companies. You in fact decide whether you
want to do business with these long distance companies. And the
question she raises I think is very pertinent. You may be the only
source of information to help police against these companies. And
I also think that your burden as a regional carrier should go be-
yond your footprint, as you say. If your company, as large as it is,
and the regional companies are rather large, is not following the
FCC action, for example, they on an annual basis or maybe more
frequently will fine some of these long distance carriers for actions
in another State. And I would think that would raise a red flag in
Maine, too, that perhaps they ought to be on a watch list. And if
you start receiving complaints in Maine maybe it is time to cut
them off. What am I missing here?

Mr. BRETON. I believe you are on track. I do not know for sure
if there is a watch list. I do not know if we refused to even take
on some business. I just had evidence of the one that we termi-
nated upon already doing some billing for them. I would like to
talk to somebody in my company in the billing and collections
group to get a better feel for how we screen. Obviously that would
be a concern to us.

Senator DURBIN. How profitable are these long distance carriers
we are talking about? I know there are large ones but there are
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also brand new ones on the scene. Is there a lot of money to be
made here?

Mr. BRETON. I know the size our market is in Maine, the in-State
long distance market in Maine is about a $300 million market,
maybe. But I do not know what it is nationally. And I do not know
how profitable they are, but they are—with 188 certifying in Maine
at one time, Maine is a small market, Maine is a very small mar-
ket, so there must be something. Maybe one of the carriers could
give us a better idea.

Senator DURBIN. Ms. Grant, can you speak to that, do you know
about these long distance carriers and their profitability and how
many there are nationally and what kind of money they make out
of this?

Ms. GRANT. I don’t have numbers, but I will tell you that there
are more and more every day. Anyone can call themselves a tele-
phone company now. It is easy because you do not have to build
your own infrastructure, your own network; you can just buy serv-
ice wholesale from somebody else and resell it.

I will also note that I believe that there is a list of deadbeat con-
sumers that is shared by the telephone companies and I forget
what it is called, I know it has come up in discussion about 900
number problems, so that if somebody has really abused their abil-
ity to have a telephone and stuck a company in one place, that
company shares that information with its competitors in other
places. I don’t understand why there could not be something simi-
lar for these slammers.

Senator DURBIN. Mr. Breton, say it ain’t so.

Mr. BRETON. Firsthand knowledge, I do not know. I would imag-
ine whether we have a bad debt on a customer I know we carry
it forward in our bills. If, for instance, Mr. A ran up a telephone
bill and there is a bad debt there, we will note that Mr. A cannot
have phone service again until they pay off the bad debt.

Senator DURBIN. And would the RBOCs exchange that informa-
tion?

Mr. BRETON. That I do not know.

Senator DURBIN. Let me ask you, one of the things you said in
your testimony is if somebody calls complaining saying I have been
slammed, you make certain that you restore them to their original
long distance service without charges for changing, either a charge
for initiating the slamming service or for returning to their old
service. But there is no adjustment made on the actual bill for the
monthly charges that might have come from the company that
slammed them.

Mr. BRETON. If the consumer—we then ask the consumer—we do
adjust, that is correct, Senator, we adjust the $5 charge that was
incurred by the long distance companies for us changing from one
to the other. Then we waive the charge to restore them back to
their original carrier, and we ask the customer to contact that long
distance carrier to see if they want to give the customer credit and
then we will flow that credit through on the next bill. If the cus-
tomer calls us back and says they told us sorry, we are not helping
you, we have a tape, we have whatever of somebody authorizing
this change as a legitimate charge, and the customer still insists



35

that there was no way they could have done that, we will adjust
that bill and we will go after that long distance carrier.

Senator DURBIN. The last area of questioning here is on this
issue of cramming, which has come up a few times here. If Bell At-
lantic wants to offer a new service to customers in the State of
Maine, for example, whether it is call forwarding or some new
modification on that, and they advertise it and the customer calls
and says I am interested in that, how do you in fact verify that
that customer has given approval for this new charge to be added
to the bill?

Mr. BRETON. We have a billing name on our records, and we—
if it is that particular person we just verify that they have service.
If they are asking for a service like that, we will place it on the
bill and make it as easy as possible.

We also have a policy, by the way, of removing that charge im-
mediately if we made a mistake, if in some cases a very adult-
sounding 13-year-old in the household decides to order call waiting
without telling the parents, then we will waive that charge, abso-
lutely no money will be expended by the customer on that. So we
have a very liberal policy on our own services like that.

Senator DURBIN. But no signature is necessary, no written au-
thorization, no PIN number, no PIC freeze number? If it is involved
with local service and additions to charges, merely the oral rep-
resentation that I am Mr. So and so from Portland, Maine, and this
is my telephone number is enough to change that service and bring
it to the bill; is that correct?

Mr. BRETON. That is—we change it on a verbal—yes, we do.

Senator DURBIN. Let me just say that I understand that the re-
gional companies, including Bell Atlantic, are not the target of this
hearing. But I would suggest to you that you are really intimately
involved in this from a business viewpoint as well as from a profes-
sional viewpoint. And I have to agree with Senator Collins, I think
you may be in the stronger position to deal with this absent
changes in the law than virtually anyone. If there is evidence of
wrongdoing by these long distance carriers, not only in your region
but nationwide, you would be the first to know about it or could
be the first to know about it and protect consumers. I assume that
if you do not bill these long distance carriers that they have to bill
directly; is that correct?

Mr. BRETON. That’s correct.

Senator DURBIN. I think that would be another red flag, when
people start receiving a new bill from a company they never heard
of and they are told that this is your long distance carrier, they
would be alerted many times to the fact that they had been
slammed. So I think that having said that, and based on your testi-
mony, you have an enormous volume of changes that takes place,
and I am always shocked when I hear this, how many people really
do set out to change their phone service each year. But I just can-
not imagine anybody else in this process who can play the role of
an honest broker as the regional companies can, and I hope that
we can find a way maybe even without changes in the law to see
that take place. Thanks.

Senator COLLINS. Thank you very much, Senator Durbin, and
thank you both for your testimony this morning.
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Our final formal witness of this morning, before we go to a public
comment period, is the Hon. Susan Ness, who in 1994 was ap-
pointed by President Clinton as a Commissioner of the Federal
Communications Commission. The FCC, as we have learned this
morning, is responsible for regulating the telecommunications in-
dustry and handles slamming complaints. Commissioner Ness is an
attorney with a very impressive background in communications
and in the financial arena. We also very much appreciate her mak-
ing the efforts to come here this morning, and I think it has been
valuable for her to hear firsthand the problems that consumers are
experiencing.

As I have explained previously, pursuant to Rule 6, all witnesses
who testify before the Subcommittee are required to be sworn, so
at this time I would ask that you stand and raise your right hand.

[Witness sworn.]

Senator COLLINS. Commissioner Ness, if you will please proceed,
and feel free to take as much time as you wish, within reason.
Thank you.

TESTIMONY OF HON. SUSAN NESS,! COMMISSIONER, FEDERAL
COMMUNICATIONS COMMISSION

Ms. NEss. Thank you, Madam Chairman. I greatly appreciate
the opportunity to be here today. You are doing extremely impor-
tant work on behalf of the consumer and I am most grateful. Also
I want to thank you, Senator Durbin, for your leadership in this
area as well.

I sent you detailed written testimony, which I ask at this point
that you place in the record.

Senator COLLINS. Without objection.

Ms. NEss. With your permission I will just summarize my testi-
mony so there will be more time for discussion. Certainly a lot of
ideas have been put on the table today, and I am very pleased to
hear these ideas.

As we have heard repeatedly this morning, slamming deprives
individuals and business consumers of a fundamental right, the
right to use their carrier of choice. This is a major problem in the
telecommunications industry, and we at the Commission share
your commitment to eradicate the practice.

Slammers are nothing if not bold. They are equal opportunity
perpetrators. Victims of slamming include Members of Congress,
such as you, Madam Chairman, their staffs, as well as employees
of the FCC. The Commission receives more complaints about slam-
ming than any other telephone-related complaint. In 1997 we han-
dled about 45,000 telephone-related complaints, of which almost
half were about slamming. That is about 20,000 complaints on
slamming, an increase of about 25 percent over last year. Now, be-
cause many slammed consumers grin and bear it or resolve their
problems without bringing them to the Commission, we do not real-
ly know how many of the 50 million carrier selection changes each
year result from slamming. If it were just even 1 percent, which
as we all agree is extremely low and well understating the case,
it would total over 500,000 slamming incidents nationwide. And we

1The prepared statement of Ms. Ness appears in the Appendix on page 113.
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have heard the scenarios involving deceptive sweepstakes, mis-
leading forms, forged signatures, and telemarketers who do not un-
derstand the word no.

In complaints to the Commission consumers commonly use words
like “abused,” “cheated,” “pirated,” “hijacked,” and “violated,” to de-
scribe how they feel. And quite simply, as you have so beautifully
stated, consumers are furious that their carrier selections are being
changed without their consent.

Now we are starting to see complaints of slamming intralLATA
with the short-haul local toll service within the States in areas
where carriers are competing for presubscription. And as competi-
tion is introduced at the local level for local telephone services, un-
doubtedly there will be reports of slamming on that score. So if this
was the tip of the iceberg now, I think we are entering Antarctica.

The FCC has really taken slamming very seriously. Even before
passage of the 1996 Telecom Act, we adopted orders to ensure that
consumers’ rights to use their preferred carrier would be preserved.
Our approach has been two pronged. First, our rules make it hard-
er for carriers to slam. All carrier changes are required to be
verified in one of four specified ways. And then, second, carriers
who do not follow the rules are severely punished.

We review complaints for patterns of abuse; in particular we
have been imposing very serious fines. Since 1994 we have taken
enforcement action against 17 companies, we have imposed forfeit-
ures totaling $160,000 against two such companies, entered into
consent decrees with nine companies with combined payments of
about $1.25 million, and have assessed approximately $500,000 in
proposed additional penalties against five carriers. We also have
two major investigations ongoing which will probably come to pub-
lic attention fairly soon.

The Communications Act now gives the Commission additional
authority with respect to slamming. The Telecommunications Act
of 1996 added Section 258, which makes it unlawful for any tele-
communications carrier to submit or execute a change order in a
subscriber’s carrier selection, except in accordance with the Com-
mission’s rules. That law also provides that any carrier that vio-
lates these procedures or collects charges for telecommunications
service from a subscriber after the violation shall be liable to the
subscriber’s properly authorized carrier for all charges collected.
The 1996 act requires the slamming carrier to disgorge any moneys
it has received from the consumer and turn them over to the right-
ful carrier. In this fashion, the slamming carrier reaps no benefit
from its illegal actions.

Although the 1996 act created a statutory mechanism for elimi-
nating the financial incentive for carriers to slam, the language of
the act did not explicitly provide remedies for consumers that had
been slammed. In addition, Section 258 did not provide guidance
on how to restructure the complex relationships between carriers
who submit carrier change orders and those who implement them,
without slowing down competition or restricting consumer choice.
I know that has been the subject of much of the discussion today.

This quarter we will be completing new rules to implement the
legislation. Our objective is the same as yours, to slam the door on
slamming. The Commission has been active in educating con-
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sumers about slamming and their rights in this area. This outreach
has led consumers to become more informed about the problem and
to insist the carriers afford them their rights without intervention
by a regulatory agency. Examples of our outreach to consumers in-
clude the “Common Carrier Bureau’s Scorecard,” which is a pam-
phlet that everyone can see outside this hall, which names names.
It reports how many complaints have been filed against specific
carriers including Bell Atlantic, and people can see, who has been
causing problems with lots of complaints nationwide. This outreach
certainly has been helpful to us because as we get more complaints
we are better able to tailor both our resolution of the complaints
as well as propose any changes in our rules to address the issues.
Our information on slamming is also available at our Website,
www.fce.gov.

In addition the Commission has a comprehensive program with
the media and consumer groups to remind consumers how to avoid
being slammed and where to seek relief if they are slammed. Our
Call Center staff is trained to answer consumer inquiries. That toll
free number is 1-888—CALL-FCC. We also send out thousands of
consumer brochures on slamming and complaint resolution in re-
sponse to calls to our consumer hotline. These efforts have signifi-
cantly increased consumer awareness, resulting in a jump in the
number of slamming incidents reported to the Commission as op-
posed to State regulators. These cases also help us, as I mentioned,
to determine what best to do. The message we mean to send to car-
riers is loud and clear: We will not tolerate slamming.

And I understand Congress is considering additional legislation
in this area. I particularly applaud Senator Durbin in providing for
direct redress to the courts, either through State-initiated class ac-
tion suits or individual consumer remedies, including minimum re-
coveries that can be enforced in small claims courts, as was done
in the Telephone Consumer Protection Act. Making criminal rem-
edies available also will reinforce the message that the tele-
communications industry is open to reputable companies only, and
I applaud that initiative as well. Whatever Congress decides in fur-
ther legislation, again, our objective is the same—to prevent this
type of intolerable abuse. We are trying to make examples of some
of the major abusers. We will publicize these efforts to deliver the
message to consumers and as a reminder to carriers that they can-
not get away with slamming.

In addition, we have held forums—most recently last June—with
some of the local exchange carriers about their billing and collec-
tion practices. In general we do not regulate billing and collection.
That is an unregulated service that the carriers provide. But we
are talking with them about the kinds of abuses that are occurring,
the complaints that we are receiving, to try to come up with some
best practices. And we are going to continue to focus on that area
as well.

Congress has already provided the FCC with powerful tools to
combat the problem. We will diligently employ these tools and any
new ones you fashion to achieve our shared objective. With tougher
rules and vigilant enforcement, we will help to restore the right of
consumers to choose their local and long distance carriers and to
have that choice honored in the marketplace.
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I appreciate the opportunity to appear before you today and am
happy to answer any questions.

Senator COLLINS. Thank you very much, Commissioner.

Whether you look at your own statistics or at the statistics of the
National Consumer League or at the statistics that the local tele-
phone companies have given us today and in other forums, there
is no doubt that slamming has exploded, that it is a growing prob-
lem. Given that indisputable fact, do you believe that the FCC has
been tough enough on slammers? If you have been tough enough,
why is everybody doing it? Why is the problem growing?

Ms. NEss. We have taken every step that we can and will con-
tinue to take steps to stop the practice. Why is it happening? Be-
cause there are a lot of telemarketers out there that do not share
our ethics, for example. We have got to be harder, perhaps, on
some of the local carriers that are doing the billing and collection
to try to get them to focus in on those carriers against whom they
have received complaints, as we discussed here earlier today. We
do not regulate telemarketers. The FTC does regulate tele-
marketers, although we regulate the carriers. If carriers are using
telemarketers, we have to make sure that their practices meet cer-
tain standards. And we are, as I mentioned, revising our regula-
tions. We received comments on the proposed rules; we expect to
complete that rule making within the next month. Those should
address many of the issues that were raised—or suggestions that
were put forth today. I can’t say how the rule making is going to
come out, but I can tell you from my own personal perspective that
the “welcome package” is entirely unwelcome, and I would not be
surprised to see that eliminated from the options for verifying a
consumer change.

One thing we know is as more competition is introduced, particu-
larly in the local marketplace, we want to make sure that con-
sumers can in fact change carriers if they so desire without a lot
of hassle. And it is a balancing act to try to come up with a method
by which only truly desired changes take place. I think a lot of
ideas were put on the table today. Certainly our massive record of
comments provides us with a significant amount of guidance. When
we issue these regulations within the next month, we will begin to
see once again a lot of publicity on slamming and, therefore, hope-
fully a reduction in the number of complaints. But the more one
advertises these issues or publicizes these issues, the more likely
consumers will file complaints, rather than chalk it up to an exas-
perating experience that consumers just let pass by.

Senator COLLINS. I realize that the FCC has to strike a balance,
that you want to promote unfettered competition in the long dis-
tance industry, but at the same time there is a very important con-
sumer protection role that you need to play. And I guess when I
look at the enforcement actions taken by the FCC since 1994, it
strikes me as pretty weak. In the State of Maine we have almost
200 companies providing long distance service right now. Nation-
wide it has exploded similarly. As I understand it, the FCC has
only taken enforcement actions against 15 companies since 1994.

Ms. NEss. It has been more than 15 companies, but when I am
saying enforcement, I am talking about formal enforcement as op-
posed to informal enforcement where we investigate the complaint
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and get resolution of the complaint without actually going in and
filing formal charges.

Senator COLLINS. Well, let me give you a specific example, be-
cause in several cases the States have been far more aggressive
than the FCC. You heard this morning Pamela Corrigan describe
her experience with a company called Minimum Rate Pricing. Flor-
ida assessed a fine of $500,000 against this company for slamming.
The FCC, by contrast, assessed a fine of only $80,000. My concern
is that an $80,000 fine

Ms. NEss. Is the cost of doing business.

Senator COLLINS. Exactly.

Ms. NEss. Sure.

Senator COLLINS. It is not sufficient. We have not made the eco-
nomic penalty a deterrent to slamming, and the FCC’s penalty is
so puny compared to the State of Florida’s, and we could go to
other comparisons, too. The State of Illinois took action against I
think it was Business Discount Plan, which slammed Mr. Klein,
and, again, a far more forceful action than the FCC. Are you satis-
fied with the FCC’s enforcement?

Ms. NEss. We typically impose a $40,000 fine as the penalty for
initial complaints. We have in fact imposed fines as much as
$500,000. We have instituted revocation proceedings against some
carriers. We are right now, as I mentioned, in the process of two
major investigations that will probably help deter other incidents.
So we are trying to beef up our enforcement and make examples
of the companies that have been repeatedly causing problems. We
have the authority to go up to $110,000 per incident, and we have
the authority to go up to $1,100,000 for a continuing violation. I,
for one, am in favor of us using every single tool within our power
and every single dollar within our power to address the problem.

Senator COLLINS. Do you believe your authority to impose fines
is adequate, or would you like to see a law change?

Ms. NEss. I like a lot of the ideas that have been suggested, cer-
tainly to be able to provide more authority for the State attorneys
general to go in, for the consumers to go in in small claims court
and have the minimum recovery. I think those things would help
the process. Criminal penalties would be extremely helpful. I do
think that our existing powers on fines probably are sufficient. It
would be wonderful if we had more resources to be able to devote
to the problem. That certainly, as with many Federal agencies, is
a matter of scarce resources. But this is a problem that has to be
addressed. As we introduce competition at all levels of tele-
communications, the number of consumer complaints is going to
rise. It just goes hand in hand. As a result of that, the Commission
needs to refocus; as we move into more competition we have to
refocus our resources and energies into the consumer protection
side of the fence. And I would hope that we will do that. I certainly
will do everything within my power to ensure that we do that.

Senator COLLINS. One of my staff people who headed a regu-
latory agency in Maine speculated to me that the FCC has not
made the transition from being the regulator of essentially one
company, AT&T, to a whole new arena. It is now the wild west out
there with long distance telephone carriers and that there is not
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an enforcement mentality at the FCC, that you are not used to
playing that role. Could you respond to that concern?

Ms. NEss. I think we can certainly beef up enforcement, but I be-
lieve that we have in fact moved towards greater efforts on enforce-
ment. We have about 28 people who do nothing but resolve infor-
mal consumer complaints, and I believe we are authorized at a
level of about 70 people who do regular enforcement on common
carrier matters. There is such a wide—a sweeping area of enforce-
ment when you think of all of the laws that we do in fact enforce.
We have at the FCC a total of 2,000 people. That includes all of
our field personnel, that includes all of the local stuff. We regulate
cable, broadcast, telecommunications, wireless communications,
satellite communications, and obviously I would love to see us do
more in the enforcement area. As a staunch consumer advocate, 1
think it’s an extremely important area we have to focus on. We
have a limited amount of resources. Part of what we need to do is
to employ those resources better. One way to do that is to have
very highly publicized enforcement activities against really large
perpetrators, and that is what we are in the process of doing. Re-
gretfully, I have not been able to present that information today
because it is ongoing. But I would hope certainly within the next
few weeks that question will be answered in the press. And, again,
as we complete the rulemaking on slamming which was begun last
August, I believe we will see that the tools that we have will have
been beefed up, the ability for the consumers to get redress will
have been beefed up as well.

Among the things that we are going to be addressing is whether
the consumers who have been slammed should have to pay any of
the bill or how they would get reimbursement for specific things
such as even the premiums that might have come with the regular
carrier. Those kinds of issues would be addressed here. But I do
think more tools for consumer self-enforcement would be very, very
helpful, and would also help our partners in the States to do their
jobs better. We are continuing to work with the States to resolve
some of the problems and exchange information.

Senator CoLLINS. Has the FCC requested more budget or addi-
tional staff to deal with the explosion of slamming complaints?

Ms. NEss. I do not know the answer to that question.

Senator COLLINS. If you could get back to us for the record.

Ms. NEss. I would be more than delighted to do that.!

Senator COLLINS. Let me turn now to the role of the local tele-
phone company. You heard both Senator Durbin and I question the
Bell Atlantic representative about what their role in protecting the
consumer should be.

I would like to ask you two specific questions. One, should either
the FCC or Congress require the local telephone company to track
slamming complaints and report complaints to the FCC, particu-
larly when there is a pattern of abuse by a particular carrier? And
second, should we change the law or the regulations so that the
local telephone company only makes a change in a long distance
provider upon the explicit request of the consumer as opposed to
getting the request from a telephone company?

1See Exhibit No. 1, for response, in the Appendix on page 144.
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Ms. NEss. Those are two—well, the latter is certainly one of the
issues that we are considering in the additional rulemaking pro-
ceeding underway. The balance there is to what extent can you
fine-tune what the consumer has to do without making it so cum-
bersome that it is difficult to change carriers. So we are trying to
balance out those concerns. Certainly affirmative verification is es-
sential, and I think clearly that is something that I, for one, am
strongly supporting that we do. I cannot speak for my four other
colleagues.

With respect to the situation you point out with Bell Atlantic,
carriers who execute change orders are responsible for making sure
that our rules are followed. We are trying to work with the local
exchange carriers; I think that is an area that we certainly can
beef up and should beef up. Whether this is putting in PINs, I
share the concern that you have had raised about trying to keep
in mind yet another PIN number, that is one idea certainly that
has been out in the marketplace. I would caution against requiring
anybody to use mother’s maiden name because that is what banks
typically use to verify credit, and the last thing I want to do is to
provide these people with that information.

But, certainly the carrier who is executing the change form has
an obligation to make sure that the procedures have been done cor-
rectly. That is an area of concern to me and I hope that we will
address to some extent in the upcoming rule making.

Senator COLLINS. Our focus this morning has been primarily on
long distance providers who are providing service. They may be
slamming customers, they are doing other unethical practices such
as cramming, but at least they are otherwise legitimate providers
of long distance service. The investigators of the Subcommittee,
however, have also discovered a sinister new development whereby
fly-by-night scam artists are setting up long distance companies on
paper only, slamming thousands of customers, and then quickly
going out of business, popping up again under another name. Have
you had any experience at the FCC with trying to detect this type
of operation?

Ms. NEss. We have taken action to decertify one group of so-
called carriers that were all related that sounded like they were
doing a similar type practice, Fletcher. So we are aware of this. We
do not presently require certification of long distance carriers. They
are supposed to file a tariff. It is a very simple tariff. The Fletcher
companies did not do that. Therefore, among other reasons, we
went after them with both barrels loaded.

We certainly could consider increasing—going back into a more
regulatory mode and requiring carriers to certify or to get certifi-
cates of service before they can provide long distance service. That
is somewhat duplicative of what is going on in the States. I do not
know to what extent that would prevent someone who was inten-
tionally designing a scam like that from carrying it out. I don’t
think it would do much to prevent that activity, but it is certainly
something that we should consider.

Senator COLLINS. But right now there is no background check, no
licensing process? Anyone can go in and simply file the tariff and
set themselves up to be a long distance provider?
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Ms. NEss. Typically what happens is they buy service from an-
other carrier in bulk and then resell it.1

And there are many, many legitimate carriers who do just that.

Senator COLLINS. But we know from the FCC statistics that re-
sellers tend to be those who engage in slamming most often, that
there is a problem with resellers in particular.

Ms. NEss. There are huge numbers of resellers across the coun-
try, and the vast majority of them in this business are doing a good
job in providing consumers with lower rates for their long distance
service. In fact, resale has been one of the tools by which we have
seen rates come down in long distance, and we are hoping to see
rates come down for local service as well. What we can further do
with that to ensure that they are valid companies, perhaps, as we
discussed earlier today, could take place in the form of looking at
the billing and collection issues that the local carriers engage in
contractually to carry their billing.

Senator COLLINS. Senator Durbin.

Senator DURBIN. Thank you, Commissioner Ness. So if I wanted
to start a long distance carrier today I really do not need a license
from the FCC.

Ms. NEsS. You have to file a tariff with the FCC.

Senator DURBIN. What does that mean when you say file a tariff?

Ms. NEss. It is not a cumbersome process, but you are supposed
to state what the rates are that you are going to be charging your
customers. I think you could begin service the next day. And then
if you are a common carrier you basically have to offer service to
any and all without discrimination.

Senator DURBIN. So if I want to start a long distance carrier, too
good to be true long distance, and I file this tariff there obviously
is not going to be a background check on me if I can start business
the next day.

Ms. NEss. That is correct.

Senator DURBIN. And I do not file any bond with the FCC.

Ms. NEss. That is correct.

Senator DURBIN. And if I want to do business in Maine, I have
to look at the State laws. And I assume every State through their
public utility commission or department requires me to do some-
thing more; is that a fact?

Ms. NEss. I believe that is right. I can check on that, sir.! I am
not absolutely positive.

Senator DURBIN. It seems like it is pretty easy to get into this
business.

Ms. NEss. It is.

Senator DURBIN. And it also seems like with the number of com-
plaints that you are receiving and the number of cops you have on
the beat that it is pretty tough to get caught.

Ms. NEss. Where there is a lot of consumer complaints we do in-
vestigate. I think one of the witnesses earlier today was astounded
how we did in fact respond and try to put together the information
and to resolve that complaint. Where we see a rush of complaints
or if we have information from a carrier, we will try to investigate.

1See Exhibit No. 1, for clarification of answer, in the Appendix on page 144.
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But you are correct, we have not applied as many resources as I
would like to see to solving the problem.

Senator DURBIN. When my too good to be true long distance car-
;"ieg files a tariff, do I pay anything to the FCC? Is there a filing
ee?

Ms. NEss. Yes, I am fairly certain that there is. Again, I am
nervous about giving you misinformation.?

Senator DURBIN. You are under oath.

Ms. NEss. I know.

Senator DURBIN. Be careful.

Ms. NESs. But I believe that with every tariff that there is a fil-
ing ff‘ee. For just about everything that the FCC does there is a fil-
ing fee.

Senator DURBIN. I am just curious as to whether or not this
could be characterized as a user fee that might give use of addi-
tional resources for enforcement so that you could hire more people
to do investigations and enforcement.

Ms. NEss. I think the issue is less with dollars than with bodies;
being able to deploy the bodies. But it certainly is something worth
playing around with.! I am delighted to take these ideas back,
trust me. I think it is great.

Senator DURBIN. So you follow what actions are taken by the
State utility commissions, public utilities commissions, against
these companies?

Ms. NEss. We have discussions with our counterparts in the
States about what they are doing and try to exchange information.
It is informal, there is not a real formal process in which we are
engaged. But right now, for example, the National Association of
Regulatory Utility Commissioners has done surveys. It instituted a
survey to find out from its membership how many complaints have
been filed and what the resolutions of the complaints are. We will
try to exchange that information.!

Senator DURBIN. I am not a cyberspace cadet nor do I profess to
be adept at all of the new changes in the Internet and the like, but
when I hear that kind of response I am surprised. The Federal
Communications Commission, it suggests to me from your testi-
mony, has not established a line of communications with public
utilities commissions

Ms. NEss. Oh, no, sorry if that was the impression that you have.
Oh, we absolutely do. We talk regularly with our colleagues in
States. We are working with what they have done—NARUC has
done a survey, our staffs work very closely with their staff. The
conversations go on regularly. What I was perhaps suggesting in-
correctly is that there is no formal—there is no rule making that
says we need to do X, Y, and Z. It just goes on.

Senator DURBIN. Does not it strike you, though, as something
very basic that there would be an exchange of information?

Ms. NEss. There is.

Senator DURBIN. And formal.

Ms. NEss. Sure.

Senator DURBIN. So that any action taken against a long dis-
tance carrier in Florida against Minimum Rate Pricing, Illinois,

1See Exhibit No. 1, for clarification of answer, in the Appendix on page 144.
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Texas, is shared with the FCC and with the RBOCs so that the re-
gional carriers understand that out of the people who are

Ms. NEss. Let me double-check to see what routinely we do.l I
know every single State public utility commission receives all of
our press releases and all of the information that we make avail-
able certainly to the public. So a lot of that information is routinely
out there and the States have a routine way of receiving that infor-
mation. But I would not be surprised if it goes deeper than that.
Certainly in a number of States where we are doing an investiga-
tion we try to bring in the local PUC. Again, I cannot tell you how
formal that is. I do know of a couple of instances where that is in
fact taking place.

Senator DURBIN. How many long distance carriers nationwide
have filed tariffs with the FCC?

Ms. NEss. I think we have about 500 carriers or at least in order
of magnitude, about 500 carriers.!

Senator DURBIN. Roughly 500 carriers. How long does an inves-
tigation take? I am sure they vary in length.

Ms. NESS. Varies in length.

Senator DURBIN. Give me an idea.

Ms. NEss. Depends on the amount of information that is avail-
able. Usually it is done with a call coming in. The caller gives the
information to the FCC. If it is an informal complaint, the FCC
staffer will ask them to put it in writing in the form of a letter.
That letter is received; the carriers are notified; the local exchange
carrier is notified to get information from those parties and then
an effort is made to resolve the complaint informally. Again, since
you are asking for very specific information and it is not my
area

Senator DURBIN. I do not mean to put you on the spot. If you
could just give me a general range.

Ms. NESs. My guess is it probably takes a week or two to get
that piece of it resolved. If it is a more involved case it then goes
over to formal enforcement, that is a separate group of people with-
in the same division who then begin more formal proceedings.

Senator DURBIN. So there are 70 people who are in that regular
enforcement division.

Ms. NEss. Correct, give or take.

Senator DURBIN. Can you give me an idea—you said some of
them were fined $40,000 up to over a million, potentially up to over
a million. How long do these procedures take to be investigated and
come to resolution? A year, 2 years?

Ms. NEss. They can take anywhere from a few months to 2
years.

Sellllator DURBIN. Well, it just strikes me that we have so
much——

Ms. NEss. Part of that issue, when we put out a notice of carrier
liability, they have a certain amount of time to respond, and there
are procedural requirements.

Senator DURBIN. I know, it is the lawyers. But it just strikes me
if we are dealing with 70 people at the FCC reviewing 500 long dis-
tance carriers and you are receiving 20,000 complaints a year now

1See Exhibit No. 1, for clarification of answer, in the Appendix on page 144.
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of slamming, you do not have a prayer. There is no way you can
keep up with this.

Ms. NEss. That is why we have to leverage it by publicizing in
a major way where we have taken very strong action against a par-
ticular carrier. And as I say, this is a process right now that is on-
going. I wish I could have come with the specifics, but it is not
ready for prime time.

Senator DURBIN. I'll just conclude by saying I think that is part
of it, too. I think consumer information is part of it, coordination
with the State attorneys general and public utility commissions,
that is part of it as well. But as you said, we are just starting to
walk into an area of greatly expanding business opportunities
when it comes down to local carriers and the competition that is
bound to ensue there and the problems that are likely to follow. As
people try to use the same model of fraud and exploitation, there
will be bad actors out there and consumers will suffer. So I hope
that we can start thinking about this in different terms. We de-
regulated so let us go for competition. We know competition is good
for consumers but we also know——

Ms. NEss. But it has got a dark side.

Senator DURBIN. It has a dark side and we have talked about it
for awhile here, and I hope we can focus on coming up with some
legislative responses that target consumers as well as government
agencies to help bring some protection. Thank you, Madam Chair-
man.

Senator COLLINS. Thank you, Senator Durbin.

Commissioner Ness, we have experienced an explosion of slam-
ming. It is hurting small businesses; it is hurting families; it is
hurting senior citizens; it is hurting consumers across the United
States. And I am left with one of two conclusions, and I would like
you to tell me which one is right. Either the FCC has sufficient au-
thority to fight slamming and simply hasnt been aggressive
enough in using the tools that are available, or the FCC needs new
authority and additional legal tools to fight slamming, because oth-
erwise we would not be seeing this very disturbing trend. So which
is it? Is it that there is not an aggressive enough enforcement ap-
proach at the FCC, or do you need new tools?

Ms. NEss. I think that no matter—even if I said yes to both, I
think we would still see a rise in the number of slamming com-
plaints, largely because I think consumers are finding out about it
and now better understand what’s going on, because there’s never
going to be a way of completely eliminating disreputable tele-
marketers. If it is easy to get into long distance it is far easier to
get into telemarketing, and, I agree with you, we need to provide
and ensure that the resources are applied in the best, most effi-
cient way possible to get at the problem. We are trying to do that;
obviously we can always do more. And I hope that we do do more.
I think that the rules that we are about to promulgate will go a
long way to resolve some of those problems. But they won’t address
them all. T think some of the suggestions that have been raised
here today for legislation are very good ones, and I think that those
will be complementary to the efforts that the Commission has al-
ready undertaken.
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Do we need additional tools? I think that, again, there may be
some specific aspects that would be helpful, but let—I am inclined
to say we have enough right now to be able to make a big dent in
it. It won’t solve the whole problem, but I do think the suggestions
to provide for the State attorneys general for class action suits, we
do not do class action suits, those kinds of things are particularly
helpful and will also complement our efforts to get at the heart of
the problem. I—that is hedging a little bit on answering your ques-
tion, but I think it is a little bit of an answer “yes” to both.!

Senator COLLINS. Thank you, Commissioner. I very much appre-
ciate your traveling from Washington to be with us today. I know
that this is an issue that Senator Durbin and I are going to pursue,
and I hope that you and other commissioners and the staff will
work with us to find a real and effective solution to this growing
problem.

Ms. NEss. I certainly see this as a partnership in working to re-
solve the problem. It 1s a growing one, it is one of great concern,
and we are going to do everything in our power to make it work.

Senator COLLINS. Thank you very much for your testimony.

Ms. NEss. Thank you very much.

Senator COLLINS. We are now going to turn to a brief period for
public comment. We have about 10 or 15 minutes. What I will ask
if you do have an experience you would like to share with the Sub-
committee, I do not know whether there are people who want to
do it through testifying today or just submitting a statement, but
I do want to provide this opportunity.

You can come up to the mike that has been set up in the front.
I would ask that you state your name and where you are from, so
that the court reporter can get your name down. I would also ask
if you are representing a specific organization that you identify
that organization. If you are just representing yourself, that is
great, too. Just let us know.

Ms. GRIFFITH. My name is Deborah Griffith. I am from Inte-
grated Communication Systems. We are a small interconnect up in
Auburn servicing small business to medium-size businesses in
Maine and New Hampshire.

A lot of the items that were discussed here were items that I
brought with me to discuss. One of the things that you were ask-
ing, Senator Collins, was how can you come up with a time or a
price tag for what this is costing. As an interconnect I deal with
probably 8 hours a week on slamming for my customers.

Everything is so complex these days. They do not know where to
turn, so they turn to their telephone providers. And sometimes
they will call Bell Atlantic, a lot of times our customers call us for
anything, and then I interface with Bell Atlantic to get it changed,
with their long distance carrier to get things changed, and I spend
about 8 hours a week on that. Several other people in the office
will also spend an hour or two, but I do the majority of it. Bell At-
lantic has to spend time, the long distance carrier has to spend
time to get this, so there is an enormous cost. Now, Bell Atlantic
is absorbing it, I know a lot of the long distance carriers, the larger
ones are absorbing it. As a small interconnect we can’t afford that

1See Exhibit No. 1, for clarification of answer, in the Appendix on page 144.



48

kind of cost, so that is a cost that we have to pass on to our cus-
tomers in order for us to be able to stay in business.

Another item that we have a lot of trouble at our office physically
with one large carrier trying to slam our office lines on a weekly
basis. And one of the things that we did was put in caller ID to
try to find out who was doing it so that we could give the FCC
some information as to who was making these calls. The tele-
marketers that are doing this calling and even a lot of the phone
companies, such as Bell Atlantic, do not have their lines ID’d. The
lines come up with unknown. So there is no way to trace back.
When I send my letter to the FCC complaining about what’s going
on, then I have no way to say it was this phone number or this
company, because as soon as you ask for a manager, they will hang
up on you.

I send letters about every week to the FCC complaining about
somebody trying to slam our office or a customer being slammed,
and the resolution—the most I have gotten out of the FCC was a
letter saying this is what you can do to prevent slamming, and so
I do not see any resolution from them on the items. Now, I do not
really expect any because I am one small person and this is a
major problem across the country. But it is—for the interconnects,
and I am sure we are not the only ones that are doing it, it is a
major cost that we have to pass on to the customers. The customers
may have a $100, $200, or $300 bill for us to get this resolved for
them, and that does not have anything to do with the charges that
come up on their phone bill because these are separate charges
that come to us.

Senator COLLINS. I thank you very much for providing the Sub-
committee with your perspective.

Mr. DAVIDSON. Good afternoon, my name is Derek Davidson. I
am the Assistant Director of the Consumer Division with the
Maine Public Utilities Commission.

I would just like to clarify a couple points I think people need
to be aware of, that, as Dan Breton had mentioned earlier, as of
September of 1997 customers in Maine can now choose their in-
State toll provider as well as their interstate toll provider. Now,
the Maine Commission recognized that with people being allowed
to choose now for their in-State toll service, we anticipated prob-
lems with slamming with the in-State tolls that were currently
seen with the interstate tolls. So to address that the Commission
has drafted some legislation which Dan also mentioned, LD2903,
and I would just like to mention some highlights of that legislation
that we are hoping will go through smoothly.

One, the customer who is slammed will owe no moneys to the
slamming company. The slamming company will be responsible for
all fees to the—that were incurred in initiating the switch as well
as to return the customer to their original carrier. We will have au-
thority to levy fines against slamming companies on a per incident
basis. And there is also going to be an affirmative choice that com-
panies are going to have to go through in order to verify their cus-
tomer has indeed decided to switch their phone service.

We also have a complaint process to address the in-State slam-
ming problems. In-State slamming for the in-State toll service is
within the jurisdiction of the Maine Public Utilities Commission,
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and people who are slammed for their in-State toll service can call
the Maine Public Utilities Commission, we have an 800 number,
that’s 800-452—-4699. And what we will do is we will assist them
in taking care of the charges and ensure that their complaint is
handled appropriately. We will also help people who are slammed
for the interstate service. What we will do with them is we will
give them some guidance on how they can—what they need to do
to address the problem. We will connect them with the FCC and
assist them in any other way that we can.

I did bring some materials on in-State and interstate slamming,
and it is on the table out front.

Senator COLLINS. Thank you very much, Mr. Davidson. I would
also ask that you provide to the Subcommittee a copy of the legisla-
tion that you have drafted for consideration by the State legislature
because that may be useful for us on the Federal level as well.

Mr. DAVIDSON. Sure, I have one with me.!

Senator COLLINS. Excuse me, Senator Durbin has a question for
you also.

Senator DURBIN. I asked earlier when the FCC Commissioner
was before us, do you know in Maine whether the Public Utility
Commission, when a company comes in and asks for authority to
do business in the State, a long distance carrier or local carrier,
routinely ask for any kind of background check as to problems that
company might have had in another State?

Mr. DAvIDSON. What we do is we have a certification process for
companies that are going to provide in-State toll service. And
what—as part of that certification process I am not sure the extent
of a background check we go through, but we make sure that they
are a corporation that is under good standing with the State. And
there is a checklist process that we go through that we require
them to file tariffs with us, we review those tariffs to make sure
they are in compliance with our rules and regulations. As far as
the extent of a background check, I am not sure.

Senator DURBIN. It just seems to me that some of these bad ac-
tors are moving around the country, and if we are going to discover
wrongdoing by the same company in Florida it may be a red flag
in Maine or Illinois as to whether or not we want them to do busi-
ness.

Mr. DAVIDSON. Well, one thing that we do do is we recently went
to a new computer system so that we could more adequately and
appropriately attract consumer complaints. And what we are doing
is we are trying to get an idea of the companies that are out there
performing business, what are the good actors, what are the bad
actors, so that we can when we are reviewing tariffs provide extra
scrutiny on the companies that we are having problems with.

Senator DURBIN. Thanks.

Senator COLLINS. Thank you very much.

Mr. DAvIDSON. Thank you.

Senator COLLINS. Good afternoon.

Mr. EISENHART. Good afternoon, Senator, thank you. My name is
Patrick Eisenhart. I am the owner of the OP Center, which is a
small business that operates out of the Small House, Joseph Small

1See Exhibit No. 1, for clarification of answer, in the Appendix on page 144.
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House, over in the historic district. And our goal in life is to keep
phone bills small for a lot of small businesses.

I have a packet of information that I would like to leave with
you. It covers a lot of areas, topics I would like to talk about.!

Very quickly, when you talk about these guys that are slamming,
who’s slamming, who’s not slamming, oftentimes people equate
that to mean resellers. And I am an agent for a number of reseller
companies, and our goal is basically to get the lowest rates, par-
ticularly in the State, for Maine businesses.

There is no State in the union that has higher in-State rates
than Maine. Companies—since the Telecommunications Act of
1996, long distance carriers have been moving out of the in-State
business as opposed to moving into it. That has been my experi-
ence. For example, one company, Connect America, which a year
ago—as early as 3 months ago, was charging 13.9 cents in-State
rates, now has had to raise its rates to 38 cents a minute.

Slamming, as far as active slamming, AT&T is in the hall of
shame of the Telecom Digest, which is a neutral newspaper that
you get on the Internet, it’s www.digest.com, cites AT&T as having
numerous incidents of slamming, were fined the $80,000 by FCC.
$80,000 to AT&T I would suggest is very little money, and what
happens with most of the businesses that get slammed, they do not
want to deal with it, they are too busy, they just go ahead and pay
it. So when we are talking about slamming I think we have to put
it within a context there are a number of companies; it is not just
the reseller companies.

My problem, as an agent for trying to get my customers the least
cost telephone service, is with, basically, Bell Atlantic. I have in the
packet the phone bills, the telephone numbers of some 12 different
companies that one column shows that they were provisioned by
AT&T in April—I am sorry, by Bell Atlantic, in other words, got
up on their long distance service by Bell Atlantic in April, charged
the $5, and then 2 months later they were slammed by Bell Atlan-
tic and by the companies that they bill for. So these are actually—
actual phone records and telephone numbers to suggest that is
happening.

I think the way my recommendation to deal with the problem is
not have the FCC add on more staff, have the Federal Government
do all kinds of prosecution of 500 different phone companies. I
think rather the focus should be on the regional carriers. They are
in a conflict of interest situation with long distance carriers for
both in-State and soon to be out-of-State.

There is a procedure in place, and the procedure that we take is
as follows. When we have a customer change their service they
write—they sign a letter of agency. That outlines—gives the carrier
permission to provide that service, it has the signature of the cus-
tomer, it has the signature of the agent that is signing that. That—
if that were required to be faxed in to Bell Atlantic, Bell Atlantic
had that on record, then any time anybody said, hey—and then a
confirmation coming back saying we have made that switch, I
think that would do it, if FCC would enforce that policy. The same
thing with 800 lines, the standard right now is a resporg form,

1Exhibit No. 8 is retained in the files of the Subcommittee.
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which is a responsible organization form. That is a written docu-
ment signed by the customer, by the carrier, gets faxed to the ap-
propriate carrier, comes back again. The last part of this

Senator COLLINS. I am going to have to ask you to wrap up your
comments.

Mr. EISENHART. I just wanted to leave you with that recom-
mendation. That procedure is in place, and if we enforce that at the
regional level I think the slamming would stop. The last part of it
is is that if someone does get slammed, and my recommendation
to my customers has worked very effectively, if they do get
slammed do not pay it and require that long distance carrier come
back and say, let me see your letter of agency or let me see your
responsible organization form. Thank you.

Senator COLLINS. Thank you very much for your testimony. Good
afternoon.

Ms. SAYRE. My name is Robin Sayre, and I am actually a public
relations manager for AT&T.

I wanted first of all to say of course that AT&T takes slamming
very seriously. In fact, I think we were the first company to bring
this to the attention of the FCC back in 1990. We do exit inter-
views with our customers to find out why they are changing their
long distance service, and that is how we found out a lot of people
who were leaving us did not know they were leaving us. And we
have always complied with FCC rules on slamming. We have taken
very aggressive steps to educate consumers about the problem. We
have sponsored public service announcements in various languages,
distributed pamphlets, and we take this very strongly.

The main reason I wanted to get up to speak today was to let
you know that we have actually sent a letter to our resellers, in-
cluding Business Discount Plan, to let them know that we are ask-
ing them to take steps to ensure that they are in compliance with
Federal and State rules and policies regarding carrier changes, as
a condition of AT&T continuing to process their carrier change re-
quests.! As you may know, as a common carrier we have the obli-
gation to provide phone service to all resellers who come to us ask-
ing for service, but we have taken this extra step of sending out
this letter to make sure that they do conform to the procedures
that are required, to make sure that we are not inadvertently help-
ing them slam people. So I just wanted to bring that to your atten-
tion. I would be happy to share a copy if you would like, or I know
AT&T was going to submit comments.

Senator COLLINS. Right, thank you very much. I just wanted to
for the record say that prior to the hearing we did ask AT&T to
submit a written statement. That has not been submitted to us yet,
but we do expect to receive it.

I also want to let the long distance carriers who are here know
that in addition to their written statements we will be holding fur-
ther hearings on the slamming problem, and there will be more of
an opportunity at those hearings as well.

I do want to thank everybody for appearing today. The testimony
that we have heard has made it clear that much more needs to be
done to control slamming. Existing enforcement efforts are obvi-

1Exhibit No. 9 is retained in the files of the Subcommittee.
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ously inadequate to stem the growing tide of slamming. In Maine,
for example, we have heard that slamming complaints to Bell At-
lantic have increased by over a hundred percent over the past year,
and that is completely unacceptable. I believe that the FCC must
step up its enforcement efforts to fight slamming and to make sure
that existing laws and regulations are followed.

Consumers deserve this protection. It is outrageous and com-
pletely unacceptable that a consumer’s choice of long distance car-
rier can be reversed without the consumer’s permission. The FCC
cannot treat slamming as an administrative or a technical problem
that can be solved by polite warnings to long distance carriers. To
me intentional slamming is like stealing, and that certainly seems
to be the opinion of many of the consumers whom we have heard
from today.

In addition, I want to pledge to work with my colleagues in the
Senate, especially Senator Durbin, who’s been such a leader in this
area. We want to make sure that the current legal remedies are
adequate and that the penalties for slamming provide an adequate
deterrent. It is evident that today they do not.

On behalf of myself and the people of Maine, I want to again
thank Senator Durbin for coming to Maine for this hearing. He has
been a leader on this issue, and I look forward to continuing to
work with him. I also want to thank his judiciary staff member for
being here and for his work on this issue. I want to thank my own
staft who's worked very hard in putting this hearing together, Kirk
Walder, John Neumann, Tim Shea, Lindsey Ledwin of the Sub-
committee staff, Steve Abbott and Felicia Knight of my personal of-
fice, as well as the staff of my Portland office. They all worked very
hard and are continuing to help Maine consumers understand their
rights.

And finally we appreciate the hospitality of our host today, the
City of Portland. Senator Durbin and I were commenting what a
very nice city chamber this is. We very much appreciate their hos-
pitality, and I want to thank you all for coming. Thank you. This
hearing is adjourned.

[Whereupon, at 12:33 p.m., the Subcommittee was adjourned.]



THE EXPLODING PROBLEM OF TELEPHONE
SLAMMING IN AMERICA

THURSDAY, APRIL 23, 1998

U.S. SENATE,
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS,
COMMITTEE ON GOVERNMENTAL AFFAIRS,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:37 a.m., in
room SD-342, Dirksen Senate Office Building, Hon. Susan M. Col-
lins, Chairman of the Subcommittee, presiding.

Present: Senators Collins, Levin, and Durbin.

Staff Present: Kirk E. Walder, Investigator; John Neumann, In-
vestigator (Detailee, GAO); Mary D. Robertson, Chief Clerk; Eric
Eskew, Investigator (Detailee, HHS-IG); Lindsey E. Ledwin, Staff
Assistant; Pamela Marple, Minority Chief Counsel; Alan Edelman,
Minority Counsel; Elizabeth Stein, Minority Counsel; Bill
McDaniel, Minority Investigator; Maggie Hickey (Sen. Thompson);
Michael Loesch (Sen. Cochran); Jeff Gabriel (Sen. Specter); Leslie
Phillips (Sen. Lieberman); Kevin Landy (Sen. Lieberman); Steve
Diamond (Sen. Collins); Felicia Knight (Sen. Collins); Linda
Gustitus (Sen. Levin); Katie Siegel (Sen. Durbin); Myla Edwards
(Sen. Levin); and Steve Abbott (Sen. Collins).

OPENING STATEMENT OF SENATOR COLLINS

Senator COLLINS. The Subcommittee will please come to order.
Good morning.

Let me start with an apology for keeping people waiting. We just
had three back-to-back votes in the Senate. We try to schedule
hearings around the Senate schedule, but oftentimes our best ef-
forts notwithstanding, it is a very difficult task to accomplish.

Today, the Permanent Subcommittee on Investigations will hold
its second hearing on the exploding problem of telephone “slam-
ming”—that is, the unauthorized switching of a consumer’s long-
distance service. Slamming is a pervasive and growing problem in
Maine and throughout the country. Nationwide, the number of inci-
dents of slamming has soared over the past few years.

The Federal Communications Commission, the government agen-
cy responsible for regulating the telecommunications industry, re-
ceived a record number of slamming complaints from consumers in
1997—over 20,000 complaints. This is a 900-percent increase since
1993. More troubling is the fact that in the first 3 months of this
year, the FCC has already received nearly 20,000 complaints on its
1-800 line. In fact, slamming is the No. 1 consumer complaint to
the Commission. Since most consumers do not report slamming in-

(53)



54

cidents to the FCC, however, this number actually greatly under-
estimates the extent of the real problem.

Perhaps a more accurate picture of the extent of slamming is
found in the National Association of State Utility Consumer Advo-
cates’ estimate that as many as 1 million consumers each year are
deceptively transferred to a long-distance provider not of their
choosing. Moreover, as the statistics indicate, this problem is not
getting better; it is getting worse. In Maine, Bell Atlantic reported
a 100-percent increase in slamming complaints from 1996 to 1997.

In response to numerous complaints from consumers, the Sub-
committee last fall undertook an extensive investigation of tele-
phone slamming. In February, I chaired a field hearing in Port-
land, Maine, and my distinguished colleague, Senator Richard Dur-
bin of Illinois, joined me on that very cold and wet day, and we
heard firsthand from several consumers about their personal expe-
riences with telephone slamming. We learned that telephone slam-
ming disrupted the operations of small businesses, that it cost con-
sumers time and money, and that it frustrated families throughout
the State.

Maine slamming victims testified that some long-distance compa-
nies had used fraudulent or deceptive ploys to change their tele-
phone service. Witnesses used words to describe it such as “steal-
ing,” “criminal,” and “break-in” to describe the practices employed
by unscrupulous telephone providers in switching unsuspecting
consumers in order to boost their profits.

These practices included telemarketers who use deceptive tech-
niques to trick unsuspecting consumers into switching long-dis-
tance carriers, as well as the so-called welcome package, mailed by
a carrier, that actually requires consumers to return a postcard re-
jecting the change in long-distance service which otherwise goes
into effect. Some particularly unscrupulous long-distance providers
simply change a customer’s carrier without any contact with the
consumer at all.

To assist the Subcommittee in its ongoing investigation, I re-
quested the General Accounting Office’s Office of Special Investiga-
tions to determine which entities are slamming consumers most
frequently and to explore the techniques used to deceive con-
sumers. During our hearing today, the Subcommittee will hear the
results of the GAO’s investigation.

Specifically, our hearing today will focus on the following issues:
First, which entities are responsible for most of the intentional
slamming? In this era of telecommunications deregulation, are cer-
tain segments of the industry or certain businesses particularly
egregious offenders?

How does slamming occur under the existing regulatory schemes
and telecommunications market structure? How can we achieve the
goal of an open and vigorously competitive long-distance market
and yet one that is also free from unfair and fraudulent activities
like slamming?

Third, what regulatory and legislative solutions can be used to
halt this escalating problem? For example, should criminal pen-
alties be imposed in cases where unscrupulous providers delib-
erately and repeatedly slam consumers?
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The Subcommittee’s first hearing clearly demonstrated that cur-
rent statutory and regulatory responses have been ineffective in
controlling slamming. One of the purposes of today’s hearing is to
explore possible remedies to curtail this problem, including legisla-
tive proposals that I have introduced with Senator Durbin. In that
regard, this hearing is particularly timely since the Senate expects
to debate anti-slamming legislation within the next month.

There is simply no excuse for intentional slamming or the enor-
mous number of slamming problems that are occurring each year.
Consumers all over the country are increasingly the target of un-
scrupulous telephone service providers who use blatantly deceptive
marketing techniques or outright fraud in order to change the long-
distance carrier selections of consumers.

Victims of slamming are frustrated. They do not believe that
they should have to spend time and energy resolving problems not
of their own making. People rely heavily on their home and busi-
ness telephone service. They should be able to choose their own
long-distance service carrier without fear that that decision will be
changed without their consent. To me, deliberate slamming is like
stealing and it should not be tolerated.

Finally, let me emphasize that no one is immune to this problem.
Maine victims include senior citizens, a town manager, a school
principal, several small businesses, and even a town office. I, too,
have been slammed twice, despite having a PIC freeze on my own
account.

We will hear from two witnesses this morning. Our first witness
is Eljay Bowron, the Assistant Comptroller General for Special In-
vestigations for the General Accounting Office. He will testify about
the types of entities responsible for slamming, how these entities
go about slamming consumers, and the adequacy of existing Fed-
eral enforcement efforts. In addition, he will present a disturbing
case study of a long-distance service provider who employed slam-
ming as a standard business practice.

Our second and final witness today will be the Hon. William
Kennard, the Chairman of the Federal Communications Commis-
sion. He will testify about the FCC’s activities to control slamming
and discuss what additional regulatory or legislative changes could
be made to reduce this practice.

We look forward very much to hearing our witnesses today and
exploring ways to control this growing problem.

It is now my pleasure to recognize a leader in this area, Senator
Durbin of Illinois.

OPENING STATEMENT OF SENATOR DURBIN

Senator DURBIN. Thank you, Senator Collins. I want to thank
you for calling this hearing on the important topic of telephone
slamming.

As Senator Collins mentioned, we had a field hearing in Port-
land, Maine. I thought Chicago was a windy city until I visited
Portland, Maine, where we had a horizontal rain storm which I
still recall.

On May 10, millions of Americans are going to pick up their
phone to call Mom. But they may get a surprise when they get the
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bill for the call. Thousands of people calling to wish their mother
a Happy Mother’s Day will have been slammed.

My interest in slamming started last year when a constituent, a
small business owner in Chicago who had been slammed came and
told me her story. She had little or no power to rectify the situation
or to seek redress for her injuries. But that was only the beginning
of the story. I traveled around the State of Illinois and found that
hers was not an unusual case. Many people had suffered this same
type of slamming where your long-distance carrier is changed with-
out your permission.

And what can you do about it? For most of these people, my an-
swer was: Almost nothing. But with the Chairwoman’s help, we
have come a long way toward finding a sensible solution. Slamming
is a serious problem that has to be stopped. It is not just an incon-
venience or a nuisance. It is stealing. It is an act of fraud. It costs
long-distance telephone consumers millions of dollars every year.
Imagine, you have signed up with a long-distance carrier. You
think it is in the best interest of your family or business. And then
you discover with next month’s bill somebody has changed your
carrier. Your charges are higher.

Well, if they had done the same thing to you with your mortgage,
you would be headed to the courtroom, to think that somebody
could change your bank on your home mortgage. But in this case,
they are changing your long-distance provider without your permis-
sion, and you are the loser.

The GAO report we received today details many individual inci-
dents and serious gaps in our regulatory scheme. And as the Chair-
woman said, it is the No. 1 source of complaints at the FCC.

In my home State of Illinois, slamming was the No. 1 source of
consumer complaints at the attorney general’s office in 1995 and
No. 2 in 1996. That is only the tip of the iceberg.

In the Los Angeles Times, there are reports that more than a mil-
lion telephone consumers have been slammed in the last 2 years.
But the Los Angeles Times’ estimate may be far too conservative.
As Bob Spangler, Acting Chief of the Enforcement Division of the
Common Carrier Bureau, testified last November, as many as 1.5
to 2 million customers were slammed in America last year. One
survey of Chicago, Detroit, and Milwaukee found 30 percent of the
adults saying that they had been slammed or someone they knew
had been slammed.

Slamming was most egregious in Chicago where 36 percent of
adults said they were slammed. Moreover, slammers appear to be
targeting people of color: 39 percent of African Americans, 42 per-
cent of Latinos, as compared to 28 percent of whites.

The GAO report we will hear about today is frightening. It tells
a disturbing new kind of American success story by these
slammers. They bamboozle the government into giving them a li-
cense. They slam thousands of people, and they make millions of
dollars and then flee from justice.

Senator Collins and I have introduced the Telephone Slamming
Prevention Act to stop this slamming and empower consumers. The
bill takes important steps to accomplish this, taking part of the fi-
nancial incentive away from slammers, increasing civil penalties,
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creating criminal penalties, and requiring telecommunications car-
riers to report slamming complaints to the FCC.

Slamming has already caused telephone consumers to become
angry and disillusioned with the entire telecommunications indus-
try. These people have voiced their concerns to local telephone com-
panies, to State regulatory bodies, and to the FCC. But they still
feel like their complaints have not been heard. My hope is that our
Telephone Slamming Prevention Act and this hearing will help us
produce a solution.

I might say at the outset that I join in Senator Collins’ apology
for our being late, and I also want to apologize in advance for hav-
ing to leave from time to time. I have a markup in the Judiciary
Committee at the same time as this hearing, so I will try to cover
both as best I can. But, Madam Chairwoman, thank you for hold-
ing this hearing, and I look forward to hearing from the witnesses.

Senator COLLINS. Thank you.

As you can imagine, there has been considerable interest in this
issue. Without objection, the hearing record will remain open for 30
days so that additional materials, including all exhibits, can be
submitted to the hearing record.

Prior to the hearing, I sent letters to several of the major long-
distance companies and three telephone resellers associations invit-
ing them to provide written statements on the slamming problem.
Most of them have done so. We have received statements from
Sprint, AT&T, MCI, CompTel, the America’s Carriers Tele-
communications Association, the Telecommunications Resellers As-
sociation. We have yet to receive a response from Frontier Commu-
nications.

Without objection, all of these statements will be included in the
printed hearing record as exhibits.1

I would now like to invite our first witness to come forward. Our
first witness this morning is Eljay Bowron, the Assistant Comp-
troller General for Special Investigations of the U.S. General Ac-
counting Office. We look forward to hearing the results of the
GAO’s 4-month investigation of slamming.

Prior to joining the GAO, Mr. Bowron served this country with
distinction as Director of the U.S. Secret Service. He comes to us
today with 24 years of law enforcement experience. Pursuant to
Rule VI, all witnesses who testify before the Subcommittee are re-
quired to be sworn, so I would ask that you stand and raise your
right hand.

Do you swear that the testimony you are about to give to the
Committee will be the truth, the whole truth, and nothing but the
truth, so help you, God?

Mr. BowroN. I do.

Senator COLLINS. Thank you. Please be seated.

Your entire written testimony will be made part of the record,
and I would ask that you limit your oral presentation to about 15
minutes so that we have ample time for questions. Thank you.

1See Exhibits 43-48 of the April 23, 1998 hearing in the Appendix on pages 297-324.
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TESTIMONY OF ELJAY B. BOWRON,! ASSISTANT COMP-
TROLLER GENERAL FOR SPECIAL INVESTIGATIONS, OFFICE
OF SPECIAL INVESTIGATIONS, U.S. GENERAL ACCOUNTING
OFFICE; ACCOMPANIED BY RONALD MALFI, FINANCIAL AND
GENERAL INVESTIGATIONS ASSISTANT DIRECTOR

Mr. BOwrON. Thank you, Madam Chairman, and Senator Dur-
bin, for inviting us here today to testify about the results of our in-
vestigation into slamming. As you mentioned, it is about tele-
communications fraud and abuse.

Before I summarize our investigation, I would like to introduce
our Assistant Director for Financial and General Investigations,
Ron Malfi. He supervised this investigation.

As we have reported, slamming is the unauthorized switching of
a consumer from the long-distance provider of choice to another
provider. Although all three types of long-distance providers—facil-
ity-based carriers, switching resellers, and switchless resellers—
have some incentives to engage in slamming, switchless resellers
are by far the most culpable.

I would like to provide a definition of these three types to help
explain why each has at least a monetary incentive to slam.

Facility-based carriers, carriers such as AT&T, Sprint, and MCI,
have invested considerably in the physical equipment such as hard
lines and computerized switching equipment necessary to accept
long-distance calls and forward them to their destination. Because
the carriers already have that equipment, it costs them little to
provide service to additional customers, whether they are slammed
or not, who increase the carriers’ profits.

Switching resellers lease capacity on a facility-based carrier’s
long-distance lines at a discounted price and resell the long-dis-
tance services to customers at a profit. These resellers have one or
more switching stations, so they do have an investment in their
companies. Again, though, additional customers, whether they are
a result of slamming or not, increase their profits.

Switchless resellers also lease line capacity and resell it at a
profit. However, they have no equipment and little or no financial
investment in their company. So of the three provider types, they
have the most to gain and the least to lose by slamming customers.

Intentional slamming is accomplished through deceptive prac-
tices. This includes misleading consumers into signing a written
authorization—known as letters of agency or letters of authoriza-
tion, referred to as LOAs—forging LOAs, or even pulling numbers
from a telephone book and submitting them to a local telephone
company for change.

Although the Federal Communications Commission received only
about 20,000 slamming complaints in 1997, intentional slamming
is not an occasional occurrence. For example, Daniel Fletcher, the
owner/operator of the companies discussed in our case study, ap-
parently attempted to slam about 544,000 customers in one effort.
However, the FCC, State regulatory agencies, and the industry
each rely on the others to be the main force in the fight against
slamming.

1The prepared statement of Mr. Bowron appears in the Appendix on page 119.
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Of these efforts, those by some States are the most extensive.
The FCC really has no front-end controls to ensure that long-dis-
tance provider applicants have a reasonable level of integrity or
record of ethical business practices.

To illustrate, long-distance providers are required to file a tariff,
or a schedule of services, rates, and charges, with the FCC before
doing business. States and the industry rely on that tariff as a key
credential for a provider. But in its filing procedure, the FCC really
just accepts the filing and does not review the information sub-
mitted and filed with the tariff.

To test the FCC’s oversight of the filing procedure, we easily filed
a tariff using fictitious information, didn’t really provide the appli-
cation that is required, and didn’t pay the $600 filing fee. Our ficti-
tious switchless reseller, which we named PSI Communications,
could now slam consumers with little chance of adverse con-
sequences. In short, the FCC’s tariff-filing procedure isn’t a deter-
rent to a determined slammer and provides no assurance to States,
to the industry, or to the public concerning a long-distance pro-
vider’s legitimacy. In fact, despite your experience, Madam Chair-
man, the most effective anti-slamming measure appears to be one
that consumers can take themselves: Contacting their local ex-
change carrier and freezing their long-distance provider, or primary
interexchange carrier, commonly known as a PIC. And this has be-
come known as a PIC freeze.

A PIC freeze likely helped some consumers avoid being slammed
by Mr. Fletcher’s eight known switchless resellers. The owner/oper-
ator of our case study companies apparently entered business in
1993 and continued into 1996. Through each company, he appar-
ently slammed or attempted to slam many thousands of consumers,
including, as I mentioned, 544,000 in one attempt. Business
records, although incomplete, indicate that between 1993 and 1996,
Fletcher companies billed their customers over $20 million and left
at least $3.8 million in unpaid bills to some of the firms that they
dealt with. Another firm has a $10 million judgment against one
Fletcher company.

Some State regulatory agencies and the FCC have taken action
against one or more Fletcher companies. Generally, the States have
taken the stronger action. For example, in 1997, Florida canceled
the right of one Fletcher company to do business and fined it
$860,000 for slamming.

The FCC, in June 1997, issued a show-cause order regarding Mr.
Fletcher and his eight companies. However, as of the writing of our
report, it had not finalized its order. I understand now, though,
subsequent to our briefing of the FCC on our findings, that in the
last few days finalized that order and taken action with respect to
the Fletcher-owned companies.

Although it appears that all eight Fletcher companies were out
of business by the end of 1996, we identified several instances of
his continued involvement in the industry. But because Mr. Fletch-
er knowingly used false information to conceal his identity and
whereabouts, he has not been located.

Madam Chairman, that concludes my summary, and I would
submit my full statement for the record. We would be pleased to
answer any questions that you or Senator Durbin may have.
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Senator COLLINS. Thank you very much.

Let me start by directing your attention to the bar graph that
is before you that shows the number of slamming complaints to the
FCC since 1993. As I mentioned in my opening statement, there
has been an enormous explosion in complaints, yet we know that
this actually greatly underestimates the amount of slamming that
is actually occurring.

Based on your investigation, what would you cite as the major
causes for this explosion in slamming?

Mr. BowrON. Well, there is an emphasis certainly on increasing
competition in the industry, and that has not been accompanied by
an increase in any kind of effort to protect consumers. We are in
an environment of competition, but really relying on a system that
isn’t geared toward enforcement in that competitive environment.
It might have been more effective in a monopoly environment, but
under the current environment it isn’t effective.

Senator COLLINS. You mentioned in your written testimony and
in your report that the FCC issues a scorecard of slamming com-
plaints. Could you explain a bit about that scorecard and whether
you think it accurately describes the slamming complaints, particu-
larly with regard to resellers, which you have identified as the seg-
ment of the industry most likely to engage in intentional slam-
ming?

Mr. BowrON. The FCC scorecard provides a ratio of slamming
complaints to dollars in revenue. It understates the slamming prob-
lem in that resellers are only required to report revenues of $109
million or more. For those resellers that don’t report those reve-
nues—and most of them don’t or a large number of them don’t—
the $109 million in revenue is assumed in absence of the informa-
tion. So that throws off the ratio of complaints versus dollars and
revenue, because the revenue is actually much lower and their
complaints are higher in that ratio.

Senator COLLINS. So for the smaller resellers, it actually may un-
derstate the amount of complaints; is that correct?

Mr. BowRrON. That is correct.

Senator COLLINS. You talked in your testimony that slamming is
profitable for a lot of long-distance companies. Could you explain
to us what the incentive is, what the profit incentive is for the var-
ious segments of the industry? One of my concerns is that slam-
ming clearly pays, that the financial incentives are very strong, the
fines are often treated just as a cost of doing business.

Could you explain to us the segments of the industry and what
the incentive is to slam customers?

Mr. BOowRON. The incentive for the primary components of the
industry—the facility-based carriers and the switching resellers—
are the same in that they have fixed costs associated with their
businesses and with their equipment, and the cost of carrying addi-
tional customers on their equipment doesn’t significantly increase
their overhead, so more customers provide them with more dollars
without really increasing their costs dramatically.

Switchless resellers have no investment, so it is a simple matter
of the greater the customer base they are able to develop and
switch, the more profit; that is, more dollars in their pockets.
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Senator COLLINS. A customer who is slammed still pays the un-
authorized carrier for the calls. It may be at the rates of the origi-
nal carrier, but doesn’t the money from the consumer go to the
company that deceptively switched the consumer in the first place?

Mr. BowroN. That is clearly a problem. There is an economic in-
centive in that even if it is identified, complained about, and action
is taken, the slamming company still receives the money, at least
at the rate that would have been paid to the customer’s preferred
carrier.

Senator COLLINS. I think that is a major problem because that
is one reason that slamming pays. Senator Durbin and I have in-
troduced legislation that would change the system so that con-
sumers could pay their original carrier rather than the carrier that
slammed them.

Do you think that that would help reduce the financial incentives
to slam consumers?

Mr. BOowRON. Yes, I do.

Senator COLLINS. I would now like to turn to the licensing proc-
ess that you talked about. First, it would be helpful to the Sub-
committee if you outlined what the FCC’s requirements are for be-
coming a long-distance telephone carrier.

Mr. BOWRON. The FCC’s requirements are that you provide cer-
tain information about the kind of business you will be doing and
the rates and charges that will be involved; and that you file a tar-
iff with the FCC, provide it with an application, and pay a $600
application fee. Those are the requirements for someone to be rec-
ognized with a tariff through the FCC.

Senator COLLINS. Is there any kind of review by the FCC of the
applications that are filed or the tariff that is filed?

Mr. BOwRON. It appears from our experience and investigation
that any review would be after complaints were filed, that there
isn’t a review in advance that would prevent someone from getting
a tariff.

Senator COLLINS. So do you think that the requirements and the
current process are sufficient to prevent someone whose sole pur-
pose for becoming a provider is to slam people, to prevent that kind
of fraudulent individual from entering the market?

Mr. BOwWRON. No. I believe that whether you are talking about
telecommunications fraud or any other kind of fraud, when you are
trying to chase fraud after it has occurred, it is a labor-intensive,
resource-intensive battle that is very difficult to make. So the more
you can do to implement some up-front controls to deter or mini-
mize unscrupulous people from coming into the business, that is a
positive step.

Senator COLLINS. I would like to have charts brought up on your
own application for an FCC license when you went to the FCC and
established the company, PSI Communications. I am not sure
whether to thank you for naming it after the Subcommittee or to
look forward to a cease and desist order from the FCC.

Now, according to your report, you used a fictitious name, a
phony telephone number that you took simply off the FCC’s sample
application form and put it on your form, your license application.
Also, as I understand it, instead of submitting the tariff informa-
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tion, the rates, and the services, you just submitted a blank com-
puter disk. Is that accurate?

Mr. BOWRON. Yes.

Senator COLLINS. Did you pay the $600 fee?

Mr. BOWRON. No.

Senator COLLINS. But you were able to be licensed as a long-dis-
tance provider despite that?

Mr. BOWRON. We received a tariff. In fact, that letter represents
the tariff when stamped by the FCC, and we were then listed by
the FCC on the Internet as having applied for and received a tariff.

Senator COLLINS. So even today, PSI Communications, a totally
bogus company that submitted an application with a phony phone
number that was taken from the FCC’s sample form, which did not
pay the application fee of $600, and submitted a blank disk rather
than the information that you required, you are now a recognized,
legitimate provider of long-distance services in the FCC’s eyes?

Mr. BOwRON. I don’t know about today because we did brief the
FCC on our activity about a week or so ago.

Senator COLLINS. Until briefing them.

Mr. BOWRON. So we may not be today, but we would have been
recognized at least up until that point.

Senator COLLINS. So to become a long-distance telephone service
provider in the United States, you have testified earlier that you
don’t need any equipment,; is that correct?

Mr. BOwRON. That is correct.

Senator COLLINS. You don’t need any facilities?

Mr. BowRrON. That is correct.

Senator COLLINS. You don’t need employees?

Mr. BowRrON. That is correct.

Senator COLLINS. You don’t need any experience in the industry?

Mr. BOwRON. That is correct.

Senator COLLINS. You don’t need any special showing of expertise
or ability to perform the services?

Mr. BOwRON. No.

Senator COLLINS. You don’t need an office or any other location?

Mr. BowRON. No.

Senator COLLINS. All you need is to supposedly file the tariff, pay
the fee—but you didn’t do either of those—and you can become li-
censed; is that correct?

Mr. BowRroN. Well, obviously, after you have taken those steps,
you would have to have a customer base that you were going to
provide to a carrier who you entered into an agreement with to
lease line capacity. You would have to go through a billing proce-
dure, which is frequently accomplished through a billing company
that you enter into an arrangement with. But those are the steps
that you would take, and the tariff in most instances, although it
varies a little bit from State to State, would enable you to accom-
plish that.

Senator COLLINS. And this means that anyone, even someone
with a lengthy criminal record, could get through the first thresh-
old; is that accurate?

Mr. BOWRON. Yes.

Senator COLLINS. And we know, in fact, given Daniel Fletcher’s
experience, that going to the next level is not that difficult either.
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Do you have any evidence that the major carriers check with the
FCC to see whether someone has been barred from the industry or
has a disciplinary history with the FCC or whether, in fact, they
have filed the information correctly with the FCC?

Mr. BOWRON. No. Those are two other vulnerabilities. I mean,
there really isn’t a requirement for the industry, before doing busi-
ness with a reseller, to check with the FCC, and there really isn’t
a requirement for them to report to the FCC that they are doing
business with any particular entity.

Senator COLLINS. One of the aspects of this that troubles me is
it seems that no one is really in charge, that the FCC expects the
industry to essentially police itself and for the major carriers to
take responsibilities for their dealings with the resellers. The in-
dustry seems to rely on the FCC’s process, and yet we have just
seen that it is very easy to become licensed as a long-distance car-
rier.

Is that a weakness in the system that allows a Daniel Fletcher
to enter it and to rip off consumers?

Mr. BOwRON. Yes. There is no centralized repository for slam-
ming complaints, and as you indicated, our investigation and inter-
views with the FCC and with State and industry representatives,
indicates, as we said in our report, that each really relies on the
others to be the main forces in anti-slamming efforts. So there real-
ly isn’t any one entity that is taking overall responsibility for that.

Senator COLLINS. I have a number of specific questions I want
to ask you about your case study of Mr. Fletcher, but I know that
Senator Durbin is on a tight schedule, so I am going to yield to him
now for some questions.

Senator DURBIN. Thanks, Senator Collins.

The more I get into this, the more I am convinced that, to this
point, no one has taken this seriously. If a fellow like Fletcher can
get into business and, according to what we have here, charge the
slammed customers as much as six times the rates they had pre-
viously been paying, can make, it appears, millions of dollars off of
this and ultimately escape prosecution. As I understand it, he has
never been indicted or prosecuted for anything. Is that true?

Mr. BOWRON. I believe that is correct.

Senator DURBIN. If you steal hubcaps they stop you, arrest you,
make you face the judge, and this fellow is involved in millions of
dollars of fraud, and no one has ever prosecuted him. It appears
to be a game in the minds of some people. But it is not a game
in the minds of the victims.

I am also concerned, too, because the threshold qualification to
be part of this business, the tariff at the FCC, clearly is not on the
up and up. There isn’t a good job being done by that agency if you
can go in there and not even present the $600 filing fee. You man-
aged to get a tariff without paying?

Mr. BowroN. Well, that was our experience. Now, we didn’t do
any work to ascertain whether there were other occasions on which
tariffs had been obtained under such circumstances. But that was
our experience, yes.

Senator DURBIN. I just wonder how many other Americans could
expect to go to a Federal agency and receive a license or a tariff
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or some permit and not provide the check that is require, I assume
that is required by law. Is that the case here?

Mr. BOwRON. That is what is required by law, yes.

Senator DURBIN. And there was obviously no effort to scrutinize
your application to find out if you were legitimate.

Mr. BOwRON. That is right.

The process though, is somewhat fragmented in that all steps of
the process don’t occur at the same place. You send the application
to one location. You send the check to a location. You actually go
in to obtain the tariff at a different location and provide your disk.
So we didn’t really study the process, but our experience showed
us that the process was fragmented.

Senator DURBIN. Well, it appears the process is meaningless as
well as being fragmented if you could give a false telephone num-
ber—I don’t know if that address up there was a legitimate ad-
dress. Is it?

Mr. BOWRON. No.

Senator DURBIN. You made that up, too.

Mr. BOWRON. It is a real post office box mail drop.

Senator DURBIN. You used a mail drop, a phony number. Who is
Ron Ryan? Is that someone who works for you?

Mr. BOwRON. The two agents that were involved in the investiga-
tion used the first name of one and the last name of the other.

Senator DURBIN. So it is a phony name and a phony address—
not a phony address but a mail drop, with a phony telephone num-
ber, and you handed them a blank computer tape?

Mr. BowRroN. Disk.

Senator DURBIN. Disk?

Mr. BOWRON. Yes.

Senator DURBIN. It had nothing on it?

Mr. BOwRON. Nothing on it.

Senator DURBIN. And then you didn’t give them the check, and
you walked away with your tariff.

Mr. BOWRON. Yes.

Senator DURBIN. And now you are ready to do business.

Well, if that is the best we can do at the Federal level, we have
a long way to go to try to convince the consumers that we are even
trying. And it troubles me as well that this Fletcher got away with
this for such a long period of time. These newspaper articles called
him “the king of slammers.”

Do you have any idea how much money this man made or what
he took out of this business?

Mr. BowRON. We really can’t report with any precision how
much he made. We do know that he billed over $20 million to cus-
tomers. If you use his typical method of operation—and he wasn’t
able to do this on all $20 million—through billing companies, he re-
ceived 70 percent of the billing amounts in advance of the bills ac-
tually being paid. So if you use that 70 percent method, he could
have made as much as $14 million.

Now, he made something less than that, but certainly there was
a lot of money involved.

Senator DURBIN. And not only stiffing consumers, he stiffed some
of these long-distance providers like AT&T in the process, did he
not?
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Mr. BOWRON. Yes.

Senator DURBIN. I don’t know if this is accurate, Madam Chair-
woman, but it said that despite warning signals, companies like
AT&T and Sprint took months or years to stop doing business with
this fellow. As a rule, they only stopped when he failed to pay his
bills. And until this investigation was initiated, AT&T at least had
no idea they were owed almost $2 million by Fletcher.

Mr. BowRroN. That is correct.

Senator DURBIN. Is that what you found?

Mr. BOWRON. Yes.

Senator DURBIN. It amazes me that this fellow did this with im-
punity. And 29 years old, he was? Pretty enterprising young busi-
nessman. And now he has fled the country. Is that the best we
know?

Mr. BowRON. We are not sure that he has left the country, but
there is an ongoing investigation, and he may very well have left
the country.

Senator DURBIN. Well, let me tell you, the bill that Senator Col-
lins and I have introduced is finally going to put criminal liability
into this, and a man like Mr. Fletcher would certainly be a prime
target for it. If people want to do this repeatedly at the expense of
consumers, I think they should be held just as accountable as the
folks that are stealing hubcaps.

Thanks, Madam Chairwoman.

Senator COLLINS. Thank you, Senator.

If PSI Communications were to start slamming consumers, how
would the FCC go about taking enforcement against the company?

Mr. BowroN. FCC would have difficulty taking any enforcement
action because it has no legitimate information that would allow it
to locate or communicate with the representatives of that company.

Senator COLLINS. Isn’t that one of the problems, then, of there
being no verification of even the phone number that is on the appli-
cation? If there is a problem, what can the FCC do if the informa-
tion is phony?

Mr. BowRrON. That is a problem, a vulnerability.

Senator COLLINS. I would like to turn to the Fletcher case and
follow up on some of the questions that Senator Durbin asked you.

First, let me start by asking you, Did Daniel Fletcher file the
necessary documents with the FCC to be considered an authorized
long-distance service provider?

Mr. BOwRON. Not in every instance. I believe out of his eight
companies he filed for a tariff with regard to two of them.

Senator COLLINS. But despite not even filing with the FCC, he
was able to enter into relationships with the major carriers to lease
capacity?

Mr. BOWRON. Yes.

Senator COLLINS. So that indicates that one of the problems here
is, even if the information is accurate with the FCC, if the indi-
vidual doesn’t file at all, the major carrier is not doing a check with
the {}?CC to see whether or not there is authorization. Is that cor-
rect?

Mr. BowroN. That is correct. There is no current requirement
that makes it incumbent on the carrier to make such a check.



66

Senator COLLINS. So, to the best of your knowledge, none of the
long-distance or billing companies checked with the FCC about Mr.
Fletcher prior to doing business with him?

Mr. BowRrON. We don’t believe so.

Senator COLLINS. You mentioned that in one case Daniel Fletch-
er tried to slam more than half a million customers. That is pretty
bold. Do you know how many he was successful in slamming?

Mr. BowRON. Well, in that particular instance, we don’t know
how many he was successful in slamming. We know that about
200,000 of a group of 500,000 went through, and based on the num-
ber of rejections, resulted in suspicion on the part of one entity that
Mr. Fletcher was dealing with.

Senator COLLINS. Are the techniques that Daniel Fletcher used
to slam consumers unusual?

Mr. BOWRON. No, they really are not.

Senator COLLINS. I would like to discuss one of those techniques
by having a chart brought up. It is my understanding that one of
the most common methods that he used was a combination sweep-
stakes entry and letter of authorization for changing the long-dis-
tance services. Is that accurate?

Mr. BOWRON. Yes.

Senator COLLINS. Are you familiar with the two charts that we
are putting up?! One is what I understand was a poster that was
used, and the other is a slightly blown-up version of what really
was a three-by-five card which served as the letter of authorization.

Mr. BOWRON. Yes.

Senator COLLINS. Could you explain how Mr. Fletcher used the
enticement of a sweepstakes in order to slam consumers, in order
to get their names and addresses and phone numbers?

Mr. BOowrON. Well, he used the marketing technique of a sweep-
stakes, which concealed the fact that people were unknowingly
changing their long-distance carrier in the fine print. It provided
confusing information that did not clearly identify even a single
carrier that one would be switching to; but, most importantly, it
combines it with an official registration. Although it says LOA at
the top of the form, most people only know it is an official registra-
tion. LOA doesn’t really mean much to them.

So he has disguised, basically, through a marketing attempt the
fact that people are changing to his long-distance company.

Senator COLLINS. So most consumers thought that when they
filled out this postcard that they were signing up to win the new
Mustang convertible or $20,000 in cash. Is that accurate?

Mr. BowroN. That is accurate. What I don’t know for sure is
whether that particular form went with that particular contest.
But that is a typical scheme.

Senator COLLINS. This is, according to the information we have
from our investigation, precisely what was done in this case. These
materials were provided to us by the State of Florida which took
action against Mr. Fletcher.

The way this was set up is this essentially was a poster with the
Mustang convertible come-on, and then these were little cards that

1See Exhibit 39 (d) and (e) of the April 23, 1998 hearing in the Appendix on pages 236 and
238 respectively.
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people could fill out and put in the box with the slot right below
the poster. So I would wager that most people thought they were
entering a contest, not signing up to switch their long-distance
service.

Based on your knowledge of slamming, is that a reasonable as-
sumption on my part?

Mr. BOWRON. Yes.

Senator COLLINS. And is this a typical method of slamming that
unethical providers use?

Mr. BowroN. This is a typical example of a deceptive marketing
practice to build a customer base.

Senator COLLINS. AT&T wrote to Mr. Fletcher on several occa-
sions questioning the legitimacy of his letters of authorization or
letters of agency, and, in fact, in April of 1996—and I think we
have given you a copy of this exhibit; if not, I will ask for the clerk
to make sure that one is brought down to you—AT&T wrote Mr.
Fletcher in a “Dear Daniel” letter and said that these LOAs, the
letters of authorization, were a problem, that they violated the cur-
rent FCC rules.

In fact, the AT&T individual said to Mr. Fletcher about his
LOAs, “This is not sufficient for proof of authorization purposes be-
cause the FCC rules provide that the LOA form may not be com-
bined with any sort of commercial inducement.”

So, in other words, AT&T realized that Mr. Fletcher was vio-
lating current FCC regulations; is that correct?

Mr. BOWRON. Yes.

Senator COLLINS. Is there any indication—and it is my under-
standing that as a consequence AT&T rejected thousands of the
change orders that Mr. Fletcher submitted; is that correct?

Mr. BOWRON. The records that we got from AT&T weren’t com-
plete enough for us to be able to determine whether or not they
processed those LOAs. We do know that they continued to do busi-
ness with Mr. Fletcher until November of 1997. We don’t know
with certainty whether or not they processed those particular let-
ters of agency.

Senator COLLINS. So AT&T continued to do business with Mr.
Fletcher despite its concerns. It may or may not have stopped proc-
essing some of his orders. Is that correct?

Mr. BOWRON. Yes, it is.

Senator COLLINS. Did AT&T report its suspicions about Mr.
Fletcher to the FCC?

Mr. BowRroON. No.

Senator COLLINS. That troubles me greatly because AT&T’s let-
ter says to Mr. Fletcher that he is not in compliance with the FCC.
Do you think there should be some sort of requirement or obliga-
tion imposed on the major carriers to report activity like this to the
FCC? Here we had a classic scheme for slamming. We have evi-
dence that thousands of consumers are being deceived. AT&T real-
ized that, but it didn’t take action—it wrote to Mr. Fletcher, but
it didn’t take action to report to the FCC that its regulations
weren’t being followed.

Mr. BOwWRON. Based on our interviews and investigation with re-
spect to the industry, they do not report that kind of activity. They
don’t consider it their responsibility to report that kind of activity.
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They generally put the suspected slammer on notice, as in the
Fletcher case, that they expect the company to comply with FCC
regulations, but do not report it to the FCC.

Senator COLLINS. One of the provisions of the Collins-Durbin leg-
islation would put more requirements on the major long-distance
carriers as well as the local exchanges, the local telephone compa-
nies, because they are the ones who get most of the slamming com-
plaints, to when they see a pattern, report to the FCC. Do you
think that would be helpful in cases like this that would allow ear-
lier detection of widespread slamming by an individual provider?

Mr. BowRON. Yes, I do.

Senator COLLINS. I would like to now turn to the FCC’s actions
against Mr. Fletcher. If AT&T did not, or none of the other compa-
nies—and I am not trying to single out AT&T because, obviously,
Mr. Fletcher did business with other major carriers as well. To
your knowledge, none of them contacted the FCC about Mr.
Fletcher’s activities; is that correct?

Mr. BOWRON. To our knowledge, they did not.

Senator COLLINS. How did the FCC become aware that Mr.
Fletcher was engaged in such blatant slamming?

Mr. BowroN. Mr. Malfi advises me that there were direct com-
plaints made to FCC with respect to Mr. Fletcher.

Senator COLLINS. So it was consumers complaining directly.

Mr. BOwWRON. Yes, that is correct.

Senator COLLINS. And the FCC saw the pattern.

We know that Mr. Fletcher slammed probably hundreds of thou-
sands of consumers. He certainly tried to slam a huge number. Yet
it took the FCC almost 2 years to take final action against Mr.
Fletcher to ban him from the business.

Could you give us your opinion of the FCC’s enforcement activity
in this case?

Mr. BowrON. Well, the enforcement activity in this case really
was not more aggressive than sending a notice of the orders to Mr.
Fletcher; and when Mr. Fletcher didn’t respond to those orders,
FCC could have used his lack of response to act sooner, but did not.
So while they did initiate some action, they really did not follow
through with the action as soon as they could have based on his
lack of response, which enabled him probably to stay in business
longer.

Senator COLLINS. Do you think Mr. Fletcher is still doing busi-
ness today?

Mr. BOWRON. Yes. We have some indication that he is, but be-
cause of an ongoing investigation, I really wouldn’t want to com-
ment further than that.

Senator COLLINS. Based on your investigation and the FCC’s en-
forcement actions to date, what is there to stop another Daniel
Fletcher from getting an FCC license to provide long-distance serv-
ice, from slamming thousands of consumers, getting paid up front,
and disappearing again?

Mr. BOWRON. Right now there isn’t anything that would prevent
that.

Senator COLLINS. Is there anything that would prevent Mr.
Fletcher from getting back into business again? He has legally been
barred, but given the weaknesses in the system, is there anything
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to prevent him from setting up yet another company with yet an-
other name? He has done it eight times.

Mr. BOwRON. He would have to use another name, but other
than that, he could certainly get back into the business.

Senator COLLINS. I wonder if he could get back in using his own
name if there is no review of the FCC’s applications.

Mr. BOwRON. It is possible.

Senator COLLINS. Senator Durbin and I have introduced legisla-
tion that would make intentional and repeated slamming, such as
Mr. Fletcher has committed, a crime. It would make it a criminal
offense.

You have enormous experience as director of a law enforcement
agency. You have a lot of knowledge of the Fletcher case and of
slamming in general. Do you think that activities such as Mr.
Fletcher’s should constitute criminal conduct and should there be
criminal penalties for such egregious cases?

Mr. BOWRON. Yes, I believe that should be the case. And I would
say that right now there are criminal laws that could be applied—
wire fraud, mail fraud—but it would be, I think, from an enforce-
ment standpoint for prosecuting attorneys and law enforcement
agencies, preferable if there were specific violations that were spe-
cific to slamming rather than trying to use the facts and cir-
cumstances to rely on other statutes.

Senator COLLINS. So it is a stretch under existing laws to bring
a criminal case for slamming?

Mr. BOWRON. It is certainly not as straightforward. It is more
difficult. You have to make sure that you meet the particular ele-
ments of those other offenses, such as mail fraud or wire fraud.

Senator COLLINS. Have you looked at the States’ enforcement ac-
tions against companies that engage in slamming?

Mr. BOWRON. Yes, to some extent.

Senator COLLINS. How do these States’ actions compare with the
FCC’s action in general?

Mr. BOwWRON. It varies from State to State, but in general, the
States’ actions are more severe than those taken by the Federal
Government.

Senator COLLINS. In closing, I would like to ask you to just go
through what you think consumers should do to avoid being
slammed, what you believe the industry needs to do, and what you
think that the FCC needs to do. And part of it, I should say, means
that Congress also needs to change the law and toughen the pen-
alties, but if you could focus on what you believe would be most ef-
fective to curtail this practice once and for all. We clearly have a
new deregulated environment that has brought many benefits, but
it has also opened the door to fraud and scams like slamming. So
what should we be doing?

Mr. BOwWRON. Well, certainly I think, as I said, the most impor-
tant step that consumers can take to protect themselves is to ini-
tiate a PIC freeze with respect to their long-distance carrier, and
they can do that by contacting their local exchange carrier.

If they are slammed, they should immediately notify the local ex-
change carrier and the FCC.

Now, as far as developing something that would result in a more
effective enforcement of rules and regulations and centralizing re-
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sponsibility for this, I think that the legislation that you talked
about, taking the economic incentive out of slamming, is a very im-
portant step. But I also think that any time you have dollars
changing hands in businesses, as much as you can reasonably do
to establish up-front controls to keep unscrupulous people out of
the business, should be done. And I am not talking about going
from doing nearly no review or no examination to doing a full field
background investigation. The banking industry, credit card indus-
tries, credit bureaus—Ilots of entities—have developed information-
verification steps that can be taken that are not resource-intensive
and that can be done from a centralized location. It couldn’t be
done without some resources.

In addition to that, I think that there needs to be a centraliza-
tion of where the slamming complaints go so that local exchange
carriers, the telecommunications industry, and sellers of hard lines
should have to report to the FCC their experience with unscrupu-
lous or suspicious people that are in this business. They should
also have to check with the FCC to determine whether or not a tar-
iff has been filed.

Now, if the FCC had a record of all the slamming complaints
filed by States and other industry entities, at least when a provider
called the FCC to check on someone that it was going to do busi-
ness with, the FCC would be able to provide that information.

So, really, I think that centralizing a repository for all slamming
information would help.

Senator COLLINS. And, in addition, I believe today you have en-
dorsed many of the very strong provisions of the Collins-Durbin
bill—is that correct, also—on criminal penalties, the requirements
on the industry, and the increased fines?

Mr. BowroN. I think that they are very viable steps that would
have an impact.

Senator COLLINS. Thank you very much, Mr. Bowron.

Senator Levin, do you need a moment or two?

Senator LEVIN. No. I am fine. I am ready to go.

Senator CoLLINS. OK.

OPENING STATEMENT OF SENATOR LEVIN

Senator LEVIN. Thank you, Madam Chairman, and thank you for
your leadership in this area and for the hearing that you have
called today. You have put your finger on a major problem, a major
consumer problem in this country, and all of the Nation should be
grateful to you and Senator Durbin and others who have taken a
leadership role in this for that leadership.

My office has received huge numbers of complaints from constitu-
ents on the practice and the problems of slamming. In fact, switch-
ing someone’s long-distance carrier without their consent, or slam-
ming, is the No. 1 complaint which has been received by the Michi-
gan Public Service Commission. And Michigan ranks fourth nation-
ally in the number of slamming complaints which have been re-
ceived, and it is a growing number.

Twenty-five percent of telephone customers in Michigan’s two
largest cities, Detroit and Grand Rapids, have either had their tele-
phone carrier switched without their permission or know someone
who was illegally switched.
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There is no national database, so we don’t know exactly how
many complaints there are on slamming. But we do know that
local phone companies receive most of the complaints, and one local
phone company in Michigan received close to 116,000 complaints
last year. And that is just the tip of the iceberg.

Consumers are understandably outraged when this happens. It
leaves them vulnerable, paying higher rates, and they want to be
in control, and they have a right to be in control, and they lose that
control when slamming occurs without their consent and rewards
the companies that engage in these deceptive and misleading mar-
keting practices. And we had many examples, but in Westland,
Michigan, Mrs. Lori Isler’s 14-year-old daughter was approached
three times in a mall by marketing representatives who urged her
to fill out a form for a chance to win new cars. She told them she
didn’t want to. They persisted. She told them she didn’t want to.
They persisted. Finally, she signed. Happily, she told her mother,
who notified the regular long-distance carrier that the service had
been switched, and she complained to the Michigan attorney gen-
eral, Frank Kelly’s office, for protection, and they got action.

But think of the hundreds of thousands that don’t, and that ac-
tion, just having that minor sign a card, violates the regulations of
the FCC. You are not supposed to have anything on that notice
other than the request for the change. And yet we don’t see any
enforcement that is flowing in that area from the FCC.

I have just one question, and, again, I want to commend our
Chair for her leadership here in the bill that she has introduced.
And we also will be looking at the FCC-proposed regulations to see
if they are strong enough and, indeed, if Congress should act in ad-
dition to the ways that have already been proposed by our Chair-
man.

I just have one question of you. That is, some of us are looking
at the possibility of requiring a bond, an up-front bond, for the re-
sellers. And I am wondering what you would think about that and
what your comment would be on that.

Mr. BowroN. I think that that is a very viable option and it
should be considered, and the bond could vary in amount, obvi-
ously, and the length of time that someone had to be bonded could
also vary. It wouldn’t necessarily have to be for their entire period
of time in the business, but I think it is a viable option.

Senator LEVIN. You have pointed out in your testimony that
chasing fraud after it occurs is extremely expensive and labor-in-
tensive, and hopefully we can stop it from occurring, and one way
possibly that I hope we will consider would be a requirement that
the resellers here be required to put up bonds.

Thank you, and thank you, Madam Chairman.

Senator COLLINS. Thank you very much, Senator Levin.

Thank you very much, Mr. Bowron. I really appreciate the co-
operation of GAO and the assistance, the very able assistance,
GAO has given us in this important matter. Thank you very much.

Mr. BowrON. Thank you, Madam Chair.

Senator COLLINS. Our second witness this morning I am pleased
to welcome is the Hon. William E. Kennard, the Chairman of the
Federal Communications Commission.
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Mr. Kennard was confirmed as Chairman of the FCC last Octo-
ber, having previously served for over 3 years as the FCC’s general
counsel. Before joining the FCC, he practiced communications law
at a very prestigious Washington law firm, and he brings a consid-
erable private and public sector experience to the Subcommittee
today. He has a very impressive academic and legal background
that makes him well-qualified for the challenges of his job.

We look forward to hearing the FCC’s position on slamming, a
review of its current policies, and suggestions on what you may
have for us to control this problem.

Pursuant to Rule VI, all witnesses who testify before the Sub-
committee are required to be sworn, and so I would ask that you
stand and raise your right hand.

Do you swear that the testimony you are about to give to the
Subcommittee is the truth, the whole truth, and nothing but the
truth, so help you, God?

Mr. KENNARD. I do.

Senator COLLINS. Thank you very much.

Mr. Kennard, you may proceed.

TESTIMONY OF HON. WILLIAM E. KENNARD,! CHAIRMAN,
FEDERAL COMMUNICATIONS COMMISSION

Mr. KENNARD. Thank you, Madam Chairwoman, and Senator
Levin.

I appreciate the opportunity to appear before you today, and I
am particularly pleased that you are shining the spotlight on this
very important area, and I commend you for your leadership in
bringing these issues to the attention of the Congress.

Please be assured that we at the FCC are very aware of this
problem. We understand the outrage that consumers feel when
they are slammed. The practice brings the industry into disrepute,
leaves consumers frustrated, and we are committed to doing all we
can, and to doing more.

I think the recent action that we took against the Fletcher com-
panies demonstrates our willingness to get tough against slam-
mers, but we won’t stop there. I would like to outline what I think
should be our three-pronged approach to dealing with the slam-
ming problem.

First, vigorous enforcement. We need to nab the bad actors when
slamming violations occur. We need to be vigorous in this area.

Second, and most importantly in my view, we need to strengthen
our existing rules. We need to take the profit out of slamming.
Madam Chairwoman, you touched on this in your questioning and
in your opening statement. I think the single most effective thing
that we can do in this area is to eliminate the profit motive from
slamming, to tell consumers that if you get slammed, you don’t
have to pay a dime to the slammer or to anybody else. I think that
that would go a long way in removing the incentive for people to
slam in the first place.

And, third, we need to continue to educate consumers on ways
that they can avoid being slammed in the first place. Many Ameri-
cans are adjusting to the transition from monopoly to competition.

1The prepared statement of Mr. Kennard appears in the Appendix on page 130.
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Most Americans in this country remember—I certainly do—when
you only had one long-distance provider. Well, obviously, the world
has changed. We have 500 providers of long-distance service in this
country. Consumers need to be vigilant. They need to educate
themselves, and we want to help them do that.

Now, I have proposed for the Commission’s consideration tougher
rules that I hope will take the profit out of slamming. Currently,
for the period their service was changed without their permission,
slammed consumers need only pay the slammer the amount they
would have ordinarily paid to their authorized carrier. But to dis-
courage slamming, I think we should do more. My own view is that
slammed consumers should not have to pay any charges for a rea-
sonable period of time after being slammed, maybe one or two bill-
ing cycles. Such an approach, in my view, will remove the profit in-
centive from slamming, and it will also tell the carriers that do the
billing for these long-distance carriers and these slammers that
they have to be vigilant.

We heard testimony earlier about how AT&T was not vigilant
enough in shutting down Mr. Fletcher. Well, if there was no profit
incentive for Fletcher to slam, if AT&T knew that the consumers
that Fletcher was slamming didn’t have to pay them a dime, then
I think that AT&T might have been more vigilant themselves.

Now, Madam Chairwoman, I am aware of your concerns. We
have talked about this proposal, and I am aware that you have con-
cerns about absolving consumers altogether from the responsibility
of paying when they get slammed. But I think that we can craft
rules with appropriate safeguards so that we can take the profit
motive out of slamming without creating abuse by consumers
themselves.

We have talked a lot about tariffs this morning. With all due re-
spect to the GAO, I think that a lot of this focus on the tariffing
process is really misdirected.

First of all, a tariff is not a license. It has never been a license.
A tariff is a document that carriers are required to file at the FCC
which provides basic information about rates and services, not
about marketing practices. It has never been intended to be a proc-
ess to screen people coming into the market based on their mar-
keting practices or their character. And we freely stipulated to the
GAO that the tariffing process was not intended to screen people
or do background checks or anything of the sort.

In fact, the FCC has tried to get out of the tariffing business be-
cause we have found, based on years and years of experience, that
in a competitive market the tariffing process is anti-competitive be-
cause it allows carriers to signal to one another what rates they are
going to charge to consumers. And it has not been good for competi-
tive markets. So I do not think that beefing up the tariffing process
and, in effect, erecting a new entry barrier for people getting into
the long-distance business is the solution.

Now, as to consumer education, the Commission has done a lot
in this area and we will continue to do so. We receive most com-
plaints about slamming via our toll-free number. That is working
well. Consumers have one place to call to get information about
slamming and how to protect themselves.
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I want to raise one other issue that is very important. It is an
emerging problem in the telecommunications marketplace. That is
the problem of cramming. And, Madam Chairwoman, I would in-
vite your leadership and your attention to this matter because I
think that cramming is the next major consumer protection issue
that we have got to deal with.

Cramming is the process when consumers receive bills for serv-
ices that they never ordered. It is sort of a variation on slamming.
We are seeing a lot of consumers complaining about receiving bills
for Internet services, for example, that they never ordered or never
wanted.

To head off this growing problem, today I am calling upon the
CEOs of the major local telephone companies to come together next
month at the FCC in order to prevent cramming and to identify
voluntary practices that they can incorporate in their billing proce-
dures to stop cramming.

I am making available the Commission’s resources to assist in
these industry efforts. I hope to create a neutral forum where the
industry can come together, and I would certainly invite your lead-
ership in this process as well, Madam Chairwoman.

This concludes my oral testimony. Again, I praise you for your
efforts to call attention on this problem and to propose some very
helpful legislative solutions which will give our Commission more
tools to combat this problem. I think there are some wonderful pro-
visions in your bill.

I am happy to be here and to take your questions.

Senator COLLINS. Thank you very much, Mr. Kennard. We appre-
ciate your cooperation and your being here this morning.

I am a little bit troubled by some comments that you made in
discussing the tariff and the application process. You said, I think,
that—you explained correctly, obviously, that tariffs are not really
a license, they are a filing of the charges and the fees that are
going to be offered by the provider. And you described them as
being anti-competitive, and you and I have had a discussion on the
phone as well that your mission is to deregulate. And deregulation
has certainly brought a lot of benefits to consumers, but with de-
regulation have also come scams. And my concern is that that
doesn’t mean we shouldn’t deregulate, but it means that when we
are dealing with a deregulated market, we do need to have some
consumer protections that would not have been necessary in the
old regulated market when you could just deal with one company
and you had a very close working relationship with them.

Now we have some—I think it is 500 long-distance telephone pro-
viders, and we have learned very clearly that some of them are en-
gaging in outright fraudulent activities. We don’t seem to have the
process or the procedures in place to adjust to this deregulated
market from the consumer protection perspective.

Now, it is my understanding the FCC provides a blanket author-
ity for domestic long-distance carriers to enter the market. Is that
correct, that there is this blanket authority that means that there
isn’t any kind of review?

Mr. KENNARD. Well, there isn’t a licensing requirement, no. The
tariff is not intended to scrutinize carriers coming into the market.
It is, rather, a method for them to indicate to the FCC their rates
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and charges. But, again, the tariffing process is really a vestige of
a less competitive marketplace and really should go by the way-
side, in my view.

Senator COLLINS. So are you advocating having no application
process, no filing at all with the FCC?

Mr. KENNARD. What I am saying is that the way to combat slam-
ming is not through the tariffing process. I really think, Madam
Chairwoman, that we need to think outside the box a little bit on
this and not look at the tariffing process as the solution.

I believe that the reason people slam is because there is a finan-
cial incentive to do so, and we need to remove that financial incen-
tive.

I could go out tomorrow and create a 50-page tariff filing require-
ment and do background checks and collect all sorts of financial in-
formation, and it wouldn’t do one thing to combat what we saw in
that Fletcher case, because as we heard the GAO testify, Fletcher
didn’t even file a tariff, and had he filed, he probably would have
misled the FCC and lied in his application, as he lied to Dun and
Bradstreet when we tried to track his financial information.

So an individual like Fletcher, who sets out in a very intensive,
unscrupulous way to rip off consumers, is going to do that whether
you have an extensive tariffing process or not. What an extensive
tariffing process would do is harm the legitimate providers, and
most of the providers today are legitimate. It would just impose an
entry barrier, another regulatory issue that they have got to deal
with, more cost, delay, and expense for them to get into the mar-
ketplace.

Senator COLLINS. But the legitimate providers are losing cus-
tomers to the slammers. I mean, that is not good for the competi-
tive market, either, when an unethical provider can so easily enter
the market and rip off the customers of a legitimate provider.

Mr. KENNARD. I don’t disagree with that. My point goes to how
do we eliminate the bad conduct, the slamming. And I think that
we do that by taking the profit incentive out of slamming, not by
trying to erect some sort of an entry barrier or a background check,
which I don’t think is going to give us the kind of protection that
we need.

Senator COLLINS. What if the FCC received a tariff from an indi-
vidual whose address was Cell Block C of Leavenworth peniten-
tiary? Would that trigger any kind of review by the FCC?

Mr. KENNARD. It probably would. But that sort of review—and
this is my point—is not going to solve the slamming problem.

Fletcher is a great example of this. We chased Fletcher all over
the country for almost 2 years. This was a guy who was on the
lam. He was intentionally trying to violate our rules. So he prob-
ably would have filed the most legitimate looking application you
have ever seen, and it would have been wrong. We know that he
gave us false addresses and false telephone numbers. So an up-
front approach is not going to solve the problem.

We would have combatted Fletcher if we had had rules, as I have
proposed to the FCC, I believe, that would tell the Fletchers of the
world, if you slam someone, you are not going to get a dime from
that consumer because they won’t have to pay.
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Senator COLLINS. As you know, the GAQO’s investigators filed an
application for “PSI Communications.” It had phony information.
The phone number was wrong. They didn’t pay the fee. The com-
puter disk was blank, so they really didn’t file the tariff.

Shouldn’t that kind of blatant deception be caught by your appli-
cation process, by the process that you have now? I mean, all that
would have been required is to plug in the computer disk or—I
mean, I am amazed that someone could get authorization without
paying the $600 fee. There must be some sort of reconciling of ac-
counts, I would think.

Mr. KENNARD. No one got authorization from that PSI tariff fil-
ing. If you recall the chart that was put up earlier, in the corner
it said unofficial log. That was not a license. That was not an offi-
cial tariff. That was just a notification that this filing had been
made.

We talked to the GAO when they came to discuss this procedure
with us. We freely told them, don’t look for the tariff process to try
to scrutinize who people are who are providing long-distance serv-
ice, because that is not what we rely on tariffs to do, nor should
we. The FCC has sought to de-tariff the long-distance business be-
cause we do not rely on tariffs to enforce against slamming, be-
cause in my view, that is an ineffective way to do it.

Senator COLLINS. What troubles me about that answer is the in-
dustry has told us that they consider the tariff filing as being a key
credential when they decide to do business. Now, there is also evi-
dence, I will say, that the major carriers don’t bother to check with
the FCC. So there is conflicting evidence. But the major carriers
are telling us that they rely on the filing with the FCC.

Mr. KENNARD. Some of the carriers like tariffs because, as I men-
tioned before, it allows a signaling process. The non-dominant car-
riers like tariffs because it allows them to get information about
what their competitors are charging consumers. That is exactly
why I don’t like tariffs in a competitive market, because it allows
signaling and allows carriers to tell one another what prices con-
sumers should be charged. We don’t need that in a competitive
market.

So the tariff is not really the best way to combat this problem.
And certainly if one were to design a process to combat this prob-
lem, it wouldn’t be through a tariff. It would be through some sort
of background check or financial qualifications. But there, again, I
don’t think that that is going to combat the unscrupulous type of
slammer, as we have seen in the Fletcher case.

Senator COLLINS. You mentioned in your testimony the need for
more consumer education.

Mr. KENNARD. Yes.

Senator COLLINS. And, indeed, the FCC has urged consumers to
scrutinize their telephone bills to make sure that they have not
been a victim of slamming.

I would like you to take a look at a phone bill on our chart. It
is Chart F.! This is an actual phone bill. We have just taken out
‘f)hﬁ telephone numbers to protect the privacy of the person whose

ill it is.

1See Exhibit 39 (f) of the April 23, 1998 hearing in the Appendix on page 239.
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Now, would you please identify for the Subcommittee the name
of the long-distance telephone company on this bill?

Mr. KENNARD. I don’t see the name of a long-distance carrier on
this bill.

Senator COLLINS. I didn’t either when I looked at it, and I was
amazed to learn that the name of the long-distance provider is
“Phone Calls.” That is the name of the company. And we have
highlighted it to draw attention to it.

Now, the problem with telling consumers that it is up to them
to scrutinize their bills is any consumer could look at this bill all
day—you are Chairman of the Commission—and not realize that
they have been slammed by a company that has deliberately adopt-
ed a deceptive name in order to deceive the consumer. The name
of this—most consumers would never realize that “Phone Calls” is
the name of the long-distance company. Instead, it appears to you,
as it did to me, to be a listing of long-distance phone calls made
by the consumer.

I would like to show you another phone bill. It is Chart G.1 And,
again, I would ask you if you could identify the name of the long-
distance company.

Mr. KENNARD. It looks to be “LongDistanceServices.”

Senator COLLINS. And we have obviously highlighted it to help
you out.

Mr. KENNARD. That is very helpful. Thank you. [Laughter.]

Senator COLLINS. Again, do you think that most consumers, no
matter how carefully they scrutinize this bill, would realize that
they have been slammed by a company  called
“LongDistanceServices”? Doesn’t that instead look like a listing of
long-distance calls?

Mr. KENNARD. I think you have a fair point here. I think you do
highlight a problem when a consumer can’t reasonably determine
who is charging them for long-distance services. That is fair.

Senator COLLINS. When a company files a tariff listing a decep-
tive name like “Phone Calls,” shouldn’t that trigger some sort of
scrutiny by your staff? I mean, if the FCC can’t tell, how can the
consumer tell?

Mr. KENNARD. Well, the one caveat I would give is that often
times—and I notice this on my own phone bill—the name of the
long-distance carrier is on the front page of the bill but not listed
on every page. So I would—it is important, before coming to final
judgment on something like this, to scrutinize the entire bill.

Senator COLLINS. My concern is that we have companies out
there whose favorite technique is to take a name that is going to
be clearly deceptive to the consumers, and telling the consumer
that it is up to you to scrutinize a bill like this in order to find out
whether you are slammed is just unfair. It is not fair to expect a
consumer to know that “Phone Calls” is the name of the long-dis-
tance company.

Mr. KENNARD. I don’t disagree with that.

Senator COLLINS. We are in the midst of a vote. We have 7 min-
utes remaining. I can either yield to one of my colleagues, or would

1See Exhibit 39 (g) of the April 23, 1998 hearing in the Appendix on page 240.
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you prefer to—certainly, Senator Durbin, I am going to go vote and
come back.

Senator DURBIN. Tell them I am coming.

Senator COLLINS. I will. Thank you.

Senator DURBIN. Mr. Kennard, thank you for being here, and I
am sorry I missed your testimony in person, but I read it. And I
am troubled by it, very troubled by it. I just don’t buy your
premise, and your premise is that if we are in the world of deregu-
lation, it is time for the FCC to step aside and let the Wild West
prevail

Mr. KENNARD. Senator, that is not my testimony.

Senator DURBIN. You have suggested to me that tariffs you don’t
like because it is, as you call it, a price schedule that is going to
be shared, and it is anti-competitive, and yet you have not come
back with any alternative suggesting a new function of your agency
that would help protect consumers. It is one thing for you to agree
with Senator Collins and say these are deceptive, but not a word
in your testimony suggests any new regulation that would stop
this. Am I missing something?

Mr. KENNARD. Senator, yes, I think you are, and I respectfully
disagree with your premise.

First of all, my testimony outlines a number of things that the
FCC is doing and can do more to protect consumers. I have pro-
posed strengthening the anti-slamming rules. The point that I am
trying to make is we need to have rules against slamming. That
is fundamental. The FCC needs to have a strong consumer protec-
tion orientation, more so than ever in a competitive marketplace.
My point is only that we have got to do that in an environment
where my agency and all other Federal agencies are challenged to
do more with less.

Senator DURBIN. Now, that is a legitimate point, and I am not
going to argue with it. Because if we want your people to actually
make sure that there is something written on that computer disk
or that the check is received before the tariff goes out, you need
the people to do it. And if we are short-changing you, I would think
your responsibility as chairman of the FCC is to tell us as much:
Members of Congress, you want new responsibilities, you want
more activity from my agency, give me the people to do it. That is
legitimate.

But the argument that you have made here that basically you
have got to step aside from this process, I can’t accept that
premise. At one point here you say—and I disagree with this, inci-
dentally. It sounds very good on the surface. “Slammed consumers
should not have to pay any charges for a reasonable period of
time.” That sounds good on its face, and a lot of the people that
I have talked to who have been hurt by this process would jump
at the chance. But imagine what you just invited. You invite people
who don’t like their long-distance charges to come in and say, “I
was slammed, so I don’t want to pay for a couple months.”

So then you go on to say, oh, incidentally, the FCC can craft
rules with safeguards. Why is it that you can craft rules with safe-
guards in the expanded rights of consumers but can’t craft rules
with safeguards to establish whether the company in the first in-
stance is totally bogus?
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Mr. KENNARD. Because I think that by eliminating the incentive
to slam, you will take slamming out of the picture. Again, an un-
scrupulous company is going to slam no matter what we do on the
front end. I do believe that it is possible to craft appropriate safe-
guards.

If somebody steals your credit card and makes an unauthorized
charge on your credit card, if you call your credit card company and
tell them that your credit card has been stolen, you are not respon-
sible for making that charge—for paying that charge. That is ap-
propriate. I want to import that to the slamming context. And in
the slamming context, carriers know whether their customers have
been slammed, so they can make that determination.

Senator DURBIN. Well, here is where we disagree. I don’t think
you are wrong in your premise that if we enforce the penalties and
make it expensive for slammers it will discourage them. But I don’t
think it is unreasonable to also say that people who want to play
in this arena have to be legitimate, that you have to know who
they are and where they are and where they can be reached, be-
cause the bottom line is if your tariffs are meaningless—and it ap-
pears they are—your enforcement actions are meaningless.

Mr. KENNARD. I agree. I mean, you are suggesting that I am not
interested in doing anti-slamming enforcement. That is incorrect. I
think that the FCC can do more to enforce against slamming. I
want to have higher fines. I think the provisions in your bill to 1im-
pose criminal sanctions and give people civil penalties is great.

Senator DURBIN. But you are missing my point. Why is it that
you don’t feel any obligation on the threshold, on the front end of
this process, to establish that the people who are creating these
bogus companies are using misleading names, are giving you ad-
dresses that don’t exist, are using telephone——

Mr. KENNARD. I freely acknowledge that, Senator.

Senator DURBIN [continuing]. Numbers that are totally phony.
I'm saying to you that they are not even going to pay the filing fee,
and they are going to give you an empty computer disk, and you
are saying, “Well, we will catch you if you break the law.”

Mr. KENNARD. I freely acknowledge that there are people out
there who will use fictitious names and lie to the FCC, and my
point is, if they do that, we won’t be able to catch them by having
the most elaborate of screening processes.

There are really two categories of companies that slam. There
are the unscrupulous companies like the Fletchers of the world
that go out to break the law. And then there are carriers that are
legitimate; they respond when we call them; they respond when we
fine them; they enter into consent decrees; and they get sloppy and
careless. Those folks we need to work with. We should hit them
with higher fines.

am saying is on the front end—we saw this in tele-
marketing fraud—people who go out to rip off consumers are not—
you are not going to catch them by having them fill out applica-
tions.

Senator DURBIN. I am afraid I have to run and vote, but I appre-
ciate your testimony. The committee, I guess, will stand in recess
until another Senator shows up.

Thank you.

Mr. KENNARD. Thank you.
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[Recess.]

Senator COLLINS. The Subcommittee will be back in order. Again,
my apologies. This is a heavy voting day.

Mr. KENNARD. I understand.

Senator COLLINS. My hope is that we can conclude the hearing
before the next votes start.

Mr. Kennard, I want to follow up on the points that we have just
made. In these cases, the consumers are going to have a very dif-
ficult time figuring out that they were slammed. I agree with your
statement that we need to take the profit out of slamming and that
that is going to help curb the problem. But that only works if the
consumer knows that he or she has been slammed.

In a case like this, the consumer might never realize that he has
been slammed. So taking the profit out isn’t going to affect this
kind of situation where the unauthorized carrier is going to con-
tinue getting all of the payments from the consumer because the
consumer doesn’t realize that he has been slammed.

That is why I think we need a more comprehensive approach and
one that does something on the front end. I don’t want to impose
a huge new regulatory burden. I don’t want to constrict entry into
the market unnecessarily. But I do want to have some way of
weeding out the bad apples right up front if we possibly can.

Mr. KENNARD. You are quite right about that, and it is funda-
mental that a consumer should know when he or she has been
slammed. I mentioned in my opening statement that I am going to
call together the CEOs of all the major telephone companies that
do the billing to consumers, and I am going to put this issue on
the table and see if we can address this issue of long-distance car-
riers not fully disclosing the charges to the carriers or identifying
themselves on the bill. Maybe we can come up with a solution to
that.

Senator COLLINS. Thank you.

The Washington Post reported today that a Minnesota judge
struck down that State’s anti-slamming law. The judge ruled that
Federal regulations in this area preclude States from adopting
their own regulations. I am very troubled by that because States
have been very aggressive and have, frankly, been more aggressive
than the FCC in taking enforcement action against slamming. If
State laws are struck down, then the burden on the FCC is going
to be even greater.

Do you believe—and I realize this judgment just came down, or
this decision just was rendered, but do you believe that Federal law
needs to be clarified to ensure that States are allowed to take ac-
tion against intrastate slammers?

Mr. KENNARD. Section 258 of the statute currently allows the
States to take action. That is why this Minnesota decision is curi-
ous. I am very interested to see the reasoning that the judge used
to reach that conclusion. But, fundamentally, I welcome State ac-
tivity in this area. We need more cops on the street. We need more
State commissions to continue to be vigilant in this area.

So provided that their actions are not inconsistent with the Fed-
eral law, I invite the States to be very, very active in this area.

Senator COLLINS. It was my understanding that the current
Communications Act explicitly sets forth a role for the States in
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intrastate, but that it is silent on interstate. Am I mistaken on
that? Is there explicit authority for the States?

Mr. KENNARD. I would want to go back and look at the statute,
but it is my understanding that the provision allows the States to
conduct their own anti-slamming activities provided that such ac-
tion is not inconsistent with Federal law. And I believe that could
include slammers who are slamming both interstate and intrastate.
But I would have to double-check that.

Senator COLLINS. I would ask that you work with us to try to
clarify that so that the role that the States are playing, which has
been a really critical role, is not jeopardized in any way.

Mr. KENNARD. I would be happy to.

Senator COLLINS. I would like to ask you a question about the
Fletcher companies, which has been the source of much discussion
today. First, let me say that I am very pleased that the FCC has
taken action this week to revoke the authority of these companies.

However, it is my understanding that the FCC received the ma-
jority of the complaints against the Fletcher companies in mid-
1996, and during the interim time, several States took action
against Fletcher. Alabama, Illinois, Florida, and New York actually
revoked his authority to operate over a year ago.

Why did it take the FCC almost 2 years to issue a final order
in this case banning him from the business?

Mr. KENNARD. Well, I have reviewed the enforcement action in
the Fletcher case, and first let me say that slamming complaints
should be expedited. I think that the Commission can and will take
steps to make sure that complaints are expedited. They are taking
too long.

But in the Fletcher case in particular, because he was such an
egregious actor, it was clear that the FCC’s enforcement activity
against him escalated over time. Originally, we began an investiga-
tion into the complaints that we were receiving in mid-1996. By the
end of 1996, we had issued a fine against his companies. We broad-
ened our investigation about a month later. At that time we began
to realize—this was the beginning of 1997. We began to realize
that this was a really bad actor, and we contacted the FBI’s field
office in Los Angeles to try to track him down and get more infor-
mation about him.

We issued another forfeiture against him in May of 1997, about
a year after we first got a lot of complaints, and then it became
clear to us that he had disappeared and he was no longer in the
business. At that point we decided that we wanted to make sure
he stayed out of the business. We issued an order to show cause
to revoke his license, and that final order was—that has to go
through a hearing procedure because he has some fundamental due
process rights. We designated his operating authority for hearing.
He didn’t show up. And at that point we revoked his license.

Senator COLLINS. It is my understanding that the FCC sent a
number of notices over the past 3 years, though, and that all of
them came back as either refused or no addressee or unclaimed, so
that it was evident pretty early on that you weren’t going to be
able to find him.

Do you think the FCC should have acted sooner?
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Mr. KENNARD. I think the FCC should act as quickly as possible
on all slamming complaints. I think it takes too long. Fletcher is
not the isolated instance of that.

Senator COLLINS. Do you believe that the major carriers who
dealt with Fletcher who realized that there were problems here,
that they had very questionable letters of authorization, that he
was combining the LOAs with the sweepstake offer in contradiction
to your regulations, do you think they had an obligation or should
have an obligation to report to you when they uncover a case where
your regulations are not being followed by a company they are
doing business with?

Mr. KENNARD. Yes, I like this provision in your legislation which
requires the carriers to notify the FCC when they become aware
that there is a problem. I think that that would be a helpful solu-
tion.

Senator COLLINS. One of the troubling facts that we learned dur-
ing this investigation is that sometimes the long-distance carriers,
the major carriers, the facility-based carriers, are not checking to
see whether there is a tariff before doing business with a provider.
And in the Fletcher case, as you have pointed out, he registered
with you or filed the tariff for a couple of his companies, but he
didn’t with others.

Should there be some sort of requirement that there be a check?
My concern is that were it not for the notoriety that our investiga-
tion has given Mr. Fletcher, there would be nothing to stop one of
the carriers from doing business with him tomorrow, despite your
order barring him, because they are not checking with you.

Mr. KENNARD. Well, this goes back to what I believe is the single
most important thing we can to prevent slamming, and that is to
take the profit motive out of it. If carriers knew that companies
that they deal with, if those companies got involved in slamming,
that they weren’t going to be able to remit any funds to the car-
riers, I think that they themselves would be more vigilant in polic-
ing the kind of people that they do business with. So I think it all
comes back to that.

Senator COLLINS. I think that is a powerful improvement, and it
is one that I know you are working on from a regulatory perspec-
tive and we are working on legislatively. But that assumes that the
consumers realizes it. And when you have a company that is
named “Phone Calls,” the consumer is not going to realize it. And
that is why I think we need to look at that aspect of the problem
as well.

Mr. KENNARD. I agree.

Senator COLLINS. It is also troubling to me that GAO testified
this morning—and I don’t know whether you are aware of this—
that they believe that Mr. Fletcher is still in the long-distance busi-
ness. Were you aware of that prior to the testimony this morning?

Mr. KENNARD. Frankly, I don’t think anyone knows where Mr.
Fletcher is or what he is doing. We have been in contact with var-
ious law enforcement authorities through our field offices and else-
where, and we have not received any definitive information about
what this man is doing or where he is.

Senator COLLINS. Part of taking the profit out of slamming is
making sure that the fines for slamming are sufficiently high so
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that slamming doesn’t pay. Would you support an increase in the
civil fine authority such as suggested by the legislation that Sen-
ator Durbin and I have introduced?

Mr. KENNARD. Yes, I think it is important to send a signal to all
carriers that slamming is a serious offense, and one way to do that
is to make sure that they understand that if they get sloppy, even
if it is not an intentional violation, they need to be vigilant to pre-
vent this sort of activity. So I think that increasing the level of
fines is a helpful thing.

Senator COLLINS. Because right now some companies are treat-
ing the fines as just a cost of doing business, so I think that is part
of taking the profit out of it for them. And that is something that
I do want to pursue.

Just so I get you on the record, we talked earlier about the fact
that intentional slamming is now currently a separate Federal
crime, and the legislation that Senator Durbin and I have intro-
duced would make intentional slamming possibly subject to crimi-
nal penalties in the more egregious cases, such as Mr. Fletcher’s.
Would you support that provision?

Mr. KENNARD. I think that would be helpful. I think we have to
be very careful to make sure that we are clearly defining intent,
because under any criminal statute, as you know, you have to be
very, very explicit about that.

Senator COLLINS. Right, and there is, I should mention, some
changes in long-distance service that do occur because of error. But
that isn’t really what our bill is designed to do. We want to get
after the intentional, deliberate use of slamming.

Mr. KENNARD. Right.

Senator COLLINS. One final issue that I want to talk to you about
is the actions taken by State governments. I am concerned about
the disparity between the slamming penalties imposed by the
States and those imposed by the FCC. And we have got two
charts—dJ and K,! that compare the slamming enforcement actions
gs of April between the Federal Government and aggregating the

tates.

Now, you have recently imposed a very hefty fine on the Fletcher
companies of $5.6 million, I think it is, which we could add to the
$1.8 million. But you are still substantially below the amount of
money that has been imposed by the States.

Do you think your enforcement actions have been tough enough
using your current authority?

Mr. KENNARD. I think that for the egregious violators we should
have more stringent fines. It is important to understand some-
thing, though, more about just the gross numbers in understanding
how the enforcement process works.

At the FCC today, the staff is delegated authority to issue a for-
feiture in the slamming area for up to $80,000. And so if the fine
is issued at the staff level, it can move more quickly because we
have more resources at the staff level. It avoids the process of
bringing the complaint up to the Commissioners and having a full
Commission vote. So it is faster.

1See Exhibit 39 (j) and (k) of the April 23, 1998 hearing in the Appendix on pages 243 and
244 respectively.
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In cases where we can get the attention of the carrier with an
$80,000 notice of forfeiture, and when they cooperate with us and
we bring them in, it is often more effective if we levy a smaller
fine. Or, stated another way, sometimes the size of the fine is not
as relevant as our ability to get the carrier to the table so we can
negotiate a consent decree and actually enter into a long-term mon-
itoring arrangement so that the carrier has to report to us on reme-
dial efforts they have taken, for example. So it is a little misleading
to look at just the gross amount of the fines to evaluate the level
of our enforcement activity.

There is a fundamental matter. We are not in competition with
the States in levying fines here. As I said before, we invite the
States to be in this area. We want them to be active. We want their
enforcement to be effective. And we are not trying to levy more
fines or fewer fines than them.

Senator COLLINS. I understand that, but the States generally
have not only imposed higher fines and tougher penalties, but they
have acted much sooner. And I think that is really critical because
you have cases where slamming can go on for a very long time
while the FCC is going through its processes.

So I think that one thing that we need to look at is how can we
act more quickly in addition to imposing heftier fines.

Mr. KENNARD. Well, some States have; some States haven’t. The
point is that I agree we need to expedite the processing of these
complaints. But, again, we don’t want more complaints. We want
fewer complaints. And I am convinced that issuing huge fines is
not going to deter all the slamming complaints. Some it will. Some
it won’t. We have to take the economic incentive out of slamming
to solve this problem.

Senator COLLINS. I agree we have to take the economic incentive
out of slamming. Slamming cannot pay. It does now. We also need
to try to prevent those bad actors from getting in in the first place,
and we need to send a very strong message that it is not going to
be tolerated. And I think having criminal penalties available, hav-
ing tougher fines, would deter some people.

Right now it can be treated as a cost of doing business, and cer-
tainly the availability of criminal penalties and tough fines sends
a far different message from the Federal Government about our se-
riousness in combating this problem.

Mr. KENNARD. That is a fair point, and I intend to direct the
FCC staff—in fact, I have directed the FCC staff to revisit the level
of the forfeitures that are being recommended so that we can up
the ante for these sorts of violations.

Senator COLLINS. I think that would be very helpful. I don’t want
to dwell on this point, but I want to show you one more chart!?
which looks at a number of companies against whom there have
been considerable slamming complaints. And, again, it compares—
the State actions are in red, the Federal actions are in green. I
would just urge you to take a look at that, because I think right
now that the message is being sent that the Federal Government
is not really committed to cracking down on this problem.

1See Exhibit 39 (k) of the April 23, 1998 hearing in the Appendix on page 244.
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One final question on the issue of the States. When the States
take enforcement action, does it trigger a review by the FCC? Is
there coordination or some sort of reporting by the States to the
FCC when they take enforcement?

Mr. KENNARD. Not on each individual action. We are in regular
contact with the State public utility commissioners, the National
Association of States Attorneys General, to share information and
enforcement techniques. But there is not a formalized notification
system.

Senator COLLINS. Thank you very much, Mr. Chairman, for your
testimony. I suspect that some of the other Members who were not
able to get back due to continuing activity on the floor may have
some questions to submit for the record. We look forward to work-
ing with you to solve this problem.

There is no doubt in my mind that deregulation has had many
good benefits for consumers, but that it has also been an open invi-
tation to scams and fraud by the unethical providers. And that
doesn’t mean that we shouldn’t continue to deregulate the market
and promote competition. But legitimate providers are harmed just
as much as consumers are by the actions of companies that slam.

We have an obligation as we pursue deregulation to not forget
about the consumer and to put in place consumer protections that
perhaps were not needed in a regulated environment. It is clear to
me from the two hearings we have held, plus our 6-month inves-
tigation, that the existing enforcement actions have been woefully
inadequate and that current laws aren’t strong enough, that you
don’t have all the tools that you need to cope with this problem.
Otherwise, we wouldn’t see it keep continuing to spiral ever up-
ward.

The FCC can’t treat slamming as a technical or an administra-
tive problem that can be solved with polite warnings. I think we
need far tougher and more aggressive action.

Senator Durbin and I will be working with our colleagues, espe-
cially Senator McCain, who has reported some slamming legisla-
tion. We have already talked to Senator McCain about strength-
ening the bill that was reported by the Commerce Committee. We
want very much to work with you. Our goals are very similar.

From my perspective, it seems to me that we need to take three
actions legislatively:

First, as you have emphasized throughout your testimony, the fi-
nancial incentive for slamming must be removed. Under the cur-
rent law, the slamming carrier gets to keep the money from its
fraudulent activities. Consumers should be able to refuse to pay the
unauthorized carrier. Crime shouldn’t pay. There should not be a
benefit for slamming people. I know you have proposed going even
further, and we have talked about ways to set that up that might
go even beyond what we have suggested.

Second, penalties for slamming must be tough enough to stop the
problem from growing each year. That is the situation we are in
now. It seems to me that the companies are treating the fines as
just a cost of doing business, that in many cases they are not going
to be caught at all, so they are never going to be subjected to pen-
alties.



86

And, finally, I believe that we must establish criminal penalties
for cases of intentional, deliberate, repeated slamming. Currently,
it is not a crime and, thus, the people like Daniel Fletcher in this
world can pretty much get away with this activity.

I am going to continue to work with my colleagues on this Sub-
committee and also with you, and I would appreciate any advice
that you might have for us as we pursue this initiative.

I want to thank you very much for being here today.

Mr. KENNARD. It is my pleasure.

Senator COLLINS. And we look forward to working with you.

Mr. KENNARD. Thank you.

Senator COLLINS. I want to thank the Subcommittee staff who
worked very hard on this investigation, especially John Neumann,
Kirk Walder, Tim Shea, Lindsey Ledwin, Mary Robertson, and
Steve Diamond from my personal staff.

I appreciate your being here today, and the Subcommittee’s hear-
ing is now adjourned.

[Whereupon, at 12:43 p.m., the Subcommittee was adjourned.]
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“SLAMMING”
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Good moming. My name is Susan Deblois, and I live in Winthrop, Maine. It is
a pleasure to be here this morning to tell you about my experience with telephone

slamming.

1 was slammed in early 1997 by a company from Texas called Excel
Communications. At the time I had my long distance service provided by MCI, and was
very satisfied with their service. I had been with Excel Communications earlier, but
switched to MCI and had used their service for about two months. Excel may have

slammed me because they had my name and number as a previous customer.

I learned that I had been slammed when MCI called and asked why I had switched.
I was both shocked and surprised as I had not authorized any change in my long distance
service. In fact, I had told MCI that I didn’t want anyone to be able to change my phone
service. I never received a call, or any notice, asking or telling me about any changes in

my phone service.
I was very upset that I was slammed because I had two 800 numbers and a calling

card that my two college-age daughters (one in New York and one in Massachusetts) use

to call home and make other long distance calls. In addition, my husband and I travel

(87)
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frequently. Had there been an emergency with my daughters or while my husband and
1 were traveling, none of our family would have been able to make a long-distance call
using our MCI numbers. While my daughters would have been able to cali home collect,
if they would have reached my answering machine, they would have been unable to leave

a message.

It was difficult for me to get switched back, but I was able to return to MCI after
after calling them and explaining the situation. 1 did pay one bill to Excel of about $50,
and had to pay some extra fees to MCI because I had not stayed with them for three
months, both of which I probably should have contested. But, I was in graduate school

at the time, and was very busy, and just wanted to have the problem resolved.

1 hope my experience with slamming is of assistance to you in your efforts to stop

companies from doing this in the future.
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STATEMENT OF
PAMELA CORRIGAN

West Farmington, Maine
Before The
SENATE PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
Hearing On
UNAUTHORIZED LONG DISTANCE SWITCHING
“SLAMMING”

February 18, 1998

* Kk X

In June of 1997 I received a certified, return receipt letter from Minimum Rate Pricing,
Incorporated and found typical advertising prop da inside. B 1 jve so much of this
type of unsoficited mail I read only the opening paragraph of their letter which began with a
greeting thanking my household for using Minimum Rate Pricing's telephone services. My family
customarily tasks me with the responsibility of searching out the best long distance phone service,
but just to be sure, ] checked with my husband and son to be sure neither had spoken with a
(deplwuc 1gpesentative. When they confinmed that they had not authorized any change in our

hone service, Tb a fittle irritated with the dramatic return receipt tactics of the letter
but ﬁgured that since we had not signed up with this company the correspond was of little
consequence. Usually I would toss such literature in the truh but T had been waiting for a friend
10 send information about another long distance carrier, Unidial, so I held on to the Minimum
Rate Pricing letter until I could check with my friend to see if there was any connection between
the two companies.

My son left for college in late Junc end I got serious about changing our long distanoc carrier to
Unidjal because they provide an attractive calling card service for students. When 1 c d my
local telephone carrier to switch from our long time long distance carrier, AT & T, to Unidial, [
was informed that T had been changed severs] weeks earlier to Minimum Rate Pricing. I asked
who changed the service and they explained Minimum Rate Pncmg had made the change. My
response was rl'hey can't do that!". The very polite customer service representative explained to
me that companies can switch your service without any written authorization. She further
ocphmedtomethnnwaspossﬂ:leloplacealockmywrmcethughywrbcdmerso
which would require that any future changes be made by the customer personally I proceeded 10
change my long distance carrier to Unidial and placed 2 lock on my service.

Angered by the unauthorized change, 1 semched tuough ny unliled docutnents amd tound the
Minimum Rate Pricing letter...and read the whole thing this time. I found mixed in with the
vasious pages of infuration s 3 X § card with # place to request additivnal infornation about the
company. Listed at the very bottom of the card was the option to "cancel the order™. | felt T had

been tricked T wanderad how it was possible for a company to change your telephone service
simply because you did not resp vmhm a specified of time telling (hcm you don't want
their service. How could it be that the burden was on the to respond in order for them

10 keep the status quo?
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Few things in life get my blood boiling, but for days after leaming that companies can unilaterally
make such changes, the feeling that 1 had been violated had not subsided 1 wrote to the FCC
stating that I felt it should be illegal for panies to change long di carrier service without
the customer’s expressed penmission. Secondly, 1 suggested that if such an unauthorized change
is made, the guilty pany should be responsibie t0 pay the original telephone camrier for all
costs associated with correcting such changes

When ] sent the letter I expected that the staff at the FCC would be much too busy to respond to
such an isolated issue. To my surprise I received an acknowledgeuent letter from the FCC and
Iater received copies of correspondence from my local carricr and Minimum Rate Pricing, the
originals of which I believe were sent to the FCC. The local carrier's response was simply a
history uf what changes had been made on what dates  The Minimaun Rate Pricing response
asserted that it had followed all required procedures, including the independent verification
pme«swherebyﬂwychimtohuverewrdedmyhusbmd‘svoicewhenhegnvemthoriution(o
change the segvice. Mylusbmdmdlduekleduthdrmponsebecmsewebo(hkmwhow
rudc and abrupt he is to all telephone solicitors. Even if he had experienced & brief spell of
patience, he never would have endured the solicitation through to the verification process and in
Iact, he did not recall ever rowsiving & <all from any telephone carrier during the period in
question.

Phone slamming not only effects households; it impacts municipalities and busi also. The
phone service for my empluye, the Town of Farmington, was changed from AT & T to World
Tel in mid-January without the proper authorization. It is difficult to track the history behind this
type of phone service change-over in large organizations, but we believe World Tel made the
change based on their conversation with one of the Town's recreation department staff members
who is not authorized to make such a change. It is imperative that telephone companies making
such solicitations be required obtain written permission from the person authorized to obligate the
organization. .

My stories are not sensational. They are not newsworthy. They are not even particularly
interesting to outsiders. But I can't help wondering how many others are experiencing similar
frustrations. Because the practice of phone slamming is a quiet and seemingly innocuous, it

ives little ion. Thus unscrupulous companies continue to get away with this form of
stealing. [ applaud Senator Collins for bringing this issue to light in Maine. From what 1 have
lcamned since | was telaphone slammed, what you will hear today is only the tip of the iceberg 1
hope the good Senator succeeds in bringing about legislation to prohibit these practices and also
hope she is able to help educate the public regarding the locking mechenism available through
loca! phone companies so citizens can protect their right to select their long distance casrier until
proper corrective legislation is enacted.

It is an honor Lo give testimony at this hearing and I thank you for your time
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STEVE KLEIN
Before The
SENATE PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
Hearing On
UNAUTHORIZED LONG DISTANCE SWITCHING
“SLAMMING”

February 18, 1998

* %k K

Mermaid Transportation Company is a small Maine owned and
operated business that was established in 1982. Our primary
business is our five trips daily from Portland, Maine to Boston's
Logan Airport and back. We also have an extensive charter business
that caters to business and private groups. .

Virtually all our business is conducted over the phone.

Our business was “slammed” on Friday, October 3rd sometime
after business hours, all our phone lines were “slammed” by
Business Discount Plan, a Long Beach California company that had
acquired our name from AT&T. All four of our phone lines were
“stolen” without authorization.

We were completely unaware of this seizure until sometime
the next day when an office staff member thought our in-state lines
were out of order because we could not access them by dialing a 1-
700 code. The condition continued the next day, Sunday. By Monday,
October 6th, we realized after calls were made to Bell Atlantic and
OneStar (the carrier who handles our in-state and out-of-state
service) that our lines had been *slammed.”

This seizure disrupted our business (which is dependent upon
making and receiving long distance and intrastate calls) for four
days and required hours on the phone with Bell Atlantic and our
carrier OneStar to rectify the matter.

When | asked Bell Atlantic how this could happen and who
could have given AT&T our numbers they could not respond with an
intelligent answer.
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Furious and frustrated, | was about to put this matter behind
us when | received a call from AT&T wanting to know why we had
switched from them and wanting switch us back. ! immediately
asked for the supervisor who then would not give me his name nor
the department at AT&T he was calling from. He then came up with
another number at AT&T that he said would help us. It turned out to
be Small Business Billing, which had nothing to do with the matter.

1 told AT&T the details and the solicitation call from AT&T
from an anonymous department and manager. They looked up our
numbers and said that they sell blocks of time to outside carriers
who “Siam” these numbers. When asked just who they sold our
numbers to they said they could not reveal that information. | feel
that AT&T is certainly not off the hook here (pardon the pun) just
because they sold time to someone who has acted unlawfully.

With some further investigation | was able to find out that
Business Discount Plan was the party that seized our lines. | called
them for an explanation and they insisted that a woman in our office
had authorized the switch back In July. | said that was impossible
because | knew that she would not have aliowed this to happen and
that she did not have authorization in her job capacity to do that.
The person from Business Discount Plan said he had a tape. | told
him that | would be delighted to listen to it. He said he would have
it in a few days and play it for me. That was in November and | have
never heard the tape.

“Slamming” is unfair and | believe infringes upon individuals’
and business’ privacy. If electronically they can steal your phone
lines, why could they not tap or play havoc with your incoming and
autgoing calls?

| also believe that they are preying upon the elderly with
deceptive mall or just unauthorized “slamming.” Unfortunately, the
elderly sometimes don't understand what Is going on or feel that
they cannot change the situation.
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In January ! again received a phone call from Business Discount
Plan to check and see if certain charges had been removed from our
bill (which they had). | asked the person on the line about the tape
that never surfaced, and she replied that her office was separate
from Business Discount Plan’s office and that she worked for a
telemarketing firm.

Back in October | contacted the FCC and the Maine Public
Utilities Commission about this. But the FCC wants names and other
information that we cannot get because these people will not
identify themselves. in fact, they are representing themselves as
AT&T. Frankly, this is a federal matter because most of these
infractions are coming from out of state.

Something must be done to penalize these unauthorized
“break-ins.” It seems now that the perpetrators are making a lot of
money and get a slight slap when caught (at best) and the victims
are required to put the pieces back together — which is time and
money consuming.
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THE NIGHTMARE OF TELEPHONE “SLAMMING”

Testi y of the National C s League
to the S Per t Subc itee on ¥ igations

by Susan Grant
Vice President of Public Policy and Director, NCL’s National Fraud Information Center

February 18, 1998

The National Consumers League, America’s pioneer c oreanization, appr
the opportunity to provide the Senate P Subcommitee on Investigations with insight into
the dark side of teleph ition -- sl ing. The rising problem of unauthorized carrier

itching is a nigh for the victims and threatens to undermine the benefits of increased

competition for telephone services. NCL is a private, nonprofit organization that has repr
consumers in the marketplace and the workplace since its founding in 1899,
NCL’s Rele in Fighting Telept Related Fraud snd At

NCL has taken an active role in educating consumers and advocating for appropriate
consumer protections concerning telephone-related fraud and abuse. In 1992, NCL created the

National Fraud Information Center, a unique hotline service, 1-800-876-7060, which consumers

can call for advice about telephone solicitations and report ible fraud and deception. The
NFIC’s services were expanded in 1996 with the launch of its web site, http://www,
fraud.ore. through which consumers can make inquiries and report fraud. With the advent of
scams in cyberspace, the NFIC now also offers advice about and takes reports of fraud
perpetrated through online services and the Internet,

Consumers’ fraud reports are uploaded dailv by the NFIC to the database maintained by

the Federal Trade Commission and the National Association of Attomeys General. The NFIC
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also relays selected fraud reports to over 160 mdividual federal, state and local law enforcement
agencies who have arranged 10 receive them. This alerts them to scams they may wish to

investigate and provides the d ntation needed to shut down fraudulent operations.

The free consumer and law enforcement services that we provide are supported by the
members of the National Consumers League and contributions from corporations and trade
associations that are concerned about consumer fraud and fairness in the marketplace.

NCL also coordinates the Alliance Against qud in Telemarketing, which is comprised of

D! ives from er groups, iaw enforcement and regulatory agencies, trade
associations. telephone carriers, credit card companies. and other business interests. The AAFT
conducts meetings and produces materials designed to educate its members and the public about
telephone-related fraud. including unauthorized carrier switching. In addition. NCL works with
the media, and in partnership with other groups. to raise public awareness about how to navigate
the new telecommunications marketplace.

mming is on th

Last vear. the number of reports made to our National Fraud Information Center sbout
problems with carrier switching increased steadily. In the first six months of 1997, we received
221 reports: by the end of December. the total was 810, making carrier switching the fifth most
frequent problem reported to the NFIC. Of those, fewer than 5 percent concerned situations in
which consumers voluntarily switched service on the basis of what they contended were price
misrepresentations. The vast majority of reports were about unauthorized switching.

However. we know that what we are hearing is just the “tip of the iceberg.” According to

a Louis Harris & Associates survey commissioned by the League last September to look at the
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affects of telephone competition in three Midwest markets, Chicago. Detroit/Grand Rapids, and

Milwaukee. nearly one-third of the respondents had been slammed themselves or knew someone
who had. Only 7 percent complained to a government agency, 2 percent to a group such as ours.
Most complained to the slammer, the original carrier, and/or the local exchange carrier.

In fact, the local telephone companies are probably the best sources of statistics on
slamming, since they provide the switching and billing services for other telephone service
providers. For example, according to Ameritech, which offers local exchange services in five
states in the Midwest, the company received 115,958 slammig complaints in 1997. From
January to June of 1997, the number of slamming complaints was 45,754, nearly double the
25,285 slamming complaints the company received during the same period in 1996. In the last six
months of 1997 Ameritech received 70,204 additional stamming complaints. And in January of
1998, the company received more than 15,000 siamming complaints, the most in any single month
so far. These escalating numbers, while alarming, probably do not include every unauthorized
switch, since not all consumers complain or even realize that they have a problem.

is Slammin n 2 '

In reviewing the reports we received in 1997 about unauthorized carrier switching, I found
that fewer than 10 percent involved the major, well-known carriers. One reason why slamming
occurs, even with legitimate telephone service providers, is that they may hire other companies to
market on their behalf. Since those marketers are often compensated on a commission basis,
there is obviously an incentive to claim that consumers agreed to switch, even when they did not.

More than 90 percent of the slamming reports we received last year were against resellers

of telephone service or the billing ager yrs. or middl who sometimes act on their behalf.
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While of the slamming reports concerned long-distance service, some consumers reported
unauthorized switching of local toll and locat telephone service where competition for those
services exists.

Anyone can be a telephone company now. It is not necessary to build your own
infrastructure; you can simply purchase telephone service in bulk and resell it to consumers. That
is undoubtedly creating more choices and, in some cases, more competitive pricing. But because
the telephone system is based on faith, the faith that change orders and orders for optional
services submitted to the local exchanges truly reflect consumers’ decisions to purchase those
services, it also creates a wonderfitl opportunity for crooks to fraudulently bill consumers, and to
use their local telephone companies to collect the money for them.

n most cases, consumers have never heard of the companies that sammed them. Our

Harris survey confirmed that 80 p of the dents with slamming experience did not

even know that they had been victimized until they received their bills. And sometimes it is not
obvious that there is & different company name on part of the bill, especially since telephone bills
now run several pages. Because the rates that slammers charge are invariably much higher than
the consumers’ original carriers, the first tip-off that there may be a problem is often the fact that
the bill seems unusually high. Another way that consumers may discover they have been slammed
is if their original carriers contact them to say “goodbye.” In some cases, consumers only find out
that they've been switched when their calling cards or other optional services no longer work.
How Does Slamming Occur?

Many consumers have no idea how their service was switched, since they do not recall

having any jon or other contact with the companies that now appear on their bills. They
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are forced to reconstruct what might have happened or to ask the slammer how authorization was
supposedly given.

The most common ploy appears to be the billing consolidation pitch: a call is placed to a
residence or business by someone purporting to be from AT&T or the local telephone company in
that area. Whoever answers the phone, whether he or she is the telephone account holder, is
informed that it is now possible to get all telephone carriers consolidated on one bill - in fact, in
some cases, the caller says that it is now mandatory under FCC regulations or federal law for bills
to be consolidated. The person answering the phone says, “sounds good to me,” not realizing
that, in most cases, telephone services usually consolidated on one bill already, and never
intending to switch service. In fact, the consumer is often explicitly assured that this will not

Another variation on this scheme is the discount plan scam, where again the callers
pretend to be consumers’ existing carriers and announce that because they are such good
customers, they are eligible for special discounted rates. Again, the consumers say. “great,” only
to be hit later with much higher rates by companies with whom they never agreed to do business.

. someone in the household signing up to recei upons for products or to enter
sweepstakes without realizing that in the fine print, they are agreeing to switch their
telephone sesvice;

. receiving calls from companies pretending to be their existing carriers, asking if they are
satisfied with their service, or from organizations supposedly conducting surveys. If

whoever answers says ves to any of the questions, their answers are taped and then
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presented later as proof of authorization;

. asking for written information in response 10 a telephone solicitation — something that we
always encourage consumers to do — and then having their service switched;

. failing to respond to negative option notices that they think are simply junk mail, when in
fact their service will be switched to the sender’s company unless they give notice that
they do not want that o happen.

The creativity of siammers is boundless. In one instance, the consumer said that he was
contacted by someone who told him that he had reached his credit limit with his regular carrier
and had to switch to another in order to keep making long distance calls.

In another especially inventive scam, the consumer was lured to calling a number in
response to an advertisement for doing telemarketing work at home. He Iater received a notice
that his service was switched and that, in addition to his calling charges, he would be assessed a
$10 monthly fee for “tracking” his work. We have received other reports from consumers sbout
slamming that occurred as a result of responding to ads for employment.

We have also heard from some consumers who said that they were contacted by
companies claiming to have purchased their oid debts, unrelated to phone services, and

threatening to proceed with collection unless the s switched their phone service to them.

Finally, consumers can be victims of “phantom switching.™ The Illinois Attorney General’s
Office brought action against one company that was accused of picking consumers with Latino
names out of the phone directory and submitting change orders with their names and numbers to

the local exchange carrier, without having any contact with those consumers at all.
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Many consumers report being slammed multiple times -- one man was slammed by the
same company seven times. Some also report being billed by the unauthorized carrier for
additional unwanted services, such as voice mail and paging.

HiH i “ »

When consumers discover they have been slammed, they are shocked and outraged. But
that is only the beginning of their ordeal. If they call the company listed on that section of the bill,
it may be the slammer or a billing aggregator acting on behalf of dozens of telephone service
providers to make billing arrangements through the local telephone company and supposedly
handle disputes. However, many consumers report that there is no answer at the number listed on
the bill, or the line is always busy, or they just get a recording, or the company representatives are
abusive and hang up on them. They do not know what to do next, and they do not even know for

sure who their ¢ laints are against, b the fact that there can be more than one company

name involved is very confusing. Furthermore. there is no address on the bill for either the
slammer or the billing aggregator, if there is one. This makes it difficult for the consumer to
notify the company of the dispute and to report the fraud to an agency or organization such as
ours.

In addition, consumers have complained that there were assured the charges will be
adjusted and their service switched back. only to find out later that those promises were false.

Probi ith Proof of Authorizati

When consumers do manage to reach the slammers or their rep ives and q
the authorization for switching, the proof that is offered is often fabricated. For instance,

consumers report that:
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. the signatures on written authorization forms were forged;

. the audio tapes were doctored so that “yes” answers in response to questions unrelated to
switching telephone service were used as proof of authorization;

. the names of the people who supposedly agreed to switch were unknown to them;

In one case, the person who purportedly authorized the switch was long-deceased.

Frequently, the companies claim to have audio tape recordings of the agreement but refuse
toplayt.hem. One consumer said that the company eventually said there was a problem with the
tape and it was blank. Another contended that he was out of town on business and there was no
one else home when the conversation supposedly occurred. In some cases the people named as
agrecing to switch were children, who clearly had no authority in that regard.

In addition to being charged exorbitant amounts, slamming victims reported that they were
charged for the same time period by more than one company, that they had difficulty getting
adjustments or refunds for overcharges, and that they were threatened with collection or loss of

telephone service if they refused to pay disputed charg .Coummerulso'comphinedthnthcy
were unable to get reinstated in special calling plans or programs with their original carriers and
lost other premiums as a result of being slammed.

In some cases, slamming victims also reported that they had difficulty getting switched
backtothcirotiginalcanius,MmremﬁMtomyM&ﬁng&uwmthwghﬂwFCth
provide that they should be switched back at no charge. Furthermore, many consumers who
contacted us about slamming were unaware that they had the right to pay only the amount that

their original carriers would have charged for the calls in question.



102

In our Louis Harris survey, 80 percent of the respondents said that their slamming
problems were resolved, but a third described the process as very difficult or somewhat difficult.
Twenty-six percent said it was somewhat easy, while another third said it was very easy.
Consumers who talk to our fraud center counselors express the strong belief that their right to
choose their telephone carriers should be protected. They feel that it is unfair to have to spend
their time and energy going around in what often seems like endless circles to resolve problems
that were not of their making. Obviously, legitimate carriers also suffer from unauthorized
switching of their valued customers.

How to Stop Slamming

Consumers have lost control over their telephone service. The promises of
telecommunications competition are outweighed at this point by the potential for fraud and abuse.
We cannot go back to the days of one phone company, nor should we. But in anticipation of
even more competitive pressure as the market for telephone services expands, stronger measures
are needed to protect consumers and ensure a leve! playing field.

‘We believe that there are several crucial stepstlmmustbeukenio stop slamming and
create a fair competitive environment.

1 Ban “negative option™ promotions for telecommunications services. Consumers fail to
grasp the fact that if they ignore these solicitations, tMueMtommm.

2. Change the verification process for switching. Written or taped authorization does not
work because it can be faked. Furthermore, there is no requirement that proof of authorization be
submitted along with the change order to the local exchange carrier. Rather, the authorization is

only provided after the damage has been done, if the consumer guestions the switch.
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One idea that we have suggested is that consumers be issued PIN numbers by their local
exchange carriers when they first obtain service. Consumers’ service could be switched only if the
they provided their PIN numbers to their desired new carriers, who wouki submit them for
confirmation to the exchange carriers with the change orders. To avoid the potential problem of
consumers’ service being repeatedly switched once their PIN numbers become known, consumers
could be given new PIN numbers by their local exchange carriers each time they changed any of

.1

service pr S.

lonh

their
Alternatively, there could be a requirement that consumers be notified in writing by their
local exchange carriers whenever change orders have been submitted. Consumers would have to
respond affirmatively within a certain time period or the change would not be made.
3. Require that the address of the telephone service provider or its agent be provided on the
bill. This would help consumers dispute charges and report slamming incidents.
4. Require telephone service providers and billing aggregators to meet specific minimum
standards for handling consumer disputes regarding alleged slamming. If those standards are not
met, local exchange companies should be barred from preforming billing services for those service
providers or billing aggregators. Any monies payable to the slammers should be forfeited and
used for consumer redress and public education. In addition, Congress should consider the
possibility of greater penalties for slamming.
S. Give consumers the right to refuse payment to the slammers or their representatives. The
most effective way to deter slamming is to prevent companies that change consumers’ service
without authorization from being able to reap the financial reward for doing so. While we

support the idea that payments consumers have made to unauthorized carriers be passed back to

10
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incentive for carriers to slam, or that it would make consumers whole. Consumers will continue
to pay, fearful of losing their telephone service. And like other fraudulent telemarketing
operators, some slammers will undoubtedly hide their ill-gotten gains in off-shore bank accounts,
change their company names, and continue in the same or some other illegal activity. Ultimately,
recovery by the consumer or the original carrier may not be possible, or could be greatly delayed.
6. Improve the carrier freeze option. With the carrier, or “PIC” freeze, consumers have
more protection against unauthorized carrier switching because their local exchange carriers
cannot implement any change orders without the consumers’ direct authorization. However, even
this option is not foolproof at present. Some consumers’ service providers are switched even
when they have PIC freezes. One way that this apparently can happen is when the slammer isa
reseller of service from the consumer’s original carrier. For instance, if the consumer has AT&T
long distance service and another company buys bulk service from AT&T to resell, that company
may switch the consumer’s long distance service to its own without authorization, but the local
exchange carrier may not be aware of that because its system cannot tell that there is a new
company involved, since the ultimate telephone service provider is still AT&T.

There seems to be a disconnect between the telephone services and the billing services.
An analogy is 900 number blocking, another free service that consumers can choose. While 900
number blocking physically prevents 900 numbers from being dialed from a consumer’s home, it
does not prevent fictitious bills for 900 number calls from being submitted through the local

telephone company for payment.

11
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Considersble time and energy is being devoted to developing new types of telephone
servioes for which consumers can be charged. Surely research should also be conducted to
develop better ways to protect consumers from unauthorized carrier switching and other
telephone-billed abuses.

Conclusion

Finally, as our Harris survey shows, consumers are barraged by telephone, mail and
advertising solicitations for telecommunications products and services. They need more objective
information about their choices and their legal rights. Government and the private sector should
initiate and support more educational efforts. The National Consumers League is leading the way
with materials such as our “Make the Call” survival guide for consumers, availsble free in English
and Spanish on the League’s web site at http//www.natlconsumersieague.org or by calling (800)
355-9NCL and specifying the English or Spanish version.

The problem of slamming has reached critical proportions. If adequate action is not taken
1o curb it, the marketplace for local snd long distance telecommunications services will be a

quagmire i d of the ¢ pia that was envisioned as a result of increased competition. We
ook forward to working with the Congress and others to ensure that the telecommunications

marketplace is fair and offers the benefits that consumers expect and deserve.

Respectfully submitted by:
National Consumers League
1701 K Street NW, Suite 1200
Washington, DC 20006

{202) 835-3323
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Testimony of Daniel Breton

My name is Danie! Breton and I am Director of Government Affairs
for Bell Atlantic in Maine. I would like to thank the Committee and
Chairman Collins for inviting me to testify on one of the most important
consumer issues in the telecommunications industry today.

The term “slamming” refers to the practice of changing a consumer’s
preferred carrier without his or her permission. The Federal
Communications Commission receives far more complaints ab;mt slamming
than about any other common carrier practice.

Slamming occurs because local telephone companies are required to
implement presubscription changes for long distance companies. The
overwhelming majority — more than 86 percent — of presubscription
changes in Maine are initiated by the long distance company. That company
typically places these orders electronically, by delivering a computer tape to
Bell Atlantic, which Bell Atlantic then runs on its systems. These tapes

automatically change the presubscribed carrier routing in our network and
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make changes in the customer’s billing records. Consistent with FCC
regulations, Bell Atlantic does not require any documentation from the
carrier. However, the FCC requires that the carrier submitting the change
retain documentation to verify that the customer actually requested the
change. .

Bell Atlantic processes two kinds of presubscription changes in Maine
— interLATA and, as of September 1997, intraLATA. In 1997, Bell
Atlantic processed 363,199 interLATA carrier changes in Maine.
IntraLATA presubscription began in Maine last year, and we processed
82,795 intraL ATA carrier changes for September through December 1997.
To put these numbers in context, Bell Atlantic has more than 670,000
subscriber lines in the State.

Bell Atlantic does not know for sure how many Maine customers have
been slammed. However, our records show that 643 customers in Maine
* said they were slammed in 1996, and 1582 in 1997.

Customers often do not learn that they have been slammed until they
receive their Bell Atlantic bill, which contains a notification of the change.
Customers then typically call Bell Atlantic to complain. When a customer

calls, our customer service representative establishes the customer's identity

“
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and then switches the customer back to the original carrier. The reps are also
instructed to offer customers who have been slammed a “freeze” so that we
will not process any carrier change request from a long distance company.
(A change can still be made if the customer contacts Blell Atlantic directly.)

We also advise the customer that we will remove any charge on the
bill for having changed the carrier in the first place and waive the charge for
changing the customer back to the original carrier.

Bell Atlantic offers billing services to long distance carriers. Some
such carriers, however, bill their customers directly. Carriers that use Bell
Atlantic billing service send us information by computer tapes or electronic
feed, which Bell Atlantic processes through its billing systems so that the
charges are shown on a separate page in the customer’s Bell Atlantic bill.
The first Bell Atlantic bill to a slammed customer may contain charges from
the new carrier. When the customer calls our customer service
representative to complain about being slammed and about the new carrier’s
charges, the rep may also credit the customer for those charges.

The FCC has rules that are designed to control slamming. A copy of”
these rules are attached to this testimony. The Commission currently has an

open rulemaking proceeding in which it is proposing to strengthen these
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rules. In that proceeding, Bell Atlantic has asked the Commission to adopt
rules that ensure that the victims of slamming will pay nothing to the carrier
responsible for the slamming. It has also urged the Commission not to
impose any obstacles on subscribers who wish to freeze their preferred
carrier selection beyond the change verification procedures of the existing
rules. Finally, Bell Atlantic asked that the rules that apply today to changes
of interexchange carrier service be broadened to cover local service as well.

There is no need for additional legislation at this time. The FCC will
adopt new rules, and Congress should wait to see if they solve the problem.
I would urge Members of Congress to continue to do the kind of thing that

you all are doing today — taking steps to alert consumers to this problem.
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PART 64--MISCELLANEOUS RULES RELATING TO COMMON CARRIERS

Subpart K--Changing Long Distance Service

Sec. 64.1100 — Verification of orders for long distance service generated by
telemarketing.

No IXC shall submit to a LEC a primary interexchange carrier (PIC) change order
generated by telemarketing unless and until the order has first been confirmed in
accordance with the following procedures: '

(a) The IXC has obtained the customer’s written authorization in a form that
meets the requirements of Sec. 64.1150; or

(b) The IXC has obtained the customer’s electronic authorization, placed from the .
telephone number(s) on which the PIC is to be changed, to submit the order that confirms
the information described in paragraph (a) of this section to confirm the authorization.
IXCs electing to confirm sales electronically shall establish one or more toll-free
telephone numbers exclusively for that purpose. Calis to the number(s) will connect a
customer to a voice response unit. or similar mechanism, that records the required
information regarding the PIC change, includirg autc ically recording the originating
ANI: or

(c) An appropriately qualified and independent third party operating in a location
physically separate from the telemarketing rep ive has obtained the customer’s
oral authorization to submit the PIC change order that confirms and includes appropriate
verification data (e.g.. the customer’s date of birth or social security number); or

(d) Within three business days of the customer’s request for a PIC change, the
IXC must send each new customer an information package by first class mail containing
at least the following information concering the requested change:
(1) The information is being sent to confirm a telemarketing order placed
by the customer within the previous week;
(2) The name of the customer’s current IXC;
(3) The name of the newly requested 1XC:
(4) A description of any terms. conditions. or charges that will be incurred;
(5) The name of the person ordering the change;
(6) The name. address. and telephone ber of both the and the
soliciting IXC; '
(7) A postpaid postcard which the customer can use to deny. cancel or
confirm a service order:
(8) A clear statement that if the customer does not return the postcard the
customer’s long distance service will be switched within 14 days after the date the
information package was mailed to {name of soliciting carrier];
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(9) The name, address, and telephone number of a contact point at the
Commission for consumer complaints; and

{10) IXCs must wait 14 days after the form is mailed to customers before
submitting their PIC change orders to LECs. If customers have canceled their
orders during the waiting period, IXCs, of course, cannot submit the customer’s
orders to LECs. .

[57 FR 4740, Feb. 7, 1992, as amended at 60 FR 35853, July 12, 1995; 62 FR 43481,
Aug. 14,1997, 62 FR 48787, Sept. 17, 1997]

Effective Date Notes: 1. At 62 FR 43481, Aug. 14, 1997, Sec. 64.1100 was
ded by revising paragraph (a}, effective Jan. 12, 1998. For the convenience of the
user, the superseded text is set forth as follows:

Sec. 64.1100 Verification of orders for fong distance service generated by teiema‘rkeging.

(2) The IXC has obtained the customer’s written authorization in a form that
meets the requirements of Sec. 64.1150.

LEE RN

Sec. 64.1150 — Letter of agency form and content.

_ {2) An interexchange carrier shall obtain any necessary written authorization from
a subscriber for a primary interexchange carrier change by using a letter of agency as
specified in this section. Any letter of agency that does not conform with this section is
invalid.

R}

{b) The letter of agency shall be a sep d (an easily
document containing only the authorizing language described in paragraph (e) of this
section) whose sole purpose is to authorize an interexchange carrier to initiate a primary
interexchange carrier change. The letter of agency must be signed and dated by the
subscriber to the telephone line(s) requesting the primary interexchange carrier change.

{¢) The letter of agency shall not be bined with indi of any kind on
the same document.

{d) Notwithstanding paragraphs (b} and (c} of this section, the letter of agency
may be combined with checks that contain only the required letter of agency language
prescribed in paragraph (e) of this section and the y information to make the
check a negotiable instrument. The letter of agency check shall not contain any
promotional language or material. The letter of agency check shall contain. in easily
readable. bold-face type on the front of the check, a notice that the consumer is

(5}
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authorizing a primary interexchange carrier change by signing the check. The letter of
agency language also shall be placed near the signature line on the back of the check.

(e) At a minimum, the letter of agency must be printed with a type of sufficient
size and readable type to be clearly legible and must contain clear and unambiguous
language that confirms:

(1) The subscriber’s billing name and address and each telephone number
to be covered by the primary i hange carrier change order;

(2) The decision to change the primary interexchange carrier from the
current interexchange carrier to the prospective interexchange carrier;

(3) That the subscriber designates the interexchange carrier t0 act as the
subscriber’s agent for the primary interexchange carrier change;

(4) That the subscriber understands that only one interexchange carrier
may be designated as the subscriber’s interstate or interLATA primary
interexchange carrier for any one telephone number. To the extent thata
jurisdiction allows the selection of additional primary interexchange carriers (e.g.,
for intrastate, intraLATA or international calling), the letter of agency must
contain separate statements regarding those choices. Any carrier designated as a
primary interexchange carrier must be the carrier directly setting the rates for the
subscriber. One interexchange carrier can be both a subscriber’s interstate or
interLATA primary interexchange carrier and a‘subscriber’s intrastate or
intraLATA primary interexchange carrier; and

{5) That the subscriber understands that any primary interexchange carrier
selection the subscriber chooses may involve a charge to the subscriber for
changing the subscriber’s primary interexchange carrier.

. () Letters of agency shall not suggest or require that a subscriber take some action
in order to retain the subscriber’s current interexchange carrier.

(g) If any portion of a letter of agency is lated into another language, then all
portions of the letter of agency must be translated into that language. Every letter of
agency must be transiated into the same language as any promotional materials, oral
descriptions or instructions provided with the letter of agency.

{60 FR 35853, July 12, 1995. as amended at 62 FR 43481, Aug. 14, 1997]
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Commissioner Susan Ness
Federal Commumications Commission

Before the
Permanent Subcommittee on Investigations (Governmeutal Affairs)
United States Senate

Fleld Hearing: "Switching Long Distance Service
Without the Conseut of the Customer {Slanvning}"

Portiand City Council
Portland, Maine

February 18, 1998

Thank you, Senator Collins, for inviting me to testify before you today on the
important issue of telephone slamming, the practice of changing a consumer's long
distance carrier without the consumer’s knowledge and express consent. There can be no
doubt that slamming, which deprives individual and business consumers of a fundamental
right — the right to use their carrier of choice ~ has become a major problem in the
industry. We at the Commission are committed o climinating this practice through
rulemakings and enforcement actions, both of which T will describe for you today.

Slammers are nothing if not bold. Victims of slamming include Members of
Congress and their staffs. as well as employees of the FCC.

The Commission receives more complaints about slamming than any other
telephone-related complaint. In 1997, we handled about 45,000 complaints in total,
dealing with such issues as high charges for calls from payphenes and for international
calls. Over 20,000 of those complaints — almost as many as for all other categories
combined -- were for slamming. In short, we are being deluged with an increasingly
large number of complaints, Morcover, I understand from my counterparts at the state
public utility commissions that state regulators are similady besieged.

Because many slammed consumers grin and bear it, or resolve their problems
without bringing the matter to the attention of govemment authorities, we don't really
know how many of the 50 million carier selection changes each year result from
slamming. If just 1% were slamming changes ~ 2 very conservative estimate — that
would total over 500,000 slamming incidents each year.

Not only is slamming a growing problem, but it is also one that consumers care
about passionately. In complaints to the Commission, consumers commonly use words
like “abused " "cheated," "pirated." "hijacked," and "violated" to describe how they feel.
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Slamming scenarios involve deceptive sweepstakes, misleading forms, forged
signatures, and telemarketers who do not understand the word "no.”

Quite simply, consumers are furious that their carrier selections are being changed
without their consent.

‘And now we're secing complaints about slamming of intral ATA (or "short-hani")
toll sexvice in areas where carriers are competing for presubscription. As competition is
introduced in the market for local telephone services, I'm sure reports of slamming won't
be far behind, .

The FCC has long taken slamming very seiously. Even before passage of the
1996 Telecommumications Act, we adopted orders to ensure consumers' right to use their
preferred camier. Our approach is two-pronged: first, our rules make it harder for
carriers to slam. Sccond, carriers who do not follow the rules are severely punished.

Inaaﬁmgﬂnesends,the&mmmmwmnedthcmﬁngoﬂsof
consumer protection and unfettered competition. We prohibited local camriers from
imposingamniudmgecharg:ifﬂwsubsm‘bcmawdﬁmmedmgewas
unauthorized and no evidence to the contrary could be obtained. And we ruled that the
slmmdngwﬁammkeﬂmcmmwbo!ebymhgﬁmitdidnacbargeme
subscn’bume;hanmeptefmedwﬁawmﬂdhave'charged.

No carrier may lawfully submit a change order unless it has complied with our
tules o obtain the subscriber's authorization, which may be cither oral or written. The
Commission's current anti-slamming rules require long distance carriers to use one of four
verification procedures to corifirm carrier change orders resulting from telemarketing:

(1) a waitten authorization;

2 confinmation from the subscriber via a toll-free number provided
exclusively for this purpose;

{3) an independent third party to verify the subscriber’s order; or
(4)  a "welcome package" — a letter that the consumer receives in the mail that
confirms 2 purported oral request by the consumer; unless the consumer
mmbmwmhmmms,&mmmeﬁm
two

Thus, your service cannot be changed si ly because you tell a telemarketer "okay” ~
ﬁ\aemmbeawwanmvaiﬁwﬁons?dmm&mim

anﬂsdomtreqmrcvaiﬁceﬁonofanaxhoﬁmﬁmeonwjmdinasigmd

2
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Letter of Agency (LOA). The LOA must, however, adhe:c to rules tha:dae'Cammmm
adopted to deter deceptive practices. Our rules specify what may be in the LOA:
essentially the minimum details of form and content necessary for mnm_aminnmuons
of carrier changes. Just as important, the rules also state what may not be included (such
as promotional material or contest entry data).

Tmnﬂmslmnﬂwddammisladingmddeccpﬁvemhamgpmcﬁm.sw_h
as having promotichal material in one language and the form to authorize a change in
carrier in another language.

The Communications Act now gives the Commission additional authority with
respect to slamming. The Telecommunications Act of 1996 added Section 258, which
makes it unlawful for any telecommunications carrier to submit or gxecuts a change in
a subscriber’s carrier selection, except in accordsnce with the Commission's verifications
procedures. That law also provides that any carrier that (1) violates these procedures, and
(2) collects charges for telecommumications service from a subscriber after such violation,
shall be liable to the subscriber’s propexly suthorized carrier for all charges collected. The
1996 Act requires the slamming carrier to disgorge any moncys it has received from the
consumer and turn them over to the rightful carrier. In this fashion, the slamming carrier
reaps no benefit from its illegal actions.

Ald\mghmel%Aaq'wedastammtymedmnismforeﬁmimﬁngﬂ\e
ﬁnmmialhmsiveforcmdusmslmemsmmmelmgmgeofmemﬁdmt
explicitly provide remedies for consumers that have been slammed, In addition, Section
258didnotprovideguidamemhowmr¢smmncﬂwwmplexamgmmtsbmvem
Mmmmm«mmmmmmmﬁm
slowing down competition or restricting consumer choige. On July 15, 1997, the

mdmiibdow)sm@nemmmmmhowbsttomeﬂmaddidmnlmﬂuﬂy
ptowdedbydwnewlawmprotectcmmmw}ﬁlemﬂ\esmmlimcpmmoﬁngﬁle
increased competition envisioned by Congress.

&Mﬁis&:mxdmofmmﬁ—slmmmg’ campaign. Simuitaneous
vdﬂ:mrfomulnimofmles@amnﬁngsmim?ss,andbmscofﬂnmedm
addr&&isnghgmmunoblminadvmofadopﬁngmwmks,me
cmmmmmmmmwmmmmw«

3
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slamming,

First, where the Comntission has recognized a pattern of slamming behaviar by
a carrier, we have investigated the situation and taken enforcement action as
Our primary enforcement tools axe forfeitures and consent decrees. Since 1994, the
Commission has taken enforcement actions against 17 companies. We have imposed
forfeitures totaling $160,000 against two companies, enicred into consent decrees with
pine companies with combined payments of $1.25 million, end have assessed
approximately $500,000 in proposed additiopal penalties against five carriers.

Consent decrees are especially useful in this area, because the carriers agree to
take actions beyond what our rules require to ensure that the activities that led to the
problem do not recur. Consent decroes have resulted, for example, in one carrier's
agreeing to use a third-party verification procedure for all change orders, such as those
resulting from direct marketing programs where the customer signs an LOA. Another
carrier agread to make monetary restitution to slammed subscribers that far excecded the
amount required by our rules and policies.

Second, we have expedited the handling of slamming complsints and maintained
contact with state officials, in order to compile current data on what carviers are
generating the most complaints. We have also met informally with carriers to discuss our
concem about the number and nature of slamming complaints against them in order to
allow them to make necessary changes to safeguard consumers without the instintion of
formal proceedings.

FMy,ﬁowmﬁssbnmwﬂymokmmnweduudmﬁmasahﬁam
ofmmlywndoompaﬂisﬂmmmdusubjeaofml,mmm
complaints, most alleging unauthorized changes in the consumers' primary interexchange
carrier. In addition to the alleged siamming incidents, thesc companies refused to accept
or respond to Official Notices of Informal Complaint, failed to designate agents for the
receipt of official notices, failed 1o provide legitimate business addresses, and failed to
£ile tariffs. The Commission designated for a hearing the question whether the common
carrier operating authority of the compenies should be revoked. In addition, cur order
directed the principals of the companies to show cause why they should not be ordercd
to cease and desist from any further provision of interstate common carrier services
without prior Commission consent. The Commission believes that strong action such as
this will act as a powetful deterrent to other carriers violating regulations that safegtiard
consumers.

The Commission is currently investigating other carriers showing a pettem of
porentially unlawful actions, and stepped-up enforcement actions are likely this Spring.
These Commission enforcement initiatives have, both individually and as a whole,
put the entire industry on notice that carriers are expected to concentrate on self-

4
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regulation by examining their own internal corporate procedures and.policmto comply
‘thoroughly with consumer protection requirements. Mmemnusfadtpdqso,wewxﬂ
not hesitate to enforce our rules. Commission actions of this type will likely have a
significant impact on protecting consurners from slamming, mdﬂwyMHsaveasW
tools for dealing with other carriers that fail to conduct lawful common carrier operatiops.

The Comeission has also taken the lcad in educating consumers about slamming
and their rights in this area. This outreach has led consumers to become more informed
about the problem and to insist that carriers afford them their rights without recourse to
a regulatory agency. Examples of the Commission's outreach to consumers include the
Common Carrier Bureaw's Scorecard publication, which identifies trends in consumer
complaints on a company-specific basis. This and other related information is available
on our Website: www.fce.gov.

In addition, the Commission has a comprehensive program with the media and
consumer groups to remind consumers of how to avoid being slammed and where to seek
relicf if they are slammed. Om'CallCmterstaﬂ'isu'ainedtoansweroonsumerinquiﬁes.
mﬁeemmbuisl-SSS-CALLFCC. We also send out thousands of consumer

onslammingandcomplaimmoh:ﬁminmponsetoeallstoommmw
information line, These cfforts have significantly increased consumer awareness, with a
mﬂﬁngsigﬁﬁminamcinﬂxcmmbaofshnmﬁnginddmtsmpomdmme
Comumission that, in tum, have provided us with infortation on how best to address the
problem.

The message we mean to send to carriers is loud and clear: we will not tolerate
slamming But more needs to be done.

: hﬂuepuﬂh\gnﬂemaldngdmlmimedearﬁet,wcnoonsidaingwhalu
e:dsﬁngveiﬁcaﬁmpwedmsaree&'ecﬁvehduzﬁngslmming—fmm:ple
wlwdu-a"welmpwkage"reqtﬁﬁngmemmwrspmdaﬂi:maﬁvdymmvm
a carrier change ~ is adequate verification. I don't belicve it is — not all consumers read
tlwmﬂdneygetﬁvmcoummicatimsoompmi& I'sure don't. So I hope the order we
adoptnmmnthwillcloseoﬁ‘misavmofpotmﬁalabuse.

We have proposed to requirc the slamming carrier to reimburse the cortsumer for
mypmﬂumsorﬁeqwnﬂyeuﬁlsdmodmwisewmddhavebemmedwithdm
chosen carrier. Il\opcﬂm&nmdn\weadoptmmm“dllmﬁﬁspmposalinmm
enforceable rule,

Weaxealsomsidedngwhﬁluaslammedmmshouldhavetopaymull
for the service rendered by the slamming carier. Under our current policy, carriers who
provide unauthorized services must recompute the consumer’s bill so that the consumer
paysnomethmwwldlnvebmpaidtomcpmpa{ym«izndcuﬁa. In assessing
whether we should go fixther, MMvcﬁxeeonsmnn-ofﬂxcobligatimwpayeiﬂu

5



118
carrier, we must weigh the deterrent effect agpinst the possibility of encouraging bogus
complaints.

And we are asking whether rules are nceded to address preferred camier freezes.
In a freeze, local carriers get consumers to authorize the blocking of fiture carrier
chmgambsﬂrcemmmgweslnsorh:wnﬁmotaalcamtomeblodnng
carrier — mt)usttothemq\mm:gcmner

Aslomloonpetmonmvm,ﬂwblockmgloealexdmgecamenspmsedto
compete for long distance with the requesting carrier. Thus, the local exchange carrier
maynolmgubeacungasane\malﬂmdm but may have instituted frecze

reasons. In drafting our rules, we must be vigilant to
zvolddaemnglawﬁnlcompeunmcvenasmwmktodxmmaeshmxmng.

Consumers wishing to comment on any of the issucs in this proceeding can reach
us by the Internct. The address is:  slamming(@cormments.fcc.gov.

Mmhlmmﬂmmwmm@umﬂkgslmmmm
area. Proposals which may have particular merit include those that would provide for
direct redress in the courts — either through state-initiated class action suits or individual
consumer remedics that could be enforced in small claims courts (as was done in the
Telephone Consumer Protection Act). It may also be useful to amend the criminal laws
0 as to send a powerful deterrent message.

Whatever Congress decides on the issue of further legislation, I know that our
objective is the same: to prevent this kind of intolcrable abuse. Congress has already
provided the FCC with powerful tools to combat this problem, and we will diligently
employ those tools, and any new ones that you fashion, to achieve our shared objectives.

In conclusion, with tougher rules and vigilant enforcement, we will help restore
the right of consumers to choose their local and long distance carriers — and to have that
choice honored in the marketplace.

1 appreciate the -opportunity to appear beforc you today. Thank you for the
invitation, and for your kind attention. If time permits, I would be glad to address your
questions.

Thank you.
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Madam Chairman and Members of the Subcommittee:

Thank you for inviting me here today to discuss the results of our investigation to
determine (1) what entities engage in intentional telephone slamming—a form of
telecommunications fraud and abuse; (2) how they go about it; and (3) what federal and
state regulatory entities and the telecommunications industry are doing about it.! I will
also discuss our case study concerning an individual whose known companies apparently
slammed 544,000 consumers in one effort.

Slamming is the unauthorized switching of a consumer from the long-distance provider of
choice to another provider. It can harm consumers in a number of ways, such as by
paying higher, sometimes exorbitant, rates and experiencing frustration at having to
correct the problems resulting from being slammed. Slamming also results in losses to
long-distance providers and other industry firms when slammers take their profits and

jeave unpaid bills, sometimes amounting to millions of dollars.

ffects (GAO/OSI-

1 GAO/T-0SI-98-11



- All three types of long-distance providers—facility-based carriers, switching
resellers, and switchless resellers’~have economic incentives to engage in
slamming. Switchless resellers, which have the most to gain and the least to lose,

slam most frequently.

- Intentional slamming® is accomplished in deceptive ways, such as by misleading

consumers and falsifying or forging documents.

- The Federal Communications Commission (FCC), state regulatory agencies, and
the industry each rely on the others to be the main forces in the fight against
slamming. Thus, few of their efforts are extensive. To illustrate, the FCC has
adopted some antislamming measures but effectively does little to protect
consumers. Most states have some antislamming measures, but their extent varies
widely. And industry's measures appear to be more market-driven than consumer-

oriented. In fact, the most effective antislamming measure appears to be one that

2Facility-based carriers, e.g., AT&T (American Telephone and Telegraph), MCI
Telecommunications Corporation, and Sprint, have the physical equipment including hard
lines and switching stations necessary to take in and forward calls. Switching resellers
lease capacity on a facility-based carrier's long-distance lines, resell long-distance
services, and have one or more switching stations. Switchless resellers also lease
capacity and resell long-distance services but have no equipment and little or no
substantive investment in their companies.

*Sometimes, legitimate mistakes are made in transcribing data that result in slamming, but
these mistakes are not paramount to the slamming issue and can be easily rectified.

2 GAO/T-0SI-98-11



consumers can take~contacting their local exchange carrier and "freezing" their

long-distance provider from unwanted change.

- Daniel H. Fletcher, the owner/operator of the switchless resellers in our case study,
apparently entered the industry in 1993 and began large-scale slamming in 1995.
By 1996, when most industry firms had stopped dealing with the Fletcher
companies, they had slammed or attempted to slam hundreds of thousands of
consumers, billed their customers at least 820 million, and left industry firms with

at least $3.8 million in unpaid bills.
WHAT ENTITIES ENGAGE IN SLAMMING AND WHY?
According to representatives of the FCC, numerous state regulatory agencies, and the
industry, those who most frequently engage in intentional slamming are switchless
resellers. They have the least to lose by using deceptive or fraudulent practices because
they have no substantive investment in the industry. Nevertheless, the economic

incentives for slamming are shared by all long-distance providers.

HOW IS SLAMMING ACCOMPLISHED?

3 GAO/T-0S1-98-11



123

Telecommunications: Telephone Siamming and Ita Harmful Effects

Anyone with a telephone must select a long-distance provider, or Primary Interexchange
Carrier (PIC), through the appropriate local exchange carrier. Consumers can change
their PIC again through the Jocal carrier or through a long-distance provider with a
written or verbal authorization.* Intentional slamming is then possible because the
Jegitimate authorizations can easily be subverted. For example, the written authorization,
or letter of agency (LIOA), can be changed or forged. In addition, unscrupulous
telemarketers or providers can use deceptive marketing practices and mislead consumers
into signing an authorization. Or consumers can be slammed without being contacted,
such as when a slammer obtains telephone numbers from a telephone book and submits
them to the local carrier for changing-and then pmema' forged LOAs if asked for the

authorizations.

Although the FCC, most state regulatory agencies, and the telecommunications industry
have some antislamming rules and practices, each of the three entities relies on the
others to be the main forces in the antislamming battle. Indeed, of the antislamming

‘Such written authorization is obtained by using a letter of agency (LOA), whose sole
purpose is to authorize a local exchange carrier to initiate a PIC change for the consumer.
The LOA must be signed and dated by the subscriber requesting the change. (47 CFR.
section 64.1150(b)) Verbal authorizations are usually initiated by a telemarketer.

4 GAO/T-OS1-98-11



measures, those by some states are the most extensive. The FCC does not review
information that potential long-distance providers submit with their tariff filings, which
are required before the companies can begin service. Moreover, the FCC lags far behind

some states in the amount of fines imposed on companies for slamming.

islamming M

The FCC first adopted antislamming measures in 1985° and revised or amended them in
1992, 1995, and 1997.° However, we found no FCC practice that would help ensure that
applicants who become long-distance providers, or ot.he‘r common carriers, have
satisfactory records of integrity and business ethics. To illustrate, long-distance providers
are now required to file a tariff-or schedule of services, rates, and charges—with the

FCC." State regulators and the industry rely on an entity's filed tariff as a key credential

*In a 1985 policy statement (50 Fed. Reg. 25,982 (June 24, 1985)), the FCC decided that
allowing customers to select long-distance carriers rather than automatically assigning
them to one provider would benefit the public interest. Providers would then have
incentive to provide consumers with helpful information and competitive services, which
the consumers could use to make informed choices.

%47 C.F.R. section 64.1100 (1992); 47 C.F.R. section 64.1150; and 47 C.F.R. section
64.1150(g) (1997).

"Under section 203 of The Telecommunications Act of 1934, each common carrier must
file a tariff with the Commission. However, under section 203 (b), the Commission has
discretion to modify this requirement. In 1996, the FCC promulgated a regulation (47
C.F.R. section 61.20), under which nondominant long-distance providers (e.g., providers
without the power to control prices) were exermpted from the requirement to file tariffs.
However, the regulation was stayed in 1997 as a result of MCI Telecommunications Corp.
v. FCC, No. 96-1459. Therefore, all common carriers must file tariffs at the Commission.

5 GAO/T-OSI-98-11
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that signifies legitimacy. However, according to knowledgeable FCC officials, the FCC
merely accepts a tariff filing and does not review the applicant's information provided
with the filing. For example, to test FCC oversight of the tariff filing process, we easily
filed a tariff using fictitious information and avoided paying FCC's $600 filing fee. Our
fictitious switchless reseller—PSI Communications—could now slam consumers with little
chance of adverse consequences. In short, FCC's tariff-filing procedure is no deterrent to
a determined slammer. Neither does it provide states, the telecommunications industry,

or the public with any assurance concerning a long-distance provider's legitimacy.

While most state regulatory agencies have some licensing procedures and requirements
for an entity to become a long-distance provider, those procedures/requirements vary
widely. For example, in Georgia—a state with more restrictive measures-—a switchless
reseller must, among other activities, undergo two reviews and wait a period of time
before receiving a permanent certificate. The telecommunications industry, to some
extent, also attempts to weed out companies involved in slamming. For example, various
facility-based carriers, generally based on their marketing philosophies and not consumer
protection, undertake different antislamming measures including the use of third parties

to verify requests for a PIC change.

However, what appears to be the most effective antislamming measure of all can be

effected by consumers themselves—a PIC freeze. An individual consumer can contact the

6 GAO/T-0S1-98-11



local exchange carrier and ask that the consurner’s choice of long-distance provider be

"frozen." The consumer can lift the freeze at any time by recontacting the local carrier.
Penalties Imposed on Slammers

FCC's punitive actions against slammers are far less extensive than those of some state
regulatory agencies in the same general time period. For example, in 1997, the FCC
obtained consent decrees from nine companies nationwide that paid $1,245,000 in fines
for slamming. But in May 1997, the California Public Utilities Commission suspended one
firm for 3 years for slamming, fined it $2 million, and ordered it to refund another

$2 million to its customers. Further, in 1997, the FCC issued a Notice of Apparent
Liability to another firm amounting to $80,000 for apparent slamming. But in February
1998, the Florida Public Service Commission voted to require the same firm to show
cause why it should not be fined $500,000 for slamming.

CASE STUDY
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We did a limited investigation of four of Daniel H. Fletcher's eight known companies® that
operated as switchless resellers between 1993, when he apparently entered the business,
and 1996. Through each company, Mr. Fletcher apparently slammed of attempted to slam
many thousands of consumers, including 544,000 at one time. This one effort occurred
after (1) Sprint cancelled its business relationships with two Fletcher companies—
Christian Church Network, Inc. and Long Distance Services, Inc.—and (2) Mr. Fletcher
transferred the two companies' customer base, through a third Fletcher company-Phone
Calls, Inc. (PCD), to another long-distance provider, for servicing. As further evidence of
the extent of Mr. Fletcher's dealings, industry records, although incomplete, indicate that
between 1993 and 1996 the Fletcher companies billed their customers over $20 million in

long-distance charges.

By mid-1996, industry firms, including such large facility-based carriers as Sprint, began to
end their business relationships with Mr. Fletcher's companies because of his customer's
slamming complaints and/or his companies' nonpayment for long-distance network usage.
AT&T recognized a problem with Mr. Fletcher and his business practices during April
1996, but it continued service to Long Distance Services, Inc. until November 1, 1997,

when it discontinued service for nonpayment for network usage.

5The eight switchless resellers were CCN, Inc.; Christian Church Network, Inc., doing
business as Church Discount Group, Inc.; Discount Calling Card, Inc.; Donation Long
Distance, Inc.; Long Distance Services, Inc.; Monthly Discounts, Inc.; Monthly Phone

Services, Inc.; and Phone Calls, Inc.
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Mr. Fletcher's companies have also come under regulatory scrutiny by several states and
the FCC. For example, in 1997 the Florida Public Service Commission cancelled the right
of the Fletcher-controlled PCI to do business in the state and fined it $860,000 for
slamming. In June 1997, the FCC, citing numerous complaints and evidence of forged or
falsified LOAs, issued an Order to Show Cause and Notice of Opportunity for Hearing
regarding Mr. Fletcher and his eight companies. In that order, the FCC, in effect, directed
Mr. Fletcher and his companies to show cause why the FCC should not require them to
stop providing long-distance services without prior FCC consent and why the companies'
operating authority should not be revoked. Since Mr. Fletcher waived his right to an
evidentiary hearing when he did not provide the FCC a written appearance, stating he
would appear for such hearing, the FCC could have entered the order citing its final
enforcement action. However, the FCC did not finalize its order until after we briefed it

on our findings, in April 1998.

It appears that all eight known Fletcher-controlled companies were out of business by the
end of 1996. However, our investigation identified several instances of Mr. Fletcher's
continued involvement since then in the telecommunications industry. Because

Mr. Fletcher knowingly used false information to conceal his identity and the location of

his companies and residence(s), he has not been located.
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Madam Chairman, this completes my prepared statement. I would be happy to respond

to any questions that you or other members of the Subcommittee may have.

(600464)
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the issue of telephone slamming, the practice of changing a consumer’s preferred carrier
without the consumer’s knowledge and express consent. Slamming deprives individual and

business consumers of a basic right -- the right to use their carrier of choice. This abuse of

rights has b a major problem in the industry. Slamming is more than just an
unfair or questionable business practice -- it is illegal. It is against the law to switch
someone’s service without their consent and, even before slamming was made illegal by
statute two years ago, it already was a violation of Commission rules. The Commission is

committed to eliminating this practice. Today, I'll explain what we have done and what we

intend to do to ensure that a few industry players do not d the iderable benefits

that vigorous competition has brought to consumers.

The Extent of Slamming

As Commissioner Susan Ness testified before this subcommittee in February, the
Commission receives more complaints about slamming than any other telephone-related
complaint. In 1997, we handled approximately 45,000 telephone-related complaints. Over
20,000 of those complaints — almost as many as for all other catcgories combined -- were
about slamming. Many consumers don’t complain to the FCC or a state commission and,
unfortunately, some might not even become aware of the change because they don’t read their

bills closely. Most of the complaints to the FCC were about changes in long distance service,
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but we’re seeing compiaints about slamming of intraLATA (or "short-haul") toll service in
areas where carriers are competing for presubscription. Consumers are angry, and rightfully
so. Consumers commonly use words such as "abused,” "cheated,” "pirated,” "hi-jacked,” and
“"violated" to describe how they feel. The practice brings the industry into disrepute and
leaves consumers frustrated with a system that should be able to provide them the full and
undisputed benefits of competition.

How does slamming occur? In some cases, there is just a legitimate error, such as a

transposition of telephone number digits. But more often, stamming incidents involve

deceptive sweepstak isleading forms, forged signatures, and telemarketers who do not
understand the word "no.” An especially deceptive method of stamming is conducted by

carriers with trade names that sound like a calling plan. These companies try, through slick

1

keting, to induce cc to switch service by making it appear that their service
will stay with the underlying carrier while they are put on a different (and more favorable)
rate plan. Some consumers even report that the telemarketer has claimed to be employed by

the local telephone company, or to have special FCC approval to offer a service.

Our Current Rules

What are we doing about slamming? The FCC has long taken slamming very
seriously. Even before the 1996 Telecommunications Act made the practice illegal, we
adopted orders to ensure consumers’ right to use their preferred carrier. In crafting these

rules, the Commission carefully balanced the twin goals of consumer protection and unfettered



133

competition. Clear, forceful rules are the first prong of our anti-slamming efforts. But we
must be careful not to adopt rules that deter the benefits that consumers have received from
the vigorous competition that exists in today’s interexchange market.

The rules and policies leave no doubt as to a carrier’s obligations before switching a
consumer’s service and a consumer’s rights if an unauthorized switch does occur:

* A carrier must obtain the consumer’s express written or verbal authorization before
it may lawfully submit a change order.

* If that authorization is written, the document -- a Letter of Agency (LOA) -- must
conform to our rules as to what information must appear on the document in clear language.
Just as important, our rules prohibit promotional langusge from appearing on the document,
and require that the LOA be used only to switch service. In other words, we prohibit
combining LOAs with contest entry forms, which some carriers previously used in a deceptive
manner.

* If the consumer’s authorization is verbally to a telemarketer then the carrier may
not submit the change order until it has separately verified the authorization by one of four
methods:

(1)  obtaining a written authorization;

(2) obtaining confirmation from the subscriber via a toll-free number
provided exclusively for this purpose;

3) verifyingthembscﬁber‘sotderﬂnoughanindepmdanmirdpmy;or

(4) mailing a "welcome package” -- a letter that the consumer receives that
confirms the oral request by the consumer; unless the consumer expressly
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countermands the change in carrier by returning a postage-paid card, the
change goes into effect after two weeks.
Thus, your service may not lawfully be changed simply because you tell a telemarketer
"okay” - there must be a subsequent verification of that authorization.
* If a consumer is switched without authorization, the local telephone company must
credit any fees imposed for the switch, and the slamming carrier must re-rate any calls that

the consumer made to conform to the rates of the consumer’s preferred carrier.

Our Proposed Rules

The Communications Act now gives the Commission additional authority with respect
to slamming. The Telecommunications Act of 1996 added Section 258, which makes it
unlawful for any telecommunications cafrier to submit or execute a change in a subscriber’s
carrier selection, except in accordance with the Commission’s verifications procedures. That
law also provides that any carrier that violates these procedures, and collects charges for
teleccommunications service from a subscriber afier such violation, shall be lisble to the
subscriber’s properly authorized carrier for all charges collected. The 1996 Act requires the
slamming carrier to pay alt revenues it has received from the consumer and turn them over to
the authorized carrier. The Congress thereby saw to it that the slamming carrier would reap
no benefit from its illegal actions.

Although the 1996 Act created a statutory mechanism for eliminating the financial

incentive for carriers to slam consumers, we have not ceased our efforts to cnsure that our
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rules make slamming both unlawful and uneconomic. More needs to be done. The Act did
not explicitly provide remedies for consumers that have been slammed. Moreover, Section
258 did not provide guidance on how to restructure the complex arrangements between
carriers who submit carrier change orders and _those who implement them, without slowing
down competition or restricting consumer choice. As a result, the Commission first released a
Further Notice of Proposed Rulemaking to implement Section 258.

Among the rules that we are considering is one absolving the consumer from all
responsibility for paying the slamming carrier for calls made during a limited time after the
unauthorized change. Moreover, we intend to ensure that the slammed subscriber does not

[N 1

lose premiums, such as airline mileag of the horized switch. We also

tentatively concluded that the "welcome package” method of verifying a telemarketing
authorization should be eliminated. Deceptive telemarketing followed by a welcome package
verification invites consumer abuse. And we have sought public comment on whether rules
are needed to address preferred carrier freezes. With a freeze, local carriers must obtain
consumer authorization to block future carrier changes, unless the consumer gives his or her
prior written or oral consent to the blocking carrier -- not just to the requesting carrier.
Finally, we have proposed to apply the verification requirement to in-bound telemarketing --
that is, where the consumer has called the carrier to request that it submit a change order.
This action would eliminate an opportunity for an unscrupulous carrier to induce consumers to
call it and receive a deceptive telemarketing pitch. 1 expect the Commission to take action on

these proposals by mid-June.
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Enforcing Our Rules

Enfi nt is the d prong of our anti-slamming campaign. In 1994, when it

became apparent that slamming was a source of considerable consumer abuse, the
Commission took swift enforcement action against carriers accused of slamming, and has been ~
doing so ever since. We use consumer complaints to track which carriers are slamming, and
we serve every slamming complaint that we receive on the carriers allegedly involved. On

several jons we have adopted expedited service of slamming complaints. We also

maintain contact with state commissions and attorneys general to ensure that we have timely
information about carriers that ignore our rules.
When our information indicates a pattern of slamming behavior by a carrier, our

staff begins a formal investigation. Qur primary enft tools to duct such

investigations are forfeitures and consent decrees. Since 1994, the Commission has taken

formal enforcement actions against 17 companies for slamming. We have imposed forfeitures

4

totaling $280,000 against four companies, entered into with ten ¢

with combined payments of $1.260 million, and have pending proposals to assess $280,000 in
penalties against two carriers. We are currently investigating several other carriers.

Last year, in its policy statement regarding forfeiture guidelines, the Commission
established a base forfeiture of $40,000 per slamming violation. The Commission stated that it
retained the discretion to issue a higher or lower forfeiture, to issue no forfeiture, or to apply

alternative or additional sanctions as permitted by law.
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As the above data show, the Commission repeatedly has employed consent decrees in
this area. Under the consent decrees, the carriers agree not just to pay money to the Treasury,
but also to take actions beyond what our rules require to ensure that the activities that led to

“the problem do not recur. Consent d. may, for p quire additional verification

procedures for all change orders and monetary restitution to slammed subscribers that exceeds
the amount required by our rules and policies.

We also have a third tool for situations when it becomes clear that the carrier just
does not intend to operate within our rules: we can withdraw its operating authority. Last
year the Commission instituted this unprecedented action against a group of commoniy-owned
companics that were the subject of over 1,000 consumer complaints, most alieging
unauthorized changes in the consumers’ primary interexchange carrier. In addition to the

¥

alleged slamming i

, these panies refused to accept or respond to Official Notices
of Informal Complaint, failed to designate agents for the receipt of official notices, failed to
provide legitimate business addresses, and failed to file tariffs. We believe that strong action
such as this will act as a powerful deterrent to other carriers who are considering whether to

violate our rules safeguarding consumers.

Efficient Use of Staff

Our staff continually looks for ways to increase operating efficiencies in its

investigatory activity. We have increased use of automated systems to handle informal

complaints. Another example of our self-assessment is the Memorandum of Understanding
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reached last year between our Common Carrier Bureau and our Compliance and Information
Bureau (CIB). CIB has established two special enforcement teams, each with five employees,
which work full-time on slamming enforcement. These teams conduct an in-depth review of
those carriers that account for a disproportionate number of slamming complaints. Our staff
is identifying new carriers that appear to be slamming and continuing enforcement actions

tablished panies. We are calling consumers to hear their stories and obtaining

written documentation. Then, we will be prepared to initiate major enforcement actions to
ensure that these carriers cease their unlawful operations. To the extent that any carrier
doubts our commitment to rid the industry of this practice, our enforcement initiatives will put

the entire industry on notice that carriers are expected to ¢ te on self-regulation within

our rules if they desire to continue operation as interstate carriers.

It has become apparent during the past year, however, that there are special situations
in which the Commission must seek assistance from, or refer matters to, other agencies. Our
discussions with these federal and state agencies, and with industry members generally, make
clear that an opportunity for fraud exists in the telecommunications marketplace, and that the
Commission alone may not be able to rid the industry of bad actors. The Commission
recognizes the need to cooperate with law enforcement and other investigatory agencies in
cases where criminal activity is suspected. Our staff is committed o sharing information of

interest to these agencies and to such other inter-agency cooperation as the situation warrants.
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Increasing CDIIIII!ICI" Awareness

Another tool to combat slamming is increased consumer . I firmly beli

that competition has brought considerable benefits for consumers, and that an informed
consumer is best able to take advantage of these benefits. The Commission has taken the lead
in educating consumers about slamming and their rights in this area. Our outreach programs
are designed to help consumers insist that carriers afford them their rights, without recourse to

a regulatory agency. Examples of the Commission’s ach program include the Common

Carrier Bureau’s annual Scorecard publication, which identifies trends in consumer complaints
on a company-specific basis. Although service of a complaint does not equate to a finding of
wrongdoing, carriers who account for a disproportionate number of complaints relative to
their size will find themselves identified. The Scorecard and other related information are

available on our Website: http:/www.fcc.gov/ecb/consumer_news/.

The Commission has also invested iderable staff in providing consumers
with a live, one-stop information source at the Call Center in Gettysburg, Pennsylvania. Our
Cdlcmmﬁhmndmm«mmh\quhiummmlmmaed(md
other) subjects, and can provide written information quickly by fax or mail. The toll free
number is 1-888-CALL FCC. I have attached information compiled by the Call Center about
slamming inquiries. We also send out thousands of consumer brochures on slamming and
complaint resolution in response to calls to our consumer information linc in
Washington, D.C. These efforts have significantly increased consumer awareness, with a

10
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resulting increase in the number of slamming incidents reported to the Commission that, in

turn, have provided us with information on how best to address the problem.

Additional Legislation

As you well know, Congress is considering additional legislation to eliminate
slamming. I agree with Commissioner Ness’s observation that proposals having particular
merit include those that would provide for direct redress in the courts -- cither through state-
initiated class action suits or individual consumer remedies that could be enforced in small
claims courts (as was done in the Telephone Consumer Protection Act). It may also be useful
to amend the criminal code to send a powerful message of deterrence.

Whatever Congress decides on the issue of further legislation, I know that our
objective is the same: to prevent this kind of intolerable abuse. I have explained how the
Commiission is employing the powerful tools that Congress already has provided, and I want
to emphasize our commitment to use forcefully any additional measures that you and your
colleagues on the Commerce Committee fashion to ensure that the true benefits of competition
enure to consumers.

1 would be happy to answer your questions.

11
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Slamming Complaints Received at the FCC National Cali Center

Carrier

BUSINESS DISCOUNT PLAN, INC.

AT&T CORP.

MCI COMMUNICATIONS CORPORATIONS
WILTEL

MINIMUM RATE PRICING, INC.

SPRINT COMMUNICATIONS COMPANY, L.P.
AXCES, INC

US REPUBLIC COMMUNICATIONS, INC.
WORLDCOM, INC.

LC! TELEMANAGEMENT GROUP

ONE STEP BILLING, INC.

8CICORP.

LEAST COST ROUTING, INC.

TELEC, INC.

EXCEL TELECOMMUNICATIONS, INC.
FRONTIER COMM. SVCS.

VISTA TELECOMMUNICATIONS
CORPORATE SERVICES TELCOM, INC.
GROUP LONG DISTANCE, INC.

ADVANCED TELECOMMUNICATION NETWORK, INC.

ALL AMERICAN TELEPHONE,INC.

FURST GROUP, INC.

TOUCH 1 COMMUNICATIONS, INC.

iTC

LDD. INC.

LCI INTERNATIONAL TELECOM CORP.
SWITCHED SERVICE COMMUNICATIONS, L.L.C.
ACCUTEL COMMUNICATIONS, INC.

GTE

LDC TELECOMMUNICATIONS, INC.
DISCOUNT NETWORK SERVICES, INC.
LOCAL LONG DISTANCE

IXC LONG DISTANCE, INC.

NORTH AMERICAN TELCOM, INC.
LDS-VENTURES, INC.

WORLDCOM, INC. D/8/A LDDS WORLDCOM
LONG DISTANCE DIRECT, INC.

NATIONAL ACCOUNTS, INC.

ATLAS COMMUNICATIONS, LTD.

TELCO COMMUNICATIONS GROUP, INC.
ACCESS NETWORK SERVICES, INC.
COASTAL COMMUNICATION SERVICE, INC.
USA TELE CORP.

LONG DISTANCE SERVICES, INC.

THE PHONE COMPANY

January February March

1998

361
178

168

101
70

107

62
47
52
45
7
25
39
1"
27
16
28

15

21

12
12

16
12
15
12
16

10
10

15
10

7
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1998

370
306
201
163
175
182

89
67
40
57
47
35

45
32
24
35
20
27
13
21

14
11

14
16

15
17
1

12

14
13
10

12

1998

400
329
290
198
172
262

93
47
82

73

67
Kal

42

43
29

24
23
k)]

17
a

15
16
14
18

14
10
25
10
15
11

12
14
14

January thru March
1998

1254

670
580
518

293
236
224
194
193
182
170
170
164
148
119
102

NRBsLLpey
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Slamming Complaints Received at the FCC National Call Center

Carrior January Februmry March  Januery thru March
1998 1998 1998 1998

FTC COMMUNICATIONS, INC. 4 14 24
AMERITECH 3 9 1 23
CABLE & WIRELESS, INC. 9 2 12 23
ADVANTAGE TELEPHONE COMPANY 7 H 9 21
OLS, INC. 8 ] 7 21
QA INC. L] 5 10 21
US WEST COMMUNICATIONS, INC. ] 7 s 21
COASTAL TELEPHONE COMPANY 8 1 10 20
AMERICA’S TELE-NETWORK, CORP. 7 4 8 19
-LINK COMMUNICATIONS, INC. 8 3 7 18
INTERNATIONAL TELECOMMUNICATIONS CORP. ] 4 8 18
NORTH AMERICAN TELEPHONE NETWORK, INC. 5 7 6 18
QCC, INC. 4 5 9 18
MATRIX TELECOM, INC. 8 3 ] 17
PANTEL COMMUNICATIONS, INC. " 3 3 17
TELECOM 1 ] 8 15
AMERICAN TEL GROUP, INC. [ 4 10 14
AMERICAN TELEPHONE NETWORK, INC. 7 0 7 14
QUEST COMMUNICATIONS CORP. 4 4 [ 14
CARRIERS WHICH AVERAGED FEWER THAN 168 137 242 547
ONE SLAM PER WEEK (162 CARRIERS)

CARRIER NAME NOT PROVIDED BY CALLER 3853 3118 4108 10876

TOTAL 8448 5690 7516 19654

Page 202
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L. L. Seasle Pormanent Subcommii
Federal Communications Commission o8 lavestigations

Washington, D.C. 20554
EXHIBIT # 1

COMMISSIONER
SUSAN NESS

March 20, 1998

The Honorable Susan M. Collins
Chairman

Permanent Subcommittee on Investigations
Committee on Governmental Affairs
United States Senate

Washington, D.C. 20510

Dear Chairman Collins:

Thank you for giving me an opportunity to appear before your Subcommittee’s
February 27, 1998 field hearing on slamming. I share your concern about slamming and
your commitment to eradicate it, and believe the hearing highlighted ways in which both the
Congress and the Federal Communications Commission can better protect the interests of
consumers.

During the course of the hearing, several questions arose to which I was unable to
provide a full answer. I am now in a better position to address these questions, from both
you and Senator Durbin, and my further comments on these matters are set forth below. In
each instance, I have given the page numbers from the preliminary, unedited transcript,
where the questions can be found.

1. Has the FCC requested more budget or additional staff to deal with the explosion
of slamming complaints? p. 107

The Commission has not asked for additional funds or staff specifically to deal with
slamming complaints. We have, however, asked Congress for additional funds to fully
implement the Commission’s toll-free Call Center in Gettysburg, PA. That center assists
consumers who call about teleph lated matters, including slamming.

Although the Commission has not requested additional funds to process slamming
complaints, we have taken steps to reallocate existing resources to address these complaints.
First, over a year ago, the Consumer Protection Branch of the Enforcement Division initiated
a program to identify and act on slamming complaints on an expedited basis, rather than on
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the "first come, first serve” basis previously applied to all telephone-related complaints.
Thisaweluuedhndlhgofshmmingcomphimdlowedusmqukuyidmﬁfywm
companiesmgemﬁngmumnlmmbaofcomphimswthﬂwecmﬂdimmdmely
begin enforcement action. The program also alerted several carriers to problems associated
with their telemarketers or sales agents.

Second.hstfaﬂﬂnmffsofﬂxeCommonCuﬁerBumumdmeComplinmemd
lnfomnion&xm(cm)exmwdanwmnm“mofummndingpumummwhichcm
suﬁwiﬂmviewcuminshmmingcomphimmdeuﬂ,imhxdingcdﬁngﬂwcomphmamsm
obiain additional information. On the basis of that review, the Commission will initiate
formal enforcement actions, through i of subpoenas and ion of operating
amhoﬁtyifmry.ng:instcanicﬁmbjectmahrgenmberofcomphims.

Fimuy.duﬁngﬂrpastyarmeConsnneerecﬁoanmhhashnplememedamw,
"paperiess* process for handling consumer complaints. This process uses electronic imaging
Mﬂmgeofcomphimammmepom,mdﬂnsemblesﬂnmﬂmddnmtmm
resolve complaints more quickly by eliminating delays caused by copying documents and
retrieving physical files,

2. Is there a background check or licensing process for carriers? p. 110

The Commission has no individual licensing process for companics wishing to provide
domestic long distance service. There is, however, an application and authorization process
required before a carricr may provide international service. The domestic authority is
granted pursuant to a "blanket authorization,” and the Commission may revoke the authority.
One such revocation proceeding has been initiated.

3. DoesaanCneedappmvalfromastatetostartprovidlngsu’viee? p. 112

The Commission does not have information about the state requirements applicable to a
carrier beginning service, but we believe that many states have such requirements.
Presumably no state authority is needed to offer interstate services, just as no FCC authority
(blanket or otherwise) is needed to offer intrastate services.

4. What fee is applicable when someone files a tariff at the FCC? p- 113

The fee is $600.00 per tariff filing. Carriers aiso pay annual regulatory fees based on
their number of customers.

5. Cmﬂdthetaﬁﬁfeesbeusedmhimaddiﬁonalresoumesforenforcunmt?
pp. 113-114

No. The tariff filing fees and the regulatory fees are required by law to be deposited in
the general U.S. Treasury account.
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6. Does the Commission have a formal process for exchanging slamming information
with the state public utility commissions? pp. 114-115

The Commission forwards to the states all complaints it receives dealing with matters
exclusively within state jurisdiction. Because we have authority to resolve slamming
complaints, we do not forward those complaints; in fact, states often forward such
complaints to us. Our staff maintains contact with the states by participating in forums and
meetings held by the National Association of Regulatory Utility Commissioners. The states,
through their public utility commissions and attorneys general, actively participate in our
rulemaking proceedings. Moreover, we invite states to participate in our public forums. In
June 1997, for example, the Commission presented an all-day forum on problems that
consumers encounter when local telephone companies provide billing for other entities.
Panelists included representatives from two state commissions and two state attorneys general
offices.

7. How many long distance carriers have tariffs on file with the FCC? p. 116

As of March 19, 1998, 1388 long distance carriers have filed tariffs to provide
domestic long distance service. Not all of these carriers are necessarily offering services;
some may be dormant or defunct.

8. How long does it generally take to investigate a slamming complaint? p. 116

We do not keep statistics on the length of time it takes to resolve complaints by subject
matter. In the first quarter of this fiscal year, the average speed of disposal for an informal
complaint was 280 days. The Bureau’s goal is to reduce this number to 180 days by the end
of the fiscal year, as the paperless processing system described above becomes fully
operational. Personally, I think we should strive to resolve these complaints much more
quickly.

9. Which is more true: that the FCC hasn’t been aggressive enough in using the tools
it has, or that it needs more authority and more tools, to combat slamming? p. 117

The Commission does not need more legal authority to combat slamming (although we
have requested that Congress increase the statute of limitations for imposing forfeitures).
The Commission is currently restructuring its enforcement procedures by involving the CIB
staff in the investigation of carriers whose slamming activities warrant formal proceedings,
such as revocations. We are aware that the advent of competition, while beneficial overall to
consumers, has encouraged certain companies who do not respect our rules to enter this
business. We have heightened enforcement activities to address such situations, including
revocation proceedings and exchanging information with criminal law enforcement agencies
when we encounter deliberate violations of the law and our rules.

1 hope these answers respond fully to the matters we discussed. But more importantly, I
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want to assure you of my strong commitment to aggressive enforcement of our slamming
rules and to dedicate greater resources to prevention. I will continue to work with my
colieagues 1o use the tools Congress gives us o attack and deter siammers and to safeguard
consumer rights.

1 encourage you to call on me if you need additional information, or if you have
suggestions for other ways in which we can combat this problem more effectively.

Sincerely,

cc: Honorable Richard J. Durbin
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Sensie Pormonent Subcommities
on lovestigations
EXWBIT # 2

—_—
; 8140 Werd Parkway
4 Sprint Kansas City, MO 64114

Telephone: (913) 624-6870
Fax: (913)624-5375

John R. Hoffmen
Senior Vice President
External Affairs

February 3, 1998

The Honorable Susan M. Collins

United States Senator

Chair, Permanent Subcommittee on Investigations
Government Affairs Committee

432 Hart Senate Building

Washington, D.C. 20510

Dear Chairwoman Collins:

Thank you for the opportunity to provide the Subcommittee with Sprint’s views on the
problem of unauthorized changes in subscribers’ selections of long distance carriers (an
abhorrent practice commonly known as “slamming™). Slamming is a plague on the
competitive long distance marketplace, and it will undoubtedly spread to local telephone
markets if and when competition develops there. How to solve the problem, though, is
less clear.

The Federal Communications Commission (FCC), as well as other regulators, have been
looking into ways to prevent slamming. Indeed, the FCC has already adopted aggressive
rules requiring independent verification of telemarketing orders in order to minimize the
opportunities for slamming. The FCC has also sought public comment on how it should
implement the mandate of Congress in Section 258 of the Telecommunications Act of
1996. A copy of Sprint’s September 15, 1997 Comments, and September 29, 1997 Reply
Comments in that FCC proceeding (Common Carrier Docket No. 94-129) are enclosed
for your information and file.

As the Subcommittee considers ways to eliminate the slamming problem, we would
respectfully ask that you keep a couple things in mind. First, our research reveals that
slamming allegations arise from several different causes. Some seem to result from
confusion in the customer’s household about who had the authority to authorize a change,
some from “buyers remorse” (when a customer may authorize a change, but later regret
and recant), and some from customers seeking to avoid having to pay change charges.
There are also, clearly, bad actors at work. Some customers have been known to assert

they were slammed by various carriers at different times with the sole motive of
obtaining free service for a period of time. On the other hand, there seems to be a
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significant number of outlaw carriers who ruthlessly slam innocent customers, hopmg
they’ll pay the bill without complaint. We need to eradicate those bad actors, who ignore
the current rules and who will surely not be deterred by simply increasing civil and
administrative penalties.

There are also the inadvertent slams. The fact is that when a long distance carrier advises
a local telephone company that a has decided to change service, a lot of data is
passed between them to accomplish the conversion. In the course of transferring this data,
there is a real opportunity for error by either or both carriers. If a single digit is trans-
posed in the *s telephone ber or the long distance carrier’s identification
code, the wrong customer could be connected to the wrong carrier, despite a valid order
from the right carrier for the right customer. There is some evidence that such errors
happen with some frequency, but the p is such that they are hard to detect and
audit.

Which brings me to the second important point. That is the p by which

long distance selections are changed is by submmmg orders to the incumbent local
telephone company. The telephone company, in order to be completely non-
discriminatory, makes no judgment about the validity or appropriateness of any change
order submitted to it, but simply executes it (hopefully, error free). Thus, unscrupulous
actors knowingly can submit false orders to telephone companies, get the customers
converted and hope they’ll pay before discovering or complaining about the unauthorized
service change. Indeed, the process hat seems to age such fraudulent
submissions.

Thus, we suggest that an effective means to curb fraudulent stammers would be to ptt
controls upon the submission of orders to telephone companies. In particular, we believe
that a neutral third party can and should be i d bety the long di carrier and
local telephone company, who has the responsibility to verify ail change orders before
they are executed. This neutral third party—which could be the neutral Number
Administrator created by the ‘96 Telecom Act— should be empowered to exercise
judgment when it receive orders to assure they are accurate; for instance, it could require
proof of independent verification of orders received from a new carrier, or could have the
right to reject orders from carriers who’ve been proved to have fraudulently stammed
unsuspecting customers in the past. Such a neutral third party could also eliminate the
posstblhty of anneompcunve condwt by an incumbent telephone company that is also
ipeting against long di
We sincerely believe that these suggestions, if hensively and conscientiously,
could end slamming altogether, because they aredn'ectedatthe root cause of the
problem. On the other hand, we are genuinely concerned that simply increasing civil and
administrative penalties for slamming will not deter the bad actors, and will lead to
endless litigation by others. In that regard, we believe that existing laws——aot only
directed at slamming, but others including wire fraud statutes——already contain
significant penalties to prosecute the truly guilty.
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Thus, Sprint is most anxious to work with the Subcommittee to find and implement a
solution to this problem, and hope that you'll call upon us to contribute. Please call James
E. Lewin, Jr., Vice-President-Government Affairs in Sprint’s Washington Office
(202/828-7412) at any time. Thank you very much.

Respectfully submitted,

John R. Hof

cc:  The Honorable Sam Brownback
United State Senator
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TESTIMONY OF ATAT CORP.

BEFORE THE COMMITTEE ON GOVERNMENT AFFAIRS
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
U.8. SENATE
MARCH 13, 1998

AT&T commends Senator Colling and her staff for holding a field hearing
on February 18, 1988 on the important issue of “siamming,” which is the
fraudulent practice of switching consumers from their preferred carrier without
their consent. We appreciate the opportunity to submit these writtan comments to
the subcommittee for the record.

ATAT estimates that in 1997, our competitors siarmmed nearly 500,000 of
our 80 million customers. We regard this attack on our customers as intolerabie,
and we share the Congress’ interest in finding ways to eradicate this practice
without impairing existing and emerging legitimate competition in the
telecommunications marketplace. While the federal govemment can help create
the right incentives to discourage slamming, carmiers can and should take
aggressive steps of their own 1o stem the practice.

On March 3%, AT&T announced bold, new initiatives to protect our own
customers from unscrupulous slemming by other carriers and to minimize the
possibility that we will be involved sven inadvertently in slamming any other
carriers’ customers. These initistives combine actions we are taking ourselves,
and measures we have urged the FCC to adopt in its pending rulemaking on
slamming under Section 258 of the Telecommunications Act of 1996. Public

policy makers in Congress and the states have been increasingly concerned
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about slamming. We hope our steps will be constructive as Congress continues
to consider legislation to address this issue.

As an initial matter, the Congress should ensure that Section 258 of the
Telecommunications Act of 1996 will be properly implemented by the FCC and
that the resuiting rules are enforced by both the Federal Communications
Commission (FCC) and the states, before imposing new requirements. The
Congress has already given the FCC full authority under Section 258 over carrier
selection for local exchange and toll services, in addition to long distance service.
The FCC has considerable expertise in this area, it has had a proceeding
underway since July 1997 to modify its rules, and it is expected to issue an order
in a matter of months. In all events, anti-slamming laws should take care not to
stifie continued intense competition in the long distance market as well as
emerging competition in the local exchange and toll market, which rewards
consumers with lower prices, greater innovation and better service.

The Nature and Scope of Slamming

Slamming is a serious problem in the highly competitive long distance
market, as AT&T's 500,000 customers who were slammed by our competitors last
year would attest. Nevertheless, slamming statistics need to be placed in
perspective * against the backdrop of the nearly 53 million times customers
changed long distance carriers in 1996 alone. This is not to minimize the harm of
slamming; indeed, AT&T customers are the favorite targets of unscrupulous
carriers that treat slamming as just one more marketing option. However, it is

important to recognize that slamming regulations shouid not inadvertently or



Slsmming Complaints per million § of communications revenue

153

disproportionately punish carriers that are doing their best to comply with
legisiative and regulatory requirements to control slamming.

In this regard, the Congress should be aware that AT&T has the best
record in the industry, i.e., we have the lowest relative incidence of slamming

complaints as measured by the FCC, as the following chart demonstrates:

Slamming Complaint Ratios for Long Distance
Companies With 200 or More Total Complaints for 1996
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Saurce for data; FOC*s Common Carvier Scorecand, December 1997, (P. 24 & Appendix B)
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The FCC's December 1997 Common Carrier Scorecard Report further shows that
AT&T had the best score of the 7 carriers and 21 resellers served with more than
100 complaints in 1996. As Investors Business Daily reported, quoting Jeffrey
Kagen: "The slamming nightmares don't really come from the larger long-distance
companies, they come from small, renegade reseliers...” (Investors Business

Daily, September 30, 1997).

What The industry Can Do
As an industry leader, AT&T has a zero tolerance for slamming. The steps

we announced on March 3" give teeth to our commitment to deal with slamming in
an aggressive and effective way. First, we have voluntarily and unilaterally
suspended the use of outside agents for face-to-face consumer marketing efforts
at local community events. We will not resume using those vendors until we are
comfortable that they can meet our zero tolerance anti-slamming policy.

Second, as other testimony presented to the Subconkmittee has
underscored, the carriers that slam our customers are frequently resellers that
lease time on AT&T's network to provide their service. We have announced that
we will charge these resellers for the cost of handling each valid customer
slamming complaint that they cause, and we will step up our monitoring of these
resellers’ marketing practices to ensure that they are not misrepresenting
themselves as AT&T. If a customer who has been slammed by an AT&T reseller
calls us, we always attempt to explain to the customer that AT&T had no

knowledge of - and did not consent to - the change. As a follow-up, for instance,
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we may ask the reseller to provide us with hard evidence that the reseller has met
the FCC's verification requirements and that it was authorized to make the switch.
We aiso may ask the reseller t re-rate the call if necessary.

Third, AT&T is taking steps to raise our customer’'s awareness further.
Afer all, the offending companies are betting that consumers will either not notice
that they have been slammed or will not know what to do about itFor years we
have reached out to consumers to educate them about how to protect themselves
against slamming, and we will continue those efforts. in 1994, for instance, we
launched a national advertising campaign in English and Spanish for newspapers,
TV and radio to advise consumers on how 1o protect themselves from slamming.
In 1895, we produced a videotape in Spanish that was distributed nationwide
through media outlets. Other more recent education initiatives have included
direct mail to our customers in English, Spanish and 5 other languages and a
widely distributed feature news article in Spanish.

Finally, sarfier this month we established a tol-free slamming resolution
center (# 1-800-538-5345) to provide dedicated service representatives, around-
the-clock and seven days a week, o resolve any consumer siamming complaints
involving AT&T. The center is commitied to resolving most slamming inquiries on
the first call and any that require further investigation within three business days.
On Aprit 1%, the center is scheduled 1o start handling business customer
complaints as well.

We recognize, however, that private efforts cannot by themselves eradicate
the practice of slamming. in that regard, AT&T strongly supports the FCC's
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consumer education programs, including its on-line services available through the
World Wide Web. We encourage the Congress to ensure that the FCC has
adequate resources to enforce its rules and support those programs.

The FCC Should Require Third Party Verification
for all Service and all Carrier Changes

AT&T has called for the FCC to require that all residential carrier changes —
whether for long distance, toll or iocal exchange service — be verified by an
independent third party before they are processed. This verification is now
required under current FCC rules only when long distance companies call
customers to solicit their business. AT&T is proposing that verification also take
place when customers themselves initiate the cali, submit a signed form
requesting a change in service, or agree to have their service switched while
attending a local event in the community. AT&T has begun to develop the systems
and training necessary to implement third party verification on all residential
changes following adoption of nationwide rules,. The cost of implementing this will
not be negligible: .AT&T estimates that it will cost up to $ 58.7 million annually
(with an additional $ 5.5 miltion in start up costs) to implement verification
measures for inbound calling alone. Nevertheless, we believe that if done
industry-wide, it will stem slamming of customer-initiated calls.

A third party verification requirement is far preferable to requiring a
customer to send in a signed, written authorization before being allowed to
chgnge carviers, as legislation in the House proposes (H.R.2120). Such a

. requirement would unduly burden consumers and carriers both with extra layers of
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paperwork and bureaucracy, increasing the chance of efror, delaying customer
choice and, in some cases, p ting con from receiving the service they

requested — a result that is dlearly anti-consumer. Moreover, because many
slammed customers receive no contact from the offending carriers, such a rule
would not stop the most egregious violators. For these reasons, in 1991, the FCC
rejected proposals to accept only written change orders.

Absolution of Consumers’ Bills
Is Unwarranted and Unnecessary

A number of parties that have submitted comments on the FCC'’s proposed

m@s.mmwmmm(ﬂ.a.zsm).mmmammm
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full amount of the consumer's long distance bills for the period the consumer
received service from that carrier. AT&T believes that this proposal is
unnecessary 1o restore subscribers to the economic position they would have
enjoyed absent the disputed change. This is because current FCC rules already
require the unauthorized carrier to re-rate its bilt o the same level as the rates of
the customer's chosen carriar. Additionally, under the FCC's rules siammed
customers are entitled to be changed back to their chosen carrier at no cost to
themseives. Absolving subscribers of all charges would therefore create a
windfall to the consumer, and for this reason alone Congress should discourage
the FCC from adopting this proposal .

incentives for fraud and abuse by some customers and would create immense
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burdens on carriers and regulatory bodies by generating additional unwarranted
slamming disputes. Finally, it would undermine slamming dispute resolution
procedures because customers would lose any incentive to report unauthorized
carrier changes promptly.

Carrier-to-Carrier Penalties
Should be Strengthened

While absolving customers of charges would be unwarranted if only for the

reasons just described, adoption of that proposal would also undercut Congress's
intent in establishing a "lodestar” in Section 258 of the 1996 Act, which authorizes
customers’ preferred carviers to recover all unauthorized charges collected from
those subscribers by slamming carriers. Undermining the Section 258 remedy
would clearly be a step in the wrong direction in efforts t controt slamming.

Indeed, to ensure that there will be sufficient incentives for private
enforcement of anti-siamming requirements, AT&T has urged the Commission to
adopt even stronger rules to compensate carriers whose customers have been
slamhed. Sﬁch a provision should also be inserted in S.1618 and any other
slamming legisiation. After all, slamming not only injures consumers, it also harms
their chosen carrier which has lost the business - and, as a result revenues and
profits — due to the malfeasance of its competitor. AT&T's proposal to establish a
carrier-to-carrier damage remedy of $1,000 per valid slamming incident against
carriers that violate anti-slamming rules would give injured carriers additional
incentive to go after siamming carriers, supplementing the 1996 Act “lodestar”
described above.
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This carrier-to-carrier remedy would aiso complement private action by
consumers, which is permitied under common law today and would be expanded
under various bills pending in the Congress, including S.1618. In that regard, we
have suggested that provision in S.1618 directing all consumer complaints to the
FCC would overwheim the agency’s staff and budget. The proper forum is be the
court system, and specifically the small claims courts that are experienced in
deciding consumer complaints promptly and without burdensome or costly
procedures.. In the District of Columbia, for instance, the filing fee is only $5 to for
a claim up to $500, $10 for a claim up to $2,500, and $ 45 for a claim up to $5,000
— which fee is reimbursed if the plaintiff wins.

Unfortunately, the proposed procedures and penalties contained in various
Congressional bills (S. 1618, S. 1137 and H.R. 2112) are much too stiff for AT&T
to suppont. For instance, proposed minimum fines of $40,000 for a first "offense”
and $150,000 thereafter provided in S. 1618 would be out of proportion to the
harm caused by inadvertent slamming and would unreasonably punish AT&T and
other larger cariers with the best record of performance. in addition, the proposal
in S. 1618 that State Attomeys General be able to seek trebie damages, rather
than limit them to injunctive relief, could leave legitimate carriers that make an
innocent mistake that affects large numbers of customers subject to ruinous

damages.
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Federal Preemption of inconsistent
State Anti-Slamming Statutes Is Essential

Any state regulation should mirror as closely as possible the federal
regulations promulgated by the FCC. Many states have enacted or are in the
process of enacting their own anti-slamming rules, before the FCC has completed
its own rulemaking under Section 258 of the Telecommunications Act. For
instance, the Maine legislature is considering a bitt (1.D-2093) that generally
mirrors existing and proposed FCC verification procedures, except that it would
also absolve the consumer of all charges if they are slammed. Other state
statutes or regulations provide differing means of verification, time frames and
penalties.

The Congress under Section 258 of the 1996 Act created a scheme by
which the FCC would develop uniform rules governing both local and long
distance carrier selection, and the states would have dual authority to enforce the
FCC's rules for intrastate calling. Indeed, state enforcement of federal rules can
effectively supplement industry and federal efforts to stem slamming. It is
important that any new legistation carry forward this concept of uniform, national
rules and federal preemption of inconsistent state reguiation of anti-slamming
requirements.

ATA&T cannot stress enough the importance of providing for a uniform
framework of legal and regulatory anti-slamming requirements in any federal
legisiation. Otherwise, AT&T and other national as well as regional carriers would

have to separately comply with differing, and potentiaiiy inconsistent, carrier
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selection procedures for each state, which would be extremely inefficient and
expensive. The costs of compliance with such a "patchwork quilt” of state
requirements could not be recovered by carriers through higher telephone service
rates either in the already highly competitive long distance market or the emerging
local exchange and toll markets. New competitors would have a strong
disincentive to enter any of these markets. it would be more difficult and more
expensive to develop education programs and to get that information into
consumers’ hands, and consumers would inexplicably have to cope with a double
set of rules, depending on whether the carrier change was for long distance or
local calling and, possibly, on whether the customer’s state has more than one
LATA . As local markets become competitive, the problem would be compounded
for customers that want to receive both local service and long distance service
from a single carrier.

In these circumstances, conflicting state regulation of anti-stamming
requirements should give way to prevent those rules from impeding the federal
anti-slamming policy and procedures promulgated by the FCC, or from otherwise
thwarting the important federal interest in preserving and promoting robust
competition in telecommunications.

A Neutrs! Body Should Administer Carrier Selection

The local companies have a vested interest in maintaining their monopoly
positions, and they have already demonstrated their intent to use siamming
concerns as an excuse to limit competition in their markets. For instance, in

December 1995, Ameritech sent its customers a bill insert titled "Don't Get

i1
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Slammed”, in which it offered to freeze their choice of local, local toll and long
distance camiers. According to the lllinois Commerce Commission “there is no
doubt that the bill insert was designed to help maintain [Ameritech's] monopoly in
the [local toll] and local market in illinois and to place [long distance carriers] at a
competitive disadvantage in attempting to break into the market.” 1ICC Docket 96-
0075, 96-0084, April 3, 1996 Order at p. 6. Last September, the Illinois Court of
Appeals unanimously affirmed the Commission’s decision, stating that “the timing
of Ameritech's bill insert and offer of [a carrier freeze] hindered the opening of the
flocal toll and local] market to competition and presented an additional hurdie to
customer choice.” /flinois Bell Tel. Co. v. ICC, Nos. 1-96-2146 et al. (ill. App. Ct.
September 5, 1997).

AT&T has urged the FCC to eliminate the local telephone companies’
control over processing of customer changes in their local, local toll and long
distance carriers. This could be accomplished by setting up an independent body
to handie such changes. While the FCC already has the authority to eval:ate
such a proposal , it would clearly be beneficial to include in any legislation a
requirement that the FCC conduct that analysis .

Conclusion

In conclusion, AT&T strongly supports efforts to curb slamming because of
the harm to consumers and carriers alike. The FCC has the expertise to address
and regulate slamming and has been mandated to do so pursuant to Section 258
of the Act. AT&T recommends that Congress encourage the FCC to extend its

existing verification rules to inbound calling and to the local carrier selection

12
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process and that the states look to the existing FCC rules and the forthcoming
FCC rules and mirror them. Such mirroring will avoid unnecessary consumer
confusion between federal and state rules for carrier selection and will avoid
unwarranted costs, efforts and burdensome regulation on existing and newly
emerging telecommunications carriers.

AT&T thanks the subcommittee for the opportunity to submit a written
statement.
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Senate Permanent Subcommittee
on Investigations

4
Statement of Frontier Corporation EXHIT #
to the U.S. Senate Permanent Subcommittee on Investigations
Regarding the Hearing Held on February 18, 1998
in Portland, Maine

Frontier Corporation is pleased to have this opportunity to submit testimony to the
Permanent Subcommittee on Investigations of the U.S. Senate conceming the issue of
telephone slamming. Frontier Corporation is a $2.5 billion company headquartered in

Tadi

Rochester, New York that provides integrated telecc ications services inc g fong

distance, local, wireless, data and Intemet. Specifically, Frontier provides local telephone
services in 13 states and is the fifth largest provider of long distance services nationally. In
the state of Maine where this hearing is being conducted, Frontier is ranked as the fourth

largest long distance company.

As this hearing secks to examine the prevalence of telephone “slamming” and how

s might be impacted by this activity, it is important for the Subcommittee to
understand what constitutes slamming and what does not. Slamming should be defined as
the intentional unauthorized switching of a consumer’s long distance service. Itis
important to distinguish between intentional and unintentional for one very important
reason. The majority of complaints received by the States and the FCC that address
incidences of slamming (correctly defined as the intentionai change of a consumer’s carrier
without that consumer’s authorization) are in large part the result of actions by relatively

few companies that do not have the i of in mind. I ional incid

of slamming are those that any agency whether state or federal should be focusing on in

protecting consumers.
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Unintentional incidences, however, can and do occur in numerous ways. For example,

when the has p ively authorized a change but forgets he has done so, when
the consumer uses an alternative long distance company on a “casual” basis or when either
the local exchange carrier or long distance company makes a mistake in keying in the
correct telephone number and inadvertently changes the wrong customer’s long distance

service.

As a major player in the long distance business Frontier adheres to the Federal

Communications Commission presubscription rules, as well as any specific state statutes,

h.

ining to tel keting d blished to verify a *s desire to
B g P

long distance service providers. As you may be aware, the FCC is in the process of
revising its current rules and a decision on this is expected at any time. Of the four options
now available, Frontier uses 1) third party verification or 2) a signed letter of authorization

{LOA) 1o minimize potential slamming occurrences.

it is also important to highlight that whether Frontier field sales representatives,
telemarketing employees or authorized agents talk to a potential customer, we do not
tolerate any unethical behavior towards consumers. Employees or agents that engage in
behaviors such as intentional slamming face immediate dismissal. In any situation in
which Frontier can validate that it is indeed responsible for incorrectly changing a

consumer’s jong distance service, we switch the consumer back to their preferred carrier at

no charge and provide a credit for all long di charges i d by the for
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3
the time they were switched to Frontier’s long distance service. Additionally, Frontier
maintains a department whose purpose is to receive, investigate and resolve agency
complaints in this regard to provide pertinent data about the causes of slamming and to

make certain we are aware of any intemal problems that can then be quickly corrected.

Although use of the two previously noted verification options does work to reduce

slamming complaints, they will never eliminate unintentional stamming that will occur

a1 £inl

of how

g any company is in dealing with ¢ s. One reason that
unintentional slamming does happen is attributable in some part to customer confusion.
Individuals may indeed authorize a change and then simply forget that they did so. When
provided with appropriate verification, they realize that perhaps they did authorize a
change. Oftentimes, consumers may use an altenative long distance provider by calling
casually using a 5 digit code and trying out a new service provider to see if it is to their
liking. When they receive a bill from the alternative service provider they have indeed
used, they may have forgotten about the calls and feel that they have been slammed. Itis

not unusual for a stamming complaint to be resolved when verification is produced

indicating an h hold ber did indeed authorize a change or that cails were made

A second significant cause of unintentional slamming that we see in researching
complaints is directly related to a change being made to the wrong customer’s account
inadvertently. To expand upon this, first let me explain that the long distance company

must submit a change request to the local exchange carrier (aftcr appropriate authorization
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is received from the ) to effe a change in service provider. The long

di y has no technical ability to effe a change, this can only be done by

1

the local service provider. Oftentimes, the local exchange carrier unintentionalty

transposes digits of the telephone number ing the wrong consumer’s long distance
service to be changed. When this happens the consumer oftentimes believes that slamming

has occurred and files a complaint against the long distance service provider. Meanwhile

the long di company d of slamming has nothing to verify the change because

they have never had a con ion with the nor submitted a change request to

the local service provider. Up to 20% of all slamming complaints Frontier investigates

ultimately d from errors attributable to the local service provider making incorrect

Responsible industry players, like Frontier, are not interested in offending customers or
forcing them to take our long distance product if that is vnot what they desire. Our company
has been in business for almost 100 years and would not engage in practices to devalue our

name and reputation which we work vigorously to protect. The nature of the long distance

busin&s; is too highly petitive to ali p ial as we may want to gain
them back sometime in the future. We attempt to win consumers over to Frontier with our
competitive pricing plans, our high quality network, our customer care practices and our
innovative billing in which we combine many services on one bill. Our product and
service offerings are exceptional and therefore, Frontier has confidence it its ability to win
customers without having to resort to co-opting customers from other providers by

engaging in intentional slamming practices.



168

It is our opinion that the FCC rules are sufficient to protect consumers against those

companies that are in the business to intentionally harm consumers. If long distance

service providers adhere to the established federal verification rules and the FCC uses its
enforcement authority to swiftly resolve complaints, including using the tools available to
them such as fines and revocation of operating authority for those companies with a pattem

of pernicious behavior, consumers will be adequately protected.

In providing advice to about ways to avoid slamming, Frontier would suggest
that consumers first of all be familiar with who their current long distance provider is and

firmly communicate their desires to any telemarketer. In a competitive environment, a

consumer’s best defense is a good offense, and that is to educate themselves about
companies that provide the best mix of products, services and prices to match their

particular needs.

In researching this issue, it is important for the Subcommittee not only to determine that
slamming does indeed occur, but to go further to investigate the root causes so that
responsible companies, like Frontier who are working within the established rules are not

burdened with new requirements by either the FCC or Congress. I would hope the

Subcommittee considers these issues in its deliberations. Frontier would be pleased to
work with Congress in any way to address this issue and thanks the Subcommittee for the

opportunity to provide written testimony.
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TESTIMONY OF MCI COMMUNICATIONS CORPORATION
Presented by Wayne Huyard
President, Mass Markets
before the
SENATE GOVERNMENTAL AFFAIRS COMMITTEE
SUBCOMMITTEE ON PERMANENT INVESTIGATIONS
February 18, 1998
Field Hearing on Unsuthorized Switching of Long Distance Carriers

MyouvuymdnfonﬂwigMCltoprwideawrinenmemuufordnbwing
reoordamﬁtﬁmdnmlaweoftdephmwshmmhg—dnumﬂnﬁudswhdingoﬁ
consumer’s long distance provider.

I am Wayne Huyard, President of MCI’s Mass Markets business unit. My organization is

ponsible for MCI's resid ial and smalf business sales, marketing, and customer service

I
efforts.

The steady drumbeat of consumer horror stories about slamming reflects a consumer

4 1
L

protection crisis. It th toi

ions competition in a way that will

ulti ly be damaging for c s and our industry. MCI recognizes that slamming

prevention is one of the most important issues we need to address.

The interests of consumers and responsible teiec icati ies in this area are

not inconsistent. In fact, our interests are aligned.
MCI has a compelling self-interest in supporting measures that crack down on slamming.
Brand and reputation are crown jewels. Slamming threatens to steal them. We put our

customers first. We won’t win or keep customers if we don’t act responsibly. So, we feel
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comfortable supporting reasonable regulations in this area, b we already employ quality
control measures that set the gold standard in the industry.

In addition, it’s fair to say we have suffered millions of dollars in lost revenue by having
large numbers of our customers converted away without customer authorization. So, we strongly
support effective enforcement efforts as well.

Egually important, we are concerned that if consumers continue to face concems about
slamming, they will simply opt out of the process of exercising their right to change services.

They will decide it’s not worth it to ise the choices that teleph petition pi

4

This would be a disaster for carriers like MCI that want to earn new customers through fair sales
and marketing efforts. Ultimately, it would be a tragedy for consumers as well, who would be
denied the benefits of competition, particularly as we move into an era where consumers will have
competition for local as well as long distance services.

I'd like briefly to offer MCI’s perspective on what we believe would be the single most
effective measure to crack down on slamming. In addition, I'd like to raise our concerns about
some disturbing trends that appear to be the misuse of legitimate consumer protection concerns
for nakedly competitive purposes.

MCI believes that any legislative or regulatory action in this area must put consumers
first, while not losing sight of the realities of a rational business environment. It cannot ignore
the benefits that competition and flexible choice bring to the public. We must design solutions

that weed out the bad actors, while not overburdening the industry with regulation that would
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impose delay, bureaucracy, inefficiency, cc friendly hurdles or additional costs onto the
process of changing telecommunications services.

MCI has actively participated in the pending FCC rulemaking that seeks to adopt more
effective regulations relating to slamming prevention and enfor MCI beli this area

cries out for a national set of solutions that apply to long distance, local toll, and local service
carrier changes. A piecemeal approach would chill competition and create burdens that would
outweigh changes. We believe Congress should retain federal preemption over this issue.
We would oppose any measures that would permit the specter of inconsistent state regulation to
raise impossible barriers to efficient business practices.

So, what should be done? MCI believes that Third Party Verification-or TPV-should be

A o)

quirement for all carrier switches. MCI’s own experience with TPV

pted as a
convinces us that it is the single most consumer-friendly and effective approach to curbing
slamming.

Third Party Verification invol lephone confirmation of carrier switches by an

{

independent third party verification company. TPV is quick, consumer friendly, and effective. It
confirms essential information about the customer’s decision to switch in a one to two minute call.
Importantly, the TPV company receives no commission or other financial incentives to confirm
sales orders. It simply verifies customer choice.

Third Party Verification is an efficient process. [t avoids order entry delays that are
otherwise involved if written customer agreements must be gathered. It permits consumers to
begin enjoying promised benefits sooner. TPV acknowledges the modem reality that consumers
want to deal with phone service issues over the telephone.
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Most imporstantly, TPV is a proven means of reducing unauthorized conversions. For
slamming overall in California is down roughly 50% for residential customers. That reduction, in
large part, can be sttributed to the fact that California enacted a new state law a year ago

MCTI’s own experience with TPV is instructive. We implemented TPV in 1992 for our
outbound telemarketing sales. This resulted in a dramatic reduction in telemarketing
complaints—to the point where only a tiny fraction of one percent of all MCI telemarketing sales
results in complaints of any type.

However, in all candor, our other non-telemarketing sales channels that were not subject
to TPV verification measures continued to be a source of concern. In particular, face to face and
event sales efforts where MCI gathered written Letters of Authorization (“LOAs”) were the
source of a disproportionately large percentage of MCI's disputes and complaints.

We found that while “get it in writing” sales channels represented less than 20% of our
residential sales activity, these same sales methods represented almost 50% of MCI's complaints.

We noticed the same trends throughout the industry, as most of the major enforcement
actions revolved around forged LOAs, deceptive swecpstakes marketing, deceptive chocks, and
other forms of marketing that “got it in writing,” but didn’t protect the consumer.

Amndwhhthae.fnas,MCldeddedwnnkemthamajorcomhmuntohsownnlu
quality efforts. Early in 1996, MCI committed to the FCC that it would conduct TPV for
Mmmmmmmmmmmm By the fall
of 1996, we were conducting TPV for virtually all our residential and small business sales.
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The results have been dramatic. We’ve seen a sub ial reduction of complaints from

sales channels not previously subject to independent verification. Overall, MCI’s commitment to
TPV resulted in a year over year reduction of more than 50% in our complaint percentages. The
bottom line is that MCI’s commitment to TPV has greatly benefited both us and our customers.

Are we perfect? No. One complaint is too many. We’re still doing whatever we can to
improve our own sales quality. But given the fact that over 40 million customers switched their
long distance service last year, it’s inevitable that some level of complaint activity will occur.

We believe that TPV is the consumer protection gold standard, and would urge consideration of

We would also suggest consideration of an additional consumer protection step, and that
is to ensure the validity of TPV verification by tape recording the verification transaction. MCI
is currently preparing a test to determine the viability of recording these customer confirmations.
We don’t have any results yet, but recording may be the next level of protection to ensure that
TPV transactions do, in fact, fairly confirm a customer’s agreement to switch phone service.

MCI is aware that there are proposals to require written agreements from customers for
all carrier switches. Any such approach would be a disaster from a customer perspective and a
competitive perspective, and would, in fact, fail to address the main source of current slamming
problems.

Contrary to common perception, industry slamming problems are not primarily related to
telemarketing. Instead, the vast majority of reported enforcement actions across the country have
involved sales methods using written LOAs. The real problem areas have been forged LOAs and
deceptive LOA marketing techniques such as sweepstakes and deceptive checks.
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Getting it in writing is not the solution. In fact, it’s the primary problem.

Requiring written LOAs would harm consumers and impede competition. Today, the
vast majority of MCI's sales, and much of the switching that occurs industry-wide, takes place
over the phone. Requiring LOAs would frustrate consumer expectations of being able to
authorize phone service selections over the telephone. 1t would delay consumer enjoyment of
promised benefits. It would add significant costs associated with mailing and retrieving LOAs.
The ultimate result would be a terrible damage to flexible, consumer friendly choice. Many
customers would simply decide that it’s too much trouble to switch. As a result, competition
would suffer. In short, we urge rejection of any efforts to require written LOAs as the solution to
the slamming epidemic.

MCl is also concerned that some interested companies and groups have been cynically
using legitimate consumer concerns about slamming for their own competitive interests. Some
carriers have actively promoted so-called PIC (Preferred Interexchange Carrier) Freezesas a
solution to slamming by the long distance industry. A PIC Freeze is a service offered by a local
telephone company to customers that typically provides that no change to the customer’s primasy
interexchange cartier service can be made uniess the customer affirmatively and personaily
contacts the local telephone company and requests the change.

Unfortunately, these innocent-sounding devices, and the processes surrounding them, have
far too often been used not for the benefit of consumers, but by local carriers as a device to
maintain their m~nopoly stranglehold on local and local tolf customers.

We have seen a rash of efforts by local carriers to scare consumers into agreeing to PIC

Freezes in an environment where the consumer 1) doesn’t really understand what he or she is
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agreeing 10, and 2) doesn’t realize that the local carrier will use the *s assent to imp
roadblocks to the customer’s later interest in changing service providers.
Ameritech, for example, refused to switch who have previously elected PIC

Freeze protection even after they both confirmed 2 service order from MCI, and thenina
second transaction, had that order verified by an independent third party verification company.
Ameritech then compounded this anti-consumer conduct by refusing to allow 2 service change
unless the customer called Ameritech, and was forced to endure Ameritech’s aggressive winback
attempts to keep the customer frotn switching. No consumer should have to put up with these
nakedly snti-competitive tactics, and MCI has sought o protect consumer intercsts by filing
iaints against Ameritech with the Hiinois, Michigan, and Wiscoasin PUCs.

MCI has raised these concerns with the FCC in its pending rulemaking on slamming. We
have proposed a series of measures that would ensure consumer protection, while at the same
time prohibit the anti-competitive and discriminatory abuse currently occurring in the guise of
slamming protection. We remain concened, however, that some of the rhetoric surrounding this
issue is genenated by those interested in scaring consumers away from exercising the freedom of
competition. We can’t afford to overreact by imposing legislation or regulation that would render
free and fiexible consumer choice impossible. Uﬁnn!ely,conmmmwouldbethebigsutloxr
if that were to happen.

We also believe that squally strong consumer protection measures need to be taken
against local exchange carviers who delsy or fail entirely to act on consumer service change
requests. One of the most disturbing trends over the past year is the appalling performance of
local exchange carriers when it comes to ati qt to switch local or local toll

o
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services away from that local carrier. Consumers are experiencing weeks of delay and
intentional intransigence, as the LECs desperately try to hold on to their monopoly customer
base. Orders are being dropped, and both customers and competing carriers are being forced to
fight through a gauntlet of inefficiency imposed by LECs. The net result is the same as
slamming: the customer is prevented from selecting a competitive service provider. We would
encourage Congress to attack this problem as well.

As we move into an era where the local telephone companies are becoming direct
competitors of long distance companies, the rules and practices need to change. No longer is it
reasonable to expect that local exchange carriers will execute service orders, or report consumer
experiences, on a neutral and unbiased basis. Therefore, MCI believes that serious consideration

should be given to the establishment of independent third party PIC Administration, to handle a

host of critical functions-perhaps to include order pr ing, service change verification, PIC

Freeze pr ing, and protection of information. The system right now permits the fox
to guard the henhouse, and the results are ultimately damaging to consumers.

Finally, what can consumers do to protect themselves against slamming? Well, MCI and
consumer groups have been emphasizing that consumers need to read their phone bill each month,
just as they should their credit card bill. This is the best defense and can minimize disruption and
expense. Consumers should know who they are doing business with over the telephone and

should be very clear about their decision to accept or reject a telemarketing offer. Consumers

should understand that, ly, a telephone carrier selection will be verified by one of four
methods: 1) obtaining customers’ written authorization (LOA); 2) receiving authorization via an

800 number; 3) sending new customers prepaid, returnable postcards within 3 days of request for
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change; and, 4) getting customers’ oral authorization verified by a third party (TPV).

In addition, consumers can periodically confirm who their current carrier is by calling
700/555-4141, for free, from their home (billed) telephone number. Also, consumers should
carefully read provisions contsined in promotions or ads that may result in changing their camier
when signing up for contests, prizes, or when responding to direct mail solicitations.

Last, if consumers are asked by their local exchange carrier if they want a PIC Freeze on
their existing carrier selections, they need to understand what it means relative to options for
selecting a new carmier.

MCI applauds the Subcommittee’s interest in this important matter. We remain
committed to doing whatever we can, both in our internal practices and in our external
advocacy, to ensure that American consumers are treated fairly and enjoy the benefits of

Thank you.
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EXHIBIT # 6
STATEMENT OF
RICHARD G. HULSEY
Principal, SYNAPSE Networking, Lewiston, Maine
Maine Telecommunications Users Group (MTUG)
Chsir, Communications Fraud Prevention

* Ak

Comments re: Unauthorized Long Distance switching

| am a principal in a Telecommunications Consulting firm - Synapse
Networking inc. based in Lewiston, Maine. | am also on the Board of
the Maine Telephone Users Group (MTUG) and coordinate Toll

Fraud Prevention Activities (hitp:www.mtug.org.)

For the past seven years we have provided communications
consulting and management services to over one hundred clients
with locations in Maine, New Hampshire, Vermont Massachusetts,

Connecticut, Pennsylvania, Indiana, Puerto Rico and Germany.

For a number of our clients we have an ongoing relationship
performing the day to day functions of managing the communications

infrastructure - mostly for companies with multiple locations.
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| offer mostly a perspective of slamming from the viewpoint of the

business community.

We receive between 15 and 25 calls per month from telemarketers of
long distance services.. These people typically call a location of our

clients and are referred to us for screening.

| now estimate the following segmentation of callers:
25% legitimate
® proper identification of the company calling
8 reasonable presentation of what is being offerred
50% "“Sleazy"
® proper identification of the company
B misleading rationale
8 “FCC has mandated a ‘Single Bill"™
8 “FCC allows contracts to be broken" etc.
25% Pure slamming attempts
& " am from Bell Atlantic Services Corporation and

I need to confirm your telephone numbers.”
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Some of the callers are really smooth.

Two years ago our client, The Dunlap Corporation, received a call in
one of i's offices from a reseller of a major carrier service.

He spoke to a temporary receptionist and convinced her to say “yes”
to a questions asking if the office wanted to realize additional savings

now.

In this case - after two months of disputing the bill | actually heard the
tape of the conversation. The receptionist did say *yes”. After putting
the client back to the proper carrier we froze the "PIC" for each line
and negotiated a settlement. The next bill from the carrier had a
balance of $ 0.01. We taped two pennies to the invoice and remitted

payment and requesied a receipt.

Thisis a serious issue to small, medium and large companies with a
large cost as a result of slamming.
& Professional fees or internal costs to try to prevent

slamming; and to resolve these issues when it occurs.



181
_4-
u the cost to get the services back to where they belong
1 In almost all cases - the additional costs of the calls
processed by the stammer
H In some cases, the clients commitment to it's intended
carrier is jeopodized This can result in a breach of

contract and/or underutilization penalties.

| want to emphasize how smooth these people are.

Two weeks ago someone in my office received a call on our account.
They identified themselves as Bell Atlantic Service Corporation.
They asked for our telephone numbers and were given all but one. 1
overheard the request for the last number, took the call and started
questioning the caller. When | ask the location, call back number

and supervisor they hung up.”

Within twenty minutes we received a legitimate call from Bell

Atlantic's Telemarketing Group in Mariboro, Mass.

In Maine with intralata -pre-subscription since last fall, the potential

problems have increased by a factor of two.



182
-5-

We understand that most contract provisioning and change of
carriers - both legitimate and not authorized is done by computer
transactions between carriers and local exchange carriers. With the
magnitude of such transactions, individual verification is probably not
feasible. However, there are some specific actions that could
significantly mitigate the problem.
We recomm_end the foliowing be considered for in potential
legislation: '
1. The seller of long distance/800 services must obtain
written confirmation of the order from an authorized
representative of the buyer - and not a check
endorsement.
2. The seller must retain such authorization on file for five
years.
3. Penalties - should be severe for a seller not having
written authorization when an end user complains of

slamming e. g. $ 50,000.00 fine.
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4. The underlying carrier of authorized resellers should

also have a share in the responsibility and

consequences for the actions of authorized resellers.

Enclosure: Documentation of a incident ( Duniap Insurance)

(3 pages)



Location:

7-24-95

8-9-95

11-20-95
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DUNLAP INSURANCE Page 1 of 1
ACTION PLANS
Somm-wonh Report Date: 7-24-95
$-003-95 Status: Complete
Review of 11 charges
: SYNAPSE/EET)

LR R E NN

After discussions with Jim Arcl and Chris Gorman. Dick Hulsey drafied a memo for 1971
network scrvices questioning the authorization of a change in carrier to ETHNctwork
Scrvices.

(See attached for dctails.)

Dick Hulsey purticipated in a conft call with Paul Cody at ET] and Jimy Arcl. A
recording of & call 10 Dunlap’s Somersworth office that will document that an order was
placed.

(Sce attached for details.)

Onc 10 two weeks later, Paul Cody at ET1 called with the recording. Confercneed all partics
and the recording was reviewed documenting the authorization.

Regarding finut bith

Paul Cody has agreed that $305-43 would be final payment on account even though there
may be some additionul July usage.

Reviewed with Jim Sullivan with 1711 (R00-528-7151). He checked with Panl Cody. They
agreed 1o credit the outstanding balance. Letter was fixed confirming credit amount. Faxed
a copy to Trudy and Julic.
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RICHARD G. HULBEY
JOSEPH A. LOUGHRAN
ROBERT R, ROY

KELLY P. WIGHT
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(ZJSYNAPSE

37 Park Stroot, Lawiston, ME 04240

TELEPIHONE
207-786-5221

LAy
207-784-1724

Joohniaal Consuant
QARYWILSON July 24, 1995

ETi/Network Services
P. 0. Box 041212
Detrolt, Ml 48204-1212

Dear Sirs/Madame;

1.

The Dunlap Agency has reteined SYNAPSE, a Communications
Consulting firm, to address an Issue with your company regarding
Dunlap’s Somersworth, NH office.

On 5-30-95, the Interstate calls made from Dunlap’s Somersworth office
were routed vis-a-vis equal access (0 your company - which we assume is
an aggregator/resefler of AT&T services.

These Inferstate calls were process by your company until 7-18-85 whan
the PIC was changed back to Dunlap's vendor.

To Duntap Corporations's knowledge, no Duniap employee authorized a
change of carrier to ETI/Network Services.

The change has resulted in the following:

a. A cost per minute approximately 20% more than the cost per
minute provided under the existing contract with its selacted
vendor;

b. Loss of usage towards Dunlap's commitment to its selecled

vendor;

Costs for presumably unauthorized PIC changes 1o your company,

cost for changing back to lts carrler;

8. Professional fees to have this matler resolved.

ao

COMMUNICATIONS CONSULTING AND‘MANAGEMENT SERVICES
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ETINetwork Services July 24, 1985
page two
6. We request the following:
- Any documentation that you have fhat the Duntap Agency had
ordered services from your company.
If that dooumentation shows to Dunlap’s management satisfaction that an
employee did In fact order services from your company, the following
Invoices will ba paid:
a. Perlod from 5-30-85 to 6-2-85 $30.70
b. Period from 6-3-85 fo 7-2-056
[} Perlod from 7-3-85 to 7-17 or 7-18-85
7. ¥ you cannot provide documentation that is safisfaction to Dunlap’s
menagement, then we will do the following upon raceipl of your final bill:
- Based upon the total minutes of usage, we will prepare an offer to
sattle this matler.
8. If we cannot satisfactorily resolve this matter, we will consider incurring
the additional $120.00 of expense in order 1o file a Formal Complaint with
{he FCC pursuant io Title 47 - United Statas Code.
Additionslly, Dunlap plans fo submit an RFP o the marketplace for
network services for all ninc New England offices in the fourth quarter of
1895. If this matter is not resolved, it will be a consideration when
considering any AT&T services - jggaidiass of the channe] of distribution.
Sincerely,

Richard G. Hulsey
Principal

¢cl

M. Chris Gorman - Manager - Duniap {Somareworth)
Mr. Jim Arel - Real Eslete Manager - Dunlap (Auburn)

FCCI C W5 Branch - Enf Division

Common Carrior Bureau, FCC Stop Code 1800 AZ, Washinglon, DC 20554
NHPUC - 8 Otd Suncook Rd, Concord, NH 03301

ATAT Corporation - Consultant Lialson Program, Poter Webster
National Progrems Director, Rm 6360 B-1, 285 Noith Maple, Basking Ridge N 07820
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(207) 287-1508

o0 laveatigations
Derek D. Davidson Enwnr ##_—_
Conpuiecant Drscker 1998 Legislation
242 STATE STREET PG‘.{:,::‘ W.B
. Brewer
HOME FAGE: by st st e sampmomaag Tel. 287-1398

An Act Relating to the Protection of Maine

C in the Tel P Market
Emergency preamble. Whereas, Acts of the Legislature do not become effective until
90 days after adj unless d as ies: and
Whereas, it is y that the State i diately prohibit misleading and ab
market practices by tel ications camriers; and

‘Whereas, the Public Utilities Commission lacks authority to take effective consumer
protection measures to protect Maine tel icati and

Whereas, in the judgment of the Legislature, these facts create an emergency within the
meaning of the Constitution of Maine and require the following legislation as immediately
necessary for the preservation of the public peace, health and safety; now, therefore,

Be it enacted by the People of the State of Maine as follows:

SECTION 1. 35-A MLR.S.A. §7106 is enacted to read as follows:

§ 7106 _Consumer protection

1._Policy. It is the policy of this State to ensure that all customers are protected in the

telecommunications marketplace. The provisions in this section and the enforcement authority
granted to the commission are designed to achieve a standard that:

A. Ensures that customers are protected from deceptive practices;

B. _Is applicable to all local ex: telephoue service, interexchan

telecommumications service, and other telecommunications services provided by

telephone utilities in this state; and

C. Is consistent with the jons ibed by the Federal Communications

Commission and the Telecommunications Act of 1996 (PL 104-104).

2. Unauthorized change of carrier. This subsection governs any change of a
consumer’s telephone utility that is not authorized by that consumer. For the purposes of this

ion, “te! utility” includes any tel utility, as defined in section 102, subsection

19, and any other provider of local or intrastate telecommunications services, including personal
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A. No telephone utility may initiate the change of a customer’s local or intrastate carrier
unless the change is verified by one of the following methods:

(1) Written authorization from the customer:

(2) Toll-free electronic authorization placed from the telephone number that is the
subject of the change order:

(3) Oral authorization obtained by an independent third party; or

= P —— —
(4) Upon request of a customer. mailing to that customer an information package
consistent with 47 C.F.R. Section 64.1100(d) that contains a postage-prepaid

stcard or mailer, without receiving a cancellation of the change order from the

. gcustomer within 14 days after the date of the mailing; . Th 5

B. When a customer’s service is changed to anew t;lgghone utility, the new telephone ¢ K'*YW\
utility shall maintain a record of nonpublic customer-specific information that establishes (v« v ' e 4
that the customer authorized the change. If the Federal Communications Commission \ ‘k/\—, ha

requires verification. telephone utilities shall use the verification methods required by the
Federal Communications Commission. R v*kx;\i&’

C. If atelephone utility initiates a change that is not made or verified consistent with this
section or commission rules adopted under this section, that carrier, upon request by the
customer, shall reverse the change within five business days or any other time established
by commission rule.

D. A telephone utility that has initiated an unauthorized customer change shall:

(1) Pay all usual and customary charges associated with returning the customer to
the customer’s original telephone utility;

{2) Return to the customer any amount paid to the carrier by the customer or on

the customer’s behalf: and

(3) Upon request, provide all billing mcog to the original telephone utility from
which the customer was changed to enable the original telephone utility to comply
with this section and any commission rules adopted under this section.

The customer subjected to an unauthorized change is not responsibie for any charges
associated with the unauthorized change, including cl for e uent to the
change if the customer contacts ¢ither the customer’s local exchange carrier, the
customer’s previous provider of intrastate service, or the telephone utility that initiated an
unauthorized change in service within thirty days after receipt of the customer’s first bill
containing charges by the telephone utility that initiated the unauthorized change. The
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telephone utility that initiated the unauthorized change is responsible for any payment to
access providers or to an underlving carrier where applicable. Failure of the customer to
provide timely notice will relieve the telephone utility that initiated the unauthorized
change of anv obligations under this paragraph.

3. Penalty. This subsection governs penalties for violations.

A. The commission may impose an administrative penalty against any person who
violates this section or a rule or order adopted pursuant to this section. The penalty for a
violation may be in an amount not to exceed $5.000. Each day a violation continues
constitutes a separate offense. The amount of the penalty must be based on:

(1) The severity of the violation, including the nature, circumstances. extent. and
gravity of any prohibited acts;

(2) The history of previous violations; and
(3) The amount necessary to deter future violations.

B._If the commission finds that a telephone utility has repeatedly violated this section or
rules adopted under this section. the commission shall order the utilitv to take corrective
action as necessary. In addition, the commission may, if consistent with the public

interest, suspend. restrict, or revoke the registration or certificate of the telephone utility,

thereby denying the telephone utility the right to provide service in this state.

C. Penalties collected by the commission under this section must be deposited in the
Public Utilities Commission Reimbursement Fund under section 117.

4. Rules. The commission may adopt nondiscriminatory and competitively neutral rules
to further impiement this section. These rules are routine technical rules as defined in Title 5.
chapter 375 subchapter II-A.

Sec. 2. Emergency clause. In view of the emergency cited in the preamble, this Act
takes effect when approved.

SUMMARY

This bill enh the p i ilable to tel icati in the state.
It prohibits the industry practice of “slamming,“ which involves the change of a consumer’s
telecommunications carrier without the consumer’s prior authorization. The bill also authorizes
the Public Utilities Commission to adopt rules to supplement the slamming prohibition and to
otherwise p | jcati from deceptive practices in the
telecommunications market. The bill specifies the applicable penaities for a violation of the
slamming prohibition or any C. ission rules adopted p to this bill.
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Refore the
FENERAL COMMUNICATIONS COMMISSION
Washington, D. C. 20554

In the Matter of
File No. ENF-97-04
Long Distance Services, Inc.
NAL/Acct. No. 716EF0003

- e

Apparent Liability for Forfeiture

NOTICE OF APPARENT LIABILITY FOR FORFEITURE

Adopted: December 12, 1996; Released: December 17, 1996

By the Chicf, Common Carrier Bureau:
1. INTRODUCTION

1. By this Notice of Apparent Liability for Forfeiture ("NAL"), we initiate
enforcement action against Long Distance Services, Inc. (*LDSI") and its affiliated companies.'
For the reasons discussed below, we find that LDSI apparently willfully or repeatedly violated
Commission rules and orders” by changing the primary interexchange carrier ("PIC") designated
by Dr. Stan Altman ("Altman") of New York, New Ycrk and Geirold DeBee ("DeBoe”) of
Pompano Beach, Floridi without Altman’s or DicBoe's authorization.' Based upon our review
of the facts and ci stances sur ding the violati we find that LDSI is apparently liable
for a forfeiture in the amount of eighty thousand dollars ($80,000).

! Lung Distance Services. Inc. appears 10 be affiliated with several companies. including CCN, inc.. Church

Discount Group. Inc.. Discount Calling Card. Inc.. ion Long Distance, Inc., Monthly Discounts, Inc., and Phone
Cails, inc. These panies have tocati including locati at 2117 L Street, NW._, No. 293.
Washingion. D.C. 20027 and P.O. Box 1597, Rowlent, Texas 75030.

47 C.F.R. § 64.1400 and 64.1150: Policies and Rules Concerning Unauthorized Changes of Consamers’
Long Distance Carmiers. 10 FCC Red 9560 (1995) (LOA Order). recon. perding: Policies and Rules Concerning Long
Distance Curriers. 7 FCC Red 1038 (1992) (PIC Change Order), recon. denied. 8 FCC Red 3215 (1993):
Investigation of Access and Divestiture Related Tariffs, 101 FCC 2d 911 (1985) (AHocation Order). recon. denied.
102 FCC 2d 303 (1985 (Recomsideration Ordery: & igation of Access and Divestiture Related Tariffs. 101 FCC
2Q Y35 19R5) { Waiver Order).

The practice of changing a customer’s PIC withowt the customes™s authorization is comtonlty relerred e

v by
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II. THE COMMISSION'S PIC CHANGE RULES AND ORDERS

2. In uts Allocation Order and subsequent Reconsideration Qrder and Waiver Order}?
the Commission set fortk rules and procedures for imy ing equal access® and customer
presubscription® to an interexchange carrier ("IXC™)." The Commission’s original allocation plan
required IXCs to have on file a letter of agency ("LOA™) signed by the customer before
submitting PIC change orders to the locat exchange cartier ("LEC™) on behalf of the customer.*
After considering claims by certain IXCs that this requirement would stifle competition because
consumers would not be inclined to execute the LOAs cven though they agreed to change their
PIC, the Commission madified the requirement to ullow [XCs to initiate PIC changes if they had
“instituted steps to obtain signed LOAs." When it continued to seceive a large volume of

coraplaints concerning the horized PIC cha s, the C n revised its rules again in
1992." Specifically. while the Commission recognized the bencfits of permitting a telephone-
based industry to rely on telemarketing to solicit new business, it required [XCs to insti one

of the following four confirmation procedurcs before submitting PIC chunge orders generated by
telemarketing: (1) obtain the cousumer’s written authorization: (2) obtain the consumer’s
efectronic authorization by use of an 800 number: (3) have the consumer's oral authorization
verified by an independent third party: or (4) send an information package. inctuding o prepaid.
return postcard, within three days of the consumer’s request for & PIC change. and wait 14 days
before submitting the consumer’s order to the LEC, so that the consumer has sufficient time to

See supra proceedings cited at aote 2.
B Equal access for interexchange carriers (TEXCs™) is that which is coual in type, quality and price o the
access to local exchange facilities provided 1o AT&T und its affiliates. United States v. American Tel. & Tel.. 552
F. Supp. 131. 227 (D.D.C. 1982). uff'd sub nom. Marviand v. Unued Siaes. <600 US. 1001 (1983) (Madification
of Finat Judgement or "MFJ"). “Equal access allows end users to aceess tacilities of a designated [1XC| by dialing
*1* only.” Allacation Qrder. 108 FCC 2d at 11,

6 Presubscription is the process by which each customer selects one primary interexcha carrier fram among
several available carriers, for the customer’s phone linets). Allocation Order. 101 FCC 2d w 911, 924, Thus, when
2 customer dials "1." only the customer accesses the primary 1XC's serv An end user can abso access other
IXCs by dialing a five-digit access code (I0XXX) or a sevea-digit < code (IOXXXX) I w90
Administration of the North American Numbering Plan, Notice of Proposed Rulemaking. 9 FCC Red 2008, 2076-77

(1994).

? Pursuant 10 the MFJ. the Bell Operating Companies were ordered o pravide equal access ta therr customers.
where technically feasible. by September 1986. Allocation Order, 101 FCC Red 15 911,

8 An LOA is a document. signed by the customer. which states that the customter has selected & particulas
carrier as that customer’s primary loag distance carrier. Allocanon Order. 101 FCC 2d at 929,

¢ Waiver Order. 101 FCC 2d a1 942.

0 PIC Change Order. 7 FCC Red at 1038-1039.
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return the postcard denying, cancelling or confirming the change order.!!  Hence, the

Commission’s rules and orders require that [XCs either obtain a signed LOA o, in the case of
telemadketing solicitations, complete one of the four telemarketing verification procedures before
submitiing PIC change requests to LECs on behalf of consumers.

3. Because of its continued concern over unauthorized PIC changes, the Commission
recently presciibed. the general form and content of the LOA used 10 authorize a change in a
customer’s primary long distance carrier.'? The Commission’s current rules prohibit the
potentiully deceptive or confusing practice of combining the LOA with promotional materials in
the same docunient.”” The rules also prescribe the minimum information required to be included
in the LOA and require that the LOA be written in clear and unambiguous language.' The rules
prohibit all “negative option” LOAS" and require that LOAs and any sccompanying promotional
materials contain i fations if they employ more than one language.*

i

11l. THE ALTMAN AND DEBOE COMPLAINTS
A. The Alimon Complaint.

4. On August 30, 1996, the Cc ission received correspondence from Altman
alleging that LDSI had ¢ d his prescribed long di service provider from AT&T
Corporation ("AT&T") to LDSI without his authorization."” Altman says he first realized his
long distance service had been switched when he was making a phone call. He checked his most
recent billing statement and discovered that US Billing ("USBI™), a billing agent for LDS], was
charging for his long distance calls instead of AT&T, his previously selected carrier. Altman
requesied a copy of USBI's authorization to switch his service and received an LOA, allegedly

" See 47 CFR. § 64,130 PIC Change Order, 7 FCC Red at 1045,

" Puiicies and Rules O ing Unauthorized Changes of C * Long Distance Carriers. 13 FCC Red
9563 {1995y

" See idd. 219574-75. Checks that serve as an LOA are excepted from the “separmie or severable” requirement
ao Jong as the check contains certain infi ion clearly indicating that endh of the check authorizes a PIC
change and otherwis plics with the C ission’s LOA i . 9573,

" See id. 2t 9564-65.

See id. w1 9565-66. ~Negative option” LOAs require consumers io take some action to aveid having their
fony Jistance- telephone service changed.

%

* See idd, 4 9S8

v Dr Stan Altman, informal Complaint No. 1C-96-16679 (August 30. 1996). Alman also included 3 copy
ol the “Officiat Regisaeation Form and LO.A." upon which LDSE relied as the basis for requesting NYNEX-New
Yok e change hiv primary fong distance carrier.
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signed by his wife, Claire Haaga Altman, and containing the Altiman’s Bome telephone numixer '™
The LOA contained incoreect intformusion regarding bis wite's namie, work number, and their
home address.™ Ms. Altman provided 1 copy of her driver’s ficense as proofl of the suthenticity
of her signature. ™ According to Altman, the telcphone account in question is in Dr. ARman's
name only. Altman states. however, that the current New York Telephone Disectory lisis his
wife's maiden name and their former address, cven though they have moved twice since the
directory listing was published.”

5. On Sepiember 17, 1996 the C Carricr Burcau™s C Protection
Branch™ dirccted LDSI 1o provide specific information regarding the conversion of Altman's
telephone service.™ LOSI has neither responded to the staf's reguest ror sought an extension
of time in which to submit the requested information.™

B. The DeBoe Complaint.

6. On June 11, 1996 the Commission received a written complat from DeBuce
alleging that LDST had converted his preseribed long distance service provider from LDDS
WorldCom ("WorldCom™} ta LDSI without his suthorization.™ BeBoc sttes he contacted his
tocalcarrier. BellSouh. when he discovered he was being charged higher fong distance ritex.
When BeliScuth informed DeBoe that his fong distance service had been changed from
WorldCom to LDSI. DeBee roquesied prool that I authorized the change.  After contacting
USBI, he was seat a copy of an LOA. which Deboe claims contatas a forged signuture. DeBuoe
provided a copy of his driver's license as proot of the authenticity of his signature. ™

" See Atachment 1.

" In his complaint Me. Altman states that they moved from the address Tisted on the LOA in T98K,
» Ser Auachment |,

» See Informal Complaint No. 96-16679 (August X0, 1996),

= Formerty known us the nf Complaints and Public Inquiies Branch.

» Natice of Informal Complaint No. IC-96- (6679 (Sepiember 17. 19965,

n

Notice of informal Complaint No. 1C-96- 16879 {Sepember 17, 1396).

Gerrold DeBoe. Informal Complaint Na. IC-96-07R7Y (June 27. 19961 DeBoe afso inchudes o copy of
the “Official Registration Form and L.O.A." ypon which LDSI relied s the basis for requesting BellSouth
Tekeoommunications, {nc. 1o change his primary long distance camrier.

» See Attachment 2
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7. The C P ion B L"“‘I.I)Sllo,. ide specific infi
regarding the conversion of DeBoe's telephons service on June 27, 1996.7 LDSI bas neither
respondedtol.hestaﬁ"smqumnorsoughtmexmronorummwhlchtosubmnﬂnw
information.

IV. DISCUSSION

8. We have evaluated the information submitted in connection with the Altman and
DeBoe informal complaints and conclude that LDSI is apparently Liable for forfeiture for willful
or repeated vxolauon of the Comm:ss:on s rules and PIC change requirements. We find LDSI's

actions p: I It appears that on or about July 12, 1996 and March 28,

1996 LDSI smemcd PIC change requests to NYNEX-New York (NYNEX) and BellSouth
based on apparently forged LOASs, resulting in the conversion of Altman’s and DeBoe's telephone
service from AT&T and WorldCom, respectively, to LDSL The statements and information
provided by Altman and DeBoe indicate that the LOAs were net d by the plai
and that LDSI lacked the requisite authorization to request a PIC change to Altman’s or DeBoe’s
long distance service. With regard to Altman’s complaint, there is no similarity between the
signature of Claire Haaga Altman on her driver's license and her purported signature on the LOA
form that LDSI used as the basis for the PIC change submitted to NYNEX. Furthermore, Dr.
Stan Altman, not his wife, is the subscriber to the phone service at issue. With regard to
DeBoe's complaint, there is no similarity between the signature on either D¢Boe's complaint or
his driver’s license and his purported signature on the LOA form that LDSI used as the basis for
the PIC change submitted to BellSouth. Under these circumstances, we conclude that LDSI's
apparent actions were in willful or repeated violation of the Commission’s PIC change rules and
orders and that a forfeiture penalty is approplia(e

Q. As a general matter, the horized conversion of a *s presubscribed
long distance carrier continues to be a wide-spread problem in the industry.” We are particularly
troubled by what appears to be a common practice by some IXCs of relying on unvcnﬁed LOAs,
which tumn out to be falsified or forged, to effect changes in s’ long service.
The pervasiveness of the probiem suggests that our current administration of the law has not
produced sufficient deterrence to non-compliance and the carriers have little incentive to curtail
practices that Jead to consumer complaints. Furthermore, as a practical matter the camers

responses to alleged unauthorized conversion faints rarely provide a d d or
justification of the carrier’s actions. Therefore, to draw industry’s on to the seri

of the problem and to provide incentives to comply with the Commlssnon s rules and on:lers we
intend to scrutinize consumer complaints and to take promp action, i g the
2 Notice of Informal Complaint No. IC-96-07879 (June 27, 1996).

bt We also note that the LOA language on the "Official Registration Form and L.O.A." does not conform
1o Section 64.1150 of the Commission's rules. 47 CFR. § 64.1150.

@ From Jammry 11995 10 December 31. 1995 of the 33,191 informal complaints filed. 11,586 were for
alleged of the *s presubscribed long distance carrier.
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imposition of substantial monetary fines, when the facts indicate that a carrier has failed to take
the necessary steps to ensure that LOAs are valid and duly authorized. If carriers intend to rely
oa a LOA to request a PIC change, they will be responsible for ensuring s validity and its
compliance with our rules designating proper LOA form and coatent.

10.  Section 503(b)}2)B) of the Communications Act authorizes the Commission to
assess a forfeituve of up to one hundred thousand dollars ($100,000) for each violation, or each
day of a continuing violation, up to a statutory maximum of one million dollars (§1,000,000) for
a single act or failure to act™ In exercising such authority, the Commission is required to take
into account “the nature, circumstances, extent, and gravity of the violation and, with respect to
the violator, the degree of cuipability, any history of prior offenses, ability to pay, and such other
matters as justice may require."” For purposes of determining an appropriate forfeiture penalty
in this case, we regard the conversion of Altman’s and DeBoe’s telephone lines as two violations.
After weighing the cin es Sur ding the violation, we finc that LDSI is apparently
liable for a forfeiture of forty thousand dollars ($40,000) for the unaathorized conversion of the
Altraan line and forty thousand doliars ($40,000) for the conversation of the DeBoe line, resulting
in a total forfeiture of eighty thousand dollars ($80,000). LDSI will have the opportunity to
submit svidence and arguments in response to this NAL to show that no forfeiture should be
imposed or that some iesser amount should bo assessed.” We will give full consideration to any
financial information provided by LDSI before assessing a final forfeiture amount.

V. CONCLUSIONS AND ORDERH‘JG CLAUSES

11.  We have carefully reviewed the information submitted ia connection with Dr. Stan
Altman's and Mr. Gerrold DeBoe’s informal complaints and conclude that on or about July 12,
1996, and March 28, 1596, LDSI apparently converted or caused a local exchange casier to
convert Alunan’s and DeBoe’s telephone lines without Altman’s and DeBoe’s authorization

hrough the use of ,forgedLOAs We further conclud t!mLDSI hercby app dy
wﬂlfully or rep ", wiolated < ior. rules g g primary hange carrier

conversions, and that its conduct warrants a forfeiture in the amount of eighty thousand dollars
($20,000).

12.  Accordingly, IT IS ORDERED, pursuant to Section 503(b) of Communications Act
of 1934, as amended, 47 US.C. § 503(b) Section 1.80 of the Commission’s rules, 47 C.F.R. §
1.80, and the authority del d in Section 0.291 of the Commission’s rules, 47 CFR. § 0.291,
that Long Distance Scrvxm, Inc. and its affiliated companies ARE HEREBY NOTIFIED of an
Apparent Liability for Forfeiture in the amount of cighty theusand dollars ($30,000) for wiilful

» 47 US.C. § SOX(bX2XB).

» 47 US.C. § S03bN2XD).

2 47 US.C. § SO3X4XC). 47 C.FR. § 1.30((3).
6
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of an Apparent Liability for Forfeiture in the of eighty t d dollars ($80,000) for
willful or d violation of the C issiot’s PIC change nules and orders.

P

13, T IS FURTHER ORDERED, p to Section 1.80 of the Commission’s rules,
47 C.F.R. § 1.80, that within thirty days of the release of this Notice, Loag Distance Services,
Inc. or its affiliated companies SHALL PAY the full of the proposed forfeiwre” OR
SHALL FILE a resp howing why the proposed forfeiture should not be imposed or should
be reduced.

§4. [T IS FURTHER ORDERED that a copy of this Notice of Apparent Liability for
Forfeiture SHALL BE SENT by certified mail to Mr. Daniel Fletcher, President of Long Distance
Services, Inc., 2117 L Street, N.W., No. 293, Washington, D.C. 20037 and P. O. Box 1597,
Rowlett, Texas 75030.

FEDERAL COMMUNICATIONS COMMISSION
Regina M. Keeney
Chief, Common Carrier Bureau

» The forfeiture amount should be paid by check or money order drawn to the order of the Federal
G ications Commission. Refi should-be made on Long Distance Services. check or money order to
“NAL/Acet, No. TI6EF0003.” Such remittances must be mailed to Forfeiture Collection Section, Finance Branch,
Federal Communications Commission. P.O. Box. 73482, Chicago, lllinois 60673-7482.

7
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Befoce the
FEDERAL COMMUNICATIONS COMMISSION
Washingtos, D.C. 20554
In the Matter of )
) File No. ENF-97-04
Long Distance Services, Inc. )
) NAL/Acct. No. 716EF0003
Apparent Liability for Forfeiture ) -

ORDER OF FORFEITURE

Adopted: May 7, 1997 5 Released: May 8, 1997

By the Chief, Common Carrier Bureau:

1. On December 17, 1996, we released a Notice of Apparent Liability' in the above-
captioned proceeding. We concluded therein that Long Distance Services, Inc. ("LDSI") or its
affiliated companies’ had apparently changed the primary interexchange camiers ("PICs™)
designated by Dr. Stan Altman ("Altman“) of New York, New York and Gerrold DeBoe
{"DeBoe") of Pompano Beach, Florida in violation of the Commission's rules and orders.” We
found LDSI apparently liable for forfeiture in the of eighty th d dollars ($80,000)
for its willful or repeated violations of the Commission's rules and PIC-change requirements and
allowed 30 days from the NAL's release date for LDSI to respond, either by paying the forfeiture

i Long Distance Services, Inc., Notice of Apparent Liability for Forfeiture, DA 96-2102 (Com.Car.Bur.
released Dec. 17, 1996) ("NAL").

2 A number of companies are currently incorporated under the name "Long Distance Services, Inc.” This
Notice the p that was i P d in the C Ith of Virginia on January 10, 1994 under
the name *"Long Distance Services, Inc.,” and whose executive officer and/or registered agent is Daniel Fletcher.
We also note that there appears to be a number of names under which Long Distance Services, Inc. marketed its
services, such as "Long Distance Services of Virginia,” “Charity Long Distance,” and "Church Long Distance.”
Companies believed 10 be affiliated with LDSI are CCN, Inc., Church Discount Group, Discount Calling Card, Inc.,
Donation Long Distance, Inc., Di Inc., Phone Services, lac., and Phone Calls, Inc.

3 47 C.F.R. §§ 64.1100, 64.1150; Policics and Rules Concerning Unauthorized Changes of Consumers' Long
Distance Carriers, 10 FCC Rod 9560 (1995), recon pending; Policies and Rules C ing Changing Long Di
Carriers, 7 FOC Red 1038 (1992), recon. denied, 8 FCC Red 3215 (1993); Investigation of Access and Divestiture
Related Tariffs, 101 RCC 2d 911 (1985), recon. denied, 102 FCC Zd 503 (1985); Invesnglnon of Access and
Divestiture Relaed Tariffs, 101 RCC 2d 935 (1985). The thori ion of a 's PIC is known
in the industry as "slamming.”
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amount or explaining why the forfeiture should be reduced or not imposed at all. LDSI failed
to provide any response to the NAL.

2. The facts and circumstances leading to the issuance of the NAL are recited therein
and need not be reiterated at leagth. This proceeding was initiated by the Altman and DeBoe
complaints, cach of which alleged that LDSI had, without authorization, converted the PIC from
the complainants’ chosen long distance carrier to LDSL.  Altman and DeBoe stated in their
respective complaints that the letters of agency ("LOAs") used to switch the PICs to LDSI

contained forged signatures and i infor Sub ly, the Enf
Division of the C Carrier B (“" ") sent letters to LDSI requesting that LDSI
provide spectﬁc information regardi fHegati listed in the Altman and DeBoe

complaints.* LDSI did not respond to the staff’s request for the information. Based-upon the

information in the Altman and DeBoc complaints, the Bureau issued an NAL against LDSI

pursuant to Section 503(b) of the Act® for willful or repeated failure to comply with the
ission's PIC-change rules and orders.

3. In the absence of any information offered by LDSI identifying facts or
circumstances 1o persuade us that there is any basis to reexamine the NAL, or mitigating
circumstances sufficient to warrant a reduction of the $80,000 forfeiture penalty, the Bureau will
enter a forfeiture for said amount against LDSI for its willful and repeated failure to comply with
the C ission’s PIC-ch rules and orders.

4. Accordingly, IT IS ORDERED pursuant to Section 503(b) of the Act, 47 U.S.C.
§ 503(b), Section 1.80(f)(4) of the Commission’s rules, 47 C.F.R. § 1.80(f)(4), and the authority
delegated in Sections 0.91 and 0.291 of the Commission's rules, 47 C.F.R. §§ 0.91, 0.291, that
Long Distance Services, Inc., or its affiliated companies, SHALL FORFEIT to the United States
--Government the sum of eighty thousand dollars ($80,000) for violating the Commission's rules
and orders governing primary interexchange carrier conversions when it converted or caused a
local exchange carrier to convert the Altman's telephone line on or about July 12, 1996, and the
DeBoe'stelephone line on or about March 28, 1996, without their authorization and through the
use of apparently forged LOAs. Payment shall be made in the manner provided for in Section
1.80 of the Commission's rules within 30 days from the release of this Order.® If the forfeiture
is not paid within the period specified, the case will be referred to the Department of Justice for
collection pursuant to Section 504(a) of the Communications Act.’

4 Notice of Informal Complaint No. 96-16679 (September 17, 1996).

5 47 US.C. § 503(b).

6 47 C.l F.R 5 1.80. Such forfumm amount should be paid by check or mail order drawn to the order of the
Federal Ce Ci Refi should be made on Long Distance Service, Inc.'s check or money

order to "NAL/Acct No. 716EF0003." Such remittance should be mailed to the Forfciture/Coliection Section,
Finance Branch, Federal Communications Commission, P.O. Box 73482, Chicago, Illinois, 60673-7482.

7 47 USC. § 504(a).
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5. IT IS FURTHER ORDERED that a copy of this Order of Forfeiture shall be sent
by certified United States mail, return receipt requested, to Daniel Fletcher, Phone Calls, Inc. and
Monthly Phone Services, Inc., 201 West Broad Street, Suite 181, Falls Church, Virginia, 22206,
and to Daniel Fletcher, Long Distance Services, Inc., 2117 L Street, N.W., No. 293, Washington,
D.C. 20037, and to Daniel Fletcher, P.O. Box 1597, Rowlett, Texas 75030.%

FEDERAL COMMUNICATIONS COMMISSION

Regina M. Keeney
Chief, Common Carrier Bureau

8 Because LDSI has not confirmed the accuracy of, or answered mail at, any of its many addresses, we arc
serving it at three of its most recently known addresses.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washiagton, D.C. 20554

In the Matter of

CCN, Inc.,

Church Discount Group, Inc.,
Discount Calling Card, Inc.,
Donation Long Distance, Inc.
Long Distance Services, Inc.,
Monthly Discounts, Inc.,

Monthly Phone Services, Inc., and

Phone Calls, Inc., CC Docket No. 97-144

Order to Show Cause and
Notice of Opportunity for Hearing

ORDER TO SHOW CAUSE AND
NOTICE OF OPPORTUNITY FOR HEARING

Adopted: June 12, 1997; Released: Junc 13, 1997
By the Commission:
I. INTRODUCTION

1. In this Order to Show Cause and Notice of Opportunity for Hearing (hereafter,
"Show Cause Order"), we initiate enforcement action against CCN, Inc., Church Discount Group,
Inc.. Discount Calling Card; Inc., Donation Long Dj Inc., Long Di Services, Inc.,'
Monthly Discounts, Inc., Monthly Phone Services, Inc.. and Phone Calls, Inc. (collectively, the
“Fletcher Companies™).>  As discussed below, the information obtained as a result of the staff’s
investigation of numerous consumer complaints filed against the Fletcher Companics persuades

A number of ics are y P d under the name “Long Distance Services, Inc.” This
Show Cause Order the company that was incorp in the alth of Virginia on January 10,
1994 under the name “Long Distance Services, Inc..” and whose executive officer and/or registered agent is Daniel
Fletcher. We also note that there appear to be a number of names under which Long Distance ‘Services, Jac.
mfltued.iu services, such as "Long Distance Services of Virginia,* “Charity Loag Distance,” and "Church Long

For purposes of this Order. the term “Fletcher C. ies™ includes any or assigns of the Fletcher
Companies.
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us that an evidentiary hearing is required to determine whether the operating authority of the
Fletcher Companies should be revoked and whether the principal or principais of the Fletcher
Companies® and the Fletcher Companies should be ordered to cease and desist from any future
provision of interstate common carrier services without the prior of the C: issi

II. BACKGROUND

2. The Fietcher Companies op as carriers subject to Title IT of the Act.
Speclﬁcally, the F]etchcr Compamu currently provide or have provided resale interstate long
telec services to consumers in various states around the country*
mcludmg, but not limited to, Alabama, California,® Flonda, Louisiana, Maryland, New York,
Pennsylvama,anquguma Under the regulatory blished by the Act and the
Commission’s Competitive Carrier p ding, the Fletcher Companies are classified as

> As discussed in more detail below, Daniel Fletcher appears to be the principal owner and operator of each
of the Fletcher Companies. Other individuals who appear 10 be connected with the Fletcher Companies in some

capacity as either principals or officers are W.m.

‘ TheFlewhchmnpmishmmmtbjbemlbenwjeaofmfmtactionsins:venlm On January
17, 1997, the Alabama Public Service Commission ("APSC") held a hearing to show cause why Phone Calls, Inc.’s
certificate of public convenience and necessity should not be revoked for failure to comply with the males and
regulations established by the APSC. The APSC cited, among other things, numerous complaints received from
consumers alleging that Phone Cails, Inc. had switched their long distance service providers without their
authorization. No representative from Phone Calls, Inc. appeared at the hearing, and on February 3, 1997, the APSC
entered an ordarevokmg and ﬂnee.hng Phone Calls. Inc.’s centificate, and directing Phone Calls, Inc. to cease and
desist from providi service i in Alabama. See Order of Revocation, Alabama Public
Sesvice Con'umssmn. Feb. 3, 1997. Further, on January 15, 1997 the New York Public Service Commission
{"NYPSC") 100k action to suspend the i g certificate of Phone Calls, Inc. for 30 days
pending a demonstration by the company that ltsoemﬁca:shouldnotbepmnmemly revoked. The NYPSC stated
that pending final action, Phone Calls, inc. may not acquire new i and that no telephone carriers
may switch intrastate customers to Phooe Calls, Inc. The NYPSC cued the growing number of consumer complaints
charging that Phone Calls, Inc. had ch d " primary i camers without their authorization.
See Press Release, New York Publlc Sa'vaonmmsm. Jan. 15, 1997. Additionally, on December 13, i996, the
Louisiana Public Service C i held b ing Phone Calls, Inc. and Charity Long Distance (see
supra note 1). See Notices of Hearing, Louisiana Pubthe'vweCommlsslon Nov. 8, 1996. On December 2, 1996,
the 1llinois Public Service Commission revoked Phone Calls, Inc.’s intrastate operating authority for failure to file
annual reports, and on August 23, 1996, the South Carolina Public Service Commission ordered Phone Calls, Inc.
10 show cause why its certificate of public convenience and necessity should nut be revoked. See Order of
Revocation. Illinois Public Service Commission, Dec. 2, 1996: Order Graniing Rule to Show Cause. South Carclina
Public Service Commission, Aug. 23, 1956.

¢ WenueﬂumNovanberzz IMMAnmwyGamnlofCallfunﬂsun-lmqmlMAmwmeeml

oI'V:rglnn.wnhacopylolbef‘ several complaints from California consumers whose long

service providers were changed by Long Distance Services, Inc. without the consumers® authorization. The
AnmneyGenenlotCal:fornnasﬂedmhsleﬂathll.nngDmServm Inc. had not responded to requests
for infc by law ies. See Lemer from Daniel E. Dmaﬂl.AumnyGenclLSmeof

Califomia. 10 Office of the Attomey General, Virginia, Nov. 22, 1996 (Attach Valerie F
Complaint. File No. 97-08268 (Dec. 4, 1996).
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nondominant interexchange carriers.® As such, they are considered to have "blanket” authority
to operate domestic common carrier facilities within the ing of Section 214 of the Act.”
Accordingly, the Fletcher Companies may "construct, acquire, or operate” any transmission line
for d ic telecc ications service without obtaining prior written authorization from the
Commission.* .

3. At all times relevant to this enforcement action, the Fletcher Companies were
required to file and maintain with the Commission tariffs containing schedules of the charges,
terms, and conditions of their common carrier offerings in the manner prescribed by Section 203

" In the Comp Carrier p ding, the Ci ission distinguished two kinds of carriers -- those with
market power (dominant carriers) and those without market power (nondominant carriers). See Policy and Rules
C ing Rates for Competitive Carrier Services and Facilities Authorizations Therefor, CC Docket No. 79-252,
Notice of inquiry and Proposed Rulemaking, 77 FCC 2d 308 (1979); First Report and Order, 85 FCC 2d 1 (1980)
{First Report and Order). 1n a series of orders issued in the Competitive Carrier p ding, the C ission relaxed
its wariff filing and Section 214 facilities authorization requirements for nondominant carriers, and focused its
regulatory efforts on constraining the ability of dominant firms to act contrary to consumer welfare. See Further
Notice of Proposed Rulemaking, 84 FCC 2d 445 (1981); Second Further Notice of Proposed Rulemaking, FCC 82-
187. 47 Fed. Reg. 17,308 (1982); Second Report and Order, 91 FCC 2d 59 (1982); Order on Reconsideration, 93
FCC 2d 54 (1983) (Second Report and Order); Third Report and Order, 48 Fed. Reg. 46, 791 (1983) (Third Report
und Order). Fourth Report and Order, 95 FCC 2d 554 (1983) (Fourth Report and Order), vacoted AT&T Co. v. FCC,
978 F.2d 727 (D.C. Cir. 1992), cert. denied, MC! Telecommunications Corp. v. AT&T Co., 509 US. 913 (1993);
Fourth Further Notice of Proposed Rulemaking, 96 FCC 2d 1191 (1984): Fifth Report and Order, 98 FCC 2d 1191
(1984) (Fifth Report and Order): Sixth Report and Order, 99 FCC 2d 1020 (1985) (Sixth Report and Order), vacated
MC{ Telecommunications Corp. v. FCC, 765 F 24 1186 (D.C. Cir. 1985) (collectively referred to as the Competitive
Carrier proceeding).

In the course of the Competitive Carrier p ing, the C ission revised Section 63.07 of the

i ’s rules 10 “authorize™ any nondomi; d ic il carrier to acquire, or operate any
transmission linc so long as it obtained the necessary authorizations from the Commission for use of radio
frequencies. 47 C.F.R. § 63.07; Fifth Report and Order, 98 FCC 2d at 1210. On occasion, this action has been
referred 10 by the Commission as "blanket™ or "automatic* authorization. E.g. Motion of AT&T Corp. 10 be

ified as a Non-Domi Carrier, 11 FCC Red 3271, 3280 (1995). In an order released on January 13, 1997,
the Commission proposed to repeal Section 63.07 of the Commission’s rules in light of its proposal to no longer
require nondomi dh ic i casviers to obtain Section 214 authorization for the construction, acquisition,

or operation of new lines between domestic points, or for transmission over such lines. See Implementation of
Section 402(bX2)(A) of the Telecommunications Act of 1996 (Section 214 — Exteasions of Lines), CC Docket No.
97-11. FCC 97-6 (rel. Jan. 13, 1997).
* InmeSacordkzpanmdM.meCommissimf«mdthlmerequimnunsof&ﬂimzunsmeymlied
{0 nondominant carriers did little 1o serve the purposes of the Act and actually d d the introduction of i i
and useful services, as well as new market entrams. See Second Report and Order, 91 FCC 2d st 6. The
go--tngssgonmmwmwrmmgmﬁmmmmmmmmmm
s ability to reimpose faciliti horizati i were sufficient (o protect the public interest.
Fourth Report and Order, 95 FCC 2d &t 578.

G
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(a) of the Act and the Commission’s rules and orders.” In addition, as common carriers, the
Fletcher Companies are required by Section 413 of the Act to file with the Secretary of the
Commission the name of a designated agent for service of all notices and process, orders, and
requirements of the Commxssnon, and by Section 416(c) of the Act to observe and comply with
all Commission orders.'

4. The Commission has consistently emphasized the critical importance of
enforcement through its complaint process to ensure that commen carriers do not charge unjust
and un ble rates, engage in unjust, ble, or unreasonably discriminatory practices,
or otherwise conduct their common carrier operations in a2 manner that may be harmful to

and to petition.! The Commission has established rules and procedures
specifically designed to enable consumers to bring to the Commission’s attention alegations of
misconduct by carriers and to obtain relief from rates and practices found to be unlawful or
otherwise contrary to the public interest.”? Pursuant to these rules, the Common Carrier Bureau’s

M Section 10 of the 1996 Act provides the C. ission with authority to forbear from applying the provisions
of Tltle II including the tariffing provisions, subject to certain, limited exceptions. On anber 31, 1996, the
C d the Tariff Forb Order, in which it licy for the

period. Policy and Rules Concerning fersiate, Interexch. . g¢ Marketplace, Implementation of Section 254(g)
of the Communications Act of 1934, as amended, Second Report and Orvder, CC Docket No. 96-61, FCC 96-424 (rel.
Oct. 31, 1996) i ub nom. MCI Tel ications Corp. v. FCC, Consolidated
Cases 96-1459, 96-1477, 97-1009, Feb. 13, 1997; recon. pending. B the alleged violati at issue in this
pr ding predate the C ission’s adoption of a ph delmt’ﬁngpobcy.whwhmmymwnssuyedby
the court, the Fletcher Companies were responsible for filing tariffs for all their d i
services.

47 US.C. §§ 413; 416(c). Section 416(c) states that “[iJt shall be the duty of every person, its agents and
employees. and any receiver or trustee thereof, to observe and comply with such orders so long as the same shall
remain in cffect.”

" See. e.g. Tariff Forbearance Order at para. 36 (noting that administration of the Section 208 complaint
proctss should protect consumers from carrier rates and practices that violate Sections 203 and 202 of the Act);
ion of the Tel ications Act of 1995, Amend: of Rules G ing Procedures to be Foll
Whm Formal Complaints are Filed Against Common Carriers, CC Docket No. 96-238, Notice of Proposed
Rulemaking. FCC 96-460, para. 88, rel. Nov. 27, 1996 (Formal Complainis NPRM) (pmposmg rules of practice and

procedure which, by providing a forum for prompt lution of complaints of di Y, of
otherwise unlawful conduct by telecommunications carriers, will foster robust petition in all tek i
markets).

= Pursuant 10 Section 208 of the Act, any person has a right to complain to the C.
“anything done or omined to be done by any common cammier” subject to the provisions of the Act. Under the
Commission’s rules. such a complaint may be either “informal” or "formal.” 47 U.S.C. § 208. In the recent Formal
Complaints NPRM. discussed supra, the Commission proposed rule modifications to improve the speed and
effectiveness of its formal complaints process. See Formal Complainis NPRM, passim (proposing changes to inter
alia. Sections 1.720 -1.735 of the Commission’s Rules, 47 C.F.R. §§ 1.720 - 1. 735) The Commission’s informal
plaint rules and procedures are designed primarily to benefit by carriers to respond
promptly to ints about rates, practi or ather conduct believed to vmlae lhe Act or our rules and orders.

4
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("Bureau”) Enforcement Division, upon reccipt of a consumer complam!, routinely issues an
*Official Notice of Informal Complaint” (“Official Notice") to all carriers identified in the
complaint or that may, in the staff’s view, assist in the resolution of the complaint. The Official
Notice requires the common carrier to satisfy or the plaint and respond to the
Commission’s Official Notice with a written report, a copy of which must be sent directly to the
complainant. The Official Notice also outlines the following cousequences of failing to respond
to the Official Notice within the time specified:

Failure of any person to answer any lawful Commission inquiry is considered a
m%byuﬁmm&mmm%m)ofdm@mmm
Act, 47 US.C. § m). Further. failure to comply with any order of the
Commission can result in prosecution under Section 401(b) of the Act, 47 U.S.C.
§ 401(b). Section 501 of the Act, 47 U.S.C. § 501, and Section 503(b)(1XB) of
the Act, 47 US.C. § S03(bX1XB), provide for forfeiture penalties against any
pasmwhowillﬁﬂlyﬁilstofoﬂowﬂledileuimohbeActorofaCommission
order. The Commission can impose forfeiture penalties of vp to $1, l00000 for
certain types of violations.

S. In 1993, the Commission began receiving complaints from consumers alleging,
inter alia, that certain of the Fletcher Companies had changed their primary interexchange carriers
or "PICs" from their presubscribed carriers to one of the Fletcher Companies without their
knowledge and authorization, a practice commoniy referred to as "slamming."” Most of these
complaints contain allegations that the Fletcher Companies used misleading and. in some cases.
fraudulent, marketing practices in order to effect the unauthorized PIC changes. In particular,

S«Semonsl .716 - 1.718 of the Commission’s Rules, 47 C.F.R. §§ 1.716 - 1.718. Recentty, Commission staff have
! d internal changes desij mfmlmfmwmmgofmfanulmm See. e.g.. Public Notice.
“Common Catrier Bureau Simplifies Process for C * Sl ing Complaints,” DA 96-728, Mxy 9, 1996.

" The Commissi hsbng, ibited the practice of slamming, and has p Igated rules and issued orders
desi to protect thorized PIC ch See 47 C.F.R. §§ 64.1100 and 64.1150; Policies and
Rules C ing Unauthori. Clunmofl‘ * Long Distance Carriers, 10 FCC Red 9560 (1995) (LOA
%meaﬁnr?olmmdkulesCmmghﬂlgDﬂnc:C:ﬂas.7FCC Red 1038 (1992) (PIC
Change OrderY; recon. denied, 8 FCC Red 3215 (1993); Investigation of Access and Divestiture Relsted Tariffs, CC
Docket 83-1145, Phase 1, 10t FCC 2d 911 (1985) (Allocation Order), recon. denied, 102 FCC 2d 503 (1985)
(R ideration Order). igation of Access and Divestiture Refated Tariffs, Phase 1, 101 FCC 2d 935 (1985)
(Wmva'Onder) The Commission's PIC-change rules and orders require, -mgomﬂmmmamd\mge
carriers ("IXCs") obtain signed letters of W("LOAs")or m the case of

one of four tek ing verification proced: before subx g PIC-change reqgy to local mﬂs
("LECs") on behalf of consumers. See PIC Change Order, 7 FCC Red at 1038-39. The Commission has initisted
numerous enforcement actions against carriers found to have engaged in the ice of ing. See, e.g.. Cherry

Consent Decree, 9 FCC Red 2086 (1994).



208

Federal C ications C issil FCC 97-210

a number of consumers have provided information in their complaints™ indicating that the
Fletcher Companies converted their long distance service providers by submitting, directly or
through marketing agents, forged or falsified letters of agency ("LOAs") to the local exchange
carriers respensible for effecting the PIC changes.

6. In certain complaints filed against Phone Calls, Inc. ("PCI"), consumers allege that
PCI not only converted their long distance providers to PCI without their authorization through
the use of forged or falsified LOAs, but that PCI also billed them for long distance calls that they
did not place to unfamiliar telephone numbers.”® In some cascs, complainants provided copies
of telephone bills that contain charges for calls to numbers that the consumers claim were not
working numbers. '

7. In still other complaints filed against Discount Calling Card ("DCC"), consumers
allege that they were enrolled in a so-called "discount calling card service” offered by DCC, and
assessed monthly fees for the service without their knowledge or authorization.'” It appears that

" See, e.g.. Paricia Day, Informal Complaint, File No. IS-96-15849 (Aug. 3, 1996) (The signature on the copy
of the LOA that Day requested and received from U.S. Blllmg.!heblllmgwtumy of the services provided
by the Fletcher Companies, is a forgery ding to Day and ding Day’s age,
zip code, and street name.); Johnny C. Johnson, Informal Complaiat, File No. IC-96-07820 1& 12, 1996) (The
copy of the LOA that Johnson obtained contains what appears to be the forged signature of Carla Pacham. Johnson's
former roommate. The printed name and signature on the LOA used to change Johnson’s long distance telephone
service is spelled "Carla Tarham."); Andy Gayford, Informal Complaint, File No. 1S-96-11050 (Aug. S, 1996) (The
copy of the LOA Gayford obtained bears the printed name and signature of an individual named “Car} Shogren,”
whom Gayford cannot identify. The LOA also contains a phone number that had not been assigned to Gayford as
of the date noted on the LOA, as weil as an unfamiliar street address that lacks a house number.) Numerous gther

cornplmms dccngumummwmhmnﬂmmgnummmlmwhwhofdumﬂudnu
4*4- 4 uesting. th distan providers.

wmmmm% e.g.. Stephen R. Crosby, informal Complaml.
1C-96-12904 (Aug. [7, 1996) (Crosby’s bill includes Ihe name of U.S Billing, a billing agent for the Fletcher
Companies, but does not identify the P P for g the charg

B See. e.g. Rosemary A. Fleming, Informal Complaint, File No. 1C-97-0829 (Dec. 19, 1996); Madeline
Valdes, informal Complaint, File No. 1C-97-04240 (Nov. 25, 1996). Wemtﬁﬂmw 16, 1996, the
Louisiana Public ServweCommmon ("LPSC') issued a “Teleph Ci Alert” g PCI's billing
practices. The LPSC d its i ion into taints by Mdugsmed
by Plemmyslmulk.uanllymmahs.nbanBzmmwu—umm at the
same time of day, for 33 minutes each. For each of these calls, the bill totalled $9.86, and the amount owed to PC1
for the two calls. mhﬂmgms,wum.ﬂ Appareatly, none of these consumess piaced the calls in question.
The LPSC i to check their bills for October through December 1996 10 ascertain
wheﬂ)cnhzyh:dbemdwgedformymdlulls Semmmmlnmmmhsmbec
16. 1996.

* See. e.g. Madeline Valdes, Informal Complaint, cited supra note 15.

See. e.g. Harold Pierce, Informal Complaint, File No. 1C-96-14353 (July 16, 1996).

6
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these consumers were able to determine the existence of DCC and their involvement with the
unauthorized charges only afier contacting the billing agents listed on their telephone bills." who
would typically inform them that the discounit calling card service fee had been billed on behalf
of one of the Fletcher Companies."

8. The complaints described in the paragraphs above are just cxamples of the

plaints filed against the Fletcher Companies since 1993 that reflect a

pervasive pattern of questionable business and marketing practices under the Commission’s rules.

In accordance with the rules and procedures described above, the Bureau’s Enforcement Division

forwarded each of the consumer complaints filed against the Fletcher Companies to the

appropriate company with the requisite Official Notice.” Records maintained by the Bureau's

Enforcement Division reveal that the Fletcher Companies failed to respond to the vast majority

of the Notices issued by the staff. The ix to this Show Cause Order identifies those
Official Notices that have not been to by various Fletcher Companics.

9. In the few instances in which the Fletcher Companies filed responses to the
Commission’s Official Notices, the responses were poorly prepared, failed to “satisfy” the
complaints within the meaning of Sections 208 of the Act and 1.717 of our rules, ! and otherwise
fell far short of the information required by the staff to further investigate the complaints and
make determinations about the carriers’ compliance with the Act and our rules and orders.
Generally, the responses in what to vague denials of the complainants’ allegations
and convey virtually no specific information about the carriers” practices or about any facts and
circumstances pertinent to the complainants’ allegaticns. Morenver, the responses appear
designed to further misicad the Cc ission and to frustrate the staff’s efforts to obtain
information about the Fletcher Companies and their practices toward consumers, rather than a
legitimate attempt to resolve the complaints. For example. in June 1995, in rssponse 10 an
Official Notice concemning a slamming complaint filed by Israela R. Franklin of Rydal,

" See. e.g.. Frances L. Olin, Informal Complaint, File No. 1C-96-08602 (Mar. 4, 1996). Olin was “astounded
and upset™ when she reviewed her telephone bill and di d that it included a chargs from “Integretel,” a billing
agent for the Fletcher Companies, for $5.97 for a calling card that she had not ordered.

" Sec. e.g.. Jean T. Branno, Informal Complaint, File No. 1C-95-19916 (Junc 19, 1995).
~

b

Because none of Companies had filed with the Secretary of the Commission the name of a
desigpated i icial Notices as required by Section 413 of the Act, the Commission served the
Official Notices on business addresses gleaned from, among other things, inquiries made to LECs and 1o the Fleicher™
ompanies’ billing agents.
e

B 47 CFR. § 1.717. Section 1.717 provides in pertinent part:

[T}he Commission will forward informal complaints to the appropriate carrier for
investigation. The carrier will. within such time as may be prescribed. advise the
Commission in writing, with a copy to the complainant, of its satisfaction of the
complaint or its refusal or inability to do so ....

7
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Pennsylvania, against CCN, Inc. (“CCN") on November 10, 1994,” CCN filed a letter signed by
"Dan Fletcher," stating only that CCN had obtained the LOA that it relied upon 10 switch
Franklin's long distance provider from an “independent marketing agency."> The letter does not
identify the marketing agency involved; nor does it list a business address or telephone number
at which Fletcher could be reached. Consistent with Fletcher’s usual practice, the return address
on the letter is merely a post office box.

10. Since June 1996, a number of Official Notices issued by the staff to the Fietcher
Companies concerning consumer complaints have been returned to the Commission by the U.S.
Postal Service marked "unclaimed,” “moved,” or "refused."™ Starting in June 1996, the staff
attempted repeatedly to presentatives of the Fletcher Companies by telephone but was
unable to complete ealls to any of the telephone numbers designated by the Fletcher Compaies.
On August 20, 1996, an individual identifying himself as “Dan Fletcher," apparently aware of the
mﬁ‘smpeawdeﬁmmmnmlﬁmmdhiswmpaniaremdingﬂnummlvedmmm
complzints, left a voice mail ge on the teleph linc of an Enforcement Division staff
member in which he represented that all Official Notices conceming complaints filed against the
Fletcher Companies should bé mailed to the following address: Long Distance Services, 2117
L Street, N-W., No. 293, Washington, D.C., 20037. The individual further stated that anv
Official Notices sent to this new address would be received and responded to promptly.
Subsequently, the C ission d Official Notices to the address designated by Fletcher. To

date, neither the Fletcher Companies nor Dan Fletcher himself have responded to any of these
Official Notices either in writing or by telephone.”

Isracla R. Frankiin, Informal Complaint, File No. 1C-95-02775 (Nov. 10, 1994). In reviewing her telephone
bill. Franklin discovered that U. S Blllmg, a company previousTy unknown to her, had billed her for long distance
calls rather than Sprint C y, her pt lected long di service provider. She d
U.S. Billing and was told that CCN, a Fleuz:r Cotnpany "also known as Consumer Dlscoum Group,” was her new

long distance provider. Neither CCN nor Consumer Discount Group was identified on Franklin's telephcue bill.

@  See Letter from Daniel Fleu:lm CCN Long«Dlsuux. to Isracla R. Franklin (June 21. 1995). Most of the
i were to p by lieging that DCC had them in and charged them for

a discount calling card service without their authorization. DCC s responses generally assert that the complainants
al issue authorized and requested the calling cards, but contain no specific information to support DCC's assertions.

- See. e.g. Notice of Infc Complaint of Richard Lavinthal, File No. IC-96-01338 (June 6, 1996); Notice
of Informal Complaint of Patricia’A. Jackson, File No. IC-96-28594 (Jan. 3, 1997): Notice of Informal Complaint
of Jerry Suchy, Sr.. File No [C-97-02506 (Jan. 3, 1997).

® Based on the staff’s investigation, the address provided in the voice mail message left by the individual
identifying himself as “Dan Fletcher” is that of a mail drop location, "Mailboxes, Etc.” See infra note 29.
Representatives of Mailboxes, Etc. reported that the individuals who leased the mail drop on behalf of Long Distance
Services failed to pay the requisite fees, and that consequently, Mailboxes, Etc. is no longer accepting mail on behalf
of Long Distance Services. Recently, the staff obtained a new address st which to serve Official Notices of Informal
Complaint filed against PCI and Monthly Phone Services, Inc.: 201 West Broad Street, Suite 181, Falls Church.
Virginia. 22206. The staff mailed Official Notices relating to approxi ly 500 i ] plaints to this address.
Subsequently. the majority of these Notices were retumed to the Commission marked cither “moved, left no address”

3
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1l.  In renewed efforts to reach principals of the Fletcher Companics regarding the
growing number of consumer complaints, Enforcement Division staff obtained "Dun &
Bradstrect” reports.™ These reports reveul what is best described as a tangled web of corporate
entities with Daniel Fletcher as the common thread. For example, "Daniel H. Fletcher” is listed
in a report s the president of PCI, while "Daniel M. Fletcher" is listed in separate reports as the
registered agent for Long Distance Services, Inc. ("LDSI") and DCC. According to the reports.
some of the Fletcher Companies share the same business address, with certain of the companies
indicating multiple business addresses. For instance, the reports list 3220 "N" Street, N.W., Suite
100, Washington, D.C., as a business address for PCI, LDSL” and DCC.* Another address,
2200 Wilson Boulevard, Suitc 102-H, Arlington, Virginia, is shared by PC! and Monthly
Discounts, Inc.

12.  The staff’s investigation has disclosed that all of the addresses listed in the Dun
& Bradstreet reports for the Fletcher Companies ar. mail drop locations rather than business
locations maintained or operated by the Fletcher Companies.” Information contained in the Dun
& Bradstreet reports reveels that in May 1996, a representative of PCI informed Dun &
Brad: that it op d 5.000 square feet at the 3220 N Street, N.W., Washington, D.C.
location® and that PCI employed 90 people.” Dun & Bradstreet advised the staff, however, that

or “return to sender — not 2t this address.”

* Dun & d a corporation that provides busi 10-busi i ion and services for marketing
and ial credit and collecti intains a busi infc ion database covering 41 million companies
worldwide. Dun & Bradstreet’s mports provide details about these companies to help assess bus: risks
and opportunities. ’

2 LDSI is also listed at 1728 Wisconsin Avenue, Suite 300, Washington, D.C. See Dun & Bradstreet Report,
Oct. 25, 1994. A ding to Dun & which no longer quotes a credit rating for LDSI, attempts in late
1994 10 confinm that the d an active busi at the Wi in Avenuc address were unsuccessful.
id.

p P

o Dun & Brad reports indicate that although DCC described itseif to Dun & Bradstreet being in the
“renail gifis/novelties™ business, no trade experiences had been reported to Dun & Bradstreet by vendors. See id.
Nov, ding to Dun & d: did local area and business directories include listings for DCC. /d.

= The following have been ined to be mail drop locations: 2117 L Street. N.W., #293,
Washington. D.C.. 20037; 3220 N Swreet, N.W.. #100, Washington, D.C. 20007; 1718 M Street, N.W., #143,
Washington, D.C.. 20036; 1728 Wisconsin Avenue, N.W., #222 and #300, Washington, D.C., 20007; 1730 North
Lynn Street. #A-09. Arlington, Virginia, 22209; 2200 Wilson Boulevard, #102-H and #303, Arfington, Virginia,
22201. We note that some of the other addresses obtained as a result of the staff’s investigation are post office
boxes, e.g.. P.O. Box 9169, Arlington, Virginia, 22199. The staff recently obtained a Letter from the Better Business
Bureau of Washington, D.C.. dated January 22, 1997, indicating that the Better Busi Bureau had & ined that
all of the addresses used by the various Fletcher Companies are cither post office boxes or belong to mail
receiving/forwarding firms. The Fletcher Companies have apparently failed to ~éspond to Better Business Bureau
requests that they provide a bona fide physical location for their busi perat

* As noted in paragraph 11, supra. this address was also used by LDSI and DCC.

9
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its investigation disciosed that the address provided 10 it by PCI and the other Fletcher Companies
is simply a mail drop location. The reports obtained from Dun & Bradstreet further indicate that
repeated efforts by Dun & Bradstreet representatives to contact PC representatives regarding this
information proved futile.*

13.  Like the addresses described above, the telephone numbers provided by the
Fletcher Companies have required Commission staff as well as consumers to maneuver a complex
maze of interrelated companices in an effort to contact principals or representatives of the Fletcher
Companies. Basil D. Hunt of St. Louis, Missouri, for example, asserts in his slamming complaint
that even though his telephone bill identified PCI as the company that carried his long distance
calls, he reached a company identifying itself as “Charity Long Distance” when he called the toli-
free number on his bill to inquire about the unauthorized conversion of his long distance service
provider.” Similarly, other consumers have been frustrated in their efforts to contact company
representatives at purported customer service telephone numbers designated by the Fletcher
Companies.* For example, numerous cousumers report that the Companies® telephone numbers
were not in service, while other consumers compilain that the phone lines were continuously busy
or went unanswered, despite ringing for minutes at a time.” In some instances, consumers were
told to call or write to a customer service center in Rewlette, Texas. None of the consumers who
called or sent correspondence to this certer, however, received assistance with their complaints.*

See Dun & Bradstreet Report, July 10, 1996.

Id Informeation obwnedftomﬂneV-rgmu State Corporation C ission indi that PCI
d its cory on October il, 1996. We aiso note that according 10 the Virginia State
Cor ion C ission, DCC was i by the stae of Vicginia on Seprember 1. 1996, for failure 10 pay the

requisite fees and/or file an annual report. See Certificates, Virginia State Corporation Commission. Sept. 1, 1996;
Oct. 11, 1996.

B Basil D. Hunt, Informal Complaint, File No. 1S-96-16959 (Aug. 14, 1996). Sxal:olo-meBerke. Informal
Complaint. File No. IS-96-13569 (Aug. 20, 1996) (Berke called a telephone number p belonging 10 PCI,
but was told that the responsible carrier was Charity Long Distance. Ba-kenaslh-medmymed number for
Charity Long Distance was answered by a recording, but she could not leave a message because the voice mailbox
was fufl.).

" See. eg.. Susan W. Kujawa, informal Complaint, File No. IS-97-00636 (Oct. 7, 1996) (Kujawa called the
toll-free number on her bill from PC and reached a company identifying itself as Charity Long Distance. She calied
the same number a month later, and was informed that the name of the company was PCL). Elizabeth A. Papazian,
Informat Complaint. File No. 1S-96-23715 (Apr. |, 1996) (Papazian called the billing agent named on her telephone
bill. Zero Plus Dialing. Inc. (*Zero Plus®), and was referred by Zero Plus to Consumer Discount Group and PCL, two
of the Flewcher Companies.).

» See. e.g. Rosemary A. Fleming, Informal Complaint, cited supra note 15; Mask P. Rockmore, informal
Complaint. File No. 15-96-13629 (Aug. 5, 1996).

ol See. e.g. Bruce E. Malcoim. Infc Complaint, File No. 97-08273 (Dec. 20, 1996).

10
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B. The Fletcher Companies’ Tariff Filing Fractices

14. The siaff’s review of the files maintained by the Bureau’s Competitive Pricing
Division revealed that only two of the Fietcher Companies, DCC and PCI, had tariffs on file with
the Commission at any time rel to this p ding. On November 29, 1994, DCC filed
Tr ittal No. 1 to duce its TanffFCC No. 1, which established the rates, terms, and
conditions for the provision of DCC’s domestic calling card service within the United States.”
On August 1, 1996, PCI, which was incorporated in the state of Virginia on December 27, 1995,
filed its "Original Tariff F.C.C. No. 1" to establish the rates, terms, and conditions for the
provision of domestic resale interexchange telecommunications service. Based on the
Competitive Pricing Division’s records and the complaints before us, however, it appears that PCI
provided telecommunications service prior to August 2, 1996, the effective date of Tariff F.C.C.
No. 1. For example, complainants C: o Guera of M: 1, Texas, and Basil D. Hunt of Saint
Louis, Missousi, who allege that PCI switched their long distance providers from AT&T
Corporation ("AT&T™) to PCI without their authorization, reccived telephone bills indicating that
PCI had carried their domestic long distance calls between March 31, 1996 and June 19, 1996,
prior to the effective date of PCI’s Tariff F.C.C. No. 1.

15.  Besides PCI and DCC, there are no indications that any other Fletcher Company
has ever had a domestic tariff on file with the Commission. Nevenhel&s, the staff’s investigation

revealed tha( at least one Fletcher Company, LDSI, gpparentl 10! vided domestic
ions service at rates not established by violati i
ACT ™ For example, complainant Nisar Ahmad of Severna Park. Maryland, who asserts that LDS!

Switched his long distance provider from AT&T to LDSI without his authorization, submits a
copy of a bill from LDSI for numerous domestic calls carried by LDSI between May 15 and May

7 DCC’s Tariff F.C.C. No. 1, which became effective November 30. 1994, establishes the rates, terms. and

ditions for the provision of DCC's d ic calling card service within the United States. The tariff provides
that calling card service will be billed in one-minute increments plus a flat per<call charge; a monthly service fee
also applies.

" Consuelo Guera, Informal Complaint, File No. iS-96-17786 (Sept. 9, 1996) (billed for calls made between
May 6 and May 20, 1996); Basil D. Hunt, informal Complaint, File No. IS-96-16959 (Aug. 14, 1996) (bifled for
calls made berween June 6 znd June 19, 1996).

»

Section 203(a) provides in pertinent part:

Every common carrier, except connecting carriers, shall. wuhm such reasonable
time as the C ission shall desigs file with the C i and print and
keep open for public inspection schedules showing all charges for itself and its
connecting carriers ... and showing the classifications, practices, and regulations
affecting such charges ...

1t
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23, 1996.° We note that even if LDSI, as one of the Fletcher Companies, could properly provide
service pursuant to PCI’s Taniff F.C.C. No. 1, that tariff did not become effective until August
2, 1996.

. DISCUSSION

16.  Under the pro-competitive, deregulatory framework established by the Act and the
Commission’s implementing ruls and orders, nondominant carriers enjoy significant flexibility
in their provision of iel ions services and products. This flexibility, however, is
balancedbythcAclandourmlesandordexswnhmqmrememsdesugnedwpmmowfaxr
competition in all markets, and to ensure that consumers derive the full benefit of such
competition and are otherwise pmtectedagmnstharmﬁllmandmm" Slamming is one
of the most prevalent types of illegal practices by common carriers.® The Commission has
declmedtbcpracnccofslammmgthmughd)euseofforgedurfalsxﬁedLOAslobepamcula.rly
egregious because it undermines the competitive nature of the interexchange marketplace and
deprives consumers of their right to select the services of paruwlar interexchange carriers to
satisfy their long distance service needs.® Carriers have been strongly admonished not to engag:
in slamming, and many have been the subject of enforcement acti including significant
forfeitures, when they have failed to heed the Commission’s warnings.*

17.  In the instant case, it appears that the Fletcher Companies are cither unwilling or
unable to conduct lawful common carrier operations -- even within the broad parameters
established by the Act and our rules and orders governing nondominant cariiers. Many of the
consumer complaints dcscnbed in ﬂus Show Cause Order involve allegations that one or more
of the Fleicher Comp ’ primary interexchange carriers without their
authorization, in violation of the Commxslon s slamming rules and orders. The Commission’s
PIC-change rules and orders require, among other things, that interexchange carriers obtain signed
LOAs or, in the case of telemarketing solicitations, complete one of four telemarketing

© See, e.g. Nisar Ahmad, informal Complhaint, File No. 15-96-16481 (Sept. 6. 1996) (pmvldm; copy of
bill showing ic calls carried by LDS!). See also Geraldine Wade,
Flle No. 97-06034 (Nov. 18, 1996).

- Sec. e.g. Section 201(b) of the Act: 47 C.F.R. Parts 32. 61, and 64.

= See. eg. Common Carrier S d. Federal C; ications C ission, Common Carrier Bureau.
Enforcement and Industry Analysis Divisions, Fall 1996 (stating that during 1995, slanumng was lhe number one
consumer complaint category handled by the Enfi Division’s C F

- See. e.g.. LDS. Inc. (nox affiliated wilh Daniel Fletcher), Notice of Apparent Liabiliq: for Forfeiture, DA
96-2101(rel. Dec. 17. 1996).

See, eg. Excel Tel ications, Notice of Forfeiture, DA 96-1009 (rel. June 21, 1996).

12
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verification procedures before submitting PIC-change requests to LECs on behalf of consumers.**
Viewed together, the multitude of consumer complaints, most of which have gone unanswered
by the Fletcher Companics, provide substantial evidence that the Fletcher Companies have
ignored the PIC-change verification procedures prescribed under the Commission’s rules and
orders, and have also routinely submitted PIC-change reguests to LECs based on forged or
falsified LOAs.

18.  To further compound the egregious nature of their slamming practices through the
apparent use of forged or falsified LOAs and other misleading practices, the Fletcher Companics
have failed to respond 10, and in some cases refused to accept. Official Notices issued by the staff
in response to consumer complaints. Our records show that LDSI. PCI, and DCC each failed to
respond to at least 20 Official Notices of Informal Complaint and refused to accept numerous
others.*  The Fletcher Companies also failed to designate agents for the receipt of official
notices, orders, or other correspondence issued by the Commission, as required by Section 413
of the Act. Moreover, it appears that Daniel Fletcher and the Fletcher Companies have
deliberately acted to frustrate the staff’s efforts to investigate consuner complaints and inquire
into the Companies’ practices by failing to provide legitimate business addresses or telephone
numbers where Fletcher or his companies might be reached.

19.  The Fletcher Companies’ apparent failure to file tariffs to stablish rates and
charges for the common carrier service offerings that have been implicated in the
consumer complums filed with the Commission, in violation of Section 203(a) of the Act, raises

i ions about the ions of the Flctcher Companies. Files maintained
by the Bureau’s Competmve Pricing Dmsnon reflect that onh wo of the Fletcher Companies --
DCC and PCI -- have filed tariffs with the Commission.” Nevertheless, as evidenced by the
numerous slamming complaints we have received, at least one Fletcher Company, LDSI. has
provided domestic interexchange services without having appropriate tariffs on file with the
Comm:ssnon In thxs negard we rote that ﬂdmgmﬂmmrwmeﬂnmﬂ

hel ired to follow ection 20:(1) of the Act concerning the filing

4

of ta.rriffs by nondominant carriers.

20. The totality of the information obtained as a result of the staff's investigation
persuades us that an evidentiary hearing is required to determine whether the continued operation

- See PIC Change Order, 7 FCC Red a1 1038-39.

- See Appendix.

= Moreover. as stated supra note 37, DCC'’s tariff only establishes rates for domesuc allmg card service.
PCI had a axiff on file for domestic interexchange service. but the company vol ly d its corp

existence on October 11, 1996, See supra note 32.

See supra note 9 (citing Tariff Forbearance Order).

13
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of the Fletcher Companies as common carriers would serve the public convenience and ity
within the meaning of Section 214 of the Act. Further, the egregious nature of the Fletcher
Companies’ apparently unlawful common carrier activities and their demonstrated refusal to
respond to official inquiries and comrespondence from the Commission raisc a reasonable
likelihood of the defiance of a revocation order,” particularly under the deregulatory framework
established by the Act and our rules and orders. Therefore, pursuant 10 Section 312(b) of the
Act, the principal or principals of the Fletcher Companies and the Fletcher Companies will be
required to show cause why an order to cease and desist from the provision of any interstate
common carrier services without the prior consent of the Commission should not be issued.*

21. ACCORDINGLY, IT IS ORDERED that, pursuant to Sections 4(i), 214, and 312
of the Communications Act of 1934, as amended, the principa! or principals of the Fletcher VA/L
Companies ARE DIRECTED TO SHOW CAUSE why the ing authority b d on CCN

Inc., Church Discount Group, Inc., Discount Calling Card, I.xc Donation Long Distance, Inc.. J
Long Distance Services, Inc., Monthly Discounts, Inc., Monthly Phone Services, Inc., and Phone d:
Calls, Inc. pursuant to Section 214 of the Communications Act of 1934. as amended, and the
Commission’s Competitive Carrier proceeding should not be REVOKED. ?,.1) <

22. IT IS FURTHER ORDERED that the principal or principals of the Fleicher ﬂ']"
Companies and the Fletcher Companies ARE DIRECTED TO SHOW CAUSE why an order
directing them TO CEASE AND DESIST FROM THE PROVISION OF ANY INTERSTATE
COMMON CARRIER SERVICES without the prior consent of the Commission should not be
issued.

23.  ITIS FURTHER ORDERED that the hearing shall be beld at a time and location
to be specified by the Chief Administrative Law Judge in a subsequent order, upon the following
issues:

(a) To determine the facts and circumstances surrounding the
primary interexchange carrier changes made or req d by the
Fletwcher Companies that are the subject of various informal
complaints listed in the Appendix to this Show Cause Order.

h SeeCnsemdDeulerdeuobeDmcd Against Tanncek Noonan, 67 FCC 2d 62, 64-55 (1977) (the
issuance of an order ining an individual from future unli i unolonlyandmmdbyswwn
:l2(b)oflheAu.hnu:lsamthepublnmlmbmdmﬁc!smd i g
likelihood of defiance of a revocation order).

fod I, for example, it is determined that the serious concerns raised in this Show Cause Order are proven, the
cease and dslsl order could pmclnde Danietl Fletcher and any other principal of the Fletcher Companies from holding
an p interest in or g operati control over any common carrier - either directly or indirectly -
without our pnov consent.

14
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(b) To determine the facts and circumstances surrounding Long
Distance Services, Inc.’s, Phone Calls, Inc.’s. and Discount Calling
Card, Inc.’s failure to accept and/or respond to Official Notices of
Informal Complaint issued by the staff that are identified in the
Appendix to this Show Cause Order, and the Companies’

inadequate responses to certain Official Notices of Iaformal
Complaint.

(c) To determine the facts and circumstances surrounding Long
Distance Services, Inc.’s failure to file tariffs covering its interstate
telecommunications service offerings during the period from May
1, 1996 to the present.

(d) To dctermine the facts and circumstances swrrounding the
Fletcher Companies’ failure to file with the Secretary of the
Commission the name of a designated agent for service of all
notices and process, orders, and requiremesnts of the Commission.

(¢) To determine, in view of the evidence adduced on issues (a)
through (d) above, whether any or all of the Fletcher Companies
violated one or more of the following provisions of the
Communications Act of 1934, as amended, and the Commission’s
rules: 47 U.S.C. §§ 203(a), 208(a), 413, and 4]6(::) and 47 C.F.R.
§§ 1.717, 64.1100, and 64.1150.

(f) To determine, in view of the evidence adduced on the
foregoing issues, whether the continued operation of the Fletcher
Companies as common carriers would serve the public convenience
and necessity.

(g) To determine, in view of the evidence adduced on the

going issues, whether the i of an order restraining the
pnncxpal or principals of the Fleicher Companies and the Fletcher
Companies from future provision of interstate common carrier
services is in the public interest.

24.  IT IS FURTHER ORDERED that the Chief, Common Carrier Bureau, shall be a
party to the designated hearing. Purmm to Section 312(d) of the Communications Act of 1934,
as amended. both the burden of p g and the burden of proof shall be upon the Common
Carrier Bureau as to issues (a) through (g) mclusnve

25.  IT IS FURTHER ORDERED that, 10 avail themselves of the opponumty to be
ard, the principal or principals of the Fletcher Companies, pursuant to Section 1.91(c) of the
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Commission’s Rules,”’ SHALL FILE with the Commission within 30 days of the mailing of this
Show Cause Order a WRITTEN APPEARANCE stating that the Fletcher Companies® principals
or other lega! representative will appear at the hearing and preseat evidence on the matters
specified in the Show Cause Order. If the Fletcher Companies fail to file a written appearance
within the time specified, the Fletcher Companies® right to a hearing SHALL BE DEEMED TO
BE WAIVED. In the event the right to a hearing is waived, the Presiding Judge, or the Chief.
Administrative Law Judge if no Presiding Judge has been designated, SHALL TERMINATE the
hearing proceeding and CERTIFY this case to the Commission in the regular course of business,
and an appropriate order shall be entered.

26.  ITIS FURTHER ORDERED that, if it is determined that any or all of the Fletcher
Companies have willfuliy or repeatedty violated any provision of the Act or the Commission’s
rules cited in this Show Cause Order, it shall further be determined whether an Order for
Forfeitvre shall be issued pursuant to: (1) Section 503(b) of the Commmncauons Act of 1934
as amended,” in the amount of: (u) $15,000 for each unauthorized ion of 1
long distance service in violation of 47 C.F.R. §§ 64.1100 and/or 64.1150; b) $5, 000 for each
failure 10 respond to an Official Notice of Informal Complaint or inadequate response to an
Official Notice of Informal Complaint in violation of 47 U.S.C. §§ 208(a) and 416(c) and 47
CFR. § L.717; c) $1,000 for violation of 47 U.S.C. § 413; and (2) Section 203(c) of the
Communications Act of 1934, as amended,” in the amount of $6,000 for each failure to comply
with the requirements of 47 U.S.C. § 203(a), plus $300 for cach and every day of the continuance
of each such violation.

27.  iT IS FURTHER ORDERED that this document constitutes a NOTICE OF
OPPORTUNITY FOR HEARING pursuaat to Section 503(bX3)XA) of the Communications Act
of 1934, as amended,* for violations of 47 U.S.C. §§ 208(a), 203(a). 413, and 416(c), and 47
C.F.R. §§ 1.717. 64.1100, and 64.1150.

28. [T IS FURTHER ORDERED that a copy of this ORDER TO SHOW CAUSE
AND NOTICE OF OPPORTUNITY FOR HEARING shali be sent by certified mail, return

47 CFR. § 191(c).
47 US.C. § 503(b).
47 US.C. § 203(e).

47 US.C. § 503(bX3XA).
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receipt requested, to Daniel Fletcher, Phone Calls, Inc., and Monthly Phone Services, Inc.. 201
West Broad Street, Suite 181, Falls Church, Virginia, 22206.

FEDERAL COMMUNICATIONS COMMISSION
William F. Caton

Acting Secretary
Appendix
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T JNetter, Susan 12/5/9% DCC

- . Fulirman, Ben J. 12/5/96 DCC
5624042 Armstrong, Joseph D. 12/13/96 DCC
96-24950 Thompson, Mary 12/13/96 DCC
96-24965 Treatmsn, David 12/1396 DCC
06-25028 Reddirger, Faye G. 12/13/96 DCC
96-25330 Paradise, Robert 12/1396 DCC
96-25766 Pilgrim, Artentious 1271396 DCC
96-27201 ‘Walker, Lily R. 12/20/96 DCC
96-27318 Worth, Jane H. 12/2096 DCC
96-27544 JKemnitz, Gwyndolen T. 13797 DCC
96-28543 Carlson, Susan M. 13097 BCC
96-28594 Jackson, Patricia A. 17397 DCC
5628755 Madeira, Peggy 1710557 BCC
26-30634 Wilson, Donald E. 1/1797 DCC
96-33753 Iparraguiire, Alicia 27197 DCC
96-34403 Garcia, Donna C. 212197 DCC
[97-02495 Thompson, Mark 17397 DCC
97-05732 K , Virginia 173197 DCC
97-08321 Ahmed, Taslim 22197 DCC
96-02938 Steven G. Zahn 713096 LDS
96-07820 Johnny C. 6/1296 LDS
96-11050 Gayford, Andy 729196 LDS
96-12904 Crosby, Stephen R. 82796 LDS
96-15849 Day, Patricia 9/10/96 LDS
96-16841 Ahmad, Nisar 91796 LDS
96-26049 Hayes, William 12/10/96 LDS
96-26362 Rewega, Wayne K. 12/10/96 LDS
96-31155 Peachey, Ruth Ann 1724/97 DS
96-31249 Olausson, Steffan 1724197 LDS
96-31772 Marino, Luis Gustavo 1724197 LDS
96-31787 hiero, Carlos R. 1724197 LDS
96-31802 Hiller, Catherine T. 1724/97 LDS
96-33040 Shein, Dina 2197 LDS
96-33055 Li, Yen 21797 LDS
96-33067 Baron, Luis F. 2197 LDS
96-33068 Salmans, Gloria 27197 LDS
96-33138 Coviensky, Matilda & Moe 272197 LDS
96-33164 Fisher, Leona M. 2/26/97 LDS
96-33725 Rosen, Robert R. 211197 LDS
|97-02506 Suchy, Jr. Jerry 1397 LDS
96-31769 Bridge, Patti T. 1724197 PCI
96-31832 Allcock, Esther 1724197 PCI
mennell. Diane S. 2797 PCI

Page 1
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Customor Service and Support Center

Specislized Markets
So. Plainfieie. N 07060
1800 2510103
.o FAX: 903 £68-3464
April 9, 1996

Mr. Daniel Fletcher
1728 Wisconsin Ave
Ste. 300

Washington, DC 20007

Dear Mr. Fletcher,

We are very concerned about the unprecedented volume of orders you have
submitted on your SDN plan MCN 160990 that you have forwarded to AT&T via
electronic mail since March 1, 1996. During March alone, you submitted in excess
of 35,000 orders, which is more than three times the number of orders that you
submitted on a per month basis in January and February of this year, and in excess
of the total number of orders that you submitted in all of 1995. Most of these
orders appear to be residential in nature, which is unusual for SDN. Beyond mere
volume, however, we are concemned regarding whether or not proper authorization
as required by the FCC’s rules for changing an end ’s primary inter ang
carrier were followed with respect to these orders. We are also concerned that this
huge number of orders may have taken quite some time to amass that any
authorization that was obtained is now too aged.

As you know, you must be prepared to show AT&T (as the underlying carrier) a
copy of the applicable Letters of Agency (“LOA™) as proof of proper authorization
if we so request. We wish to minimize your administrative burden, however, and in
lieu of requesting a copy of the LOA which corresponds to each order we therefore
request that you provide (as representative sample) within five (5) business days the
original LOA’s executed by end-users with respect to the following subset of
orders:
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1258
1259
1260

Please note, however, that if the requested LOA’s are not submitted within the
stated time frame, the orders will be rejected as horized. Once submitted, the
LOA’s will be reviewed promptly for compliance with the FCC rules and you will
be advised of the result of that review.

Sincerely,

Dot wte W
S Sendrakowski
Manager

=3 C. Williams, Jr
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. Senste Pormenent Subcommitiee
Long Distance Services, Inc. o Imstigations
3220 N Streer, NW, Suite 100
‘Washinglen, DC 20007 EwsT#__ 25b

TO: Rod Hall, ATAT
PROM: Daniel Fletchex
DATE: April 9, 1996

RE: .

Dear Rod:

Per our conversation yesterday, our CPA's and investment bankers need.
verification of the. number of customers/BTN's which we have transmitted
to ATST since March 1, 1996 (our records indicate 540,000+, with another
95,000 or so coming today). They do not need the number of orders
processad, just transmitted, :

They also need verification of the number of customers/BTN's we transmit
to ATAT each week for the next few weeks only, to establish an average/
track record of our growth.

Please FedEx this verification letter to me at the address above as soon
as possible. Please call me at 202-973-2197 first to discuss, etc., as
we discussed.

Sincerely,

R > ~7>8

Daniel Fletcher
President
202-973-2197
703-243-9799 (FAX)

*+* PAXED to 908-668-6139 ... Page 1 of 1 **x
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FROM:
DATE:

RE:
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Senste Pormenent Subcommittee
on lavestigations
Long Distance Services, Inc. EXWSIT # 25¢

. e e
3220 N Street, NW, Suite 100
Washington, DC 20007

Suzanne Sendrakowski, ATLT S.M.D.
Daniel Fletcher

4/9/96

1,000 Requested LOA's

bear Ms. Sendrakowski:

Enclosed are the Letters of Agency (LOA's) which you have requested.
For the sake of time and space, they have been printed two-per-page.

Please call to confirm your receipt hereof and to update me as to what
PNR/batch number ATAT (Front End Centex) has processed of the 5,505
which we have transmitted as of today.

Sincerely,

Daniel Fletcher
President

Enclosures

Via Pederal Express Overnight Delivery to:

Suzanne Sendrakowski

ATST S.M.D.

5000 Hadley Road, Room 2-A-~89
South Plainfield, NJ 07080

(908) 668-3637
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BARR, MICHELE RR 2 BOX 204 HILLSVILLE VA 24343 540-398-2477

OFFICIAL REGISTRATION FORM AND L.0.A
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Seaste P Subcammith
- . In on lavestigations
ce Services, Inc.
g e ot ae " Eover ¢ ___25d
Washingion, DC 20007 - .

PRON: Daniel Pletcher
DATE: April 12, 1996
RE:

Deax Susanne:

We wtill have not recsived the letter which you sald youw overnighted
on Tuesday. Please fax a copy of same to me at 703-243-979% sonetime
today. You also might want to verify that you are seadiuy letlers to
the correct address, indicated above.

8 ly, tate the verbal notification that AT&Y has deci
to reject au ordu'slm 8 atter 96CCMI1247; however, be sure to provide
us with written notification of said decision., Be aware that of the
approximately G,000 PNR's sent to ATET, only & traction thereof (5%
or lo) had the “extended" L.0.A. Unless there {s another reason for
ATAT's gac-.l-.ton not to process our orders, you need to indicate such
in writing.

Sincerely,

An A

B ‘el Fletcter

Prusident )
e

_—— T — e‘“

co: Carl Williamx > ah(h.luu—m’ 7" ’-&'

~— duedornes, .

*** page 1 ot 1 wwx T MM%
Walh gttt all Lo
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FEB-23-98 HON 14:31 FaX NO. 99036109 P.08

Long Distance Services, Ine.
3220 N Sarect, NW, Suite 100
Washingion, DC 20007 -

"ROM: Daniel Pletcher
SATE: April 12, 1996
RE:

®ar Suzanne:

‘e still Kave not received the letter whivh you sald you overnighted
-:Juesday. Please fax a copy of same to me at 703-243-979% sometime
¥»

You also might want to verify that you are seudiuy letlers tc
he correct address, indicated above.

ocondly, we sppreciate the verbal notification that AT&Y bas deci
o reject ‘ail orders/PNR’s atter 34CCN1247; however, be sure to provide
s vith written notification of said decision. Be aware that of the
sproximately ¢,000 PNR'S sent to ATRT, only a traction thereof (5%
r 30) had the “extended" L.0.A. Unless there is another reason for

P&T's decision not to process our orders, you need t& indicate such
1 writiag,

.ncerely,

a1 Fleteker
egident

e e
¢ Carl ¥lliams

i

——————————

¢ Prage 1 ot 1 www
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April 16, 1996

Mr. Daniel Fletcher

Long Distance Services, Inc.
3220 N Street NW Suite 100
Washington, DC 20007

Dear Daniel,

This will confirm the voice mail message I left for you on Thursday, April 11 and
will also respond to your memo to Rod Hall dated April 9.

AT&T has received request to advise your CPAs and investment bankers the
number of orders submitted by Long distance Services, Inc. to AT&T. We are
puzzled by that request since you instructed AT&T not to process any orders
submitted by Long Distance Services. Furthermore, since you have instructed
AT&T to reject all of your orders, an undetermined number of orders are
backlogged in attmail and will not be detached. We will begin the process of
returning those orders to you once we have received your instructions in writing.

AT&T is not in a position to advise your CPAs and investment bankers of any
order-related figure.

Please call me on 908-668-3637 if you have any questions.

Su. e Sendrakowski
Center Manager

Sincerely,

cc: C. Williams
R. Saunders
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Seaste Permenet Subcosanmittee
b

April 16, 1996

Mr. Danie] Fletcher

Long Distance Services, Inc.
3220 N Street NW Suite 100
Washington, DC 20007

Dear Daniel,

This will confirm your response to my letter of April 9, 1996 and your
subsequent conversations Rod Hall and myself. You provided in response to my
letter copies of approximately 1,000 Letters of Agency (“LOA™) forms entitled
“Registration Form and L.O.A.* which appear to have previously been scanned
into a database and then reproduced. This is not sufficient for proof of
authorization purposes because the FCC rules provide that the LOA form may not
be combined with any sort of commercial inducement. Furthermore, the size and
font of the print constituting the authorizing language must be comparable to that
of any associated commercial inducement. We are concerned that in the absence
of the forms actually signed by the end-users, we cannot meaningfully ascertain
whether or not these rules were followed. You have, nevertheless, refused to
provide the actual LOA’s and in lieu of producing them have stated that you will
provide us with a letter directing us to reject and retum your orders so that you
may provision them with another carrier. We await your letter and pursuant to
your instructions will process no further orders until we receive it.

We are, in any event, concerned regarding the content of the reproduced
LOAs that you did provide to AT&T. Designation of this document as an
“Official Registration Form and L.O.A.” appears to violate the FCC rule that the
LOA not be combined with any sort of commercial inducement.
Furthermore, the LOA does not clearly inform the subscriber that it is authorizing
a change in its primary interexchange carrier and does not clearly identify the
carrier to which the switch is being made.
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Finally, the last paragraph of the LOA appears to contain a commerciaf
inducement of some sort (“I also want to save money on consumer
products/services....”), and is again in violation of the rule that all such
inducements be separate or severable from the LOA itself.

Please call me on 908-668-3637 if you would like to discuss this matter.

S e Sendrakowski
Center Manager

Sincerely,

cc: C. Williams
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April 25, 1996

Dunicl Fletcher

Long Distance Services, Inc.

3220 N. Stroet NW -

Suite 100

Washington, DC 20007

Dear Daniiel,

This letter is in response to your memo dated 4/23/96 which I received today.
Per your instructions and conBirmed in my letter dated April 16, ATAT bas
rejected all orders sant by Long Distance Services. Sinoe you did not respond to
the fixes I sent you, my request for original LOAS or my telephone messages, we
have begun the process of roturning those orders to you. The last PNR/Batch
processed was S6CCNI124TND{(dated), 96CCN4768ND(numerically).

Please call me on 908-668-3637 if you have any questions.
’.

Center Manager

oc: C. Williams



232

795 Foisom Sireet
San Francisco, Calfornia 94107-12
Phone 415 442-2600

July 24, 1996

Mr. Daniel Fletcher, Presideat
Long Distance Services, Inc.
3220 N Street, Suite 100
Washington, D.C. 20007

Dear Daniel:

I am responding to your fax of July 18, 1996, regarding the LOA issue. Over the
course of our discussion on this, I have provided you with information from the
FCC Common Carrier Docket No. 94-129 on the essential elements contained in the
LOA. Isuggested you obtain a copy of it and review it with your legal counsel to
determine your obligations as a reseller.

It is not, however, AT&T's responsibility to render an opinion on whether or not
your LOA meets the requirements of the FCC docket. At this time, AT&T trusts
that you will be complying with those requirements unless there is evidence to the
contrary. As I indicated in my letter to you of July 8, 1996, AT&T continues to
reserve the right, as your underlying carrier, to demand proper proof of authorization
from your end-users, where appropriate, and to decline to process orders for which
such proof is not forthcoming.

Sharon L. De Mills
AT&T Account Manager
Specialized Markets Division
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PSI Coramunications, Inc.
11654 Plaza America Drive, Suite 320
Reston, Va 20190

Mr. William F. Caton

Acting Secretary

Federal Communications Commission
1919 M Street, N.W.

Washington, D.C. 20554

Attention: Common Carrier Bureau
Dear Mr. Canton:

‘The accompanying tariff material, issued by PSI, Communications, Inc. is sent
to you for filing in compliance with the Communications Act of 1934, as
amended. the material contained in this filing consists of tariff pages as
indicated by the check sheets listed below:

FCC Tariff No. 1 introduce’s PSI Communications, Inc.'s domestic interstate
telecc ications services.

5

In accordance with Commission guidelines for domestic non-dominant carriers,
Tariff FCC no. 1 is filed on a 3 1/2" disk in Word Perfect 5.1 format.

In accordance with Section 61.20(b) of the Commission's Rules, this original
letter, FCC Remittance Advice Form and the appropriate fee were sent via
overnight delivery on this date to the FCC in care of the Mellon Bank,
Pittsburgh, Pennsylvania. Please acknowledge receipt of this transmittal and
filing fee by returning a date-stamped copy of the enclosed duplicate of this
cover letter in the self addressed stamped envelope provided for this purpose

In accordance with Section 61 20(c) of the Commission Rules, copies of this
ietter and the underlying tanfl pages on diskette were also sent tus date via
overnight delivery to the Chief-Tanff Review Branch and the FCC Contractor

Please address any inquiries or further correspondence regarding this filing io -
my attention at PSI Communications Inc., 11654 Plaza America Drive, Suite 320,
Reston, Va. 20190, Telephone (703) 740-0613.

ours t ;
Ron Ryan /d/\
Consultant to

PSI Communications, Inc
Faclosures Tanff on 3.5" Ihskette (Tanff FCC No 1)

Chref, Tanlf Review Branch (disketted
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x4 0

COMPANIES SERVED WITH MORE THAN
210 FCC SLAMMING COMPLAINTS IN 1997*

Carrier Complaint Ratio** Number of Complaints
LDM Systems, Inc. 16.86 489
Long Distance Services (MI) 1532 1670
Trans National Telephone 10.00 1090
American Business Alliance 8.13 886
Heartline Communications 7.03 766
Minimum Rate Pricing 5.50 600
Long Distance Services VA) 5.19 566
Equal Net Corporation 4.30 262
Brittan Communications 4.06 443
The Furst Group 4.02 438
L.D. Services, Inc. 3.39 370
Atlas Communications 2.17 237
Integrated Tele Services 2.11 230
LDC Telecommunications 1.96 214
Group Long Distance 1.96 214

*  Service of a complaint does not necessarily indicate wrongdoing by the served carrier

** Complaints per million of revenue, based on 1996 telecommunications revenuc. Since carriers with
less than $109 million are not required to publicly report their revenue, $109 million was assumed.
As a result, the carrier’s complaint ratio may be lower than its true complaint ratio
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Sesle Pormenent Subcommitioe
o Imastigatisns
mnn#_i‘

ENFORCEMENT DIVISION, COMMON CARRIER BUREAU
FEDERAL COMMUNICATIONS COMMISSION

Slamming Enforcement Actions
otices of t Liability Issued for ing Violati
Company Name Proposed Forfeiture Amount
Heartline Communications, Inc. $200,000
Minimum Rate Pricing, Inc. 80,000
Forfeiture Orders Issued for Slamming Violations

Company Name Forfeiture Amount
Excel Telecommunications, Inc. $80,000
Long Distance Services, Inc. (Troy, Michigan) 80,000
Long Distance Services, Inc. (Virginia) 80,000
Target Telecom, Inc. 40,000

Consent Decrees
Company Name Voluntary Payments to

. the U.S. Treasury*
AT&T Corporation $30,000
Cherry Communications, Inc. 500,000
Home Owners Long Distance, Inc. ) 30,000
LC! International Worldwide Telecommunications 15,000
Matrix Telecom, Inc. 30,000
MCI Telecommunications Corp. 30,000
Nationwide Long Distance, Inc. 30,000
Operator Communications, Inc. d/b/a Oncor 500,000
TELCAM, Telecommunications Company of the Americas 15,000
Winstar Gateway Network, Inc. 80,000

* The companies listed under- Consent Decrees also voluntarily
agreed to provide additional consumer protections.

Other Actions

The Commisison has proposed to revoke the operating authority of the following group of
carriers owned and/or operated by Daniel Fletcher: CCN, Inc.; Church Discount Group, Inc.;
Domation Long Distance, Inc.; Long Distance Services, Inc.: Monthly Discounts, inc.; Monthly
Phone Services, Inc.; and Phone Calls, Inc. .



243

- w 214403 Buununys ;SWBBD SUOLID QLIS IR JO IS)] 2AISUYIIAWED B Jou ST PUD ‘J5d O POII0daL ISOME ARUO IPN|IUI SUDIIT DUDIS 1DION

£
-]
£
2

SUOIY 304G SUoHIY JD4

i
;
i
g
2
g
2

(=
suolIW

(8661 |1dy jo sy)

SUCIEIY JUONIDIIOJUT
Buiwunjg jo uosiandwory



244

30k

59404 [PIAASS AqQ UBKD} SUOHID APN|IUI ADWI SUOIID DYVYS

0052 000z 00S1L 0001 00§

Seaate Permanent Subcommittee
on lnwstigations

EXHIBIT #

nwwo) Auiayd

HIOMION ADMIIDD IDISUIM

Bublg 2jpYy WUy

SUOHDIIUNWILOTY SUIRIDIH
1441 107
{WA) senasag adupysig Buoy

2upysiq-Buot staumo swoy

{8661 |udy jo sy)

suoljey Juowanopuy bulwwnlg pajra):



245

United States General Accounting Office

GAO

Report to the Chairman, Permanent
Subcommittee on Investigations,
Committee on Governmental Affairs,
U.S. Senate

April 1998

TELECOMMUNICATIONS

Telephone Slamming and
Its Harmful Effects

D SE
ER ST4

{,

&
Y ‘/

“Oreice

GAO/OSI-98-10



246

GAO

United States
General Accounting Office
Washingtom, D.C. 30548

Office of Special Investigations
B-279628

April 21, 1988
'lhel-lotunbleSlmM.Conms

on[nvsumom
UmuadStatesSauhe

1 Affai

Dear Madam Chairman:

This letter responds to your request of January 6, 1998, and in subsequent
mmawmdns“bmrnmmby(l)determmwmd\
titi or ies engage in teleph
h d switching of a from one long-distance provider to
umr@)dewrnumﬂwpmoeasbywhlchmepmdetsdeﬁ:ud
and (3) revi whnt:heFedaalCommumeanons
Commission (Fcc), state ul y entities, and the tel ions
mmhxvedmetommulalmmmg.lnadmnon,youaskedmnwe
present a case study of a long-di that rep L d
asa dard b -

Telephone customers who are victims of intentional slamming’ can be
harmed in 2 number of ways ranging from having to pay higher, sometimes
exorbitant, long-distance rates to being unable to use the calling cards of
their provider of choice. Determining the prevalence ottelephmte

slamming is very difficult b no central itory for
complamtsenstaBnt ding to the Fcc, ing is a gr

The i ’byﬂ\ewchxveglownﬁomm\duzwo
mlmwovermmnmlmhnd\au\eloaltdephmeexdunge

( ient of sk
receiving over 80,000 laints in the first 9 h of1997|l¢me.
Indeed, Daniel H. Fietcher, the /op of the
d:suuedmmmsesmdy(seeapp I, apparently slammed over 500,000

ies, in one effort. .

Results in Brief

Anﬂ':reetypeaoflmg-dlsmmeprowdem—hmhw-basedmmem, which
have ip g which have one or
ing stati and switchl llers, which have no

more

'Sometimes, legitimate mistakes are made in transcribing dats thet result in alarming, but these
‘mistakes are not paramount 1o the slamming issue and can be easily rectified.

Page 1 " GAOIOSI-$6-10 Telephone Siamming and Its Harmfut Effocts
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. £—have i - mmem TS
Mhlmmmmwmwmw
engage in i wﬂwmc,mmmlnay
ies, and the tek ications industry. b is
ished by deceptis These include falsifying 3

ﬂutwﬂuuelswm:hmdmﬂudimammmmtgun:ha
document.

The Fec, state l jes, and the tel tions industry
e-dudyonﬂueoﬂmtobememfomeswmamomlﬂnnmm
* However, with regard to the Fcc, its antisi: effectively do
little to p from ing. Although jves of

mmmmdmuﬂmwapmdu‘smw—a
schedule of services, rates, and ch -as a key cred d, the FeC

places no significance on the tariffs that long-distance providers are
required to file with it before providing service. Although the roc in 1096
attempted to regulate tariffs out of existence,’ the D.C. Circuit Court
stayed that FoC regulation in 1997 as a result of a lawsuit.! The FOC now
accepts tariffs; however, it does not review the tariff information.

Thus, having a tariff on file with the Foc is no guarantee of a long-distance
provider's integrity or of Fcc's ability to penalize a provider that siams
consumers. Indeed, as part of our investigation and using fictitious
information, we easily filed a tariff with the Fcc and could now, as a.
switchless reseller, slam consumers with little chance of being caught.

State regulatory measures that could preclude slamming range from none
in a few states to extensive in others. Industry’s antislamming measures
mwmbem:mkmbhwm a “PiC freeze”—an action that
can take by g their local exch carrier and
'ﬁmm’ﬂmdmof?nmhmduanmm(nc),nt
h effectively reduces the chance of intentional
shmmin;.

P

*Pacilicy based carriers, g, ATAT
C have the

necessary to take in and forward calls. Switching reseliers lease capacity on a facility-based carvier's
long-distance lines, resell h‘mm-dh-n-eum-w' Switchicss
capaciy and little or 0o

37 CF.R section 6130
“MCI Telecommmmications Corp. v. FOC, No. 961460,

Page 3 GADVDSI-98-10 Telophune Slamming asd Its Harmful EtSocts
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Daniel H. Fletcher, the di d in our case
study, apparently d the busi: of‘ ng-di reselling in 1993.
Betwemthenmdlm—bywhenmostmdusuyﬁmsendeddealmpwnh

hlseaght P his p 3 had sl d or d to slam
of tt ds of somehkelymonﬂunonoe Inﬂ\a:
period, ling to i lete industry ds, Fletcher

blﬂedﬂldrcmnmnlemmmﬂhonmm-dlsunoedwgesmdleﬁ

at least $3.8 million in unpaid bills to industry firms, including

long-dist.mce mtworlm, with which they were doing business. Another
btained a $10-million judgment® against one

F'letcher compuv.
In July 1997, the Fec esti d that U.S. could choose from
Back@'ound of the over 500 long-di service providers. Sl i that choice
Slamming Problem b it changes a s long: provider without the
consumer's knowledge and It ] icati
rkets by enabli i d in misleading practices to
their bases, es, and profitability through illegal

means. In addition, slammed consumers are often overcharged, according
to the Fcc and the industry; are unable to use their preferred long-distance
service; cannot use calling cards in emer ies or while ing; and
lose premiums (e.g., frequent flyer miles or free minutes of long-distance
calls) provided by their properly authorized provider.

Collectively, sl the costs to long-distance providers and
otherﬁmnmvolvedmﬂm:rdus&yh:druumedcomsoocurwhen
shrmningwcumref\newpaythechugeso{mmd\onzedm
providers or when sl take the profits and leave unpaid
bills, sometimes amounting to millions of doilars.

Determining the preval of slamming is ly difficult. Although
the Fcc began jving i laints after the divesti of ATAT
in 1986,° no central repository exists for i laints; and no
enhtymourq)mwn,humadeasgmﬁmnteﬂ‘mtoesnmlethe

pmmdﬂmmwmmummmwomm\sme

p who do not review their

*Phone Inc. v. Aties 14d, No. CIV. A. 865734, 1997 U.S. Dist. LEXIS 12321 (ED.
Ang

A2 that time, with potential
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monthly telephone bills closely, are unaware that they have been
slammed.Ol:hersmaybeswueﬂmmeywemslmnmedbutmkeno
corrective action, such as filing a compjaint.

Customers can voluntarily change their long-distance company—or
anarylntemxdmgeCamet(nc)—byoomamng,ormbnumngm
“order” to, the local exch carrier. Long-di can also
Jegitimately process a PIC change to which the customer has agreed
through either a written or verbal authorization.”

What Entities Engage
in Slamming and Why
Do They Do It?

mﬂmwpesoflm\g-dmumepmdemmfaamy—bsedwmemsuch

asxrn, MCI, and Sprint; swi llers; and swi
to ives of the Fcc, state y
agexmes,lmiﬂ\emdusuy ﬂwaewhomostrmquenﬂyengagem
am llers. They have the least to lose
by using deceptive or fraudul ices b they have no

substantive investment in the industry. Nevertheless, the economic
incentives for slamming are shared by all long-distance providers.

Facility-based carriers have an jc i ive to slam b they
have high fixed costs for network equipment and low costs for providing
service to additional Thus, providing service to additional

consumers, even without authorization, adds m a carrier's cash flow with
littie additional cost. Conversely, those same high fixed costs represent a

strong i to the long-di industry and a need to maintain
the trust, and busi of their existi
Reapll itching and 150 provide long-di service
to their itching resell and op i
i to their to the networks of facility-based
ol Ners h . have no equi and 1

relyonfnc:htybasedcnmersmdoﬂwrmelletsmsemoetheu
customers. Resellers make a profit by selling long-distance services to
their customers at rates that are higher than the fees the resellers pay to
fnmhty—basedumelsforhmdhngmmmmwls.Bothswm:hmg
and llers have an ive to slam b
dditional i their profits.

TWritten sthorization is obtained by using 8 letter of agency (LOA), whose sole purpose is to
anmmwm & PIC change. The LOA twist be signed and dated by the

requesting the change. (47 C.F.R. section 64.1150(b)) Verbal suthorixations are usually
initinted by a telemarketer.

Page d GAOVOSI-88-10 Telephone Slamming and Its Harmful Effects
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Further, unscrupulous telemarketers, that with a long-di

pr , may slam toi their isgions (e.g., a flat

teet‘orevaymuwiu:hed).

He s P ial cri gaged in P

prefer acting as llers to fast profits and to make

amuulpmummmemﬂwymfew,itw,mai\udm
and need little, if any, fi l in their In addition,

the cost of filing the required tariff—or schedule of services, rates, and
charges—with the FCC to initiate a business is inexpensive; and an
unscrupulous individual can avoid that cost altogether. The 1!
reseller can then slam customers, collect payments from them, and
run—leaving unpaid bills to the facility-based carrier and other entities,
such as billing companies, that assisted the reseller. If the reseller did not
submit correct information to the FCc or state regulatory agencies, the
likelihood of getting caught and prosecuted is negligible.

The owner/operator of our case-study companies used such tactics. (See
app. 1) His eight known switchless reselling companies operated at
various times between 1993 and 1996, charged their customers at least
$20 million, and have been fined hundreds of thousands of doilars by state
agencies and the Fcc. However, neither the FCC nor we were
able to locate him in 1987 or to date in 1988 because he has concealed his

How Is Slamming
Accomplished?

Both busi and indivi mlnsdectnnctopmvideﬂeir
long-di service through their local exch carrier. i

is thus possible b the legiti Ways a 'S PIC
are ch d (see g section) can be ipulated easily and in a
frandulent manner.
Slamnﬁngelnoecm’thm\m\‘ pti ing practi vhether by
Iacility-based or keters acting on their
belulf—bywhu:hmmmﬂedm!os@mmmﬂwnnhmw
switch their pic. U 1t keters or long:

mmmmmmnwmnemmw
verbally or in writing to the switch. It is also possible to slam consumers
wﬂmﬂevuw“&gﬂmnﬂtasbyobﬂnmmmlepm

from a telephone book and jitting them to the local
h carrier for As an Fec C ingi stated before a
U.S. Senate sub “ ios involve [, among other
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hods, ] decepti isleading forms, forged signatures and
) keters who do not und d the word no.”

What Have the FCC,
State Regulators, and
the Industry Done to
Curtail Slamming?

some antislamming rules and practices in place, each relies on the others
to be the main forces in the antislamming battle. Of the antislamming
efforts, those by some states are the most extensive. However, we found
mwecuvemnshmmhgaﬂ‘onwkeepmsaupulousmd:ﬁdmhﬁom
along: For the Fcc does not review
mfomma\submimdwnmuﬁﬂ'nhnyﬂutmalenltmuneﬂuml
appmh\addiﬁmmemchgmbehmdsomemdmd\mm

Yy cies in the of fines i don for
slamming.
Antislamming Measures
The FCC ’l‘he rec first ad d anti i in 1985° and has
1y p: )! d lations to i its ing efforts.
Forenmple m Ianmﬂtdmmmmlemukeun&ﬂ\emc
providers to obtain one of four forms of verification

coneemnu change—ordels generated by telemarketing. '° Verification
‘would occur upon

the r's written auth

the r's el i thorization placed from the telephone number

for which the FiC was to be changed;

moelptofﬂ\emsumm‘somlmﬂnmanmbyanmdependemthudpany
inal ion p from the

representative; or

the long-distance provider’s mailing of an information package to the
within 3 busi days of the r's request for a FIC

change.

9 Iry&—\Ne-,f' i of the FCC, before the US. Senate, Subcoramitiee
‘Committee on Commerce, Science, and W(Ang 12, 1997).

'h-wmm(wmmm(mu m),merccaecmmm
customers to select long-distance carriers
wmwwmwmmmmmmmmm
incentive to provide consumers with helpful information and competitive services, which the
‘consumers could use to make informed choices.

#47 C.F.R section 64.1100 (1962).

Page$ GADVOS1-98-10 Telephone Slamming and Its Barmful Effects
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B-279638

In 1995, as a result of receiving th ds of i ints, the FCC
again revised its lations. The revision,!! in part, prohibited the
potentially deceptive or i ice of combining a letter of agency
(m)“w:ﬂtpmmohmulmtenalsmtwconsnmm

H , we found nothing in Fec i thxtwould eﬂ‘ectxvelycuﬂm.l
unscrupul individuals from ing the i industry.
And no Fcc lation di what p i the Fce should
take to ensure that long-di idk li have a satisf;

record of integrity and business eﬂ\les. Further, according to Fcc's Deputy
Director for Enforcement, Common Carrier Bureau, Enforcement
Division, the Fcc rehes largely on state mgulmory agencies and the
industry's self- for ing efforts.

A ding to ives from state latory ies, facility-based
carriers, mellexs of long-distance services, and others in the industry,
they view an entity's possession of an Fcc tariff as a key credential for a
long-distance provider. Each long-distance service provider is now
required™ to file a tariff with the fcc, including information that should
allow the FCC to contact the provider about, arong other matters, an

ber of i against it.

However, according to knowledgeable rcc officials, the FoC merely accepts
a tariff filing and does not review a filed tariff's information, including that
regarding the applicant. Thus, the filing procedure is no deterrent to a
determined slammer. Neither does the procedure support the validity that
states and the industry place on an entity that has filed an FoC tariff.

For example, we easily filed a tariff with the Fcc through deceptive means
during our investigation when testing FCC’s oversight of the tariff-filing

procedure. In short, although we submitted fictitious information for the
tariff and did not pay FoC’s required $600 application fee, we ived PCC's

147 C.F.R wection 64.1150.

Bin 1997, umwmmm-ﬂwmmmmmmwm
every LOA st be traralated into the same language a3
o¢ instructions provided with the LOA. (47 C.F.R section 84.1150 () (1087))

nder section 203 of The Telecommunications Act of 1934, each common carrier must file & tariff
with the Comwnission. Howewves, under section 2038 (b), the Commission has discretion to modify this
whlﬁ,mmmumwcrnmmzﬂ,mm
Wh,&am(mmmuwmwmm)m

‘was stayed in 1997 as a result of

the However, the
mw&v FCC, No. 96-1460. Therefore, all cowmon carviers must file taniffs at
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States and Industry

mmpofappmv-l 'I‘hus,mthaunﬂ’onﬁle,wrﬂcuuouscompmy—l’ﬂ
able to do busi and slam asa
swm:lﬂesme]lermd\hnlec!mteeofadvemeomsequmce.

Anoth sl i the poc’s C Carrier
S d blicizes the more fl L butitisi
ﬂlemcplepueeﬁwmmxd,wmd\hmﬂ\ela\ngepmdem
about which the FcC has f for the

telecommunications industry and the public. The scorecard also compares
tlmepmwdexsbymungthenﬂoofthenumberofoomphmtspernunmn

dolhlsof H , itp an picture
b ely the ber of laints per million
doll.nsof for resellers. This occurs b llers are not

required to, and generally do not, report their revenue to the FcC unless
that revenue exceeds $109 million. Therefore, in the absence of actual data
and for the sake of : the Fcc that those llers had
$108 million in je. This ion results in listically low
eomphmm—to-revamenuoatoralngenumberofmellem

According to representatives of some state regulatory agencies, states rely
largely on the Foc and the industry's self-regulating measures for
anuslammmgen‘onx Wlﬂenmmmguﬂmryagmhavesome
foranenutyw become a

P o

long-di service provider, those p

-]

gligible to ictive. For Unhdoesnotreglﬂmlong-dlsmnoe
service providers. In inG llers must first
ﬁleunlpphmonwnthﬂ\empuhhcunhtycommssonandpmdea
copy to the g ’s Office of C Affairs. The commission then

iews the . ines whether to i an interi

certificate, and rereviews the interim certificate after 12 months to
determine whether to issue a permanent certificate. In addition, switchless
resellers must adhere to Georgia commission rules.

'I'heteleconummielnauind:myalso to weed out
din For le, various facility-based carriers have
din‘emtnnualumningnmnubuedmmecompmm marketing
include MCI's hasis on the use of third
panyvenﬁ it .ndA'rt‘r’s“ hasis on use of written authorizations,
or Loas. In addition, a facility-based carrier may question a reseller’s

'ﬁl.amnnmm:-wmn-«uuuuummm

steps incladed cesmation of the use of outside sales agents (o sell ATAT long-distance service

comswanity events, such as fairs, and institution of a foll-free hotline to resolve corsumer
slamming.

Page 8 GAD/DS1-96-10 Telephone Slamming and Its Sermfel Effocts
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of alarge ber of teleph bers at one time. H s
we found few activities that llers were undertaking to curtail
slamming. Inlddluon,wefomdmmm'ypmcuoesﬂutwomd
eﬂecuvelykeeplmﬁ- ) iduals from the
industry. M s ding to officials of a

resel]mgoompanymdabll]mgcompu\y ﬂwmdumylamelyrehwonﬂle
FCC and state latory ies for

Indeed, the most effects )} 10 be one that
cons:mmsmemselvesmneﬂectagamstanbutthemostwumeﬁnof
slammers—a “PicC freeze.” The individual customer can contact the local
exchange carrier and request a PIC freeze, in essence freezing the
customer’s choice of long-distance providers from change. The customer
may lift the freeze by ing the local exch carrier and
answering certain identifying questions about the customer’s account.

Punitive Actions Against
Slammers

In comparison with some states’ actions, the FcC has taken little punitive
action against slammers. During 1997, the rcc obtained consent decrees
from nine companies nationwide that paid $1,245,000 in fines because of
slaraming. However, in May 1997, the California Public Utilities
Cormmission suspended one firm for 3 years because of slamming, fined it
$2 million, and ordered it to refund another $2 million to its customers.
Further, within the same general time period, other state regulatory

issions took more ive actions than did the Fcc against the
same companies. For example,

In December 1996, the California Public Utilities Commission reached a

1 with anoth mdits;mliawdmwelemvlolvedin
ing. The settl pended the firms from offering
mmcmbﬂmfwwmmﬂswmqmmdﬂeﬁnnswoﬁermooo
in refunds to 32,000 that had lained about In

comparison, during 1997, ﬂwrccmdaNohoeoprpumthabmtyto
this company for $200,000 for app.

In February 1998, the Florida Public Service Commission voted to require
a third firm to show cause, in writing, why it should not be fined $500,000
for slamming violations. (This firm is also the subject of numerous
slamming complaints in New Jersey and Tennessee.) In comparison,
dmh;lMﬂ:emcmnedaNoﬁceolAppaemmmwtoﬂmﬁm
amounting to only $80,000 for
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. Further, the rcc takes an inordi of time, as ack ledged by
Fec officials, to identify panies that slam mdwiasue
ordetsforconecﬁvemis(i.e fines, suspensions) or to bar them from

doing gether. For le, Mr. Fletcher, the owner/operator
ofﬂ\em:dyoanplmes,beganhuhlge-wlleahmmmgamvmesin
1995. But it was not until June 1997 that the Pcc initiated enforcement

action'® against the eight known Fletch lled companies'® with an
OmwSI\mCmmmcheMOpwmnwfoermﬂeorder,
the Fcc indicated that it had that the had

ignored Fcc's Pic-change verification p dures and routinel; itted
ric-change requests that were based on forged or falsified LoAs. The FcC
thus directed Mr. Fletcher and his companies to show cause in an
evndamnryheamlgwtwmemcsho\ndmtmquu'eﬂ\emmoease
P! ,, ng-di services without prior FCC and why the
' op hority should not be revoked. Because Mr.
Fletcher waived his right to a hearing when he did not file a “written
appearance, " stating that he would appear for such a hearing, the Fcc
could have entered an order detailing its final enforcement action against
the Fletcher companies and Mr. Fletcher. However, as of March 1998, the
Fec had taken no such action.

Conclusions

Neither the Fcc, t.he stam, nor the telecommunications mdusuy have been

effective in p from teleph of
thelackofmcdmgenoe, i canbecome' g-di service
iders without providing d information. Some

smta have taken significant action to protect consumers from slamming,
but others have taken little action or have no antislamming regulations.

Further, the industry h to pp to be largely
nmrkeo-dnven mther than comumer-onemzd Given this environment,
ng- P slam often with virtual
p Asa and the industry itself are

b ing i ingl I ble as targets for large scale fraud. The most
effective action that consumers can take to eliminate the chance of

1851 December 1906, the FCC initiated a Notice of Apparent Liability for Forfeiture against one of Mr.
Fletcher's companées, Long Distance Services, Inc. An Order of Forfeiture was entered against the
mmumv

*mmmmmw h\c,Clnndancomquq),hw_ wcallmg&n‘l.
Inc.; Donation Long Distance, Inc.; Long Distance Services, inc.; Monthly Discounts, Inc.; Monthly
Phone Services, Inc.; and Phone Calls, Inc. (PCI). Only two of these, DncumeIIIm‘CudmdPCL

M mmmmmm according to FCC's June 1997 order.
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intestional slsanming is to have their local exchange carrier freeze their
choice of long-distance providers.  *

Scope and
Methodology

providers. We 4 de on
prior congressional hearings and belonging to long

providers. These included Atar P dtows p tos
subpoena issued by the P Sub ittee on tigath

Senate Committee on Governmental Affairs. Further, through the National
Association of State 4 Agencies, we obtained and "

information from state entities that regulate long-distance service
pmHuxTomﬂemdm'awndnﬂﬂmwe
filed fictitious documentation with the FoC and did not pay the required
filing fee.

Mm‘edﬂhmoﬂu.uﬂuywmiummnﬂi«,we
mmmmdmmmwdmmnma
this letter, At that time, we will send copies 1o interested congressional
and the Chai of the Federal Communications

Omnmmdmh@mwmahobemmuemm
upon request. If you have any questi about our i tigation, please call
me at (202) 512-7456 or Assistant Director Ronald Malfi of my staff at
(202) 512-7420.

Sincerely yours,

G 1

for Special Investigations

Page 11 GAO/OS1-88-10 Telephone Slamming and its Harmtual Effects
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Case Study of Daniel H. Fletcher’s Business
Ventures as a Long-Distance Provider

Th:seuesmdylsbasednnmrlmntednweshgnuonoﬁourofmlﬂ
Fletcher’s eight known busi as long-di

providers between 1993 and 1996, ’lhroughaechbusmm,ltlppwsuw
Mr. Fletcher slammed or attempted to slam many thousands of consumers.
Asafunhermdiuuonofﬂxeextento{hwdulmp,md\myrecords,

although i 1 di that b 1963 and 1996 two of Mr.
Fletcher’s companies billed their customers more than $20 million in
long-distance charges.

Mr. Fletcher apparently began reselling long-distance services in 1993, By
mid-1996, the industry firms dealing with Mr. F\etcher’s eompamm began
to end those dealings b of his

and/or his nonpayment for long-distance network usage by his customers.
Collectively, these firms claim that Mr. Fletcher’s companies owe them
$3.8 million. Another firm has obtained a $10-million judgment against one
Fletcher company.®

Mr. Fletcher’s companies have also come under regulatory scrutiny by
several states and the Fcc. For example, in 1997 the Florida Public Service
Commission cancelled the right of one Fletcher-controlled
company—Phone Calis, Inc. (pcr)—to do business in the state and fined it
$860,000 for slamming. New York also took action against pc1 in 1997. In
May 1997, the rcc ordered her Fletcher comp Long Di
Services, Inc.—~to forfeit $80,000 to the United States “for violating the
Commission’s rules and orders” whemtchanged(orcmsedmechmeof)
the long-dii iders of two ion and
_vt.heuseof ly forged Loas. The Foc did not refer the
$80,000 forfeiture to the U. S. Department of Justice for collection,
according to an Fce official, b the Justice D had
previously failed to take action with similar cases. In addition, in June
1997, the Fec, citing laints and evidence of forged or
falsified LOAS, issued an Order to Show Cause and Notice of Opportunity
for Hearing regarding Mr. Fletcher and his eight companies. In that order,
the Fe, in effect, directed Mr. Fletcher and his companies to show cause
why the Fcc should not require them to stop providing long-distance
services without prior FCC consent and why the companies’ operating
authority should not be revoked. However, since Mr. Fletcher did not

"The eight switchless reseliers were CCN, Inc.; Christion Chwrch Network, Inc., doing business as
Clwarch Discount Group, Inc.; Discount Calling Card, Inc; Donation Long Distance, Inc.; Long Distance
Services, Inc; Monthly Mh. Monthly Phone Sexvices, Inc.; snd Phone Calis, Inc.

m%umm%mﬂmm.lxm 1897 US. Dist. LEXIS 1232}

Page 13 GAGYOSI-86-10 Telephone Sasming and its Harmbul Effocts
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Appeadix 1
Case Stady of Daniel E. Fletcher's Businces
Veatures as & Long-Distance Provider

provide the FCC a written appearance, or explanation, the FCC could have
entered the order, citing Foc's final enforcement action. However, as of
March 1998, the ¥cC had not dane so.

It appears that all eight known Fletcher-controlled companies were out of
business by the end of 1996. However, our investigation identified several
instances of Mr. Fletcher’s continued involvement since then in the
telecommunications industry. We have been unable to locate Mr. Fletcher
for his to the allegations b he ingly used false
information to conceal his identity and the location of his companies and
residence(s).

Fletcher’s Christian
Church Network, Inc.
and Long Distance
Services, Inc.
Relationships With
Billing Concepts and
Sprint (1993-1996)

Business Relationships

Basedonmumodmuonby:Spmltmpmmve Mr. Fletclusr’s

reselling ian Church Network, Inc. (doing
bmmeaslsClnudlDaootthmup,h\c.)ememdmtoaummctm
August 18, 1993, with Billing Concepts'® and Sprint.®

Undenhewnnsofﬂ\econmChmmChurleetworkmbmued
ds to Billing C D its

long-d:mweullsnudeoverSpnmsnetworkBlﬂmgConcepm
(1) advanced 70 percent of the calls’ cost (as charged by the Fletcher
company)toSpnnt“nM(Z)mmedemtmmvefonvs

ive costs and i pay by the Fletch ’s
customers. Sprint deducted its network charges and sent the remainder to
Christian Church Network.

"Biiling Concepts was doing business as USBL

MSpeint—then knowa as US Sprint—had a business arrangement with Billing Concepts under which
Sprint would introduce reseliers to Biliing Concepts.

'Billing Concepts charged the Fletcher cormpany interest for the money advanced to Sprint.

Page 13 GAOVOSI-08-10 Telephone Slamming and Its Harmful Effects
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Appendix I
Case Study of Dandel K. Flotchor's Business
Ventures as & Leag-Distance Provider

Under this Billing C sent the el i ds of
the customenrs' long-distance calls to the appropriate local exchange
mrklstorbmku(naﬂmmunleetwmk'sdulgedm)uﬂ
collection. Within 60 days, the local exch
wmdmm@mmmwmmnm

The local exch iers withheld 5 percent for possible
nonpayment by the Fletcher company’s customers.

On July 22, 1994, Spﬂm.Bll!imcotmpts,mer Fletcher's Christian
Church Network modified their Billing C
wmﬂdldvmeempelw\t"oﬂﬂvehﬂmydnmcﬂymmeﬁewhr
company rather than to Sprint. The Fletcher company was to pay Sprint
for its network ch from the ad Then from N ber 1994 to
July 1995, the company did not receive advances® from Billing Concepts
and instead paid Sprint from payments received from the local exchange
mmmﬂowem,mmngmlulyl%ﬁ,mehetd\eroompaxwmquested
mdagam i 70p from Billing Concepts.

Sharp Increase in
Customer Base and
Subsequent Problems

From Noverber 1996 through April 1996, Christian Church Network
produced & tenfold increase in the billable customer base. Between
January and April 1996, the also ap, ) d paying
Sprint for its customers' network usage, keepmgthefull 70-pement
advancehomBlﬂnngCa\cepmasmpmﬂt}‘\ud\er in July 1996, Mr.
Fletch her of his eight companies, Long Distance
Services, Inc.—signed a second contract with Billing Concepts.

Billing C: D d adva toClmsuanChuxanetwork\mnl
Sepﬁemberlws'nﬂl,m: iving a large ber of
oomphmtstmmChnsﬁmChmchNetworkscmwmmfollowmgthe

in the y's base, Billing Concepts terminated all
business with both Fletcher companies.

From Dx ber 1993 ugh December 1906, the two Fletcher
companies submitted over $12,432,000 in bills for long-distance usage to
be forwarded to their Whenml]mgConcepmtemmted
business with the two Fletcher in S ber 1996 b of

BThe Fletcher company still peid interest to Billing Concepts on the advances.
PThe cospany did this apparently 1o avoid the interest charges.

{indder the contracts, Billing Concepts continued the billings for the Fletcher companies’ customers
for 80 days beyond termination of the contract.

Page 14 GAD/OSI-$8-10 Telophone Siamming and Its Harmful Effects
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Appendix 1
Case Study of Daniel H. Flatcher’s Business
Ventures as a Long-Distance Provider

the alleged slamming, it had already advanced the companies more than it
would receive from the local exchange carriers. (Those carriers returned
less than had been billed because some customers did not pay after
lwnmgﬂwyhadbeenshnuned.)Bﬂ]uuConceptschnnsdmthetwo
Fletcher jes owe it app $586,000 that it was unable to
collect from the local exchange carriers.

In addition, Sprint termi d its busi lationship with Christian
Church Network and Long Distance Services in September 1986 for
nonpayment of outstanding network charges. Sprint claims that the two
companies still owe n about $547,000 for that nonpayment. (Sprint

d to g its wmhMr Hetcher'sChnstmnChumh
Network before the termination. Our i i di that Mr.
Fletd\ernmndtookhmmcrusedcmtomerbasetoAﬂas

via ther of his eight ¢ ies, Phone Calls, Inc.

[Pa],mdd:dnotpaySmeSeelaterdlscmonregardmgmandAﬂas‘)

Fletcher’s Long
Distance Services,
Inc. Relationship With
AT&T (1994-1997)

On October 19, 1994, Mr. Fletcher, doing business as Long Distance
Setvices, Inc., signed a contract with AT&T to place his customers on its

network. The agreement called for Long Di Services to purct a
minimum of $300,000 of long-di service 11

ATAT'S k ds® indi d that ing in March 1996, the
Fletcher began to d ically i the ber of new

customers to be placed on AT&T’s network. During an April 8, 1996,
telephone call to ATaT and in an April 9, 1996, letter sent via facsimile, Mr.
Mwuequestedﬁntuﬂemﬁmm(l)uuhadmcepmdmenew
had itted to ATAT since March 1, 1996,
and (2) An‘rhndputﬂlelnmlme According to Mr. Fletcher’s letter, his
Long Distance Services had requested that more than 540,000 new
customers be switched to ATAT. 'l\nlewerulsonotedﬂmd\ecompmy
was sending an additional 95,000 bers that day.

In an April 9, 1996, retum letter® to Mr. Fletcher, AT&T questioned his
base and his ’ letters of agency (LOA) authorizing the

its business dealings with

mmmkmmwuwwmm
the Fletcher companyy. ATAT officials

Wumh_edmmm“-ﬂhmm“m

in the letter, ATAT stuted that Mr. MHMM&MMamh
March 1866, with the over 640,000 Mr. Fletcher in his Apeil 9, 1996,

letter.

Page 18 GAOYOSI-$8-10 Telephons Samming and Its Harmful Effocts
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Apponmdix 1
Case Stady of Dasiel . Fletcher's Business
Ventums as 8 Loag-Distance Provider

change of long-di ies. ATAT d that Mr. Fletcher
forwardamnplmgofﬂmlms,mdhlr Fletcher provided approximately

1

In another letter to Mr. Fletcher, dated April 16, 1896, ATaT provided
reasons why it believed the Loas were in violation of Fcc regulations (47
C.FR. section 64.1150): (1) the LoAs had been combined with a
corumercial inducement, (2) Mr. Fletcher’s LoA form did not clearly
indicate that the form was authorizing a change to the customer’s Primary
Interexchange Carrier (PIC), and (3) it did not identify the carrier to which
the subscriber would be switched. On April 26, 1996, ATAT wrote Mr.
Fletcher informing him that it had rejected all "orders” (new customers)

. sent by Long Distance Services, Inc., presumably since March 1, 1996.

- Although ATaT recognized a problem with Mr. Fletcher and his business

practices during April 1996, it continued service to Long Distance Services,
Inc. until November 1, 1897, when it discontinued service for nonpayment
for network usage. According to an ATaT rep. ive, Long Di:

Services, Inc. still owes ATaT over $1,652,000.

Fletcher'’s Discount
Calling Card, Inc.
Relationship With
Integretal (1995-1996)

On January 5, 1995, Mr. Fletcher, doing business as Discount Calling Card,

Inc., signed a with Integr abilling Although
I | officials provided us little infc ion, stating that the
ion was missing, we did d ine the ing.

ﬁomMayB 1996 through February 26, 1996, Integretal processed
ly $8,220,000 in long-di allbxllmgsforDmothallmg
Card customers. Under the terms of its agr v
Hetclucompuwmperwm”ofmebnhngvahwonheelecumnc
rds of calls itted by the | was iy
entitled to retain 30 percent of the calls’ valuet‘orprocessmgandpotenual
nonpayment by Discount Calling Card’s customers.

B of billing ints made by Di Calling Card's
'Wmmnmmsl 144,000 that it was

unable to from the gr pped doing b
with Discount Calling Card in Ni 1996 b of
customer complaints.

Timtegretal charged the Fletcher company interest on the advances.
®Because of incompiete Integretal records, company officials were unable to determine if these were
slamening complaints.

Page 16 GAONOST-38-10 Telephone Slamming aad Itz Harmful EfSocts
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1
Case Study of Daxiel H. Pletcher's Businoss
Ventures as 2 Provider

Fletcher's Phone
Calls, Inc.
Relationships With
Atlas

Communications, Inc.

and Sprint (1996)

Business Relationships

On June 18, 1996, the Fletcher-controlied Phone Calls, Inc. (pcr) and Atlas
Communications, Inc. signed a business contract for pCr’s customers to be
placed on Atlas’ network (Sprint). In early July 1996, pci provided its
customer base of 544 000 telephone numbers to Atlas. (Information
developed by our ion suggests that Fletcher companies slammed
ﬂ\esemsmmaslargelyﬁommecuswmerbased\eyhadgweanmnu
¢ ) Sub , Atlas provided the pc1

numbers to Spnnt for plaoement on Sprint’s network.

However, within the next several weeks, Atlas was able to place only
about 200,000 teleph bers from pcr's baseonSprint‘s
network. This occurred, ding to Atlas
(l)ﬂ\emdmdualconsmnelshadphcedancfmaemﬂ\ﬂmrlocﬂ
medm\geor@)metelephonenmnbm
were inoperative. Bemxseofl:h:slow rate, Atlas b

d that pct was and elected not to honor its
contract. Subsequently, on August 19, 1996, Pci filed a lawsuit against Atlas
in Pennsylvania,® atterapting to obtain (as per the original contract) the
raw record material representing the details of its customers’ telephone
usage, which would allow pcl to bill its Sprint had lied this
raw record material to Atlas.

Legal Scrutiny

In August 1996, Atlas submitted evid , in the breach-of: suit
bmu@ltbyra,indiudngﬂmmuwshmmingcomphinmhadbemnude
against PCl. Foremnple,al\erﬂ\eﬂntbuls,mpmumngmm
enllsforlulyuuimlmmbeenmtout.mmmlﬂym

P (app ) of PG lodged

with and gor law enf ies—including the
FOC, various public utility i and var state
M%nmm&umm‘Ammuammmn i

Page 17 8. ond Ite Barmiel Effocts
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Appendix I
Case Study of Daniel H. Fistcher's Dusiness
Veutwres as 2 Long-Distance Provider

general; Sprint; and local exch jers. A ding to an
Atlas ive, Atlas

d the ' LoAs authorizing the change of long-distance
companies. After the review, Atlas believed that a number of the LOAS were
forgeries.

Amm'dingmﬁlevice idk ofAr.hsl‘ it the judge issued
order, p: g Pt from g the raw

mmmwmwwaﬂwmmmms

at the exi dard ataT long-di rates (as the most
plevllemU.S.serviee)nﬂ\erﬂunm'sexoemively}ﬁghmte&
Sub: ly, Atlas dinto a with US Billing to perform
bmmdwu@umemoamrmm\gmsmnmmm
instance, Atlas’ prompt action p: d pcl from iving any p
for its customers’ long-distance calls.

By February 1998, Atlas was serving less than 20 percent of the original
200,000 pc1 customers that had been successfully placed on Sprint’s
network.'l‘hisdlaxpdmpinthecusmmerbaseooamd, according to an
Atlas e, largely b PC1 had initially slammed the
custome!s.Onmebaslsofthe 1996 suit in Pennsylvania, Atlas obtained a
$10-million judgment against the Fletcher-controlled Pc1 because,
according to the court, PCl

fr btained ¢ to switch their long-distance telephone
service to Atlas’ network;

identified customers to Atlas, for Atlas’ plaoementonnsnetwork,mstates
‘within which Pc1 was not certificated as a long- service p
lnﬂedwsupplycusmmersemeetoﬂ\oseuMmerslthadwxsedAﬂasto
place on its network; and

failed to supply Atlas, or latory ies with those
customers’ LOAS UpOn request.

Further, in August 1997, the Florida Public Service Commission fined the
Fletcher-controlled pci $860,000 for slamming, failing to respond to
commission inquiries, and misusing its certificate to provide
telecommunications service in Florida. This fine was in addition to the

's March 1997 llation of Pcr's certificate. According to a
smemembythechnnnmoftheoommmon,maooomtedforwerm
of the nearly 2,400 slamming ived by the i

1996. This was the la.!gestnumber of complaints logged by the commission

Page 18 GADADSI-968-10 Telephoue Slsmming and Its Barmful Effects
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Appendiz 1
Case Study of Denisl I Flatcher’s Busioses
Ventures as & Long-Distance Provider

against any compeny in a similar period. New York regulators also
revoked rcr's license in mid-1907.

Page 19 ‘GAO/OSI-88-10 Telephone Slamming and ta Harmful Effects
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MEMORANDUM
April 16, 1998
TO: PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
MEMBERSHIP LIAISONS
FROM: JOHN NEUMANN, Investi
KIRK WALDER, Investigator
Permanent Subcommittee on Investigations
VIA: TIMOTHY J. SHEA, Chief Counsel/Staff Di
Per Sub nittee on Im gati
RE: TELEPHONE SLAMMING Il .
L Introduction

Over the last several years, the number of incidents of telephone “slamming” - the
unauthorized switching of a c ’s long di Jephone service provider - have gone up
significantly. The FCC received over 20,000 complaints from cc s about slamming in 1997,
a 25 percent i over the ber of st ing complaints received in 1996. These numbers
probably represent only the tip of the iceberg, since most consumers do not report slamming
complaints to the FCC and since there is no central repository for slamming statistics. In Maine, the
local telephone carrier reported a 100 p i in sl ing complaints from 1996 to 1997.
It is clear from the increase in the number of slamming incidents each year that the problem is
getting worse, and that the Federal Communications Commission (FCC) has not done enough to
prevent slamming or to enforce regulations against those carriers that repeatedly engage in
slamming.

PSI will hold a d hearing on sl ing on April 23, 1998, to (1) identify the types of
entities, both individuals and companies, who are responsible for slamming violations, (2) determine
how these entities slam consumers, (3) assess the adequacy of FCC efforts to control the slamming
problem, and (4) identify legislative and regulatory solutions to the problem of slamming.

I Previous Slamming Hearing in Portland, Mai

The first hearing on telephone slamming, held in Portland, Maine on February 18, 1998,
focused on (1) the extent of the slamming problem in Maine and across the country, and (2) the
effect of slamming on individual consumers and small businesses. The hearing provided an
opportunity for consumets to testify about the problems they experienced with telephone slamming.
At the hearing, Maine slamming victims explained how some long distance companies used
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“criminal,” and *break-in" to describe practices employed by pulous telephone comp to
pick up customers and boost profits.

fraudulent practices to ch their telephone service. Wi used words such as “stealing,”

* One witness, Pamela Corrigan from West Farmington, Maine, testified that she was sent an
unsolicited “welcome package” in the mail, which looked like the stacks of junk mail that we receive
every day. However, this “junk mail” was not what it appeared to be. This “welcome package”
automatically signed her up for a new long distance service unless she returned a card rejecting the
change. She was amazed and appalled that it was possible for a company to change her long
distance service simply because she did not respond that she did not want their service.

Another witness, Susan Deblois from Winthrop, Maine, testified that when she was slammed,
her children were unable to use the 800 number she had for them to call home in case of an
emergency.

The hearing also iltustrated how slamming not only affects families but also small businesses
and communities. For example, Steve Klein, the owner of Mermaid Transportation Company in
Portland, Maine, testified that his business phone lines, which are critical to his livelihood, were tied
up for four days when he was slammed by a long-distance telephone reseller which falsely
represented itself as AT&T. Similarly, Ms. Corrigan, who is the town manager of Farmington,
Maine, reported that the town’s phone lines were also slammed. It became clear from hearing
testimonies that no one is immune from this illegal activity.

At the February field hearing, FCC Commissioner Susan Ness also testified about the FCC's
efforts to control slamming. The Commissioner acknowledged that the FCC really does not know
how many of the 50 million carrier selection changes each year result in slamming, since many
slammed consumers resolve the problem without bringing it to the FCC. However, the
Commissioner did conservatively estimate that if just one percent of the carrier changes made each
year are the result of unauthorized changes in service, over 500,000 houscholds are slammed each
year.

“The hearing also made it clear that the FCC must step up its enforcement efforts against
slammers. Senator Collins pointed out to the FCC that the states are much more aggressive than the
FCC in taking enforcement actions against sl For ple, Florida fined one slammer,
Minimum Rate Pricing (the company that s d PSI wi Pamels Corrigan), $500,000, while
the FCC fined the same company only $80,000. The FCC Commissioner agreed that such a small
fine might be idered by the company as just the cost of doing business, rather than a real
deterrent to slamming. In addition, the Commissioner agreed that the FCC could increase its
enforcement against slammers and that establishing criminal penalties for slamming would help to
reduce the problem.




. GAO Request on Slamming

On January 6, 1998, PSI requested that GAQO’s Office of Special Investigations (OSI) assist
the subcornmittee to determine which entities are engaging in slamming and the process they use to
do so. Specifically, GAO agreed to (1) identify the types of entities that engage in slamming
violations, (2) determine the process by which such entities are able to defrand consumers, and (3)
identify what action the FCC and state regulatory agencies have taken against companies that have
engaged in slamming. In addition, GAO will present a case study of a long distance sexvice provider
who employed slamming as a standard business practice. GAQ investigators advised PSI staff that
they will be prepared to testify about the findings of their slamming investigation st the April 23rd

All three types of long distance providers - facilities-based carriers, switching resellers, and
switchless resellers are responsible for the slamming problem in this country.! Many long distance
companies, including the major facilities-based carriers like AT&T, MCI, and Sprint, have slammed
consumers. The FCC issues an annual Common Carrier Scorecard, which provides information on
consumer complaints, including slamming complaints. The most recent scorecard was issued in
December 1997, and it shows the complaint ratios - slamming complaints per million doliars of
revenue - forthelongdlstmcemnpamasewedwnhmmthan 100 stamming complaints in 1996.
The four largest long distance companies, AT&T, MCI, Sprint, and WorldCom, had the lowest
complaint ratios, ranging from .05 to .12, Virtually all of the companies with the highest complaint
ratios were classified as resellers by the FCC. The FCC believes that the overwhelming majority
of “intentional” slamming is done by resellers, rather than by the large facilities-based carsiers.
Unofficial analysis of the 20,000 slamming complaints received by the FCC in 1997 shows that
seven of the ten carriers with the largest number of complaints are resellers. Also, the carriers with
the highest complaint ratios in 1997 are all resellers. Although AT&T, MCI, and Sprint accounted
for about 25 percent of the total number of complaints, when their revenue is factored in, their
complaint ratios are very low. Afer further FCC investigation, many of the 1997 complaints
agninst the major facilities-based carriers are likely to be actually caused by resellers that operate on
the major carriers’ networks.

- 1 Fasilities-based carriers, such as AT&T and Sprint, have extensive physical equipment
including hard lines and switching stations necessary to take in and forward calls. Switching
reseliers may have one or more switching stations, but purchase access to the lines of the
facilities-based carriers 1o “resell” long distance service to their subscribers. Switchless resellers
have no equipment and purchase access to all of the necessary physical equipment to resell long
distance service to their subscribers.



269

-4

Currently, both facilities-based carriers and resellers have an economic incentive to slam
subscribers. Facilities-based carriers have high fixed costs for network equipment and low costs for
providing service to additional subscribers. Adding more subscribers increases the carrier’s profits.
However, it should be noted that facilities-based carriers have a significant investment in their
reputations which decreases the likelihood that they would deliberately slam consumwrs. Most
slamming complaints against facilities-based carriers are caused by unscrupulous marketing agents
working for them or by using marketing practices that lead to customer confusion. Resellers make
a profit by selling long distance services at rates that are higher than the fees rescllers pay to the
facilities-based carriers for handling their subscribers’ calls. In order to get discounts on access fees
charged by the facilities-based carriers, rescllers often have to promise a certain level of usage from
their subscribers. Therefore, it is critical to a reseller’s profitability to maintain a certain subscriber
level. Furthermore, while facilities-based carriers rely on their brand name and reputation, some
unscrupulous resellers purposely use deceptive company names to make it more difficult for
consumers to realize that a new company is offering its long distance services. For example, the
name of one reseller, Long Distance Services (onc of the Fletcher companies), can be confusing to
consumers looking at their bill, since it can appear to be the header for the list of the consumer’s long
distance calls made, rather than the name of a company. Another reseller uses the name, Home
Owner Long Distance or “HOLD”, and reportedly slammed by calling them to ask if they
canpmthcconsumcron“}lOLD Wbenthcconsmnerrepha “yes,” the reseller uses that as their
authorization for the carrier change.

In its evaluation of why the facilities-based carriers reccwed slamming complaints against
them, the FCC found that omam practices led to more sl g lai For ple, MCI
received laints when it used outside telemarketers to recruit new
customers. msetcienmrkcwswmpmdbyﬂwnumbaofmstonmordmﬁmymved,saﬁny
had an incentive to falsely claim a customer agreed to switch long distance services. Once MCl1
started using only in-house telemarketers, the number of slammning complaints against it immediately
decreased. Another facilities-based carrier, AT&T, received numerous slamming complaints when
it used prize booths at fairs and malls to recruit new subscribers. Recently, AT&T eliminated this
markeungmeﬂndbecauseltmlmedthatconsumusmbcmgslmmmd The FCC has gencrally
been satisfied with the facilities-based carriers immediate resp to slamming complaints and
changes they make to ensure that the incidents decrease.

According to FCC officials, resellers had a disproportionate number of slamming complaints
agmnﬁthemwheucomparedmtbwnvenmlevels de}ersmthshmmmgcomplamtsagmnst
them often had used confusing or deceptive telemarketing practices or combi
entries/letters of authorization that resulted in slamming consumers. Themoﬂegmglousshmmmg
offenders, according to the FCC, have been resellers. For example, the “Fletcher Companies”
engaged in many different dsceptive practices to slam subscribers, and then refused to respond to
complaints filed against them with the FCC.

a disproportionate number of stamming complaints from subscribers. In a GAO survey of states
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on which types of entities engaged in slamming, about 73 percent of the states identified resellers
as the cause of the majority of slamuning incidents. In addition, states have taken more actions
against resellers for slamming, than against facilities-based carriers. (See section VII, infra.)

Long distance service providers have also blamed certain unscrupulous reseliers for the bulk
of the intentional slamming incidents. For example, AT&T recevtly issued a zero tolerance policy
against slamming that inchwics monitoring its resellers’ marketing practices to ensure that they are
not misrepresenting themselves as AT& T and charging rescllers for the cost of handling each valid
slamming complaint the resellers canses. AT&T is taking legal action against one reseller of its long
distance services, Business Discount Plan,? duc to subscriber complaints that Business Discount Plan
slammed themn by misrepresenting themselves as AT&T.

Even a resellers association has admitted that unscrupulous resellers have contributed to a
significant number of slamming complaints. Officials rep ting the Telephone Resellers
Association (TRA), advised PSI investigators that certain fraudulent reseilers have been responsible
for giving rescllers a bad name by willfully slamming subscribers as a matter of company policy.
These resellers often use deceptive telemarketing peactices or misleading promotional materials that
do not clearly indicate that a customer is authorizing a switch of their phone service. In the cases
where legitimate resellers have slamming complaints against them, TRA blames rogue agents that
slam consumers to increase their commissions. TRA requires its members to pledge to a Code of
Ethics that specifically probibits slamming. The resellers that TRA is aware of that wilifully
engaged in slamming are either out of the business or have suffered severe financial setbacks.

Slamming occurs when a subscriber’s Primary Interexchange Camier (PIC) is changed
without his or her knowledge and consent- whether by facilities-based carriers, resellers, or
telemarketers acting on their behaif. It can occur through deceptive marketing practices such as
getting subscribers to sign a misleading authorization form, by falsifying tape recordings to make
it appear that the consumer had verbally agreed to the PIC change, or by posing as the subscriber’s
currently authorized facilities-based carrier. Unscrupulous carriers also will forge LOAs or even just
pull subscribers’ numbers from a telephone book and submit them to the local exchange carrier for
2 PIC change.

PIC Changes Done Electronically: Slamming is possible because the legititate ways a
subscriber’s PIC is changed can be easily manipulated by a fraudulent telecommunications carrier.
Both business and individual subscribers must elect a PIC, through their local exchange camier
(LEC), to provide their long distance service. Subscribers can voluntarily change their PIC by

?Business Discount Plan is the company that slammed Mermaid Transportation
Company, the small business owned by PSI witness Steve Klein.
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oontacungthen'LECtoreqmtachangeoralongdnstmweoompanycmuuumaPICchangeaﬁm
from the subscriber. The LEC usually receives an electronic tape from the
longd:mmeeompmmuﬂmmmaﬂymﬁnwbm’bm PIC changes on behalf of the
long distance cariers. The LEC assumes that the long distance provider has complied with ali FCC
regulations in obtaining authorization for a PIC change. Many resellers have arrangements with the
facilities-based carriers that they purchase usage from, to submit the PIC changes to the LEC on the
resellers behalf. In these arrangements, the facilities-based carriers require their resellers to verify
that their subscribers’ PIC changes are made in accordance with FOC regulations, but the facilities-
based carriers are not required to police those reseliers to make sure that they are in compliance.

mnethnsaﬂn‘eed:gumxdennﬁmmeode(CIC)dntallowsd:eLECstoldemfythamfor
billing and PIC changes. However, many resellers do not have a unique CIC, instead using the CIC
of the facilities-based carrier whose network they use. When the LEC places a PIC freeze on a
subscriber's long distance choice, it freezes it by the CIC. This allows a reseller for a facilities-based
carrier to slam a subscriber who is currently using that facilities-based carrier for long distance
services, even if the subscriber had a PIC freeze in place. For example, if a subscriber has AT&T
as their PIC, and they have a PIC freeze on their long distance service, a reselier of AT&T long
distance services can slam the consumer if the reseller uses AT&ET's CIC. Part of the problem with
the CIC system is the shortage of three digit CICs since the number of long distance companies has
increased significantly in the last several years. The FCC is in the process of changing to a four digit
CIC system, which will significantly i the ber of CICs available, The FCC is working
with the LECs to determine how to improve the process of tracking all long distance carriers,
including reseliers.

FCC Vexification Procedursy: The FCC requires long distance companies to use one of four
currently approved alternatives to verify a subscribers authorization for a PIC change:

1) Obtain a written authorization, or ktter of agency (“LOA™), from the s«Mcnbcr,

2) Receive confirmation from the subscriber via a toll-free number provided by the
company;

3) Use an independent third party to obtain verification from the subscriber; or

4) Send a “welcome package” to the subscriber, providing the subscriber the
opportunity to withdraw the request to change providers?

*The “welcome package” method of verification is likely to be eliminated by the FCC in
its upcoming proposed rulemaking, or by Congress if the current slamming legislation is
approved.
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The FCC requires only the submitting carrier to obtain verification from the subscriber for
PIC changes, and not the executing carrier. There is no requirement that the submitting carrier
present evidence of the subscriber’s authorization to anyone before the change in long distance
service is made.

S8 -arriers: The current blllmg
ions industry allow long dxstanoe carriers to obtain a substantial
pemmtageofthevalmoftbmrcustomets lephone usage in ady of paying for their
service. Carriers need to maintain cash ﬂow and customer usage data-is considered a valuable
commodity for which carriers can obtain advance payments from LECs or billing companies.

Typically, long distance carriers, including resellers, enter into agreements with LECs, for
a fee, to bill customers for long distance service on their behalf. As part of the agreement, the LEC
will pay the long distance carrier upon submission of their charges for billing, holding back between
20 to 30 percent for its billing fee, discrepancies, uncollectible accounts, etc. Long distance carriers,
can also enter into billing arrangements with a billing company (such as US Billing or Integretel),
that, for a fee, acts as a middleman between the carrier and the various LECs that have responsibility
for the states that the carrier has customers in. This is to avoid the carrier having to maintain
separate agreements with each of the LECs. Often, as part of the agreement, the billing company
will pay the long distance carrier upon receipt of the data of subscriber phone usage, also holding
back a percentage for the billing fee, uncollectible accounts, and billing discrepancies. The billing
company will then send out bills to the subscribers on behalf of the carrier. When customers remit
their paymems to the bllllng company, the carrier owes to or receives from the billing company any
diff the pay and the total amount collected from the subscribers. The
advance payments are particularly important to resellers, since they need to pay the facilities-based
carriers for usage of the telephone lines and equipment.

FCC officials advised PSI investigators that telecommunications industry billing practices
may have facilitated the delivery of long distance service when there were only a few large long
distance companies in the market, but that these practices may need to be reviewed now that the
number of providers has grown. However, one FCC official advised PSI investigators that he does
not believe that ing billing regulations is politically feasible considering the FCC’s current
efforts, at Congress' direction, to deregulate the telecommunications market. In addition, the FCC
shares jurisdiction with the Federal Trade Commission (FTC) over billing, since many of the parties
that bill through telephone bills or are involved in billing p (such as billing companies used
by many smaller long distance companies) are not “carriers.” The FCC only has jurisdiction over
common carriers - local and long distance telephone providers. The FTC has primary jurisdiction
over billing practices in general.

- icatios Market: The FCC’s focus on increasing
oompeuumndmhngneasyﬁnnzwwmpmummmmdnulewmmmc&onsmmkﬁplm
has also allowed unscrupulous actors to b long di: carriers. At the direction of Congress,
the FCC has adopted a “laissez faire” approach in order to increase competition and reduce
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administrative burdens for telecommunications carricrs.  To obtain an FCC license to be a
telecommunications provider, a company must only pay a fee and file a taciff - a public statement
of services, rates, and chasges - with the FCC. The FCC issucs a license based on the carrier’s
assertion that it has provided the necessary information and fees. The FCC does not check the
information i the application to ensure that it is accurate or complete, and does not perform any
background checks on the principals of the company applying for the license. FCC Commissioner
Ness, in a response to Senator Collins’ question at the Maine siamming hearing about the FCC’s
companies, and that authority is granted pursusnt to a “blanket suthorization.” After a long distsnce
carrier receives a license, the FCC requires it to file annual reports on communications related
revenuc, as well as the name of a designated agent for service of FCC notices and orders. However,
only if the FCC receives complaints against a carrier, will the FCC check to see if they are in
compliance with filing requirements. This approach assumes that all carriers arc trustworthy unless
they prove otherwise.

but these vary greatly from state to state. Some states will provide a license to any carrier that pays
a fee, while others will require documentation about the carrier’s financial, techhical and managerial
abilities to provide telecommunications services. For example, before issuing a license, Delaware
requires that carriers show they have the financial, technical, or managerial means to provide service.
In addition, if a reseller does not have at least $250,000 in assets, then it is required to obtain a
$10,000 bond with a Delaware surety. Many states will issue licenses as long as the carrier has an
FCC license, believing that the FCC has already determined that the company is capable of being
a long distance service provider. Idaho, for example, similar to FCC requirements, only requires
carriers to file a tariff and does not approve individual applications before issuing licenses. Maine
will license a long distance company to offer service provided it files a tariff and a certificate of
convenience and public necessity with the Maine Public Utilities Commission.

GAO investigators were able to test the FCC licensing process by filing a tariff for “PSI
Communications,” a fictitious company. Using the FCC’s instructions and sample tariff, the
investigators submitted false information in the application, including the phone number from the
sample tariff, and used a post office box as the company’s address. In addition, the investigators
submitted a-blank computer disk that was supposed to contain the tariff of rates to be charged by PSI
Communications and failed to submit the required $600 filing fee. Nevertheless, within a few days,
PSI Communications was listed by the FCC on the Internet as a licensed long distance carrier. With
this license, PSI Communications is now able to contract with a facilities-based carrier and resell
long distance service to subscribers. Notwithstanding the belief by some that the FCC should not
be in the business of conducting investigations and background checks on those companies applying
to be long distance service providers, in this case, the FCC did not even perform the most basic duty
of enforcing its current regulations. The FCC did not check to determine if the paperwork was
properly completed, and it did not collect the required fec. Yet, PSI Communications is now listed
by the FCC as a licensed long distance service provider.
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VL. The Fletcher Case

As part of their investigation, GAO investigators developed a case study of an individual,
Daniel Fletcher, who operated several long distance companies which repeatedly slammed
subscribers as a standard business practice. The case study is limited to Fletcher’s activitics as a
long distance reseller from 1993 to 1996. During that time, the Fletcher companies® apparently
slammed thousands of subscribers, some likely more than once, and billed his customers more than
$20 million in long distance charges.

; ent lephone Industry: Fletcher may have begun working
mthewleplnnemdusu'yaseaﬂynl98792,whenhewasnbmnl9ymofage,byoﬂ’mngpxe-
paid calling card services. His company, Church Discount Group, used AT&T retail services to
offer calling cards to subscribers. AT&T records indicate that Fletcher may still owe them about
$5,000 for those services. There is no evidence of customer complaints against Fletcher from this
business arrangement.

: g Di one Services: Fletcher began
xesellmglongdlstmweserv:mmAugust 1993 ltwasntthattlmedml-‘letcher operating as
Christian Church Network, entered into a contract with Sprint and US Billing, Inc. (also known as
Billing Concepts) to resell Sprint long distance services to subscribers. US Billing acted as the
billing and collection agent for Christian Church Network through the LECs. Under this
arrangement, Sprint provided US Billing with the call usage of Fletcher’s subscribers, which US
Billing sent to the LECs. The LECs then billed their subscribers and sent payments back to US
Billing. Initially, US Billing paid Sprint for telephone usage by Christian Church Network’s
customers, but in July 1994, Christian Church Network began paying Sprint directly for its phione
usage. Also as part of these arrangements, Fletcher’s company received ad on the cost of the
calls charged to his customers from US Billing. According to US Billing records, Fletcher submitted
over $12 million in bills for long distance usage to his customers. Fletcher may have not slammed
many of his customers during the early portion of his Sprint dealings, but as his-customer base
increased during early 1996, he probably began slamming.

In October 1994, Fletcher, operating as Long Distance Services, Inc., entered into an
t to purch long di usage from AT&T for resale to his customers. Fletcher’s
agrecmcnt w1th AT&T allowed him to handle his own billing and collections, which he probably

“The Fletcher companies are eight long distance resellers identified by the FCC as being
owned and operated by Daniel Fletcher, including CCN, Inc; Church Discount Group, Inc.;
Discount Calling Card, Inc.; Donation Long Distance, Inc.; Long Distance Services, Inc.;
Monthly Discounts, Inc.; Monthly Phone Services, Inc.; and Phone Calls, Inc.
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contracted out to another company.® The agn quired Long Di Services to purchase
a minimum of $300,000 of long distance services annually from AT&T. AT&T records show that
Fletcher was billed about $2.7 million for AT&T network usage and paid them about $1 million.
Adding in penalties imposed by AT&T for Fletcher’s failure to ineet his 3 year commitment to them,
Fletcher currently owes AT&T about $2 million. Fletcher placed over 130,000 orders with AT&T,
although some may have been rejected or later left his company due to slamming. Correspondence
from Fletcher to AT&T in April 1996 indicate that his company was seeking to place over 540,000
subscribers with AT&T.

By mid-1996, Fletcher's relationships with Sprint, AT&T and US Billing begin to deteriorate
due to slamming complaints and nonpayment for telephone network usage. Between January and
April 1996, HachauppuemlymppedpaymgSmmfornawotkmage,musingSpﬁmmterminm
its business relationship with Fletcher in September 1996. US Billing also terminated its
relationship with Fletcher in September 1996, after receiving a large number of slamming complaints
from Fletcher’s subscribers. In April 1996, AT&T representatives started to question Fletcher about
the dramatic increase in his subscriber base and whether he was following FCC regulations on proper
subscriber verification for PIC changes. In an April 9, 1996 letter to Fletcher, an AT&T
representative wrote, after receiving a large volume of PIC change orders from Fletcher, that “...we
are concerned regarding whether or not proper authorization as required by the FCC’s rulw for
changing an end-user’s primary interexchange carrier were followed with respect to these orders.”
In another letter to Fletcher on April 16, 1996, an AT&T representative stated that Fletcher’s LOAs
submitted to AT&T for proof of verification for PIC changes “appear to violate the FCC rule that
the LOA not be combined with any sort of commercial inducement...does not clearly inform the
subscriber that it is authorizing a change in its primary interexchange carrier and does not clearly
identify the carrier to which the switch is being made.” However, AT&T did not terminate its
relationship with Fletcher until October 1996 (several months later), and only after he became
seriously delinquent in his payments to AT&T for telephone network usage. By the time Fletcher’s
business relationships were terminated, he owed about $586,000 to US Billing, $547,000 to Sprint,
and $2 million to AT&T. To date, Fletcher has never paid these companies for the outstanding
amounts.

In mid-1996, Fletcher, operating as Phone Calls, Inc., also entered into a contract with Atlas
Communications, Inc., a reseller of Sprint long distance services. Under this agreement, Phone
Calls, Inc. purchased network usage from Atlas for resale to its subscribers. In July 1996, Fletcher
provided an electronic tape of 544,000 subscribers to Atlas. Atlas forwarded this tape to Sprint for
placement on Sprint’s telephone network. However, only about 200,000 of the subscribers were able
to be switched 1o the new network. This was due to either PIC freezes that were on subscribers

SAT&T was not given that information by Fletcher, since they were not involved in
billing for his company and did not have any reason to ask him. GAQ investigators have some
information that indicates that US Billing, Roy Giles, and possibly Integretel provided the billing
services for this Fletcher company. '
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telephone numbers or the telephone numbers did not exist. As a result, Atlas terminated its contract
with Fletcher and later learned that an unusuaily high percentage (about 30 percent) of Phone Calls,
Inc. subscribers complained that they were slammed. Due to its prompt action, Atlas prevented
Phone Calls, Inc from recciving any payments for its’ customers. long distance calls. Atlas
subsequently filed suit against Phone Calls, Inc. to be allowed to keep serving Fletcher’s customers
that were placed on Sprint’s network. According to Atlas officials, by February 1998, Atlas was
providing long distance service for less than 20 percent of the original 200,000 Fletcher customers
placed on Sprint’s network. .

) How Fletcher “Worked” the Svstem . The following is a brief, step-by-step, description of
how Fletcher used the system to his advantage to steal millions of dollars from customers, long
structure allow con artists like Fletcher to operate with impunity in the long distance telephone
industry. The following are the steps Fletcher took to steal millions while operating as a switchless
reseller of long distance services from AT&T.

1. Fletcher obtained names and telephone numbers of consumers, often using
deceptive means such as sweepstakes entries.

2. Fletcher submitted those names and numbers to AT&T.

3. AT&T submitted those names and numbers to loeale.xdnnge carriers (LEC) for
change in long distance service.

4. The LECs switched the long di provider for consumers, who were then
officially “slammed™.

5. Customers’ phone calls were then made through the “new” long distance
provider, Fletcher’s company. Customer had no knowledge yet that provider had

6. New underlying carrier (AT&T) tracked Fletcher customers® long distance calls
and produced an electronic tape of customer usage data (i.c., billing information).

7. AT&T submitted customer usage data (billing information) to Fletcher.

8. Fletcher submitted customer usage data (billing information) to the billing
company (USBilling).

9, The billing company converted customer usage data to long distance customer
telephone bills, at Fletcher’s rates.
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10. The billing company, before collecting any moncy from the customers, paid
Fletcher 70 percent of the customers billing (forward funding).

11. At the same time, the billing company sent customer billing data to LECs.
12. The LECs billed customers for long distance service. '

13. Customers first noticed that their long distance provider was changed when they
received their bills, several weeks after Fletcher was paid 70 percent of the billing
for that month.

Fletcher and crooks like him can steal in a system like this in two ways. First, they can steal
by slamming consumers but still providing long distance services. In effect they are stealing
customers and making profits from those customers. The rates of the slamming company may or
may not be higher than the customer’s authorized carrier, but they still are operating in violation of
FCC rules. Second, as Fletcher did in a few cases, these unscrupulous carriers steal not only by
slamming customers but by taking the 70 percent in forward funding provided by the billing
companies and disappearing. They run a traditional “boiler room” operation by creating several
different companies, and simply shutting them down when the FCC, the states or the legitimate
companies try to take action against them for slamming consumers or failing to pay for usage fees.

Enforcement Actions Against Fletcher: The FCC first began receiving slamming complaints
against Fletcher’s companies in 1993. As is standard FCC practice, the complaints were forwarded
to the appropriate company with an official notice requesting a response to the FCC. According to
the FCC, the Fletcher companies failed to respond to the vast majority of notices issued to them from
1993 to 1996. In the few instances in which the Fletcher companies filed responses, the responses
failed to satisfy the complaints. Notices issued and sent to Fletcher from June 1996 and later were
returned to the FCC by the U.S. Postal Service marked “unclaimed,” “moved,” or “refused.” Further
investigation by the FCC determined that only two of Fletcher’s companies, Discount Calling Card
and Phone Calls, Inc., had tariffs on file, as required by the FCC as a precondition to being licensed.
The other companies operated without any tariff or license from the FCC. In addition, nonc of the
Fletcher companies filed annual reports or the names of designated agents, as required by the FCC.
The addresses that the FCC had on file for the Fletcher companies were all mail box drops that
Fletcher no longer used.

Despite the numerous slamming complaints against Fletcher’s companies from about 1993 to
l%,anCCdemkemywﬁmagainsthimmﬁlmid-lm,whmitissuedaforfdmmtioe
against Long Distance Services, Inc. for $80,000. In addition, the FCC issued an “Order to Show
Cause and Notice of Opportunity for Hearing™ to propose that the operating authority of the Fletcher
companies be revoked for slamming and other violations. However, as of April 1998, this order
has not yet been finalized, in part because the FCC was unable to locate Fletcher to answer to
the charges in a hearing. Consequently, Fletcher, using a different company name, can legally and
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with virtually no chance of being detected, apply for and secure an FCC license to provide long
distance service.

A number of states have taken enforcement action against the Fletcher companies. For
example, in 1996 and 1997, Alabama, New York, Ilinois, and South Carolina revoked Phone Calls,
Inc.’s state telecommunications licenses, due to slamming and other complaints. In addition, in
August 1997, the Florida Public Service Commission fined Phone Calls, Inc. $860,000 for slamming
violations. This fine is significantly higher than the $80,000 penalty assessed by the FCC against
one of Fletcher’s companies.

VIL Eaf Actions Against Slammi

FCC: The FCC i responsible for investigating complaints of telephone stamming and has the
authority o punish companies that violate cxisting anti-slamming laws. Since 1994, the FCC has
adopted regulations to protect consumers against slamming and has taken action against 17
companies for slamming violations, including asscssing $1.5 million in forfeitures and consent
decrees and $280,000 in pending fines. In addition, the FCC is proposing to revoke the operating
authority of the Fletcher companies, although that order has not been finalized as of this date. The
FCC is also in the process of investigating another 3 to 4 companies for possible fines or revocation
of their operating authority.

The FCC will initiate a formal investigation of a carrier for slamming complaints if the FCC
receives a large volume of complaints, or if the complaint involves an allegation of forgery or other
frandulent activity by the carrier. First, the FCC will ususlly contact the carrier informally to request
that they come in to the FCC and explain the reason for the siamming complaints against them. If
the carrier does not satisfactorily explain the slamming complaints or does not meet with the FCC
at all, the FCC can issue a “Notice of Apparent Lisbility for Forfeiture,” which prop 2 fine
against the carrier for the slamming violations. If the FCC does not have enough evidence to issue
a forfeiture notice, then it can issue & public letter of admonition against the carrier, which puts the
carrier on notice that its activities are under scrutiny by the FCC.

When a carrier gets a forfeiture notice, it usually comes in to explain its actions. The carrier
can then eater into a consent decree, whereby it voluntarily makes a payment to the U.S. Treasury
and takes sieps 1o climinate the practices that led to the slamming complaints against it. (The carrier
can enter into & consent decree-even before getting a forfeiture notice, when it comes in to the FCC
informally to discuss slamming complaints against it.) If the carrier does not enter into a consent
decree, the FCC can finalize the forfeiture and issue a forfeiture order, which fines the carrier for the
slamming violations. If warranted, the FCC can initiate revacation proceedings by issuing a “Show
Cause Order.” Under such an order, the FCC asks the carrier to formally, in an administrative
proceeding, show cause as to why the FCC should not revoke its suthority to offer long distance
services. The FCC has only issued one such order, against one of the Fletcher companies, Long
Distance Services, for slamming violations.
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Current FCC guidelines recommend a forfetture of $40,000 for each “unauthorized conversion
of long distance telephone service.” The Commission and its staff retain discretion to issue a higher
or lower fine than provided in the guidelines, or to issue no fine at all. The FCC has statutory
authority to impose a maximum fine of $110,000 per slamming incident, or $1,100,000 for
continuing violations. Based on the fines imposed by the FCC to date, most of the fines against
catriers for slashming have been for $80,000 or less. According to FCC officials, this is due to the
limited authority delegated to the Common Carrier Bureau to assess fines above that amount. Fines
above $80,000, which have been proposed against only two companies, require the Commission’s
approval. It is easier for the Commission to handle slamming enforcement actions at the bureau
level, which accounts for the fiact that most fines are $80,000 or Jess. In addition, the FCC does not
have the resources to completely investigate every slamming offense, which is required before they
can assess a fine against a carrier. As a result, they will choose one or two of the best cases against
the carier to investigate fully to use to support the fines.

FCC Commissioner Ness, in a response to a question asked by Senator Collins at the Maine
slamming hearing, advised that the FCC has not requested additional funds or staff to specifically
deal with slamming complaints. However, the FCC has taken steps to reallocate existing resources
to more fully investigate certain slamming complaints for possible enforcement action.

States: While the FCC has brought several actions against telephone service providers for
slamming violations, state officials have been more aggressive in pursuing violators. In addition to
ﬂ:cacuonsmkenagamsttlwﬂachawmpames(seemonw supra), states have taken numerous

" actiohs against companies that engage in slamming. For example, the California Public Utility
Commission fined a company $2 million in 1997, and ordered it to refund another $2 million to its
subscribers, after 56,000 slamming complaints were filed against it. In February 1998, the Florida
Public Service Commission proposed a $500,000 fine against Minimum Rate Pricing® for slamming
subscribers (while the FCC proposed a fine against the same compeny only $80,000). In addition,
both New Jersey and T are taking actions against this same company for slamming. Public

officizls from at least lzmhnvepmswdhngmonorodmenfo:wnunWmagmnstshmm
Considering the gmwmg number of slamming complaints, the FCC has not done enough to take
action agai that in slamming.

Cd P L)

A. Legislative Responses to Slamming: Despite current laws and regulations that prohibit
slamming, this practice continues to be used by long distance carriers against unwitting consumers.
In fact, slamming complaints have increased dramatically in the past few years, despite FCC efforts
to control the probl S I bills were introduced in Congress during the last session which
would impose greater fines and penalties on companies that violate anti-slamming regulations, and

‘Minimum Rate Pricing slammed PSI witness Pamela Corrigan.
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allow consumers, or state Attorneys General on behalf of consumers, to sue such companies in state
or federal court, among other things.

B. FCC Regulations: The FCC is in the p of issuing revised its regulations to further
protect consumers against slamming, including improvement of existing verification procedures and
preventing unauthorized carriers from keeping any revenue obtained through siamming. In July
1997, the FCC issued a notice about the proposals and received public comments. The
commissioners have not yet decided on what changes will be made. The commissioners are

expected to issue the new order by mid-1998. The FCC staff has ded a number of ch
to the commissioners, including the following:

1. Require the slamming carrier to pay the authorized carrier for any telephone services paid
by the slammed subscriber. Currently, the authorized carriers can seek payment from the
slamming carrier, but they have not availed themselves of this option. (Carriers would
probably only bother to seek payment from a slammer if they had lost significant
business due to one company’s slamming practices. Under the current rules, the FCC
recommends that carriers come to them to arbitrate with the slamming carrier before
bringing legal action.)

a. As part of the rule change, the FCC also is considering allowing the subscriber to not pay
for long distance calls made with the slamming long distance carrier. This wouid take
away the economic incentive to slam. However, this could also invite fraudulent
slamming complaints from subscribers trying to avoid long distance charges. The FCC
commissioners are not likely to adopt such a change, considering the significant
opposition from long distance carriers.

b. Also related to this rule change is the proposal to require the slamming carrier to be
responsible for reinstating any premiurns that the subscriber would have earned with the
authorized carrier, such as frequent flyer miles. The FCC is looking for ways to make
the subscriber whole and is likely to adopt new rules that would include some type of
reimbursement for such premiums.

2. Drop the “welcome package” method of verifying a subscriber’s long distance carrier
change. Currently, after a telemarketing call is made by the long distance carrier, the
carrier can send out a welcome package to the subscriber to confirm the order. If the
subscriber does not affirmatively respond to the confirmation, then that is an acceptable
authorization to switch carriers. Some carriers have fraudulently sent out welcome
packages without having made the initial telemarketing call, knowing that most
subscribers will assume that it is junk mail and not even open the package. The long
distance carrier, Minimum Rate Pricing, Inc., has used this method to slam subscribers,
including PSI witness Pamela Corrigan.
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3. Require verification of carrier change requests even when the customer calls the long
distance company directly to switch carriers. Currently, long distance companies are
required to use one of the four accepted verification procedures only when the carrier
calls the subscriber to ask if they would like to change long distance carriers (in a
telemarketing call).

4. Also require verification procedures be used when a subscriber requests a PIC freeze

from its local exchange carrier. This would be to prevent anti-competitive practices as
local companies enter the long distance market.

IX. Witnesses for the Second Slamming Hearing

Hearing witnesses and their testimony will include:

ay Bowren: The GAO witness will
testlfy about the results of lheu' slammmg mvesugatlon GAO will provide evidence that
shows telephone resellers are responsible for a disproportionate number of slamming
complaints. While all telecommunications carriers have had slamming complaints against
them, resellers are more often involved in many of the more fraudulent slamming practices.

GAO will also show that because of the FCC’s focus on tel ications deregulation

there are no mechanisms in place to screen out fraudulent telecommunications providers from
being allowed to enter the market. Even the minimum requirements that the FCC has in place
to issue licenses are not enforced by the FCC until after complaints are lodged against a
particular carrier.

GAO will also testify about how easy it is to get an FCC license and get into the
telecommunications business through their first-hand cxpenence GAQO investigators filed a
tariff with the FCC for a fictitious telecc ons company named “PSI
Communications.” Even though the GAO i ig did not provide all of the information
required, within a day or so, PSI Communications received an FCC license and was officially
authorized to be a telecommunications provider. Armed with the FCC license, GAO
investigators contacted various facilities-based carriers, such as Sprint, MCl and AT&T, to see
what requirements they would have to meet to become resellers for those carriers. Although
the GAO investigators did not pursue this any further, they leamed that as long as they signed
an agreement to deliver a certain level of business, they could operate as resellers without
meeting any additional requirements.

GAO will also provide information on the enforcement actions against slamming companies
taken by the states as compared to those actions taken by the FCC. The GAO will testify that
the states have been much more aggressive in their pursuit of slammers than the FCC has been.
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GAO will then present the case of Daniel Fletcher, an individual who operated as a
telecommunications reseller under at least 8 different company names, repeatedly slamming
thousands of consumers. By working with larger telephone resellers and billing agents, Mr.
Fletcher was able to receive at least several million dollars in advance of billing his so-called
customers, most of whom turned out to have been slammed by the Fletcher companies. When
those resellers or billing agents became aware of the slamming complaints against one
particular Fletcher company, Mr. Fletcher disappeared and inued to do busi under
another of his companics.

Only after the FCC received numerous slamming complaints against the Fletcher companies,
did it realized that Mr. Fletcher did not provide informati quired by FCC regulations. Mr.
Fktcberhadﬁ!edmffs,requnedasacondmonofobmmnngCChmse foronly two of
his companies. The FCC’s efforts to locate him were futile, since his business addresses were
all mail box drops and the contact phone numbers provided in the FCC applications all led to
answering services. As a result, the FCC has not been able to collect the $80,000 fine it
assessed against one of the Fletcher companies. In June 1997, the FCC issued a proposed
order to revoke the operating authority of the Fletcher companies, but has yet to finalize that
order. Technically, under the law, Mr. Fletcher is still allowed to offer telecommunications
services.

GAO will not have a “blue book” report ready by the time of our hearing on April 23rd, but
instead will present the results of their slamming investigation through written testimony. A
GAO report will be published at a later date.

FCC Chainman Kennard: The FCC witness could testify about the FCC’s policies and

procedures for initiating enfe actions agai panies for slamming, what resources
thcy have to mvesngate slamming allegations, and why they have not initiated more
against st 1t is clear from the numerous state actions taken against

stammers, that the FCC is not doing as much to punish slammers. The total amount of fines
and vol y payments collected by the FCC from carriers for slamming is less than $2
million. One state assessed that much in its enforcement action against just one company. The
FCC's guidance on fines allows it to assess $40,000 per slamming violation; however, the FCC
is only fully investigating one or two slamming incidents per forfeiture notice - resulting in
average fines of $40,000 to $80,000 per carrier.  These small fines can be scen as the cost of
doing busi to certain panies that eamn millions of dollars in revenues from slamming
consumers,

The FCC witness could further testify about their actions in the Fletcher case, such as why the
order against the Fletcher companies has not been finalized and why the FCC has not made a
greater effort to locate Mr. Fletcher. While the FCC received a latge number complaints about
Fletcher’s companies in 1996, it first fined Fletcher in May 1997. When Fletcher did not
respond to FCC orders to respond to slamming complaints, it proposed revoking the operating
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authority of Fletcher’s companies. The order was proposed in mid-1997, but as of March 1998
has still pot been finalized, in part because the FCC could not locate Fletcher.

AkomeFCCvdmmdimsswthOCpmeedmormuimcms,i{any,alcinplm
to prevent unscrupulous carriers, such as Fletcher, from entering the telecommunications
marketplace and engaging in slamming. Even the FCC’s minimal filing requirerents for long
distance carriers are not enforced. Fraudulent carriers can casily enter the market, using
fictitious contact information in their application and tariff, slam consumers, then cvade
enforcement.  The FCC may be too trusting of carriers in its efforts to deregulate the

Hn

INKW
MAPSNSLAMMING\MEMOS\BACKGR2.LIA
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GLOSSARY

: One of eight local telephone service carriers created by the court ordered
break up of AT&T in 1982.

Billing Ageni: A company that acts as an agent between the long distance carrier and the local
exchange carrier to provide billing for long distance services.

FCC codes used to identify

Holdback: The percentage of a carrier’s long distance billing that the focal carvier or billing agent
will “hold back™ until it bills the subscriber, gets paid, and resolves any billing disputes or errors.

Fagilities-based Carriers: Those companies that own telecomsmunicati quip to provid

telephone service.

Factor: The amount of a carrier’s long distance billing that will be paid up front to the long distance
provider by the local carrier or billing agent. (See Holdbagk)

Interexchange Carrier (IXC): A carrier that provides long distance telephone service between local
exchanges (i.e, AT&T, MCI, Sprint).

InterLATA: Telecommunications between a point located in a local access and transport area
(LATA) and a point located outside such an area. A LATA is generally defined by the FCC as a
contiguous geographic area established by a Bell operating company such that no exchange area
includes points within more than one metropolitan statistical area or state. The entire state of Maine
is located within a single LATA, aithough not all states are.

Intral.ATA: Telecommunications between two points located within the same focal access and
transport area.

Logal Exchange Camier (LEC): A carrier that provides local telephone service to subscribers (i.e.,
one of the Bell operating companies).

: The written authorization used in accordance with FCC regulations to
verify a subscriber’s desire to switch carriers,

Primary Intercxchange Carrier (PIC): The subscriber’s preferred long distance or interexchange

carrier.

PIC Frecze: A subscriber request made to the local exchange carier to prevent any carrier changes
without specific notice from the subscriber,
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Resclier: Telephone service providers that buy access to the telephone equipment of facilities-based
carriers and then “resell™ to subscribers under the reseller’s own logo. There are two types:
“switched” and “switchless” reseliers.

Switching reselicrs: Those resellers that have their own telephone switching equipment, but lease
the use of telephone lines and other equipment from facilities-based carriers.

Switchless resellers: Those resellers that have no telephone equipment of their own and have to rely
entirely on facilities-based carriers to provide the telephone service. These type of resellers can
become telephone service providers with little or no initial investment.

Third-Party Verification (TPV): The system of independently verifying subscriber approval to switch
carriers by a neutral party to the transaction.
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‘There being no objection, the sum-
mary was ordered to be printed {n the
RECORD, as follows:

SUMMARY OF TELEPHONE SLAMMING
PREVENTION ACT OF 1998

(1) Clar of i F

The bill amends current law, which allows

e e o0 2 the verification proce-
. """""“1“'2 m: mmuum carriers can
13its yitesrhosd exscuting a change in subscriber

service, to place some restrictions on the ap-

mm n methods. Specifically,
- this will eliminate the *“welcome

ke g d of v It will stiil
allow the FCC to determine the appropriate
forms of verification and the time and man-
ner in which such verification must be re-
tained by carriers.

(2) Liability for Charges: The bill also allows
subscribers who have been slammed, and who
have not yet paid their telephone bill to the
unauthorized carrier, to pay their original
carrier for their phone usage, at the rate
they would have been charged by their origi-
pal carrier. The provision will not change ex-
isting Iaw and FCC regulations that make
the slamming carrier lable to the original
carrier for any charges it collects from a

‘This pr is de-
signed to take away the 1 34

$100,000 for a misdemeanor and $250,000 for a
felony. In addition, anyone convicted of the
crime of intentional slammivg will oot be al-
lowed to be a telecommunications service
provider, and any company substantially
controlled by a person convicted of inten-
tional slamming will also be disqualified
from providing such services. Aflter five
years, however, the FCC shall have the op-
tion to reinstate such individuals or compa-
nies disqualified under this provision, ifitis
in the public interest to do 80.

(4) State Actions: The bill gives the states
the right to take action against slammers on
behalf of its residents, and makes It clear
that notbing in this section preempts the
states from taking action against intra-state

‘This pr is 'y be-
cause some state supreme courts have ruled
that FCCregulatory authority preempts the
states from acting in this area. -

(5) Reports on Slamming Complaints: ‘The bill
requi all tel carriers, in-

luding local carriers, to report on

for slamming.

(3) Additional Penalties: The bill also in-
creases the civil penalties for stamming and
creates criminal penalties.

‘The civil pensities provision will require
the FCC to assess & minimum of 350,000 for
the first slamming offense, and $100,000 for
any subsequent offense, uniess the Commis-
sion determines that there are mitigating
circumstances. Currently, the penalty typi-
cally assessed by the FCC is only $40,000 for
each offense. .

In addition, this provision will allow the
Commission, at its discretion, to assess civil
penalties against carriers that make unau-
thorized carrier changes on behalf of their
agents or résellers. It will require the Com-

to pr latd on the
oversight responsibilities of the underlying
facilities-based carriers for their agents or
resellers. This will make it clear to carriers,
who sell access to their telephone lines, that
they have some for the
of their agents or resellers.

Currently, slamming. is not a crime. The

pr

will make in-

a for the
first offense (oot more than one year impris-
onment), and a felony for subsequent inten-
tional slamming offenses (pot more than five
years imprisonment). Criminal fines for in-
tentional slamming are the same as those for
any other federal crime: a maxtmum of

the number of subscriber slamming com-
plaints against each carrier. ‘The provision
allows the FCC to determine how often these
reports would have to be submitted. This
provision would not require carriers to refer
complaints on an individual basis, only a
summary report that could be used by the
FCC to determine which companies are en-
gaging in patterns and practices of slam-
ming.

(6) FOC Report on Slamming and Enforcement
Actions: The bill establishes a requirement
that FCC submit a report to Congress on its

| ‘The FCC al-
ready provides this information in its Com-
mon Carrier Scorecard, so this provision
does mot establish a new report. It is de-
signed to make it clear to the FCC that Con-
gress d enfor im-
portant.

(1) FCC Report on Adequacy of FCC License
Process: This bill requires the FCC report to
Congress on whether current licensing re-
quir and p ¢s are ! to
prevent 1 jcatd pro-
viders from receiving an FCC license. Cur-

rently, the FCC does not review tele-
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12§ 1740

To amend the Communications Act of 1934 to improve the protections against

the unauthorized change of subscribers from one telecommunications
carrier to another, and for other purposes.

IN THE SENATE OF THE UNITED STATES
MaRcH 10, 1998

Ms. CorLiNs (for herself and Mr. DURBIN) introduced the following bill;

which was read twice and referred to the Committee on Commerce,
Science, and Transportation

A BILL

To amend the Communications Act of 1934 to improve the

1
2
3
4
5

protections against the unauthorized change of subscrib-
ers from one telecommunications carrier to another, and
for other purposes.

Be 1t enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Telephone Slamming
Prevention Act of 1998”.
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1 SEC. 2. IMPROVEMENTS OF PROTECTIONS AGAINST UNAU-

2 THORIZED CHANGES OF PROVIDERS OF

3 TELEPHONE SERVICE.

4 {a) CLARIFICATION OF VEWCATION PROCE-

5 DURES.—Subseetion (a) of section 258 of the Communiea-

6 tions Aet of 1934 (47 U.8.C. 258) is amended to read

7 as follows:

8 “(a) PROBUBITION.—

9 “(1) IN GENERAL~No telecommunications
10 carrier shall submit or -execute a change in a sub-
11 seriber’s selection of a provider of telephone ex-
12 change service or telephone toll service exeept in ac-
13 cordance with this section and such verification pro-
14 cedures as the Commission shall prescribe.

15 “(2) VERIFICATION.—The procedures pre-
16 scribed by the Commission to verify a subscriber’s
17 . selection of a telephone exchange service or tele-

I8 phone toll service provider shall—

19 “(A) preclude the use of negative option
20 ietters of agency as a verification method; and
21 “(B) require the retention of the verifica-
22 tion of a subscriber’s seleetion in such manner
23 and form and for such time as the Commission
24 considers appropriate.”.

25 - (b) LIABILITY FOR CHARGES—Subsection (b) of

26 such section is amended— -

W8 17018
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(1) by striking “(b) LIABILITY FOR
CHARGES.—Any telecommunications carrier’” and
inserting the following:

“(b) LIABILITY FOR CHARGES.—

“(1) IN GENERAL.—Any telecommunications
carrier’”’;

(2) by designating the second sentence as para-
graph (3) and inserting at the beginning of such
paragraph, as so designated, the following:

“(3) CONSTRUCTION OF REMEDIES.—"’; and

(3) by inserting after paragraph (1), as des-
ignated by paragraph (1) of this subsection, the fol-
lowing:

“(2) SUBSCRIBER PAYMENT OPTION.—

“(A) IN GENERAL.—A subscriber whose
telephone exchange service or telephone toll
service is changed in violation of the procedures
preseribed under subsection (a) may elect to
pay the carrier previously selected by the sub-
seriber for any such service received after the
change in full satisfaction of amounts due from
the subscriber to the carrier providing such
service after the change.

“(B) PAYMENT RATE.—Payment for serv-

ice under subparagraph (A) shall be at the rate

*S 1740 IS
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4
for such service charged by the carrier pre-

Yo

2 viously selected by the subseriber concerned.”.

3 (c) ADDITIONAL PENALTIES.—Such section is fur-
4 ther amended by adding at the end the following:

5 “(e) CIviL PENALTIES.—

6 “(1) IN GENERAL.—Unless the Commission de-
7 termines that there are mitigating circumstances,
8 any telecommunications carrier who submits or exe-
9 cutes a change in a provider of telephone exchange
10 service or telephone toll service in violation of the
i1 procedures prescribed under subsection (a) shall be
12 fined a minimum of $50,000 for the first offense
13 and shall be fined a minimum of $100,000 for any
14 subsequent offense,

15 “(2) PENALTIES FOR ACTIVITIES OF AGENTS
16 AND RESELLERS.—The Commission may assess pen-
17 alties for violations of the procedures prescribed
18 under subsection (a) in the case of a carrier that
19 submits or executes unauthorized changes on behalf
20 of its agents or resellers if the carrier meets such
21 conditions as the Commission shall prescribe in reg-
22 ulations.
23 “(d) CRIMINAL PENALTIES.—Any person who sub-

24 mits or executes a change in a provider of telephone ex-

8 1740 IS
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5
1 change service or telephone toll service in willful violation

2 of the procedures prescribed under subsection (a)-—

3 “(1) shall be fined in aecordance with title 18,
4 United States Code, imprisoned not more than 1
5 year, or both; but
6 “(2) if previously convicted under this sub-
7 section at the time of a subsequent offense, shall be
8 fined in accordance with title 18, United States
9 Code, imprisoned not more than 5 years, or both, for
10 such subsequent offense.
1y “(e} DISQUALIFICATION FROM CERTAIN ACTIVI-
12 TIBS.— |
13 “(1) DISQUALIFICATION OF PERSONS.—Subject
14 to paragraph (38), any person convicted under sub-
15 section (d), in addition to any fines or imprisonment
16 under that subsection, may not carry out any activi-
17 ties covered by S(;etion 214.
18 “(2) DISQUALIFICATION OF COMPANIES.—Sub-

19 ject to paragraph (3), any company substantially
20 controlled by a person convicted under subsection
21 (d) may not carry out any activities covered by see-
22 tion 214.

23 “{3) REINSTATEMENT.—
24 “{A) IN GENERAL—The Commission may
25 terminate the application of paragraph (1) or

o8 1740 IS
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6
(2) of this subsection to a person or company,
as the case may be, if the Commission deter-
mines that the termination would be in the pub-
lic interest.

“(B) EFFECTIVE DATE.—The termination
of the applicability of paragraph (1) or (2) to
a person or company, as the case may be, under
subparagraph (A) may not take effect earlier
than 5 years after the date on which the appli-
cable paragraph applied to the person or com-
pany.

“(f) ACTIONS BY STATES.—Whenever the attorney
general of a State, or an official or agency designated by
a State, has reason to believe that any person has engaged
or is engaging in a pattern or practice of unauthorized
changes in providers of telephone exchange service or tele-
phone toll service of residents in such State in violation
of the procedures prescribed under subsection (a), the
State may bring a civil action on behalf of its residents
to enjoin such practices, to recover damages equal to the
actual monetary loss suffered by such residents, or both.
If the court finds the defendant executed such changes
in willful and knowing violation of such procedures, the

court may, in its discretion, increase the amount of the
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7

award to an amount equal to not more than 3 times the
amount awardable under the preceding sentence.

“(g) No PREEMPTION OF STATE LAw.—Nothing in

this section shall preempt the availability of relief under
State law for unauthorized changes of providers of intra-

state telephone exchange service or telephone toll service.

“(h) REPORTS ON COMPLAINTS.—

“(1) REPORTS REQUIRED.—Each telecommuni-
eations earrier shall submit to the Commission, as
frequently as the Commission shall require, a report
on the pumber of complaints of unaunthorized
changes in providers of telephone exchange service
or telephone toll service that are sabmitted to the
carrier by its subscribers. Each report shall specify
each provider of service complained of and the num-
ber of complaints relating to such provider.

“(2) UrmizaTioN.—The Commission shall use
the information submitted in reports under this sub-
section to identify telecommunications carriers that
engage in patterns and practices of unauthorized
changes in providers of telephone exchange service
or telephone toll service.”.

{d) TREATMENT OF REGULATIONS.—The Federal

24 Communications Commission may treat the regulations

25 preseribed under section 258 of the Communications Act
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8
of 1934 before the date of enactment of this Act as regula-

tions prescribed under such section 258, as amended by
this section, but only to the extent that the regulations
preseribed before such date of enactment are not incon-
sistent with the requirements of such section, as so
amended.
(e) REPORT ON SLAMMING VIOLATIONS.—
(1) IN GENERAL.—Not later than October 31,
1998, the Federal Communications Commission
shall submit to Congress a report on its enforcement
actions against carriers for violations of the proce-
dures prescribed under section 258(a) of the Com-
munications Act of 1934, as in effect on the day be-
fore the date of enactment of this Act.
(2) ELEMENTS.—The report shall—

(A) set forth the number of complaints
against each telecommunications carrier that
was subject to more than 100 complaints in
1997 for violation of the procedures referred to
in paragraph (1); and

(B) describe the penalties assessed against
each such carrier for violations of such proce-

dures.

*S 1740 IS
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1 SEC. 3. REVIEW OF ADEQUACY OF LICENSING REQUIRE-
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MENTS AND PROCEDURES.

Not later than 6 months after the date of enactment

of this Act, the Federal Communications Commission shall

submit to Congress a report that—

(1) assesses the adequacy and effectiveness of
the licensing requirements and procedures of the
Commission under section 214 of the Communica-
tions Act of 1934 (47 U.S.C. 214) in determining
whether or not a carrner is suitable for licensing
under that section; and

(2) identifies additional actions that the Com-
mission could take under that section in order to en-
sure that new licenses are not issued under that see-
tion to persons or carriers that have previously lost
their licenses ‘for violations of section 258 of that
Act (47 U.S.C. 258) or have otherwise en in

egregious ‘violations of such section 258.
O

o8 1740 18
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April 13, 1998

The Honorable Susan M. Oollin;

<h Permanent Sub
on Investigations
United States Senate

432 Hart Senate Office Building
Washington, DC 20510

Dear Senator Collins:
On behalf of MCI Tel ications Corporation, I am pleased to submit the
hed to your sub ittee's fons in advance of its hearing to be held

April 23, I9:)8, regarding the types of entities or companies tha! engage in fraudulent
slamming.

If you or your staff have any further questions, please let me know.

Sincerely,

Yt

Wayne Huyard
President
MCT Mass Markets

cc: §. Newmann
K. Walder
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ACCORDING TO THE FCC, 1,230 CONSUMERS COMPLAINED IN 1997 THAT MC! SWITCHED THEIR
LONG DISTANCE SERVICE WITHOUT THEIR AUTHORIZATION. PLEASE PROVIDE AN EXPLANATION
OF WHY MCI RECEIVED SUCH COMPLAINTS AND THE STEPS [T HAS TAKEN TO ENSURE THAT THE
NUMBER OF SLAMMING COMPLAINTS AGAINST IT ARE REDUCED.

MClI is an industry leader in sales quality and customer satisfaction. FCC
statistics consistently demonstrate that our complaint experience as a percentage of
company r , O as a per ge of sales, is among the lowest in the industry.
Nevertheless, MCI is disappointed by the number of unauthorized conversion complaints
we have received. We acknowledge a continuing need to make every effort to reduce the
causes of these complaints. MCI believes that slamming is bad business. It’s bad for our
customers and bad for MCL. We don’t tolerate it and arc committed to constant efforts to
reduce and hopefully eliminate these problems.

However, MCI also believes this complaint statistic is misleading and inaccurate
as a measure of MClI-specific slamming problems.

First, MCI believes that a large percentage of the cited complaints cannot be fairly
characterized as intentional unauthorized conversions. Some of the complaints stem from
household disputes, where one member of a household authorizes a change, only to be
countermanded later by another ber of the household. Other complaints involve
buyer’s remorse, dissatisfaction with MCI service, or disputes over allegedly promised
rates. These categories involve authorized switches that regrettably led to subsequent
customer disputes. In addition, another large group of complaints involve system errors,
or human order entry problems that result in inadvertent switching.

Second, the statistic does not report 1997 complaints. The 1997 FCC Scorecard,
although it was published in December of 1997, is based on complaints served by the
FCC during the period from January 1996 to December 1996. Also, because the FCC has
experienced a backlog in its complaint volumes, many of the complaints served by the
FCC on MCI during 1996 were actually filed by consumers during 1995. MCI believes
recent quality measures implemented during 1996--including a broad commitment to
independent third party verification for residential and small business sales--have resulted
in major improvements. Thus, the cited statistics relate to complaints several years old
that do not accurately reflect MCI’s recent quality improvements.

Third, the gross number of complaints needs to be placed in context of the number
of sales MCI generates. Over 15 million new customers switched to MCl in 1997. Of
that number, only a tiny fraction of one percent resulted in a complaint of any type.

While we are not perfect, and do not condone any unauthorized conversion activity, some
level of complaints is virtually inevitable. The gross number of FCC complaints against
MCI is high in part because the number of transactions we generate is the largest in the
industry.

MClI is a leader in sales quality, and has implemented a number of programs and
procedures aimed at reducing unauthorized conversion complaints. MCI’s most
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important and effective measure is its commitment to conduct independent third party

verification (“TPV") for virtually all residential and small busi sales. We conduct
TPV for long distance, local toll and local service, and employ TPV across all our
marketing channels, including tel keting, direct resp and direct sales.

MCI first employed TPV to verify outbound telemarketing sales in 1992, and
expanded its use to all sales and marketing channels as of August 1996, Full TPV
implem ion has resulted in a dramatic reduction in slamming corplaints for sales
channels not previously subject to TPV. MCI is convinced that TPV is the single most
effective method available to curb thorized i

In addition to MCI’s commitment to TPV, we also employ a host of other
measures to address and prevent unauthorized conversions. We have 2 comprehensive
training program for all sales p 1, which emphasi ponsible sales practices,
forbids deceptive or unauthorized sales, and strives for maxi isfaction
We employ quality monitoring of telemarketing representatives to ensure constant
vigilance to the highest standards, and to assist in coaching and discipline.

In addition, MCI offers our customers a full satisfaction guarantee. Ifat any time
a customer is dissatisfied for any reason, MCI will pay for any costs associated with
switching the customer back to their original carrier.

MCT is e« ly working ds impr in this area. For example, MCI
recently implemented a test program where we are tape recording all customer TPV
transactions, to enhance d ion of sales verificati ‘We remain committed to

making every reasonable effort to address this problem.

WHAT PROCEDURES DOES MCl HAVE IN PLACE TO ENSURE THAT ITS AGENTS OR RESELLERS
ADHERE TO FCC REGULATIONS FOR VERIFICATION OF CARRIER CHANGES? DOES MC! REPORT
SUSPECTED SLAMMING VIOLATIONS BY {TS RESELLERS TO THE FOC?

Sales agents who market MC's residential services are very distinct from
resellers who buy minutes on MCI's network wholesale and resel! them to consumers.
MCI will address these two arcas separately.

For a number of years, MCI marketed its residential service using face to face
direct sales agents. MCI substantially reduced the number of its residential direct sales
agents about a year ago for a variety of business reasons, The few agents who continue to
market MCI residentiat service must submit sales for verification through TPV. Prior to
the implementation of this TPV requirement, agent sales were, candidly, a
disproportionate source of MCI's slamming complaint problems. Following the
implementation of TPV for these sales in mid-1996, however, complaint volumes from
agent sales were dramatically reduced,

Consistent with established legal and regulatory principles, a reseller can acquire
any tariffed service from MCY in accordance with MCI tariffs, or it may goquire services
pursuant to negotiated contracts. MCI is not responsible for unauthorized conversion
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activity by its resellers, and cannot be expected to police their conduct. We are not
typically aware of a rescller’s sales practices, its verification methods, or its unauthorized
conversion complaints. MCI does not typically report slamming allegations against
resellers to the FCC.

PLEASE COMMENT ON THE CURRENT LEGISLATIVE AND ADMINISTRATIVE PROPOSALS DESIGNED
TO CONTROL SLAMMING.

MCI believes that any legislative or regulatory action in this area must put
consumers first, while not losing sight of the realities of a rational busi envi
It cannot ignore the benefits that competition and flexible choice bring to the public. We
must design solutions that weed out the bad actors, while not ova'burdcnmg the industry
with regulation that would impose delay, b y, inefficiency, consumer-unfriendly
hurdles or additional costs onto the process of changing phone services.

MCI believes this area cries out for a national set of soluuons that apply to long
distance, local toll, and local service carrier ch g Ap approach would chill
competition-and create burdens that would gh any beneﬁts The states need to
resist the temptation to establish inconsistent, state speclﬁc requirements that will prevent
compamts from adopting national sales and marketing approaches. A Balkanized

h will impose burdens on carriers that ultimately will be passed on to consumers
in the form of higher prices and less choice. Congress should confirm federat preemption
over state activity in this area, and encourage a strong set of FCC regulations that can be
enforced both by the FCC and at the state level.

As noted earlier, MCI proposes that TPV should be adopted as a nationwide
requirement for all carrier switches. MCI’s own experience with TPV convinces us that
mandatory TPV would be the single most consumer-friendly and effective approach to
curbing the slamming epidemic.

MCl strongly opposes any legislative proposal to require written agr from
customers for all carrier switches. Any such approach would be a disaster from a
customer perspective and a competitive perspective, and would fail to address the main
source of slamming.

Contrary to common perception, slamming problems are not primarily related to
telemarketing. Instead, the vast majority of reported enforcement actions across the
country have involved sales methods using written Letters of Authorization (“LOA™).
The real problem areas have been forged LOAs and deceptive LOA marketing techniques
such as sweepstakes and deceptive checks.

Getting it in writing is not the solution. In fact, it’s the primary problem.

Requiring LOAs would frustrate consumer expectations of being able to authorize
phone service selections over the telephone. It would delay. consumer enjoyment of
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promised benefits. It would add significant costs associated with mailing and retrieving
LOAs. Many customers would simply decide that it's too much trouble to switch. The
ultimate result would be terrible damage to competition and flexible, consumer friendly
choice.

MCT is also concerned about other measures that go too far in the effort to deal
with the problem. Legislative proposals, for nle, to require every phone customer to
establish their own pin numbers would merely burden both consumers and carriers with
additional costs and burcaucracy, substantially increase service order delays, and likely

have negligible impact on slamming prevention.

MCI believes that any new legislation should make it clear that undexlying
carriers should not be held responsible for the actions of their resellers. When MClor
another carrier sells minutes to a reseller, we act ag a wholesaler selling to a refailer. We
have little knowledge or ability to monitor the actions of our customers. Resellers must
abide by the rules prescribed by the FCC and any new legislation should make it clear
that underlying carriers are not responsible for the actions of the resellers.

Rogue resellers secking a quick buck cause a large number of the true slamming
horror stories. MCI believes that our overall approach to slamming preveation—focusing
on TPV and stronger enforcement—will have the greatest impact in this area. Butwe
would also several specifi aimed at dealing with reseller issues.

PP

One of the biggest problems in dealing with reseller slamming is the difficulty
consumers have merely contacting the resetler to complain. We suggest that all resellers
be required to have their own Carrier Identification Codes (“CIC”). This would permit
more accurate tracking of erder processing and PIC change issues,

‘We would also support requirements that ensure that the reseller carrier is
identified on ali cust bills, panied by a toll free customer service number that
routes to g live representative. Its no good to have the carrier identified, but only a PO
Box number given. We need to insist that resellers be responsive to their customers, and
take responsibility for their actions.

Some legistative proposals suggest that consumers who allege they have been
slammed should be relieved of all charges incurred while on the new carrier’s network.
MCT strongly opposes this approach. It would promote significant fraud opportunities by
unscrupulous consumers who would switch phone services, rack up large phone bills, and
then claim they had been slammed in order to avoid paying legitimate charges.

It would also force carriers to invest significant time, money and resoutces in
disputing individual consumer slamming complaints. Today, MCI and other carriers
offer no-questions-asked Satisfaction Guaraniees, and pay the cost of switching
dissatisfied customers back to their previous carricr without investigating or potentially
disputing the reasons for the change. If all charges incurred by a consumer raising a

lammi faint were eliminated, ters would be forced to reevaluate these
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iented positions, and would likely have compelling incentives to fight
individual complaints through a costly, time ing i igation and disp

process. Free and flexible consumer choice would be impacted, and the sizable
additional costs associated with this effort woukd inevitably be borne by consumers in the
form of higher rates.

Instead, MCT urges that the remedial framework should make the consumer
whole, by ensuring that the consumer is refunded or credited the difference between what
they were charged by the alleged stamming carrier, and what the consumer would have
paid to their original canier.

MCI supports swift and vigy f efforts by the FCC. However, harsh
new enforcement penalties such as eriminal penalties, must be reserved for cases where
there is clearly fraudulent intent. Likewise, all penaities must be reasonable. With over
40 million carrier changes occurring every year, and many more expected in the future,
human error is incvitable. M 'y fines arc appropriate in cases where carriers
intentionaily do not comply with established verification methods. However, large fines
are not appropriate, and will serve no constructive purpose, in cases involving human
enor.

Finally, as we move into an era-where the local telephone companies are

b ing direct competitors of long-di panics, the rules and practices need to
change. Its no longer reasonable to expect that local carriers will execute service orders,
Of report consumer experiences, on a neutral and unbiased basis.

The long term solution will need to be the establishment of independent thind
party PIC Administration, to handle a host of critical functi -pethaps to include order
processing, service change verification, PIC Freeze processing, and protection of
customer information. The system right now permits the fox to guard the henhouse, and
the results are uitimately damaging to consumers. MCI would support legislation aimed
at directing the FCC to establish a ive, neutral PIC administration structure.
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April 15, 1998
The Honorable Susan M. Collins
United States Senator
Chair, Permanent Subcommittee on Investigations
Government Affairs Committee
432 Hart Senate Office Building

Washington, D.C. 20510
Dear Chairwoman Collins:

Thank you for your letter of April 2, 1998, and the opportunity to provide the
Subcommittee with Sprint's views on the problem of unauthorized changes in subscribers'
selections of long distance carriers (an abhorrent practice commonly known as
"slamming"). Slamming is a plague on the competitive long distance marketplace, and it
will undoubtedly spread to local telephone markets if and when competition develops
there. How to solve the problem, though, is less clear.

The Federal Communications Commission (FCC), as well as other federal and state
regulators have been looking into ways to prevent slamming. Indeed, the FCC has
already adopted aggressive rules requiring independent verification of telemarketing
orders in order to minimize the opportunities for slamming. The FCC has also sought
public comment on how it should implement the date of Congress in Section 258 of
the Telecommunications Act of 1996.

A copy of Sprint's September 15, 1997 C ts, and September 29, 1997 Reply
Comments in that FCC proceeding (Common Carrier Docket No. 94-129) have already
been provided to you (with my letter of February 3, 1998) and 1 respectfully request that
they be included in the record of the Subcommittee’s April 23, 1998 hearing.

Your April 2, 1998 letter asked me to address certain specific questions for the benefit of
the Subcommittee as you prepare for the April 23 hearing. The questions and my
responses are as follows:

According te the FCC, 1,136 consumers complained in 1997 that
Sprint switched their long distance service without their
authorization. Please provide an explanation of how Sprint handled
such complaints and the steps it has taken to ensure that the number
of slamming lai it are reduced

1 L4
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I’d like to first point out that switching of a cust s Jong di carrier is a function
performed by the incumbent local telephone company, not by Sprint. A customer’s
designation of a prefermd or primary !cng distance carrier is accomplished in the local

telephone company ’s central office, and changing that designation is a pr much like
prog g a computer. Long di camers, . such as Sprint, sublmt orders to local
teleph panies, when a selects their long distance service, and the local

pany actually switches the cust ?s line from their former long distance
serwce to their current choice.

1 point out this process to highlight the fact that it provides opportunities for error.
Indeed, it’s Sprint’s experience that many errors occur in the data provided by

customers to long distance companies, in the data provided by long di

to local telephone companies, and in the data entered by local telephone compames when
accomplishing the switch. Considering the millions of long distance customers that
change their service every year and the amount of data that humans and the computers
must process as a result, it is not unreasonable that such errors can and do occur. We
believe that these errors are, for the most part, inadvertent and, to a much lesser extent,
unavoidable.

An example of which I am personally aware involves a customer who called Sprint (in
response to our TV advertising) and placed an order for long distance service. As part

of completing the ordering p , Sprint ds the *s Social Security
Number. When that record was transmitted to the local telephone company, though, the
last four digits of the cust ’s local teleph ber were replaced with the last four
digits of the 8SN. The local telephone d that number and, obviously, the

wrong customer was switched to Spnnt When ﬁm customer complained, we
immediately had the local telephone company switch back to the customer’s prior long
distance service and, instead, switch the correct customer fo Sprint service, The event was
recorded by the regulator as a “slamming incident,” but it clearly was unintentional,
inadvertent and regrettable,

In any event, because the process is so susceptible to error, it's Sprint’s practice not to
question customers who claim that their long distance service has been switched without
their authorization. When we receive such a complaint, we immediately take all of the
necessary actions with the Jocal telephone company to see that the customer is switched
back without delay, added cost or other penalty. We believe that, unlike some other long
distance companies, Sprint goes the extrs mile to ensure satisfaction, even if the person is
not presently a customer of Sprint. We belicve that striving for customer satisfaction in
everything we do is one of the ways Sprint will be successful long term.

We, also, have impl d extensive checki inuing improvement of our
internal p 1o try to climinat allpombmtyofenor We also have some
suggestions for improving the entire process, which 'l explain in more detail below.
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I should also explain that a significant number of the complaints filed at the FCC were
attributable to resellers, not directly to Sprint. When Sprint provides service to resellers,
the reseller’s customers are connected in the local telephone company’s switch to circuits
identified by Sprint’s Carrier Identification Code (or CIC). If a reseller has slammed a

and that complains to the local telephone company, the local
telephone company often assumes it was Sprint’s fault because of the CIC and because
the identity or even existence of the reseller is not casily ascertainable from the circuit
records.

1 would atso point out that, while Sprint believes that any slams are wholly unacceptable,
we believe the number attributed to Sprint by the FCC is, relative to Sprint’s size, among
the lowest in the long distance industry. We don’t believe those results are an accident;
we have no tolerance for slamming and work very hard to provide the best possible
service to both our customers and potential customers.

I have to admit, in all honesty, that we have also experienced overzealous or misbehaving
sales representatives who submit orders to chang to Sprint when those
customers may not have fully agreed to buy our service. Such actions should be caught
and corrected in the verification process, but apparently some slip through. We work
constantly, through training of new sales representatives and penalizing careless or
reckless sales representatives, to minimize the possibility of inappropriate sales and
incorrect orders.

What procedures does Sprint have in place to ensure that its agents or
resellers adhere to FCC regulations for verification of carrier changes? Does
Sprint report suspected slamming violations by its resellers to the FCC?

We believe that one of Sprint’s most valuable assets is its brand, and we go to great
lengths to protect its image, integrity and use. Agents are authorized by Sprint to use our
brand,andtheyarerequiredtodoallthesameﬂxingswedotoensurethatmey
communicate a positive image to our customers, including taking all possible steps to
prevent slamming.

Resellers, on the other hand, are not authorized to use the Sprint brand and are
responsible for their own conduct in the marketplace. ‘We constantly communicate with
our resellers and they clearly understand our total intolerance of slamming. In fact, our

dard provide that the reseller shall not submit a ’s teleph
number for activation without obtaining and maintaining proper authorization. If the
wﬂahuch&thispmvisiomSpﬁmhastheﬁghtwswpaocepﬁngmdcrsﬁomlhe
reseller (which we have done), to discontinue promotional discounts (if any), or to
terminate the contract. We also can recover from the reseller any charges paid to local
telephone companies for switching customers slammed by the reseller back to their
original long distance service.

We do not monitor the marketplace activities or try to verify the sales of resellers, but we
dotrywimuvmemquicklyoorrectshmnﬁngpmblemswhenwc’mmadeawm. In that
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regand, when and if a reselier slams & customer, the FCC (or state regulator) usually
knows about it well before Sprint does. Nevertheless, weuealwayswxﬁmgtowmkthh
the FCC {and other reguls to do wh we y can to eradicate shamming,

Plesse comument on the current legislative and sdministrative proposals to
control damming.

As  tried to point out in my February 3 letter, 1 think it’s important when trying to
fashion a remedy for slamming that the Subcommittee keep a couple things in mind.
First, our research reveals that slamming aliegations arise from several different causcs.
Some scem to result from confusion in the customer’s household about who had the
authotity to authorize 2 change, some from "buyer's remorse” (when a customer may
authorize & change, but later regret and recant), and some from customers seeking to
avoid having to pay change charges or even some or all of their long distance charges.
Given human nature, there probably is no effective legislative or administrative remedy
for these causes.

‘There are also, clearly, bad actors at work. I particular, there seems to be a significant
number of outlaw carriers who deliberately and ruthlessly slam i

hoping they'll pay the bill without complaint. We need to exadicate those bad actors, who
ignore the current rules and who will surely not be deterred by simply increasing current
penalties. Criminal prosecution for fraud may be the most effective deterrent.

There are ai50, a5 described above, inndvertent slams. The fact is that 2 lot of data is
exchanged between fong distance carriers and jocal telephone companies to accomplish
conversions of service, and there is created a real opportunity for error by either or both
carriers. If a single digit is transposed in the r's telephone number or the long
distance carrier's identification code, the wrong customer could be connected to the
wrong carrier, despite a valid order from the right carrier for the right customer. There is
some evidence that such errors happen with some frequency, but the process is such that
these types of errors are hard to detect and sudit.

W!nchbnngsmetomesecondmpommpom! That is the process by which customer

fong di are ch whymbnnmngordmtoﬁ:c incumbent local
tclephone company. The tciephone company, in order (o be completely non-
y, tukes 1o jud; t about the validity or appropriateness of any change

order submitted to it, but simply executes it (hopefully, error free). Thus, unscrupulous
actors knowingly can submit false orders to telephone compenies, get the customers
converted and hope they'll pay before discovering or complaining about the unauthorized
service change. Indeed, the p vhat scems to age such fraudulent
submissions.

Thus, wesugg&:tﬂmaneﬁ'ecuvemunstocmbﬁ'audulmtslammmwuidbewput
controls upon the submission of orders to teleph Inp lar, we believe
mﬂaneummndpmywmdbemsuwdbﬂwemﬂnbngdxmmmmdioml
telephone company, who has the responsibility for the process of changing a customer’s
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Primary loterexchange Carrier {or PIC). This neutral third party — which could be the
neutrsl Number Administrator created by the '96 Telecom Act - could be empowered to
develop systems to minimize mistakes and make the reconciliation process as error-free
as possible. Long distance (and, when the market is open to competition, local) carriers
mﬂdsullbemponnblefmvmﬁmoaofombmtheﬂmdpmymmm
would have some d hanges from, for § carriers
wh%bemmvedwhw&mﬂﬂmﬂyshmmwmmm&em
Such a neutral third party could also eliminate the possibility of anticompetitive conduct
by an incumbent telephone company that is also competing against long distance carriers.

We are, of course, aware of another possible solution being offered by some local
telephone companies that “freezes™ 8 customer’s account, so that the long distance carrier
(or PIC) can not be changed without direct contact between the customer and the local
telephone company. This so-called PIC-Freeze option can reduce the incidence of
slamming; but it also, unfortunately, hmbeenab\mdbymmwlcphone
companies. Sprint prosecuted against one local telephone company, for
instance, that sttempted to employ a PIC-Freeze in several states to not just reduce
slamming, but also gain an unfair advantage as local and toll markets were being opened
to competition. Because PIC-Freezes can be anti-competitive, Sprint has not
enthusiastically embraced them as a solution to slamming.

We sincerely belicve that slamming can be eliminated altogether if the solution is
directed at the root cause of the problem, We are genuinely concerned that simply
increasing penalties for siamming will not deler the bad actors, and will lead to endless
litigation by others. In that regard, we belicve that existing laws - not only directed at
slamming, but others including wire fraud statutes -- already contain adequate penalties
1o prosecute the truly guilty.

Sprint is, a3 you know, most anxious to work with the Subcommittee to find and
impiement a solution to this problem, and hope that you'll call upon us to contribute.
Picase call me or James E. Lewin, Jr., Vice-President-Government Affairs in Sprint's
Washington Office (202/828-7412) at any time. Thank you very much.

Respectfully submitted,
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HELBIN & ASSOCIATES, P. qn '} 46
ATTORNEYS AT LAW
8100 GREANSBORO DRIVE
sures 700
MCLRAN, VA 33108
(703) 714-1300 (TELEFRONE)
(703) 714-1330 (FACSIMILE)
Warran's DIRBOT DIAL NUMBER: ‘ol @heloin.com (BMAIL) WRITER'S DIRBCT BMAIL ADDRESS:
(M0) 714-1311 mmofowcl@halcin com
April 17, 1998
YIA HAND DELIVERY
The Hmrﬁle Susan M. Collins
Pﬂm Subcommittee on Investigations
United States Senate
Committee on Governmental Affairs
432 Hart Senste Office Building
Washington, DC 20510
Re: i ing1 o
Dear Senator Collins:

On behalf of the 230 members of America's Carriers Telecommunication Association
CACTA'),MywﬁorythofAlemgﬂdmgmmbwmmm'smvmmﬂn
unauthorized switching of s' long di service providers. ACTA ish d to pr
you with the information you requested.

Last September, ACTA filed with the FCC its d in resp to the

Commission's most recent notice of proposed rulemaking on this topic. Below is an outline of some
of ACTA's recommendations.

. The FCC should clearty define slamming with a mens rea, or "known or should have known"
or gross negligence element.

. A mere allegation of slamming should not be enough to satisfy a complainant's burden of
proof.

. B i bent local exch: carriers (*ILECs") will be both submitting carriers and
executing carriers, they should be held to a higher level of scrutiny -- at a minimum mandatory third-
party verification.
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L] The Telecommunications Act of 1996 unambiguously cails for the FCC to pre-empt state
regulations, yet allows the states to enforce federal rules. FCC pre-emption of the states is necessary
to avoid an unworkable and competitively hostile patchwork of 51 different state regulations.

[ In-bound, customer-initiated solicitation calls should not be subject to third-party verification
rules in the same manner as carrier-initiated telemarketing calls,

L4 Slammed consumers should not be absolved of all responsibility to pay any and all charges
for services provided lest the FCC wishes to encourage rampant fraud perpetrated by unscrupulous
consumers. Also, [XCs should not be made to pay twice for the same infraction: once to the
consumer in the form of free service and a second time to the aggrieved carrier.

. Resellers should not be required to notify end-users of changes in underlying carriers as this
would only confuse consumers and benefit large carriers. Furthermore, such decisions as the choice
of the supplier of the underlying services should be solely that of the reseller — as it is in any other
industry.

ACTA ges you and bers of your sub mittee to read all of ACTA's slamming
comments to better understand our position on this issue. Additionally, below we have listed each
of your questions before our respective responses.

1) What steps has America’s Carriers Tel ication A jon taken lo ensure
that ity members are not engaging in slamming consumers?

Founded in 1985, ACTA's membership is comprised mainly of small to mid-sized
telecommumications service providers including interexchange carriers ("IXCs"), competitive local
exchange carriers ("CLECs"), Internet service provider ("ISPs") and other companies that service
the telecommunications industry. As a member-driven association scrving these entrepreneurs,
ACTA believes that it is not the role of any association to attempt to police the behavior of its
members, No association can guarantee the behavior of any given member. In fact, all major long
distance carriers have had numerous slamming complaints filed against them at one point or another.
At times the complaints are justified, but often these complaints are due to a number of innocent
factors such as: spousal or household confusion where one spouse does not tell the other that he/she
switched the long distance company; "“fat fingers” where & data entry person for a carrier transposes
the digits of a telephone numbe; etc. Please remember that most IXCs are honorable businesses
eager to win over new customers and keep them satisfied.

Nonetheless, ACTA sbhors the act of deliberate slamming as practiced by scme unscrupulous
carriers. Carne:stha!eugngemthcdehbemc slammmgofconsumetsmnotonlyhmmng
consumers and themselves, but they are und mpetition at the same
time. Themomofafcwdmyphy«shavcﬂwpomdmcauseagov«nmeuhlbukhshagmnst
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the competitive telecom community which could snuff out entrep ialism in tel through
the creation of overly burdensome regulations.

Instead of acting as an unofficial enforcement agency, for years ACTA has worked closely
with industry and government representatives in attempts to craft industry-driven solutions and
reasonable government regulations to help solve the slamming problem. ACTA is open to the idea
of having an independent and privatized PIC change clearing house help govern PIC change requests
provided that such an entity is not affilisted with or biased in favor of any particular
telecommunications company or class of compenies. Also, any costs associated with funding such
a clearinghouse must be fair and affordable for all sizes of carriers. Such an entity must be
answerable only to the FCC and Congress. ACTA has offered many other suggestions, such as those
contained in the attached copy of ACTA's comments to the FCC in the latest slamming rulemaking.

2) What procedures should facilities-based carriers have in place to ensure that its
agents or resellers adhere to FCC regulations for verification of carrier changes?
Should facilities-based carriers be required to report suspected slamming violations
by its resellers to the FCC?

The majority of ACTA's members are facilitics-based, therefore we are particularly
concerned with this issue. Consequently, ACTA has tentatively endorsed the general idea of a
"psuedo-CIC," or special carrier identification code, designed to differentiate rescllers from their
underlying carriers. However, ACTA is wary about giving underlying carriers the duty or authority
to act as private police officers. For example, historically AT&T experienced an inherent conflict
of interest when it came to many of its resellers. It perceived resellers as competitors rather than
customners. Each end user provisioned on to the reseller's "network” may have meant a diminished
revenue stream to AT&T. As aresult, AT&T had an incentive to thwart a reseller's efforts. Carriers
similarly situated, therefore, may have an incentive to generate false slamming allegations being
reported to the FCC. On the other hand, if underlying carriers are to have a duty to report suspected
slammers to the FCC, what legal exposure does an underlying carrier face if it fails to report a
slamming reseller? This issue must be specifically addressed before Congress or the FCC attempts
to require carriers to have an affirmative duty to police their competitors.

A "psuedo-CIC" would help underlying carriers identify rogue resellers. However, rather
than empowering underlying carriers to act as law enforcement officials, resellers and underlying
carriers should resolve suspected slamming problems as they would other business issues. The
relationship between underlying carrier and reseller, in this regard, is essentially one of contract and
should be viewed by the government as such. However, carriers of all kinds, be they resellers or
wholesalers, should have a continual and open dialogue with regulators to seck out and stop
suspected slammers.

3 Please comment on the current legislative and administrative proposals designed to
control slamming.
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Please see ACTA's comments in the FCC's most recent rulemaking on this subject.
However, in addition to those comments, Congress should remember that any attempt to criminalize
slamming above and beyond already-existing consumer fraud protection laws must involve a clear
definition of slamming and include a mens rea element as with any other crime. A mere allegation
of slamming should not be enough to convict a carrier of this offense. Furthermore, due process
must be part of any attempt to criminalize slamming.

ACTA appreciates the opportunity to respond to your investigation into slamming. We look
forward to having this letter and ACTA's slamming comments to the FCC put into the printed
hearing record. Please call me directly at (703) 714-1311 with any follow-up questions.

Respectfully submitted,

Y Atatnt wisomll

Robert M. McDowell
Deputy General Counsel
ACTA

Enclosure

cc:  Timothy J. Shea, Esq.
Mr. John Neumnann
ACTA Board of Directors

/0N colling e
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on iswstipations :
EXHIBIT # a7
SUPPLEMENTAL TESTIMONY OF AT&T CORP.
BEFORE THE COMMITTEE ON GOVERNMENT AFFAIRS
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
U.S. SENATE
April 23, 1998

On March 13, 1998, AT&T filed written testimony with the subcommittee in
connection with the subcommittee's February 18, 1998 field hearing on the
important issue of slamming. In that testimony, we described the bold, new
initiatives that AT&T announced to the public early in March that we are
undertaking to protect our customers against unscrupulous carriers that slam
and to minimize the chance of our being involved in even inadvertently slamming
other carriers’ customers. In addition, we outlined key provisions that should be
past of any anti-slamming legislation — in particular carier-to-carrier remedies,
federal preemptidn of inconsistent state anti-slamming statutes, and a neutral
body to administer carrier selection — and we offered specific suggestions for
how various pending bills, including S. 1618, should be revised to better achieve
Congressional objectives. This statement supplements our March 13, 1998
testimony and responds to Senator Collins’s letter to AT&T dated April 2, 1998,
asking us to address the three specific issues set out below.

Request. According to the FCC, 2,199 consumers complained in 1997

that AT&T switched their long distance service without their authorization.

Please provide an explanation of how AT&T handled such complaints and

the steps it has taken to ensure that the number of slamming complaints

against it are reduced.

As an initial matter, according to the FCC, the rate of complaints against

ATA&T is the best in the industry relative to the volume of business handled by
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AT&T (see December 1997 FCC Common Carrier Scorecard and AT&T's March
13, 1998 testimony). To put the FCC's reported figure of 2,199 in further
perspective, it is should be noted that AT&T provides service to about 80 million
residential consumers and processes miffions of changes annually. Indeed, as
we explain below, one-fourth of the 2,199 complaints did not invoive AT&T at all,
Nevertheless, we do not think "best in the industry” is sufficient. AT&T has a
zero tolerance policy for slamming, and under this policy even ong complaint is
one too many.

AT&T investigated every slamming complaint submitted conceming it to
the FCC in 1997 and filed a reply to each complaint. As those replies show,
many of the complaints did not even involve AT&T. Our records showed that
545 of the complaints did not involve AT&T; most of these were the result of
reseller slams. When an unauthorized carrier change appears to have involved
AT&T, we have adjusted the customer's bill to ensure that the customer paid no
more for his or her calls as a result of the change.

As described in AT&T's March 1998 testimony, a copy of which is
attached to this submission, AT&T has taken a number of actions to ensure that
the number of slamming complaints against it are further reduced. First, AT&T
has attempted to address the root cause of the complaints. In addition to actions
relaled to resellers, AT&T has suspended the use of outside vendors in its feet-
on-the-street marketing channel until we can be sure that those vendors meet
AT&T's zero tolerance policy for slamming. Most of the consumer slamming

complaints submitted to the FCC that involved AT&T were from the actions of
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these vendors. Accordingly, this change alone should significantly reduce the
number of complaints.

AT&T .also has taken a number of steps to ensure that customers who
think they have been slammed are able to get a quick response to their
concems. This should further eliminate many customer complaints to the FCC.
AT&T has set up a special slamming resolution center to handle slamming
inquiries. All calls to AT&T about potential slamming are referred to this special
‘center. In the center, trained specialists have online access to AT&T customer
records and can tell customers whether they have been switched to AT&T and
under what circumstances. |f the specialists need additional AT&T records, they
get back to the customer promptly. The toll-free number for this slamming
resolution center (1-800-538-5345) will also be included in the welcome kits that
AT&T sends to new customers who result from AT&T's marketing efforts. Any
new customer who believes that he or she should not have been switched to
AT&T will know whom to call.

Request: What procedures does AT&T have in place to ensure that its

agents or resellers adhere to FCC regulations for verification of carrier

changes? Does AT&T report suspected slamming violations by its
reseflers to the FCC?

AT&T has taken bold steps to reduce the incidence of siamming by
resellers who purchase service from AT&T. To elaborate on our March 13, 1998
comments, last fall AT&T began to include stiffer monetary penalties in our
contracts with resellers, which are designed to eliminate slamming and

misrepresentation. In particular, if a reseller misuses AT&T's name, we may
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issue a Notice and if the misrepresentation is not cured in 15 days, the reseller
loses its discount.

Then in early March, we filed a tariff revision enabling us to assess a "per
slam charge” against any customer who submits a carrier change order to us for
processing by the local exchange carrier without adequate and prompt
authorization from the end user. We also have established a separate reseller
complaint group, so that customers calling our 800 number to reach our
slamming complaint center will be transferred to the reseller center on the third
prompt.

Additional steps include that last month, we sent the attached letter to all
reseller customers letting them know how serious we are about eliminating
stamming, and outlining our specific expectations with respect to carrier change
orders. The letter states: “If the reseller fails to meet these expectations, AT&T
reserves the right to cease processing Carrier Change requests on behalf of the
reseller, to refer the matter to appropriate federal or state regulatory/legal
authorities, or to take other steps as appropriate under the circumstances.”

ATA&T is committed to taking decisive measures, including litigation, to
eliminate deceptive marketing, one of the root causes of slamming. For
instance, in March AT&T filed a complaint in Hlinois federal court against
Business Discount Plan, Inc. ("BDP"), claiming BDP used fraud and deception to
routinely “slam” customers to its service. AT&T's complaint alleges that BOP's
telemarketers falsely told customers that they were affiliated with AT&T, or

identified themselves as “AT&T operators,” offering discounted rates. AT&T has
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found that some BDP customers were being charged up fo triple the AT&T rates
they previously paid. In addition to damages, AT&T has asked for an injunction
against BDP requiring It to cease its deceptive marketing practices. The
injunction would also require BDP to inform its customers that BDP s not
affiliated with AT&T, and give customers the opportunity to return to their
previous telecommunications service provider.

Request: Please comment on the current legisiative and administrative
proposals designed to control slamming.

In our March 13, 1998 testimony, AT&T urged the Congress fo include in
any legistation, and in S. 1618 in particular, these three provisions: carrier-to-
carrier remedies which we have proposed be in the amount of $1,000 per
unauthorized customer change; fodeml preemption of incongistent state anti-
slamming legisiation, and an independent administrator for carrier selection ~
and we refer the subcommittee to pages 8-12 of that testimony, which is
attached.

Senator Collins’ bill has three provisions that deserve additional comment.
The first is the provision that would give customers who have been slammed the
option fo pay their authorized carrier the amount they would have paid but for the
stamming. Making the customer and his or her authorized camier “‘whole” is an
important goal, but this proposal would not have that result. In reality, it would
deprive the displaced carrier of any effective remedy. Instead of being able to
fook for relief to the slamming carvier {(who can collect the re-rated amount for

usage), the displaced carrier would have fo pursue individual customers — a
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nearty impossible task. Indeed, because a displaced carrier could never be sure
whether the customer had paid the charges — and, if so, to whom — it could
easily be “ping-ponged” between the customer and the slamming carrier, and get
relief from neither. It is far preferable for the slamming carrier to act as the
collection agent and then pay over those charges to the displaced carier, as
present Section 258 requires. It is far bettor still for that carier to be liable to the
displaced carrier for liquidated damages, such as the $1,000 amount per
unauthorized customer change, as we have proposed in our March testimony.
As for the proposed criminal penalties, stamming can already be punished
under existing laws, including the mail and wire fraud statutes. The problem is
not a lack of existing criminal penalties as a deterrent to slamming; rather, those
penalties that are on the books should be enforced in appropriate cases.
Finally, in AT&T's view, the FCC already has authority to order carriers to
provide summary reports on the number of slamming complaints they receive.
But it has not done so. Collection of such information may impose disparate and
unwarranted burdens. While AT&T would comply in good faith with any such
directive, resellers who commonly engage in slamming may either ignore the
reporting requirement or construe complaints in a way that renders their data

meaningless or even misleading.

ATA&T appreciates the opportunity to submit this supplemental statement
to the subcommittee for the record.  AT&T strongly supports efforts to curb
slamming, and we look forward to continuing to work with the Congress, the FCC

and the states in this endeavor. )
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Dear

AT&T has been receiving an increasing volume of customer and state utility commission
complaints regarding slamming and misrepresentation by some AT&T resellers, Based on the
volume of complaints, it appears that there are substanhal issues conceming the validity of a
number of carrier change requests we have p d on behalf of reseller-customers. We are
therefore sending this letter to all our reseller customers, asking them to take steps to ensure that
they are in compliance with federal/state rules and policies regardmg carrier changes as a

condition of AT&T continuing to process carrier change requests.”

To that end, I have enclosed a statement of AT&T's expectations with respect to Carrier Change
Orders. If a reseller fails to meet these expectations, AT&T reserves the right to cease
processing Carrier Change requests on behalf of the reseller, to refer the matter to appropriate
federal or state regulatory/legal authorities, or to take other steps as appropriate under the
circumstances.

AT&T reserves the right to requi hle verification of a customer’s compliance with these

i For ple, when AT&T requests proof of authorization concerning specific
slammmg complaints, AT&T will consider the order which requested the carrier change to have
been an unauthorized order (i.c., a slam), unless the reseller provides adequate proof of
authorization within fifteen days after the date of AT&T's request. Moreover, if AT&T receives
a substantial volume of slamming complaints with respect to any resell AT&T may
require the customer to submit to AT&T copies of marketing material {including telemarketing
scripts), third-party verification scripts and letters of agency, that are used in connection with the
customer’s efforts to obtain authorization for Carvier Changes kaew:se, when third party
verification procedures are not effective in stemming slamming/ laints to
AT&T from end users, AT&T may require process changes, mcludmg use of an approved third
party verification script and adherence to measures that ensure the independence and integrity of
the third-party verifier.

Sincerely,

As you know, changing an end user's Primary Interexchange Carrier (PIC) without valid
authorization is a violation of FCC Rules (47 CF.R. §§ 64.1100 and 64.1150). In the resale
context, the carvier that has the contractual/tariff relationship with the end user is the Primary
Interexchange Carrier. When AT&T submits or processes a change order on behalf of a
switchless reseller, it does so as an dation to its resell An unanthorized
carrier change is also an abuse of service in violation of AT&T's Tariffs {see Tariff F.C.C.
No. 1, Section 2.2.3.B. and Tariff F.C.C. No. 2, Section 2.2.3).
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STATEMENT OF AT&T's EXPECTATIONS
REGARDING CARRIER CHANGE ORDERS

1. A reseller shall comply with all applicable laws and regulati di
Carrier Change (i.e., the changing of a subscriber's selection of a carrier of tclephone exchangc
service or telephone toll service).

2. A reseller shall not submit to AT&T a Carrier Change order generated by
telemarketing unless and until the order has first been confirmed in accordance with the
procedures specified in F.C.C. Rule 64.1100 (47 C.F.R. 64.1100).

3. A reseller shall not submit to AT&T a Carrier Change order supported by written
authorization of the subscriber unless and until the reseller has obtained a letter of agency that

f with the req! t specified in F.C.C. Rule 64.1150 (47 CF.R. 64.1150).
4. A reseller's isition marketing, verification, and letter of agency
practices shall clearly identify the rweﬂer as thc carrier soliciting the end user’s business, and
shall not misrepresent the reselier’s relati pto AT&T.

5. A reseller shall maintain sufficient proof of its authority to effect a Carrier Change
on file for use in dispute resolution, and, upon request, shail promptly furnish such proof of
authority to AT&T and to any subscriber that has been subject to a Carrier Change submitted or
executed by the reseller.

6. If a reseller fails to meet these expectations, AT&T reserves the right to cease
processing Carrier Change requests on behalf of the reseller, to refer the matter to appropriate
federal or state regulatory authorities/prosecutors, or to take other steps as appropriate under the
circumstances.

2198
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April 23, 1998
Thank you Chairman Colhns for inviting me to snbm:t i to the Sub ittee as
part of its hearing on ing” — thei horized transfer of a 'S
local or long distance service provlder My name 13 H. Russell Frisby, Jr., and | am President
of the Competitive Tel ion {CompTel), a national industry
association representing more than 230 compemxvc telecommunications carriers and their

suppliers.

For local newspaper readers in the nation’s capital, the choice is between The Washington
Post and The Washingion Times. These two newspapers are qmtc different in tone, style,
ideological flavor, and — by ion—— istics. Not surprisingly, Post
fans would be aghast if they wemmnomodwufmmscpsmthemommg 1o find the Times,
and most Times admirers would be equally dnsgus!ed if’ the:r subsmpuons had been handed

to the Post. Similarly, as the Internet despread, on-line service
disciples would be horrified if they were switched from one provider to another without
having provided their consent.

In the telecommunications field, it’s called “slnmming." and CompTel's members agree that
it is a reprehensible, underhanded way of acquiring — or, rather, stealing customers.
CompTel advocates that aff carriers adhere to or exceed all wphcable federal and state laws
and regulations designed to prevent si ing and * " - the i
unauthorized addition of services to a customer’s bill. But although slamming has been the
bane of the long-distance industry as long as there has been competition in that market, it
may eventually cast iis shadow on the local exchange market — if and when there is any
meaningful competition for local exchange services beyond the ongoing scrambie for large
business customers.

CompTel members are committed to the goal of expanding consumer choice in the local
exchange and exchange access markets, where competitive alternatives do not exist today.

1
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Since its inception in 1981, CompTel has advocated policies to promote the development of
full and fair competition in telecommunications services. Today, CompTel’s members
encompass all types of competitive telecommunications service providers, including small
and mid-sized long distance {or, imc:exchange) carriers (IXCs), competitive local exchange
carriers (CLECs) and Intetnet service providers (ISPs). CompTel was intimately involved
in thc Ieglslanvc debaws culminating in the Telecommunications Act of 1996 {Act), and has

ly inp dings by the Federal Communications Commission (FCC)
and state public service commxssnons implementing the Act’s various provisions.

Most significantly for purposes of today’s hearing, Section 258 of the 1996 Act explicitly
prohibits any telecommunications carrier -— local or long-distance — from submitting or
executing a change in a subscriber’s carrier selection, except in accordance with the FCC’s
verification procedures. Secnon 258 further provxdes that any carrier that violates these
verification procedures and harges for service must be liable to the subscriber’s
propetly authonznd carrier for all charges collected. CompTel has participated extensively
in the FCC’s rulemaking proceeding implementing Section 258's subscriber carrier selection
change provisions. In Section 258, Congress not only expressed a clear intent to prevent
slamming in all telecommunications markets — local, intraLATA (local tolf) and interLATA
(long distance) services — but it also sought to ensure that consumers would be able to
receive service from the carriers they choose when they choose them.

CompTEL “CUSTOMER CHOICE® PRINCIPLES:
PROTECTING CONSUMERS FROM "SLAMMING® AND *CRAMMING™

Over the past twenty years, as competition among long-distance carviers has intensified,
carriers have come up with increasingly inventive ways to expand their customer base.
Carriers might send so-called “welcome packages™ - postcards mailed to the potential
customer’s home. If the posteard is not returned within, say, 14 days, the potential customer
is automatically switched to the carrier who sent the card. In some cases, these welcome
packages are sent simply as follow-up to confirm an earlier oral consent given by the
customer to a telemarketer. But critics of welcome packages worry that they constitute a
“negative option” Letter Of Agreement (LOA).

Other carriers have used techniques involving fine print at the bottom of or on the back of
sweepstakes entry forms, magazine subscriptions, and other types of promotional materials.
These technigues may capitalize on the unwariness of consumers by serving as proof-positive
that the customer has initiated the request to change carriers, but it remains unclear whether
they constitute slamming in the strictest sense of the word as defined in the 1996 Act.
Unfortunately, “deceptive” may not always prove to be illegal when the degree of deceit
involved is measured subjectively.

On April 2, 1998, CompTel unveiled a set of proposals designed to maximize choice and
protect telephone consumers from slamming and cramming. Specifically, CompTel

2
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advocates that a/f carriers accept the responsibility to prevent slamming and cramming, and
to fully educate their customers, employees, and agents about these practices.

In addition, CompTel proposed a “zero tolerance” policy toward intentional slamming and
cramming ~— whe:eby carriers would agree to: (1) investigate fully all allegations of
slamming and crammmg, (2) take appropnate action to remunerate consumers who have
been victimized by any sl ing or g; and (3) terminate any employees or agents
who kmwmgly and wilfully engage in such pracnoes CompTel also has called on carriers
to avoid using deceptive, inappropriate or "hngh pressure " sales tactics, and to redouble their
efforts to minimize i of uni ges and pursue all appmpnmxemedxa
when slamming or cramming is attributable to the executing local carrier.

CompTel further has proposed specific policy recommendations goveming how
telecommunications service providers handle primary carrier (PC) changes and unauthorized
charges. These recommendations reflect four principles:

1 Customers must be able to choose their local and long distance
service providers without fear of unauthorized changes or charges;

2 Adequate mformanon must be pmvxded to customers in Mez tha:
they can make i 4 choices when ing
services and providers;

3. Rules and laws regarding the carrier selection process should be
competitively neutral, In addition, the rules and laws governing the
carrier seection process and unauthorized customer charges must
apply to all telecommunications service providers, including
incumbent local exchange carriers (ILECs); and,

4. Customers and providers alike must be sble to rely on uniform,
nationally-consistent, and fair requirements.

Moreover, CompTel supports uniform federal and state requirements, noting that requiring
mdmwmﬂymmﬂmmmmhmmdmmmuweﬂ
as differing requirements among the states, will lead to and i
costs of service. These increased costs of service ultimately will be borne by customers in
the form of higher rates, Therefore, CompTel has recommended that penalties and fines
shouldbeammedmﬂywhmnhasbmshowmhaumhmmedmmumm
intentional slamming and cramming. Thecompletemtof CompTel's Customer Choice”
Principles is attached.
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FCC SUBSCRIBER CARRIER SELECTION CHANGES REQUIREMENTS

As part of the FCC’s implementation of Section 258, Chairman William Kennard is
expected to testify today on how and whether the FCC will apply anti-slamming rules it
adopted in 1995 more broadly to all types of carriers; and how it wiil tighten those existing
rules to provide additional protections for consumers.

At this point in time when incumbent local exchange carriers (ILECs) are entering or are
seeking to enter long distance markets and competitors are entering or are seeking to enter
the local exchange and intraLATA toll markets, CompTel believes it is critical that the FCC
also take action to safeguard against and eliminate ILEC gaming of the primary carrier (PC)-
selection process. Because ILECs have the unavoidable role of executing carrier as well as
an incumbent’s advantage and residual control over bottleneck facilities, CompTel believes
that the FCC ought to focus its attention on crafting rules that ensure that ILECs are not able
to game the PC-selection p icompetitively.

To accomplish this goal, CompTel has recommended in FCC Common Carrier Docket No.
94-129 that the FCC adopt the following safeguards:

1. ILECs must give PC-change information customer proprietary
network information (CPNI) protection;

2. ILECs must be subject to an unqualified nondiscrimination standard
for PC-change execution;

3. ILECs must submit quarterly reports showing PC-change
performance intervals and error ratios; and,

4. ILECs serving the dual role of submitting and executing carrier must
(a) obtain third party verification and (b) serve verification materials
on the FCC or any requesting cartier setting forth reasonable cause
for suspecting an improperly authorized PCchange.

CompTel also requests that the FCC explore the viability of requiring the use of a neutral
third party administrator for the entire PC-sclection process.

Further, CompTel believes that the FCC must act to eliminate ILECs’ anticompetitive use
of PC-freezes. Specifically, CompTel recommends that the FCC prohibit ILECs from
soliciting or enforcing PC-freezes for local and intraLATA services until six months after
they become subject to competition. CompTel advocates the adoption of rules that prohibit
ILECs from (1) engaging in discriminatory or otherwise anticompetitive PC-freeze practices,
and (2) using deceptive or misleading PC freeze solicitations.
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Finally, customers who are slammed should have no liability with regard to the unauthorized
(i.e., slamming) carrier. With regard to a slammed customer’s liability for services rendered,
CompTel maintains that the FCC should adopt rules requiring payment to the authorized
carrier at authorized rates. This is necessary for two important reasons: (1) to prevent the
fonnatlon of a cottage industry based on fraudulent claims of slamming that would result if

d o s automatically were absolved of liability for service charges; and (2) to
assure the authorized carrier of reasonably expected revenues.

S. 1618, THE CONSUMER ANTI-SLAMMING ACT OF 1998

S. 1618, a bill sponsored by Senator John McCain (R-AZ) and Senator Emest “Fritz”
Hollings (D-SC), would amend the Communications Act of 1934 to improve the protection
of consumers against “slamming” by telecommunications carriers. This bill was reported
from the Senate Commerce Committee on March 12, 1998, and CompTe! members have
worked extensively with the bill’s authors on minor amendments addressing several
concerns.

First, CompTel believes that a telecommunications carrier should not be in violation of

S. 1618 solely because an unaffiliated reseller of its tel ions carrier’s service
or facilities violates the bill’s provisions. There are ample cases where a slamming complaint
results from an unauthorized change by a carrier’s unaffiliated reseller (i.e., where service
is not sold under the same brand name as the underlying carrier). In such cases, the reseller,
and not the underlying carrier, may be liable for damages.

IR}

Moreover, even the most rep carriers sometimes may initiate an unauthorized customer

h jonally through mistake or inadvertence, such as the misreading of a
customer s telephone number or data entry error. Unintentional changes or charges also
may result from errors made by the executing local carrier. CompTel advocates that carriers
re-double their efforts to minimize unintentional changes or charges, and to pursue all
appropriate remedies when it is found that slamming or cramming is attributable to the

executing local carrier.

For this reason, and because the penalties under S. 1618 are severe, CompTel believes that,
should S. 1618 ultimately pass and be enacted, the FCC should use its discretion to punish
wrongful behavior and should not apply the penalties in cases where a slamming complaint
is inadvertent. S. 1618 gives considerable discretion to the FCC and to the courts in
determining fault and imposing penalties on carriers who make unauthorized changes of
telephone service providers. This discretion is critical, because it allows the FCC and the
courts to focus on punishing fraudulent carriers who seek to profit from changing a
consumer’s telephone provider without permission, while dispensing with plaints that
have been brought in error or are unfounded.
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Finally, with respect to S. 1618's FCC *Top 10" slamming report provisions, CompTel
believes that the FCC should focus on reporting complaints that reflect wrongdoing on the
part of & carrier. In CompTel's view, the FCC should werify complaints received from
consumers and use only verified complaints as the basis for its final report to Congress
citing the ten carriers that have been the object of the highest number of complaints.
Complaints that have been fully investigated, found to have merit, and attributed to the actual
wrongdoer will provide Congress factual information on those carriers who intentionally
slam consumers.

Thank you for the opportunity to submit this statement.



330

a)MPI‘EL COMPETITIVE TELECOMMUNICATIONS ASSOCIATION

COMPETITIVE TELECOMMUNICATIONS ASSOCIATION
(COMPTEL)

“Customer Choice” Principles

Competition in all tel icati kets will bring to customers the benefits of lower
prices, greater choices and improved service. For these benefits of competition to be fully
realized, customer choice must be maximized and each customer’s choice of carrier(s) and
service(s) must be honored. In particular, the intentional, horized transfer of a $3
local or long di service provider (ak.a. *sl; ing") or the intentional, unauthorized
addition of services on a customer’s bill (a.k.a. ing") are bl i
Consistent with the goal of imizing choice and p i
following principles:

CompTel offers the

. CompTel advocates that carriers accept the responsibility to prevent slamming
and cramming, and to fully educate their customers, employees, and agents on
the practice and ptability of i ional sl ing and i

. CompTel supports a zero tolerance policy toward intentional slamming and
cramming. A zero tolerance policy means that carriers agree to:

- [ igate fully all allegations of s} ing and

- takeall appropriate action to make consumers whole in the event they
are slammed or crammed;

- terminate any employee or agent found to have knowingly and willfully

q

gaged in or
. CompTel advocates that all carriers adhere to or exceed all applicable federal
and state laws and régulations designed to prevent sl ing and i
. CompTel advocates that carriers not engage in deceptive, inappropriate or “high

pressure” sales tactics.

. Even the most rep carriers may initiate an
unauthorized customer change through mistake or inadvertence, such as the
isreading of a *s telephone number or data entry error. Unintentional
charges also may result from errors made by the executing local carrier.
CompTel advocates that carriers re-double their efforts to minimize
unintentional charges and to pursue all appropriate remedies when it is found

that ing or ing is attributable to the ing local carrier.
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COM#I‘EL COMPETITIVE TELECOMMUNICATIONS ASSOCIATION

COMPETITIVE TELECOMMUNICATIONS ASSOCIATION
(COMPTEL)

Primary Carrier Changes & Unauthorized Charges

Competition in all tel ications markets wil) bring to customers the benefits of lower
prices, greater choices and improved service. For these benefits of competition to be fully
realized, customer choice must be maximized and each customer’s choice of carrier(s) and
service(s) must be honored. In particular, the intentional, unauthorized transfer of a customer’s
local or long distance service provider (ak.a. sllmmlng ) or the mﬂmsmﬂ, unauthonzed
addition of services on a customer’s bill (a.k.a. ") are

Consistent with the goal of maximizing choice and protecting customcrs CompTel offers the
following proposals:

L Customers must be able to choose their local and long distance service providers
without fear of horized ch or charg
. All tel ications service providers that submit primary carrier changes
(“PC changes") should be required to d affirmative customer

verification for the change in one of the following ways:

- a document signed by the authorized subscriber
- verification by an unaffiliated third party
- by appropriate electronic means

. Service providers serving the dual role of submitting and executing carrier must
(1) obtain affirmative customer verification and (2) provide such verification
materials to the FCC, a state and/or any requcslmg carrier that sets forth

ble cause for an improperty ized PC change.

P g

. Ci who are subjected to an horized PC change should pay only the
authorized carrier’s rates, and should be entitied to full reimbursement of the
difference between any paymcms made and the payment that would have been

made had the thorized change not d (including any fee paid to
switch & customer’s primary carrier(s)). Such reimb will be in additi
to any other pay or d that may be ded by the appropriate

governmerit agency or court.

. C who are subjected to ing should not be held liable for those
charga‘ nor should they be assessed late fees or risk having their service
d while the thorized charges are in dispute. Customers also
should be entitled to full reimt for any thorized charges which
they have paid.

1900 M Street. N.W. « Sulte 800 « Washington, D.C. 20036-3508 « Phone: (202) 296-6650 « Fax: (202) 296-7585



332

infe ion must be provided 1o in order that they can make
hoices when selecting telecommunications services and providers,

r

C informati ing PC ch should be made available in
competitively neutral, detailed and clear language to ensure that customers are
aware of their alternatives.

Providers using letters of agency (LOAs) for initiating and verifying PC changes
must fully translate them into the same language as their associated promotional
materials or oral descriptions and instructions.

The availability of a primary carrier “freeze” ("PC freeze”) where a customer
may instruct his current local service provider nor to execute a change in that

customer’s local and/or toll service provider(s) absent his explicit auth

can be a useful means for to protect th Ives against st ing. In
some i b A bent local exch carriers (ILECs) have failed
to adequately inform that the PC freeze applies to their local service
and intraLATA toll calls, in addition to their interl.ATA toll calls. To the extent

a PC freeze is permitted, should be required to affirmatively request

this option for each type of service to which they subscribe. Customers also
muzt be fully informed on how to override a PC freeze should they later want to
switch carriers.

Rules and laws regarding the carvier selection process skould be competitively neutral.

The rules and laws g ing the carrier ion p and
customer charges must apply to all telecommunications service providers,
including ILECs.

heripad

PC change information should be afforded customer proprietary network

information (CPNI) protection, so that it is available only to carrier personnet

tasked with executing PC change requests. In no case should an executing
and

carrier’s marketing P 1 have access to PC change information.
Carriers should be liable for failures to properly p and PC change
requests and they should be liable to the submitting carrier for revenues in the
event of ble delay b bmission and ion of the PC
change.

ILECs should be prohibited from soliciting or enforcing PC freezes for local and
intraL ATA services until at least six months after those services become subject
to competition in a particular market.

{LECs should be held liable when found to have used PC freezes anti-
competitively so as to di: ag *s from switching to competitive

local and toll service providers.
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hoth

Access to i a has selected a PC freeze
must be made available to all camers on nondiscriminatory terms and
conditions.

Where a carrier offers PC freeze options to its own customers, it must offer the
same PC frecze options to customers pre-subscribed to other carriers.

IV,  Customers and providers alike must be able to rely on uniform, consistent. and Jair

requirements.

. Federal and state rules and laws g ing h and thorized
charges should be uniform and consistent on a national bnsns Requiring
pmwders to comply with different requi for i andi

services, as well s different mqulremems among the states, will lead to
d costs of service. These increased costs of
service ultimately will be borne by customers in the form of higher rates.

Penalties and fines should be a&scssed oniy when it has been shown that a carrier
has engaged in willful and i i g and i g Penalties and
fines should not be based on allegations of sl ing or g

O
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