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THE

PREFACE
FTER the Publication of a Collection of State-

Trials, which confifts of Six Volumes in Folio ; the

Reader may poffibly be furpriz'd at the Appearance
of two Volumes more of Collections on the fame

Subject. For this Reafon it may be proper to pre-

mife fome Particulars prefatory to the Work, concerning the

Inducements there were to it, and the Method wherein it has

been purfued.

And here we would by no means be underftood to lay any
Imputation on the Gentleman who prepar'd the laft Edition of

that Work for the Prefs. The judicious Preface he prefixed to

it, plainly fhew'd him to be entirely Mafter of the Subjecl: 5 and

he perform'd, with eminent Sufficiency the Part he undertook,

which was, to prepare and methodize fiich Traces, Printed or

Manufcript, as were brought to him ; to infert them in their

proper Places, and to make Remarks and References wherever

there was Occafion. The Bufinefs of collecting the feveral Pie-

ces was by no means his Province, nor was it to be expected

from one who had daily Avocations in the way of his Profef-

fion.

And tho' it were admitted that the then Undertakers did

every thing they poffibly could, to render the Work entire and

complete, and fpared neither Pains nor Expence to procure

Materials fit for the purpofe
5

yet it is no wonder that info fruit-

ful a Field, they mould after all their Diligence leave fome

Gleanings to reward the Induftry of thofe that came after them.

They proceeded in the firft Edition upon a very fcanty Plan,

propofing to take in no Trials, but what were really State-Trials,

Vol. VII. A 2 and



iv The PREFACE.
and were taken at length and entire ; and to this Plan they ad-

hered ftri&ly, except in a few Inftances : but in preparing the

fecond Edition, by the Advice of feveral Gentlemen of Learn-

ing and Curiofity, a greater Latitude was taken, and as well

feveral Cafes heard before the Court of Star-Chamber were in-

ferted, as other Proceedings at Law, which could not properly

be called State-Trials ; and Trials which were well taken, tho'

not of a Criminal Nature, were inferred, together with the dy-

ing Behaviour and Speeches of fuch unfortunate Perfbns as fuf-

fer'd Death upon their Convictions.

In almoft every of thefe Particulars, thefe Supplemental Vo-
lumes will appear to have received many Additions and Improve-

ments. The Cafes here inferted, which were debated in the Star-

Chamber, are fuch only as were confiderable for the Curiofity of

the Facl: enquired into j as the Cafe of Davifon for fending down
the Warrant for beheading the Queen ofScots, contrary toQueen
Elizabeths Order ; or for the Figure and Station of the Per-

fons concern'd, as Lord Chancellor Bacon and others. The
Trial for a large Eftate in Shadwell, wherein the Lady Ivy was

a Party ; that of Mr. Denew and others, for aflaulting Mr. Cole-

peper ; the Proceedings between the Duke and Duchefs of

Norfolk, and his Grace's Trial with Mr. Gcrmaine 5 and fbme
others were taken from printed Pieces, which for their Price

and Scarcity were almoft equivalent to Manufcripts : and we
can with Truth lay, that mod of the printed Trades here

made ufe of, coft above Ten times the Price, that an ordinary

Piece of the fame Size is commonly fold for.

As for the Trials in thefe Volumes which were never before

printed, we are not at liberty to give the Reafons why we be-

lieve them to be Authentick ; but we conceive the intrinfick

Marks they bear will be fo evident and convincing, to every one

that reads them, of their being genuine, as to make any Proofs

on that Head to be abfolutely unneceffary.

We have been oblig'd in a few Places to tranfcribe here and
there fome Paflages from larger Works : but in this Particular

we have been as fparingas poffible, having inferted no more than
was abfolutely neceflary to preferve the Connexion, and to make
the whole more intelligible. The greateft Freedom taken in

that kind has been in the Collection of Arguments and De-
bates upon the Habeas Corpus A£t and Liberty of the Sub-

ject, between the Years 1627 and 1640; in which we were

obliged to be fometimes beholden (but as little as poffible) to

Mr.
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Mr. Rujhworth\ Hiftorical Collections. As thefe Contefts, be*

tween the Crown and the Subject, were one of the great Caufes

of the fatal Confufions which afterwards followed, and of that

furprizing Revolution which was the Aftonifhment of all Chrift-

endom ; every Proceeding in that Affair, warranted by fufficient

Authority, was thought worth preferving -, efpecially as it re-

lated to what, next to the Life of the Subject, is deemed moft

precious in the, Eye of the Law, his Liberty.

Some Gentlemen may perhaps think that Mr. Rujhworth\

Collections are fo s full on this Head, that it would be a Pre-

fumption to add any thing to them : but it will appear that

moft of the Speeches and Proceedings here printed are not ta-

ken notice of by Mr. Rujhworth. How they came to be o-

mitted, we will not pretend to determine ; only we cannot for-

bear obferving, as a ftrange Inftance of Partiality in that Editor,

that after inferring the Articles againft the Earl of Strafford at

large in his Trial, he has abridg'd the Anfwer put in by him
to his Articles, with this Introduction : The Anfwer held three

Hours , being above 200 Sheets of Paper , too long to be here in-

ferted; yet take an Abftratl of the faid Anfwer to the Articles

exhibited againft him, which are asfolloweth. Which Abftracl:

is fo vaftly fhort, as not to contain above Ten Pages.

For fear of being thought prolix, in order to fwell the Price

of the Book, we have omitted the Trial at large of the Earl

of Strafford, it being to be had feparate at a moderate Price.

We don't doubt but his Anfwer at large would have been a
great Ornament to this Collection, and would have enabled the

World to judge more clearly of his Cafe, than it is now likely

to do. But as all the Proceedings againft him were ftricHy

order'd to be obliterated ; fo, with the utmoft Enquiry, we have
been unable to find any Copy thereof remaining with the De-
fendants of his Family, or in any other Hands.

The Cafe of Monopolies, between the Raft-India Company
and Mr. Sandys, does not, it muft be confeft, ftricHy fpeaking,

come under the Defcription of a State-Trial ; but as the publilh-

ing the Proceedings between the King and the City of London,

upon a Quo Warranto, in the laft Edition of the State-Trials,

met with general Approbation, we hope the like candid Con-
ftru&ion will be put upon the Step we have taken in this Cafe.

The Queftion of the Power of the Crown to grant an exclufive

Charter, and the Diftin&ion to be made between a criminal

Mono-
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Monopoly, the regal Prerogative, and legal Property, are un-

doubtedly of the higheft Importance, The Point is debated

upon this Occafion by the moft knowing and eminent Lawyers

of the Time, and their Arguments are now firft publifhed from

Manufcripts, which have not been taken notice of in any of the

Law-Books now extant, (except a very fhort Abftracl: of fome

of the Speeches, which is printed in Mr. Serjeant Skinner's

Reports) to which are added the learned Arguments and Rea-

fons of the Lord Chief-Juftice Jeffreys.

There are fomelnftances where we have not been able to pro-

cure complete Trials, and yet have obtained either Speeches

made in them by Gentlemen of Note at that time, or large and

particular Relations, though not in fo minute and exacl: a man-

ner, as in Trials taken in Short-hand in Court. Where any

thing of this kind has occur'd, which wejudg'd worth notice,

we have chofe to preferve them from the Oblivion they would

otherwife fink under, by inferring them in this Colle&ion. And
tho' they are not fo valuable . as entire Trials, yet they may
ferve to give a more clear Account of the Fa&s there tried,

than is to be found in a general Hiftory ; which, as the learned

Editor of the State-Trials well obferves, is one confiderable

Benefit arifing from Collections of this kind.

Concerning the other Pieces contained in this Collection, we
need be the lefs particular in this place, as we have before moft

of the Articles, or in Notes at the Bottom, given our Reafons,

for inferting them : Only left it fhould be thought that the re-

markable Cafe of Ajhby and White, in the laft Volume, con-

tains no more than the fmall Book, publifhed under that Name
in Octavo in the Year 1 705, it may be proper to obferve, That
the whole Proceedings and Debates of that memorable Affair

are deduced in order of Time from the firft Complaint made in

the Houfe of Commons 5 containing not only the Proceedings,

Reports, Reprefentations, Conferences and Refolutions, of

both Houfes, as publifh'd by their Order; but alfo the Pro-

ceedings and Arguments in the Court of King's-Bench.

In fine, as no Pains or Expence has been fpared to make this

Collection complete, ufeful and inftru£tive ; fo we muft fubmit

the whole to the Judgment of the Publick, and rely upon the

Candour of the Readers, for a kind Acceptance of our En-
deavours.

The
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The feveral TRIALS, (gV. contained in the

SEVENTH SUPPLEMENTAL VOLUME.

i.

1543. T^Roceedings in Parliament againji Sir

\r Thomas Seymour, Knight, Lord Sud-

ley, for High-Treafon, 2 & 3 Edw. VI.

Page 1

II.

1550. Proceedings againji Edward Duke of Somer-
*

fet, in Parliament, for Mijdemeanours and

High-Treafon, 3 & 4 Edw. VI. p. 1

2

III.

1 55 1. Proceedings before the Lords againji Edward
Duke of Somerfet, for High-Treafon and

Felony, 5 Edw. VI. p. 15

IV. . . . .

1587. The Arraignment of Mr. Davifon in, the Star-

Chamber, for Mifprifion and Contempt, 30
Eliz. — p. 20

V.

1588. The Arraignment of Sir Richard Knightly

and others, in the Star-Chamber,/w main-

taining fedilious Perfons, Books and Libels,

31 Eliz. —

—

p. 29
VI-

.

1 600. Proceedings in Parliament againji John Earl

of Gowrie, Alexander Ruthven his Bro-

ther, Henry
:
Ruthven,. Hugh Moncreif,

and Peter. Eviot, for High-Treafon at

Edinburgh. -** —'• p. 33
yii.

1600. The Arraignment and Judgment .of Capt.

Thomas Lee,, at the Seffions-hpufe near

Newgate, for High-Treafon, 43 Eliz. p. 44
VIII.

,1600. The Trial of Sir Chriftopher Blunt, Sir

Charles Davers, Sir John Davis, Sir Gilly

Merrick, and Henry Cuffe, for High-

Treafon, at Weftminfter, 43 Eliz. p. 47
IX.

1603. the Trial of Sir Griffin Markham, Knt. Sir

Edward Parham, JCnt. George Brooke,

Efq;. Bartholomew Brookes by, Efq; An-
thony Copley, William Watfon, Priejt,

"William Clarke, Prieft,for High-Treafon,

at Winchefter, 1 Jac. I. — p. 63
X.

1603. The Cafe between Sir Francis Goodwin and
Sir John Fortefcue, in the Reign of King

James I. as it ftands upon the Journal of
the Houfe of Commons, 1 Jac. I. — p. 67

XI.

1 6c 9. The Procefs and Trial of Robert Logan of
Reftalrig, for High-Treafon, in conjpiring

with John Earl of Gowrie, to murder King

James I. at Edinburgh, 7 Jac. I. p. 78
XII.

1 609. The Trial of the Lord Balmerino, for High-

Treafon, at St. Andrews, 7 Jac. I. p. 85
XIII.

1 61 2. The Arraignment and Confeffion of the Lord
Sanquire (who, being a Baron of Scotland,

was arraigned by the Name of Robert

Creighton, Efq-,) at the King's-Bench

Bar in Weftminfter-hall, for procuring the

Murder of John Turner, a Majler of De-
fence, whom he caused to be Jhot with a Pi-

ftol, by one' Carliel, a Scoti/hman, for.

tjorujling out one of his Eyes in playing at

Rapier and Dagger, 10 Jac. I. Page 86
XIV.

1615. Proceedings againji John Ogilvie, for High-
Treafon, afGlafgow, 13 Jac. I. p-§5

.
XV.

1 61 8. Proceedings againji Mr. Wraynham, in the

Star-Chamber, for. Jlandering the Lord-
Chancellor Bacon of Injujlice, 16 Jac. J.

p. 102

. . . XVI.
1 62 7. Proceedings on the Habeas Corpus, brought

by Sir Thomas Darnel, Sir John Corbet,

Sir Walter Earl, Sir John Heveningham,
and Sir Edmund Hampden, at the King's-

Bench in Weftminfter-hall, 3 Car. I.

p. 114
XVII.

1629. Proceedings againji William Stroud, Efq;

Walter Long, Efq; John Selden, Efq;

and others, on an Habeas Corpus, in

Banco Regis, 5 Car. I. — P- 2l 7
XVIII.

1 629. Proceedings againji Sir John Elliot, Denzil

Hollis, and Benjamin Valentine, Efqrs*

for feditious Speeches in Parliament, in

Banco Regis, 5 Car. I. — p. 242
XIX.

1631. The Trial of James Lord Uchiltrie, for Ca-
lumnies andjlanderous Speeches againji James
Marquis of .Hamilton, the Earls of Had-
dington, Roxburgh, and Buccleugh ;

tending to the fowing Sedition betwixt his

Majejly and the faid Noblemen, at Edin-
burgh, 6 Car. I. —'•

p. 260
.. XX. .

1 637. The Trial of John Lilburn and John Whar-
ton, .for Printing and Publifhing feditious

Books, in the Star-Chamber, 13 Car. I.

p. 286
XXI.

1640. Proceedings in Parliament againji Sir John
Finch, Baron of Fordwich, Lord-Keeper,

for High-Treafon, 1 6 Car. I. — p. 3c o
XXII.

1 647. Two Judgments of the Lords ajfembled in Par-
liament, againji John Morris alias Poyntz,
Mary his Wife, Ifabel Smith, Leonard
Darby, and John Harris ; for forging,

framing, and publifhing a Copy of a pre-

tended AH of Parliament, 23 Car. I. p. 317
XXIII.

1649. The Trial of Col. John Morris, Governor of
Pontefract Cajlle ; at the Ajfizes at the

Cajlle of York, before Mr. John Pulefton, .

and Mr. Baron Thorpe, Jujlices of AJfize,

for High-Treafon, 2 Car. II. — p. 320
XXIV.

1650. The Proceedings, Examination and Trial of
Col. Eufebius Andrewe, before the High-

Court



Ill The CONTENTS.
Court of Juftice, for High-ireafon, 3 Car.

II. — — Page 324
XXV.

1652. The Trial of Richard Faulcorier, for Perju-

ry, at the King's-Bench, 5 Car. II. ^>. 343
XXVI.

1653. The Irial of Mr. John Lilburn, at the Sef-

fions-Houfe in the Old-Bailey, for returning

into England, being bamfhed by Ail of

Parliament, 6 Car. II. — p. 354
XXVII.

1656. The Trial of Miles Sindercombe, alias Fifh,

for HighTreafon; at the Upper-Bench, be-

fore the Lord Chief-Jujlice Glynn, and Mr.

Juftice Warburton, 3 Car. II. —p. 371
XXVIII.

1661. Proceedings againft Archibald Marquis of

Argyle, for High-Treafon, in Scotland, 1

3

Car. II. — — P- 379
XXIX.

1666. The Trial of the Lord Morley, before the

Houfe of Lords, for Murder, 18 Car. II.

XXX. *?'
1 674. The Proceedings in the Court of King's-Bench,

Exchequer, and Houfe of Peers, in the Cafe

of Sir Samuel Barnardifton, Bart, againft

Sir William Soame, Sheriff of Suffolk,

concerning the Eleklion of Members to Par-

liament, 26 Car. II. — p. 428
XXXI.

1675. Proceedings in the Houfe of Commons, on an

Appeal being brought in the Houfe of Lords,

by Br. Shirley, againft Sir John Fagg, and

others, their Members, 27 Car. II. p. 453
XXXII.

1676. Proceedings againft Mr. Francis Jenks, for a

Speech made by him on the Huftings at

Guildhall, on Midfummer-day, 27 Car. II.

p. 468
XXXIII.

1679. Articles of High-Mifdemeanours, humbly of

fer'd and prefented to the Conftderation of

his moft Sacred Majefty, and his moft Ho-

nourable Privy -Council, againft Sir Wil-

liam Scroggs Lord Chief-Juftice of the

King's-Bench •, exhibited by Dr. Oates

and Capt. Bedloe, 3 1 Car. II. — p. 476
XXXIV.

1680. Proceedings againft Sir William Scroggs,

Knt. Lord Chief Juftice of the King's-

Bench, and other Judges, in Parliament,

32 Car. II. — . — Page 479
XXXV.

1680. The Report from the Committee of the Com-
mons in Parliament, appointed by the Ho-
nourable Houfe of Commons, to conjider the

Petition of Richard Thompfon of Briftol,

Clerk, and to examine Complaints againft

him. And the Refolution of the Commons
in Parliament upon this Report for his Im-
peachment of High Crimes and Mifdemea-
nours, 32 Car. II. — — p. 491

XXXVI.
1683. The Great Cafe of Monopolies, between the

Eaft-India Company, Plaintiffs, and Tho-
mas Sandys, Defendant ; whethtr their

Patent for Trading to the Eaft-Indies, ex-

clujive of all others, is good, 25 Car. II.

P- 493
XXXVIL

1684. The Lady Ivy'j Tryal, for great Part of
Shadwell, in the County of Middlefex, in

Banc. Reg. 36 Car. II. — p. 571
XXXVIII.

1685. The Trial of William Difney, Efq; by the

King's Special Commiffion of Oyer and Ter-
miner, held at the Marflialfea in South-
wark, for High Treafon, 1 Jac. II. p. 611

XXXIX.
1686. The Trial with Sir Edward Hales, Bart, for

neglecting to take the Oaths of Supremacy

and Allegiance, "with his Plea thereto, upon

the King's difpenfing with the Statute, 25
Car. II. and the Opinion ofthe Judges there-

upon, 2 Jac. II. — p. 612
XL.

s686. The Proceedings againft Mr. Samuel John-
fon, who was tried at the King's-Bench
Bar, Weftminfter, for High Mi/demea-
nours, in writing and publifhing feditious

Libels, 2 Jac. II. — *. 645
XLI.

1688. The Trial of Rowland Walters, Dearing
Bradfliaw, and Ambrofe Cave, Gents, at

the Old-Bailey, before Sir John Shorter, Knt.
Lord-Mayor, and Sir Bartholomew Shower,
Knt. Recorder, with others of his Majefty's

Jaftices, for murdering Sir Charles Pymm,
Bart. 4 Jac. II. •— — p. 64S



A COMPLETE

COLLECTION
O F

TRIAL S, &c
I.

Proceedings in Parliament againft Sir Thomas Seymour, Knt.

Lord Sud/ey, tor High-Treafon, Feb, 25, 1549, Z and 3

Fdw. 6.

BOUT the Year 1547 *, Sir

Thomas Seymour the Protec-

tor's brother was brought to

fuch a Share of his fortunes,

that he was made a Baron,

and Lord Admiral. But

this not fatisfying his ambi-

tion, he endeavoured to have

linked himfelf into a nearer

relation with the crown, by marrying the King's

Sifter, the Lady Elizabeth. But finding he could

not compafs that, he made his addreffes to Catherine

Parr, the Queen Dowager, and they were married

privately. Being by this match poffeffed of great

wealth, he ftudied to engage all about the King to

be his friends. His defign was, that fince he was

the King's Uncle as well as his Brother, he ought

to have a proportioned fhare with him in the Go-
vernment. About Eafter that year he firft fet

about that defign ; and corrupted fome about the

King who mould bring him fometimes privately

through the Gallery to the Queen Dowager's Lodg-
ings, and he defired they would let him know
when the King had occafion for Money, they fhould

not trouble the Treafury, for he would furnifti him.

Thus he gained ground with the King.

When the Protector was that year in Scotland,

the Admiral began to act more openly, and was for

making a party for himfelf, of which Paget charged

him in plain terms, yet all was ineffectual; for the

Admiral was refolved to go on, and either get him-

felf advanced higher, or perifh in the attempt. Du-
ring the Seffion, the Admiral got the King to write

with his own hand a meffage to the Houfe of Com-
mons for making him Governor of his Perfon,

and he intended to have gone with it to the Houfej

and had a party there, by whofe Intereft he was

confident to have carried his bufinefs: he dealt alfo

with many of the Lords and Counfellors to affift

him in it. When this was known, before he had

gone with it to the Houfe, fome were fent in his

Brother's name to fee if they could prevail with

him to go no further •, he refufed to hearken to

them, and faid, that if he were crofted in his at-

tempt, he would make this the blackeft Parliament

that ever was in England. Upon that he was fent

for by order from the Council, but refufed to

come ; then they threatened him feverely, and told

him, the King's writing was nothing in Law, but

that he who had procured it, was punifhabie tor

doing an act of fuch a nature, E2V. lb they relolv* d
to have him fent to the Tower. But at laft he lub-

mitted himfelf to the Protestor and Council ; and

his Brother and he feem'd to be perfectly recon-

ciled f, though it was viable he only put off his

projects till a fitter conjuncture, and was on all oc-

cafions

* Burnet's Hiftory of the Reformation, vol. II.

•f-
It is mentioned by fome hiftorians, that the firft occafion of the quarrel between the two Brothers, arofe from the envy and

malice of the Dutchefs of Somerfet, againft the Queen Dowager, wife to the Admiral, and that (he claimed the Precedency as

the Protector's Lady ; but this is very unlikely, that lhe (hould be fo ignorant of thecuftoms of England, as to difpute precedency

with the Queen Dowager. The whole ftory feems to be forg'd by Saunders, in his Treatife de SMfmat. -lnflican. and copied by
Hayward, Sec. See the complete Hiftory of England, vol. II. p. 301. and Burnet's Hiftory of the Reformation, vol. H. p. 54.
Rapin in Englijb, 8vo. Edit. vol. VIII. p. 53. and Strype's Memorials, vol II. p. 1 24. and 47;. But Strype in the fame volume, p.

H3. faith, King Edward in his invaluable Journal, preferved in the Cotton library, noteth, that the Proreflor was much offended

with this marriage of his Brother to the Queen. See alfo Strype's Animadverfions on Hayward's Edw. the VI. in his Memorials,

vol. II. p. 475 . and Burnet's Appendix to vol. II. p. 392. concerning fome errors and falfhoods in SaKidert'% Book of the EngUjlf

Schifm.

Vol. VII. B
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cafions infufing into the King a diflike of every

thing that was done, perfuading him to affume the

Government himfelf, and bribing his fervants.

Thus he continued contriving and plotting for

fome time-, the Proteftor had often been told

of thefe things, and warned him of the danger

into which he would throw himfelf. But his

reftlefs ambition feeming incurable, he was on

-the 19th of January (Stow fayeth the 16th) fent

to the Tower * : and now many things broke out

againft him, particularly a confpiracy of his with

Sir William Sbarington, Vice-Treafurer of the Mint
at Briftol, who was to have furnifhed him with

10,000 /. and had already coined about i?,ooo/.

falfe money f, and had dipt a great deal more, to

the value of 40,000 /. in all ; for which he was at-

tainted by a procefs at common law, and that was

confirmed in Parliament J. Fowler alfo, that waited

in the Privy-Chamber, with others were fent to the

Tower-, many complaints being brought againft

him, the Lord Ruffel, the Earl of Southampton and

Secretary Petre were ordered to receive their Exa-
minations.

The Proteftor finding he could not perfuade him
to fubmit, on the 2 2d of February a report was

made to the Council of all the informations againft

him ; confiding not only of the particulars before-

mentioned, but of many foul mifdemeanours in

the difcharge of the Admiralty, feveral pirates be-

ing concerned with him, &c. The whole charge

againft him, confifting of 33 articles, is as follow-

eth, viz.

Articles of High Treafon, and other Mifde-
meanours againft the King's Majefiy and
his Crown, objeSled to Sir Thomas Sey-

mour, Knt. Lord Seymour of Sudley, and
High Admiral of England.

Ex Hire i.TT THereas the Duke of Somerfet was
C
fll'z% VV made Governor of the King's
J"

'

Z3
' Majefty's Perfon, and Proteftor of all his

Realms, and Dominions, and Subjefts ; to the

which you yourfelf did agree, and gave your con-

fent in writing ; it is objefted and laid unto your

charge, That this notwithstanding, you have at-

tempted and gone about, by indirect means, to

undo this Order, and to get into your hands the

Government of the King's Majefty, to the great

danger of his Highnefs's Perfon, and the Subver-

fion of the State of the Realm.

2. It is'objefted, and laid to your charge, That

by corrupting with Gifts, and fair Promifes, divers

of the Privy-Chamber, you went about to allure

his Highnefs to condefcend and agree to the fame

your moft heinous and perilous purpofes, to the

great danger of his Highnefs's Perfon, and of the

Subverfion of the State of the Realm.

3. It is objefted, and laid unto your charge,

That you wrote a Letter with your own hand ;

which Letter the King's Majefty fhould have fub-

fcribed, or written again after that Copy, to the v

Parliament-Ploufe ; and that you delivered the fame

to his Plighnefs for that intent : With the which

fo written by his Highnefs, or fubfcribed, you
have determined to have come into the Commons-
Houfe yourfelf; and there, with your fautors and

adherents before prepared, to have made a broil,

or tumult, or uproar, to the great danger of the

King's Majefty's Perfon, and fub'verfion of the

State of this Realm.

4. It is objefted, and laid unto your charge,

That you yourfelf fpake to divers of the Council,

and laboured with divers of the Nobility of the

Realm, to ftick and adhere unto you for the alte-

ration of the State, and order of the Realm, and
to attain your other purpofes, to the danger of the

King's Majefty's Perfon, now in his tender years,

and fubverfion of the State of the Realm.

5. It is objefted, and laid unto your charge,

That you did fay openly and plainly, you would
make the blackeft Parliament that ever was in Eng-
land.

6. It is objefted, and laid to your charge, That
being fent for by the authority, to anfwer to fuch

things as were thought meet be reformed in you,

you refufed to come •, to a very evil example of

difobedience, and danger thereby of the fubverfion

of the State of the Realm.

7. It is objefted, and laid to your charge, That
fince the laft Sefiions of this Parliament, notwith-

ftanding much clemency (hewed unto you, you
have ftill continued in your former mifchievous pur-

pofes •, and continually, by yourfelf and others,

ftudied and laboured to put into the King's Ma-
jefty's head and mind, a milliking of the Govern-
ment of the Realm, and of the Lord Protector's

doings, to the danger of his Perfon, and the great

peril of the Realm.
8. It is objefted, and laid to your charge, That

the King's Majefty being of thofe tender years, and
as yet by age unable to direft his own things, you
have gone about to inftil into his Grace's head, and
as much as lieth in you, perfuaded him to take upon
himfelf the Government and managing of his own
affairs, to the danger of his Highnefs's Perfon, and
great peril of the whole Realm.

9. It is objefted, and laid to your charge, That
you had fully intended and appointed, to have taken

the King's Majefty's Perfon into your own hands

and cuftody, to the danger of his Subjefts, and pe-

ril of the Realm.

10. It is objefted, and laid to your charge, That
you have corrupted, with money, certain of the

Privy-Chamber, to perfuade the King's Majefty to

have a credit towards you ; and fo to infinuate you
to his Grace, that when he lacked any thing, he

fhould have it of you and none other body, to the

intent he fhould mifiike his ordering, and that you
might the better, when you faw time, ufe the King's

Highnefs for an inftrument to this purpofe, to the

danger of his Royal Perfon, and fubverfion of the

State of the Realm.

11. It

* In Bibliotheca- Harhyana, 4.0. B. 79. ;i . is the Duke of Somerfet's and Council's Letter to Sir Philip Holly, declaring to him
" The traitcrous proceedings of the Lord High Admiral, the Duke's Brother, viz. That he attempted to take into his own hands
" the moft noble Petfon of the King's Majelty, and intended by bandying himfelfwith divers perfons, to have moved plain fedi-

" tion in the Parliament, and otherwife to have put thewhole Realm in trouble and danger. That fuch his practices being dif-

" covered, and he queftioned, he feemed very penitent, whereupon he was forgiven, and his living advanced almoft 1000 marks
" per Jinn. That afterwards he praftifed, and had almoft compafled a fecret marriage between himfelf and the Lady Eliz- the

" King's Sifter; and then intended to have taken into his hands, and order the Perfon of the King's Majefty, and the Lady Mary,
" and to have dil'pofed of his Majefty's whole Council at his pleafure : for all which he is put into the Tenner of London."

f See Sir William Sharingtoifs Confeftion in Strype's Memorials, vol. II. pag. 81. in the Repofnory.

j See the A£t for confirmation of the attainder of Sir William Sbarington, Knt. in Rajlafs Statutes, vol. I. pag. 95 1 . and the

aft for the reftitution in blood, of Sir William Sbarington, Knt. ibid. pag. 995.
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. Ic is objected, and laid unto your charge,

That you promifed the marriage of the King's Ma-

jefty at your will and pleafure.

12. It is objected, and laid unto your charge,

That you have laboured, and gone about to com-

bine and confederate your felf with fome Perlbns ;

and efpecially moved thofe Noblemen whom you

thought not to be contented, to depart into their

Countries, and make themfelves ftrong ; and other-

\yife to allure them to ferve your purpofe by gentle

promifes and offers, to have a party and faction in

readinefs to all your purpofes, to the danger of the

life of the Queen, continued your old labour and
love; and after her d-rath, by fecret and crafty

means, practifed to atchieve the faid purpofe of
marrying the faid Laly Elizabeth; to the danger
of the King's Majefty's Pcrfon, and peril of the

ftate of the fame.

20. It is objected, and laid to your charge, That
you married the late Queen fo loon after the late

King's death, that if Ihe had conceived ftreighc

after, it fhould have been a great doubt whether

the child born fhouid have been accounted the late

King's or yours ; whereupon a marvellous danger

King's Majefty's Perfon, and peril of the ftate of and peril might, and was like to have enfued to the

the Realm

13. It is objected, and laid unto your charge,

That you have parted, as it were, in your imagi-

nation and intenr, the Realm, to fet Noblemen to

countervail fuch other Noblemen as you thought

would left your devilifh purpofes, and fo laboured

to be ftrong to all your Devices ; to the great danger

of the King's Majefty's Perfon, and great peril of

the ftate of the Realm.

14. It is objected, and laid unto your charge,

That you had advifed certain men to entertain

and wm the favour and good-wiils of the head

yeomen and ringleaders of certain countries, to the

intent that they might bring the multitude and com-

mons, when you fhould think.meet, to the further-

ance of your purpofes.

15. It is objected, and laid to your charge, That
you have not only ftudied and imagined how to

have the rule of a number of men in your hands,

but that you have attempted to get, and 'alfo got-

ten, divers ftewardfhips of Noblemen's lands, and
their mannoreds, to make your party ftronger,

lor your purpofes aforefaid 5 to the danger of the

King's Majefty's Perfon, and great peril of the

ftate of the Realm.

16. It is objected, and laid to your charge,

That you have retained young gentlemen, and hired
:yeomen, to a great multitude, and far above fuch

number as is permitted by the laws and ftatutes of

the Realm, or were otherwife neceffary or con-

venient for your fervice, place, or eftate, to the

fortifying of your felf towards all your evil intents

King's Majefty's fucceflion and quiet of the Realm.
21. It is objected, and. laid unto your charge,

That you fir ft married the Queen privately, and
did diffemble and keep clofe the fame ; infomuch,

that a good fpace after you had ] married her, you
made labour to the King's Majefty, and obtained

a letter of his Majefty's handj to move and re-

quire the faid Queen to marry with you ; and like-

wife procured the Lord Protector to fpeak to the

Queen to bear you her favour tosvards marriage

:

by the which colouring, not only your evil and

diffembling nature may be known, but alio it is to

be feared, that at this prefent you did intend to ufe

the fame praclice in the marriage of the Lady Eli-

zabeth's Grace.

22. It is objected, and laid unto your charge,

That you not only, fo much as lay in you, did

ftop and lett all fuch things as, either by Parliament

or otherwife, fhould. tend to the advancement of

the King's Majefty's affairs, but did withdraw your

felf from the King's Majefty's fervice ; and being

moved aad fpoken unto, for your own honour,

andifori the ability that was in you, to ferve and
aid the King's Majefty's affairs, and the Lord Pro-

tector's, you would always draw back, and feign

excufes, and declare plainly that you would not do it.

Wherefore, upon the dilcourfe of all thefe fore-

faid things, and ot divers others, it mutt needs be

intended, that all thefe preparations of men and
money, the attempts and fecret practices of the faid

marriage •, the abuling and perfuading of the King's

Majefty to millike the Government, State, and
and purpofes; to the great danger of the King's Order of the Realm that now is, and to take the

Majefty, and peril of the ftate of the Realm
17. It is objected, and laid to .your charge, That

you had fo travailed in that matter, that you had
made your felf able to make, of your own men,
out of your lands and rules, and other your adhe-
rents, ten thoufand men, befides your friends, to

the advancement of all your intents and- purpofes ;

to the danger of theKing's Majefty's Perfon, and .whole ftate of the Realm

Government into his own hands, and to credit you ;

was to none other end and
.
purpofe, but after a

title gotten to the Crown, and your party made
ftrong both by fea and land, with furniture of men
and money fufficient to have afpired to the Dignity

Royal, by fome heinous enterprize againft the

King's Majefty's Perfon ; to the fubverfion of the

the great peril of the ftate of the Realm.
18. It is objected, and laid unto your charge

That you had conferred, caft, and weighed fo

much money as would find the faid ten thoufand
men for a month ; and that you knew how and
where to have the fame Sum; and that you had
given warning to have and prepare the faid mafs
of money in a readinefs; to the danger of the King's
Majefty's Perfon, and great peril to the ftate of the

Realm.

23. It is objected, and laid unto your charge,

That you not only had gotten into your hands the

ftrong and dangerous ifles of Sciliy, bought of divers

men ; but that fo much as lay in your power, you
travailed alfo to have Londay, and under pretence

to have victualled the fhips therewith, not only

went about, but alfo moved the Lord Protector,

and whole Council, that you might, by publick

authority, have that, which by private fraud and

falfhood, and confederating with Sbarington, you
19. It is objected, and laid unto your charge, had gotten; that is, i\\t Mint at Briftol, to be yours

That you have not only, before you married the
Queen, attempted and gone about to marry the

King's Majefty's Sifter, the Lady Elizibelb, fecond
Inheritor in remainder to the Crown, but alfo

being then lett by the Lord Protector, and others
of the Council, fince that time, both in the

Vol. VII.

wholly, and only to ferve your purpoles, cafting,

as may appear, that if thefe traitorous purpoles had

no good fuccels, yet you might thither convey

a good mafs of money ; where being aided with

fhips, and confpiring at arllxvit events with pirates,

you might at. all times have a fure and fate refuge,

B 2 if
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if any thing for your Demerits mould have been at-

tempted againft you.

24. Ir is alfo objected, and laid unto your charge,

That having knowledge that Sir William Sharingtott

Kt. had committed Treafon, and otherwife wonder-
fully defrauded and deceived the King's Majefty,

neverthdefs, you both by yourfelf, and by feeking

council for him, and by all means you could, did
aid, affift* and bear him, contrary to your alle-

giance and duty to the King's Majefty, and the

good laws and orders of the Realm.

25. It is objected, and laid unto your charge*

That where you owed to Sir William Sharrington

Kt. a great fum of money* yet to abet, bear, and
cloak the great falfhood of the faid Sharington,

and to defraud the King's Majefty, you were not

afraid to fay and affirYn, before the Lord Protector

and the Council, that the fame Sharington did owe
unto you a great fum of money, viz. 2800 /. and
to confpire with him in that falfhood, and take a

bill of that feigned debt into yourcuftody.

26. It is objected, and laid unto your charge,

That you by yourfelf and minifters, have not only
extorted and bribed great fums of money of all

fuch (hips as fhould go into IJland, but alfo as

fhould go any other where in merchandife, contrary

to the liberty of this Realm, and to the great dif-

couragement and dtftruftion of the navy of the

fame, to the great danger of the King's Majefty
and the ftate of the Realm.

27. It is objected, and laid unto your charge,

That where divers merchants, as well ftrangers as

Englijhmen, have had their goods piratoufly robbed
and taken, you have had their goods in your hands
and cuftody, daily feen in your houfe* and diftri-

buted among your fervants and friends, without any
rtftitution to the parties fo injured and fpoiled * fo

that thereby foreign Princes have in a manner been

weary of the King's Majefty's amity, and by their

Ambaffadors divers times complained, to the great

flander of the King's Majefty, and danger of the

ftate of the Realm.

28. It is objected, and laid unto your charge,

That where certain men have taken certain Pirates,

you have not only taken from the takers of the faid

Pirates, all the goods and fhips fo taken, without

any reward, but have caft the faid takers, for their

good fervice done to the King's Majefty, into Pri-

fon, and there detained them a great time; fome
eight weeks, fome more, fome lefs, to the difcou-

raging of fuch as truly fliould ferve the King's Ma-
jefty againft his Pirates and Enemies.

29. It is objected, and laid unto your charge,

That divers of the head Pirates being brought unto

you, you have let the fame Pirates go again free

unto the feas ; and taken away from the takers of

them, not only all their commodity and profit, but

from the true owners of the fhips and goods, all

fuch as ever came into the Pirates hands, as though

you were authorized to be the chief Pirate, and to

have had all theadvantage they could bringunto you.

30. It is objected, and laid unto your charge,

That where order hath been taken, by the Lord Pro-

tector and the whole Council, that certain goods,

piratically taken upon the feas, and otherwife known
not to be wreck nor forfeited, fhould be reftored to the

true owners, and Letters thereupon written by the

Lord Protector and the Council * to the which Let-

ters, you your felf, among the other, did fet to

your hand : Yet you, this notwithftanding, have

given commandment to your Officers, that no fuch

letters fhould be obeyed ; and written your private

letters to the contrary, commanding the faid goods
not to be reftored, but kept to your own ufe and pro-
fir, contrary to your own hand before in the Council-
Chamber written, and contrary to your duty and
allegiance, and to the perilous example of others,

and great flander and danger of the Realm.

31. It is objected, and laid unto your charge,

That where certain ftrangers, which were friends

and allies to the King's Majefty, had their fhips,

with wind and weather broken, and yet came un-
wrecked to the fhore ; when the Lord Protector and
the Council had written for the reftitution of the

faid goods, and to the country to aid and fave fo

much of the goods as might* you yourfelf fub-

fcribing and confenting thereto : yeEthis notwithftand-

ing, you have not only given contrary command-
ment to your Officers, but as a Pirate have written

letters to fome of your friends to help, that as much
of thefe goods as they could* fhould be. conveyed
away fecretly by night farther off, upon hope that

if the faid goods were affured, the owners would
make no further labour for them, and then you might,

have enjoyed them, contrary to juftice and your ho-

nour, and to the great flander of this Realm.

32. It is objected, and laid unto your charge,

That you have not only difclofed the King's Ma-
jefty's Secret Council, but alfo where you yourfelf,

among the reft, have confented and agreed to cer-

tain things for the advancement of the King's af-

fairs, you have fpoken and laboured againft the fame.

33. It further is objected, and laid unto your

charge, That your Deputy Steward, and other your

Minifters of the Holt, in the county of Denbigh)

have now, againft Cbriftmas laft paft, at the faid

Holt, made fuch provifion of wheat, malt, beefs,

and other fuch things as be neceffary for the fufte-

nance of a great number of men ; making alfo, by
all the means poffible, a great mafs of money ; in-

fomuch, that all the country doth greatly marvel
at it, and the more, becaufe your fervants have

fpread rumours abroad, that the King's Majefty

was dead ; whereupon the country is in a great maze,
doubt, and expectation, looking for fome broil,

and would have been more, if at this prefent, by
your apprehenfion, it had not been ftaiecu

Thefe articles (as entered in the Council-Books)

were fo manifeftly proved, not only by witneffes

but by letters under his own hand, that it did not

feem poffible to deny them ; yet he had been fent to

and examined by fome of the Council, but refufed

to make a direct anfwer to them, or to fign thofe

anfwers that he had made. So it was ordered, that

the next Day, all the Privy Council, except the

Archbifhop of Canterbury, and Sir John Baker,

Speaker of the Houfe of Commons, who was en-

gaged to attend in the Houfe, fhould go to the

lower, and examine him. On the 23d the Lord
Chancellor, with the other Counfellors, went to

him, and read the Articles of his Charge, and

earneftly defired him to make plain anfwers to them,

excufing him felf where he could, and fubmitting

himfelf in other things * and that he would fhew

no obftinacy of mind. He anfwered them, That

he expected an open Trial, and his accufers to be

brought face to face. All the Counfellors endea-

voured to perfuade him to be more tractable, but

to no purpofe. At laft the Lord Chancellor re-

quired him, on his allegiance, to make his anfwer.

He defired they would leave the Articles with him,

and
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and he would confider of chem, otherwife he would

make no anfwer to them. But the Counfellors re-

folved not to leave them with him on thofe terms *.

On the 24th of February it was refolved in Coun-

cil, That the whole Board mould after dinner ac-

quaint the King with the ftate of that affair, and

defire to know of him whether he would have the

Law to take place ; and fince the thing had been

before the Parliament, whether he would leave it

to their determination ? When the Counfellors

waited on him, the Lord Chancellor opened the

matter to the King, and delivered his opinion for

leaving it to the Parliament -, then every Coun-

fellor by himfelf fpoke his mind, all to the fame

purpofe. Laft of all the Protector fpake. He
protefted this was a moft forrowful bufinefs of

him, that he had ufed all the means in his power

to keep it from the coming to this extremity. But

were it fon or brother, he muft prefer his Majefty's

fafety to them, for he weighed his allegiance more

than his blood ; and that therefore he was not

againft the requeft that the other Lords had made,

and faid, if he himfelf were guilty of fuch offences,

he mould not think he were worthy of life, and the

rather, becaufe he was of all men the moft bound

to his Majefty ; and therefore he could not refufe

juftice f. The King anfwered them in thefe words:

" We perceive that there are great things objected

" and laid to my Lord Admiral my Uncle, and
" they tend to Treafon : And we perceive that you
" require but juftice to be done. We think it rea-

" fonable, and we will, that you proceed according

" to your requeft." However, the Lords refolved

that fome of both Houfes fhould be fent to the Ad-

miral before the bill fhould be put in againft him,

to fee what he could or would fay ; fo my Lord

Chancellor, the Earl of Shrewjbury, Warwick, and

Southampton, and Sir John Baker, Sir Thomas Che-

ney, and Sir Anthony Denny were fent to him. He
was long obftinate, but after much perfuafion was

brought to give an anfwer to the firft three Arti-

cles, viz.

The Lord Admiral's Anfwer to three of the

former Articles.

TO the firft, he faith, that about Eajler-Tide

was twelve-months, he faid to Fowler, as he

fuppofeth it was, that if he might have the King in

his cuftody, as Mr. Page had, he would be glad ;

and that he thought a man might bring him through

the gallery to his chamber, and fo to his houfe :

But this he faid he fpoke merrily, meaning no hurt.

And that in the mean time after he heard, and upon

that, fought out certain precedents, that there was

in England at one time, one Protector, and another

Regent of France, and the Duke of Exeter, and the

Lord Sudley, for High-l*reafbri.

Bifhop of Winchefter, Governors of the King's Per-

fon: Upon that, he had thought to have made fuit

to the Parliament-Houfe for that purpofe, and he
had the names of all the Lords, and totted them
whom he thought he might have to his purpofe to

labour them. But afterwards communing with Mr.
Comptroller at Ely-place, being put in remembrance
by him of his afienting and agreeing with his own
Hand, that the Lord Protector fhould be gover-

nour of the King's Perfon, he was afhamed of his

doings, and left off that fuit and labour.

To the fecond, he faith, he gave money to two
or three of them which were about the King. To
Mr. Cheek, he faith, he gave at Chri/lmas-Tide was
twelve months, when the Queen was at Enfield 40/.

whereof to himfelf 20 /. the other for the King, to

beftow where it pleafed his Grace amongft his fer-

vants. Mr. Cheek was very loth to take it, howbeit

he would needs prefs that upon him ; and to him
he gave no more, at no time, as he remembreth,

fince the King's Majefty was crowned.

To the Grooms of the Chamber he hath at New-
Tear's-Tides given money, he doth not well remem-
ber what.

To Fowler, he faith, he gave money for the

King, fince the beginning of this Parliament now
laft at London, 20 1.

And divers times, he faith, the King hath fent

to him for money, and he hath fent it. And what
time Mr. Latimer preached before the King, the King
fent to him to know what he mould give Mr. Lati-

mer ; and he fent to him by Fowler 40/. with this

word, that 20/. was a good reward for Mr. Lati-

mer, and the other he might beftow amongft his

Servants. Whether he hath given Fowler any mo-
ney for himfelf, he doth not remember.

To the third, he faith, it is true, be drew fuch

a bill indeed himfelf, and proffered it to the King,
or elfe to Mr. Cheek, he cannot well tell ; and be-

fore that he faith, he caufed the King to be moved
by Mr. Fowler, whether he could be contented that

he fhould have the Governance of him as Mr. Stan-

hope had. He knoweth not what anfwer he had ;

but upon that he drew the faid bill to that effect,

that his Majefty was content ; but what anfwer he
had to the bill, he cannot tell : Mr. Cheek can tell.

Then he on a fudden ftopt fhort, and bad them
be content, for he would go no further, and no
intreaties would work on him, either to anfwer the

reft, or to fet his hand to the anfwers he had made.
On February the 25th, was read in the Houfe of
Lords the firft time, The Bill for Attainder of the

Lord Admiral : Feb. 26, read the fecond time

:

Feb. 27, read the third time ; and concluded with
the common affent of all the Peers **. The fame

day
• It is a ftrange thing, that as the particulars of his charge were manifeftly proved, if any credit is to be given to the Council

Book, not only by witnefles, but by letters under his own hand, they fhould refufe however to try him according to the laws of
the land, and to bring his accufers face to face; and yet he was a Peer of the Realm, Lord High Admiral of England, and
Uncle to the King. At laft, finding he could not obtain this favour, or rather juftice, he defired the Articles of his accufation

might be left with him, and faid he would anfwer to them when he had examined them ; but even this was denied him : I don't
know whether it was lawful then to leave with the party accufed the Articles of his charge, and to allow him time to examine
them. But as for the bringing his accufers face to face, it is evident that could not be denied him without injuftice, though
this pernicious cuftom had been introduced in the late Reign. Rapin (Enghjh OS. Edit.) Vol. VIII. p. 50.

f It is a pretty hard taflc to juftify the Duke of Somerfet for profecuting his own Brother to death, for crimes committed
againft his perfon only. But indeed it was never clearly proved, that he had formed any ill delign either againft the King or
the State, as he protefted to his laft breath. But this is not the only time that Plots againft the Minifters have been reckoned
High-Treafon. Rapin (Englijb) Vol. VIII. p. 52.

*' Bifhop Burnt!, in his Hiftery of the Reformation, Vol. II. p. 99. fays, The Peers had been fo accuftomed to agree to fuch
bills in King Henry's time, that they did eafily pafs it. All the Judges and the King's Council delivered their opinions, That the
Articles were Treafon. Then the Evidence was brought : Many Lords gave it fo fully, that all the reft, with one voice, con-
fented to the Bill ; only the Prote&or, fir natural pity''s fate, as in the Council Book, defired leave to withdraw. On the 27th,
the Bill was fent down to the Commons, with a meflage, That if they defired to proceed, as the Lords had done, thole Lords
that had given their Evidence in their own Houfe, lhould come down and declare it to the Commons. But there was more op-

pofiaon.
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day being tVednefday, the bill was fent down to the

Commons ; when it was thought good by them tb

fend down certain members of their Houfe, to de-

clare unto the Commons the manner after which the

Lords had proceeded in that matter ; and further

to declare unto them, that in cafe they were minded
to proceed in like fort, certain Noblemen who had
given evidence againft the faid Lord Admiral,
fhould be fent unto them to declare by mouth and

jjfeleriee fuch matters, as by their writing mould in

the mean time appear unto them. The Mafter of

the Rolls, Sir James Hales, and Serjeant Molineux,

were the perfons fent by the Lords. March the 2d,

they were fent again to the lower Houfe, with the

like CommifJIon in effect, as they were fent the

Wednefday before. Anfwer was made, That they

would confult together, and thereupon they would
with fpeed fend up their refolution. But no hafte

having been made therein by them of the Nether
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Houfe, the Lords having fat fo long, as it was
thought the rime now far fpent, they concluded to'

depart ; defiring the Lord Proteclor, that it would
pleafe him to receive fuch anfwer as fhould be fent

touching that purpofe, and to make report thereof

at their next Affembly, which fhould be the next

Monday. March /the 5th, the bill was brought

from the Commons for the attainder of the Lord
Sudley., Thus it is related in the journal of the Houfe
of 1 ,01'ds.

By the journal of the Houfe of Commons it ap-

pears, that this Bill was read there the laft day of

February the firft time ; March the lft read again ;

- and March the 2d the Matter of the Rolls, Serjeant

Molineux, Serjeant Hales, and the King's Sollicitor,

were fent from the Lords to know the pleafure of

this. Houfe, if it fhould be refolved there, to pafs

upon the attainder of the Admiral in fuch order as

it patTed in the higher Houfe. Whereupon it was
" ordered, that advertifement thereof be fent to the

Lords by fome of that Houfe : That it was refolved,

that the evidence fhould be heard orderly, as it was

before the Lords : And alfo to require, that the

Lord's who affirmed that evidence, might come hi-

ther and declare it viva Voce. And this to be de-

livered to the Lord Protector by Mr. Speaker, and

other the King's Privy Council of the Houfe..

Mqrxb the 4th, the Mafter of the Rolls, &V, de-

clared the King's pleafure to be, that the Admiral's

prefence was not necefTary in this Coprt ; and there-

fore hot to be there. And further declared, That
if the Houfe would require to have the Lords to

come' and tb fatisfy the Houfe for the evidence

againfl: the Admiral, the Lords would come. Then
it was ordered, that Mafter Comptroller, and others

of the King's Privy Council, fhould hear the Lord's;

and require, that if it were judged necefTary to have

the Lords come down, that upon any further fuit

they might come down to the Houfe. And the bill

for the attainder of High-Treafon of Sir Thomas

Seymour, Lord Sudley, was read the third time.

Thus far the journal of the Houfe of Commons.

On the 5th of March the royal affent was given to
the bill, which here followeth :

An A3 for the Attainder of Sir Thomas
Seymour Knt. Lord Seymour of Sudley,
High Admiral of England.

I
N their moft humble wife befeeching Ca P- «'»

your moft Excellent Majefty, the
Lords Spiritual and Temporal, and the Commons
in this prefent Parliament affembled ; that where
Sir Thomas Seymour, Lord Seymour of Sudley, High-
Admiral of England, not having God before Iris
Eyes, nor regarding the Duty which by Nature,
Benefits, and Allegiance he ought to your High-
riefs, nor being content with his honourable State
and Condition, whereunto your Majefty hath called
and indued him with; but replenifhed and filled

with the moft dangerous, infatiable, and fearful Vice
of Ambition and greedinefs of Rule, Authority,
and Dominion, did in the firft Year of your moft
noble and victorious Reign, determine and refolve

with himfelf to take into his hands your moft Noble
Perfon, and the fame either by violence, ftealth or
other undue means, to have in his pofTeflion, with
the Order, Rule, and Government of your Majefty's
Realms, Dominions* and Affairs, which were be-
fore that time, as well by your Royal Affent, as
by the confent and liberate advice of all your
Nobles and Council, whereof he the faid Lord
Admiral was one, otherwife ordered, decreed, and
determined ; by the means whereof, and by the

moft prudent forefight and direction of your Grace's
deareft Uncle the Duke of Somerjet, Governour of
your Majefty's moft Royal Perfon, and Protector
of your Highnefs's Realms, Dominions and Sub-
jects, being the faid Admiral difappointed of his
malicious Enterprife. The fame\Adniiral continuing.
nevertheless his great Ambition, and moft detefta-
ble, malicious, and traitorous purpofe,,, thinking by
Tumult and Violence openly to atchieve that thing
which by flight he could not fecr-etly-co.mpafs, tra-

vailed with your Majefty, being yet for your tender
Years not able tb conceive his fa'lfhood, by crafty,

fubtile and traitorous means and perfuafions, havin'o-

alfo prepared about your Grace, by corruption,
fundry Perfons to be Inftruments to help forward all

his naughty traitorous purpofes, to have caufed your
Grace at his contemplation, to have written a Bill

or Letter of your Majefty's own Hand, to your
High-Court of Parliament, defiring the fame there-

by to be good unto the faid Lord Seymour, in fuch
Suits and Matters as he fhould open .and.declare unto
them •, which Bill or Letter the faid Lord Admiral
thought and determined not only in his own Perfon
to have brought into the nether Houfe of your faid

Court of Parliament, but alfo to have likewife

opened the fame in the Higher Houfe, having in

both the fame Houfes laboured, ftirred, and mo-
ved a number of Perfons to take part and join

with

pofition made'ffl the Houfe of Commons. Many argued againfl: Attainders in abfence, and thought it an odd way that fome

Peers fhould rife in their places in their own H6ufe, and relate fomewhat to the {lander of another, and that he Qiould be there-

upon attairited : Therefore it was prefled, that it might be -done by a Trial, and that the Admiral mould be -brought to the bar,

and be heard plead for himfelf. But.on the 4.th ofMarch a meffage was fent from the King, That he thought it was not necef-

fary to fend for the Admiral ; and that the Lords fhould come down and renew before them the Evidence they had given in their

own Houfe. This was done, and fo the Bill was agreed to by the Commons in a full Houfe, judged about four hundred, and
there were not above ten or twelve that voted in the negative. The Bilhop, in the next page fays, But the way of proceeding

was much condemned, fmce to attaint a man without bringing him to make bis own defence, or to object what he could fay to

the Wimeffes that were brought againfl. him, was fo illegal and unjufl, that it could not be defended, only this was to be faid

for it, That if was a little more regular than Parliamentary Attainders had been formerly; for here the Evidence, upon which it

was founded, was given before both Houfes.



1549- Lord Sudley, for High-Treafon,

with him in fuch things

enterprife, whereby lie

ment chat ever

traicoroufly for

lcud enterprife',

and prepared a

as he would fet forth and

thought to breed fuch a

Tumult, Uproar and S'.dition, as well in the faid

Court, as in the whole Realm, as by the troubling

of the whole ftate and Body of this your Realm, he

might the more facily and eafily bring ro pais his

molt fearful, devilifh, and naughty Purpofe : lor

the more fure and certain compaffing whereof, like

as he feared not to fay to certain Noblemen and

others, that he would make the blackcft Parlia-

was feen here in England, fo mod
the further Accomplifhment of his

he retained a great number ot Men,
great furniture of Weapons and

Habiliments of War, ready tor the execution, of

his faid traitorous Attempts. And to colour and

cloak his laid mifchievous purpofes, did by all fuch

ways and means as he could poffibly devife and

imagine, practifc as it were for his entry towards

the fame, to leek and attain the Government or your

moft Noble Perfon, and thereby to have gotten

into his hands the order of your Realms and Do-

minions, whereunto he afpired in fuch fort, as he

did even then travail exprtlsly with the moft part of

your Highnefs's moft Honourable council, to help

him to the faid Government, doing likewife all that

he could in the Parliament by himfelt, his Servants

and Minifters, not only to hinder and lett all things

there proponed, which touched the Honour, Sure-

ty and Benefit of your Majefty and the Realrft ;

but alfo fpreading abroad Slanders touching your

Majcfty's Perfon, your deargft Uncle the faid Lord
Protector, ana the whole ftate of your Council,

over-vile, dangerous, and unmeet to be here re-

cited : Which things being by the Goodnefs ofGod
revealed, as your faid Uncle the Lord Protector

couia not chufe but heartily lament the faid Lord
Admiral's evil, malicious, 1 and corrupt Difpofitionj

chiefly in refpect of the apparent and irrecuperable

danger, which was like by the fame prefently to

have enfued to your Majefty, and to your Realms

and Dominions ; and fecondly for that he was by

proximity of Blood fo nearly joined unto him. So

hoping, that by good Advertifements and Counfels,

he might yet recover and fave him, and by the

Grace of God caufe him to caft away his naughty,

vile, and ambitious D fpofition, and to have had a

better confideration hereafter to his Duty, both to

God, and unto your Majefty, whereunto he was

moft bou'nden ; the faid Lord Protector laboured

with the whole Council and otherwife, to reconcile

and reform him, which prefently muft elfe have

perifhed in his folly and outrage. And albiet the

faid Lord Protector had then perfect knowledge

of the Attempts and Misbehaviours of the faid

Admiral before rehearfed ; and that the faid

Admiral had then faid, that he would not come at

the faid Lord Protector and Council, altho' they

fent for him, and that he would not be committed

to any ward for his doings by the belt of them,

whereby it appeared that he thought his Party

ftrong enough to refilt your Majefty's Power,

and ordinary Authority ; yet the faid Lord Pro-

tector, not ceafing with all clemency to follow

his godly and charitable purpofe, did not only ufe

all the good means he could devife by the perfua-

fions of certain of your Grace's Council, and other-

wife, to frame him to the amendment of his Evils,

and fo to bring him to the better remembrance of

his Duty
fhould have

but alfo confidering,

grown to extremity

that if the matter

being fo near,

and fo much bound to your Majefty, being new
come to your Kingdom, your Subjects not alto-

gether left in the belt concord for Matters of Reli-

gion, great flander, tumult, and danger might have

inlued thereby as well here at home in your Realm,
as from fome outward parts, with whom you were

in the War, and in fome fecret enmity ready to en-

ter the Wars, thought it, with the Advice of your

whole Council, moft meet and fureft for your Ma-
jefty to pafs his evil Doings over in filence, ana in

fomewhat the more in refpect of the better ftay,

for the time of your prefent Eltate, to bridle him
with your Liberality, and therefore to give unto

him Lands to the yearly value of eight hundred

Pounds, truftirig thereby, and by K.ch other good
means as were uled towards him, to encouragr and

move him to kave for ever that Ambition, arid fe-

ditious Mind, and to live in fuch order as might

have pleafed God, and ferved your Majefty, and

your Publick Weal. But all this notwithftanding,

the Devil, who had before planted that vile and

evil Weed'io deeply in his Heart, that the Koot <>f

the fame could not be clearly pulled out. but caufed

his Ambition eftfoons to fpring, and (hew itfelf more
rankly than it had done before : For it plainly ap-

peareth, that he tarried not long in his diflernbled

good Mood and Promife, but began afrefh to ima-

gine, compafs and devife for the latisfying of his

traitorous defire, to make a Party, Faction, and

Confederation, whereof he wouki be the head, and

did not only get as many Rules and Offices into his

hands of all Men, as he could poffibly attain, and

retained many Gentlemen and Yeomen into his Ser-

vice, making a full account and reckoning, which

he declared fecretly to fome of his familiars, that

he was thereby able of his own ruled Tenants and

Servants to make ten thoufand Men, for the obtain-

ing of his faid purpofe ; for whofe Wages he had

alfo devifed after ten thoufand Pounds by the month,

out of your Majefty's Mint at Brijiol, which he had

obtained, with all your Treafure in the fame, by
the means and confent of Sir William Sbaringtort

Knti Vice-Treafurer there, to be at his com-
mandment, which Sir William now ftandeth attaint-

ed of Treafon •, and alfo had put your Grace's

Caftle of the Holt, whereof he had the keeping,

even now of late in a readinefs, and there caufed tor

be prepared a great Furniture of Wheat, Malt,

Beefs, and a great mafs of Money, for the feeding-

and entertainment of a number of Men : which

Money he caufed to be levied and taxed half the'

Year before the fame was due -, bruiting alfo for the

better atchieving of his purpofe, and to amaze there-

with the more the people, that your Majefty ^whom
God long preferve to us) fhould be dead ; but alfa'

he laboured fundry of your Nobles, and other your

Grace's Subjects, to join with him, deviling with

divers of them, how and by what Policy, Ways,
and Means they fhould make themfelves ftrong in

their Countries for that purpofe, and how they

fhould win unto them the head Yeomen, and Ring-

leaders of the common People ; dtclarir.g how ne

meanc to have matched, and fet one Nobl man a-

gainft. another Nobleman, as he thought he could

never compafs and win to affent to this Faction and

falfe Confpiracy, promifing to divers of them fundry

Benefits ; yea, taking fo much upon him, tor the'

accomplifhment of his faid traitorous intent and

purpofe, as he fpared not to promife your moll Fx-

celient Perfon in marriage to a Nobleman's Daugi-

ter of this your Realm. And yet not contented here-

with,'
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with, for the further advancement of his moft

naughty and traiterous purpofe, did traitoroufly and

unnaturally practice even with your Highnefs's own
Perfon, to make your moft Excellent Majefty (for

your tender years unable to underftand his falfe and

traitorous purpofes) an inftrument towards the un-

doing and deftrudtion of your Highnefs, and the

fubverfion of the whole ftate of this your Grace's

Realm : perfuading your Majefty, as much as in him
did lie, not only to take upon you now in your

young and tender age, the Rule and Order of your

felf, intending and meaning by the colour thereof,

to take in his hands your moft Royal Perfon, the

Rules and Orders of all the Affairs of your Realms
and Dominions ; being already by the faid Lord
Protector, with the Advice of your Grace's moft

honourable Council, as well prudently and poli-

tickly governed, as valiantly and nobly defend-

ed againft outward Enemies, to the increafe of

your immortal Fame and Honour; but alfo to

receive and engender an hatred in your moft noble

Heart, both againft your deareft Uncle the faid

Lord Protector, and all your true and faithful

Counfellors : To the which his devilifh perfuafions

and affaults, God gave your Highnefs, even at this

age, to the great rejoice of all us your faithful

Subjects and Servants, a fpecial Grace to refift,

above common reafon, and all expectation, and
moft gracioufly without any Advice or Counfel
to refufe and deny his evil advertifements and per-

fuafions. And further, the faid Admiral did moft
falfly and traiterouQy corrupt fundry of your
Highnefs's Privy-Chamber with many gifts, and
otherwife, to the intent they mould move and
procure your Majefty to write fundry Letters at his

or their devices, and to put into your Grace's head,

a fpecial and Angular favour, affection, and truft

towards him, and a difpofition to follow whatfo-

ever he would have wrought towards all others, that

he might the rather have compaffed his moft trai-

terous purpofe, which muft needs have tended to

your Majefty's deftruction (which God forbid) and

to the utter ruin of all us, your Highnefs's moft

loving, faithful, and obedient Subjects. For, moft

gracious Sovereign Lord, befides all this, it is moft

evident and apparent, that as immediately after the

King your Father's death, of moft noble memory,
he bear a fpecial love and favour to your Grace's

Sifter, the Lady Elizabeth, fecond Perfon in the

Remainder of the State of Succeffion to the Crown
of this Realm after your Majefty, and the Heirs of

your Body, whom the living God long preferve unto

us, with the increafe of much Fruit ; and would

then of his great prefumption and traiterous de-

termination have married her, if he could by any

means have brought to pafs the fame, but that he

was ftayed by the faid Lord Protector, and other of

your Grace's Council ; fo he did not only continue

in his faid determination towards her, in the Queen
his late Wife's time, but alfo by divers fecret and

crafty means and practices, continually fought by
achieving of the fame fince the Queen's death,

as by fundry ways is confeffed, and appeareth. In-

ibmuch as the fame being perceived by your faid

deareft Uncle, and fome other befides of your

Council, and other Perfonages of Reputation ; and
the faid Admiral by them earneftly advifed to be-

ware of it, and to forbear his pretenfed purpofe,

fpecially for that it could not be but dangerous .

to your Grace's Perfon, he hath not been afraid to

defend his naughty doings and purpofes in it, and

to aflc why he fhould not continue his fuit towards

the faid Lady Elizabeth ? with fundry other words
declaring his full intent and determinations to it -

r

and neglecting, all good advices, reafons, and ad-

monitions made, given or alledged, contrary to

his purpofe, he hath fecretly and earneftly follow-

ed it, in fuch fort, as if fundry other his mif-

chievous devices and practices had not appeared,

and come to knowledge: it is evident that he
would have done what he could fecretly to have
married her, as he did the late Queen, whom it

may appear he married firft, and after fued to your
Majefty, and the Lord Prott&or, and your Coun-
cil, for his preferment to it ; whom neverthelefs it

hath been credibly declared, he holp to her end to

hafte forwards his other purpofe. But what this-

marriage of your faid Sifter, with his prepared

forces and confederacies fhould mean, and what the

getting of the rule and order of your Majefty's

Mint at Briftol into his hands, with ten thoufand

men, which befides all his friends, and divers re-

tainers, he accounted himfelf furnifhed of, and able

to make all times within his own rules, and of his

own fervants and tenants, fhould tend unto, for

the wages and entertainments of whom he had pre-

pared, as is aforefaid, confidering that the faid Ad-
miral at all times when occafion of the fervice of

your Majefty was neceffary or requifite, went al-

ways back, and refufed to take it upon him, whe-
ther it were by fea or land, as your Grace's Coun-
cil both know, and divers times have lamented,

and in that cafe travelled with him (in vain) to

bring him unto it, whereby no good mind or will

of him towards your Majefty's fafety or affurance

can appear. And upon all thefe finifter ways and
means, what his corrupt and fubtil attempts of get-

ting your moft Noble Perfon into his hands, by co-

lour whereof he might have wrought what he

would, and whatfoever his ambitious intent could

have devifed with his preparation of victuals' and
money, and other his faid doings at your faid Grace's

Caftle of the Holt, and in the parts thereabouts

would have wrought in the end, fpecially in this

tender age of your Highnefs, and whilft your Ma-
jefty is in the Government of a Protector, it is

fearful to confider and think upon, r d cannot o-

therwife be taken, but to be indee re than a
manifeft declaration of a traitorous u.^ .ig to your
Crown of this Realm, and to be King of the fame,

and an open deed and act, and a falfe and traitor-

ous compafs and imagination to depofe and deprive

your Majefty from your Royal Eftate and title of

your Realms, and to compafs and imagine the death

of your moft Noble Perfon, and moft traitoroufly

to take away and deftroy all things which fhould

have founded to the lett and impediment of his moft

traitorous and ambitious enterprize.

And further, gracious Sovereign Lord, to declare

the traitorous difpofition of his nature, and how lit-

tle he cared to offend your Grace's law, and how he

did yet lefs regard his truth and duty towards your

Grace, where tVilliam Sharington, Knight, late of

London, the tenth day of July, in the firft year of

your Grace's reign, hath in the County and City

of Briftol, falfly and traitoroufly forged and coun-

terfeited certain of your Grace's coin, and further

imbezzled and purloined from your Majefty un-

truly and falfly at the leaft, the fum of forty thou-

fand pounds, for part whereof the fame Sir William

Sharington upon his own confeffion is attainted of

treafon according to your Grace's laws ; to which
faid
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faid traitorous acts, the faid Lord Admiral did not

only abet and procure the faid Sir William Sharing-

ton, labouring him he fhould get as much money
from time to time into his hands for his purpofe as

he could, fo that he might ever have a good mafs

in areadinefs ; but alio fince the time of the faid

treafons and traitorous act, fo done by the faid

Sir William Sharington, the faid Lord Admiral ha-

ving perfect: knowledge thereof, as well by the de-

claration of the moft part of your Highnefs's Coun-

cil, as by fome of his own counfel learned, hath

traitoroully comforted, aided, aflilted, and main-

tained the fame Sir William Sharington in his faid

traitorous acts and faults againft your Grace's laws

and ftatutes of this Realm ; taking the patent, in-

dentures, books and reckonings of the ferpe Sir Wil-

lam Sharington, of his own authority, into his cufto-

dy, and affirming both to fundry of your Grace's

Council, and to divers of your fubjefts, that the

faid Sharington had wrong to be committed : de'vi-

fing all the ways he could poffible, contrary to his

duty and allegiance, traicoroufly to bear him in his

evil and traitorous doings, and to deliver him, if

he by any means might have come by him.

And for a further proof to induce that the faid

Admiral did maintain and comfort the fame Sha-

rington where the faid Admiral owed to the faid

Sharington two thoufand eight hundred pounds, the

faid Sharington upon a mifixuft which he had before

his apprehenfion, that he fhould for his fault and

proceedings come one day to his trial and examina-
tion, communicating the fame with the faid Lord
Admiral, the faid Admiral agreed and promifed

not only to aid and maintain and bear him to the

uttermoft of his power, as indeed he" did both as is

aforefaid, and in confulting with learned men for

him, and otherwife, but alio for his more afTured

aid, being indebted to the faid Sharington the fum
of two thoufand eight hundred pounds, untruly con-

fpired with the faid Sharington upon a bill, whereby
it appeared that the faid Sharington fhould owe un-

to him the fum of two thoufand pounds with inte-

refts, fo as the laid Admiral might help and relieve

Jiim with that two thoufand pounds, with the inte-

reft at your Majefty's hand as a debt unto himfelf

;

and alio wir'1
r so thoufand eight hundred pounds

which the
1

Admiral owed indeed to the faid

Sharington, u.^^unting in the whole to five thoufand

and fix hundred pounds : which bill moft untruly,

and to the maintenance and favour of the faid Sha-
rington, the faid Lord Admiral affirmed before the

faid Lord Protector, and your Highnefs's Council,

to be a true bill, and the fame two thoufand eight

hundred pounds with the intereft to be his juft debr,

and fo was taken, until the faid Sharington' hlmkli'

conferred and affirmed the truth, whereby the covin
and falfhood plainly appeared to the contrary.

Finally, mod gracious Sovereign Lord, it were
too much and over tedious to moleft and trouble

your excellent Majefty, either with the remem-
brance of his evil doings in his office of the Admi-
ralty, wherein he hath fo manifeftly recited, main-
tained, aided and comforted fundry pirates, and
taken to his own ufe the goods piratoufly taken
againft your laws, and exprefly againft the orders

determined by the Lord Protector and the whole
Council, whereunto his own hand hath been for the

restitution of them •, whereby he hath moved almoft
all Princes Chriftian to conceive a grudge and dif-

pleafure, and by open wars to leek remedies at

their .own hands, to the great trouble and danger
Vol. VII.

of your Majefty, your realms and dominions, and
to the great charge, lofs and difquict of your moft
loving and faithful fubjefts, and to the peril of
breaking of the leagues and treaties of amity be-

twixt your Majefty and other foreign Princes, as

their Ambafladors here have plainly declared, and
as prefent experience teacheth ; or to exprefs his

numerable untruths, falfhoods, and deceitful prac-

tices, difcoverlng and opening of your Majefty's

Councils, refulal to ferve your Highnefs as he hath

been commanded, oppreflfion and manileft extor-

tion of your Majefty's fubjects, ufing IJland and
other voyages by the fea ; and his determination

of revenge towards all men, with whom he was
offended, which his own letters and other tefti-

monies do declare againft him ; with a full refolu-

tion to have put the whole of his intent fhortly

in experience and execution (if God had not pre-

vented it) to the deftruction of your moft Royal
Perfon, and the fubverfion and alteration of the

whoie eftate of your realms and dominions. Where-
fore confidering as well that he is a member fo

unnatural, unkind and corrupt, and fuch a heinous

der of your Majefty and your lawsj as he can-

not nor may conveniently be fuffered to remain

in the bo^y of your Grace's commonwealth, buc

to the excream danger of your Highnefs, being

head, and of all the good members of the fame,

and is too pernicious and dangerous an example^

that fuch a perfon fo much bound and fo forget-

ful of it, fo mercifully heretofore intreated, and

by fundry and great benefits allured and called,

and fo cruelly and ingrately continuing in his falfe

and traitorous intents and purpofes againft your

Highnefs, and the whole eftate of your realm, fhould

remain amongft us

:

' It may therefore pleafe your excellent Majefty*
' that it may be enacted with your Highnefs's affenr,

' the -Lords fpiritual and temporal, and the Com-
4 mons in this prefent Parliament affembled, and
' by authority of the fame, That the faid Sir Tho-
' mas Seymour, Knt. Lord Seymour of Sudley, high
' Admiral of England, for the faid traitorous offen-

' ces and deeds, fliall be by the authority of this

' prefent Parliament adjudged and attainted of
' treafon : And that the fame Sir Thomas Seymour,
' Knt. Lord Seymour of Sudley, high Admiral of
' England, fhall have, fuffer, and fuftain fuch
' pains of death, as in cafes of High-Treafon- have
' been ufed and accuftomed. And alfo that the
' faid havd-Seymour of Sudley fliall forfeit and lofe

' to your Majefty, and your Heirs, all fuch caftlesj

* manors, lands, tenements, leafes, meadows, pa-
' ftures, woods, waters, rents, reverfions, fervices*

' offices, fees, annuities, and all other heredita-

' ments, goods, chattels and debts, whatfoever the
' fa.me Lord Seymour had, injoyed, or was feized

* or poffefTed of at the feventeenth day of Janv.ary,

' in the fecond year of your Grace's reign, or aC

' any time fince.

• And that all fuch caftles, manors, lands te-

' nements, meadows, leafes, paftures, woods, wa-
* ters, rents, reverfions, fervices, offices, fees, an-

' nuities, and other hereditaments, to be by autho-

' rity of this prefent aft adjudged, veiled, and
' deemed, in the actual and real poficiTion of your
' Highnefs, from the faid feventeenth day of Ja-
' nuary, without any office or inquifition to be
' thereof had or found. Saving to all and every

' perfon and perfons, and bodies politick and cor-

C * poratey
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porate, arid to their heirs, affigns, and fucceffors,

* and to every of them (other than the faid Lord
1 Seymour of Sudley and his heirs) all fuch rights,
c

titles, interefts, ufes, poffeffions, reverfions, re-

' mainders, entries, conditions, leafes, fees, offl-

' ces, rents-fervices, rents-charges, rents-feck, an-

' nuities, commons, and all other commodities
* profits, and hereditaments, whatfoever they or
< any of them'had, might, or ought to have had,

* if this prefent aft had never been had or made.
' Furthermore, the King's Majefty is pleafed

c that it be enacted, that all perfon and perfons,

' -bodies politick and corporate, and their executors
e and administrators, fhall be well and truly con-

' tented and paid, upon their humble fuit and peti-
4 tion hereafter to be made unto his Highnefs of
' all fuch debts, which either by fpecialty, or by .

' any other juft and true contrail, the laid Lord
* Admiral did owe to them or any of them at any
e time before the faid feventeenth day of January,
* in the faid fecond year of his Majefty's reign*.' .

' On the tenth of March the Council refolved to

prefs the King that juftice might be done on the

Admiral : and fince the cafe was fo heavy and la-

mentable to the Protector, (fo it is in the Council-

Book) though it was alfo forrowful to them all,

they refolv'd to proceed in it, fo that neither the

King, nor he fhould be further troubled with it

;

after dinner they went to the King, the Protector

being with them : the King, faid he had well ob-

ferv'd their proceedings, and thank'd them for their

great care of his fafety, and commanded them to

proceed in it without further molefting him or the

Protector; and ended, I pray you, my Lords, do fo.

Upon this they order'd the Bifhop of Ely to go to

the Admiral,, and to inftruct him in the things that

related to another life, and to prepare him to take

patiently his execution ; and on the 17th of March
he having made report to them of his attendance on

the Admiral, the Council fign'd a Warrant for his

execution, viz.'

The Warrantfor the Admiral's Execution.

Ex Libra rT^HIS day, the 17th of March, the
Concilii. X Lord Chancellor, and the reft of the
f°l- z47- King's Council, meeting in his Highnefs's

Palace oiWeftminfier, heard the report of the Bifhop

of Ely, who by the faid Lords, and others of the

Council, was fent to inftruct and comfort the Lord
Admiral ; after the hearing whereof, confulting and

deliberating with themfelves of the time mod con-

venient for the execution of the faid Lord Admiral,,

now attainted and condemned by the Parliament,

they did condefcend and agree, That the faid Lord
Admiral mould be executed the JVednefday next

following, betwixt the hours of nine and twelve in

the forenoon the fame day, upon Tower-Hill : His

body and head to be buried within the Tower ; the

King's writ (as in fuch cafes as heretofore hath been

accuftomed) being firft directed and fent forth for

that purpofe and effect. Whereupon calling to the

Council- Chamber the Bifhop of Ely, they wille^

him to declare this their determination to the faid

Lord Admiral ; and to inftruct and teach him,
the beft he could, to the quiet and patient fuffer-

ing of juftice, and to prepare himfelf to Almighty
God.

T. Cantuarien.

R. Rich Cancel.

W. St. John.

J. Ruffe!.

J. Warwick.

F. Shrew/bury.

E. Somerfet.

William Paget.

Anthony Wingfield.

William Petre.

A. Denny.

Edward North.

R. Sadler.

Thomas Southampton:.

The faid Bifhop, after-he had been with the Lord
Admiral, repairing- again to the Court, made re-

port to Mr. Comptroller and Secretary Smith of the

Lord Admiral's requefts -f , the which were, that

he required Mr. Latimer to come to him -, the day of
execution to be deferr'd, certain of his Servants to be
with him, his Daughter to be with my Lady Duchefs
of Suffolk to be brought up, and fuch like. Touch-

.

ing which requefts, the faid Lords and the reft of
the Council declar'd their minds to Mr. Secretary

Smith, willing him to write their anfwer in a Letter

to the Lieutenant of the Tower, who fhould fhew in

all thofe requefts their refolute anfwer to the faid

Lord Admiral •, which was done accordingly.

On the 20th of March he was brought to the

Scaffold.

And in the fourth Sermon of Mayfter Hughe Laty-

mer\, whych he preached before the Kynge wythin
hys Graces Palayce at Weftminfter, the xxix day of
Marche, is the following account of die Lord Ad-
miral!.

I knowe more of my Lord Admiral's death fith

that tyme, then I did knowe before. O faye they,

the man dyed very boldly, he woulde not have done
fo, hadde he not bene in a juft quarell.

This is no good argument, my frendes. A man
femeth not to feare death, therefore hys caufe is

good. Thys is a deceavable argumente. He went
to hys death boldely : Ergo, he ftandeth. in a juft

quarell.

If I mould have faied at that I knewe, youre
eares woulde have yrked, to have hearde it, and-

nowe God hathe brought more to lyghfe. And as

touchyng the kynde of hys death, whether he be
faved or no, I referre that to God onely. What
God can do, 1 can not tell. I wyf not denye but that

he maye in the twynkeling of an eye fave a man,
and turne hys harte. What he dyd, I cannot tell.

And when a man hathe two ftrokes wyth an axe,

whoo can tel that betwene two ftrokes he doth re-

pent. It is very hard to judge ; well, I wyll not

go fo nye to worke, but this I wyl fay, if thei afke

me what I thinke of hys deathe, that he dyed very

daungeroully, yrkefomelye, horryblye.

The man beyng in the Tower, wrote certayne

papers, whiche I fawe my felfe. Thei were two
lyttle ones, one to my Ladye Maryes Grace, and

ano-

* But in the 3 and 4 of Edw. 6. there pafs'd an Act for reftitution in blood of Mary Seymour, Daughter to Sir Thomas Seymour

Knt. Lord Seymour of Sudley, late Admiral of England. See Rajlal, vol. I. pag. 996.

f Strype's Memorials, vol. II. pag. 128.

t The Reverend Mr. Wilfon in \as tranflation of Monf. DeThou's Hiftory of his Own T^ime, vol. I. pag. 272, fays, ' The Duke
' of Somerfet the Protedtor had conceiv'd a jealoufy (which was fomented by the emulation of the women) of his Brother Thomas
' the Admiral, who had married Catherine Parr, the late King Henry's widow ; and had order'd him to be committed to prifon,
c on fufpicion of aiming at the Crown : and as it is the temper of that nation to be over-hafty and prepoftcroufly fevere in mat-
' ters which relate to the commonwealth, after he had him put to the rack, lie at kit, by the fuggeltion of Hugh Latimer, pvoca-
' red him to be eondemn'd to death ; and on the 20th of March to be beheaded.

|j
This is only to be found in the Aril Edition of Latimer's Sermons in a fmall thickOctavo, for the later Editions areallca-

ftrated.
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another to my Ladye Elizabeth?* Grace, tendynge

ro thys ende, that they fhoulde confpyre agaynft my
Lord Proteclour's grace.

Surely fo- feditioufly as could be. Nowe what a

kind of death was thys, that when he was readye

to laye his head upon the blocke, he turnes me to

the Leveten antes Servaunte and fayeth, byd my fer-

vaunte fpede the thyng that he wottes of: Wei, the

worde was over-heard.

Hys fervaunt confefled thefe two papers, and they

were found in a ihooe of hys. They were fo fowen

between the foules of a velved fhooe. He made, hys

ynke fo craftel'y, and wyth fuch workmanfhip, as

the lyke hath not bene fene.

I was Prifoner in the Touer mifelfe, and I coulde

never invente to make ynke fo. It is a wonder to

heare of his fubtilitie. Pie made hys pen of the

aglet of a poynte that he plucked from hys hofe,

and thus wrote thefe letters foo feditioullye, as ye

have hearde, enforfynge many matters agaynft my
Lord Protectour's grace, and fo fourth. God had

lefte him to himfelfe, he hadde cleane forfaken hym.
What woulde he have done if he had lived ftyll ?

that went about thys geare, when he Jayed hys head

on the blocke at the ende of hys lyfe. Charity (they

faye) worketh but godly, not after thys forte. Well,

he is gone, he knoweth hys fate by thys, he is ey-

ther in joy or in payne. There is no repentance after

thys lyfe, but if he dye in the ftate of damnacion,

he fhall ryfe in the fame. Yea, thoughe he have a

whole monkerye to fynge for hym, he (hall have

hys fynal fentence when he dyeth.

And that fervant of hys that confefled and ut-

tered thys gere, was an honeft manne. He dyed

honeftlye in it. God put it in his herte. And as

for the tother, whether he be faved or no, I leave

it to God. But furelye, he was a wycked man, the

Realme is well rydde of hym.
It hath a treafure, that he is gone, he knoweth

hys fare by thys. A terrible example furelye, and

to be noted of every man ;_ nowe before he fhoulde

dye, I hearde faye he had commendations to the

Kyng, and fpake manye wordes of his Majeftye.

All is the Kynge, the Kynge. Yea, Bona Verba.

Thefe were fayre wordes, the Kynge, the Kynge.

It hath been the Caft of all TraitOurs to pretend

nothing againft the Kynges Perfon, they never pre-

tend the matter to the Kynge, but to other. Sub-

jects maye not refyfte anye Magiftrates, nor oughte

to do nothing? contrarye to the Kynges Lawes.

And therefore thefe wordes, the Kynge, and fo

fourth, are of fmall effect. I have hearde muche
wickednes of thys manne, and I have thought oft,

Jefu, what wyl worth, what wyl be the ende of

thys manne ? Among others (that went to execution)

I hearde of a wanton woman, a naughtye Iyer, a

whore, a vayne bodye : and was Iedde from New-
gate to the place of execution, for a certain robbe-

rye that fhe had committed, and fhe hadde a wycked
communication by thewaye. This woman, I faye,

as fhe wente by the waye, had wanton and folyfhe

talke, as thys: That yf good fellowes hadde kept

touch wyth hyr, (he hadde not been at thys time in

that cafe ; and amongfte al other talke, fhe faied,

That fuch a one, and named this manne, had hyr

maidenheade fyrfte ; and heryinge thys of hym at

ir
that tyme, I loked ever what woulde be hys ende,
what woulde become of hym.
He was a manne the fardeft frome the feare of

God that ever I knewe or hearde of in Englande.

Fyrfte he was author of all thys woman's whore-
dome. For if he had not had' hyr maydenhead,
fhe rriyghte have been maryed, and become an ho-
nefte womanne ; whereas nowe beying nought with
hym, fhee fell afterwarde by that occafion to other

:

And they that were nought with hyr fel to robbery,

and fhe folowed ; and thus was he author of all thys.

This geare came bi fequels, peradventure thys maye
feeme to be a lyghte matter, but furelye it is a great

matter : and he, by unrepentance, fel frome evyl to

worfe, and from wOrfe to worfte of all, tyll at the

length he was made a fpectacle to all the worlde. I

have hearde faye, he was of the opinion that he be-

lieved not the immortalytye of the Soule, that he

was not ryghte in the matter. And it mighte well

appear by the takyrtge of hys death. But ye well

fay, What ye fclaunder, ye breake Charitye.

Nay, it is Charitie that I do, we canne have no
better ufe of hym nowe, than to warne others to be-

ware by hym.
Chrift faith, remember Lotted Wife ! fhe was a

woman that would not be content with her good
ftate, but wreftleled wyth God's callinge ; and fhe

was for that caufe turned into a Salt Stone, cr?c.

Thus may thys man be an example to us. Let us"

all fubjects judge well of our Magiftrates, in fuche

matters, and be content wyth theyr doings and loke

not to be of the Connfaile.

And thus toke I occafion eo fp"eake of him, and
to profit you thereby, and I befeech you lb to take

it, he may be a good warnyng to us, and this is the

beft ufe that wee can have of him now.
In his fifth Sermon he faieth, You will faye this,

the Parliament Houfe are wifer than I am ; you
might leave them to the defence of themfelves : Al-
though the men of the Parliament Houfe can de-

fende themfelves, yet have I fpoken thys of a good
zeale, and a good ground of the Admiraile's wry-
tinge : I have not fayned, nor lyed one jote. I will

nowe leave the honourable Counfayle to anfwer for

themfelves. He confefled one fact, he woulde have
hadde the Governaunce of the King's Majefty, and
wot ye whye? He fayed, he would not in his mi-
rtoritie have him brought up lyke a warde. I am
fure he hath bene brought up fo godly, with fuch

Schole-mafters, as never King was in Englande,

And in his feventh Sermon he faieth thus : I

have heard fay, when that good Quene (meaning
Queen Catherine) that is gone, had ordained in her

houfe, dayly prayer both before none and after none,

the Admyral gettes hym out of the waye, lyke a

moule diggying in the earth. He fhal be Lotte's

Wyfe to me as long as I lyve. He was a covetous

man, an horrible covetous manne j I woulde theie

were no mo in England: He was an ambicious man j

I woulde there were no mo in Englande : He was a

fedicious man, a contemnar of Commune Prayer ;

I would there were no mo in England : He is gone,

I wolde he had lefte none behind him. Remem-
ber you, my Lordes, that you pray in your houfes,

to the better mortification of your Flefhe.

Vol. VII. C 2 II. Pro-
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IL Proceedings againft Edward, Duke of Somerset^ in Parlia-

ment, for Mi/demeanours and Highereafony "Jan. 1550*

3 and 4 jEdfcu. 6.

by the Lord Rich, Lord Chancellor ; the Lord St.

John, Prefident of the Council ; the Marquis of
Northampton ; the Earl of Warwick, great Cham-
berlain

; and mod of the Council. On the i2t
of OElober the whole Council went to Windfor, an
coming to the King, they protefted, that all they had
done was only out of zeal and affeftion to his Per-
fon and Service. The King received them very
kindly, and thanked them for their care of him.
On the 13th they fat in Council, and fent for thofe

who were ordered to be kept in their Chambers,
only Cecil (afterwards the famous Lord Eurleigh)

was let go ; and, in the end, the Lord Protector was
commanded from the King's prefence, arid commit-
ted to Ward in a Tower within the Caftle-of Wind-

for, called Beauchamp Tower : and the next day, be-

ing the 141th, they brought from thence the Protec-

tor, and conveyed him to the Tower of London.

Some time after, the Lords reforted to the Tower,
and there charged the Protector with the following

articles of Mifdemeanour and High-Treafon**.

Articles objeBed to the Duke of Somerfet.

1. f 1 ^HAT he took upon him the office of Pro-

X teclor, upon exprefs condition, that he
fhould do nothing in the King's affairs, but by
affent of the late King's Executors, or the greatelt

part of them.

2. That contrary to this condition, he did hinder

Tuftice, and fubvert Laws of his own authority, as

well by letters as by other command.

3. That he caufed divers perfons, arrefted and
imprifoned for Treafon, Murder, Man-flaughter,

and Felony, to be difcharged, againft the laws and
ftatutes of the Realm.

4.' That he appointed Lieutenants for Armies,
and other Officers for the weighty affairs oftheKing,

under his own writing and feal.

5. That, he communed with Ambaffadors of

other Realms alone, of the weighty matters of the

Realm.
6. That he would taunt and reprove divers of the

King's moft honourable Counfellors, for declaring,

their advice in the King's weighty affairs againft his

opinion; fometimes telling them, that they were not

worthy to fit in Council j and fometimes, that he

need not to open weighty matters to them ; and that

if they were not agreeable to his opinion, he would
difcharge them.

7. That againft law he held a Court of Requeft

in his own houfe ; and did enforce divers to anfwer

there for their freehold and goods, and did deter-

mine of the fame.

8. That
* See the Articles offered by the Prote&or, and the Letters that pafied between the Lords and theKing, in Burnet' s Reforma-

tion, Vol.11, in the Collection of Records, p. 183, EsTc

f This Proclamation, which had made him a Traitor, within three days was called in again, with commandment given,

none of them to be fold. Fox's Book ofMartyrs. Vol. II. p. 1247. Old Edit.
** Fox, and Haywari (in his Life of King Ed<ward the 6th) both fay, the Duke was in the Tower a fmall time before the

Lords laid the Articles to his charge : But Burnet and Rafin fay, the Duke was called before the Council on the 14th, and that

the Articles of his accufation were then read to him.

1 HE Duke of Somerfet having taken

. the part of the common people againft
' the Nobility in the bufinefs of inclo-

fures,made himfelfmany enemies. He
had alfo given great grounds of jea-

loufy by entertaining foreign Troops

in the King's fervice; and the noble palace he was

raifing in the Strand out. of the ruins of fome Bifhops

houfes and churches, drew as publick an. envy on
him as any thing he had done : And his acting by

his own authority, without afking the advice of the^

Council, and often againft it, was affuming a regal,

power, and feemed not to.be endured bythofe who
thought they were in all points his equals. Thus, all

September, there were great heats between the Lords
and him. The King was then at Hampton-Court,

where the Protector alfo was, with fome of his Re-
tinue and Servants about him, which increafed the

jealoufies : for it was given out, he intended to carry

away the King. On the 6th of October, fome of the

Council met, and fent to the Lord-Mayor and Al-

dermen of London to obey no Letters from the Pro-

tector, and wrote to the Nobility to inform them
how they were proceeding. The Protector, hearing

of thefe things, removed the King to Windfor in all

hafte, and armed fuch as he could. gather for his

prefervation : Whereupon feveral Letters paffed be-

tween the Council at London, and thofe at Windfor*;

and at laft a Proclamation was publifhed againft

the Protector to the following effect: 1. " That
" the Protector, by his malicious and evil Govern-
" ment, was theoccafion of all the fedition that of
" late happened within the Realm. 2. The lofs

" of the King's pieces in France. 3. That he was
" ambitious and fought his own Glory, as ap-

" peared by building of moft fumptuous and coftly

" houfes in the time of the King's Wars. 4. That
" he efteemed nothing the grave Council of the

" Counfellors. 5. That he fowed divifion between
"- the Nobles, the Gentlemen, and the Commons.
" 6. That the Nobles affembled^themfelves toge^'

'•' ther at London, for none other purpofe, but to

" have caufed the Protector to have lived within
" limits, and to have put fuch order for the furety

" of the King's Majefty as appertained : Whatfo-
" ever the Protector's doings were, which they faid

" were unnatural, . ungrate, and traitorous. 7.

" That the Protector flandered the Council to the

" King, and did what in him lay to caufe va-
*' riance between the King and the Nobles. 8.

" That he was a great Traitor f, and therefore the

" Lords defired the City and Commons to aid them
" to take him from the King." This was figned
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8. That being no Officer, without the advice of

the Council, or mod part of them, he did difpofe

Offices of the King's gift for money -, grant leafes

and wards, and prefentations of Benefices pertaining

to the King ;
gave Bifhopricks, and made fales of

the King's Lands.

9. That he commanded alchimy, and multipli-

cation, to be praftifed, thereby to abafe the King's

Coin.

10. That divers times he openly faid, that the

Nobility and Gentry were the only caufe of dearth

;

whereupon the people rofe to reform matters of

themfelves.

11. That againft the mind of the whole Council,

he caufed Proclamation to be made concerning in-

clofures ; whereupon the people made divers infur-

reclions, and deftroyed many of the King's Sub-

jects.

1 2. That he fent forth a Commifiion, with arti-

cles annexed, concerning inclofures, commons, high-

ways, cottages, and l'uch like matters* giving the

Commiflicmers authority to hear and determine thofe

caiifes, whereby the laws and ftatutes of the Realm

were fubverted, and much Rebellion raifed.

13. That he fuffered Rebels to affemble and lie

armed in Camp, againft the Nobility and Gentry of

the Realm, without fpeedy reprefiing of them.

14. That he did comfort and encourage divers

Rebels, by giving them money, and by promifing

them fees, rewards, and fervices.

15. That he caufed a Proclamation to be made
againft law, and in favour of the Rebels, that none

of them fhould be vexed or fued by any for their

offences in their Rebellion.

16. That in time of Rebellion, he faid, that he

liked well the actions of the Rebels ; and that the

avarice of Gentlemen gave occafion for the people

to rile ; and that it was better for them to die, than

to perifh for want.

1 7. That he faid, the Lords of the Parliament

were loth to reform inclofures, and other things,

therefore the people had a good caufe to reform

them themfelves.

1 8. That after declaration of the defaults ofBul-

loign, and the pieces there, by fuch as did furvey

them, he would never amend the fame.

19. That he would not fuffer the King's pieces

of Newhaven, and'Blackne/s, to be furnifhed with

men and provifion ; albeit he was advertifed of the

Defaults, and advifed thereto by the King's Coun-
cil ; whereby the French King was emboldened to

attempt upon them.

20. That he would neither give authority, nor

fuffer Noblemen and Gentlemen to fupprefs Rebels

in time convenient ; but wrote to them to fpeak the

Rebels fair, and ufe them gently.

2i. That upon the 5th of OcJober, the prefent

year, at Hampton-Court, for defence of his own pri-

vate caufes, he procured feditious Bills to be written

in counterfeit hands, and fecretly to be difperfed into

divers parts of the Realm •, beginning thus : Good
people ; intending thereby to raife the King's fub-

jects to Rebellion and open War.
22. That the King's Privy-Council did confult at

London to come to him, and move him to reform

his Government ; but he hearing of their affembly,

M
declared, by his letters in divers places, that they
were high Traitors to the King.

2 j. That he declared untruly, as well to the

King as to other young Lords attending his Perfon,

that the Lords at London intended to deftroy the

King ; and defired the King never to forget, but

to revenge it ; and defired the young Lords to put
the King in remembrance thereof; with intent to

' make fedttion and difcord between the King and his

Nobles.

24. That at divers times and places, he faid, the

Lords of the Council at London intended to kill me

;

but if I die, the King ftiall die : and if they famifli

me, they (hall famifh him.

25. That of his own head he removed the King
fo fuddenly from Hampton-Court to PVindJor, with-

out any provifion there made, that he was thereby

not only in great fear, but caft thereby into a dan-

gerous difeafe.

26. That by his Letters, he caufed the King's peo-

ple to aflfemble in great numbers in armour, after}

the manner of War, to his aid and defence.

27. That he caufed his fervants and friends at

Hampton-Court and Wind/or, to be apparelled in the

King's armour, when the King's fervants and guards!

went unarmed.

28. * That he caufed at Windjor his own perfon

in the night-time to be guarded in harnefs by many
perfons, leaving the King's Majefty's perfon un-

guarded •, and would not fuffer his own guard and
fervants to be next the King's Perfon, but appointed

his fervants and friends to keep the gates.

29. That he intended to fly to Jerfcy or JValesi

and laid poft-horfes and men, and a boat, to that

purpofe
-f

.

After he had read and confidered the. above Ar-
ticles, he fent the underwritten iubmiffion to the

Lords.

Edward, Duke ofSomcvkt'sJirft
x

Subtnijjion,

I
Edward, Duke of Somerfet, have read and
confidered the'fe faide twenty nine Articles be-

fore fpecified, and do acknowledge my faide of-

fences, faults, and crimes, doone and contained iri

the fame, and moft humblie proftrate on my knees,

do fullie and wholie fubmit my felfe to the moft
aboundant mercy and clemencie of the King's Ma-
jeftie, for the moderation of my- faide offences ;

having my full truft and confidence, that his Ma-
jeftie, with the advice of his Highneffe moft honour-

able Counfaile, will confider mine offences, faukes,

wordes, and proceedings, that if anie of my faide

offences be by his clemencie pardoned, remitted, or

otherwife difcharged, that I maie enjoye the bene-

fite thereof, although the fame become u'nknowne.

And farther, I do moft humblie befeech all my
Lordes, and other his Majefties moft honourable

Counfayle, not onlie to be meanes to his Majeftie,

to take awaie and confider mine offences to have

proceeded more of ignorance, negligence, follie,

wilfulnes, and for lacke of good confideration, than

of anie cankerd or malicious hart, evil intent or

thought, tending to anie Treafon to his Majeftie or

Realm : But that it may pleafe his Majeftie, by
the

* This Article is in Stool's Chronicle, but omitted in HaynoariPs Life of EJtu, 6. and Burnet's Reformation.

+ Rapin, Vol. VIII. Oil. Edit. p. 72. fays, Upon thefe accufations, to vyhich it was then no time to anfwer, he was fent to

the Tower ; thofe whom he had taken fo much pains to humble being become his proper judges. He could not deny that moft

of the fads laid to his charge were true. But the queftion was, Whether they were crimes : for he was accufed neither of fraud

nor of rapine, nor of extortion, But that was to be decided only by the Peers of the Realm, or by the Parliament,
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tjie charitable advife of their good Lordfffps, to

have pity upon mee, my wife and children, and to

take fome mercifull waie with me; not according to

the extremity of his lawes, but after his great good-

nefs and clemencie, whereunto whatfoever it (hall

bee, I doe moft humblie With all my hart fubmit

my felfe.

'

Written with mine owne hande the 2 %d Day of De-

cember, (Burnet fays the 13th) in the yiyeere

of our Soveraigne Lord King Edward the Sixth.

However, on the fecond of January, a Bill was

put in againft the Duke of Somerfet of the Articles

before-mentioned, with the above Coiteffion. This

he was prevailed with to do, upon affurance given,

that he fhould be gently dealt with, if he would

truly confers and fubmit himfelf to the King's mer-

cy. But fome of the Lords faid, they did not

know whether that Confeffion was not drawn from

him by force; and that it might be an ill precedent

to pafs Acts upon fuch papers, without examining

the party, whether he had fubferibed them freely

and uncompelled : Whereupon a Committee was ap-

pointed of four- Temporal Lords and four Spiritual,

who were fent to examine him concerning it. The
day following the Bifhop of Coventry and Litchfield

made the Report: That he thanked them for their

kind meffage, but that he had freely fubferibed

the GonfelTion * that lay before them. He made

it on his knees before the King and Council, and

figned it ; and he proteffed his offences had flowed

from rafhnefs and indifcretion rather than malice;

and that he had no treafonable defign againfl: the

King or his Realms. So both Houfes fopn paffed

the Bill againfl: him, and he was fined, by Acl of

Parliament, intirled, An AEi touching the Fine and

Ranfome of the Duke of Somerfet ; that is, for the

puniftiment of his late mifdemeanors, whereby he

was fined 2000 /. a year of land, and loft all his

goods and offices-,' Upon this, he fent another

fubmiffion.

The fecond Submjflion of Edward Duke of
Somerfet, Prifoner in the Tower.

I
Am moft fearefull and full of heavineffe, my
verie good Lordes, to underftande that my

laft letter was no better accepted at your Lordfhips

handes, to whom I am bounde during my life, for

your moft gentle and mercifull dealinge with me,

that it pleafed your goodneffe to bring my cafe to a

fine. I trufte your Lordfhipes never think that ever

I did, or woulde intende, to ftand againft the King's

Majeftie and youre Lordfhipes Goodnes, or that I

woulde goe about to juftifie my caufe, feeing his

Majeftie and your Lordfhipes offereth clemencie,

mercie, and pardon. Although the fine be to me
importable, yet I doe commit my felf wholie to

his Highneffe and your Lordfhips mercies; Tpray

3,
onlie the moderation of it, and did covet to declare

to youre goodnefle mine inabilitie to beare it : And
yet referred all to hi's Majeftie, and your wifdome,
goodnefle, and diferetion. And I moft humbly de-

fire your Lordfhipes not to think that I was about
to contende with your Lordfhipes ; when I did
fpeake of my cortfeience, I might erre, in that I

thought I did for the beft,as I doe acknowledge and
confeffe, that neither I am the wifeft man in the

worlde, nor yet if I were, I fhoulde not efcape with-

out a moft Angular grace, but manie times I fhoulde

offende: But I leave all that,, and moft humblie,
fimplie, wholie, and lowlie, I fubmit my felfe to

the Kinge's Majeftie and to your good Lordfhipes ;

appealing from the rigour and extremitie of his

Majtftie's lawes, to his Majefty's great mercie and'

clemencie
; praying your goodnefs to bee meanes

to his Majeftie, not to bee offended with mee,- nor

to exclude his Majeftie's mercie and benignitie from
me, for my rudenefs and lack of diferetion, but to

accept my good mindeas one thatfaine woulde doo
that were well. And when I cannot or have not

doone that things I ought to do, I would gladlie

amende, and am readie at all times without condi-

tion to doo and fufFer willinglie that thing that

your honours will appoint mee, accepting what
clemencie or mercie foever I obtayne to be of his

Majeftie's and your goodnefle. Moft humbly on
my knees praying his Majeftie and your good
Lordfhips to pardone mine offences, and to order

me for them, as to his mofte high mercifull cle-

mencie fhall appeere convenient. And finallie fly-

ing from extremitie of juftice, defire mercie, as

you bee, and are called moft mercifull Counfellors,

not imputing my writings and doings hitherto as

of ftoutenefie or ftubborneife, but onlie for lack

of diferetion and wifdome. For the which once
again I require pardon and favor to be fhewed,
and if it pleafed your good Lordfhipes to heare me,
I truft you fhould find me lowly unto your honors,

and fo conformable unto your Lordfhips orders,

that I truft to make amends, and obtaine pardon
for my former folly. And thus I moft humblie
commit your good Lordfhips to Almighty God,
to whom I fhall alwaies pray that ye maie long
continue in honor. From the Tower, the fcond of
Februarie.

He came out of the Tower on the 6th of Febru-

ary, giving bond of 10000/. for his good beha-

viour, but limited that he fhould ftay at the King's

houfe at Sheen, or his own at Sion, and fhould

not go four miles from them, nor come to the King
or Council, unlefs he were called ; and when he

knew that the King was to come within four miles

of thefe houfes, he was to withdraw from them.

On the 1 6th he had his pardon, and carried himfelf

fo well, that on the 8th of April following he went by
invitation to Court, to the King's Majefty at Green-

wich ; where he was honourably received by the

King

• Many thought his confeffion a very flrange thing, and aggravated the abje&nefs of fuch a behaviour. Eutit was doubtlefs

becaufe they would have been glad he ihould have taken another courfe, which would not have failed to prove fatal to him. It

is certain, that among the Articles of his accufation, there were feveral which could bejufti6ed only b/ the intention, which,

would fcarce have ferved his turn in the Houfe of Peers : The major part of whom were not inclined to favour him. For in-

stance, to mention only the chief Article j could he deny that, contrary to the condition on 'which he was made ProteBor, he had
degraded, as it were, the other Regents, and reduced them to the Jlate of bare Counfellors ? It is true, he might have alledged the

King's Patent. But it was the Patent of a minor King, between ten and eleven years old only, wholociking upon him as his

Governor,
than
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Kin<* and his Council, and dined with the King, and

was fworn of the Privy-Council •, and the King of

his fpecial favour* and at the humble petition of the

for High-Treafon and Felony.

Lords of the Council, by Patent dated June the 4th,

gave him back almoft all his eftate that was for-

feited.

III. Proceedings againft Edward, Duke of Somerset, for

High-Treafon and Felony, Dec. i, 1551. 5 Ed. 6. at JVefl-

minjler.

1 H E Duke of Somerfet had fuch accefs to

the King, and fuch freedoms with him

(notwithftanding the late judgment a-

gainft him) that the Earl of Warwick had

a mind to get rid of him. The Duke feemed alfo

in April this year to have got the King again in his

power, and dealt with the Lord Strange to perfuade

the King to marry his daughter Jane ; and that he

would advertife him of all that paffed about the

King. The Earl of Warwick had got himfelf

created Duke of Northumberland ; and for feveral

of his friends he procured a creation of new ho-

nours. The new Duke of Northumberland could

no longer bear fuch a Rival in greatnefs as the Duke
of Somerfet was, who was the only perfon that he

thought could take the King out of his hands : So

a defign being laid to deftroy him, he was appre-

hended on the 17th of Oclober, and .fent to the

Tower, and with him the Lord Gray, Sir Ralph

Vane, Sir Thomas Palmer, Sir Thomas Arundell,

were alfo taken, and fome of his followers, Hamond,

JNewdigate, and two of the Seymours, and were fent

to prifon. The Day after, the Dutchefs of Somer-

fet was alfo fent to the Tower, with one Crane and

his wife, and two of her chamber-women ; after

thefe, Sir Thomas Holdcroft, Sir Miles Patridge, Sir

Michael Stanhope, Wingfield, Bannijler and Vaughan,

were all made Prifoners.

But Sir Thomas Palmer, though imprifoned with

him as an accomplice, was the perfon that ruined

him. The evidence againft the Duke was chiefly

Sir Thomas Palmer''s Information j who being brought

by the Duke of Northumberland privately to the

King, related the whole confpiracy.

Sir Thomas Palmer'* Examination^

HE declared, That upon St. George's-Day laft

before, the Duke of Somerfet being upon a

journey towards the north, in cafe Sir William Her-

bert, Matter of the Horfe, had not afiured him

that he mould receive no harm, would have raifed

the People •, and that he had fent the Lord Gray

before to know who would be his friends : Alfo

that the Duke of Northumberland, the Marquis of

Northampton, the Earl of Pembroke, and other

Lords, mould be invited to a banquet ; and if they

came with a bare company, to be fet upon by the

way; if ftrongly, their heads fhould have been cut

off at the place of their feafting. He declared far-

ther, that Sir Ralph Vane had two thoufand men in

a readinefs : That Sir Thomas Arundel had affuretl

the Tower, tint Patridge fliould raife London, and

take the Great Seal » that Seymour and Hamon would

wait upon him, and that all the horfe of the Gen"
darmerie mould be (lain.

The Earl of Rutland did affirm, that he had
made a party for getting himfelf declared Protector

in the next Parliament.

The above-mentioned particulars were told the

King, with fuch circumftances, that he was induced

to believe them, and refolved to leave him to the law.

Sir Thomas Palmer'* fecond Examination.

THAT the Gendarmerie, upon the mufter-

day, mould be affaulted by two thoufand

men, under Sir Ralph Vane, and by an hundred

horfes of the Duke of Somerfet's, befides his friends,

which fliould ftand by, arid befides the idle people,

which were thought inclinable to take his part. That
this done, he would run through the city and pro-
claim Liberty, Liberty, to raife the apprentices, &c~.

And in cafe his attempt did not fucceed, he would
go to the Tjle of Wight, or to Poole.

Crane'* Examination.

HE confeffed all that Palmer had faid ; to which
he added, That the Lord Paget's Houfe was

tire place, whefe the Nobility, being invhed to a

banquet, fhould have loft their heads : And that the

Earl of Arundel was made acquainted with the Con-
fpiracy by Sir Michael Stanhope, who was a meffen-

ger between them : And that the thing had been done,

but that the greatnefs of the enterprise caufed de-

lays, and fome diverfity of advice. And further,- that

the Duke of Somerfet once feigning himfelf fick, went
to London to fee what friends he could procure.

Hamond'* Examination.

HE confeffed that the Duke ofSomerfet's cham-
ber at Greenwich had been ftrongly guarded

in the night by many armed men.

All thefe were fworn before the council,, and the

greateft part of the Nobility, that their confeltlon^

were true ; and they did fay, that what was fworn

was without any kind of compulfion, fcrce, or en-

vy, or difpleafure, but as favourable to the Duke a9

they could fwear to with fafe confciences.

Lord Strange's Examination.

HE voluntarily informed, how the Dukedcfired

him to move the King to take to wife his

third daughter the Lady Jane -, and that he wou'd
ba
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be his fpy about the King to advertife him, when
any of the Council fpake privately with him, and
to acquaint him what they faid.

Hereupon the Lord Chancellor openly declared

in the Star-Chamber thefe Accufations againft the

Duke of Somerfet -, and on the 2id ofOclober, with

much Shew and Ceremony, were all the Crafts and
Corporations of London commanded to repair to

their Halls, and there it was fhewed them, That
the Duke of Somerfet would have taken the Tower,
feized on the Broad-Seal/ and have deftroyed the

City, and then to have gone to the Ifle of Wight.

After this Declaration, they were charged each

Corporation to ward every Gate in London, and to

have a walking Watch through the City. Towards
the latter end of November, a Letter was fent to the

Lord Chancellor, to caufe a fufficient Commiffion
to be made, and fealed with the Great Seal of Eng-
land, of Oyer and Terminer, to the Lord Marquis
of Winchefter, that he may thereby be the King's

Senefchal, hac unica vice tantum, for the hearing

and determining of the Treafons and Felonies of the

Duke of Somerfet, giving the Date of the faid

Commiffion the 28th of November ; and the ift of

December was ordered for his Trial.

December 1. the Duke of Somerfet came to his

Trial at Wefiminfter- Hall, The Lord Treafurtr fat

as High-Steward of England, under the Cloth of
State, on a Bench between two Pofts, three degrees
high. All the Lords to the number of twenty-
feven, viz.

Dukes. Suffix. Bourough.

Suffolk. Worcefter. Zouch.

Northumberland. Pembroke. Stafford.

Marquis. Vifcount. Wentworlb
Northampton. Hereford. Darcy.

' Earls. Barons. Slurton.

Derhy. Burgaveny. Windfor.

Bedford. Dudley. Cromwell.

Huntington. Wharton. Cobham.

Rutland. Evers. Bray.

Bath. Latimer.

Thefe fat a degree under, and heard the Matter de-

bated.

The Crimes laid againft him, were caft into five

feveral Indictments, as King Edward VI. has it in

his Journal; but the Record mentions only three,

whether Indictments or Articles, is hot fo clear. 1.

That he had defigned to have feized on the King's

Perfon, and fohave governed all Affairs. 2. That
he, with one hundred others, intended to have im-

prifoned the Earl of Warwick, afterwards Duke of

Northumberland. And 3. that he had defigned to

have raifed an Infurredtion in the City of London.

But the Indictment which here follows, is only for

defigning to feize on and Imprifon the Duke of

Northumberland.

lonM fl".
c TNquifitio capt' fuit apud Guihald'
* X Civitat' London die Sabbathi, vide-

' licet vicefimo primo die Novembris, anno regni
4 domini Edwardi nuper Regis Anglie fexti, quinto,
c coram Richardo Dobbes tunc Majore Civitat'

' London, ac aliis Jufticiariis & Commiffionariis
* per facramentum duodecim, &c. qui dixerunt fu-

' per facramentum fuum, quod Edwardus Dux
' Somerf nuper de Sion in Comitat' Middlefex'
' Deum pre oculis fuis non habens, fed inftigatione

J Diabolica feduct' & debit' legiantie fue minime

ponderans, apud Holborne, in parochia fa net

Andree infra Civic' London, vicefimo die ApriJis

anno regni dicti nuper Regis Edwardi fexti quinto

fupradifto, & diverfis diebus & vicibus antea &
poftea falfe, malitiofe, & proditorie, per aper-

tum factum circumivit, compaffavit, & imagina-

vit, cum diverfis aliis perfonis predictum nuper

Regem Edwardum fextum de ftatu fuo RcgaJi

deponere & deprivare, necnon ex injuria fua pro-

pria Perfonam Regalem ipfius nuper Regis natu-

ral' & fupremi domini abfq; authoritate aliqna

fibi per ipfum nuper Regem dat', five conceila

in folam gubernationem predicti nuper Ducis ha-

bere & retinere, ac ad voluntattm tjufdem nuper

Ducis regere & tractare, ac etiam omnia &c fin -

gula dominia, negotia, authoritatefque Regius

hujus regni Anglie ad libit' ipfius nuper Ducis,

ordinare & uti, adtunc & ibidem arrogant', falfe,

malitiofe, & proditorie compaffavit & irnaginavit:

Et ulterius Juratores predicti prefentsbant, quod

Idem nuper Dux Somerf ad fuam proditoriam in-

tentionem perimplend', & perfkiend', ex malitia

fua precogitat' feipfum fimul cum Michaele Stan-

hope nuper de Bedington in Comitat' Surr' Milit',

Milone Patriche nuper de London, Milit', Thorn'

Holcroft nuper de London, Milit', FraocifcO

Newdigate nuper de London general', ac cum
diverfis aliis perfonis ad numerum centum perfo-

narum Jurator' predictis ignot' in forcibili modo
ex eorum propriis authoritatibus ad intentionem

capiend' & imprifonand' prenobilem Johannem
nuper Ducem Northumbtrl' adtunc Comitem

Warr', unum de Privat
5
Confilio dicti nuper Regis

tunc exiften' adtunc & ibidem illicite, falfe, mali-

tiofe, & proditorie affemblaverunt, ipfifque modo
& forma predictis, illicite, voluntarie, & mali-

tiofe aflemblat', ad perimplend' & exequend' fal-

fam & proditoriam intentionem fuam predictam,

falfe, voluncarie, malitiofe, & proditorie, adtunc

& ibidem per fpatium duarum horarum & am-
pliusinfimulcontinuaverunt&remanferunt, contra

legiantiam fuam debitam, & contra pacem dicti

nuper Regis coronam & dignitatem fuas, ac contra

formam diverforum ftatutorum in hujufmodi cam
nuper edit' & provif. Et ulterius Juratores pre-

dicti prefentabant, quod predictus Edwardus nu-

per Dux Somers' Deum pre oculis fuis non haben%

fed inftigatione Diabolica feduct' vicefimo die I.laii,

anno regni dicti nuper Regis Edwardi fexti quinto

fupradicto, & diverfis aliis diebus & vicibus an-

tea, & poftea apud Holborne, in predicta paro-

chia fancti Andree infra Civitat' London, & apud

diverfa alia loca, infra Civitat' London predictam

felonice, ut felo dicti nuper Regis per aperta

verba & facta procuravir, movit, & inftigavit,

complurini' fubdit' dicti nuper Regis ad infur-

gend' & apertam rebellionem &: infurrectionem

infra hoc regnum Anglie movend', contra ipfum

nuper Regem, & adtunc St ibidem felonice ad

capiend' & imprifonand' predictum prenobil' Jo-

'han'nem nuper Ducem Northumberland, tunc

Comit' Warwic' de Privat' Confilio dicti nuper

Regis adtunc exiften' contra pacem ipfius nupfer

Regis coronam & dignitatem fuas, ac contra tor-

mam ftatutiin hujufmodi cafu edici & provis'.

' Et poftea fcilicet die Martis primo die D;cem-

b'ris, anno quinto fupradicto, coram Willieltno

Marchione Wynton, Thefaurar' Anglie, iv.cnon

Senechallo Anglie, hac vice apud Y/eftmonatte-

riumven'prEedittus Edwardus nuper Dux Som.T',',

' fub
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Sir William Herbert to be his Friend ; that he had

never determined to have kill'd the Duke of Nor-

thumberland, or any other Perfon, but had only

talked of it, without any intention of doing it.

That for the defign of deftroying the Gendarmery,

it was ridiculous to think, that he with a fmall

Troop could deftroy fo ftrong a body confiding of

900 men ; in which, tho' he had fucceeded, it could

have fignified nothing. That he never defigned to

raife any ftirs in London, but had always looked

upon it as a place where he was mod fafe. That
his having men about him at Greenwich was with

no ill defign, fince when he could have done mif-

chlef with them, he had not done it ; but upon his

attachment rendered himfelfa Prilbner, without any

refiftance. He objected alfo many things againft

the Witnefles, and defired they might be brought

face to face. He particularly fpoke againft Sir

Thomas Palnur, the chief Witnefs. But the Wit-
neffes were not brought, only their Examinations

beforementioned read. Upon this the King's Coun-
cil reply'd, and avouch'd the Law to be, to affemble

Men with intent to kill the Duke of Northumberland^

was Treafon by a Statute ofthe 3d and i,th of Edw. 6.

made againft unlawful Affemblies, which enacts, ' That
' if twelve Perfons fhould have affembled together

' to have killed any Privy-Counfellor, and upon
' proclamation they had not difperfed themfelves, it

-

* was Treafon : or, if fuch twelve had been by any
* malicious Artifice brought together for any Riot,
* and being warned, did not difperfe themfelves, it

' wasFelony,without benefit of Clergy or Sanctuary.

'

That to raife London, or the North parts of the

Realm, was Treafon. That to have men about

him to refift his Attachment was Felony. That
to affault the Lords, and to devife their deaths, was

Felony. Thefe things were urged againft him by
the Counfel (as is their ufual way of Pleading) with

much bitternefs. Then the Peers withdrew to de-

bate the matter. The Proofs about his defign of
raifing the North or the City, or of killing the

Gendarmes, did not fatisfy them, (for all thefe had

been without queftion treasonable) fo they only held

to that point, of confpiring to imprifon the Duke of
Northumberland. The Duke of Suffolk was of opi-

nion, That no contention among private Subjects

fhould be on any account fcrued up to be Treafon.

The Duke of Northumberland fald, he would never

confent, that any practice againft him fhould be

reputed Treafon. Several of the Lords faid, They
held it unfit that the Duke of Northumberland, the

Marquis of Northampton, and the Earl of Pembroke

fhould be on the Trial •, becaufe the Prifoner was
chiefly charged with practices intended againft them.

But anfwer was made, That a Peer of the Realm
might not be challenged. So after great difference

of opinion, they all acquitted him of Treafon. But
the greater number found him guilty of Felony*,

and Judgment was given that he fhould be hang'df-

Then
* One Attainder parted in Edward the Sixth's Reign, when tho' the party was not heard, the witnelTes were heard, but when

the Duke of Somerfet came to be tried both for Treafon and Felony, he had not the benefit of the Accufers being brought face to

face, but was proceeded againft upon depofitions read in the Court ; he was acquitted of the Treafon, but call for Felony ; and
that occasioned the Aft which the Commons grafted upon a Bill fent down by the Lords in the fubfequent Seflions, via. 5 and 6
Ed.iv. 6. State-Trails, Vol. II. p. 5 54. By which Aft, no Perfon fhall be indifted, arraigned, CSV. unlefs the offender be acenfed

by two lawful Accufers ;• which Accufers, at the time of the Arraignment, fhall be brought in Perfon before the Party fo accuied,

CSV. SeeRaflal, vol. I. p. 1023.

f Thuanus, translated Dy the Reverend Mr. Wilfon, vol. II. p. 409. fays, In England there were troubles of a mod dangerous

nature ; (or John Dudley, firlt created Earl of Warwick, and then Duke of Northumberland, an ambitious and Sagacious Man, had
accufed the Duke of Somerfet, Proteftor of the Realm, a Perfon of mean fpirit, whole patience he had long abufed, of Male-ad-

ministration , and had procured his imprifonment ; after that, being reconciled to him, he put him upon beheading his brother,

who was exceeding brave, and formidable to Northumberland. Which done, after he had gained his wifh, and drawn the chief

. power into his own hands, he had nothing elfc to do, but to remove Somerfet himfelf out of the way ; towards whom he (hewed
fuch a coniempt.as drove the other upon thoughts of killing Dudley, for the vindication of his own authority. Somerfit therefore

went to his houfe- under pictence of a vifit, covered with a coat of mail under his clothes, and carrying with him afattyol armed

Vot.VlI. D men,

1551.
« fub cuflod' JohannisGage prsenobil' ordinis Gar-

* terii Milit', Conftabular' dicti Turr' London, in

* cujus cuftod' preantea ex caufa predicta, & aliis

' certis de caufis commiffus fuit ad barr' apud Weft-
' monafterium predictamduct' in propria perfona fua

* qui committebatur prefat' Conftabular', &c. Et

« ftatim de omnibus & fingulis feperalibus prodi-

« tionibus, & feloniis predictis fibi fuperius impofit'

« allocat' qualit' fe voluiffet inde acquietari, dixit

« quod ipfe in nullo fuit culpabil'. Et inde de bono

* & malo pon' fe fuper pares fuos, &c. Super quo

' Hcnric. Dux Suffolc' Johannes Dux Northumber-
« land, Sc ceteri Comit' & Barones, predict' Edwardi
e nuper Ducis Somers' pares inftant fuper eorum
* fidelitatibus & legianc' dido nuper Regi debit' per

« prefat' Senefchal' Anglie de veritate inde dicend'

« onerati ; Et poftea per eundem Senefchal' ab in-

* feriori pare, ufque ad fupremuhi parem illorum

« feperatim publice examinati quilibet eorum fepe-

« ratim dixerunt, quod predictus Edwardus nuper

* Dux Somers' de feperalibus proditionibus predictis

* fibi feperatim in forma predicta fuperius impo-

« lie' in nullo fuit inde culpabil'.' Et ulterius quU
' libet eorum feperatim dixerunt, quod predictus

' Edwardus nuper Dux Somers' de feloniis predictis

' fibi feperatim in forma predicta fuperius impofit'

' fuit culpabil' modo & forma, prout per feperalia

« indictamenta inde fuperius fupponebatur,fuper quo
« inftant' fervien' dicti nuper Regis ad legem, ac ip-

' fius nuper Regis Attorn' juxta debit' legis formam
' pet' verfus eundem Edwardum nuper Ducern So-

' mers' judicium, & executionem fuper feperalibus

€ feloniis predictis pro d icto nuper Rege habend', &c.'

' Et fuper hoc vifis per Curiam predic-

' tam adtunc intellectis omnibus & fingu-

' lis premiffis,confideratum fuit quod pre-

' dictus Edwardus nuper Dux Somers'
' quoad feperales proditiones predictas fibi

* feperatim in forma predicta fuperius im-

« pofit', & quamlibet eorum iret inde

Et quoad feperales felonias predict', eidem

Duei Somers' in forma predicta fuperius

impofit' unde invent' fuit culpabil', ulterius confi-

* deratum fuit, quod idem Edwardus nuper Dux
' Somers' fufpenderetur, Sec'

Then were read the Depofitions of Palmer, Crane,

Hamond, csV. and the King's Council opened the

Indictment, and urged ftrongly Palmer's voluntary

Examination (as they called it) with Crane's and

the other Examinations.

The Duke of Somerfet being it feems little ac-

quainted with Law, did not defire Council to plead

or afiift him in point of Law, but only anfwered to

Matters of Fact ; he defired no advantage might be

taken againft him for any idle or angry Word that

might at .any time have fallen from him ; he pro-

tefted he never intended to have raifed the northern

parts, but had only, upon fome Reports, fent to

Judge-
ment que
ferra ac-

quite pur
le treafon,

& fufpend

pur le fe-

Ionie.

* quiet'.

« nuper
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3- Proceedings againft the D. of Somerfet, c Ed. 6.

Then the Duke of Northumberland addreffed

himfelf to the Duke, and told him, That now,
fince by the Law he was condemned to die, as he
had faved him formerly, fo he would not now be

wanting to ferve him, how little foever he expected

it from him ; he defired him therefore to fly to the

King's mercy, in which he promifed him, he would
faithfully ferve him. The Duke of Somerfet then

thanked the Lords for their favour, and afked par-

don of the Duke of Northumberland, Northampton,

,

and Pembroke, for his ill intentions againft: them ;

and made fuit for his life, and for his Wife and

Children : and from thence he was carried to the

Tower, where he remained till January 22, when
his Petition for Life having been rejected, he was

brought to the Scaffold about eight o'clock in the

Morning.
Touching which Execution*, a few words here

would be bellowed in defcribing the wonderful order

and manner thereof, according as it hath faithfully

been fuggefted to us upon the credit of a certain no-

ble Peifonage, who not only was there prefent at

the deed doing, but alio in manner next unto him
upon the Scaffold, beholding the order of all things

with his Eyes, and with his Pen alfo reporting the

fame in order and manner as here followeth.

In the year of our Lord .1552, the 2 2d day of

January, the noble Duke of Somerfet, Uncle to

King Edward, was brought out of the Tower of

London, and delivered to the Sheriffs of the City,

and compaffcd round about with a great number of

armed Men, both of the Guard and others, he

was brought unto the Scaffold on Tower-hill ; where

as he nothing changing neither voice nor counte-

nance, but in a manner with the famegefture which

he commonly uftd at home, kneeling down upon

both his Knees, and lifting up his Hands, commend-
ed himfelf unto God.

After that he had ended a few fhort Prayers,

hath been. But forfomuch as I am by a law con-

demned to die, I do acknowledge my lelf as well as

others to be fubjedt thereunto. Wherefore to tefti-

f'y my obedience, which I owe unto the laws, I am
come hither to fufFer death : whereunto I willingly

.

offer my felf, with molt hearty thanks unto God,
that hath given me this time of repentance, who
might through fudden death have taken away my
life, that neither I fhouid 'have acknowledged him
nor myfclf.

..Moreover (dearly beloved friendsy there is yet

fomewhat that I muftput you. in mind of, as touch-

ing Chriftian Religion ; which, fo' long as I was in

Authority, I always diligently fet forth and furthered,

to my power. ' Neither 1 repent nieof my doings,

but rejoice therein, fnh that now the Kate of Chri-

ftian Religion cometh moft. near unto the form and
order, of the primitive Chuixh. Which thing I

efteem as a great benefit given of God, both unto

you and me : moft heartily exhorting you all, that

this which is mod purely fet forth unto you, you
will with like thankfulnefs accept and embrace, and

fet out the fame in your living. Which thing if

you do not, without doubt greater mifchief and ca-

lamity will follow.

When he had fpoken thefe words, "fuddenly there

was a terrible noife heard : whereupon there came a

great fear on all men. This noife was as it had been

the noife of fome great ftorm or tempeft, which

unto fome feemed to be heard from above ; like as

if a great deal of gunpowder being inclofed in an

armoury, and having caught fire, had violently bro-

ken out. But unto fome again, it feemed as tho' it

had been a great multitude of horfemen running to-

gether, or coming .upon .them. Such a noife then

was in the ears of all Men, albeit they faw nothing.

Whereby it happened, that all the People being

amazed without any evident caufe, without any vio-

lence or ftroke ftricken, or any man feert, they ran

ftanding up again, and turning himfelf toward the away, fome into the ditches and puddles, and fome

eaft fide of the Scaffold, nothing at all abafhed,

(as it feemed unto me ftanding about the midft of

the Scaffold, and diligently marking all things)

neither with the fight of the Ax, neither yet

of the Hangman, or of prefent Death ; f but

•with the like alacrity and chearfulnefs of Mind
and Countenance as beforetimes he was accuftomed

to hear the Caufes and Supplications of others, and

efpecially the poor, he uttered thefe words to the

people.

Dearly beloved Friends,

I am brought hither to fuffer death, albeit

that I never offended againft the King, neither

by word nor deed, and have been always as

faithful and true unto this Realm, as any man

into the houfes thereabout ; other fome being afraid

with 'the horror and noife, fell down groveling unto
the ground with their pole-axes and halberds-, and
moft of them cried out, Jefus fave, Jefus fave us.

Thofe which tarried (till in their places, for fear

knew not where they were. And I myfelf which

was there prefent among the reft, being alfo afraid

in this hurly-burly, flood ftill altogether amazed,
looking when any man would knock me on the head.

In the mean time, whilft thefe things were thus in.

doing, the people by chance fpied one Sir Anthony

'

Brown riding unto the Scaffold, which was the oc-

cafion of a new noife ; for when they faw him com-
ing, they conjectured that which was not true, but

notwithstanding which they all wifhed for, that the

Kino;

men, whom he left in the next chamber ; but when he was introduced in the civileft manner to Dudley, who was naked and lying

upon his bed, ihe good natured Man repented him, would not execute his defign, and departed without ftriking a ftroke. The
plot being afterwards difcovered by the treachey of fome of the accomplices, he was accufed upon it, and, notwithftanding the

unwillingr.efs of the King, who had been brought up under his care, was condemned to death, becaufe he hid offended againft a

late Law, which had provided, That whoever was found contriving the death of a Privy-Counfellor, tho' he did not accomplifh

it, fhouid forfeit his head. Accordingly, in the beginning of the next year, he was, by the malignant fport of fortune, be-

headed at London. With him fuftered Sir Ralph Vane, by whofe advice Homer/el was faid to have held his unlawful cabals, and

10 have confpired againft. Northumberland and others.

* Taken from Pox's Book of Martyrs, vol. II. p. 1247.

f Bifliop Burnet, in his fecond Volume of The tlifiory of ihe Reformation, v. 186. fays, It was generally believed, that all this

pretended confpiracy, upon which he was condemned, was only a forgery ; for both Palmer and Crane, the chief WitnefTes, were

loon after difchurged, as were alio Bart-vile and Hamond, with all the reft that had been made prifoners on the pretence of this

plot. And the Unite ofNorthumberland continued after that in fo dole a friendfhip with Palmer, that it was generally believed

he had been corrupted to betray him. And indeed, the not bringing witneiTes into court, but only the Depofitions, and the

Parties fitting Judges, save great occafion to condemn the proceedings againft him. For it was generally thought, that all was

an artifice of Palmer's, who had put the Duke of Somerfet in fear of his life, and fo got him to gather men about him for his own
prefervation ; and that he afterwards being taken with him, feemed thro' fear to acknowledge all that which he had before con-

irived. This was more confirmed by the death of the other four, who were executed on the 26th of February, and did all

proteftthey had never been guilty of any defign, either againft the King, or to kill the Lords. Vane added, That his blood

would make Nortbumierlaad's pillow tuieafy to him. Ti.e people were generally much affe&ed with this execution.

5
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King by that MefTenger had fent his Uncle pardon ;

and therefore with great rcjoycing, and cafting up

their caps, they cried out, Hardon, pardon is come :

God fave the King. Thus this good Duke, altho'

he was deflitute of all Man's help, yet he faw be-

fore his departure, in how great love and favour he

was with all Men. And truly I do not think, that

in fo great (laughter of Dukes as hath been in Eng-

land within thefe few years, there were fo many

weeping eyes at one time ; and not without caufe :

for all men did fee in the decay of this Duke, the

publick ruin of all England, except fuch as indeed

did perceive nothing. But now to return from

•whence we have ftrayed, the Duke in the mean time

Handing ftill in the fame place, modeftly, and with

a grave countenance, made a fign to the people with

his hand, that they would keep themfelves quiet.

Which thing being done, and filence obtained, he

fpake unto them in this manner.

Dearly beloved Friends, there is no fuch matter

here in hand, as you vainly hope or believe. It

feemeth thus good unto Almighty God, whofe Or-

dinance it is meet and neceffary that we all be obe-

dient unto. Wherefore I pray you all to be quiet,

and to be contented with my death, which I am moft

willing to fuffer: and let us now join in prayer unto

the Lord, for the prefervation of the King's Ma-
jefty, unto whom hitherto I have always fhewed my-
felf a moft faithful and true fubject. 1 have always

been moft diligent about his Majefty in his affairs,

both at home and abroad, and no lefs diligent in

feeking the common commodity or the whole

Realm. At which words all the People cried out,

and faid,' It was moft true.

Then the Duke proceeding, faid, Unto whofe

Majefty I wifti continual health, with all felicity and

all profperous fuccefs. Whereunto the people again

cried out, Amen.

Moreover, I do wifh unto all his Counfellors the

: Grace and Favour of God, whereby they may rule

in all things uprightly with juftice. Unto whom I

"exhort you all in the Lord, to fhevv yourfclves obe-

dient, as it is your bounden duty, under the pain' of

condemnation, and alfo moft profitable for the pre-

fervation and fafeguard of the King's Majefty.

Moreover, forfomuch as heretofore 1 have had

oftentimes affairs with divers "Men, and hard it "is

to pleafe every Man, therefore if there be .any that

hath been offended and injured by me, I moft
humbly require and afk him forgivenefs ; butefpe-

cially Almighty God, whom throughout all my

*9
whatfoever they be that have offended me, I do with

my whole heart forgive them. Now I once again

require you, dearly beloved in the Lord, that you
will keep yourfelves quiet and ftill, left through

your tumult you might trouble me. For albeit

the Spirit be willing and ready, the Flefh is frail and
wavering ; and thro' your quiecnefs, I (hall be much
more quieter. Moreover, I defire you all to bear

me witnefs, that I die here in the faith of Jefus

Chrift ; defiring you to help me with your prayers,

that I may perfevere conftant in the fame unto my
life's end.

After this, he turning himfelf again about like a

meek Lamb, kneeled down upon his knees. Then
Dr. Cox, who was there prefent to counfel and' ad-

vertife him, delivered a certain Scroll into his hand,

wherein was contained a brief confeffion unto God

;

which being read, he flood up again upon his feet,

without any trouble of Mind, (as it appeared) and

firft bad the Sheriffs farewel, then the Lieutenant

of the Tower and others, taking them all by the

hands which were upon the Scaffold with him.

Then he gave the Hangman certain money. Which
done, he put off his gown, and kneeling down
again in the ftraw, untied his fhirt-ftrings. After

that, the Hangman coming unto him, turned down
his collar round about his neck, and all other

things which did lett or hinder him. Then lifting

up his eyes to heaven, where his only hope re-

mained, and covering his face with his own hand-

kerchief, he laid himfelf down along, (hewing no

manner of token of trouble or fear, neither did his

countenance change, but that before ^his eyes were

covered, there began to appear a red colour in the

midft of his cheeks.

Thus this moft meek and gentle Duke lying

along, and looking for the ftroke, becaufe his doub-
let covered his neck, he was commanded to rife up
and put it off j and then laying himfelf down again

upon the block, and calling thrice upon the name
of Jefus, faying, Lord.Jefu fave me, as he was the

third time repeating the fame, even as the nanae of

Jefu was in uttering, in a moment he was bereft

both of head and life.

His fon continued in adifconfolate condition, de-

prived of all his titles ; till Queen Elizabeth, in the

firft year of her reign, created him Earl of Hertford,

and Baron Seymour ; and his Grandfon, William Earl

of Hertford, was created Marquis of Hertford 1 640,
and in the year 1660, he prefented the following

Cafe to the Houfe of Peers : which giving a great

Life I have moft grievoufly offended : and all other light into that proceeding is here inferred

The CASE of the Marquis of Hertford, touching the Dukedom of Somerfet,

A.D. 1660, when the Bill was brought into Parliament to rejiore him to the

Title of Duke of Somerfet.

TfDWARD, Earl of Hertford (great Grandfa-
J-J ther of the faid Marquis) was by Letters Pa-

tents under the Great Seal of England, bearing
date the 6th of April, 1 Edw, VI. created Duke of

Somerfet, to hold to him and the Heirs Males of his

body, upon the body of the Lady Anne his then
wife begotten, and to be begotten, for ever ; with
feveral other remainders over in tail.

,

The faid Duke afterwards, viz. in Michaelmas-
Term, 5 Edw. VI. was indicted of Felony, for

procuring and ftirring up others to take and im-
V01. VII.

prifon.y^/in Earl of War-wick (one of the King's

Privy-Council) which Indictment (tho* void both

io matter and form) was pretended to be grounded

on the Statute of 3 and 4. Edw. VI. which makes it

Felony to ftir up and procure others to take away
the Life of any of the King's Council ; but this

Indift ment was only for ftirring up others to im-

prilon a Privy-Counfcllor, (which was never reduced

into acTt) and the fame declared and branded in

print to be void by learned Judges. Yet the faid

Duke was found guilty of Felony, and put to death

D 2 for
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for this fa£t, which was but a pretended Felony :

and if true, yet no entail'd eftate forfeitable thereby.

The malice of his enemies not fatisfied with his

blood, afterwards by their power (in the infancy of

the Duke's Heir, who continued and was owned for

Duke of Somer/et for feveral mouths after his Fa-

ther's death) procured an Act of Parliament in the

fame year, 5 Edla. VI. intitled, An Acl: touching

the limitation of the late Duke of Somerfet's Lands,

wherein there is a claufe obliquely inferred*, to take

away the faid Honour fo entailed as aforefaid ;

which, by no Felony (how notorious foever the

fame had been)- could by law have been forfeited.

This being a cafe unprecedented, both in law and

hiftory, and fo contrary to the rules of law, juftice

and reafon, to have an attainder of Felony Hand,

for an offence, which apparently neither then, nor

at any time alter was Eelony ; and if a Felony, yet

to have a forfeiture extended beyond the offence, (if

there were any) and to be fo malicioufly profccured

after the death of the faid Duke, (who was mainly
inftrumental in bringing about the BleiTed Reforma-
tion of Religion) it is humbly conceived to be moft
agreeable to juftice to reftore the faid Marquis, who
is Heir Male of the bodys of the faid Duke ami
the Lady Anns his wife, to his ancient Honour, fo

illegally"taken away as aforefaid.

Whereupon, in September 1660, the faid Mar-
quis of Hertford was reftor'd to the Dukedom of
Somer/et, by a repeal of the Act of the 5th of
Edw. VI.

* And be it farther enabled, That the faid Duke and his Heirs Males,' begotten upon the Body of the faid Lady'Ann for ever,

(hall by authority of this Act, lofe and forfeit unto your Highnefs, your Heirs and Succeffors for ever, and alfo be deprived from
henceforth for ever, as well of the Names of Vifcount Beauchamp, Earl of Hertford, and Duke of Somer/et, and every of them,

as alfo of all and every other his and their Honour or Honours, Degrees, Dignities, Ettates, Preheminences and Styles, by
whatfoever IS ame or N ames, he the fame Duke hath been called, named, or created, by any Letters l'atents, Writs, or otherwife.

\a/^a/ \r^ V^V^ V/ \r^ \af\0f \af Va/ \fl/ViQj cHi 'Cp SU? ££ 'IP %£ 'IS 4f <ED *EP > ft
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IV. The Arraignment of Mr. Davison in the Star-Chamber
y

upon Tuefday the 28th of March, 1587")". 30 Eliz.

Before Sir Chrijlopher Wraye, Chief Juftice of England., who for the time

fate as Lord Privy- Seal ; the Archbifhop oiCanterbury, and the Archbifhop

of York ; the Earl of Worcefter, the Earl of Cumberland,- and the Earl of

Lincoln ; the Lord Grey, and Lord Lumley j Sir James Croft, the Comp-
troller; Sir Gilbert Gerrard, Mafter of the Rolls; the Lord Chief Juftice

of the Common-Pleas, Edmund Anderfon ; Sir Roger Manwood, the Lord

Chief' Baron ; and Sir Walter Mildmay, the Chancellor of the Exchequer.

For hearing of a Matter of Mifpnfion and Contempt againft Mr. Davifon, late one of her

Majefty's Secretaries, and one of her Privy-Council, by virtue of a Commifllon to. them
direded **.

!^S5Sp!?.Hereupon Mr. Pophant, the Queen's At-
^ torney-General fpake in form following:

My Lords, I am to inform your Lord-

fhips in her Majefty's behalf, of a cer-

tain great and grievous Contempt and Mifprifion a-

gainft Mr. DCvifon, there Prifoner at the Bar, late

one of her Majefty's Secretaries. The manifold and

fundry practices committed by the Scotijh Queen,

are not unknown unto your Honours, which were

offences in the higheft degree, and required to be

looked unto with fpeed. It is well known unto

your Lordfhips alfo, that thereupon, by earneft in-

rreaty and interceffion, her Majefty at length con-

defcerided that the matter fhould be heard and de-

cided according unto law. Whereupon, were thofe

honourable proceedings had at Fotheringhay. But

the refidence which belonged thereunto, to-wit, the

execution, her Majefty politiquely neither confented

unto, nor denyed, efteeming no clemency in the

former, nor wifdom in the latter. Which courfe

(lie held from the 25th of October, all November,

December and January. During which time, moft

horrible confpiracies againft her Majefty's Sacred

Perfon were contrived, moft fall!- rumours that the

Scotijh Queen was efcaped fpread abroad, and bruited

that foreigners were landed for invafion; all which,

for prefervation of the Scotijh Queen, and prejudice of

ours. Upon thefe confiderations, her Majefty af-

fented to fign the Warrant for her execution, by

whom fuch tumults were raifed : Notwithstanding,

being

+ Copied from a M.S. in Caiu, College, Cambridge; Clafs A 1090. 8. p. 267.

*• Queen £/,'zibetb undertook to make the Pubtiok believe that the execution (of the Queen of Scots) was done apauill her

will, and without her Knowledge; the way the went to work was thus. JMft/dfcY/fa the inflrumcm (he made ufe of, without

his knowing any thing of the matter, to aft this fort of Comedy. A little before the Queen of Scots'. fente.nce,.he was made Se-

• crctary of State; and it is very likely he was put into that poll on purpofc, that he mifm be drawn Into the friar*:, and made ac-

countable for May's death. Rafin,~vo\. IX. (Oft. Edit.) pag. 105, 106. See alio pag. 109, 1 10, u 1, 1 1 z, 1 r
3 . for more par-

ticulars of this affair.
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being moved to mercy by her great wifdom, fhe

thought it neceffary to have it in readinefs, if any

attempt mould be begun, and yet not in hafte to

execute the fame : this fo figr.ed, (he left with Mr.

Bavifon to carry to the Great Seal, to have it in

re'adinefs as aforefaid. And he, after the fealing,

and without her Majefty's commandment,- prefent-

ed it unto the Lords without her privity, contemp-.

tuoufly. Kotwithftanding, upon the delivery there-

of to him, her Majefty bid him ufe fecrecy. And
upon queftion made by the Lords whether her Ma-
jefty continued in that mind for execution of the

Scotijb Queen, he faid fhe held that courfe ftiil ; and

upon farther queftion made, faid her Majefty would

not be farther troubled with that matter. Where-
upon the Lords feeing no impediment, difpatched

the execution, wherein Mr. Bavifon did break the

fecrecy her Majefty repofed in him, in delivering it

unto the Lords, and dealt very contemptuoufly in

not making her privy, knowing her mind to be to

the contrary. For her Majefty fent Mr. Killegrevn

unto him, commanding him, if it were not fealed

already, it fhould not be fealed ; and after, when
he told her Majefty it was fealed already, She afked

him what hafte ? This aft fo done by him, he being

but a particular Counfellor, her Majefty doth take

it a matter of high indignity and abufe of her Conn •

fellors, and a thing of the greateft moment that ever

happened fince her Reign, fince which time never

any Counfellor in matters of far lefs importance

proceeded without her refolution or privity : which
thing (he leaves to your Honours confideration for

punifhment thereof.

Bavifon, with a comely countenance, replenifhed

with gravity, a fine deliverance of fpeech, but a

voice fomewhat low (which he excufed by latefick-

nefs) difcretely anfwered in fort enfuing :

My Lords, I am right forry, that an action of

this nature, for the honourable proceedings againft

the Scotifh Queen, than which never was any thing

more honourable, fhould after the full and laudable

performance thereof be called into queftion. Again^

my Lords, I am moft lorry that her gracious High-
nefs Ihould conceive ftichanhigh difpleaiure againft

me, as to trouble your Honours With me at this

prefent. But .as in all .mine actions heretofore, I

have been moft faithful and forward to do .her Ma-
jefty's commandments ; fo in this, by your Honours
favour, let me bear the teftimony of my con-

fidence, that I have 'done nothing either wittingly

or willingly, but as became an honeft man. And
therefore, firft, that 1 delivered it unto the Lords
without her' commandment, or againft her com-
mandment ; let it be lawful for me with your Ho*
nours leave to proteft the contrary. To that the

Attorney anfwered,
:

I faid not that you delivered it

unto the Lords againft her commandment, but that

you knowing her mind to be contrary to it. Ba-
vijon to that replied, Well then I defire to have
the proofs : whereupon, the Sollicitor-General read

his examination, wherein to the fixth point, he

fayeth, that after the figning and fealing he made
her not privy to the fending down. Mr. Bavifon

to that anfwered ; My good Lords, the Warrant for

the execution was figned and fealed by her Majefty's

exprefs commandment ; which being fo, I take it

to be irrevocable in law. Whereupon, by the Ad-
vice of the Lords it was fent down, fhe not being

privy to fending down, wherein I thought I dealt

as befeemed me : for writs of execution do not ufe

to come to her Majefty. That I was fo forward, I

thought it my duty, and for no other reafon I pro-

teft -, for I never had any private grudge or hatred

againft the Queen of Scots, but in refpect of my
Country and Common-Weal. The Warrant refted

with me fix Weeks before I prefented it, and when
I prefented it, my Lord Admiral will witnefs I was
fent for. The place I held, I proteft I never fought
for ; it pleafed her Majefty for fome gracious opi-

nion of me to prefer me thereunto. In which I am
affured

Though the above Trial of Mr. Davifon is very full, yet, as the underwritten one, copied from
a MS. in the Bodleian Library, under the title Juridici, 7843. 862. pag. 235. being
fomething different, taken by an Eye'-witnefs, and being fhort, we hope it will prove ac-
ceptable to the Reader, efpecially as it relates to the Treafons of Mary Queen of Scots -
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TH E Proceedings againft Mr. Bavifon in the

Star-Chamber, by Commiflion not read, but
directed to thefe thirteen following

:

1. The Lord Chief Juftice of England, as Lord
Privy-Seal for that day.

2. The Lord Archbifhop of Canterbury.

3. The Lord Archbifhop of York.

4. The Earl of Worcefter.

5. The Earl of Cumberland.
6. The Earl of Lincoln.

7. The Lord Gray.

8. The Lord Lumley.

9. Sir James A- Croft*.
[• In the above Trial, called Cmft. But in the Trial of the

Earl of Arundel,
1 589, he is called A-Croft. See State-Trials,

vol.1. pag.i 57 .]

10. Sir Walter Mildmay.
n. TheMafterof the Rolls.

12. The Lord Chief Baron."

13. The Lord Anderfon.

The fum of that which was propofed, and en-
forced againft him by her Majefty's Counfel-
lors at the Law.

The matter laid againft him, is a great and hei*
nous indignity, as her Majefty taketh it, committed
by him in this laft proceeding againft the late Scotifh

Queen, which although it were in itfelf moft juft
and honourable, yet in the manner of dealing con-
cerning it, Mr. Bavifon is charged by her Majefty
with want ofduty, &V. For whereas by the manifold
defects of the faid S. Queen, and that iri the judg-
ment of all the Realm in Parliament her Life was
now to fatisfy the law, and thus neceffary for the
prefervation of the whole Realm, as was fhewed ;

yet her Majefty, of her natural moft gracious and

merciful
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affured I have not committed any wilful error, but

as an honeft man mould do ; for nothing in the

world is more dear onto me than my reputation. I

. confefs I faid to feme Lords, I took it to be her

Majefty's pleafure to proceed therein, and I appeal

to her Majefty's own confcience if I had not caufe to

think fo. But (he is my moft gracious Sovereign,

it is not my duty to fay, if fhe gainfay ; I will not

{land in conteftation with her, for it befeems me not,

and therefore I fubmit myfelf to what punifhment

your Honours (hall pleafe to lay upon me.

To that the Sollicitor (Egerton) anfwered ; Mr.
Davifon, you do well to extol the honour of the

proceedings, for it befeems you, and fo the truth

was. Bud I muft tell you, the more honourable

the proceedings were, the more is your contempt in

not making her privy. In referving the execution,

I note her Majefty's magnanimity, who not re-

garded the dangers of her own felf, to continue the

other's life. And yet her wifdom is therein to be

commended, who thought good to have it in a rea-

dinefs, with intention to have clemency fo long as

might be. In not contefting with her Majefty you
obferve duty, but by your means, was a great con-

tempt ; and farther, fhe faid to you, you fhould

ufe it with great fecrecy.

To which Mr. Davifon faid, I confefs it ; and

the Sollicitor replied, Why then that was a caution

not to do it without her confent : fo notwithftand-

ing your intention was good, it was a foul error.

Whereto Davifon rejoined, She is my moft gracious

Sovereign, as good a Miftrefs unto me as ever any

fervant had, and what I have, I had it at her hands.

I hope therefore my Lords think me not fo unwife

as to offend her, unlefs by overfight ; but that I

did it wittingly or willingly, I proteft I did it not.

And notwithftanding (he fent Mr. Kitlegrew, that it

fhould not be fealed, if it were not fealed already j

yet it proves not but that fhe had a mind to do it,

when it was fealed. She faid unto me, What hafte ?

.whereto I anfwered, I had done it by her Majefty's

commandment, and that fuch a thing might not be

dallied withal. Now, my Lords, the reafons to

move me to think it was her Majefty's meaning,

were fundry and divers: firft, the honour and juftice

of the caufe ; next, I knew of advertifement from

beyond the feas of her Majefty's imminent dangers.

Alfo I was privy to the proceedings at Fother'ingay.

I was not ignorant of the doings in Parliament.

Laft of all, the rumour of invafion, the cries and

tumults in the Realm, which moved me, having no
exprefs commandment to the contrary, to do as I

did. When he had faid this, Mr. Sollicitor read

his examination, where to the fecond he faith, when
her Majefty bad him ufe fecrecy, he faid he would
be as. careful ancfiecrtt as fhou'd need : to the third-,

he confefleth Mr. Killegrexo came unto him, telling

him, if it were not fealed already, it fhould not be

fealed. To the feventh, after the Warrant was,

fealed, her Majefty afked him, What hafte?

Whereto Davifon anfwered, tho' her Majefty com-
manded me to keep it fccret, and I told the Coun-
cil of it, how can I be thought ill of for that ? for

her Majefty bade me expreisly fhew Mr. Secretary

Walfingham thereof; my Lord-Chancellor muft
needs know it, forafmuch as he muft feal it. And
her Majefty made my Lord-Admiral privy there-

unto ; why then might I not make it known to

fome others, that were chief Counfellors ? To that,

faid Mr. Attorney, Though Mr. Walfingham fhouki

know it, yet it was not general. Mr. Davifon an-

fwered, Neither was I verbally commanded to conr

ceal it from the reft. Then faid the Sollicitor, Ano-
ther matter makes againft you ; my Lord-Trea-

furer did afk you, whether it was her Majefty's

pleafure, and you anfwered, yea. To that faid

Davifon, I remember not that. The Sollicitor re-

ply'd, It is my Lord-Treafurer's teftimony. And
Davifon rejoined, I reverence his teftimony ; and

proceeeded, faying, my Lords, the caufe is between

her Majefty and me •, fhe is my gracious Sovereign,

and I her fervant, it behoveth me not to fay, if (he

gainfay, neither could I, as I faid, conteft againft

her ; yet let me proteft, that in my own conceit,

I have dealt as fincerely, foundly and honeftly as

any fervant could do. Then fpake the Lord Chief

Juftice of England, faying, By that, if fhe afked
you, what hafte? you might know it was her plea-

fure to defer it, ,and therefore you to do it without

her commandment, was a great offence. Then
fpake Gawdie, the Queen's Serjeant : My Lords,

four things I note that Mr. Davifon confefleth;

firft, that her Majefty bad him ufe fecrecy ; next,

the Warrant being -fealed, Mr. Killegrew.v/as fent

unto him, that were it not fealed already, it fhould

not be fealed at all. Thirdly, he confefleth her

Majefty was content he fhould fhew it Mr. Walfing-

ham, which proves fhe minded to keep it from-the

reft. And it had been' his duty to have known her

pleafure ; and therefore for fo much as he confefleth '

this,

merciful difpofition, after the fo honourable con-

dition and proclamation of the _S. Queenls guilti-

nefs, notwithftanding fo many important allegations

and vehement intercefiions, could not be brought

to condefcend to the execution ; rather defiring by

all means poffible, if there were any hope of amend-

ment and reclaim, to fpare where fhe might ho-

nourably fpill, than to fpill where fhe might ho-

nourably fpare ; and in this mind fhe continued

from OSfober to the end of January. But when fhe

faw that her malicious enemies daily increafed their

wicked attempts againft her and the ftate, that ru-

mours were fpfead and information given daily of

attempts by invafion, by rebellions, by violence

upon her Royal Perfon, to work a change and de-

livery of the faid S. Queen, fhe moft wifely refolved

at length to have a bill or inftrument, figned ac-

cording to Law and Juftice, in a readinefs ; whereby

upon'all occafions or occurrences, fhe might be ex-

ecuted : and this of fpecial choice and truft, fhe

thought good to.commit to Mr. Davifon, willing him

to carry it to. the Lord -Chancel lor, to have it under

the Broad -Seal, but withal charged him to keep it

very fecret, and not to make any acquainted with it.

The very fame day he carried it to the feal, and the

next day after having received charge from her

Majefty by the Lord -Admiral that ftay fhould be

made, if it was not 'fealed ; but he declared it was

fealed the day before, daV. whereto the Queen re-

ply'd, What needs that hafte? The next Day after

this, (which was, I think, on Candlemas-Day) my
Lord-Treafurer afked him, if he knew what mind

the Queen had towards the execution : he anfwered,

to have it go forward ; and fo (hewed it to him, an .1

after to the reft of the Council, procuring their

Warrant down to prefent execution, the Queen
having
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this, I take it to be a great contempt, indignity and

mifprifion for him to fay his intent' was good ; he

thought ic Co, is no anfwer. Fourthly, her Ma-
jefty told him, fhe thought of fome other courfe

to be taken, and he gave her no anfwer ; befides,

he confeffeth he told the Lords it was her Majefty's

pleafure upon fuch a demand made. Davifcn an-

fwered, that general demand was made. Gawdie

reply'd here, it is the Lord-Treafurer's teftimony.

Davifon rejoined, let me have right ; it was but

privately demanded between my Lord-Treafurer

and me. I will not fpeak in excufe, but only to

anfwer ; I demand, whether the imparting of it to

the Council be fuch a contempt : farther, there is

difference between an exprefs commandment, and

an imply'd fpeech. The lofs of my place, I do not

efteem, neither weigh I this difgrace ; only her Ma-
jefty's disfavour is ihe tiling that grieves me. Then
Puckering the Queen's Serjeant began to fpeak, ag-

gravating Davijons offence, and forward to accufe,

and yet feemed more pro forma (allium, than of any

matter he had to charge him withal, more than had

been fpoken of before. Whereupon Davifon an-

fwered, All this fpeech is anfwered, but that I made
her not privy ; whereto I fay, I made her not privy

in refpect my Lords of the Council thought it not

neceffary, becaufe it was not fit fhe fhould be privy

to the execution. I will not ftand upon terms, as

I fay
:
for it becomes me not, but fubmit myfelf to

your Honours cenfures.

Then faid Wraye, Mr. Davifon, to fay it was ir-

revocable you are deceived, for fhe might do it at

her pleafure. Then faid Davifon, I befeech you,

my Lords, make means to her Majefty that 1 may
have her favour ; and for the reft, I wave it not.

Whereupon JVra-je willed Sir Walter Mildmay to de-

liver his opinion ; who began in form following.

How honourable her Majefty our gracious Sove-

reign hath dealt in all juftice, is known to all the

world, againft fuch tray-tors, by whom her life

fhould have been taken away ; whereupon fhould

enfue, fubverfion to the whole ftate, upon the pro-

ceedings whereof it appeared that the Scotifh Queen
was chief author, dealing moft ingratefully againft

her, who before time had faved her from them that

vehemently fought her deftruction. And notwith-

ftanding that her Majefty might have proceeded

againft her as a private perfon, yet fhe granted her

commiffion to great perfons to hear what fhe could

alledge in her defence. And albeit that upon the

hearing thereof fhe was declared to be guilty, yet

*3
none could think execution might be done without

her Majefty's exprefs affcnt. Then he dilated of

the proceedings of Parliament, the Petition, her

anfwer thereunto, wherein he noted her wifdom in

not being hafly in fo high a matter ; he {hewed far-

ther, how fhe was contented to hear Ambaffadors,

if they could propound any thing in her defence.

Afterward followed the proclamations to notify the

proceedings paffed, unto the people ; for people,

laid he, be defirous to hear of State-matters, and

I warrant you itch to underftand what we do here :

herein, faid he, was juftice, mercy, and difcretion.

Afterwards, upon the and cries, fhe thoughc

it neceffary to look unto it ; upon this, flic fealed

her Warrant, yet continuing her former clemency,

not to put it in execution ; for as it was in her to

grant that it fhould be done, fo fhe might ftay and
defer it ; which, fhe fo meaning, it behoved her to

truft fomebody, and fo, faid he, fhe did this Gentle-

man, called unto her fervice upon truft, who, for

the acquaintance that I have had with him, was

worthy of that place. This truft fhe committed unto

him, and I am lorry, faid he, he was not in this,

fo good a fervant as in all other things. Surely he

had notable cautions, not to have prefumed in fo

great a matter, to have done any thing without

her commandment. His offence, faid hr, I inter-

pret in two degrees ; an abufe to the truft, and the

contempt : for the firft, Ihe willed him to tell it

Mr. Walfwgham, and it is no excufe to fay, fhe

forbade you not the reft : for you ought not to have

told it unto any but whom fhe would. Alfo, which
aggravates your offence, you told the Lords fhe.

was pleafed. For the contempt, the Writ was not

delivered unto you, but had it not been delivered

unto them to whom it was directed, then had it

been a commandment. Your good intention was
no anfwer, neither ought my Lords to allow of it,

albeit/>«- cafe 1 could allow it, tacaufe I know you*
Alfo your fault is the greater, which you know.
Farther, you were near her, and had time conve-
nient to fhew her ; hereof, faid he, hath followed

a greater mifchief to the Queen's Majefty, which
may turn to all our hindrance, forafmuch as our wel-

fare depends upon her well-doing. Next, faid he,

hath followed a difhonour to her Majefty, that fhe

having governed this land fo long time in all obe-

dience, a fervant of hers in this age, fhould have fo

fmall regard. Now for my opinion of the offence,

it refteth to confidcr whatpunifhment is behoveful in

fuch!

having not notice nor knowledge of th
r

s ; and after,

when fhe conferred with him about another courfe

to be taken, he concealed from her what had been

done therein. Thefe chief matters were proved by

his own confeffion in an examination before taken

and urged againft him, both in refpect of himfelf

being bound to efpecial obedience, not only as a

fubjeel, but as a fervant, a counfellor, a fecretary

fo much trufted, and yet not to keep ftcret, where
fpecial charge was given him ; and in refpect of the

Queen, fo good and gracious a Prince, fo well

deferving of him, the founiain and head of all

juftice and authority amongft us, and yet not to be

made privy of the doing of fuch an aft of fo great

a quality and importance as that was, wherein fhe

had fhewed herfelf always, (and that moft apparent-

ly) whereof Mr. Davifon could not be ignorant, both

backward and unwilling to yield to that w-hich all

her Realm defired and fued for at her hands; yet

Mr. Davifon, contrary to her known mind, procured

with fuch hafte, (of what good purpofe in himfelf,

this would not regard •,) but with apparent want of"

duty to his Sovereign, which did more appear in

his concealing his proceedings, when fhe purpofely

talked with him of that matter as aforcfaid ; ali

which they left to the Counfellors to judge of.

Mr. Davifon 'i Anfu-er for himfelf.

NOtwithftanding at the bar, whither he was

brought by his keeper, Sir Oiven tiopton, being

faint by reafon of his late ficknefs, and carrying

his left arm in a fcarf, benumbed I think by his

late taken palfy, he fpake fomewhat faintly, un-

audibly ; tho' being required by his Commifiioners
to fpeak higher, yet defired favour to fpeak as he

could,
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fuchacafe. Punifhments in this court are either

corporal, or pecuniary •, pecuniary, by fines im-
pofed upon offenders ; and corporal, by punifh-

ments and fuch like. Now, faid he, if the fine

fhould be fecundum quantitatem delitli, I think he

fhould not bear it •, lor I know his eftate. Surely

lefs than ten thoufand marks may not be fufficient,

which tho' it be too great for his ability, yet is it

too little for his fault. The qualification, wherefore

refteth in them where I doubt not he fhatt find fa-

vour ; next, he muft fuffer imprifonment during

.
her Majefty's pleafure, which muft be referved to

her merciful mitigation.

And after him fpake Manwood the Chief Baron,

who in the beginning of his tale, took fo large a

fcope, as many did judge he would be tedious, as

be was indeed. Firft, he declared how in the very

beginning the Queen of Scots bewrayed her malice

againft the Crown of this Land when fhe was Queen
of France, at which time fhe made Letters Patents-

as Queen of England; fhe ufurped her Majefty's

Stile, • and fhe quartered the arms of England.

Then he defcended unto her doings when fhe was
Dowager-, how fhe excufed her former offences by

reafon of coverture : then he declared her mar-
riage with the Lord Darnley ; the murder of her

hufband, the practices with the Bifhop of Rofs, her

eonfprracy with the Duke of Norfolk. To con-

clude, he couched the whole hiftory which any way
concerned her life or manners. At laft he came to

Mr. Davifem's offence, which he took in law to be

a mifprifion ; and yet not every commandment of
she Prince tranfgreffed, is a Mifprifion : But, faid

he, when one is put in truft in a point of Juf-

tice, which is the Government of the Common-

weal, there a Commandment tranfgreffed is a Mif-
prifion. For example whereof, he cited a cafe there

in that place decided ; meaning Sir John Thregmor-
ton's cafe, as many deemed. Alfo, faid he, if a
Sheriff exercife his office without an oath, that is

a Mifprifion, And, faid he, if one have power by
law to do a thing, if he prevent the time wherein it

ought to be done, that is a Mifprifion. And if a
Judge for expedition of Juftice fhould fit in Judg-
ment before the Term, that is Mifprifion. Now,
faid he, this is a Mifprifion, becaufe you prevented
the time in doing it before you were commanded,
altho' the thing were lawful; for you did fufium,
but not fujte. Farther, by naming Mr. Walfing-
ham\n fpecialty,. it was a fecluding the reft in ge-
nerality. And alfo, if the Warrant were fcaled,

yet was it not lawful to kill her, becaufe the direc-

tion was fpecial,. and not general. So then he con-
cluded, the contempt was great, and the punifli-

ffient affeffed by Sir Walter Mildmay worthily de-
fended, whereunto he agreed.

After him,- fpake Anderfen, Chief Juftice, who
faid, The Proceeding had been honourable, which
he would not fpeak of, being known unto all men,
and having been fpoke to before. But to come to

the cafe in queftion -, in the accufation, faid he, be
two parts, firft, that Mr. Davifon, without her Ma-
jefty's commandment fentit down; and the fecond,

that againft her commandment he made the Lords
privy. For the firft, he confeffed ; to the fecond,

he faith fhe bad him ufe fecrecy. The caufes alledged

by him are good, and yet the proceeding therein,

that which caufed the offence, the words, ufe fe-
erecy, and not to caufe it to be publifhed or known
to any. Then he being one of her Majefty's Coun-

cil,

Could, which was to this effect : Firft, protefting

that he was not guilty to himfelf of any wilful

difioyalty, or breach of duty, but that he did al-

ways fince his firft employment in her Majefty's

fervice, endeavour to bear himfelf moft ferviceable

and unblamable ; and he took therein her Ma-
jefty's own felf and God to witnefs ; confeffing alfo,

that his fkill and experience was not yet great in

this latter kind of fervice, whereto he was without

his fuit and above his expectation called •, and for

the matter protefting alfo, that he would not for any

danger, no not prefent death, in juftifying himfelf,

difclofe any private fpeech or commandment that

paffed betwixt her Majefty and him ; nor would he

by any means enter into any affirmation or avowing,

which could not ftand with his dutiful regard to her

Majefty's honour, &V. but would admit all that

againft him : and farther, that he would not in any

part difclaim my Lord Treafurer's reports or tefti-

mony againft him. But to the matters, he anfwered,

firft, That he was forry that a fact of that impor-

tance and neceffity, fo honourable and profitable

for the Commonwealth, fhould be fo heavily taken

againft him ; wherein he might take it on his foul,

that he did nothing but that which in his under-

ftanding might be agreeable to her mind, neither

did he otherwife conceive of her meaning and pur-

pofe ; and that upon thefe inducements

:

Firft, the confideration of the thing itfelf, fo

juft, fo neceffary, fo honourable, fo vehemently

fuc-d for by the whole Realm. Secondly, in con-

fideration of her Majefty, fo gracious and wife a

Prince, fo loving and careful of her Subjects and

Commonwealth ; and more ftrongly in confidera-

tion of her words, which fhe ufed at the firft de-
livery of the bill, Now you have it let me be troubled

no more with it. Befides the fufficiency and perfect-

ment of the faid inftruments for the faid purpofe,

which was had by her directions, viz. as under the

Great-Seal, all which were in his underftanding

proof enough what her meaning was, neither was
there any apparent and direct countermand, with-

out the which he took that inftrument to be irre-

vocable. For the charge of fecrecy, he conceived

her meaning was, that it fhould be kept from the

common and publick knowledge only ; for fhe be-

ing a Prince fo wife, did in his judgement confider

what violent attempts the favourites of the S. Queen
might by likelihood offer in that defperate plunge,

if it fhould be known that fuch a Warrant was
figned for her execution, and not from her Council.

For her Majefty's felf after willed in his way to the

Lord Chancellor, to impart it to Sir Francis IVal-

fingham, that then lay fick at his houfe at London ;

herfelf made my Lord Admiral privy to it, in-

fending him toftay the Seal ut fupra, and my Lord-
Chancellor by fealing muft needs have fome know-
ledge of it ; and then why fhould he think the

Council fhould not know it, being Brivy-Counfel-

lors and Counfellors of Eftate, if he imparted it .to

none but to my Lord-Trealurer, and he to the reft,

and that excufably in regard of the great credit

and truft that her Majefty ufually repofeth in my
Lord-Treafurer for matter of greateft moment and
weight. Secondly, for fending down the Warranr,

he did it not without the opinion of the Council,

and
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cil, the fault is bad ; and it is the worfe, becaufe by

her faying, what hade, he might gather what her

intent was. Mr. Davifon faith, he excufeth it by

love to the Commonweal, which a man may term

blind love, which is no excufe, but it remained! a,

Contempt, and a Contempt is a Mifprifion ; and yet

is not every Mifprifion a Contempt. If a man do

a thing without a warrant, it is a Contempt ; and

fo he concluded this to be a great offence worthy

the punifhment inflicted upon him : and fo ended.

After him fpake the Mafter of the Rolls, agreeing

with the cenfures of them that fpake before ; and

that Mr. Davifon's great zeal made him forget his

duty: alfo faying, that the point did reft whether

he did know it was her Majefty's pleafure it fhould

be ftayed, which, faid he, appeareth by his own
confefiion; and therefore, in fine, he agreed with

the former cenfures.

Next fpake Sir James Croft, who faid not very

much, and yet fpake fomewhat : that he loved the

man well, and fo had caufe, faying, that he had no

Jack of good-will ; but yet had grievofly offended.

So he fubfcribed in opinion to the former judge-

ment.

After him fpake the Lord Lutnley, who divided

the offence into two parts. Firft, the neglecl: of

his duty; and fecondly, the breaking of his duty:

laying further, that the Judges had told the law,

and we muit believe them, that it is within the

compafs of a Contempt. The matter, faid he, is

evident : for firft, her unwillingnefs in the Parlia-

ment was a fignification of her mind, which he let

flip. And farther, in faying, that fhe was of that

mind ftill, furely you fpake without the book, which

was a very bold part ; for you ought to have told

them how dutiful it was; yet, Sir, you took a worfe
courfe, that fuch a high matter by your perfuafions,

as it fhould feem, fhould be done without her pri-

vity. Why faid he, what an abufe of the Counfel-

lors was this ? furely a great abufe ! and if it were

a fault againft them, much more againft her Ma-
jefty : this is one of the higheft offences* by my
trowth, (for fo he fware) that ever fubjeft did a-

gainft the Prince ; and tho' you were my brother and
heir (before God I fpeak it) I think the punilhtrunt

too little ; yet with no offence to you, but (or the

quality of your fault. But, I fay, had a greater

fine been impofed upon you, I would eafily have
agreed thereunto.

After him fpake my Lord Gray ; who faid, Two
points werefpoken of: the firft, touching the Queen
of Scots ; and the next, Mr. Davifon's, offence. For
the firft, faid he, it is largely difcourfed : for the

laft, my good Lords, let me crave your farther

examination. His offence is made the more lor di-

vers circumftances ; the firft circumftance is, for

that it was for. execution of a Queen; but what-

Queen ? furely fuch a Queen as practifed moft hor-

rible treafons againft our fovereign Queen ! fuch a

Queen, as confpired the overthrow of the whole
State ! yea, fuch a Queen, that fought the fub-

verfion of Chrift's true Religion, to bring our fouls

headlong to the devil : fo then, my Lords, the ta-

king away fuch a Queen, can no way aggravate his

fate. The fecond circumftance is, his breach of fe-

crecy, which he excufeth that he told it but to the

chief Counfellors: whereas Mr. Walfingham, my
Lord- Admiral and Lord-Chancellor, either by ne-

ceflky, or commandment from her Majcfty, did
know it, undoubtedly. Whatfoever my Lords be-

fore'

and therefore no prefumption in him ; and in his

own judgement, he had fufficient warrant fo to do
by the firft delivery of it from the Queen herfelf.

Then confidering the troublefome rumours that

were then abroad, and that information came daily

from Ireland and Wales of forces of people in arms,

and the report fcattered abroad that Fotberingay-

Cajlle was broken, the prifoners gone, that London
was fired, and her Majefty made away, amongft
thefe terrors, what fhould I do? Did 1 not that

which any honeft man and good fubjecl: w.ould do.

in fuch a cafe ? Further, it is not cuftom in court

that particularities fhould trouble her, Majefty in

the execution of any fuch bills : but when fhe hath

given by her Royal affent, warrant, authority and
life to it, the reft for the manner and means of exe-

cution is left to the Council ; and for all other cir-

cumftances of time, when ; of place, where ; of
perfons, by whom ; efpecially in this caufe when
her Majefty had faid exprefsly that fhe would not

be troubled any more with it. Thirdly, for the

not imparting of it to her upon her communication
with him, &c. « I had it by me five or fix Weeks
' before (he fpake any thing more of it, and was
' very unwilling to trouble her any more with it,

' efpecially remembring her words.'

This was the effecf of his defence, not uttered

continuately, as I have fct it down, but interruptly

to the particulars as they were objected, in much
more forcibly large and choice terms ; but I think
that I have not left out any thing of weight. After
this, the Commiflioners began to fpeak judicioujly

unto the matter, whofe Speeches I will by way of

abridgement note, where any thing was fpoken dif-

ferent from Others, and efpecially notable ; for moft
of them had the fameheginning of the Scotifh Queen's
demerits, fisro*

The firjl that /poke was Sir Walter Mildmay.

He handled eloquently the great caufes the Queen
had to deal feverely with the S. Queen, and the im-
portance of the Parliament thereto* and her Majefty's
patience in forbearing, her wifdom in being wil-
ling, her natural and accuftomable clemency in being
flow ; and compared her flacknefs with Mr. Davi-
fon's hafte, tho' he knew her mind herein very
well. Then he (hewed, that fuch things might not
in any wife be extorted from Princes, and that per-
fuafions and entreaties are the uttermoft that fubje&s
can offer ; for the Prince's Heart is in God's hand
to difpofe of. As for the Council, it is known that
no Prince's Counfellors are farther made privy to
any thing, than that it pleafeth the Prince, and of-

tentimes that is imparted to one that is concealed
from another with great caufe; and therefore you
fhould not prefume farther than you had exprefs
leave, much lefs to have been an encouragement to
the reft to proceed therein upon your own opinion,

howfoever your defire was for the end good and
honeft, efpecially feeing there hath not been the
like example. So he concluded that the punifh-
ment fhould not be in regard to the man's ability,

but to the quantity of the Crime committed, (by his

judgement] ten thoufand marks* and imprifonment-
during her Majefty's pleafure. To which all after

agreed.

£ 2. sir
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ore me have thought •, his anfwer in this behalf

doth fatisfy me, lb I am refolved. For the third

point, (he afking, what hafte I and he afterwards

to fend it down without her privity, here, even

here, is the full proof of the Contempt ; here is

that, that caufes the offenee, which he feemeth to

acknowledge, yet with two confederations : the firft,

the feditious tumults within the Realm -, the.nextr
advertifements from Ireland, :and beyond the feas.

Now, my Lords, muft not thefe confiderations move
him rather to put himfelf in her Majefty's mercy by

dealing without her commandment, than commit
her Majefty to the mercy of her foes by obeying

her? for had that other thing happened (which God
forbid) that her Majefty would have mifcarried,-

and then this Warrant figned and fealed bad been

found in Mr. Davifon's hands, wanting nothing but

execution, fhould we not then have judged him a

traytor ? fhould we not have torn and rent him
afunder ? Surely, my Lords, 1 fhould then have

thought him 'more worthy of ten thoufand deaths,,

than now of the lead punifhment that may be in-

flicted upon him ; for each of us in prefervation of

our Country ought to lofe our lands, our livings,

and facrifiee our bodies •, howbeit, I excufe not his

offence, neither do 1 agree it as a Contempt, and I

agree with the punifhment ; and yet I think his

fault proceeded from a 'very good zeal he bore unto

his Country : and I pray God, that that peculiar

ornament of pity and companion wherewith her

Majefty is Angular, may be fo extended towards

him, that all good fubje&s,- by his example raiay

negleft their own private hindrance or difgrace in

refpeft of the furtherance of the Weal publick.

After hihi fpake the Earl of Lincoln, who, for his*

opinion, thought it was but negligently done, and,

not contemptuoufly ; but had it been done in con-

tempt, he would have then thought Fine and Im-
prifonment no fufEcicnt punifhment for an offence of'

that quality ; yet the Offence being as it is; for com-
pany, faid he, I agree to the Fine: but in mine opi-

nion it is too much, faving that I know her Majefty

is merciful ; and for the reft, I agree with my Lord
Gray.

The Earl of Cumberland repeated the cafe, nei-

ther aggravating nor denying the offence ; but

briefly concluded, he agreed in opinion with Sir

Walter Mildmay. .

And the Earl of Worcefier faid nothing, faving

that he was of the fame mind with Mj. Chancellor,

chat fpake firft.

After him fpake the Archbifhop of Tork, fpeak-

ing, as he was, like a Bifliop, rather than a Judge
to decide a matter which did concern the State ; for-

he inveighed agajnft Mr. Davifon''s offence by places

of Scripture : Obedience, faid he, is the only vir-

tue, and Difobedience the contrary ; and God re-

quireth nothing elfe but obedience. St. Paul faith,

Lei every foul befubjclunt'otbe higher poipers, &c.

And when J.cfhua was appointed Ruler over Ifrael,

the People faid, 1bey would obey him in all things.

If then they ought to obey a Prince in alj things*

much more iii thofe things which be good. I am-

forry, faid he, for Mr. Davifon, for he did it nei-

ther wittingly, nor willingly, as I think certainly,

but of a good mind to cut off our common enemy:.

that it was a good deed,, muft needs be confeffed r

but tha-t it was not well done, muft needs be granted.

To

2. Sir Roger Manhode, Lord Chief- Baron.

The fecond, fhewed at large the Scot'ifh Queen's

perpetual evil mind to our Queen, to bereave

her of her Crown in her life-time, as her ufurping

the Arms and Stile of England in pofTefilon, when
fne was firft (out of the fhell) married into France,

herdiffembling of it in her Widowhood, by .laying

the fault upon her late hufband, and yet then feeking.

to be proclaimed Heir apparent in the life of her

eldeft filter, {for fhe never called her dear filter)

which was a dangerous ftep to her purpofe. Mttr,

in her fecond marriage, her bloodinefs in confenting

to her hufband's murder, and upon that, flight and

deprivation ; her protection here by our Queen not

only in life, but in honour ; yet her affenting to the

purpofesof the Duke of Norfolk ; and yet after that,

tho' then our Queen would not fuffer her for that to

be touched, nor any way difabled, as many would
have had her, not only agreeing to traitorous plots,

but alfo complotting with them, and therein

going beyond them all, fo as we could never be

in quiet, but we had a Somervile, and then
!

an

Alden, then a Throckmorton, then a Parry, and

now lately Abington and Babington ; her Majefty

at length was forced to ufe a little feverity with

her accuftomed mercy, and one ounce of one

with ten of the other. For even in this pro-

ceeding againft her, fhe might have been by

the Statute of Edward IK. by a Jury of Efquires

and Gentlemen, attainted and burned, and her

blood corrupt ; yet her Majefty did chufe by a

new order to deal more honourably with her.

Then he came to this faift of Mr. Davifon's,

which he amplified by the confideration of her

Majefty's mind in all this, proceeding as the other

did before : the thing, he took td'be Mifprifion and

Contemptin our Law, punifhable by Fine and Im-
prifonment ; and he faid, that Mifprifion and Con-
tempt is to do : any thing contrary to, or befides the

Prince's commandment in point of Juftice, not in

other things ; as Juftiees of Wefiminjler to fit out of

Term, to raze Indictments or Records ; and fo he
gave other examples, as in the Minifters- of the

Law, viz. Sheriffs to execute their offices, to return

Knights to the Parliament without their Oaths. So
this thing then being fo high a point of Juftice, was.

not in any refpect to be done otherwife than her

Majefty's exprtfs commandment would bear, efpe-

cially not with fuch haftei when fhe txprefsly de-

clared her mind to the contrary ; wherein Mr. ! Da-
vifon may feem by this hafte, if her Majefty had any

other purpofe, to have prevented her, and God might
otherwife have turned her mind ; for it is no: ftrahge

to hear of mutation in her Majefty in refpeft of this,

as in the execution of the Duke of Norfolk, day and
day was appointed, and often her Majefty declared

her unwillingnefs and lothfulnefs to have put him to

deathj if otherwife the law might have been fatisfy'd.

The commandment to impart it to Sir Francis fVal-

Jingham in efpeciality, was an excluding the reft in

generality •, and farther, what he told my Lord-Trea-
furer could not be gathered of her Majefty's words,

but rather the contrary; and the inftruinent was not

fo peremptory and irrevocable as he took it, nor a

fufticient Warrant for any kind of proceeding againft

the 5. Queen, neither for the affociates, nor for any

other : for the laft Statute, befides the condition and

proclamation, doth require the Queen's direction,

and
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To reveal fecrets was bad : for her Majefty imparts

not each part of her counfel to every Counsellor ; fo

then his offence was a difobedience, and a great

fault. He alledgeth in excufe, I think, a good

intention, but that excufeth not the fault : for obe-

dientia eft melior quam facrificium. And St. Paul

faith, Non facimus malum ut inde veniat bonum.

Therefore, iaid he, the offence was great, too dan-

gerous •, for in fuch a cafe, one would be twice ad-

vifed, if he were either honeft orwife. Laftofall,

he concluded he agreed with the punifhment affeffed,

and fo ended his iermon.

-Then fpake the Archbifhop of Canterbury, That

the matter had been opened •, firft, concerning the

doings of the Scoti/h Queen, whom he thought,

living and dead, was ordained to difturb and trouble

the State of England. Then concerning Mr. Davi-

fon's offence, Albeit, faid he, that which is done

could be wifhed to be otherwife done, yet none I

hope could wifh it undone ; whatfoever he did, in

my opinion, faid he, he did it in the fuperabundant

zeal of Religion, unto her Majefty and love to the

Commonwealth. Thefe be great arguments, faid

he, and yet no excufe : for modus non faclum ejjicit

cu/pam ; altho' the act were good, yet can I not ex-

cufe him in thecircumftance, howbeit, faid he, the

mercy in the Prince in deferring it was fevere; for

there is a fevere mercy, as well as a merciful

feverity : for it is written, He /lew Og the king of
Bafan, for his mercy endurethfor ever. Yet, faid he,

mercy in a Prince is not to be reftrained ; and

therefore becaufe the example may be dangerous

hereafter, that Counfellors may prefume to do

27
without the commandment of the Prince, which is

a mifchief more intolerable than an inconveniency
-,

therefore 1 agree to that punifhment which is before

agreed.

Laft of all fpake Wraye, Chief Juftice, who
(hewed the Caufc, and faid farther, That to every
Contempt a commandment was not neceffary, which
in my opinion was needful to be proved -, for, faid

he, the Bifhop of Winchefter came to the Parlia-

ment, and afterwards departed without licence, and
therefore had a grievous Fine fet upon him. My
felf, faid he, am a Juftice of the King's Bench ;

in the Term we hear of matters of Treafon, by
the reafon of our office ; and out of the Term, by
Commiflion of Oyer and Terminer affociate with
others : if, faid he, a Commiflion fhould be direct-

ed unto me and others of Oyer and Terminer for

a matter of Treafon, and we fhould arraign the

Perfon, and adjudge him to die, yet would I not
put him to execution ; and yet the Commiflion is

to hear and determine. Surely, I think you meant
well, and it was bonum, but not bene. Finally, he
agreed the punifhment fhould be as it was firft of
all affefled. But farther, faid he, 1 muft tell you,
that forfomuch as the fault is yours, it declares her
Majefty's fincerity, and not privity in this action^

and that fhe is offended therewithal. Farther, my
Lords, I muft fignify unto you from her Majefty,

that forafmuch as the Lords of the Council were
abufed by Mr. Davifon's relation, in telling them
fhe was pleafed, and that which they did was for

her fafety, upon his wrong information, the Lords
be forrowful becaufe they were abufed by him ;

there-

and that muft be either general, that all men may
do it, which is not here granted ; or particular, who,
or by what means : neither is there here any fuch,

efpecially her Majefty having no knowledge of the

thing done. Further, fhe was the Queen's prifoner,

and therefore no man might pretend to take her

away, or deliver her without fpecial privity from
the Queen : and laftly, he fhewed, that the good
intent was no warrant to tranfgrefs duty ; whereof
he put a cafe or two, as where Judgement of death

is given againft one, and the Sheriff, for that he is

a notorious thief ortraytor, will hang him prefently,

before the Juftice depart out of town.

3. Lord Anderfon.

He noted a difference in law between Mifprifion

and Contempt, that one was larger than the other,

and both in point of Juftice, and might be when
the Warrant of a Juftice, or a Commiffioner's Let-
ter in fuch matters is not directly and ftraitly ob-
ferved ; and urged, that a Secretary fhould be fe-

crer, and that it was his duty to have an exprefs com-
mandment.

4. Sir Gilbert Gerrard, Mafter of the Rolls.

He handled the fame matters that before is fpoken
by others, but fomewhat otherwife.

5. Sir James A-Croft.

He fhewed his mind indifferently, with protefta-

tions of his good-will and good-opinion of the man ;

that it was a rare example, and committed, as he
thought, for want of experience more than for
want of duty.

Voi. VII.

6. Lord Lumley.

He was fomewhat fharp. Such Commiflions of
execution are fent to Sheriffs ; you, no Sheriff,

ought to be very particular for fuch great perfo-
nages ; you had no more Commiflion than I, &fV.

and of likelihood you have hereby prevented other
good purpofes, which God might have put into her
Majefty's mind, and herein you have feduced fo

many grave Counfellors, &fV. If you were my bro-
ther, I would think ten times fo much to be little

enough, &c.

7. Lord Gray.

He propofed very vehemently the great exigence
the good Gentleman was in at that time : My "trad
Lords, confider, quoth he, and call to mind in what
cafe we were daily, there came advertifement of
forces come and arrived in Ireland, in Wales, ad-
vertifements from abroad, from our Provinces at

home, even within fifteen miles of this City, of
rifing, firing, breaking up holders, yea of the de-
ftrudtion of her Majefty's Royal Perfon : if other-
wife than well had come to her Majefty's Royal
Perfon, which of us would not have run to him,
and torn him with our hands ? My Lords, why
fhoul Davifon be more zealous and forward for his

Prince than we ? After he replyed to that of my
Lord Chief Baron, that the telling of Sir Francis
Walfmgham did not exclude the reft, as he proved,
but rather implied and prefuppofed that the reft

fhould know it : for without this efpecial informa-
tion, he being fick in his houfe, and fo abfent from
the Court, could not in any due time have know-
ledge of it. After he agreed to the Punifhment,
but wifh'd that her Majefty fhould have companion

E 2 on
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therefore her Majefty imputeth no faulc to any of

the Counfellors, but only to him ; and the reft fhe

doth difbui then of all blame.

This faid ; Mr. Davifon craved leave to demand
one queftion, and make one petition.

For your queftion, faid Wraye, I think it was
never the order in this Court, after the matter is

heard judicially, to anfwer any queftion, (which Sir

Waller Mildmay affirmed ;) but for your petition

you may (peak.

. Truly, my Lords, faid Davifon, my queftion

fhall be fuch as in your own confcience fhall feem

reafonable.

Whereat they neither gave him leave nor denied

him.

Whereupon Davifon faid, If this Warrant being

figned and fcaled, and . left with me, and wanting

nothing but execution, it fhould have fortuned her

Majefty fhould have mifcarried, whether then

—

Nay, faid Wraye and Mildmay, now you enter

into that which is difcuffed already : yea, faid

Man-wood, that queftion was moved by my Lord
Gray.

Well then, faid Davifon, I will not feek for pre-

fent enlargement of my liberty, nor releafe of my
imprifonment, altho' my body be not well able to
endure it. Only let your Honours clear me, I be-
feech you, of all blemifh of difhonefty, and be Me-
diators for me, that I remain not in her Majefty's

disfavour and difgrace : for I proteft I fhall be con-

tented with any condition and ftate of life whatfo-
ever, if I may have her Majefty's favour.

Whereunto the Lords univerfally anfwered, he
fpake like a good fubjecL And fo the Court,

arofe *.

on him to encourage others that were zealous to de-

ferve well of her and the State, and fo he ended.

Vulgique fecutum ultima'murmur erat.

8. Earl of Lincoln faid little to the purpofe.

9. Earl of Cumberland was very fhort.

10. Earl of Worufler was fhort, and as before.

1 1. Archbifhop of York difcourfed theologically

of the neceffity and worthinefs of the virtue of Obe-
dience, even ftridly to Princes in all things : and

that non faciendum malum ut inde venial bonum, add-

ing the difference between bonum and bene, (as be-

fore my Lord Chief-Juftice of juftum and jufte,

which I forgot afore to relate) and good intents do
not make the facT: excu fable, and that he ought to

have a direcT, exprcfs, and iterated command

;

whereto he cited a Rule out of Civil Law, (wherein

he faid he was fo found and converfant) to this pur-

pofe, If the Prince commanded aliquid magnum de

libera, tenta ft perfiftat, & babe fecundam juffwnem :

he concluded, he did agree to the punifhment, but

was forry that Mr. Davifon, of whom he had heard

fo well, fhould fall into this caufe, he could not help

it ; a wifer man might have been led with zeal, and

none of us would have it undone.

12. Archbifhop of Canterbury, having faid firft

fomewhat of her who troubled us all both alive, and

dead, and theologically of mifericordia puniens, as

out of the Pfalm, where God plagueth the enemy
of his Church, for his mercy endureth for ever ; for

this prefent matter, he faid, non faRum fed. modus

was in queftion, a thing done, as he thought, un-

feignedly of zeal, and that which might have been

better done in confideration of her Majefty's pur-

pofe to forbear her death, which could not be un-

known to Mr. Davifon ; for fuch things are by no

means to be wrefted from Princes, God will extra-

ordinarily move their hearts, and when it mail he

moft for his plory. This example, he faid, might
be dangerous and inconvenient hereafter ; and there-

fore he concluded it rather a mifchief than an incon-

convenience, and fo agreed to the punifhment.

13. Wraye, Lord Chief-Juftice. He, as Chief,

concluded the matter, and pronounced Judgement
judicially upon the grounds alledged before of others,

which he enforcec, &c. And after, as from ner

Majefty, fpake. fomewhat to juftify her proceedings

in all thefe matters, and to declare that fhe did nut

for this impute any fault to her Council, for that they

were mifled by this man's undue fuggefiions.

Mr. Davifon fubmitted himfelf to the Judgement
of the Queen's mercy, and requefted that he might
propofe a queftion, which he took upon his credit

to be fuch as they would not diflike, and therefore

he had leave ; and a requeft. His queftion v^as, If

this being in my hands, her Majefty had mifcarried,

what fhould have become of me ? To this, Sir Wal-
ter Mildmay and my Lord Chief- Baron anfwered,

that my Lord Gray had moved it already. His re-

queft was not for mitigation of his fine, nor for en-

largement of prifon, altho' he could never in all his

life worfe bear it than now •, much lefs for his former

eftate: but'only that he might, with her Majefty's

favour, enjoy any condition whatfoever, requefting

them to bg interceffors for this. Nothing to this

was faid, 'but they arofe and, departed.

' Thefe I am fure are the principal matters by
' any of them uttered, fo far^as by myfelf, or by
-' my conference 1 could recall to mind.'

Ex Autographo Gulielmi Nutti, qui oculatus

tefiis adfuil. ._

* Davifon thusexcufed himfelf in an apologetical Difcourfe of his to Walfingham : The Queen, fays he, after the departure of the
Trench and Scotijh AmbafTadors, of her own motion, commanded me to deliverher the Warrant for executing the fentence againft

the Queen of Scats. When I had delivered it, Ihe figned it readily with her own hand ; when (he had fo done, me commanded it

to be fcaled with the Great Seal of England; and in jefting manner faid, Go fe'l all this to IValfingham, who is now fick, altho' I

fear he will die for forrow when he hears it. She added alfo the reafons of her deferring it fo long, namely, left Ihe might feem to

have been violently or malicioufly drawn thereto ; whereas in the meantime Ihe was not ignorant howneceffary it was: moreover,

Ihe blamed PaWrfand Drury, that the}' had noteafedher of this care, and wimed that Walfingham would feel their pulfes touch-

ing this matter. The next day after it was under the Great-Seal, me commanded me by Killtgrew,xha.z it mould not be done: and when
J had informed her that it was done already, me found fault with fuch great hafte ; telling me, that in the judgement offome wife

men, another courfe might be taken. I anfwered, that that courfe was always beft and fafeft which was moft juft. But fearing left

Ihe would lay the fault upon me, (asflie had laid the putting of the Duke ofNor/ilk to death, upon the Lord Burleigh) I acquainted

Hatton with the whole matter, prptefting that I would not plunge myfelf any deeper in fo great a bufinefs. He prefently imparted it

to the Lord Burleigh, and the Lord Burleigh to the reft of the Council, who all confented to have the execution haftened, and every

one of them vowed to bear an equal (hare in the blame, and Cent Beale away with the Warrant and Letters. The third day after, when
by a dream which (he told of the Queen of Scots' death, I perceived that (he wavered in her refolution, Iaflcedher, whether Ihe had

changed her mind ? (he anfwered, No : but another courfe, faid (he, might have been deviled. And withal (he alked me, whether

I had received any anfwer from Pawkt? whofe Letter when I had (hewed her, wherein he flatly refufed to undertake that which

flood not with honour and juftice; (he waxing angry, accufed. him and others (who had bound themfelves by the Aflbciation) of
perjury
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perjury and breach of their vow, as thofe that hadpromifed great matters for their Prince's fafety, but would perform nothing*

yet there are, faid (lie, who will do it for my fake. But I (hewed her how diihonourable and unjull a thing this would be ; and

withal into how great danger llie would bring t'awlet and Drury by it : for if (he approved the faft. (he would draw upon herfelf

both danger and dilhonour, not wiihout cenlure of injufKce; and if file difallowed it, (he would utterly undo men of great defert,

and their whole poflerity. And afterwards (he gave me a light check the fame day that the Queen oficots was executed, becaufe

flje was notyet put to death. Camden's Eliz. in Kennel's Hilt, of England, vol. II. p. ^38.

Freebairn in his Life at Mary Queen of Scuts, p. 269, fays, Queen Elizabeth fent orders to Paiulet, on whofe obedience (he

could reckon with certainty, for committing of any aft of barbarity to make away with his prilbner, the Queen of Scots ; and

p. 270, . 71 and 272, inlcrts u Lett.r from H'alfingham and Davijon (her two Secretaries,) to Sir Amyas Pawlet, with his an-

fwer, which were found among Sir Amias Pawlet's Papers ; a copy of which tranl'cribed from the originals were fent to Dr.

Mackenzie, by Mr. "John Urry, of Chrifl-Church College, Oxford.

The Letter wrote to Sir .imias Pawlet and Sir Drew Drury.

« \ FTER our hearty commendations, we find by a .Speech lately made by her Majefty, That (hedoth note in you both a lack

< ^\_ of that care aiid zeal for her fervice, that Ihe lookcth for at your hands, in that you have have not in all this time (of

« your (elves, wituout other provocation) found out fonie way to (horten the life of the Scots Queen, confidering the great peril

' lhe is hourly fubjeft o, fo long as the laid Queen Ihould live ; wherein, liefides a kind of lack of love towards her, (lie wonders
' greatly that you have not that care of your own particular fafeties, or rather the prefervationof Religion, and the publick good
' and profperity of your Countries that reafon and policy commandeth ; efpecially, having fo good a warrant and ground for the

* fatisfaftion of your consciences toward God, and the difcharge of your credit and reputation towards the world, as the oath
' of afl'ocktion, which you both have fo folemnly taken and vowed ; efpecially the matter wherewith (he ftandeth charged, being
* fo clearly and nianiielUy prov.d againlt her : and theVefore (he taketh it moll unkindly, that men profeffing that love towards

'* her that you do, (hould in a kind of fort, for lack of the difcharge or your duties, call the burden upon her, knowing, as you
« do, her indifpofition to ihed blood ; efpecially, of one of that fex and quality, and fo near to her in blood as the faid Queen is.

* Thekj rdpects, we find, do greatly trouble her Majefty; who, we alTure you, hath fundry times proteftcd, that if the regard of

* the danger of her good fubjefts, and faithful iervtims, did not more move her tl.an her own peril, (he would never be drawn to

* affent to the (hedding of her blood. We thought it meet to acquaint you, with thefe fpeeches lately patted from her Majefty,

« referrin,. the fame to yourgood judgments : And fo we commit you to the proteftion of the Almighty.

London, 1 bruaty Tour mojl ajfured friends,

the ilt. 1 5 So. Fra Walfingham, Will. Davifon.

Direfted thus,

To the Right Honourable Sir Amias Pawlet Knight, one of her Majefty's Privy-Council.

This Letter was received at Fotheringay, the zdof February, at five in the afternoon ; and in another Letter from Mr. Davifont

of the l ft of February, to Sir Amias, he fays, 1 prayyou, let both this and the inclrfed be committed to the fire, which mcafure Jhall be

iikevoife met to your anfiuer, after it hath been communicated to her Majefty, for herjatisfaSlion. And in a Pofl'fcript of another Let-

ter from Mr. Davifon to him, dated the 3d of February, 1586, he fays, / inlreatedyou in my laft Letters to burn both the Letters

fent you for the argument'sfake ; which by your anjhaer to Mr. Secretary (-which I have feen) appcareth not to be done ; Ipray you

let me entreat to make Hereticks ofthe one and the other, as I mean to ujeyours after her Majejly hath feen it. And in the end of the

Poftio ipt, I pray yju 1st me know whatyou have done with my Letters, becaufe they are not to be kept, that 1 may fatisfy her Majejly

therein; lAihe might othcrwifc take offence thereat, and if you treat this Hoftfcript in the fame kind, 1fiiall cure not a ivhit. Jiut it

feems none of them obferved this; for aniongft the fame papers, is the following Letter to Sir Francis Waljmgham.

Sir.
« "TTOUR Letters of Yefterday coming to my hands this prefent day, at 5 p. m. I would not fail, according to your direction,

* I to return my anfwerwith all poflible fpeed ; which 1 (hall deliver unto you with great grief and bitternefs of mind, in

' that I am fo unhappy, as living to fee this unhappy day, in which ( am required by direftion from my mod gracious Sove-
' reign, to do an aft, whiqh God and the law forbiddeth My Goods and life are at her Majefty's difpofttion, and I am ready
« to lofe the next morrow, if it fhall pleafe her ; acknowledging, that I do hold them as of her meer and mod: gracious favour,

' and do not deiign to enjoy them but with her Highnefs's good liking : but God forbid I (hould make fo foul a (hipwreck of
' my confeience, or leave fo great a blot to my poor pofterity, and fhed blood without law or warrant ; trufling, that her Ma-
' jelly, of her accuftomed clemency, and the rather by your good mediation, will take this my anfwer in good part, as proceed-
« ing from one who never will be inferior to any Chriftian Subjeft, living in honour, love and obedience towards his Sovereign ;

' and thus I commit you to the mercy of the Almighty.

From Fotheringay, the zd of Tour moft ajfuredpoor Friend,

February, 1586. A. Pawlet.

P. S. Your Letters coming in the plural number, feem to be meant to Sir Drew Drury, as to myfelf ; and yet

becaufe he is not named in them, neither the Letter direfted unto him ; he forbeareth to make any parti-

cular anfwer, but fubferibeth in heart to my opinion. D. Duvitv.

V. The Arraignment of Sir Richard Knightly, and others,

in the Star-Chamber, for maintaining feditious Perfons,

Books and Libels j Feb. 13, 1588. 31 Eliz*

|N Friday the 13th of February, were whereof there are leud people; next the Brownifis,

brought as prifoners to the Bar before and their Fellows : but Juftice had been done on
the Lords in the High-Court of Star- thefe men, and the law executed. But there is ano-

Chamber, Sir Richard Knightly, Mr. ther fort of fedtary, that are of no fettled ftate,

Hales, Sir >— Wickftone-\, and his wife, whofe but feek to transform and fubvert all. Thefe men
offences hereafter follow. And fit ft, Mr. Attor- would have .... Government in every feveral Con-
ney-General Popham began, That the profperous gregation, feverally in each Province, in every Dio-

and happy ftate of her Majefty was not unknown cefs, yea, in every Parilh ; whereupon would en-

unto them atl that were prefent, and fo dilated fue more mifchief than any man by tongue can ut-

thereon, £?.-
. until two enemies had chofen to difturb ter : they themfelves cannot agree among them-

this quietnefs, viz. the Papifts abroad, who by fo- felves, but are full of envy and emulation ; for what
reign arms, ti?f. and the feditious Sectaries at home, greater 'emulation, than to fall to contention, and

from
* Copied from aMS. in Caiiti College, Cambridge, Clafs A. 1090. 8. p. zofj.

t Neale's Hill, of Puritans, vol. I. p. 507.
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from contention, to proceed to violence ? But they

ftay not here, nor contented with railing againft the

Church and the State thereof, but proceed to Court

and the Common-Weal, that all things might con-

tribute to preferve unity among the Brethren } no

law, no order left, all propriety of things taken a-

way and confounded.

But of what fort of people thefe Sectaries ? of the

very vileft and bafeft fort, and thefe- mult make
confufion of all State, and fo advance themfelves in

their Congregations, this their courfe and this their

purpofe , fo the heel mould govern the head, and

not the head the heel, if thefe men be allowed. Her.

Majefty, in her great wifdom duly confidered the

great danger of thefe inconveniencies, took order

that no pamphlets or treatifes mould be put in

print, but fuch as fhould be firft feen and allowed ;

and farther, left that were not fufficient, fhe ordained

that no printing fhould be ufed any where but in

London, Oxford and Cambridge. Notwithstanding,

all this ferved not, but they would print in corners,

_and fpread abroad things imprinted; wherefore her

Majefty fet lorth a proclamation in Anno 25. that

all Brownifts books, and fuch other feditious books

fhould be fuppreffed and burnt. Afterwards, when

their new feditious and infamous Libels were fpread

abroad, her Majefty in February laft fet forth ano-

ther Proclamation, that all her Subjects might take

warning : but becaufe no reformation is had, fhe

now holds it neceffary to proceed in juftice : And
therefore thefe men, now prifoners at the Bar, but

anfwer to their offences, and receive according to

their demerits : and firft for their faults. Sir Richard

Knightly being a great man .in his country, a De-

puty-Lieutenant, who had the government thereof,

a feditious and leud rebel came unto him to have

place and entertainment with him, and there Sir

Richard received him to print : Sir Richard doth

confefs that Penry told him he would fet forth fuch

a like book as he had before-time fet forth for the

Government of Wales. That book contains fedition

and (lander moft opprobrious ; and yet Sir Richard

was contented fuch a like book fhould be printed.

But farther, Sir Richard fent his man a ring for

a token to receive the prefs into his houfe, who did

fo, and there they printed The Epitome, Walgrave

himfelf being the printer; this is a moft feditious

and libellous pamphlet, fit for a vice in a play,

and no other : but then the Parfon of the Parifh

having found out the printing, told Sir Richard

that it was very dangerous ; whereupon Sir Richard

caufed him to take it down, but neither difliked

nor difcovered it, but kept it fecret, and read the

books himfelf. Again, when it was told him that

his houfe would be fearched for the prefs, he faid

lie would courfe them that would come to fearch his

houfe; befide, at his recommendation Walgrave

was commended unto Mr. Hales, and there had en-

tertainment, and there The Supplication to the Par-

liament was printed by Walgrave, and publifhed by

Newman, Sir Richard's man : and another book,

viz. Have you any Work for the Cooper? was there

printed likewife. Therein the Sectaries themfelves

confefs, that inconvenience would enfue of this Go-

vernment which they fo fought to eftablifh ; but yet

it muff be brought in, becaufe they were fo deter-

mined. And from Mr. Hales's houfe in Coventry,

thefe books and this prefs muft be conveyed to Sir

Wickftone's, where Martyn fenior, and Martyn

junior were both printed; wherein thefe libellers fay,

that all laws that any way impugn this doctrine of

theirs are not to be obeyed in any caufe : then if this

be fuffered, confufion and diforder mull needs enfue.

But farther, in thefe books they affirm that the time
doth offer them a great opportunity, as though all

things would be fuffered in this fo troublefome a
time, rather than they fhould any way be difquieted.

And for Sir Wickftone, albeit he knew the

prefs was in his houfe, yet he kept it fecret, and
would never difcover it, but came many times, and did
vifit there at the Prefs ; and his wife, by whofe pro-
curement and perfuafions with her hufband, they

were firft received into his houfe, did often relieve

them with meat and drink, and gave them money
in their purfes. This is the fubftance and fum of

their offence, which if they will deny, unconteftable

and manifeft proofs lhall be produced againft them.
And fo he concluded.

Hereupon Sir Richard Knightly began to anfwer,

and moft humbly befought their Lordfhips to confi-

derof his fimple wit, and weak capacity, not able to

fpeak in fuch a place, and before fo honourable an
affembly : and faid, that thefe mifhaps which were
now fo aggravated againft them, were a punifh-

ment impofed by God, to put him in mind of
other his grievous crimes committed againft the Ma-
jefty of the moft Higheft. He affirmed conftant-

ly that he was no Sectary, but of that religion,

t.hat felf-fame religion, which he hoped all they

which were then prefent were of, and fo he trufted

were all other her Majefty's loving Subjects. And
if he fhould fpeak any thing amifs, he defired them
not to impute it to his ill difpofition, but to his

wants, which were many, and the more, by reafon

of his late imprifonrrient: and faid, he was right

glad that their Honours were ordained by God, and
appointed by her Majefty to be his Judges, at whofe
hands he was fure to receive nothing but juftice:

wherefore he befought them to be an interceffor

and mediator to her Majefty in his behalf, againft

whom, for any offence committed, or againft the

State, to his knowledge he was as clear as any pre-

fent, and as good a Subject as ever came to. that

Bar. He utterly difclaimed the books, and denied

to have any familiarity to his knowledge with thofe

that were the writers of them ; and fhewed that

the prefs was brought into his houfe upon this rea-

fon: There was a book, that before time was
printed in Oxford, which to his knowledge was ne-

ver called in ; this book was written by one Mr.
Penry, who requefted Sir Richard that this book
might be printed again in his houfev and in refpect

of the want of learning, which he knew to be in the

Miniftry, he did the rather incline an ear unto. For
although he muft needs confefs there were in the

Miniftry fome good, yet to his thinking, for one

good, there were forty bad, yea, fo bad, as he

thought them not worthy to fweep the Church

;

and therefore his zeal for the furtherance of God's
glory caufed him to allow of this book. This, as

he faid, was about St. James-tide was twelve-month,

and he had heard nothing thereof again until All-hal-

/uw-tide following ; and faid, that the prefs was ne-

ver in his own houfe, but in a houfe at the farther

end of the town. And he faid, that at Chrijimas

following Walgrave came to him and defired the

prefs, and faid that Mr. Cartwrigbt had wrote a

book againft the Jefuits, which he hoped to print.

This is the truth, faith he.

He wrote to Mr. Hales to defend a houfe for a

poor man : all this was done before the Proclama-

tion, fince which time he never meddled therein, as

he
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he faid ; for my Lord Chancellor moft honourably

gave him warning to look unto that, which he hath

accomplished like a good Subject to her Majefty, to

whom he confefieth himfelf moft bounden, as he

thinketh all the world is befide ; and now hath

learned of David, not fo much as to touch the hem
of the Lord's Anointed. He hopeth her Majefty

will likewife forgive him, as fhe hath forgiven

greater offences: And befought them all to be good

unto him, and he for his part would fay with Mofes

and Paul, that he would rather defire to be wiped

out of the book of life, than not perform his duty

to her Majefty. And lo he concluded.

Mr. Hales began, That albeit it were a great

grief unto him to be convented before their Lord-

ihips, yet in this he joyed that they were his Judges,

that were the Governors and Judges of the Land,

which could and would do him nothing elfe but

juftice ; he confeffed the bleffirig of God to be ex-

ceeding great unto the Commonwealth for placing

her Majefty over the fame, by whofe means we
enjoy that peace which other nations want, and

we happy that live under her : he difclaimed the

books ; but he had great reafon as he thought to

gratify Sir Richard Knightly in any thing, to whom
he owed much reverence, as him that had married

his Aunt. Sir Richard defired him to lend his

houfe for a poor man, to the which he conde-

scended ; but he knew not the man, nor his intent •,

he met with Penry in Coventry, at a Sermon, who
defired him to direct him to his houfe, there he had

The Supplication to the Parliament that was printed

ttOxford , he told him he would print Mr. Cart-

wright's book againft the Romi/h Teftammt : he was

privy that there was a prefs there, but nothing elfe.

It was an eafy matter for a wifer man than him-
felf to be thus overtaken, Penry himfelf was not in-

dicted nor impeached. And he hoped, if a man
jgnorantly did receive a Traitor or Jefuit, that it

was not treafon, unlefs himfelf knew of it.

Attorney. You acknowledge you had a book of

him ?

Hales. I do.

. Attorney. And -you came to the maker of it ?

Hales. It was before the Proclamation.

Attorney. It was after.

Hales. It was after the firft, and before the fecond

Proclamation. Hereupon was read the firft Pro-
clamation, made in 27 Eliz. againft fchifmatical and
feditious libels, Dr. Brown and fuch others.

Hales. But Mr. Penry's was no Libel, for befub-
fcribed his name.

Attorney. There is no doubt but it is a Libel, tho'

it be fubferibed : whereunto Hales faid nothing.

And then was read the other Proclamation in 3 1

Eliz. and the Order in the Slar-Chamber, made
in 28 Eliz. whereby printing was allowed only in

London, Oxford and Cambridge.

Wickftone faid, he was an ignorant man, and
craved he might anfwer by Counfel, which might
direct him: whereunto the Lord Chancellor an-

fwered, that this was matter of fact which lay moft
properly within his own knowledge, and that he muft
provide to anfwer for himfelf, and that he needed
no Counfel. '<>

_
Whereupon Wickftone confeffed, that his wife de-

fired him to permit them a home in his. houfe, which
he contented unto, knowing the purpofe of them,
and that was all.

Lady Wickftone confeffed that the zeal of refor-

mation in the Church, caufed her to give them en-

31
tertainment in her houfe, and fhe was the caufe that

they came thither, not thinking that it had been
any way hurtful or dangerous to the State ; and fhe

humbly befought, that what fault foever fhe had
committed, her hufband might not be punifhed
therefore, fince he was not privy, but only by her

means and requeft.

Hereupon Mr. Puckering, the Queen's Serjeant,

began to lay open the enormities of thofe books*
which they had in court, and divers claufes of

them were read. Firft, he affirmed they tended

to the ruin of the whole State, next to the abolilh-

ing of all ecclefiaftical Government, to the removing
of all manner of fervice, the overthrow of laws ;

and yet, fay they, all laws which refift thefe men,
are no more to be allowed than thofe which main^
tain ftews. But Penry will never give that over, he

fays, though the Spaniards were overthrown and

difcomfited by famine and by hunger, yet the Lord
will raile them up again, and make a weak and fee-

ble generation to overthrow us. So here was read a

great part of The Epitome.

Puckering. This is moft fcornful and feditious

:

But what is their conclufion ? They conclude our

Parliament and Councils be affembled where'no truth

beareth fway •, which is moft falfe and fcandalous

:

but if this their Government be not received, thofe

of the Parliament-houfe nor their feed fhall never

profper, nor they ever bear any more rule in England.

And I Penry will never leave : till either this be

performed, or that the Lord in vengeance and blood

do plague and punifh us.

For the other book [Have you any work for the

Cooper .
?
] therein is affirmed that our Church Go-

vernment is utterly unlawful : And albeit this form
of theirs would be inconvenient in many points, yet

every Chriftian is bound to receive paftors, doctors,

elders and deacons.

For Martin junior, he affirms that it is unlawful

to have any other Government, that all human
laws maintaining any other form are ungodly and
not to be obeyed ; that the warrant that Bifhops

have to maintain their authority, is no better than

that which did maintain the ftews. That Antichrift

is the head of their doctrine, and they part of his

body.

For Martin fenior, he loudly termeth the book
of common fervice, the book at Lambeth,
that 100,000 hands would fign to their pofitions

and government which they feek. And farther

that they are the ftrength of the land, that it were
no policy to reject their fuit at fuch a time when the

land was invaded.

After which, they read Sir Richard's examination*

wherein he confeffed that Penry came unto him as

before •, but when Sharp the minifter told him the

books were leud and dangerous, he caufed them to

be pulled down, and that he knew of no book bur.

The Epitome.

He lent a ring to his man Jackfon by Penry to re-

ceive a load of fluff into his houfe, which was the

prefs and other necefiaries for printing.

Newman the Cobler wore his liveiy, and Waftall

his man helped Walgrave away from his houfe, to

Mr. Hales ax. Coventry : Fox his Schoolmafter, and

Waftal his man, would commonly read the books in

Sir Richard's houfe, and feoff and fcorn at John of
Canterbury.

Sharp faith, that Sir Richard conferr'd with Wal-
grave, as Newman told him The Epitome was printed

there : that when it was told -Sir Ricbara his houfe

wouid
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would be fearched, he anfwered, the knaves durft

not fearch his houfe ; and if they did he would

have courfed them.

The printer's man faith, that the Mind-Alls were

printed there; but Sir Richard anfwered, he never

knew fo much before. Have you any work for the

Cooper ? went in hand there, but they went away

then to Coventry.

The printer's man would have fubmitted himfeif

long before, but Sir Richard advifed him not to do

fo in any cafe, for the Lords were fo incenfed, as

he fhould be hanged if he were catched.

For Hales, Have you any work for the Cooper ? was

printed at his houfe, he came once to the prefs as

they were printing it.

Mrs. Wickjlone confeffeth, Martin junior and

Martin fenior were printed in her houfe, fhe gave

them entertainment, and placed them in a parlour,

her hufband knew it not till it was done : fhe told

him it was works of embroidering, and willed him

to will his fervants not to peep or pry into the par-

lour, fince it pertained not to them : Hodgskins and

two more printed them all. Hodgskins was defired

to print more, but he refufed. Hodgskins confeffeth

that he printed them two; and from Mr. rVickJlone's

they were conveyed to Warrington in Lancajhire ':

She gave them is. 6ds at their departure, and her

hufband 2 s.

Upon this Mr. Sollicitor Egerton began to de-

clare the danger of thife books, that they tended

to confufibn of all Hates, to take away her Majefty's

Prerogative Royal, to the diminution of her yearly

revenue, where (lie at this time was forced to fell

her revenues for maintenance of her Realm and

People, to the difherifon of a great number of their

patronages and advowfons and appropriations, to

the abrogating of the common law and the civil

law in many points : Whereupon he defired their

Lordfhips to proceed to fentence.

All the Lords agreed that the books were mod
leud, dangerous and feditious, and pernicious to the

State, molt fcandalous in refpedt to our adverfaries

the Papifts, who took occafion of our difagreement

;

that they were flanderous to her Majefty, in accufing

her for not maintaining religion. Whereas fhe for

defence of religion only hath feared all the enemies

of the State : that the fword of war had been drawn

out againft her for that caufe ; nay, the fword of

death lud compaffed her chair in her own chamber

:

[Mr. Parrie and Mr. Barnwell.'] Notwithstanding

ftie,nothingdifmayed,being of princely magnanimity

and fortitude, hath not feared any of thefe dangers

only for religion fake. That they took away her

Majefty's regal Power, disinherited Noblemen and

Gentlemen, took away all Property, abolifhed the

reverend eftate and calling of Bilhops, which are

one of the three ancient eftates of this land ; and
fo they meant to pick out one ftone after another,

till they pulled the whole houfe on their heads.
That the faults of them there prefent were grofs

and grievous ; Sir Richard, a man highly favoured
of the Queen, and much bounden more than ordi-
narily any of his ftate.

Yet notwithstanding, faid Mr. Vice-Chamber-
lain, you be beloved of all of us, yet juftice muft
be done without affection or companion -, for Pu-
niantur hi ne tu puniaris ; let the magistrate punifh
offenders, left himfeif be punifhed. And again.,

St. Augujline faith, pereat unus ne pereat unitas; lee

the offender rather be punifhed, than the unity of
the Church be confounded.

That their ignorance was no excufe, that igno-

rance which was wilful and malicious only to efcape

the puniftiment of law, which is as high an offence

as any privity.

That it was a fillier anfwer of Mr. Wickftonc, to

fay his wife defired him, a great folly to be ruled

by her, and fhe paffed the modefty of her fex to

rule him. And Sir John Perret faid exprefsly, he
thought him worthy of the greater puniftiment for

giving fuch a foolifh anfwer, as that he did it at his

wife's defi-re.

The Lord Chancellor gave the affembly that

ftood by to note, that thefe prifoners were not the

devifers and makers of thefe books ; for if they

had, another place had been fit for chern, and noc

this : that the county of Northampton did fwarm
with thefe Sectaries,, and in one place there was a
Prefbytery planted among them, till at length one
of the brethren had offended, wherefore the other

would have punifhed him-, but he, when he mould
be punifhed, fled, and complained to- a Juftice of
Peace, and fo their power furceafed, and all revealed ;

whereby he noted the vanity of their Government

:

yea, faid he, it is proceeded fofarin that Country,
that the people were full of contention, and in fome
places had rifen in arms about that quarrel ; where;-

by he concluded it was necefTary' to prevent fuch

mifchief, and to make example of it, and defired

the Judges to notify his action herein in their cir-

cuits abroad, to the end the whole Realm might
have knowledge of it, and the people no more fe-

duced with thefe leud libellers. For puniftiment,

they all agreed that Sir Richard fhould be fined two
thoufand pounds *

; Mr. Hales, a thoufand marks

;

Mr. Wukfione for obeying his wife, and not difco-

vering it, five hundred marks -, Mrs. fVickjlone a

thoufand pounds -f; and all of them imprifonment

at her Majefty's pleafure.

* This Sir Richard' Knightley was divers times chofen Member of Parliament for the county ,of Northampton, in the reign of

Queen Elizabeth. He was a great favourer of the Puritan party, and at the expence of printing their libels, as is reported, be-

ing influenced by Snape, and fome other leading Ministers of this County ; thefe libels were printed by one Walgrave, who
had a travelling prefs for this purpofe, which was once brought down to Faivc/ley, and from thence by leveral Stages removed

to Manchefter, where both the prefs and the workmen wee feized, by the Earl of Derby. Foi this offence Sir Richard Knight-

ley, and his confederates, were cited into the Star-Chamber, and feverely cenfured ; but upon the interceflion of Archbilhop

Whitgift, whom they had moll infulted, they were fet at liberty, and had their Fines remitted. But tho' thus zealous for the

Puritan faction, he joined with Sir Francis Ha/lings in prefenting a Petition to the Houfe of Commons, for granting a Tolera-

tion to the Papifts. Bridget's Northampton/hire, by> Jebb, fol. p. 63.

f Camden fays, That at this Time feveral fcurrilous pamphlets were publiflied againft the Church of England by the Diffen-

ters -, their great patrons and abettors were Sir Richard Knightlcy and Wickjlone, perfons in other refpefts lober and pious, but

drawn into the party by fome inftruments that were to make a private market of them. However the Knights had a pretty

round fine laid on them in the Star-Chamber, but the Archbifhop of Canterbury was fo generoufly good-natured, as to procure a

remiflion of it at her Majefty's hands. See Camden's Eliz, in the complete Hiftory of England, vol. II. pag. 550.

VI. Pro-
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VI. Proceedings in Parliament againft yohn Earl of Gowrie,

Alexander Ruthven his Brother, Henry Ruthven, Hugh
Moncriefi and Peter Eviot, for High-Treafon, Nov. 15,

1600. at Edinburgh %

VILLIAM, Earl of Gowrie, having been

condemn'd at Stirling, and executed in

the 'year 1584, with two others, for fe-'

ditious practices, in feizing the King's

Perfon at Rutbvm Houfe, when in his minority,

and banifhing from him all others who were not of

their party, making himcondefcend to what they

propos'd, and levying forces to fecure themfelves

and the King's Perfon in their cuftody •, occalioned

the hot Clergy of their party, both to preach and

publifh fcandalous pamphlets againft the King and

Governments this did beget a ftricr, friendfhip be-

tween young Gowrie and the factious Clergy. Al-

beit, the King did, with great' benignity, reftore

the Earl of Gowrie to his Father's honours and ef~

rate j yer, histwofonsi the Earl, and Mr. Alexan- •

derj were nurfed up in fuch malice, againft the

King, by fome-of his relations, (but efpeeially by

the Clergy,) that neither the King's reftoring him
to his Eftate and Honour, conferring alfo other

marks of favour arid truft oi> him, (and placing his

Sifter as the firft Lady of Honour to the Queen and

making his Brother Alexander one of his Bedcham-

ber) could allay his revenge ; till at laft, he re-

folved to bring his long-defigned purpofe to effect.

For, in Auguft 1600, he devis'd and contrived the

bringing the King from Falkland, to his houfe in

Perth-, and there, with his fellow-confpirators, to

have murdered the King.

On account of this Treafon i", and feveral dif-

orders, a Parliament was indiftpd to meet at Edin-

burgh on the firft of November that year 1600, al-

beit the printed Acts bear its meeting to be on the

15th.

Accordingly a Parliament was indicted, to be

holden at Edinburgh on the lft of November 1600,
and (as is ordinary) it was adjourned to the 4th of

November. On which day, Sir Thomas Hamilton,

King's Advocate, produced a fummons of Trea-

fon duly executed againft William Ruthven, Bro-

ther and apparent Heir to John Earl of Gowrie-,

and Mr. Alexander Ruthven : calling alfo, in the

fummons, the tutors and curators of the faid Wil-
liam, (if he had any) and all others, having pre-

tence or intereft in the matter, to hear it found ;

and declared, that the faid Earl of Gowrie, and Mr.
Alexander his Brother, had committed Treafon, in

attempting to bereave his Majefty of his Life, at

St. Johnftoun, on the 5th day ot Auguft laft by
paft : The fummons and executions being read

and the Heraulds

being

and Meflengers fworn to the ve-

racity of the executions ; both at their private

houfes, mercat-croffes, and Shoar and Peer of Leitb;

csV. (Which are the moft publick Intimations and
citations that can be given by the law of Scotland.)

Which citations were given on the 28th day of Au-

guft and 29th ditto, in their respective places and
mercat-croffes, and the Parliament was declar'd

current daily.

On the 9th day, the faid fummons and executions

were read over again, another fummons of treafon

was produc'd, with their executions and verifica-

tions, made on- oath in the face of the court, againft

Alexander and Henry Ruthven, fons to Alexander

Ruthven of Frieland ; and againft Hugh Moncriefc

brother to William Moncrief, of that Ilk 3 Patrick

Eviot, brother to Celin Eviot of Balboujie ; to hear

and fee themfelves decern'd* as guilty of High-
Treafon, and Lefe- Majefty, againft the King at

Perth, the 5 th day of Auguft laft pafi.

And likewife by warrant from the Parliament,

one Andrew Henderfon} who . was prifoner in the

Tolbooth of Edinburgh, on accufation far the faid

crime, was brought by the Baillie of Edinburgh^

and lifted before the Parliament ; he having receiv'd

formal fummons in the Tolbooth, on the 28th of
Auguji laft paft.

The fummons being thrice called, the executions

all verified, and none of the perfons cited com-
pearing, excepting Andrew Henderfon the prifoner

;

the King's advocate did take inftruments : and
likewife the King's advocate did then, and there,

produce before the Lords, our fovereign Lord's
letters of relaxation, given under his Highnefs's
fignet at Edinburgh, relaxing all the perfons fo

fummoned from the horn, and from all the fum-
mons executed againft them, at the inflance of
whatfoever perfons ; that fo,

fafety and freedom to compear:
tions were promulgated, at the mercat-croffes of
the (hires where each perfon had his abode -, and
alfo, at the mercat-crofs at Edinburgh, and Jhoar

and peer of Leitb. Arid thefe executions and re-

laxations were regiftrated in the records of the

fhires where the accofed did refide : on which
production, the King's advocate did take inftru-

ments.

• The Lords Commifiioners in Parliament did -

remit the faid Andrew Henderfon to the Tolbooth,

for fafe cuftody, and the Parliament adjournal until

the 15th day of November: on which day, thcP!,--

liament having met, the faid Sir Thomas Hautiitou

Ad*.

they might have
and which relaxa-

• Extracted from the authentick Records, and the principal Vouchers (which lie in publick cuftody in the Parliamem-Houfe
»t Edinburgh,) by Georgt, Earl of Cromerij, Keeper of the Records, Temp. Car. *.

+ See Spttipxuifi hiitory of the Church of icaUrJ, p 457, 458, 459. 460.
Vol. VII. F
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Advocate, produc'd the faid fummons of Treafon

and Executions ; and the heraulds and meffengers

having, of new, verified the executions upon oath

formally, &c. neither William, nor none for him,

nor the others cited, compearing ; the King's Ad-
vocate did take inftruments thereon : only Mr. no-
mas Henri/on, one of the Commiffaries of Edin-

burgh, compeared for the forefaid Andrew Hender-

fon-, and produc'd the writ following, Underfub-

fcribed by the King's Advocate. "' It is our will,

" and we' command you, that upon fight hereof,

" ye delete Andrew Henderfon, Chamberlain to um-
" quhile John Earl of Gowrie, his name furth of

" the fummons of Treafon and Forfaulture, raifed

" and executed againft him, for being art, part,

" redd, counfel, and counfelling, of the late Trea-

" Ton confpired by tlie faid umquhile Earl, his um> i

" quhile brother, and complices^ againft our Per-

" fon ; and as you will aofwer to us hereupon,;

" keeping thir prefents for your warrant. Sub-
" fcribed with our hand at Holy-rood-houfe, the

'* ninth of November, 1600. Sic lubfcribitup, Ja-
" gobus Rex." Conform whereuntq, the Advo-
cate did delete his name.

The heraulds and meffengers did, at that fame

time, again verify upon oath the executions given

in •, and the relaxations and executions againft

William, and Alexander, and Henry Ruthven, Pa-

trick Eviot, and Hugh Moncrief -,
and the Parlia-

ment found the Dittay relevant : and then adjourn-

ed till the 15th Day of November, and remitted

the examination of the witneffes to the Lords of

articles, which are a Committee of Parliament, ac-

cording to the conftant practice and cuftom in Par-
liament.

Nota, The Lords of the articles in .that Parlia-

ment, were two Bifhops and four Abbots, all men
of great worth and integrity •, four Earls, viz. Le-
nox, Errol, Marifchal and Man-, four Lord's, viz.

Seton, Levingstoun, hewbottle and Fivie ; feven Ba-
"

rons, and nine Commiffioners of Burrows..

On the 15th of November, the Parliament did
again meet, and the. Advocate did again call the

fummons of Treafon againft all the forementiened

Perfons, (except Henderfon) for enterprifing the

(laughter of the King, on the 5th of Augu/t'hfk

paft. Being all three, called, and npne compear-
ing, the hail eftat'es did find both the fummons *,

reafons and caufes therein mentioned, relevant ; and
therefore' admitted the fame tothe- Advocate's pro-'

bation. Whereupon the Advocate did produce, the

Letters of horning duly executed and endorfed, a-

gainft Alexander and Henry Rulpven, Hugb-Alon--

crief, and Patrick Eviot ; bearing, that they were

denounced Rebels, and put to the horn, for crimes

of Treafon therein mentioned.

And the oaths and dtpofitions of the witneffes,

led and addue'd by .the Advocate, for proving of

'

the Treafon againft the defenders, (taken before

the Lords of Articles,) viz. the deppfition of

umquhile Mr. Thomas Cranftoun, and Grorge Crai-

gingelt, when they were executed- to death, for the

forefaid crime, of Treafon: and like wife, the Ad-
vocate repeated the notoriety, with the circumftances

of the matter of fact, to- prove the points of the

Libel ; and produc'd Che depofitions of all the,

witneffes, which were all read, as follows.

The Depofitions of the Witneffes, examined in prefence of the Lords of

Articles, for proving of the faid two Summonfes of Treafon.

[Nota, That the Words are printed as they were then written and/poke, for exaElnefsfake.~\

TH E Duke of Lenox, fworn and examined,

depones, That upon the 5th day of Augvft laft

by- paft, this Deponent, for the time being in

Falkland in company with his Majefty, he faw Mr.

Alexander Ruthven fpeaking with his Grace before

the ftables, betwixt fix and ieven in the morning ;

and fhortly thereafter, his Majefty paffing to the

hunting of the Buck, and having (lain one in the

park of Falkland, his Higlinefs fpake to'fhe'Depo-

nent difyring him to accompany his Majefty to

Perth, to fpeak to the Earl of Gowrie. And in-

continent thereafter, this Deponent fent his fcrvant

for another horfe, and for a fv.'ord, and lap on and

followed his Grace : and as this Deponent overtook

his Grace, Mr. Alexander Ruthven was fpeaking

with his Majefty ; and fhortly after the Deponent's

coming to the King, his Higlinefs rode a-part, and

fpake with this Deponent, faying, Ye cannot guefs,

man, what errand I am riding for ; 1 am going

to get a pofe in Perth : and Mr. Alexander Ruth-

ven has informed me, that he has fund a man, that

has a pitchard full of coined Gold, of great forts.

And in the mean time, his Highnefs enquired of

this Deponent, of what humour he thought Mr.

Alexander to be of ? who anl'wered, that he knew

nothing of him, but as -of an honeft difcreet gen-

tleman. And after that- his Highnefs had de-

clared to this Deponent, the hail circumftances of

the man who had the faid Gold, the place where

it was found, and where it was kept; this'Deponeht

anfwered, I like not that, Sir ; for that is not like-

ly. And they riding befide the bridge of Erne,

his Majefty called to the Deponer, that Mr. Alex-

ander difyred him to keep that matter of the pofe'

fecret, and take no boJy with him ; and then his

Highnefs both at that time,' and thereafter at St.-

Johnftoun, within the Earl of Gowrie's, hall, faid to

this Deponer, Take taint where I pafs with Mr. A~
lexander Ruthven, and follow me. And as his Ma-
jefty was within a mile to Perth, after that- Mr-.

Alexander had come a certain fpace wirh his High-
nefs, he rode away and 'galloped to Perth, before

the reft of the company, towards his brother's lodg-

ing, of purpofe, (as the Deponent Relieves,) to

advertife the Earl of Gowrie of his Majcfty's com-
ing there. And as his Majefty was within two
pair of butt-langs to' the town of Perth, the Earl

of Gowrie, accompanied with diverfe perfonj, all

on foot, met his Highnefs in the Inche, and falu- •

ted him ; and immediately thereafter, his Majefty

accom-

* N.B. The Summonfes and Executions are at full length recorded in the (Books of Parliament ; and being all exaft in Ae'
Forms required by Law, it would not only be tedious, but ufelds,' 'to repeat them here ; they being patent ni the Re'co. is.
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ven,

their

was a long

accompanied with this Deponent, the Earl of Mar,

Inchechaffrey, Sir Thomas Erskin, Laird of Urquhil,

James Erskin, William Stuart, Sir Hugh Herries, Sir

John Ramfay, John Murray, John Hamilton of the

Grange, anci John Graham of Bagowie, paft all to-

gether, in the Earl of Cowrie's Hall ; the faid

Earl of Gowrie, and the faid Mr. Alexander Ruth-

being baith prefent with them. And after

Entry, his Majefty cry'd for a drink, which

a coming: and it was an hour after

his firft coming, before his Majefty got his dinner.

And in the time that his Majefty got his defert, the

Earl of Gowrie came to this Deponent, and to the

Earl of Mar, and remanent perfons forefaid, and

defired them to dine, which they did, in the Hall

;

and when they had near hand dined, the Earl of

Gowrie came from his Majefty's chamber to the

Hall, and called for wine •, and faid, that he was

directed from his Majefty's chamber, to drink his

Scott [the Word us'd then for drinking a health,]

to my Lord Duke, and the reft of the company ;

which he did. And immediately after theScoll had

pafs'd about, this Deponent did raife from the table,

to have waited upon his Majefty, conform to his for-

mer direction ; and then the Earl of Gowrie faid to

the Deponent, that his Majefty was gone up quietly,

fome quiet errand. And then, the faid Earl of
Gowrie cry'd for the key of his garden, and pafs'd

in company with this Deponent, to the garden, ac-

companied with Lindores and Sir Hugh Herries, "and

certain others : and fhortly after their being in the

garden, Mr. Thomas Cranfioun came down to the

farden, crying, the King's Majefty is on horfe-

ack, and riding through the Inche : and then the

Earl of Gowrie cry'd, Horfe, Horfe. And the faid

Mr. Thomas Cranfioun anfwer'd to him, your horfe

is in town ; to whilk the Earl of Gowrie made him
rio anfwer, but cry'd, Ay, Horfe, Horfe. And
this Deponent and the Earl of Gowrie came firft

out of the garden, through the hall to the clofs,

and came to the oute gate ; and this Deponent fpeird

at the porter, if the King was furth ; who anfwer'd,

that he was affured that his Majefty was not come
furth of the place. Then the Earl of Gowrie faid,

I am fure he is firft always ; ftay, my Lord, drink,

and I fhall gang up, and get the verity and certain-

ty thereof. And the faid Earl of Gowrie paffed

up, and incontinent came again to the clofs, and

he affirmed to this Deponent, that the King's Ma-
jefty was furth at the back-gate, and away. Where-
upon, this Deponent, the Earl of Gowrie, and Mar,
and hail company, paft furth at the foregate of
the lodging •, and ftaid before the fame gate, upon
the ftreet : and as they were ftanding there, advifing

35
got not entry at the |faid chamber, while after the
Earl of Gowrie and his brother were both (lain.

That Robert Brown paft about be the back-door, and
came to his Majefty, and affured his Highnefs, that

it was my Lord Duke and the Earl of Mar, that

was ftricking up the chamber- door ; and the ham-
mer was given through the hole of the door of the

chamber ; and they within brake the door and gave
them entry : and, at their firft entry, they faw the

Earl of Gowrie lying dead in the chamber, Mr.
Alexander Ruthven being (lain, and taken down the

flairs before their entry. And at their firft entry with-

in that chamber where the King's Majefty was, the

Deponent faw fundry halberts and fwords ftricking

under the door of the chamber, and ficies thereof,

by reafon the fame was nae clofs door ; and knew
none of the ftrickers, except Alexander Ruthven one
of the Defenders, who defired to fpeak with this

Deponent thro' the door, and fpeird at him, For
God's fake tell me how my Lord of Gowrie was.

To whom this Deponent anfwered, he is well : and
the laid Deponent bad Alexander to gang his way ;

and that he was ane fool ; and that he would gee
little thanks for that labour. And, in the mean
time, as they were continuing to ftrick with hal-

berts under the door, meikle John Murray, fervant

to Tullibardin, wa.s ftricken through the legg ; and
how foon the faid Alexander Ruthven had heard
the faid Lord Duke fpeak, he and his hail compli-
ces paft from the forefaid door, and made no more
trouble thereafter thereat, and paffed down to the

clofs, and flood there. And faw none of the rema-
nent defenders prefent, at the doing of the violent

turns that day, except by report, but the faid Alex-
ander Ruthven : but fays, that he faw Hugh Mon-
crief, Earn, and Alexander Daithvenies, and Pa-
trick Eviot, with the Earl of Gowrie, at the King's
dinner that day ; and that before and thereafter,

looking over the chamber-window, he faw George
Craigingelt and Alexander Ruthven ; and did fee

others of the Earl of Gowrte's fervants, whom this

Deponent knew not, ftanding in arms within the
clofs : and alio faw other perfons carrying ane Joift

from the town, to the clofs of the Earl of Gowrie's
lodging : and declares, that there abode fundry
perfons within the faid dole, and in the high-ftreet,

before the faid Earl's lodging, crying and making
tumult, to the fpace of two hours mair, next after

the death of the faid Earl of Gowrie, and his bro-

ther.

Sic fubferibitur^

Lenox.

where to feek the King, incontinent, and in the mean
time, this Deponent heard a voice, and faid to the

Earl of Mar, this is the King's voice, that cryes,

be where he will ; and fo they all looked up to the

Lodging, and faw his Majefty looking furth of the

window, wanting his hat j his face being red, and
an hand gripping his cheek and mouth ; and the

King cry'd, I am murder'd ! Treafon ! My Lord
Mar, help, help. And incontinent, this Depo-
nent, the Earl of Mar, and their company, ran

up the flair of the gallery-chamber, where his Ma-
jefty was, to have relieved him : and as they paffed

up, they found the door of the chamber fall ; and
feeing a ladder ftanding befide, they rafht at the

door with the ladder, and the fteps of the ladder
brake : and fyne, they fend for hammers ; and
notwithflanding large forcing with hammers, they

Vol.. VII.

TH E Earl of Mar, fworn and examined, de-
pones, conform to the Lord Duke of Lenox's,

depofuion, in all things fubflantial, except that his

Lordfhip faw not Mr. Alexander Ruthven in Falk-
land, while about ten hours the day libelled, fhortly

before the flaying of the buck : and alio, overtook
not his Majefty that day, while his Majrfty was
near the bridge of Erne : and, that after their din-

ner, my Lord of Mar palled not to the yeard, in

company with the Earl of Gowrie, but paffed to a

chamber where the King dined, and faw nothing of

the Joift.

Sic fubferibitur,

Mar.

*Ndrew Henderfon, Chamberlain of Scoon, fworn,

-^depones, that he is of the age of thirty-eight

years; declares, that upon Monday at night, the

F 2 fourth
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fourth day of Av.gufi laft by-paft, this Deponent be-

ing, after fupper, in company with the Earl of
Gowrie and Mr, Alexander Ruthven, within my
Lord's own chamber ; the Earl of Gowrie inquired

at this Deponent, what he had to do to-morrow ?'

To whom this Deponent anfwered, That he had to

do, to ride to Ruthven, to fpeak with the Tenents.

Then the, Earl of Gowrie anfwered, flay that jour-

ney, you muft ride to Falkland, in company with

my brother, Mr. Alexander ;
' and take Andrew

Ruthven with you ; and that ye be ready to ride be

four hours in the morning : and hafte thou back
with anfwer, as my brother orders you, by writ' or

Otherways -

y and let Andrew Ruthven remain with

my brother. And in the morning, after four hours,

they rode all three together to Falkland; and coming

to Falkland, they lighted at John Balfour's houfe,

and feeing that Colonel Edmund was there, they

lodged in ane' Law's houfe; and the Matter fent this

Deponent about feven hours in the morning, to fee

what the King's Majefty was doing.. And as he was

within the place, he faw the King's Majefty coming
furth Mid-Clofs, booted ; and then he returned

back again to the Mafter, and faid to him, Hafte

you, the K.ng's Majefty is coming forth : and in-

continent, the Mafter followed his Majefty, and

fpake with his Majefty foranent the Equirie ; and

the King laid his hand on his fhoulder, and clap-

ped hirn, where they fpake together be the fpace

of ane quarter of an hour. And thereafter, the

Mafter directed this Deponent to ride to Perth in

hafte, as he loved the Lord Cowrie's and his ho-

nour, and advertife his brother, that his Majefty

will be there, with a few number incontinent ; and

caufe make his dinner ready. Then this Deponent
anfwered, Shall I ride presently ? The Mafter an-

fwered, No, but ftay awhile, and follow the King
and me, while I fpeak with his Majefty again. And,
as his Majefty was riding through the Sloap of the

Park- Dike, the Mafter fpake to his .Majefty -, and

immediately thereafter, the Mafter bad this Depo-

nent to pafs to St. Johnjicun, with all poffible dili-

gence, according to his former directions. And, at

this Deponent's coming to Perth, it was fhortly.

after ten hours in the morning, he entered in the

Lord of Gowrie's chamber, where he faw his Lord

fpeak with George Hay and Mr. Peter Hay : and

how foon my Lord of Gowrie faw this Deponent,

he came afide to this Deponent, and enquired fe-

cretly, What word he had brought from his bro-

ther ? and if he had brought a letter ? This Depo-

nent anfwered, That he had brought no letter i

What anfwer then, faid he, has he to me? This

Deponent anfwered, That the Mafter his brother

bad tell his Lordfhip, that the King's Majefty would

be there incontinent; and bad hafte his dinner. Then
the Earl bad this deponent to follow his Lordfhip

to the Cabinet, and fpeird at him, how his Majefty

had tane with his brother ? he anfwered, That he

was well tane with ; and when he did his courtefy,

the King laid his hand upon his fhoulder. The
Earl fpeird, what number of perfons was with the

King at the hunting? who anfwered, That he knew
not well ; but that there were fundry of his own
with him, and fome Englijh-men. And then the

Earl fpeird, what Noblemen were with him ? he

anfwered, None but my Lord Duke. And there-

after, this Deponent paffed to his own houfe in the
town, and took off his boots, and returned to the

Earl within an hour : and how foon the Earl faw
him in his chamber, he called upon this Deponent,-
and bad him put on his Secret,. [a coat of MailJ
and Plate-Sleeves. The Deponent inquired to what
effect ?' The Earl anfwered, I have an Highland-
man to take in the Shoegate ; and then the Depo-
nent pafs'd to his own houfe, and put on his Secret,

and Plate-Sleeves, came hack again to the Eatl of
Gowrie''s houfe: and about half an hour to. one, the

Earl commanded this Deponent, take up my dinner;
and this Deponent pafs'd, and took up the firft fer-

vice, by reafon Charles Craigingelt was fick. And in-

continent the faid Earl pafs'd to his dinner, accom-
panied with Mr. John Moncrief, Laird of Petcrief,

Mr. James Drummond, Alexander Peebles Baron of
Findowne. And fhortly after the firft fcrvjce was
fet down, my Lord fitting at the table with the

forefaid Company, Andrew Ruthven came in from
the Mafter, and rounded to the Earl, but heard not
what he faid ; and fhortly after, this Deponent paf-

fing down to take up the fecond fervice, Mr. Alex-

ander Ruthven and William Blair came in to the Earl,

my Lord fitting at his dinner: and hown foon my
Lord faw them, he and his hail company rofe from
the table ; and then this Deponent hearing my
Lord on foot bid this Deponent fend for his Steel-

bonnet and Gantkt, believing that my Lord was
going to take the faid Highland-man. And as this

Deponent perceiv'd my Lord paffing to the Incbe,

and not to the Shoegate, he fent home his Steel-bon-

rjet, and caft his Gantlet in the pantry, and there-

after followed the Earl to the Incbe, where he faw
the faid Earl with his Majefty, the Duke, and the

Earl of Mar, and came in all together to the

Earl's houfe. And after his Majefty had come to
the Earl's houfe, the Mafter of Ruthven fpeird at

this Deponent, where the key of the gallery-cham-
ber was ? who anfwer'd, That he handled not that

key fince the Earl came in Scotland.. Then the

Mafter bid this Deponent fpeak to Mr. William
Rynd to give to him the faid key. And the Mafter
paffing up to the gallery, Mr. William Rynd fol-

lowed him, and gave to him the faid key : and
thereafter, immediately after his Majefty's down fit-

ting to his dinner, Mr. 'Thomas Cranjloun came to

this Deponent *, and bad him gang to the Earl of

Gowrie ; which this Deponent did. And the Earl

of 'Gowrie, in the outer chamber, where the King
dined, fpake to this Deponent fecrerly, and bad

him pafs to the gallery to his brother. So Ire pafii'd

up, and the Earl follows him ; and they being all

three together in the gallery-chamber, (whereof he
had the key from Mr. William Rynd) the Earl faid

to this Deponent, Tarry ftill with m/brother, and
do any thing he bids you. Then this Deponent
came to the Mafter, and fpeird, What will you with

me, Sir? then the Mafter fpoke to my Lord, Let
Andrew Henryfon go into the round of the chamber,

and I will lock him in, and take the key of the cham-
ber with me ; where this Deponent abode half an

hour or thereby, locked his allane, having his Secret,

Plate-Sleeves, Sword and Whinger with him, and
wanting his Steel bonnet. And all this time, this

Deponent feared fome evil to be done : that, upon
this, he kneel'd and pray'd to God j and about the

end

* Upon the Information of Hexderfan, and other witnefles, Cranjloun and Craigingelt were pannelled before the Judiciary at St.

Johnjioun ; and upon clear teftimonies, and on their own confeflion at the bar (which they alfo adhered to on the Scaffold) they

were both executed: Onlyalledging, that they did not know of the defign to murder the King; but that they intended to force

the King to make great reparations for the late Earl of GcwrieH death : and that this Earl of Gowrie was to be madea great man.
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end of the half hour, Mr. Alexander opens the door

of the room, and entered lirft within the fame, hi'

ving the King's Majefty by the arm, and puts on

his hat upon his head, draws forth this Andrew Hen-

derfon Deponent's whinger ; and fays to the King,

having the drawn whinger in his hand, Sir, you

muft be my prifoner ; remember on my father's

death. And, as he held the whinger to his Majefty's

breaft, this Deponent threw the lamen furth of Mr.

Alexander's hands. And the time that Mr. Alexander

•held the whinger to his Majefty's breaft, the King

was beginning to fpeak. The Mafter faid, Hold

your tongue, Sir, or, by Cbrift, ye (hall die. Then

his Majefty anfwered, Mr. Alexander, Ye and I were

very great together ; and as touching your father's

death, man, I was but a minor. My Countil

might have done any thing they pleafed. And far-

ther, Man, albeit ye bereave me of my life, ye

will not be King of Scotland ; for I have both fons

and daughters, and there are men in this town and

friends that will not leave it unrevenged. Then
Mr. Alexander anfwered, (wearing with a great

oath, that it was neither his life nor blood that he

craved. And the King laid, what traiks, [what

then"] albeit ye take off your hat ; and then Mr.
Alexander took off his hat. And the King faid,

"What is it ye crave, man, and ye crave not my life ?

who anfwered, Sir, it is but a promife. The King
anfwered, What promife? The faid Mr. Alexan-

der anfwered, For, my Lord my brother will tell

you. The King fatd, fetch hither your brother.

And fyne the faid Mr. Alexander faid to the King,

Sir, you will not cry, nor open the window while I

come again ?. and the King promifed fo to do.

Then Mr. Alexander pafled forth and locked, and

paffed not from the door, as he believes. In the

mean time, the King entred in difcourfe with this

-Deponent, How came you in here, man ? And
this Deponent anfwered, As God lives, I am (hot

in here like a dog. The King anfwered, Will my
Lord of Gowrie do me any evil, man ? This Depo-
nent anfwered, I vow to God I (hall die ftrft. And
then the King bad this Deponent open the Window,
and he opened the window that looked to the Spy-
-tower : and the King anfwered, Fy, the wrong
window, man 1 And thereafter, this Deponent paf-

fing to the other window nearell his Majefty, to

open the fame; before he got to the window, Mr.
Alexander opened the door, and came in again, and
faid to his Majefty, By God 1 there is no remedy ;

and then heloups to the King, and got him by both
the hands, having ane garter in his hands. Then
the King anfwered, I am a free Prince, man ; I will

not be bound : fo his Majefty caft loofe his left hand
from Mr. Alexander ; and at that fame time, this

Deponent draws away the garter from Mr. Alexan-
der, and his Majefty loups free from the faid Mr.
Alexander, and the faid Mr. Alexander follows his

Majefty, and with his left hand about his Majefty's
craig, puts his right neeve

[
fiftj in his Majefty's

mouth : fo his Majefty wreftling to be quite of
him, this Deponent puts his hand out of his Ma-
jefty's mouth. And therenfrer, this Deponent did
put his left hand over his Majefty's left (houlder,
and pull'd up the broad of the window, whereunto
the faid Mr. Alexander had thruft his Majefty's head
and lhoulders ; and with the force of the drawing
up of the window, preffes his Majefty's body jiboUt,
his right fide to the window : at which time his

Majefty cries furth, Treafon ! treafon ! So the Ma-
fter faid to this Deponent, Is there no help with
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thee ? wo worth thee, thou villain ! we all die. S°
twining his hand on the guard of his own fword ;

and, incontinent, the King's Majefty put his hand
ion the Mailer's hands, and (laid him from drawing

of his fword : and this ways they both being grafped

together, comes lurth of the cabinet to the cham-
ber : and, in the mean time, this Deponent threw

about the key ; then (landing in the door of the

head of the turnpike, which entred to the cham-
ber, and opened the door thereof, to efchew [ef-

cape] himfelf, and to let his Majefty's fervants in.

And how' foon he opened the door, John Raw/ay

came in at the faid door, with an haulk on his hand,

and paffed to the King's Majefty, and laid about

him, and drew his whinger : and as he faw him mint-

ing with the whinger, this Deponent paffed furth at

the faid door, and pafs'd down the turnpike. And,
as this Deponent pafs'd through the clofe, and came
to the fore- gate, this Deponent faw the Earl of

-Gowrie ftanding before the gate accompanied by

fundry perfons, of whom he remembers none -, but

remembers well, that the Earl had this Deponent's

knapfchaw, or head- piece, on his head, and two

(words drawn in his hands : and incontinently there-

after, this Deponent pafs'd to his own lodging,

where he remained while the King paffed furth of

the town ; and then the Deponent pafs'd to the

bridge, and walked up and down by the fpace of

an hour, and returned not again to the Earl's lodg-

ing. And the time of his entry to his houfe that

night, -this Deponent's wife inquir'd at this Depo-
nent, What trouble was within the place? to whom
he anfwer'd, Well is me of one thing, that if I had

•not been there,' the King had been twice flicked this

night : but wo's me for the thing that is fallen out.

And this Deponent being demanded by Mr. John
Moncrhf, after his returning from Falkland, where
have you been with your boots on ? anfwered, He
had been two or three miles beyond Erne, and durft

not tell him the verity, by reafon the Earl of Gow-
rie had difcharged him to tell the errand, he fent

him, to any body. And farther, this Deponent
declares, That when he faw the Earl of Gowrie

ftanding with the drawn fwords before the gate, this

Deponent fpoke not to the Earl, neither yet the

Earl to him at that time, but he paffed to his own
houfe.

Sic fubferibitur,

Andrew Henderson.

TH E Abbot of Incbecbaffrey, fworn and exa-

mined, depones, That, upon the 5th day of

Auguft lad by-paft, this Deponent being in Falk-

land, about feven hours in the morning, he met Mr.
Alexander Ruthven accompanied with Andrew Ruth-
ven ; and, at that time, only faluted the faid Mr.
Alexander Rutbven, without any conference farther

at that time. And at that time, he faw the faid

Mr. Alexander enter in conference with his Majefty,

•Upon the green, betwixt the (tables and the park :

which conference enduring for the fpace of a quarter

of an hour, and the faid Mr. Alexander accompanied

his Majefty while they came to the Meadow ; and,

at his returning from his Majefty, this Deponent

defired Mr. Alexander to disjune with him, by rea-

fon his own could not be fo foon prepared. To
whom Mr. Alexander anfwered, He might not tar-

ry, by reafon his Majefty had commanded him to

await upon him. And, as this Deponent paffed to

Falkland, leaving Mr. Alexander behind him, met

his horfe with his man, coming from Falkland

to
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to him ; and .then this Deponent, after he had dif-

juned in Falkand, he took his journey the high-way

to Inchechaffrey, and the Deponent being but a mile

be-north Stramigh, he's incompany'd with my Lord
Duke, Lindores, the Laird of Urquhill, John Ha-
milton of the Grange, Fmlay Tailzies; and Mr. A-
lexander Rutbven came by this Deponent, riding the

high-way to Perth. Then incontinent this Depo-

nent horfed, and accompanied his Majefty to Perth,

•where he faw the Earl of Gowrie meet his Majefty

in the Inche, and paffed in company with his Ma-
jefty, and his Noblemen, and fervants, to the Earl

of Gewrie's lodging, where they dined all together.

And after dinner, this Deponent being in the cham-

ber at the north-end of the hall, word paffed thro' the

hall, that his Majefty was pafied away, and ridden

towards Falkland ;- and then this Deponent, in com-

pany with the Lord of Mar, and remanent prefent

for the time, paffed to the clofe, and from that to

the high-ftreet ; and the Earl of Gowrie being pre-

fent wich them, defired them to ftay, while he return-

ed and advertifed them of the verity thereof. And
incontinent the Earl of Gowrie paffed up the ftair,

and returned back, and certified the Deponent and

his colleagues of his Majefty's departure. Then
the Lord Duke, this Deponent and remanent, cried

for their horfes to follow che King. Then, as they

were (landing upon the high-ftreet, they heard ane

cry, and a voice ; and the Duke fiift declared, I

am fure, yon is his Majefty's voice, be where he

will himfelf. And immediately thereafter, this De-
ponent faw his Majefty looking forth of a window
of the round, wanting his hat, and his face red,

crying, Fy, help, my Lord Mar I treafon ! trea-

fon ! I am murder'd ! And, at that fame inftant, to

his judgment, was pull'd per force in at that fame

winJow. And incontinent thereafter, this Depo-

nent paffed in hafte up with the Earl of Mar and

my Lord Duke, to the chamber within the gallery ;

where he faw, heard, and did in all things conform

to the Earl's depofition.

Sic fufcribitur,

Inchechaffrey.

THE Abbot of Lindores, fworn and examined,

depones conform to" the Lord Duke of Lenox,

in all things ; addenda, That after dinner, when
word was of his Majefty's departure towards Falk-

land, aTTd that they had all together come down to

the Porter, and had inquired at him, Gif the

King's Majefty was gone furth ? the Porter anfwer-

ed, He was not paffed furth ; and the , Earl of

Gowrie affirmed, That he was paffed furth at the

back-gate : and the Porter faid to the Earl of Gow-
rie, That cannot be, my Lord, becaufe I have the

key of the back- gate. And, after that his Majefty

had cried furth of the window of the round, Trea-

fon ! treafon ! &c. this Deponent faw James Erskin

incontinently lay hands on the Earl of Gowrie upon

the high-ftreet ; and immediately Sir Thomas Erskin

gripped the Earl of Gowrie ; Fy, Traitor ! this is

thy deed, thou fhalt die. Then the Earl of Gow-
rie anfwered, I ken nothing of the matter. Then
inftantly the Earl of Gowrie's men tugged the faid

Sir Thomas Erskin and James Erikin from the Earl of

Gowrie •, who incontinent ran the fpace of half ane

pair of butt-lands from them, towards GlenurchU's

houfe, and drew furth his two fwords, and cried, I

will either be at my own houfe, or die by the gate.

And incontinently thereafter the faid Earl, accom-

panied with thirty perfons, or thereby, paffed with-

in the faid place, wherein his Majefty was for the
time : and (hortly after, the Deponent, as appeared
to him, faw a multitude of people carrying a joift

towards the place.

Sic fulfcribitur,

Lindores.

SIR Thomas Erskin, of the age of thirty -fix

years, fworn, depones, conform to the Lord
Inchechaffrey, and Lord of Lindores -, addenda, Thac
immediately after this Deponent heard his Majefty
cry furth of the window of the round, Fy, help !

I am betrayed, they are murdering me! he ran with
diligence towards the place, to have helpen his Ma-
jefty -, and before his entry, feeing the Earl of
Gowrie, this Deponent and his brother gripped him
by the neck, and faid to him, Traitor, this is thy
deed. Whilk Earl anfwered, What is the matter ?

I ken nothing. Immediately the Earl's fervants fe-

ver'd him from this Deponent and his brother.

And this Deponent entred within the clofe, he fore-

gathered with Sir Hugh Herries, who demanded of
the Deponent what the matter meant ; and, in the

mean time, the Deponent heard Sir John Ram/ay
crying out at the turnpike-head, Fy, Sir ThomaSy
come up the turnpike, even to the head ! And,
as this Deponent had palled up five fteps of the

turnpike, he fees and meets with Mr. Alexander

Rutbven blooded in two parts of his body, w'z. in his

face and in his neck ; and incontinent, this Depo-
nent cries to Sir Hugh Herries, and others that were
with him, Fy, this is the traitor, ftrike him ! And
incontinent he was ftricken by them, and fell ; and
as he was fallen, he turn'd his face, and cried, a-

las-! I had hot the wyteof it ; this Deponent being

(landing above him in the turnpike. Thereafter, this

Deponent pafs'd to the head of the turnpike, and
entered within the chamber at the head of the gal-

lery, where the King and Sir John Ram/ay were
there alone prefent ; and, at the firft meeting, this

Deponent faid to his Majefty, I thought your Ma-
jefty would have concredited more to me, nor

to have commanded me to awaic your Majefty
ait the door, gif ye thought it not -meet to have

taken men with you. Whereupon his Majefty an-

fwered to this Deponent, Alas ! the Traitor de-

ceived me in that, as he did in the leave ; for I com-
manded him exprefely to bring you to me, which
he promifed to me to do ; and returned back, as I

thought, to fetch you ; but he did nothing, but

fteiked the door. Shortly thereafter, Sir Hugh Her-
ries followed the Deponent into the chamber, and
George Wilfon, fervant to James Erskin: and imme-
diately thereafter Mr. Thomas Cranftoun, with his

fword drawn in his hand, entered within the fai4

chamber ; and the Earl of Gowrie followed him
within the faid chamber, with ane fword drawn in

every one of his hands, and ane knapfchaw on his

head, who (truck at this Deponent and his colleagues

ane certain fpace. Likeas, they defended them and
ftruke again : and that lame time, this Deponent
was hurt in the right hand be Mr. Thomas Cran-

ftoun; and this Deponent heard my Lord of Gowrie

fpeak fome words at his entry, but underftands them
not. At laft, Sir John Ram/ay gave the Earl of

Gowrie ane dead ftraik ; and then the Earl leand

him to his fword, and the Deponent faw a man ha'd

him up, whom he knew not -, and how foon the Earl

fell to the ground, Mr. Thomas Cranftoun, and the

remanent who accompanied him, departed and pafs'd

down the turnpike. And the Deponent remembers,
that,
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that at that time, there Were more perfons in the

chamber with the Earl of Gowrie by Mr. Thomas

Cranftoun, but knew nane of them, except that he

believes that ane black man, that was there in com-

pany within the chamber, was Hugh Moncrief, bro-

ther to the Laird of Moncrief; but the Deponent

knows not well, whether or not it was Hugh Mon-

crief.

Sic fiibfcribitur,

Sir Thomas Erskin.

SIR John Ramfay, of the age of twenty-three

years, or thereby, fworn, depones, That im-

mediately after he had dined, the day libelled, iri

the Earl of Gowrie's hOufe, he took his Majefly's

haulk from John Murray, to the effeel the faid

John might have dined : and the Deponent mifiing

his Majefty, and foregathering with the Laird of

Pettencreif, in the Earl of Gowrie's hall ; and de-

manding of Piltencreif, where his Majefty. ;was ?

the faid Laird firft convoyed the Deponent to the

chamber where the King dined, thereafter to the

yaird, hoping tliait his Majefty had been there: and

in i (ling his Majefty in the yaird, convoy'd the De-

ponent up to ane fair gallery, where the Deponent

was never before-, where having remain'd a certain

fpace beholding the gallery-, they came both down
to the clofs, yvhere they met with Mr. Thomas Cran-

Jloun in the midft of the clofs, who faid to them,

that his Majefty was away upon horfeback, ar'the

lrnht : . whereupon this Deponent and Piltencreif

linderedj and the Deponent parted furth of the

gate, to his (table, to have gotten his horfe, and, be-

ing (landing at the ftable door, he heard his Ma-
jelly cry, knew his Highnefs's voice, but undcrftood

not what he (pake. Whereupon he comes imme-
diately within the clofs, and finding ane turnpike-

door open, he enters within the famen, and runs

up the turnpike, wh'le he comes to the door upon
the head thereof ; and hearing ane ftruggling and

din of mens feet, he ran with his hail force at the

door of the turnpike-head, which enters to the cham-
ber at the end of the gallery ; the Deponent having

in the mean time his haulk on his hand, and having

dung open the door, he fees his Majefty and Mr.-
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"^lOhn Graham of Urquhill, fworn and examined.

•J depones conform to the Lord Duke of Lenox

and Earl of Mar in all things, reddens tandem cau-

fam fcientia; adding, That this Deponent the time

that he was at dinner in the hall, with my Lord
Duke and Earl of Mar, he faw the King and Mr.
Alexander Ruthven pafs threw the hall up the turn-

pike, towards the gallery : and, as this Deponent,

John Hamilton, and others, were fotloVing, Mr.
Alexander cried Back, Gentlemen, (lay, for lo it is

his Highnefs's will.

Sic fiibfcribitur,

John Graham of Urquhill.

JOhn Graham of Balgoivne, of the age of fifty

years, or thereby, married, depones, conform to

the Lord Duke in all things ; adding, That this

Deponent the day libelled, after the death of the

Earl of Gowrie and his brother, and hearing his

Majefty report, that Mr. Alexander preffed to have

bound his Highnefs's hands with a garter -, this De-

ponent found a garter at the cheeck of the round

door among the bent, and immediately thereafter

this Deponent prefented the garter to his Highnefs:

and at the fight thereof, his Majefty faid, That the

fame Was the garter wherewith Mr. Alexander preffed

to have bound his .hands -, and then, Sir Thomas

Erskin gripped to the fame garter, and faid, That
lie would keep it, which he has yet in keeping.

Sic fubferibitur,

John Graham of Balgowne.

I
Mr. John Mbncrbif depones" as follows, to-wir*

That day I was ftill prefent with my Lord of

Gowrie, unto the time I heard his Majefty cry,'

Treafon ! and faw him' pert his arm furth of the

window of the room, and then left him : for I con-

ceived in my heart it Was plain treafon,' confpired

againft his Majefty, and was induced hereto, irt

refpedt of thefe prefumptions following : Firfl, I

faw the King's Majefty and umquhile Mr. Alexander

Ruthven.my Lord's brother go furth at the hall-

door their alanes ; whereas his Majefty had ho'

weapons, and Mr. Alexander had a fword. Next,

I faw his Majefty come in a quiet and fober man-
Alexander Ruthven in others arms, driving and jaer to the town, wherethrough appeared, he would
wreltling together, his Majefty' having Mr. Alexax--.

der's head under his arm, and Mr. Alexander being

almoft on his knees, had his hand upon his Majefty's

face and mouth : and his Majefty feeing the Depo-
nent, cried, Fy 1 ftrike him laigh, becaufe he has ane

pyne doublet upon him.- Whereupon the Deponent
caft the haulk from him, and drew his whinger,

wherewith he ft rake the faid Mr-. Alexander; and
immediately after he was ftriken, his Majefty (hot

him down flairs whereat this Deponent had entered.

Thereafter, this Deponent addreffes himfelf to a win-

dow ; and looking furth thereat, and faw Sir Thomas
Erskin, the Deponent cried, Sir Thomas, come up
this turnpike, even to the head. In this mean time,

his Majefty did put his foot upon the haulk-lcafh,

and held her a lang time, while the Deponent came
and took her up again: and then Sir Thomas Erskin

entered. And in the reft depones conform to Sir

Thomas Erskin in all points-, and further fays, That
when the Deponent firft entered within the chamber,
he faw a man (landing behind his Majefty's back,
whom he no ways knew, nor remembers what ap-
parelling he had on ; but after that this Deponent
had ftriken Mr. Alexander, he faw that man no more.

Sic fubferibitur,

Sir John Ramsay*

have no evil purpofe in his mind. ' Item^ He faid,

Mr. Alexander riding to Falkland in the morning,

was obfeured from me and my brother Hugh where

he was : and I having'enquired of my brother Hugh
where he was riding to, he knew nothing thereof ;

fo that neither he nor I could get trial of the fame.

Item, I having enquired at Andrew Henderfon him-

felf, who rode to Falkland, and returned two hours

before him, faluted me, and anfwered, That he had'

been two or three miles above the town ; and fays,

the faid Andrevj had another doublet on, more than

he ufed commonly, and was more bulkfom ;- and, as

appears, might have contained ane Secret, llemj

That day being the Council-day of the town, my
Lord excufed himfelf, in refpecl of his advice. Itemj

I having preffed him to ftibicribe ane Confirmation

of ane Lady's, firft refufed, in refprct aforefaid j

always paffed it thereafter. Item, my Lord tarried

longer from his dinner nor he ufed : and albeit

Andrew Ruthven, who was with the Matter,' came
and rounded my Lord at the board, he made him

to mifk-now all things," unto the time that the faid

Mr. Alexander [came himfelf, and then raife from

the board, and met his Majefty, Item, My Lord
obfeured altogether, that he knew of the coming of

any
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sin*} man, while the Matter came. Item, Mr. Tho-

mas Cranftoun was the firft that I heard cry, The
King's Majefty's is away. Item, After my Lord
Duke and my Lord Mar, and his Majefty's fer-

vants were in the clofe? my Lord of Gowrie came
(jack again to the hall, faying* The King was away :

fo that, as I thought, he would have each man
thinking fo. And I thought his Majefty was not

received with that hearty complement as became.

Item, After his Majefty's riding away, my brother

Hugh came to' my houfe, and 1 enquiring of him
what he thought of thir matters -, anfwered, Be-

fore God, fo far as I can perceive, I trow, it (hall

kyth ahe plain treafon on my Lord's part. And I

fpeiring at him, If he knew any thing thereof?

anfwered,; he knew nothing ; but he and Henry

Ruthven, after all things were ended, fell in confe-

rence thereanent, and he thought things were

likely. Laftly, Andrew Headerfort's Letter moves
me moft of all. And, upon my falvation and

condemnation, I know no farther in this matter
-,

nor yet can remember of any other circumftance

or prefumption, might have induced me to conceive

the former, which I apprehended, in manner fore-

said.

Sic fubferibitnr,

Mr. John Moncrief.

I Andrew Roy, one of the Baillies of the Burgh of

Perth, be thir Frefents teftifies upon my con-

ference, and in the fight of God, as I (hall anfwer

to him in the Great Day, That upon the fifth day

of Auguft, one thoufand and fix hundred years', I

being in the umquhile Earl of Gowrie*s Lodging,

when his Majefty was. there, faw his Majefty, after

his dinner, accompanied with the Matter oiGowrie,

rife from the table, and gang furth of the chamber.

where he had dined -, but, to what place, I know
not ; being beholding the faid umquihile Earl of

Cowrie's entertainment of the Noblemen, In drink-

ing his Majefty's Seoll to them •, which, his Ma-
jefty, before his rifing from the table, had com-
manded him to do. And after- this, the Lords,

vjz. my Lord Duke, my Lord of Mar, my Lord

Lindores, and my Lord of lnchechaffrey, with fundry

qf his Majefty's Gentlemen and Servants, accompa-

nied with the Earl of Gowrie. in perfon ; and fhort

fpace after dinner, had miffed his Majefty, and en-

quired where he fhould be ; they went to the fore-

gate, and fpeir'd at the Porter, If he faw the King

go furth at the fore-gate ?, and heard the Porter an-

fwer, That his Majefty was not gone furth that way.

Alfo, that the Earl of Gowrie faid to the Porter,

Ye lie, knave, he is furth, and the Porter replied,

That he (hould give ' his head, in cafe his Majefty

were furth. Yet, upon the Earl of Goivrie's affu-

rance, that his Majefty was furth to the Inche, the

Lords iffued out in hafte at the fore-gate, and fpeir-

ing where the King was, I faw ane ding up the long

front-window, in the north-fide of the turret, upon

the high-gate ; but who dang it up, 1 know not.

And tarther, faw clearly His Majefty (hut furth his

head and arm at the forefaid window, and heard

his Majefty crying loudly, Fy, trtafon 1 treafon!

and murder! help, Earl of Mar ! Whereupon, I

being very agaft, and wonderfully aftonifhed, at

that cruel and terrible fight, and pitiful and woful

cry, I not knowing what the matter meant, but

perceiving his Majefty in extream and great danger,

ran with all pofiTible diligence tfiro' the ftreets,

crying loudly, Fy, treafon ! treafon againft the

King ! forGod's fake, all hdneft men, hafte and
relieve the King : and commanded to ring the com-
mon bell, that all men might come in hafte to his

Majefty's relief ; and then I returned with all

poffible diligence, with a great number of the people
with me, and came before the forefaid turret and
window, where I faw his Majefty firft cry out , and
then I cried out, How is the King ? But my Lord
Duke and my Lord of Mar anfwered, The King is

well, (praife be to God). Then I cried again up
to his Majefty, and (hew his Majefty, That the
Baillies and Townfhip were then come, in all hafte,

to fupply and relieve his Majefty : and therefore

befought his Majefty to command what was his

Majefty's Will, and beftto be done. And then his

Majefty beckoned furr.h his hand to me and to the

people, commanding me to caufe the people retire

them to their lodgings. Which commandment I

incontinent obeyed, and commanded all manner of

men to retire themfelves to their lodgings •, and like-

wife paffed to the mercat-crofs, and, by open pro-

clamation, commanded in his Highnefs's name,'

that all men (hould retire them to their lodgings,

under the pain of treafon, who obeyed not inconti-

nent after my charge. And this I teftify to be of
verity, by the faith and truth of my body, fo far

as I juftly can remember. In witnefs of which, I

have fubferibed thefe prefents, with my hand, at

Perth, the thirteenth day of Oclober, one thoufand

and fix hundred years, before thefe witnefles, Mr.
Patrick Gallowah, Minifter to his Majefty ; James
Drummond of Letchel ; Oliver Young, Conftantine

Wallace, Thomas Johnfton^ Baillies ; Henry Elder,

Clerk ; Robert Anderfony Andrew Mowat, and Wil-
liam Jack, Burgeffes of Perth, Sic fubferibitttry.

Andrew Rov, Baillie, with my hand. Mr. Pa-
trick Gallowah witnefs, James Drummond witnefs,

Oliver Young Baillie, witnefs ; Thomas Johnfton
Baillie, witnefs ; Robert Anderfon witnefs, Andrew
Artwlt witnefs, William Jack witnefs, Henry Elder
Scribe, witnefs.

T>Obert Chriftie, Porter to umquhile John Earl of

Gowrie, of the age of thirty years, folutus, de-

pones, That he was Porter to the Earl of Gowrie,

the fifth day of Auguft libelled : ficklike he was
by the fpace of five weeks before. And (hortly af-

ter the dinner, this Deponent faw my Lord Duke,'

the Earl of Mar, the Earl of Gowrie, come to the

clofe ; and my Lord Duke fpeird at this Deponent,
if his Majefty was paffed furth of the clofe ? The
Deponent anfwered, that he was not furth. Then
the Lord of Mar faid, Billy, tell me the verity, if'

his Majefty be furth or not ? And he anfwered, in

truth, he is not furth. The Earl of Gowrie look-

ing with an angry countenance, faid, Thou lied, he

is furth at the backgate, and through the Inche.

Then this Deponent anfwered, that cannot be, my
Lord, for I have the key of the backgate, and of

all the gates of the place. Thereafter, this Depo-
nent heard and faw his Majefty looking furth of the

window of the round, and crying, Treafon! Trea-

fon ! fy, help, my Lord of Mar! And inconti-

nent, my Lord Duke, the Earl of Mar, and others,

ran up the ftair of the turnpike to the gallery : and

thereafter, the Lord of Gowrie came from the high-

ftreet, within the clofe, having a fteel-bonnet on
his head, and a drawn fword in his hand, accom-
panied with Alexander and Hary Ruthven, Patrick

Ev'wt and Hugh Moncrief, Mr. Thomas Cranftoun -, all

having drawn fwords in their hands, and paffed ail

t02;eth^r
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toother frith my Lord, up the old turnpike ;

but

what was done within the houfe and place thereafter,

knows not, but by report : neither law he any joilt

brought to the place; by any of the town. And

knows no more of the matter.

Sic fubfcribitur,

Robert Christie.

' Alexander Blair, younger of Baltbyik, fworn and

M examined, depones, conform to immediate pra-

tedenti ; except, That he faw not my Lord ofGw-

tit pafs with his company, and drawn fwords, up

the turnpike: but faw Alexander and Hary Rutb-

ven, and Hugh Moncrief, come down the little turn-

pike, where they and my Lord had afeended, the

faids three perfons having drawn fwords in their

hands ; but faw not Patrick Eviot there. And this

Deponent fays, that after the tumult wasrifen, and

this Deponent prefling to enter within the place, he

was a little ftaid by them in the place -, but they

yielded at once, and the Deponent got entry. Like-

wire he faw a joift brought from the town, and let

up at the wall of the clofe •, but who brought the

famenin, he knows not. „,,.,.
Sic fubfcribitur,

Alexander Blair,

appearand of Balthyik.

r>Eorgt Hay, prior of Charterboitfe, 6f the age of

""
twenty-eight years, or thereby* married 3 de-

pones, conform to the Lord Duke of Lenox, in

all things, after his Majefty's entry in St. John-

fioun, the day libelled : adding, that, that famen

day, the Deponent having ado in St. Johnjloun with

the Earl of Gowrie, and fpeaking with him in his

own place, he faw Andrew Henderfen come ifi

booted from Falkland, and heard the faid Earl or

Gowrie enquire of the faid Andrew, who was w.th

his Maiefty in Falkl »d ? And thereafter, the faid

Earl took the faid Andrew Henderfon to the cabi-

net, and, after a certain fpace, the Earl coming to

the chamber, he gave this Deponent his difpatch •,

faying, That he had to do that day, and might

not await of his errand, and bad him come another

day.
Sic fufcribttur,

George Hay.

MR. Peter Hay, of the age of thirty years, or

thereby, married ; depones, conform to

Giorge Hay in all things, the Witnefs immediately

t
""C """"

'

Sic fubfcribitur,

Peter Hay.

pObert Graham of Tborink, fworn and examin'd,

**• depones, conform to the Duke of Lenox, after

that his Maiefty entered in Perth
.

Sic fubfcribitur,

Robert Graham*

f\Uvcr Young, Baillie in Perth, fworn arid cM-
W

mined, depones, That the day libelled this

Deponeht was in, the Earl of Gowrie' s lodging,

where he faw the King dine ; and after dinner, faw

the King's Majefty and Mr. Alexander Ruthven pafs

their allanes through the hall, and up the turnpike ,

and immediately thereafter, this Deponent pals'd to

his own lodging in the town, where he abode while

the cry and tumult raife •, and incontinent, this De-

ponent running to the place whereat his Majefty

Yot. VII.

4f

cry'd out at the window •, and commanded this De-

ponent, by name, to ftay the tumult of the Peoj

pie : the which, this Deponent obey'd and did ; and

faw Hugh Moncrief coming furth of the place ; but

his face being bloody, and Hary Rutbven, one of

the defenders, at the mouth of the water-gate, with'

a drawn fword in his hand : and knows no pore in

the matter. .,,..,. .

Sic fubfcribitur,

Oliver Young*

^Ames Drutnmond of Pitcarnis, fworn and exa-

J min'd, depones, conformis immediate precedent 1 M
omnibus : adding, that as the Deponent, immediate-

ly after the cry raife, running to the place libelled,

he meets upon the high-ftreet Alexander Rutbven

One of the defenders, having a drawn fword in his;

hand, and crying fire and powder 1 And he knows

no more of the matter.

Sic fubfcribitur,

James Drummond.'

If/IMam Reynd, flefher in St. Jobnftoun, of the

age of thirty years, or thereby, married, de-

pones, That he faw within the tiofe of Perth, after

fray raife, Patrick Eviot and Hugh Moncrief, both

bloody, having drawn fwords in their hands.

Sic fubfcribitur,

WlLLrAM Reynd;

r Hornets burgefs of Perth, fworn and

examin'd, depones, conform to James Drum-

mond and William Reynd; but he faw not Patrick

Eviot there.
Sic fubfcribitur, .

Thomas

(~>Eorge Wilfon, fervant to James Erskin, of the age

of twenty-four years, or thereby, folutus, de-

pones, conform to Sir ihomas Erskin, in all things j

by reafon this Deponent was in company with the

faid Sir Thomas, after the firft time, that he and

James Erskin his brother had gripped the Earl of

Gowrie, and were findered from him be his fef-

vants ; and immediately thereafter, this Deponent

accompanied the faid Sir Thomas Erskin up to the

turnpike, into the chamber Where his Majefty was,

where he faw, as the faid Sir Thomas has deponed,

in all things.

Sic fubfcribitur,

George Wilson.

.T\Avid Reyndj Aether in Perth, fwOrri ahd exa-

min'd, depones, conform to James Drummond,

and heard Alexander Rutbven cry for powder j but

faw not Patrick Eviot.

Sic fubfcribitur,

David Reynd.

filbert Hiitcbinfon in Perth, of the age of twenty-

^ four years, or thereby, folutus, depones, con-

form to James Drummond in all thfrrgs, and David

Reynd.
Sic fubfcribitur,' .

Gilbert Hutchison.

t%fObn Murray of Arknty, of the age of fifty -eight

J years, or thereby, married, depones, the day

libelled, this Deponent came to St. Jobnftdun after

dinner, where he heard his Majefty crying furth 6f

the window of the round, Fy, Treafon; mjrLord
G of
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of ilr&>", help ! Immediately thereafter, my Lord of

Mar and the Duke ran up the broad turnpike •, and

the Deponer followed them in the clofe, where he

faw the Lord of Gowrie, having ane fteel-bonnet on

his head,' and two drawn fwords, ane in ilk hand ;

and faw the faid Earl pafs up the turnpike, accom-

panied with certain his fervants, having drawn

fwords in their hands; of whom he knows none.

Sic fubfcribitur,

John Murray.

CT-Homas turrett burgefs of Perth, fworn and exa-

min'd, depones, conform to James Drummond,
adding, That the' time of the' fray this Deponent en-

tering, within the clofe of the place, he faw ftanding

ip the clofe, with drawn fwords in their hands, Alex-

anker and Harrie' Ruthvens, and Hugh Moncrief

lSlbodihg in" Ills' face; and, at the fame time, this

Deponent, faw. Mr. Thomas Cranfloun come down the

black turnpike, and he took forth of his hand his

fword ; and heard the faid Alexander Ruthven cry

for fire and. powder; and faw not Patrick Eviot

there. '

. -Sicfubfcribitur, 1

Thomas Burrell.'

ALexdnder Forrejt, tailor in Perth, of the: age of

forty years^ or thereby, married, depones, the

day libelled he faw George Craigingelt and Walter

Crookfhank a. lacquey, ftanding in the yeard with

drawn fwords.
, \

Sic fubfcribitur, •

Alexander Forrest;

JJ/Mam Robertfon notar in Perth, of the age of

thirty-four years, or thereby, married, depones,

the day- hbelled, this Deponent .being within, the

clofe of the place, he faw the Lord of Gowrie (land-

ing in the clofe, accompanied with fev'en or eight

Perfons, of whom he knew none ; the faid Earl

then having ane fteel-bonnet on his head, and ane

drawn fword in ilk hand ; at the whilk fight this

Deponent being afraid, paftfurth of the place, and

Tknbws no more in the matter.

Sic fubfcribitur,

William Robertson..... !

'DObert CaWraiih, fervant to the King's Majefty,

of the age of thirty years, depones, conform

to the Lord Duke of Lenox in all things, by reafon

this Deponent, all that day, was in company with

his Majefty, and. after that his.Majefty had cried

out at the window, Treafon ! this Deponent fol-

lowed the' Duke and Earl of Mar up the turnpike,

and depones, as they have deponed.

Sic fubfcribitur,

Robert Calbraith.

JDObert Brown, .fervant to his Majefty, depones,

conform immediate pracedenti in omnibus, be-

caufe this Deponent, the time libelled, accompanied
Sir John Hamilton to fetch the hammers up to the

gallery ; and this Deponent pafs'd up the little black

turnpike, and at his firft entry within the chamber,

he faw the Earl of Gowrie lying dead ; there being

at that time in company with his Majefty, Sir Tho-

mas Erskin, Sir Hugh Herries, Sir John Ramfay, and

George Wilfon.

Sicfubfcribitur,

Robert Brown.j

t+fAmes Bog porter to his Majefty, fworn and exa-

T min'd, depones, That he faw the King's Maje-

fty and Mr. Alexander Ruihvenpzk through the hall,,

and faw that day, George Craigingelt with ane drawn;

fword in his hand, accompanied with certain rafcalsj

and, in others, depones, conform to the Lord Dukei

and Earl of Mar in all things.

Sic fubfcribitur,

„ James Bog.

J
Bo.

Ohn Beg fervant to his Majefty in the ale-cellar,

fworn and examin'd, depones, conform to Jams)

•s-

Sic fubfcribitur,

John Bog.

ALexander Peebles, burgefs of Perth, of the age
I of thirty years, or thereby, married, depones,

the day libelled, this Deponent being within his own
houfe foranent the Earl of Gcwrie's lodging ; how
loon -his mother heard the common bell ring, fhe

locked the door, and held him in all the time ; and

faw at that time, the Earl of Gowrie enter in at the

gate with two drawn fwords, ane in ilk hand, and
-ane lacquey put ane fteel-bonnet one his head : and,

ane certain fpace thereafter, the Deponent faw Hugh
Moncrief come furth of the place with ane bloody

head, and Patrick' Eviot' s man likewife blooding ;

and alfo faw. Patrick Eviot come furth of the hall

;

but remembers not, if he had ane fword in his

hand : and faw alfo Alexander Ruthven come furth

with ane fword drawn in. his hand.

Sic fubfcribitur,

Alexander Peebles.

fthe,Sentence. and Doom pronounced hy the "Lords and EJlates of Parliament'for

Iligh-Treafon, againjl John Earl of Gowns and his Brother Mr. Alexander

Ruthven.

'••'..•.
[To repeat the Libel and Executions, or the Libels verbatim, would be ufelefly tedious to

Readers ; therefore I infert the Doom or Sentence verbatim, pronounced on the 1 5th Day

of November 1600,]

T[HE faids Lords and Eftates of Parlia-

ment finds, decerns and declares, that

the faid umquhil John Earl of Gowrie,
* and Mr. Alexander Ruthven his Brother, commit-
* ted arid did open and manifeft Treafon againft

our faid Sovereign Lord, in all points, articles and

matter contain'd in the faid fummons : and there-

fore it was given for doom, by the mouth of Da-

vid Lindfay Dempfter of Parliament, in manner

and form as follows :

• * This
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< This Court of Parliament fliowes for law, that

« the faid umquhil John Earl of Gowrie, and um-
' quhil Mr. Alexander Ruthven his brother, corri-

' mitted the forefaid crime of Treafon and Lefe-

« Majefty in their life- times, againft our Sovereign

« Lord and his Authority Royal, in manner at

' length contain'd in the faid fummons : and there-

c fore'decerns and declares the name, memory and

' dignity of the faid umquhil John Earl of Gowrie,

' and umquhil Mr. Alexander Ruthven his Brother,

« to be extinguifh'd, and their arms to be cancell'd

? and deleted furth of the books of arms and nobi-

« lity ; fo that their pofterity fhall be unhabile, and

* uncapablein all time coming to bruik, poffefs or

* enjoy any offices, dignities, honours, fucceffions,

« poffeffions, and all goods, moveables and im-

* moveables, rights, titles, hope of fucceffion, and

' others whatlbmever within this Realm ; and all

f goods, lands, rents, offices, benefits, honours,

f dignities, hope and appearance of fucceffion,

' rights, titles, poffeffions, and other goods and

* »ear, moveable and immoveable, and to theirs

* whatlbmever, whilk is any ways pertain'd to the

f faid umquhil John Earl of Gowrie, and umquhil

' Mr. Alexander Ruthven his Brother ; or whilk is

' by any right, title, hope of fucceffion, poffeffion,

f or any other manner of way might have belong'd

t or pertain'd to them, to be confifcated, devolved

« in our Sovereign Lord ; and to appertain to his

4 Highnefs : and in all time coming, remain in

' property with his Majefty for ever. And farder,

1 his Majefty and Eftates forefaid, in deteftation of

5 the faid horrible, unnatural and vile Treafon, at-

*, tempted by the faid umquhil John, fome time

* Earl of Gowrie, and umquhil Mr. Alexander

« Ruthven, againft his Highnefs's own life; de-

« cerns, ftatutes and ordains, that the faid bodies of

< the faids Traitors fhall be carried upon Monday

f next, to the publick crofs of Edinburgh ; and

i there to behang'd, quarter'd, and drawn, in pre-

* fence of the hail People : and thereafter, the heads,

f quarters and carcaffes, to be affix'd upon the molt
' patent parts and places of the Burroughs of Edin-

« burgh, Perth, Dundee and Stirling. And this I

^ give for doom.'

Befides the perfonal fentence given againft the

Earl of Gowrie, this Parliament did, by diftinft

Afts, difinherit and inhabilitate the brethren, and all

the pofterity of the Earl of Gowrie, from enjoying

any heritage, place or office within Scotland ; and

difcharging all Perfons whatfoever to move or in-

terceed lor them, under high pains.

By another Aft, the furname of Ruthven is ap-

pointed to be extinguifh'd and abolifti'd for ever;

and fuch of diem as were innocent of this Treafon,

were ordered totake other names, and to be in-

ferted in publick Records.
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By another Aft, the 5th of Augufi was appointed

to be obferved for thankfgiving, annually, and in

all time coming, for the King's deliverance from

the faid Treafon *.

By another Act, the lands and eftate of Ruthveri

were annexed to the patrimony of the Crown. And,
by feveral other particular Afts, Sir Thomas Erskin^

(afterwards Earl of Kelly,) Sir John Ramfay, and

Sir Hugh Herries, and fome others, who did mofl

immediately preferve the King's Perfon, had bene-

fices and other favours conferr'd upon them in Par-

liament.

The Sentence and Doom pronounced by thi

Lords and Eftates of Parliament, for High-

Treafon, againft Alexander and Harry Ruth-

vens, Hugh Moncrief and Patrick Eviot

;

who were aSlors in the fame crime, and

judged by the fame Parliament, on the 1 $th

day of November 1600.

' rpHE faids Lords and Eftates of Parliament,
' A finds, decerns, and declares, that the faids

' Alexander and Harry Ruthven, Hugh Moncreif,

f
and Patrick Eviot, and ilk ane of them, com-

« mitted, and did open and manifeft Treafon againft

: our Sovereign Lord in all points, articles, and
' manner contain'd in the faid fummons ; and
' therefore it was given for doom by the mouth of
' David Lindfay, Dempfter of Parliament, in

I
manner and form as follows

:

' This Court of Parliament fhows for law, that

' the faids Alexander Ruthven, Harry Ruthven his

' Brother, Sons lawful to umquhil Alexander Ruth-
' men of Freeland ; Hugh Moncreif, Brother to WiU
* Ham Moncreif of that ilk ; and Patrick Eviot,
« Brother to Colin Eviot of Balhoujie ; committed

f the crimes of Treafon and Lefe-Majefly againft

' our Sovereign Lord and his Authority Royal, in

' manner at length contain'd in the faid fummons :

I
and therefore decerns and declares thir Perfons to

' underly the pains of Treafon and Lefe-Mujefty,

' and laft punifhment prefcrib'd by the laws of this

' Realm •, and all their goods, moveable and im-
' moveable, as well heritages as offices, benefices,

\
and others whatfomever pertaining to them, or

' whilk is, might any ways belong, or appertain to

' them, to be confifcated to his Majefty, and to re-

f main with his Highnefs in property for ever;

6 and their pofterity to be now, and in all time

« coming, uncapable and unhabil to bruik and pof-

' fefs within this Realm, any honours, dignities,

' offices, benefices, fucceffions, or other goods or

* gear, moveable or immoveable. And this I

« give for doom.'

VII.

- See £«/;" (oft. Edit.) vol. IX. p. 251 . for obfervations on this new Holiday.

Lord Chancellor Bpccn in his Letter to the Marquis of Buckingham, dated Jug.j, \6 '
M^ee tos Works'

vo1 - IV< P3S- 6 7°- 1

lation to the Panel, particularly te«and Levmgfton ; and the Barons and BurgerVes be.ng eleded membn, not by theKmg

and Court, but by the Barons and Burroughs, and two Bifliops and -four Abbots, Church-men, being alfo of U.at number :

what ground remains for doubting their impartiality and veracity, in making a report of what was affcrted and (worn fo pub.

lickly by the witneffes ? And all the depofitions, and written evidences, being then recorded, do yet remain in publics cuftedm,

Earl Cromcrty's Account of the con/piracies of the Earls of Gowrie, pag. 1 3

.
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VII. The Arraignment and Judgement of Captain Thomas
Lee, at the Seffions-houfe near Newgate, on Monday the

26th of February 1600*. for High-Treafon, ^yEliz.

The Indictment.
iHATk plotted and compaffed to

raife Sedition and Rebellion to the

Queen's Majefty's Perfon, to de-

prive her of her Crown and Dig-

nity, take away her life, commit
her people to (laughter, alter the form of Go-

" vernment and Religion •, and upon this wicked
" refolution, on the 12th day of February, 1600.
** in the afternoon about the hours of four and five,

" he the faid Captain Lee repaired to the chamber
" of one Sir Robert f Croffe Knt. (fie MS.) in the

" Parifh of St. Giles in the Fields, of purpofe to

" difcover his plot to him, and to perfuade the faid

" Sir Robert Croffe to confent to join with him 5

" namely, to go to the Royal Palace of our Sove-
" reign Lady, being then at Weftminfier, and then

" and there to Jay violent hands on her facred Per-
" fon, and to take her prifoner ; thinking by that

" means to fet at liberty the Earls of Effex and
" Southampton, and other Traitors now in prifon.

*' But the faid Sir Robert Croffe not confenting to

" that traitorous practice •, this Thomas Lee himfelf

" repaired to the faid Royal Palace between the

" hours of eight and nine in the fame nightj and
" preffed into the prefence, even to the Privy-

" chamber door, with purpofe to have taken the

" Perfon of our faid Sovereign Lady, and per-

" formed his other traitorous defigns."

But there in that manner was apprehended, and

examined, and fo committed to prifon.

To this being afked, whether he were guilty, or

not?
He anfwered, Not guilty in manner and form as

there fet down.

And by whom he would be tried ?

Said, by God and the Country, if he might fee

his Jury. He faid farther, (protefting he was not

guilty of any ill intent) that my Lord Admiral had

long fought his life, and now he was like to have it.-

The Jury called, he took exception to one, fay-

ing, he liked not his face ; but urged to (hew other

reafons, he challenged him peremptorily.

But that the Judges told him could not be al-

lowed in that cafe.

Capt. Lee. Then I am contented j proceed as

you will.

My Lord Chief-Juftice, at the end of the calling

and impannelling, advertifed the Jury what Treafon

was ; namely, to intend to lay violent hands upon

her Majefty, or to take away her life ; to raife Re-
bellion, even the intent was Treafon, if it could be

difcovered by any overt-act.

Mr. Attorney-General. That he would prove him
that flood at the bar, guilty of many foul Treafons.

Capt. Lee. Nay, for all your wit and learning,

you (hall never do that. I care not what you can

fay. I have loft a great deal of blood in her Ma-
jefty's fervice, and done good fervice in Ireland.

Mr. Attorney. That we lhall fee anon ; and pro-

ceeded upon the Indictment : Where he (hewed howj
in the late Rebellion of that Arch-traitor Effex. Fori
faid he, all the Nobility draw their Honour and Dig-
nity of the Queen, as the Stars take their Light from
the Sun ; and fo when they enter into any Rebellions

and traitorous Practices againft her Majefty, they

deprive themfelves of the Light, as it were, of that

glory and honour which before-time they received

from her, the chief and fountain of all their Light:
and fo he doubted not to call thofe perfons Traitors*

who, whilft they flood, were Noblemen ; and now,
failing of their allegiance, loft their Titles.

In the late Rebellion of this Traitor Effex, this

Lee came flagrante crimine, and offered his fervice

to the Lord-Admiral and Mr, Secretary, as he pre-

tended, to kill the Earl, which he faid he could do,-

as being well acquainted, and loved of the Earl :

but they refufing, he would needs have. offered fo

much to the Queen's Majefty ; but with what mind,
his practice will difcover.

Capt. Lee. It is true, I would have been the firft

man fhould nave gone againft him whilft I thought
him a traitor, and fo would have adventured againft

any, to have defended the Queen.

Mr. Attorney-General. How you meant it, that

will be plain anon.

After this, he came to Sir Henry Nevil, a Gentle-

man of noble blood, and uttered his mind to him
concerning the practice in the Indictment ; and af-

ter that came to Sir Robert Croffe, as you (hall hear,

and opened his vile purpofe. at large to perfuade

him. That thefe worthy men deferving all honour
for their Loyalty, refufed, and revealed his vile Plot

in good time. And thus much he had confeffed

under his hand.

Capt. Lee. What I have fet my hand to, I can-

not tell ; but I am fure I had never fuch intent as

you would perfuade the Jury I had.

Mr. Attorney. That is to be proved by Sir Robert

Croffe, what you meant when you went about to

perfuade him.

Capt,

* From ?.a authentic Manufcript, lent the Editor.

f Though the name in the MS. is Croffe, yet I take it to.be Crofts, as Qemitn writes it,
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Cape. Lee. I perfuaded him notj and he will not

fay fo.

Mr. Attorney. Well! he fhall fpeak it before

your face.

Then Sir Robert Crojfe was fworn, and fet in fight

of the Prifoner 5 and began to tell,

That upon Thurfday about five of the clock at

night, Capt. Lee came to his lodging, he being ready

to go abroad, and told him, he fhould not go out,

yet he mud fpeak with him ; and fo taking him

afide, he fpoke to him of thefe matters of Treafon,

and faid, that half a dozen refolute men, &c.

Capt. Let here interrupted him, faying •, Nay,

good Robin Crojfe fpeak all the truth.

Mr. Attorney will' i Capt. Lee to give him leave

to fpeak, upon his oath.

Capt. Lee replied, I would nothing but put him

in, mind of the circumftance j and faid, good Ro-

bin, remember how I began.

Sir Robert faid he would. Thus then you fpake

to me

:

I marvel what win become of thefe matters ; a

man might do a brave aft to fet thofe Lords at li-

berty. Why how ? quoth I. Marry, Sir Walter

Rawleigb might get him eternal honour and love

more than ever he can otherwife, if he would pro-

cure her Majefty's warrant to free them, which he

• might compafs by undertaking her perfon. I an-

fwered, You may be fure he will not do it. Then
Capt. La reply'd, If half a dozen refolute men,
fuch as might have accefs to the prefence, would
ftep unto the Queen, and kneel before her, and

nevec-rife till fhe had fign'd a warrant, and then

fend it by the Lord-Admiral, and never flir till the

Earls of EJfex and Southampton were brought to the

Queen's prefence, they might do it. And then he

named Sir Henry Nevil, Sir Jarvis Clifton, Sir

George GifforJ, Sir Richard Wefton, and themfelves.

I objected,- how if fome fhould offer to come upon
us, and remove us from her Majefty. He anfwered,

we might keep any body out by (hutting the door,

and telling them that offered to come in, that if any

harm came to the Queen, if fhe mould do other-

wife than well, be it at their peril ; and this was

all. To which Sir Robert anfwered, he would deep

upon it.

Capt. Lee. But I did perfuade you, Sir Robert,

with proteftation, faying, I never meant to be an

actor myfelf, or perfuade any other to it. And
what a wretch am I, to be thought a villain for that

I never meant ? For my Lord of EJfex indeed, I

Joved and honoured him, fo long as I thought

him an honeft man and a good fubject. I fpake

thefe words with an // ; if, fuch a thing could be

done.

Mr. Attorney. Why prefs'd you to the Privy-

chamber door at fuch a time, where you were not

wont to come ?

And then was (hewed the Examination of Wil-

liam Poynes, (who was himfelf in the Fleet) to this

purpofe,

45
That he faw Capt. Lee prefs towards the Privy-

chamber door, and (land very near, and miftrufting

the worft, drew towards him. When he came near,

he mark'd his colour, that was pale, his counte-
nance ftern, and his face having great drops of
fweat (landing on it*. When he came near to him,
Capt. Lee lean'd hard upon him, and faid, It was
one of the wonders of God that I was not in this ac-

tion with the Earl of EJfex. Why ? faid Mr. Poynes.

I was fo well acquainted, and fo much with my
Lord of EJfex, anfwered he. Then they paus'd.

And Capt. Lee afk'd, Whether ..he Queen were at

fupper ? Mr. Poynes anfwered, No.
Mr. Attorney. Mark, all the reft was but to

bring in this.

Mr. Poynes told Capt. Lee farther, perhaps he
might do good fervice, if he were fo well acquainted

with the Earl, it was likely he knew fomewhat of

the Plot. Not I, anfwered Capt. Lee 5 but you
fhall hear more villanies and knaveries yet.

Mr. Attorney. Mark : What meant he by that

fpeech.

To this, Capt. Lee could not deny but he fpake it ?

but faid, how was I there ? had I any company i

had I any dagger, or any thing about me, that

might (hew I meant to do the Queen any harm ?

No, I had not, neither did I mean any fuch thing 5

and for my being at the Privy-chamber door, I had

been there five hundred times, and never was noted.

And what reafon had I for my Lord of EJfex, to

adventure any fuch thing. I have fpent my blood

in her Majefty's fervice, and fo would again.

Mr. Attorney. You mark, there was love between

him and the traitor EJfex.- And then Mr. Attorney
caufed a Letter to be read, which was written in the

behalf of Capt. Lee, to the now Deputy, by the

Earl of EJfex : ' That he knew it was for one in

' place to do what he would ; and farther, What an
* unfeafonable thing it was for any to require that at

* his friend's hands, that were out of time. He de-
' fired his Lordfhip to take notice of the Bearer
' Capt. Lee, one near allied to him, and that fuffer-

' ed for him ; one that did as good fervice as any,
' when himfelf was in Ireland, and one that was as
' well feated for fervice as any ; thus, whatfoevcr
' he did for the bearer, he would acknowledge as

for himfelf: and fo he concluded.'

Then likewife was read the confeffion of Capt.

La, to this purpofe, That he loved and honoured
the Earl of EJfex, as much as any maain England,
faving Sir Henry Lee.

Mr. Attorney. This being but the prologue to an
enfuing Tragedy, he would give a tafte of the prac-

tices and treafons of the Eatl of EJfex, and his com -

plices.

Capt. Lee. He doubted the treafon would light

on fome of them that held the Earl a traitor.

Whereat a confufed noife there was, that he was
a villain to defend a traitor.

Mr. Attorney proceeded to (hew the Queen's
great grace in fending to him the faid Earl, and the

con-

• On the 1 2th of February, Thomas Lea (a kinfman of Sir Henry Lea, who had wore the honour of the garter) told Sir Robert

Crofts, Captain of a man of war, that it would be a glorious enterprize for fix brave mettled fellows to go to the Queen, and
compel her to difcharge EJfex, Southampton, and the reft that were in prifon. He was a man hiinfelf of great aflurance and refolu-

tion, had commanded a company in Ireland, was very intimate with lir-Oen, and an abfolute creature of the Earl of EJ/ex's.

This did Crofts immediately difcover to the Council j infomuch that Lea was fought for, and found in the duft of the evening

about the door of the Queen's Privy-chamber. He feemed very thoughtful, was extreme pale, and in a great fweat, and fre-

quently aflted, Whether her Majejly was ready to go to/upper? and, -whether the Council -would he there ? In this pofture he was feized,

and examined, the next day had his trial, and by Croft's evidence, and his own confeffion, condemned, and carried away to Ty-

burn ; where he owned that he had been indeed a great offender : but as to this defign, was very innocent ; and having more-
over protefted, that he had never entertained the lead ill. thought againft the Queen, he was there executed. And this, as the

tims? were, appeared avery feafonable piece of rigour. Camden's Eliz. in the complete Hiftory ofEngland, vol. II. p. 632. edit.

JyK>6,
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contempt and indignities offered to thofe honourable

Perfons and Counfellors fent to call him to his alle-

giance.

The Lord-Chief-Juftice fpake to this point, con-

firming of his own knowledge what the Attorney

faid, much after, the manner it was delivered at the

Earl's arraignment. The Attorney,' continued.hej

would of his own knowledge affirm, that all the

affbciates and complices of the Earl in this practice,

were of thefe three forts ^either Atheifrs, Papifts,

or men of broken eftates : for he had looked into

them all particularly. Then named he, Sir Chrifto-

pher Blunt and Sir John Davis, known- Papifts:

Catesby and Trejkam like-wife ; the laft of which he

faid was a (lock, that was genere minax D ei, and was
he that abufed the Lord-keeper in Effex-houfe ;

Salisbury alfo he named to be a notable villain, and
thefe feven years together, laid out for by the Lord
Chief-Juftice : and lb of the reft he faid he could

fpeak.

Mr. Attorney. Befides, in Ireland, it is plain to

be proved, how he held intelligence with Seminaries

and Priefts, entertaining them to deal with the King
of Spain and the- Pope, to make himfelf- King of

England.

Capt. Lee. Who, my Lord of Effex deal with

Seminaries and Priefts ? nay, it is well known he

too much difliked thofe Pater-nofter fellows to call

them to a reckoning in any fuch matter ?

Mr. Attorney faid further, It is well known that

the Earl of Effex ufed this Capt. Lee as a meffenger

to Tyrone, and Tyrone made him his bedfellow, and

Capt. Lee brought a meffage back to the Earl of

Effex, as he had confeffed. Then there was fome
mention of a Lett?r between them ; but I could not

well hear what. Then was read Capt. Lee's, con-

feifion to that point, how Sir C-brijlopher Blunt; be*

ing Marfhal, fent him to Tyrone, and when he came,

he found him very peremptory, ufing infolent

fpeeches, and condemning our nation as a bafe Peo-
ple, and faid the Earl of Effex was fent to kill him,

but he fhould not compafsit; any of his (laves

might eafily kill the Earl, but he would not take

the life of any. And further, if he would (mean-

ing the Earl of Effex) follow his plot, he would

make him the greateft in England. Capt. Z,ft? had

them read out all : they left out much matter that

fhould be known.
Mr. Attorney would not have any further thing

read, and preffed further, the circumftances that

Capt. Lee had confeffed, that made him think the

Earl- of Effex kneW of his going ; namely, for that

the Marfhal was well known not to do fuch things,

of far lefs confequence, without the Earl's privity

and confent. Again, the Earl of Effex made a pri-

vate fudden journey to the then houfe of the faid

Capt. Lee, where the faid Sir Chrijiopher Blunt lay

fick, and within a day after, Sir Chrijiopher fent

him to Tyrone.

To thefe confeffions read, Capt, Lee anfwered no-

thing, as not belonging to the matter of his Indict-

ment.

Mr. Attorney urged, That it was very likely

that this man, had been made acquainted with thefe

late practices ; which Capt. Lee with proteftatiCn;

denied.

Mr. Attorney. Nay, it could not be but he muft
have an ill meaning, that he fhould offer, as he did,

to kill the Earl of Effex, flagrante crimine, in that

fort, and after enter, into this plot and practice.

Mark, faid the Attorney,. he faid they might force

4

her Majefty to do it : mark this word, force, (which,

as I remember, was in fome part of his own con-
feffion) Go in unto her, and never leave her till Jhi
had done it.

Capt. Lee. Why I did fay, with an If; and then
'

I am not a fool, but I know they muft have been
of a refolution that fhould have undertaken fuch a

thing, and fuch as would not fear to- difpkafe her

Majefty. for half an hour, to pleafe her all her life

after : but I never meant to have been an adtor my-
felf.

The Court affirmed it was Treafon to undertake

to force her Majefty to do any thing againft her

will.

Capt. Lee. I never Undertook it.

Mr. Attorney urged his words to Sir Robert

Mansfield riding in nis coach after he was appre-

hended, that fhewed himfelf guilty, and fo willed

Sir Robert Mansfield fhould be fworn.

Sir Robert Mansfield affirmed,- That Capt. Lee

fhould fay, that he had humbly fued to her Majefty

this twelvemonth, that he might be employed in

fome fervice, wherein he -might have fome throats

cut; and now he thought he had done fomewhat to

bring him to his end.

Captain iif«-'feeme'd to take fome exceptions

againft Sir Robert Mansfield.

Sir Robert Mansfield protefted he would neither

wrong him, nor any man ; and but for this caufe,

he had nd feafoh to think etherwife than well of

Capt. Lee.

Captain Lee confeffed he had lived in niifer-y, and

cared not- to live, -hisehemies were fo many and fo

great;

Mr. Attorney urged' her Majefty's pardon to him
heretofore; for he laid, he was a man many ways
having paffed the danger of the law, being full of
cruelty and blood. •

Capr.i,?!?' anfwered, it was the worft- thing her

Majefty did for him, :

to pardon him.

Mr. Attorney. Hark, how ungrateful he is!

Capt. Lee. Nay, I humbly thank her Majefty for

that her grace ; but- it had been better for me, I had
died 'then. I have loft a great deal of bldodfince,

andnow am -like to end worfer and for that it is

faid I am a bloody man and cruel, I proteft I have

been in her Majefty's fervice forward, and indeed in

fair-fight I woulddo the worft againft her Majefty's

enemies : but when they fubmitted to my mercy, I

ever ufed them but as became a Soldier and a Gen-
tleman, as merciful as any.

My Lord of London told -him, he knew it was a

common thing in Ireland, they would not believe

a mail was-dead, r.rll his.head were off; and fo you
would not have any body perfuaded that you were

a traitor, unlefs her Majefty (God blefs her) were

dead.

Capt. Lee. No, my Lord, I never meant any

fuch thing. You know, my Lord, it was ever my
fault to be loofe and :

lavillr of my tongue; and that

was my fault now, and I am like to pay for it.

Then the. Jury were put together, who quickly

found him guilty.

Upon Verdict given,

Mr. Attorney- faid, Now, Capt. Lee, you may.

do well to confefs this matter, what you know, and

who fet'ydu oh".

Capt. Lee. What ? I am not a fcol to be fet on
like a dog upon a bear ; nobody fet : me on, for I

endeavoured nothing.
'-

Mr..
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Mr. Recorder with a very grave admonition to

him, to make him fee his fault, and to fly to God's

mercy for pardon, pronounced Judgement ; which

he took patiently.

They afked him, what he had to fay': he an^

fwered, nothing ;

l

but' <5c fired my Lord of London,

that he might have one fent to him, fit for a man
in his cafe.

Lord of London. What? you would hot have a

Jcfuit or a IV.eft
?'

. Capt. Lee. No, I am a Proteftant: I never liked

thofe Pater-nefter fellows •, but I defire a minifter,

and to receive the facram'ent : and further, 1 defire.

my Lord-Chief-Juftice, that my 'fon may have no

wrong, and that he may have that little that he had
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got together, and mould leave behind him ; for it

was his by right, and his fon might prove an honeft

man, and do his country good fervice one day.

Lord-Chief-Juftiee. He fhould have his right j no
body fhould be wronged. !

So the Court broke up.

Captain Lee ftill protefting he never intended any

fuch thing againft the Queen, as was laid to his

chargev which he continued to affirm afterwards to

,Mr.. Pasfield, to whom he confeffed his other fins

very freely, even taking his death upon it.

He died the next day at Tyburn very chriftianly,

confeffing his other vices, but ftill denying this.

1W ^^<i^iS^Q^Q^^Q^(^Q^Q^^^

VIII. The Trial of Sir Chriftopher "Blunt , Sir Charles Davers,

Sir John Davis
}

Sir Gilly Merrick, and Henry Cujfei

March 5, 1600. 43 Eliz. at Weflminfter , for High*

Treafon *.

THe Commiffioners were.

'The Earl of Nottingham, Lord High-Admiral.
The Lord Hunfdon, Lord-Chamberlain*
.Mr, Secretary Cecil.

The Lord Chief-J uftiee Popha?a.

Sir John Forte/cue, Chancellor of the Exche-i

quer.

Mr. Secretary Herbert:

VVith divers of the Judges;

HECommiffion being read, the- Court,

proceeded to the Indictment, which was

in fubftan.ee as follows

:

" That on the S.th day of February laft, at

cc
FJfex-houfe, :they confpired the death and dif-

lt inherifon .of the Queen's Majefty, and on that

w daycaufed an infurrection of the fubjects, and
" inade war in London againft the Queen, and in-

" tended altering the. Governments-State, and Re-
" ligion now eftablifhed, and to furprize the
*• Court at Whitehall. The Queen underftanding
'*'

:
of their intended- Treafons, for prevention there

-

" of, upon the 8th of February,} fent the. Lo.rd-
" Keeper, the Earl ; of Worcefter, Sir William
" Knctvles, and the Lbrd-Chief-Juftice, to Effex-
" houfe ; they then commanded the Earls of Ef-
" fex and Southampton upon their allegiance to de-

" fift from their purpofes, to difperfe their forces

. " affembled, and to demean themfelves as duti-

" ful fubjects. Rut they refofed to obey their

" command ; and committed them the faid Lord-
" Keeper, Earl of Worcejler, Sir William Knowles,
" and the Lord-Chief-Juftice, to be ftrictly kept
" and detained in Ejfex-houfc, by the faid Sir John

f Davis, keeping them in by foice ; and thefe

words being ufed by fome, Kill them ! kill fhern !

And that the Earl of EJfex, upon his going out

of. the houfe, commanded that if they fhould

offer to deliver them out of their cuftody, or if

the faid Earl fhould mifcarry in London, then

they fhould kill the faid Privy Counfellors and

the Earl of Worcefter^ And that the fame day,

they with the number of 300 men went into the

City of London, feeking to ftir up fuch Citizens

as they could move to their Rebellion. And
that the faid Sir Charles Davers, Sir Chriftopher

Blunt, and Sir John Davis, on the faid 8th day of

February, together with the Earl of EJfex, did

fortify the faid houfe, and armed themfelves

againft the Earl of Nottingham, the Queen's

Lieutenant, and againft the Queen's Army and

Forces fent for the ltippreffing of the faid Re-

bels."

The Prifoners being demanded, whether they were

guilty, or not guilty, of the ftveral Treafons where-

of they were indifted 5

Sir Chriftopher Blunt confefi'ed feveral of the things

contained in the indictment, and would have p:eadcd

not guilty to the reft f •, but the Court told him he

muft plead general, either guilty or not guilty to

the

" This is printed from a MS. put-chafed at the Sale of the MSS. of Peter Le Ne-fe, Efq; Norroj King at Arms f and tho' jrf

the MS. it is wrote Sir Charles Davers, yet on the.margin is wrote in Mr. le Neve's hand, Sir Charles Delivers ; and fo it is in

Ccmden'z Eliz. in the complete Hiftory of England, vol. II. p. 638.
t Bacon, who by command of Queen Elizaheih.publiflied a declaration touching the Treafons of the Earl of EJfex and his ac-

complices, (fee his Works, vol. IV. p. 534) in that part which relates to what paffed at the Arraignment of Blunt, is':. i:-y«,

• There were arraigned' and tried by a Jury both of Aldermen of London, and other Gentlemen of good credit and fort, Sir Chri-

Jlophcr Blunt, Sir Ckerles Dawn, Sir Jthit Davis, Sir Gilly Merrick and Henry Cujfe ; the three firft whereof, before they

pleaded,
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the whole indictment : and upon evidence excufe choice of any Country in England where to live,

himfelf in what parts he can; Whereupon he only confined with this, that he fhould hold himfelf
pleaded to the Indictment* Not guilty ; and put a fubjedl under her Majefty's difpleafure ; yet left

himfelf for his trial to God and his Country* ta be guarded only' with his own difcretion. This
Sir Charles Havers made the like proteliation, but grace notwithstanding, he ceafed not to plot with

was directed by the Court to plead to the Indict- divers foreigners he fends to in the Low Countries,

ment : and fo he pleaded, Not guilty. practifes in Ireland, raifes fpirits at home in Drury~
Sir John Davis faid, his cafe was different from houfe and Effex-houk, for fupprefling the Queen,

the reft 5' but feeing he rriuft plead negatively to all, calling of a Parliament, faking the tower, poffefimg

he pleaded Not guilty. of London ; and this cannot be intended without the

Sir Gilly Merrick and Mr. Cuffe were arraigned deftruction of her Majefty : and all thefe Plots, by
upon another Indictment, but upon the points of all their own confeffions, were conferred and dif-

the former indictment, faving for levying of war puted of divers times. Being fent for to come be-

in London, and aflaulting the Queen's forces there,

and confpiring and plotting at Drury- houfe.

Telverton, the Queen's Serjeant, began the evi-

dence, and opened the Indictment, fhewed the act

itfclf to be Treafon by the Statute of 25 Edw. 3

fore the Lords of her Majefty's Privy-Council, the
Earl refufes to come • and the fame night fends for

all his friends and followers to repair to him. The
Queen hearing of this, fends the Lord-Keeper, the
Earl of Worcefter, Sir William Knowles, and the

therefore for the prifoners to pretend an intent to an- L6fd-Chief-Juft.ice unto him. Thefe Counfellors

other purpofe, is no excufe.

To alter the State, change the Religion, inforce

the Princ§ to fettle power, and for fubjects to fway

things at their lift, is crimen lafie majeftatis ; and all

Indictments term this Treafon : for that fubject that

will rule his Prince, will never be ruled by his

Prince ; and to rule with his Prince, the world may
as well bear two funs, as the ftate fuffer two fuch

governments.

For particular proofs and plain convincing of the

parties, there. need no other but their confeffions

}

which he protefted, as he would be credited in the

World, came voluntarily from every man examin'd,

no man being racked or tormented.

It is not unknown with what clemency the Queen
Jet pafs the offence committed by the Earl in

Ireland : fome of as great place as he, have fuffered

for lefs offence than was proved againft him at his

convention
1

before the Lords. But fuch was her

Majefty's clemency towards him, as not to fuffer

him to be brought to public trial for thofe offences :

but he to fhew the mind he bore, impatient to ex-

pect the Queen's leifure and grace, gives himfelf

wholly to think how he may wreft the Queen to

his fancy. He being prifoner in the Lard-keeper's

houfe, the Queen was contented to let him take his

find the outward Court guarded : thefe Counfellors

coming to the Earl, command the Earl and all his

accomplices. to lay down force, and defiring private

conference with the Earl, he refufeth, and faith he
will go into London, and take order with the Mayor
and Sheriffs of the City, and will then return to

them again ; fo Confident he was of his own ftrength

and favour of the City. The other matters opened
by Mr. Serjeant, were the former points laid in the
indictment.

,

Mr. Attorney-General Coke, coming to urge the

evidence, dented- becaufe the bar. was peftered, to

have Sir Gilly Merrick and Mr. Cuffe removed for a
time, which was done. Then Mr. Attorney faid,

he was now to fpeak not before common Judges,
nor of common matters, but the greateft and the

weightieft caufe that ever he had to deal in, tho' he
had now ferved the Queen fome time.

The Queen's Serjeant hath generally delivered the

matter, and he was now to prove what had been

opened, wherewhh he had ftriven with himfelf to

have fpoken nothing of him that dead is ; but un-
avoidable necefiity forced to name htm, but it

fhould be with thefe two cautions : firft, to fpeak

nothing but what the very matter enforceth j fe-

condly, to fay nothing but that without all

COn-

pleaded, alked this queflion of the Judges, Whether they might ntn'confefs the Indictment in part, and plead Not guilty to it in the ether

part ? But being relblved by the Judges, that their pleading muft be general ; they pleaded Not guilty, as did likewife the other

two, without any fuch queflion alked. The reafon of that queflion was, as they confefled, in refpeft of the claufe laid in the Ia-

diftment: That they intended and compaf/ed the death and deftrudion of the Queen's Majefty; unto whofe perfon (although they con-

feffed at the bar, as they had done in their examinations, that their meaning was to come to her in fuch ftiength, as they mould
not be refilled, and to require of her divers conditions and alterations of Government, fuch as in their confeffions are expreffed)

ncverthelefs they protefted, they intended no perfonal harm to herfelf. Whereupon, (as at the Arraignment of the two Earls), fo

then again the Judges delivered the rule of the Law; that the wifdom and forefight of the laws of this landmaketh this judgment,
That the Subject that rebelletb or ri/eth inforcible manner to overrule the royal •will andpower ofthe King, intendeth to deprive the

King both of crown and'life : and that the lawjudgeth nut of the fall by the intent, but of the intent by the fail. And the Queen's

Council did again inforce that point, fetting forth that it was no myftery or quiddity of the common law, but it was a couclufioo

infallible of reafon and experience : for that the crown was not a ceremony or garland, but confifted of preeminence and power.

And therefore, when the Subject will take upon him to give law to the King, and to make the power fovereign and command-
ing, to become fubject and commanded ; fuch fubjedl Iayeth hold of the Crown, and taketh the fword out of the King's hands,

And that the Crown was faftened fo clofe upon the King's head, that it cannot be pulled off, but that head and life, and all will

follow, as all examples, both in foreign ftories and here at home do make manifeft. And therefore, when their words did pro-

telt one thing, and their deeds did teftify another ; they were but like the precedent of the proteliation ufed by Manlius the lieute-

nant of Catiline, that confpired againft the ftate of Rome, who began his letter to the Senate with thefe words, Deos hominefaue teftor,

Patres confcripti, nos nihil aliud, Qc.
And it was faid further, that admitting their proteftations were fo far true, that they had not at that time in their minds a formed

and diftinft cogitation to have deftroy'd the Queen's perfon : yet nothing was more variable and mutable than the mind of man,
and fpecially Honores mutant mores: when they were once aloft, and had the Queen in their hands, and were Peers in my Lord of

JEfex's Parliament, who could promife of what mind they would then be? efpecially, when my Lord of Efex at his arraignment

had made defence of his firft action of imprifoning the Privy-Counfellors, by pretence that he was inforced to it by his unruly

company. So that if themfelves fhould not have had, or would not feem to have had that extreme and devililh wickednefs ofmind,

as to lay violent hands upon the Queen's facred Perfon: yet, what muft be done to fatisfy the multitude, and fecure their Party,

muft be then the queflion. Wherein the example was remembred of Richard the Third, who (though he were King in poffeffion,

and the rightful inheritors but infants) could never fleep quiet in his bed, till they were made away. Much lefs would a Cati-

linary knot and combination of Rebels (that did rife without fo much as the fume of a title) ever endure, that a Queen that had

been their Sovereign, and had reigned fo many years in fuch renown and policy, mould be longer alive, than madefor their own
turn. _'•!
This ftiort Extract from Bacon, is the ck'e "part of what is call'd, The Trial of Sir Chrijlopher Blunt in State-Trials, vol. I. p.

202. Edit. 1730.
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contradi&ion Was true. The queftion now is not to

you, my Mafters of the Jury, whether Sir Cbri/lo-

pber Blunt is guilty of Trealbn, yea or no; for lie

confeffes himfelf guilty of matter which is rebel-

lion and infurrtction, and that of itfelf is fiat Trea-

fon.

Sir Cbriftopber Blunt faid hereupon, that he was

now a man, what through weaknefs of his hurt,

and through gr:ef of his action, not himfelf, fcarce

compos mentis ; therefore defired not to be concluded

by what he faid, for he hoped the Lords had call'd

him thither rather to confcfs his faults, than to ex-

cufe or defend them.

Mr. Attorney faid, they mull now proceed, and

Sir Cbriftopber Blunt is not now alone in queftion :

but as the Earl is concerned and interefted in this

caul'e, for order of proceeding, there was no man
in the world but muft be ruled by reafon and by

precedent ; therefore if by thefe all men muft, then

would he fo proceed againft him.

Sir Cbriftopber Blunt defired them to proceed

againft the others, for he would confefs all that had

been faid. But Mr. Attorney defired to be heard

againft him, ut fcena fit paucis culpa ab aliis. Now,
to fhew this point of treafon, the indictment con-

taineth the matters touching the Queen's ptrfon.

In private cafes, if the fervants fhall come to their

mafters with armed petitions, this is a (hew of.dif-

obedience, and tendeth Co deftruetion. '1 6 prove

•the point of nctiora, 8 Hen. VIII. the Labourers of

Kent made an infurredtion againft the Statute of La-
bourers, for the increafingof their wages. Finieux,

and all the Judges then refolved this to be Treafon.

Trin. 37 Eiiz. the Prentices in London making a rout

in Soutbwark, upon information made againft them

in the Star-chamber, fome of them were fentenced

to be whipped ; whereupon others confpired to rife

at Bunbill, and agree to whip the Mayor for fufFer-

ing the Prentices to be whipped. And this intend-

ing to rife and make an infurreftion, was refolved

by all the Judges to be Treafon.

39 Eiiz. Brad/haw, and others in Oxford/hire, ri-

fing to overthrow clofes, and to reftore tillage ; the

rifing was at hflow-bill, the indictment was of Trea-

fon and confpirihg the Queen's death, and adjudged

treafon againft the Perfon of the Queen. Now, if

the law make this conftruftion of the acts of me-
chanical men, what fhall be thought of the acts of

Earls, and other ftrong Perfons intending to furprize

the Tower, to take the City, poffefs themfelves of

the Court, to call a Parliament, to change Gover-
ment, to tolerate Religion ? Thefe intents of force

muft needs tend to Treafon. The Prentices of

London, the men oifixfordftire, were hanged, drawn
and quartered.

The Chicf-J.uftice Popbam delivered the rea-

fons of all this to be, for that by force to com-
pel the Prince in any government, is in itfelf Trea-

fon.

The Attorney.. He that confptres to take London,

and to furprize the Court, this doth merely concern

the State : but this Catiline company, to confpire

againft the Queen herftlf, this concerns more ! but

the- toleration of Religion, this of all things con-

cerns moft ! for from before her coming to the

Crown, her Majefty having holden fo conftant pro-

fefilon of the Religion now eftablifhed, and fince

her reign, fo blcffed of God in it ; and for her now,
by compulfion or otherwife, to be drawn to change

• V01. VII.

on. 49
it, what impiety and ingratitude againft God, were
it to think it ? This quarrel for the changing of
Religion, was the great caufe of the Spanijh Inva-
fion intended in 88. and the many treacheries againft

the Queen's Perfon, by poifoning her gloves, the

pomel of her faddle, and many other ways: there-

fore at the requeft or compulfion of a fubjedt to
change this true profeffed Religion, her Majefty
would rather lofe her Crown, and venture her Per-
fon itfelf in defence thereof, than ever fuffer or en-

dure it. Adeo periculofum is this to think ? Thefe
things I have fhewed for precedents. Nowforftory,
fee the Chronicles of our own Kingdoms. Queen
lfabel, in the time of King Edward II. affembles

great numbers, pretending for the good of the King
and the Church ; this was a glorious pretence ! but

fhe being upon the wings of her power, calling a

Parliament in the name of the King, feeks the over-

throw of the King, fpeciofaaue nomina culpis impo-

nis. But the cataftrophe, the conclufion was the

fmothering of the King, and putting to death the

Treafurer and Chancellor : for, faid fhe, the letter

of the law is fuch, as we are all traitors ; therefore

fo long as the King lives, we are all in danger.

The ftory of Richard II. the Act of 1 Henry IV.
calling a Parliament, putting the King in Pomfret-

Caftlc, and the King's death following, are dan-

gerous precedents, and too fitting thefe indict-

ments. This trealbn's bird hath been long a hatch-

ing, like unto an Elephant's whelp, long a breed-

ing, but bred in a hollow tree, and difcovered be-

fore it was Hedged.

It was fortcaft, that if they were few, it would
not be aeled ; if they were many, it would not be

concealed : therefore refolved few fhould know it.

And upon the fudden, even when the matter was
to be acted, then all to have notice of it. And for

the tale of being to be murdered in his bed, or to be

fetupon by Sir Walter Raleigh going to the Lord-
Treafurer's, this was but a buz, and fo invented

by them for a buz : but on the other fide, it fhall

be proved directly, that they intended to kill Sir

Waller Raleigh. It was objected, that the Queen's
forces that would be fuddenly raifed, would be an

impediment to this action ; but to prevent this, it

was refolved to pretend that the State generally was
with them now, where it may be fome may think

themfelves excufeable of Treafon, becaufe they

knew not of the Trea
'"on intended, tho' they were

prefent in the thing afted. For the clearing of this,

Mr. Attorney referred himfelf to the opinion of the

Judges in the point ; whereupon it was delivered

by my Lord-Chief- Juftice,

That in cafe, where fome pretended Treafon, and
others accompanied and afftfted them in any action, tbo

1

not knowing of the Treafon intended, yet were they all

offenders in Treafon.

And for the honour of the Indictment, and ma-
nifefting the dueof their proceedings, Mr. Secretary

defired their judgements, whether in cafe, when
men were aclors and abettors infucb a matter, whether

the law charged them not in this point with direel Trea-

fon againft the Perfon of the Prince : which was af-

firmed by the Judges to be fo, and the indictment

muft fo charge them.

Now, for feveral proofs againft every feveral

perfon then arraigned, he would firft begin with

Sir Cbriftopber Blunt, and with his own confeffion

againft him. The confeflion of Sir Cbriftopber

H Blunt
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Blunt* contained this, That the 20th of January,

he was fent for by the Earl of EJfex to come up to

London ; whereupon he came, and was at Drury-

houfe when the conference was there the Sunday or

Monday fevennight before the going into London,

but came when the conference was ended. The
reafon of their going into London, as they did on

Sunday the 8th of February, was, becaufe the alarm

was given at the Court, and knowing into what ha-

zard the Earl adventured,- he went with him for

fafety of the Earl's life, as far as there might be

power in him, and thought it lawful for fubjects to

ufe force for their fafety, and the fettling of true

Religion. And being afked by Mr. Attorney,

whether he was privy to the purpofe of taking the

Court ; faid, he was privy to the conference of go-

ing to take the Court, but it was a thing firft to be

confidered of, but not refolved. And being fur-

ther alked by the Secretary, if in their conference it

was not refolved, that it the Earl prevailed, and

came to the authority he (hot at, he would have fuf-

fered Toleration of Religion? anfwered, that he

thought fo ; and faid, he lhould be to blame to de-

ny it ; for the Earl had many times faid to him,

that he liked not the forcing of men's confeiences ;

and in his ufual talk would dy, he mifliked that any

fhould be troubled for their confeience. And in a

fecond confeffion, he fet down, that the Earl five

days before his going into London, wrote down with

his own hand, certain articles to be difputed upon ;

whereof one was, whether they fhould take the

Tower ; another, touching the furprizing of the

Court ;• and that the Earl ufually fpoke of this pur-

pofe to alter the government of the Realm. But

the Examinant defired that might not have been fet

down, becaufe it was no grace unto the reft.

Mr. Secretary defired to know the reafon where-

fore he would not have had this fet down, ,which he

underftood to be, for that the confeffion was fo libe-

ral of matters fo foul, as this being added, it would

embroider the reft.

But Sir Chriftopher Blunt faid, he was miftaken ;

but the altering of the government being moved,

and the removing of the Secretary, he defired for-

bearance to exprefs any further matter, for gracing

of himfelf. And in the faid confeffion, Sir Chrifto-

pher Blunt feemed to diffuade from the attempt in-

tended, but utterly difliked the taking of the Court

at that time of the night.

For farther proof againft Sir Chriftopher Blunt

that he had wrought with the Earl for- a Toleration

of Religion, and fought to feduce Sir John Davis ;

the confeffion of Sir John Davis was read, wherein

it was fet down, that Sir John Davis afking of Sir

Chriftopher Blunt, if the Earl had promifed Tole-

ration of Religion, the Catholic Religion ; Sir

Chriftopher Blunt anfwered, that the Earl gave good
hope of it. And Davis in his confeffion fet down,

that principally by the perfuafion of Sir Chriftopher

Blunt, he became a Catholick •, therefore being

taken and committed to Mr. Mompejfon s, he defired

Mr. Mompejfon to helphim to a Fried. But at the

Bar, Davis faid, that many times he had conference

with Sir Chriftopher Blunt touching Religion, but he

was not the original perfuader of him unto that Re-
ligion ; but being bred up in Oxford, his Tutor,

Mr. Allen, was a Catholick, and from him he took

it, and hath ever lived free from giving offence by
his profeffion ; and faving this unhappy action, he
hath always been loyal and obedient to law, hath

accompanied the Earl ordinarily at fummons, and
communicated with him ; and the reafon of his

words upon his firft commitment, was fuppofing

Mr. Mompejfon to have been a Catholick, did requeft

him to help him to a Prieft, but grieved afterwards

he was deceived in Mr. Mompejfon. And the Lord-
Admiral protefted he knew that Mr. Mompejfon was
not affected to that Religion, which Sir John Davis
thought to be true ; but faid Mr. Mompejfon had
not kept word with him, for he promifed upon his

credit not to reveal his requeft.

And to prove Sir Chriftopher Blunt was an author,

and a chief ftirrer of the Rebellion in London, the

confeffion of the Lord Sands was read, wherein was
fet down, that he went with the Earl to Sheriff

Smith's, but went not into the houfe : but being

fent for by the Earl, went with him, and came back
with him towards Ludgate ; and Sir Chriftopher

Blunt and the Lord Sands, at the chain before their

coming to Ludgate, gave charge upon the Queen's
force?, and were both hurt at that place.

Sir Chriftopher Blunt at the Bar conftfled he was
too forward in that action, and gave charge upon
the Pikes, but denied the killing of at that

place, which Mr. Attorney charged him withal ;

but he defired Mr. Attorney to think charitably of

him, and not to charge him with that man's blood.

Then Mr. Attorney proceeded to prove, that

where it was pretended and given out for a buz, that

Sir Walter Raleigh fhould have fought to have mur-
dered the Earl, that indeed they fought to murder
Sir Walter Raleigh, to which purpofe the confeffion

of Sir Ferdinando Gorge was read •, wherein was con-

tained, that the Earl and Sir Chriftopher Blunt, that

Sunday-moTrimg that Sir Walter Raleigh had fent

to fpeak with him, Sir Chriftopher Blunt advifed

Gorge to kill him : and to this end, Sir Chriftopher

Blunt fent fourihot after him, when he went to fpeak

'with Sir Walter Raleigh.

But Blunt faid, that Sir Ferdinando Gorge did

much wrong him in fo faying ; but confefled, that

in refpect Sir Ferdinando Gorge was to be one of the

principal executioners in this bufinefs, he wifhed

Gorge not to go naked to Sir Walter Raleigh, nor

to go home to him, but to meet him upon the wa-

ter, and to take fome piftols with him, that in cafe

Sir Walter Raleigh lhould not fuffer him to come
off, that then he fhould be of force to come away,

and bring Sir Walter Raleigh with him ; and this

was his advice.

And being afked by Mr. Secretary, whether he

thought, or was perfuaded that my Lord Cobham,

or Sir Walter Raleigh intended any fuch thing a-

gainft the Earl ?

Sir Chriftopher Blunt anfwered, that he did not

believe that they ever meant any fuch matter, nor

the Earl himfelf feared it not, only it was a word
caft out to colour other matters.

Gorge alfo confefled, that the Earl intended, after

he had poiTefled himfelf of the Court, then to have

gone into London with fome principal officers of

the State carried with him, and after a while to have

called a Parliament, and fettled things to his

liking.

And

* See alfo Bacon's Works, vol IV". p. ; 37, for the feveral confefllons relating to EJex't confpiracy, as figned before the Lords,

and others of the Council.
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And Mr. Secrefary faid, that Sir Ferdinando Gorge

being confronted with the Earl, had faid as much ;

and to f.itibty thofe qutftions, would have had Gorge-

fent for.

To prove that Sir Chriftopher 'Blunt would not

take notice of the Proclamation publiftied in London

by an Herald at Arms, the confefTion of Capt. Ed-

ward Bromley was read, wherein was fet down, that

the Earl coming from Sheriff Smith's houfe, faw in

Gracechurch-ftreet an Herald at Arms, and fent Sir

Chriftopher Blunt to him, to tell him, that he fhould

not approach the Earl, for he would not hear him

abufe the Queen's name. And to prove that Sir

Chriftopher Blunt was a chief director of things

done in the houfe that Sunday-mormng the 8th of

February, it was fhewed, that Mr. Killegrew of the

Privy-chamber coming that morning to EJfex-houfe,

Sir Chriftopher Blunt meets him in the Court, and

Mr. Killegrew told him, that he had a meffage from

the Queen to Sir William Knowles ; and hearing by

Sir Chriftopher Blunt that Sir William was gone, he

would have gone back again, but Sir Chriftopher

Blunt faid he muft not go •, a^.d fmiling upon him,

wifhed him not to take it difcourteoufly, for he

muft ftay him.

But Sir Chriftopher Blunt faid hereupon at the

Bar, that the reafon of the flaying of Mr. Killegrew

was this ; Mr. Killegrew being a Gentleman whom
he knew the Queen trufted, he told him, he would
defire him to ftay in the houfe, and hear the matter,

and fee their proceedings, that fo he might truly

inform the Queen of that which he knew would be

diverfly and flrangely fpoken of.

But againft this, Mr. Killegrew himfelf faid, that

he was ftaid by Sir Chriftopher Blunt by thefe words

;

" 1 muft deal fomewhat unmannerly with you, and
" ftay you now till you have fpoken with my Lord •"

and fent Sir John Davis to go tell my Lord of Ef-

fex : whereupon the Earl, accompanied with divers

others, came to Mr. Killegrew.

Mr. Attorney perceiving fome fhiftings in Sir

Chriftopher Blunt's anfwers, willed him to confefs

things plainly, otherwife he would prove him guilty

of the Earl's deatln

Whereupon Sir Chriftopher Blunt wifhed that his

death were worthy to reftore the Earl to life again ;

but for his confeffiens, they had always been plain

and true from the firft, and plain to all he knew

:

wherein he appealed to Mr. Secretary, if he had
found other by him.

Mr. Secretary acknowledged that he had always
found him to deal honeftly and plainly.

Now, to come to the great matter againft Sir Chri-

ftopher. Blunt, and the reft. The Queen's Majefty
having intelligence of their intended treafons, yet

gracioufly difpofed to extenuate the offence of the

Earl, commands her Privy-council to meet at the

Lord-Treafurer's houfe on Saturday at night, and
that night fends Mr. Secretary Herbert to the Earl,

to fignify unto him, that it was the Queen's plea-

fure he fhould repair unto her Council there ; but
"the Earl refufed to come. Mr. Secretary Herbert,

the rather to invite his coming, offered to go in the

coach with him alone without any light, or take

boat and go by water, that they fhould go and come
without being difcerned by any ; but the Earl ftili

refufed.

Sir Chriftopher Blunt confeffed he heard of Mr.
Secretary Herbert's coming, but wifhed to God he
had dealt more peremptorily with the Earl.

Vol. VII.

Si
Mr. Secretary Herbert faid, he was not to be more

peremptory with him than in the words of the

Queen's own meffage, which he delivered dire&ly.

Mr. Secretary Cecil affirmed, that fuch was the

refpect given to the Earl, and that nothing fhould

break out to the underftanding of others, as it was
once refolyed all the Council to have gone home to

him to his own houfe.

Sir Chriftopher Blunt faid, that the Earl kept very

fecretto himfelf the caufe of his fending for to the

Lords of the Council, and what Mr. Secretary

Herbert's meffage was ; for being afked what it was,

he faid, that fuch was the Queen's opinion of him,
for all thofe difgraces, as her Council being to con-

fult of great matters, fhe had fent to have him a-

mongft them, and to have his opinion.

Mr. Attorney further urged, that the Queen's
exceeding favour refted not there, but even the fame
Sunday morning before his going into London, the

Queen fent Mr, Secretary Herbert to him, to fignify

to him, that her pleafure was he fhould come be-

fore her Council, which he refufed again ; and thus

was it true with him, that confuetudo peccandi, did

tollere fenfum peccati. Her Majefty notwithftand-

ing, after both thefe refufals, vouchfafeth again the

fending unto him, maketh choice of his beft friends

and neareft allies he had in the Court ; the Lord-
Keeper, the Lord-Chief-Juftice, two that loved
him exceedingly well while he flood a good fervant

and a true fubject -, the Earl of Worcefter and Sir

William Knowles his near kinfmen. Thefe Lords
valiantly, (for fo I will term it, and to their ho-
nours I will fpeak it, that it fhall appear that in

fome gown-men there refts as valiant minds, where
the caufe requires it, as in them that wear fwords :)

The Lord-Keeper ftoutly in the midft of his armed
troops, commands the Earl upon his allegiance to
defift from his purpofe, and to lay down arms,
when others in the tumult cried, my Lord, my
Lord, you ftay too long; others faid, kill them!
kill them ! and at this time, Blunt advifed the Earl
to imprifon them, which is Treafon in itfelf.

But Sir Chriftopher Blunt faid, that his advice to

my Lord then was, that the place was unfit to talk

in, being openly in the Court, and that therefore fc«

would withdraw into fome private place.

But my Lord-Chief-Juftice Popham faid, that he
himfelf hearing the company tumultuoufly cry,

away, away, you lofe time, hereupon he ftept to*the

Earl, and perfuaded him to withdraw into fome
place private, and there to confult with them.
And to manifeft in what manner the Lords were re-

ceived and ufed, and how they found the houfe at

their coming in, a Narrative was read, fet down by
my Lord-Keeper, all under his own hand-writing,

which was thus: That coming to EJfex- houfe the

8 th of February, about ten of the clock in the

morning, they found the gates fhut. Upon their

knocking, the wicket was opened, but none of
their fervants fuffered to enter in with them, fave

only J. Hughs, who carried the Great Seal. From
the gate to the houfe-door ftood a guard of fhot on
both fides ; at their coming in, the company affem-

bled tumultuoufly together •, before their coming
to the hall -door, the Earls of EJfex, Rutland, and
Southampton came and met them, and divers others

flocked about the Earl. The Lord-Keeper ftepping

to the Earl of EJfex, told him, that they were

fent to' know the caufe of their grievance ; if there

was any, the Queen would hear it. But hearing

H 2 that
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that he had affembled fo many into that houfe, and

not knowing for what caufe, the Queen had com-

manded them to command him to difperfe thofe

companies. The Earl anfwered, that his life had

been fought ; he had been perfiduoufly" dealt with,

and for his defence that company of his followers

and friends were gathered together. The Lord-

Keeper anfwered, if any fuch matter was, he fhould

be heard and relieved. Hereupon the Earl of South-

ampton faid, that he was ajjanlted in the ftreet by the

Lord-Gray. The Lord-Chief-Juftice anfwered, he

had Juftice for that. The company gathering thick

about them, the Lord-Keeper defired the Earl of

EJfex to- draw afide ; and they conferring fecretly,

the company cried, All, All. The Lord-Keeper

told the Earl, that if he had any wrong done him,

he fhould be honourably righted. Then the com-
' pany cried, Away , away, my Lord, they betray

you, 'they undo you. All this while they were bare,

but hereupon the Lord-Keeper put on his hat, and

commanded the Earls upon their allegiance to de-

fift, and lay down their weapons: and private con-

- ference being again defired, they were carried up
into the great chamber, and as they went, fome

faid, Throw the Great Seal out of, the window ; fome

faid, kill them, kill them ; others cried, away,

away. Then they were led into one of the Earl's

clofets. The Lord-Keeper preffing to fpeak with

the Earl, he faid, my Lord, be patient a while;

I will go take advice, fpeak with my Lord-Mayor,

and the Sheriffs of London, and will be'with you

again within this half hour. Then the Earl de-

parted, and left them to the cuftody of Sir John
Davis, Sir Chriftopher Blunt, and Sir Gilly Merrick.

The Lords being thus in cuftody, defired leave to

be gone, or that they might fend one to the Queen

to let her know how they were ufed ; but this was

denied them ; and anfwered, that the Earl would

return fhortly, and till his return, they muft not let

them go.

The Earl of Rutland's confeffion being read after

the former narration of the Lord Keeper's ; thereby

it appeared, that the Earls of EJfex and Southamp-

ton and Sir Chriftopher Blunt of long time had been

difcontented, and that Blunt many times advifed the

Earl to ftand upon his guard ; and it was the advice

of the Earl of Southampton, Blunt and Davis, that

the Lords fhould be detained.

For the Earl of Rutland himfelf, Mr. Secretary

faid, he thought him not to be acquainted with the

plot ; and the Earl of EJfex himfelf had faid, that

the Earl of Rutland was not privy to it : for his

conceit of him was, and thus faid, that the Earl

of Rutland knew it but two hours before. And
faid Mr. Secretary, if equality of Juftice would

fuffcr it, he wifhed that no blood more might

be fpilt ; for it was not the blood of any man that

was required, and the Queen fhould gain more by

their lives than by their deaths ; and doubted not

but her Majefty, in this lamentable accident, would

triumph in mercy, but where and when there fhould

appear no other caufe but merely her exceeding

mercy. The Earl of Rutlana's confeffion fhewed

further, that Blunt, when their going to the Court

was intended, faid, O how fearful, and of how fe-

veral humours lhall we find them, when we come

to the Court

!

Further, to enforce the hard ufage of the Lords,

the confeffion of one Whittington was read, who
faid, That after the Lord-Keeper and the other

Lords were in the inner room, other company

coming up towards the place, fwore they would
- ftab and kill the Counfellors ; whereupon Whit-
tington fent to the Earl of EJfex, how violently

fome men preffed, how cruelly they meant againft:

the Counfellors ? Sir Chriftopher Blunt hearing thefe

words, faid, it was no time now to make orations.

Whereupon the Earl of EJfex prefently departed,

and word left, that if the Earl of EJfex mifcarried,

in London, or if they offered to efcape before his

return, then the Lord-Keeper and the Chief-Juftice

fhould be killed.

The Lord-Chief-Juftice hereupon afked Sir Chri-

ftopher Blunt, why they flood at the great chamber-
door with mufkets charged and ^matches in their

hands ; which, through the key -hole, the Lord-
Chief-Juftice faid, he difcerned.

Davis anfwered, and faid, he was charged with

the cuftody of the Lords, but againft his will, for

he much more defired to have gone with the EarJ

into London, and that the Earl of Southampton, Sir

Charles Davers, or fome other might have kept
them •, but the Earl of EJfex faid no, he would but

go take order with London, and come again .within

half an hour, in. the mean time he fhould keep
them. Then Captain Salisbury having the guard of

the mufkets, was very violent and fo difordered, as

he doubted what he would attempt, and, contrary

to the will of others, brought up the fhot fo near

the door. And Sir John Davis faid, that left the

fury of Salisbury fhould attempt beyond that was
meantj, he fometimes paffcd amor.gft the fhot, and
to fatrsfy the Lords that no harm was meant them,

he came in to them, whom when he perceived m
fome fear, he affured them that there fhould' be no
force offered them.

But the Lord -Chief-Juftice told Sit John Davis
at the Bar, that he had no reafon to think they were
in fear, and bad him tell what words the Chief-

Juftice then ufed, which were thefe : If they did
take their lives, it was but the cutting off of a few-

years ; and when Gorge came, and would have let

out the Lord-Chief-Juftice only, he refufed to go
except they might all go, and faid, as they came
together, fo they' would go together, or die toge-

ther.

And S'xrjohn Davis faid, that the better to afTure

the Lords that no 'harm was meant them, he went
up to the Ladies, and intreated the Countefs of

EJfex to come down, and be amongft them : fhe

making fome paufe at it, faying, with what com-
fort can I go amongft them ? he perfuaded her to

go and be amongft them, the better to affure them
that no barbarous ufage fhould be offered unto them.
And that he behaved himfelf refpeftfully towards

them, being uncovered before them, when others

flood covered by them : and fuch provifions as the

houfe had, he prepared for them, and fet them a

dinner.

But the Lord-Chief-Juftice faid, my Lord-Keeper
and he, told Davis, they would eat none of my
Lord's meat.

But at the coming down of the Countefs amongft
the Counfellors, Sir John Davis faid, that he per-

ceiving the Lords in great doubt what the Earl

meant, and hearing them fay to my Lady, what

a ftrange courfe is this the Earl of EJfex taketh ?

thereupon Sir John Davis faid, that it he did per-

ceive that theEarl intended any hurt unto the Queen,
his fword fhould be the firft that fhould be drawn
againft him. And the Lord-Chief-Juftice afking

what was become of the Earl all that while, they

having
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having then (raid from eleven of the clock till it was

almoft two, fail), the Earl will be deceived of his

purpofe, if he hope upon the city, for the Citizens

are faithful to the Queen. Then Davis anfwered,

the Earl had good hope of the city. It being re-

plied, that perhaps fome loofe people might fall in

to him, but he could have no good hopes of any

that were fubftantial and good citizens 5 Davis faid,

my Lord is fure of the city, for of twenty-four Al-

dermen he is fure of twenty- one ; and my Lord in

this action will fee fuch aids in the city in all places,

as no fpoil fhall happen.

But to the honour of the city of London, Mr.

Attorney often repeated, that of all the City, not

one man, fave only one lorry prentice, was found

to take part with him, and of Inns-of-Court-Men,

not one man that followed him.

Sir John Davis being farther afked, when he firft

was made acquainted with this purpofe of the Earl's,

he laid he knew not of it till the Sunday fevennight

before their rifing, and then their purpofe was to

furprize the Court at fuch a time as he fhould have

fmall oppofition ; and that they met twice that Sun-

day or Monday before their rifing, at Dr«ry-houfe,

when they confultcd about furprizing the Tower and

the Court. But debating long, they could not

agree ; whereupon breaking off, the Earl faid, he

would fet order for all himfelf, fince they could not

agree on it ; which were the Earl of Southampton,

Sir Chrijlopher Blunt, Sir Charles Davers, and Sir

"John Davis.

Hereupon Mr. Secretary told Sir Chrijlopher

Blunt, that the Earl had confeffed that he had been

a principal infligator of him to thefe acts, and a

mover of him to plots more pernicious to the State

than thefe.

Sir Chrijlopher Blunt faid, Hath my Lord that

gone is, faid fo by me ? Well, fince I am fo nearly

touched in honour, and my reputation fo far charged,

I will tell you, Mr. Secretary, what I have coun-

felled him, and what I have kept him from.

Mr. Secretary laid, the Earl for part of his Sacri-

fice to God, had left it under his own hand all

that he could difclofe of all confederation in this

matter.

Sir Chrijlopher Blunt feemed ready at the Bar to

have difclofed farther matter againft the Earl, but

referred to my Lord-Admiral and Mr, Secretary,

whether he fhould there utter it, or privily deliver it

to them two ; which afterwards he did, being

brought into the Court of Wards to them after

Judgement was given.

Mr. Attorney proceeding with his evidence, de-

fired attention, faying, That the laft day he gave

evidence againft the Earl, fince which time it had

been rumoured, that tho' the letter of the law was

ftrong againft the Earl, and his act expounded by

the Law to be treafon, yet his intention was not to

touch the Queen's perfon or her State. But the Earl

himfelf (whofe Soul he doubted not but was with

God, for his end was molt penitent and chriftian,

before his death revoked all his Juftifications made
at his arraigning, fave only one original purpofe,

not to lay hands upon the Queen •, and took it up-

on his death, that he meant not to lay violent

hands upon the Queen's perfon ; yet remembring
the tumultuous behaviour of them in his company
at his houfe, faid, that he feared he fhould have
been forced to fome wrong againft the Queen's
perfon.

53
Wheri upon the Lord-Admiral affirmed, that the

Earl of EJfix'fdlii, It was fit he fhould die, for the

Queen could not live and he too.

' Mr. Secretary alfo delivered how clear a confef-

fion the Earl had made of all things-, how long

time four of them of her Majefly's Privy-Council

at his intreaty had fpent with him in the Tower up-
on Saturday before, and how he had revoked thofe

imputations he had caft upon fome men, and thofe

affeverations he had in his own defence. Therefore

for his part, he muft needs judge charitably of him,
and forgive fuch wrongs as the Earl had done him j

and if the diabolical imputation which the Earl at

his arraignment caft upon him, further moved
him to impatiency than his wont was, or was fir,

he defired them that heard it to pardon him, for the

provocation made him to forget all bands of fpeech.

Now was read fome parts of the Earl's laft confef-

fion, which contained four fheets of paper, all writ-

ten with the Earl's hand, and it being ihewed to

Cuffe at the Bar, he acknowledged it to be the Earl's

hand- writing. Out of the Earl's confeffion this

was only read : That Blunt, Cuffe, Temple, and
fome others, tho' they were not prefent at Drury-
houfe, yet they were privy to more dangerous prac-

tices and plots than thefe. And Cuffe being brought
face to face before the Earl, the Earl charged him
to call to God for mercy, and deal truly with the

Queen ; for he being to go out of the World, muft
deal truly with his foul. Cuffe faid, it was long be-

fore he could be allowed pen and ink to write ; elfe

the Earl himfelf would have cleared him, as he did
in thefe things, that in a few words he fet down ;

which being read to the Earl, he faid, true ; and
ftill as he read, he faid, true ; out of which Cuffe

would infer, that the Earl being truly remembred
of things pafTed, would have cleared, and not left an.

accufation upon him. But thefe feemed to be other
matters than fuch wherewith the Earl had charged
him. And Cuffe denied not, but being confronted
'by the Earl, the words aforefaid were ufed to him.
Then was read an abftract of the Earl's confeffion

in thefe words

:

He thanked God that he was thus prevented, for

otherwife he knew not what milery might have be-
fallen this land. He faid, that men would wonder,
if they knew how many motions had been made
unto him, to remove the evils of the Common-
wealth. He confeffed that his rebellion was firft

plotted when he was prifoner at the Lord-Keeper's
houfe; he intended to have furprized the Court with
a power of men, and afterward the Tower, to have
countermined his actions, and been a bridle to the
City, and then to have called a Parliament. He faid,

that London was a danger unto his foul, andtRecaufe
of his rebellion ; for if he had not trufted to thofe

of London, he had not taken this courfe. He called

the men of London a bafe and cowardly people,
faying, that he drove them from their barricadoes
with two rapiers a-crofs, and would undertake to
fack London with four hundred men. He called

himfelf a burden unto the Commonwealth to be
fpewed out. He called this his fin, a great fin, a
bloody fin, a crying fin, and an infectious fin, in-

fecting with a leprofy both far and near. He de-
fired his life to be fhortned, for that he knew the

Queen could not be fafe fo long as he himfelf was
living. He defired private death, to avoid the ac-

clamations of the People.

The
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This abftract read, Sir Chriftopher Blunt faid, he

mult needs confefs he was privy to the fpleen that

was carried againft Mr. Secretary, and was too far

confenting to his hurt ; but never gave allowance or

was mover of the Earl to this plot.

Mr. Secretary interrupting him, wifhed him to

conceal nothing that tended to the difcovery of thefe

treafons. For matter of injury intended againft

him, he wifhed not the naming of them, he did

forgive them.

Sir Chriftopher Blunt faid, that was favour out of

his charitale difpofition, more than he himfelf was

worthy of.

Mr. Attorney proceeding, faid, the Queen had

charged thofe of her Council to fay nothing in this

bufinefs, but what might plainly be proved, if it

were objected •, for fhe would go with her juftice

untouched : therefore he would open matters, and

which though they of the Jury need not to take

as any part of their evidence ; yet becaufe they

were true, and fortified the matter divulged and

proclaimed through the Realm, for the honour of

the Queen, though againft an Earl that was execu-

ted, he would difclofe unto them how this Treafon

had a deeper root than moft were aware of: where-

fore you fhall plainly have it proved unto you,

That there was a correfpondence betwixt the Earl of

Effex, Sir Chriftopher Blunt, and the Arch Traytor

Tyrone; and this fhall be proved unto you by the

Earl's own creatures. Thus it fell out, after he

had fixteen thoufand foot, and thirteen hundred
horfe under his charge; fuch an army, as he himfelf

faid, fhould make the earth to tremble where he went.

It was pretended by him that he would go into the

north againft the Rebel, but never intended ; as ap-

peared ; for Lee muft go to the Rebel, but the Earl

muft not know it; and Blunt muft fuffer it, being

Marjhal, but give no warrant for it. Lee goes to

Tyrone, finds the Rebel up in proud terms againft the

Engli(h natron, railing againft the Earl of EJfex, as

that he fought his life, and hired fome about him

to perform ; which was a bafer thing than ever he

had offered to his father, or would do againft him :

but thefe terms were after qualified. Lee returning,

brings anfwer from Tyrone, that he defired confe-

rence with the Earl, and would give his fon for

pledge, and fends word, that if the Earl would

follow hiscounfel, he would make him thegreateft

man that ever was in England. Lee being returned,

the Earl of EJfex repairs to the place where Sir

Chriftopher Blunt lay, where this being told him,

he (hook his head at ir, but faid nothing. Now the

Earl of Effex gathers his army towards winter, takes

his journey towards the north, goes with pretence

to fight ; but coming there, entertains a parley with

the Rebel ; being jealous left any fhould hear it,

takes order that the Earl of Southampton fhould

keep all men from coming near, and he alone goes

to parley with the Rebel. The effect of this was

confeffed by Lee while he lived, and to make it

evident, the plotting of treafon between thofe two

Earls, you (hall underftand it by an intelligence

that paffed, which were it not the thing had been

feverally plotted, it had been impoffible to have

been advertifed : for no bird upon her wing could

have carried the news in that time. Sir William War-
ren, a man moft trufted by the Rebel of any Eng-

HJhman, he went to Tyrone the 28th of September ;

the Earl of EJfex landed in England but the 26th of

September ; and Tyrone could then tell Warren, that

he fhould fee a ftrange alteration in England fhortly,

and it fhould not be Ions; e'er he fhould fee him
have a good (hare in England. This paffed in the

north of Ireland. In the fouth of Ireland, one Mac-
Pueys, Secretary, confeffed, That it was agreed,

the Earl of Effex Jhould be King of England, and

Tyrone Viceroy of Ireland. In the middle of Ireland,

Fitz-Maurice, filter's fon to Tyrone, affirms the fame,

and fays, that whenfoever the Earl of EJfex fhould

need men, then it is agreed, that Tyrone (hall find him
a continual fupply of 8000 men, and Fitz-Maurice

hearing thefe things agreed betwixt the Earls, fends

to know what he will have him to do, left he enter

into attempt to the crofs of their purpofes. The
Earl of EJfex being commanded by exprefs Letters

that he fhould not come over, he notwithftanding

comes over, brought all the ftrongeft provifions

away with him, left the kingdom at all adventures,

only trufts the rebel Tyrone's word for the fafety of

that whole Kingdom. It may be thought thefe

things more fitly fhould have been urged againft the

Earl himfelf; but the caufe was, one, the fhortnefs of

time ; another, becaufe all the Lords were fatisfied,

and faid there was treafon full enough proved againft

him, and it fatisfied to condemn him. And when I

was there entring into this matter, the Lord -Steward
faid to me, Mr. Attorney, I perceive you have

more to fay, but I enjoin you filence for the reft.

Now for proof of thefe things thus plotted in

Ireland, the confeffion of Lee was read, who was a

man the Earl had good opinion of, and he fo de-

voted to the Earl, as he wifhed his own head might

have fuffered for him. Lee confeffed, that on the

Sunday, when he heard they were proclaimed Trai-

tors, he was mightily difcontented and grieved at

the imprifonment of the Earls, and ftuck not to

profefs unto fome, that he could be contented to

fpend his life for their delivery, and thought it an

eafy matter to be performed, if fix refolute Gentle-

men would undertake it, and named them. And
whereas the Earl denieth that ever he fent him to

Tyrone, yet he thought the Earl knew when Sit Chri-

ftopher Blunt fent him, for this reafon, that the Mar-
fhal never did any great matter without the Earl's

privity : And that this matter was fuch, as the

Marfhal would give him no warrant in writing for it.

And when he was returned from Tyrone, the Earl

of EJfex then made a fecret journey to Sir Chrifto-

pher Blunt's houfe, where Sir Chriftopher Blunt lay

hurt. And Lee faid, that at his coming to Tyrone,

he found him proud, and railing at our nation, and
faid that the Earl had hired fome to take his blood

;

but afterwards told Lee that he had fent EJfex a

meffage by Snode his Secretary, that if he would
agree with him, he would make him the greatefi

that ever was in England. And Lee further con-

feffed, that he knew Effex, Blunt, and Tyrone were

all one, and all held one courfe.

Sir Chriftopher Blunt co'nfeffed, he knew of Lee's

going to Tyrone, but denied that he had ever no-

tice what he faid to Tyrone. It was true, he gave
leave unto Lee to go to Tyrone, and the Earl of

EJfex was privy to it, yet the Earl in his life de-

nied it.

But my Lord-Chief- Juftice noted, That it was a

thing agreed upon betwixt them, that Lee and

Blunt (hould take this upon them ; and for the

fact, Lee and Blunt (hould have a pardon granted

them, which was done by the Earl : this being

about the 8th of Augufl; yet the Earl of EJfex wrote

over hither to the Lords of the Privy-Council,

the 14th of Auguft, in thefe words : " Your Lord-

3
- " fhips
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" fhips would not think what cowardife thefe fel-

** lows are grown to ; yet muft thefe fellows be

" taught courage to fight, or elfe this Rebel will

" never be fubdued."

Further was read, a letter all of the Earl's own
writing, dated the 8th of Oclober, written to the

Lord Mountjoy, after his being in Ireland, and the

Earl here in England; fignifying, " that Lee is

" one fo near to me, as 1 muft needs intreat your
" Lordfhip to do what you can for him, tho' it is

•' not in your power to do what you would : you

'f fhall find him a man of better fervice than any is

" in Ireland. When I came thither, I found him
*' in good place, and fometimes he entertained me
" to his great charge ; which with your favour you
" muft enable him to again. And let it be my fuit

" to you, to do him what good you can."

From out of thefe letters, it was urged by Mr.
Attorney, that Lee was a man wholly plotted for

him. The 26th of September, the Earl of EJfex

came to the Court •, the 28th of September, Caprain

Warren talks with Tyrone. Warren confeffeth, that

Tyrone fware, that within two months he fhould fee

the greateft alteration, and the ftrangeft that ever

lie faw ; buf Warren underftood him not. Then
laid Tyrone, 1 hope e'er long to have a good fhare in

England.

The confefTion of one Knowd, Secretary to Owney
Mac-Rorey, taken the 1 6th of February, was read,

wherein was fet down, That Owney Mac-Rory having

fecret intelligence of the plot betwixt the two Earls,

EJfex and Tyrone, wrote and fenc fo twice, and de-

fired to be adverrifed thereof, that he might do no-

thing contrary to their defigns. But Tyrone grew
fufpicious, left the matter (hould break out too loon ;

yet the effect of the anfwtr was this, that the Earl

of EJfex fnould be King of England, and he Vice-

roy of Ireland. And that for a while he fhould at-

tempt nothing upon the Englijh ; and proved, that

the Earl had left fixteen barrels of powder in the

north. And Knowd being afked by a Gentleman,

upon his returning out of the north, what news ?

faid it was agreed, that EJfex fhould be King of

England, and Tyrone Viceroy of Ireland.

Turlagh Mac-Davy O Kelly, being a meffenger.

from the M. .

.

. rebels, and brought the anfwer to . .

.

faid, the Earl of EJfex was to go for England, and
take that kingdom, and they to help him ; and
amor.gft thofe rebels it was reported, the Earl of

EJfex wrote a letter to the Earl of Tyrone, to follow

his matter thoroughly : for now was the time.

. The confefTion of Thomas Wood, filler's fon to

James Fitz Maurice, Baron of Lixnow, and a man
in great credit with this Baron, was read ; wherein

he fheweth, that being with James Fitz-Maurice at

his houfe, about Michaelmas, when the Earl, of Ef-
fex came over from, England, Fitz-Maurice allied

him, what friends the Earl of-EJfex had in England?
who faid, he knew not ; but heard the Earl was
well beloved in England. Then Fitz-Maurice told

him, that the Earl of EJfex was gone for England ;

had difcharged many of the forces, and that the

Earl of Defmond had fent him word, that it was
agreed the Earl of EJfex fhould be King of Eng-
land, and Tyrone Viceroy of Ireland.

Hetberington's confefTion, and fome others, were
fpared reading, becaufe they only concerned the

Earl of EJfex.

.-.Now Mr. Attorney opened, that notwithstand-

ing all. thofe plots, practices, and trealbns, were
known to the .Queen; yet, after all this, fogracioufly
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her Majefty regarded him, and was pleafed to co-

ver his offences, as to have him privately to come
before fome of her Privy-Council only at the Lord-
Treafurer's, fent one of her Secretaries twice to

him, offered to pafs in all fecrecy -, nay, Mr. Se-

cretary faid, for faving his honour, that none fhould

take notice of any thing. They once all propofed

to have gone home to EJfex-houk to him, and during

all the time of his reftraint from Court, his letters

have always had free paffage to the Queen, and fhe

ever gave the reading to any thing he fent. Where-
fore, Mr. Attorney faid, the action breaking out

into that it did, it was a great mercy of the Queen's,

that in jlagranti cr'tmine, he was not, according to

the martial law, prefently put to the fword.

And here the evidence ended againft Sir Chrijlopher

Blunt.

And then Mr. Sollicitor-General urged new evi-

dence againft Sir Charles Davers.

Mr. Sollicitor Flemming beginning, faid, He
would prove Sir Charles Davers guilty of all the

Treafons charged againft Sir Chrijlopher Blunt, and
that he was a principal plotter, difputer, officer and
aflor in all their treafons. In fine, he was afiigned

to be keeper of the prefence-chamber -, where, upon
a fignal given, all the Nobles to affemble, and
palling to the privy-chamber to prefent themfelves

to the Queen : and for making their way firft, they

fhould apprehend Sir Walter Raleigh, captain of
the guard; and afterwards fome of the privy-coun-

fellors, and fome other Lords. Thefe being fcized

upon, they fhould afterwards have been put to an
honourable tryal, and afterwards a Parliament
fhould be called, and government eftablifhed ; and
fo principally did the Earl of EJfx count upon this

gentleman, Sir Charles Davers, and fo fetretdid he
hold him to him, as that before Cbr.iftmas laft the
Earl dilcovered his intent to him, and told him he
would lay fuch a plot for taking the Court, as he
would not be refitted. And when Sir Charles Da-
vers was in the Country, the Earl would not enter

into confutation about the bufinefs, until Sir Charles
Davers came up ; and- meffengers were difpatched
prefently for him. Upon his coming up, a meeting
was had at Drury-houje, where divers projects were
made, Davis, Davers, Blunt, Gorge and Southamp-
ton being prefent, amongft whom it was agreed, the
taking of the Tower to be very fit, for the better

countenancing of the action.

The chiefeft defence and pretence that Sir Charles
Davers ufed, was the great love he bore to the Earl
of Southampton, who heretofore had caufed him his

pardon, and having gained him his life, he thought
he owed his life unto him in any thing he fhould
command him.

But Mr. Sollicitor faid, it behoved him rather to
have been grateful and ferviceable to the Queen,
who gave him life, more than to him that fucd for
his life. But this was the juft revenge had of God,
that followed for the foul murder he had committed.

Sir Charles Davers perceiving that his act had ex-
tended to Trealbn, although he intended no harm
unto the Queen's perfon, faid he was forry he had
fo far forgotten himfelf as to plead Not guilty ; for
it was not his purpofe coming thither to defend, or
deny any thing, but to confefs all things that could
be faid againft him : Therefore confeffed, that before
Chrijlmas the Earl advifed with him, how he mio-hc
make his way fo to the Queen, as that his accefs

to



56 8. The Trial of Sir Chriftopher Blunt, &c, 43 Eliz.

to her fhould not be refilled. But this was not re-

folved till his return out of the country. When
at Drury-houfe, they meeting, and Littleton com-
ing thither; at the laft, it was refolved, the plot

fet down by the Earl's own hand, were firft, to

take the Tower : for reafon he yielded this ; it

would be a countenance to the action ; the taking

of the Court, for which he would have fo many a-

ble men, as they would at any time poffefs all the

places of the Court. The manner to be this : Sir

Chriftopher Blunt to have the gate ; Sir Gilly Mer-
rick, the hall •, Sir John Davis, the great-chamber

;

Sir Charles Davers, the privy-chamber; the Earl

himfelf fhould come all along by land : at his com-
ing into the great chamber, he mould put -himfelf

betwixt the halberts, (meaning, that he fhould ftep

to the corner where the guard ufually fet up their

halberts againfb the wall) and poffefs himfelf of

them, fo as by them he would Jiave no hurt, and

perhaps he fhould find of the guard apt to take his

part.

My Lord Admiral /aid, it was a fair warning to

the guard, that they ufe not that fajhion of felting up

their halberts in that manner.

When the earl was thus come into the great

chamber, divers of the Lords fhould come put of

the prefence thither, and faluting him, to welcome
his coming to the Court ; then the Earl with ten

or twelve Noblemen, to take their way into the

Privy-Chamber.

It being afked, what fhould be done with them
that fhould make refiftance to this attempt ; it was
anfwered, it was meant they fhould be feized upon.

And the Court being quieted, then to fend to fatisfy

the City ; and then not long after, to call a Parlia-

ment.

A further confeffion of Sir Charles Davers being

read, there were fet down the fubftance of the Earl's

former articles, and thefe queftions farther pro-

pounded ; as, whether the Court and the Tower
fhould be attempted at one time ; and whether this

attempt fhould be with many, or with few ; if with

many, where the number fhould affemble ; and

whether it fhould not be fit for the Earl and fome

others to be armed with Privy-Coats ; and who
were futeft Perfons to have cuftody of the Lord-
Admiral and the Secretaries.

Thefe and fome further matters alfo, Sir Ferdi-

nando Gorge had confeffed were difputed upon.

And faid Mr. Secretary, fince this is a World
wherein Princes muff be accountable for their do-

ings to their Subjects, that men fhould not marvel

why like proceedings were not had againft Sir Fer-

dinando Gorge as thefe, the reafon of. forbearance was

not that he had deferved better, or was otherwife

conceited of, than to be an Arch-Traitor ; but becaufe

he,was the inftrument offqving and letting go thefe that

wire fsnt from the Queen to Ettex-bcnje' : and for

this caufe divers of her Majefty's Privy-Council

had been fuitors to her Majefty for fparing his life

for a time, though for their opinions of him, they

held him an original and principal Traitor ; and

that he advifed more mifchievoufly than any other,

for he would have had the Court fired upon the ta-

king of it. Sir Charles Davers ftill profeffed, as he

had done often, that he was privy and a difputer of

al! thefe plots, but never was any deviferof any, or

inftigator of my Lord in thefe things. Sir Chrifto-

pher Blunt for further clearing himfelf, fays, he knew
not of this plot, till his coming to London, upon

the Earl's fending for him ; that they had allotted

him to place, he knew •, but to what, office, he
knew not. And the more to be commiferated, he
befought the Lords CommiiTioners to remember what
natural considerations were to tje him to the Earl,
having married his Mother. Now to how many ad-

ventures the obligations of love, and following of

that Earl, had before carried him, the World did
know ; and how liberal, prodigal and venturous I

was of this life of mine, while it was my own, good-

Mr. Secretary, pleafe to remember and report truly

to the Queen. I beg it of you, becaufe I have
moft offended you, and have no caufe to expect if,

but from the bounty of your honour and charity.

Mr. Secretary told him he freely forgave whatfo-

ever he conceived might give caufe to him to be of-

fended, and would truly perform for him what he
defired, and would defire my Lord-Admiral to join

with him in it ; though he faid he need not feek it

of them, for the Queen would require it at their

hands, to be truly informed of all their defires.

Then faid Sir Chriftopher, I muff needs confefs that

heretofore, I having done much to her Majefty's

fervice, adventured my life many times, as the

marks of this my wretched carcafe will fhew ; ha-

zarded my fortune when it was at the beft, and all

for the honour of her Majefty, and in her fervice,

and yet fhe never vouchfafed notice of me or my
fervice : it gave no little difcontentment to me, but

this never had the power to have an ill thought

againft her Majefty. Therefore once again I befeech

you, that being as I was to that Earl, you pleafe to

relate to her Majefty what you find by me, and
what I have faid to you. And to ftay any fury go-

ing upon me, I here confefs myfelf guilty of all

that can be faid againft me, and moftworthy to have

deferved death ; wherefore renouncing all juftifica-

tion or extenuation of my offence, I wholly caff,

myfelf at her Majefty's mercy. -Sir Charles Davers

made the like proteftation.

And fo ended the evidence againft Sir Charles

Davers.

Againft Sir John Davis, Mr. Francis Bacon urged

the evidence, beginning with difcourfe upon the

former ground of Mr. Attorney's, that every rebel-

lion implied deftruction of the Prince, and that in

the precedents "of Edw.W. and Hen. IV. the pre-

tence in both, was as in this, againft certain Subjects,

the Spenfers in one, and the Treafurer in the other.

And this ftile of proteftation that no harm was in^

tended to theperfon of the Sovereign, was common
in Traitors. Manlius, the lieutenant of Catiline,

had that very proteftation ; but the proceeding is

fuch in this, as no long difcourfing needs to prove it

Treafon, the act itfelf was Treafon. The princi-

pal offences cha'rged upon Sir John Davis were two,

one that he was a plotter, and of the Council at

Drury-houfe: Another that in the infurrection he

had the cuftody of the Privy-Counfcllors in Effix-

houfe, which had a correfpondence with the action

in the ftreet. The plot and infurrection entered into,

was to give laws to the Queen ; the preparation

was to have a choice band of men for action ; men
not met together by conftellation, bvi t alfembled up-

on fummons and letters fent: for, faid Mr. Bacon, I

will not charge Sir John Davis, although he be a

man fkilful in ftrange arts, that he fent fpirits a-

broad, but letters Were fent about this matter. The
things to be acted were the matters confulted of, and

then to defign fit perfons for every action ; and for

mutual encouragement there was a lift of names
drawn

8
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drawn by the Earl, and thefe Counfellors out of

them were to elect fit perfons to every office. The
fecond plot was in taking of the Court, and in this

confutation he was penna Philofophi fcribentis ; you

were clerk of that Council-Table, and wrote all :

and in the detaining of the Privy-Counfellors, you

were the man only trufted. And as the Earl of Rut-

land laid, you held it a ftratagem of war to detain

pledges, and was meant to have carried the Lord-

Keeper with the Great Seal into London ; and to

have had with you the Lord-Chief-Juftice, a man
for his integrity, honoured and well beloved of the

Citizens ; and this Achitophel plot you thought to

have followed.

Sir John Davis hereupon told Mr. Bacon, that if

with good manners I might, I would long fince have

interrupted you, and faved you a great part of la-

bour ; for my intent is not to deny any thing I have

faid, or excufe that 1 have done, but to confefs my-
felf guilty of all, and fubmit myfelf wholly to the

Queen's mercy. But in that you call me Clerk of

that Council, let me tell you, Sir Charles Bavers

was writing, but his hand being bad, I was defired

to take the pen and write. But by and by the Earl

faid he would fpeed it himfelf ; therefore we being

together fo long, and doing fo little, the Earl went

to his houfe, and fet down all with his*own hand,

which was formerly fet forth, touching the taking

and pollening of the Court.

The examination of Sir John Davis was read,

which was to the effect as before is fet down touch-

ing their confultations of taking of the Court ; but

added, it was agreed they fhould all come by land,

and make their way to the Queen's own perfon, and

hoped to find way in the Court indifferent.

The Lord-Admiral then charged Sir John Davis
again with the detaining of the Lords in Effex-houk,

and his unwillingnefs to have let them go, though

Sir Ferdinando Gorge came with a meffage, as he

faid, for letting them all go. And faid the Lord-
Admiral, the cafe was hard with thefe worthy Coun-
fellors : for by God he fwore, though thefe Coun-
fellors had been in the houfe, yet being as he was,

General of the Forces, and fent to force the houfe,

he muft and would have battered and blown it up,

tho' it had been the death of them as well as the

reft ; and had all his own fons been there, he would
have done it.

It was alfo charged againft Sir John Davis, that

not ten days before this action, Sir John Davis and

Sir Charles Davers were feen upon the top of the

White Tower within the Tower, viewing and fur-

veying the place ; but they faid it was only for plea-

fure, to take view from thence, being there con-

feffed, that they affitmed the Tower was a place of

fmall ftrength.

And here ended the evidence againft Sir John
Davis.

Then Mr. Attorney took in hand the evidence

againft Sir Gilly Merrick and Mr. Cuffe. To Cuffe,

Mr. Attorney faid, that he was the arranteft Traitor

that ever came to that Bar ; he was Poly

the very feducer of the Earl ; and fince he was a

Scholar and a Sophifter, he would frame him a fyl-

logifm, and bad Cuffe deny what part he would.
The fyllogifm was this, Whofoever commits rebellion,

intends the Queen's death ; but you committed rebel-

lion : Ergo, you intended the Queen's death. For
the polypragma, this fellow, the cunning coiner of
all plots, how to intrap a worthy gentleman, whom
Vol. VII.
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I am forry to fee fo overtaken, I muft name Sir

Henry Nevil : This Cuffe hearing of Sir Henry's
' landing out of France, watches his coming i - Lon-

don, prefently comes to him, and tells him, he had

commendations unto him from the Earl of Effex,

and fecretly lets him know what private intelligence

my Lord had received from Court by fome his in-

ward friends; that much miflike was taken at Court
with Sir Henry's fervice in France ; efpecially that

at Bullen. Sir Henry Nevil faid, it was more than

he knew or had heard, but recommends his fervice

with thanks to my Lord. Shortly after Sir Henry

Nevil came to the Court, the Queen ufed him very

gracioufly. The Lords interpreted very well of

his fervice -, now at his next meeting Mr. Cuffe, Sir

Henry told Cuffe, he found no fuch matter at Court

as he told him. Hereupon Cuffe replied, Oh, Sir,

things are altered fince I faw you laft, and ere long

you (hall fee a change : my Lord is like to come in

favour again, and be reftored to his greatnefs ; and

ufing one other verfe, concluded with this, Anna
ferenti omnia dat, qui jufta negat. Cuffe ftill mak-
ing refort to Sir Henry Nevil, finds opportunity

when to difclofe unto him all the Earl's plot of go-

ing to the Court ; who hearing it, objects againft

it, that it was a thing could not be executed

but by many, and all would not keep CounfeJ.

Cuffe anfwered, that for execution they had fo ma-
ny come in to them, that they knew not to enter-

tain all. A futther objection being made that tho'

all places in the Court were pofTeffed, yet Weftmin-

Jler would rife, and make force -, Cuffe anfwered,

we having the face of the ftate, all will follow and

take with us.

For manifeftation of all, the Narration penned

by Sir Henry Nevil himfelf, was read in thefe words :

" Their honours commanding him to difclofe all,

" and his duty and confcience binding him to the

" fame, he hath in that ill-couch'd Narration fee

" down all his knowledge. Firfi, at his arrival

" out of France, he was told that he had ill offices

" done him in Court by divers, and fome of great

" place; and his actions at Bullen, and carriage

" there greatly blamed, as caufing the ill fuccefs of

" the peace; And by Cuffe it was told him, the

" Earl would have him know he was wronged,
" becaufe he was one that loved him. After this,

" Cuffe brought him a letter from the Earl, there-

" by defiring his love, and to hold it to him, be-

" fides many other words only of complement.
" To which letter Sir Henry returns an anfwer fuit-

" able to fo kind provocations. But all this while

" I never went to him ; and being in the country

" within ten miles of the Earl, yet I never wenc
" to vifit him. But Cuffe came to me from him,
" and told me the Earl was now at liberty, and all

" the World that would, might now freely come
" unto him : but ftill I put off my going, till at

" one time Cuffe came and told me my Lord ex-

" pected my coming to him, and fuch a day he

" would ftay fupper for me ; and if I came, and
" he chanced not to be in the way, a Gentleman of
" my Lord's fhould attend my coming, and bring

" me to my Lord's clofet. About eight of the

" clock that night I came to my Lord, and was met
" by a Gentleman, and brought up to my Lord ;

" who entertained me kindly, and after a while,

" after many queftions of his hopes, but ufed no
" undutiful words of the Queen or State, I parted

" with my Lord, there having nothing but ordini-

" ry terms of Complement pafied us. Afterward

I « Mr.
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" Mr. Cuffe repairing often to me, I afked him at

" one time how his Lord's matters flood in Court.

" At one time he anfwered me, well •, and told me
" of great hopes conceived 5 at fome other time he

" anfwered me very difcontentedly in thefe things,

" laying, it made no matter, it would caufe my Lord
" to take other courfes ; and faid, there was a pre-

" text to lay up the Earl of Southampton, which
" was a warning that they meant to lay up the

" Lord of EJfex after him : but my Lord was re-

" folved they fhould never curb him up any more.
" Then told me, my Lord had in purpofe fome
" matters, but I fhould not embark myielf further

" in them than I lifted ; and de fired me to give a

" meeting to the Earl of Southampton and Sir

" Charles Davirs. I faid, I would, but with this

" limitation, that nothing was intended againft the

" Queen's perfon : which was promifed. But I

" detained them at two meetings, which caufed

" them to make an ill judgment of my meaning
" towards them and the intendment. Monday on
" Candlemas-day I Handing in Serjeants-Inn Gate,

" the Earls of EJfex, Southampton, and Sir Chrijlo-

" pher Blunt patted by in a Coach, whom I falu-

" ted paffing, and was the firft time I had feen them
" of long. Anon after, Cuffe coming to me, told

" me he had a commiffion to deliver a fecret unto
" me; which was, that my Lord finding his life

" fought by men potent about her Majefty, he was
" advifed to make his appearance to the Queen

;

" and go with ftrength for that purpofe, defcribing
41 the fame manner of taking the Court, and mak-
" ing way to the Queen, as before is let down by
" others. This Cuffe faid he was to impart to me,
" as one in whofe love the Earl was confident. (But
" Mr. Secretary faid, as he was grieved to think

" of this Gentleman's full refpect, his worth and a-

44 bilities to have done the Queen great fervice, fo

" this right he would do him, that however the

" Earl was perfuaded of him, yet he fo far tendered

" his duty to the Queen, that I think the firft fuf-

44 picion given of the Earl's mind grew from this

44 Gentleman.) The matters being propounded
" unto me, I made many objections, and put great

" difficulties in the excution ; eafy perfecting of

" things being promifed, my anfwer was, Multa
44 funt qtia non laudantur n ;ft cum aguntur. When
" fome perfons were named for the actors, I ob-

" jected, that if many knew it, it would not be
44 concealed ; if few were ufed, it would not be per-
44 formed. The Earl of Rutland being named for

" one, faid they would not truft him long afore-
44 hand ; for if he knew it but two hours before,

" he would tell. In conclufion I was defired to

" think of the things propounded in cafe they were
44 (hewed unto me. Afterward Cuffe came unto me,
•« to whom I related all the fpeeches ufed in that

" conference, and told him I would not allow it,

" except they would conjure and take an oath to at-

" tempt nothing againft the Queen's perfon ; and
,e againft Mr. Secretary, I would never do nor
" confent to any thing, for he was nearer unto me,
" therefore they muft duce pudice, fpare me in that.

" Cuffe faid to me, they would only have me pre-

44 fent when things were doing ; and if it fell out fo,

«' that I Ihould be haftened to difpatch into France
44 before that time, I might defer it by feigning

" ficknefs. By their appointment I fhould have
•" been Secretary." (Here Mr. Secretary faid,

Cuffe this was great prefumption, for though to re-

move me had been no great matter, yet to take up-

on you to place another, this was high ambition.)
" Further, it was required that Sir Henry Neiil
" fhould have fent a minifter into Lxinloti, to find

" how the City ftood affected to the Earl."

(Mr. Attorney here faid, it was in their plot, to

have had two hundred miniftcrs in the City and
Country, to have blazed in pulpits the fincerity of

this Earl's intentions.) Cuffe further told Sir Henry
" frevil of a buz in many mens mouths in London;
" and that there had been warning given to the
" Mayor and Aldermen to look to the City •, but
" of twenty four Aldermen he doubted not of
" twenty at the leaft."

Mr. Secretary here fpeaking, opened what he

found had refolved the Earl to fo free a confeffion and
difcovery of all things that he did. AJhton, who
was his minifter, and as I may term him his confef-

for, was a man much defired by the Earl ; her Ma-
jefty was willing to yield any thing that might give

comfort to the Earl's confeience, and be good for

his Soul, fent Mr. Doctor Dove, a very worthy
man, to confer with him, and prepare him to a chri-

ftian end. He perfuading confeffion as the way to

repentance, and amongft other fins charging the Earl
with this offence, his taking arms againft his Prince,

and refuting tocome upon thecommand of his Prince,

the Earl anfwered, he thought that refufal no fault ;

and for inftance (hewed that David refuted to come
to Saul in the like cafe, being fent for. Mr. Dove fo

futhciently anfwered the Earl in his arguments, and
fatisfied him in this example, how different it was
from his cafe, and upon what ground that was, that

the Earl in a kind relenting and falling from de-

fences, defired earneftly confeffion with his own mi-
nifter AJhton ; which was yielded him. AJhton like

a godly and very learned man, and one deferving

much for this fervice, dealt fo roundly and feelingly

with him, as that he made the Earl know that there

was no falvation for him to hope for, if he dealt

not clearly with his own confeience in the confeffions

of his fins, and high offences in this kind. His
words fo pierced and moved, as that to this man he
difclofed the very fecrets of his heart, to the pur-
ging of his foul and confeience, from the concealment

of any thing he knew ; and afterwards fpent all the
time he had to live in holy meditations, and reveal-

ing of fecrets concerning the State, and difcourfing

of the mifchief intended ; and moft penitently for-

rowed for the accufations and imputations he had
caft upon others touching the conjpiring with Spain

and the infant of Spain.

And being afked touching fome men fuppofed to
be confederates in the taking of the City, he faid

that Captain Bromley, brother to Sir Henry Bromley,

and Sir John Scot would aflift him : and that Sheriff

Smith, being a Colonel of a thoufand men, would
bring them in aid of him. And confeffed by the

Earl himfelf, that at fuch time as the Earl had pur-

pofed to lay down the thought of thefe ambitions,

and had refolved contentednefs in a private life, Cuffe

comes to the Earl, and tells him he had indignities

offered him, and his fufferance was fuch, as his

friends faid he had loft his courage, with praying

and hearing of fermons, and now was become a

coward. Whereupon Cuffe perfuaded him to let Sir

Charles Davers come to him, who would let him.

know the mind of his friends ; and after fuch time

as the Earl had accufed his confederates, being afk-

ed how he could prove the things difcovered, an-

fwered, fome of them have fo much grace, as if I

fend but to them, they will confefs it. Whereupon
he
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he wrote a ticket to the Earl of Southampton; who

upon view thereof confefled all to be true, and laid

my Lord had the ftart of him ; for if I had had

pen and paper, I had confeffed thefe things firft.

Whereupon Mr. Secretary faid, that he mud
needs fpeak of a difference he found between Noble

and Generous-minded Men, and others bafer born ;

from the Earls and other the Gentlemen of birth

and of good houfe, all their confeflions came freely

and liberally frorn them, without concealment or

covering any thing with untruths. By Cuffe, and

fome others of bafer fort, nothing would be con-

fefled, but what they were convinced of, and fha-

dowed with untruths fo far as their wits could do

it. The Earl of Effex alfo in his life-time confefl'ed

to the Lords, that Cuffe was a principal inftigator

of him; and though of thefe plots himfelf had

been a principal contriver, yet Sir Chriftopber Blunt,

Sir Charles Davers, and Sir John Davis were privy

to more dangerous and pernicious purpofes than this

action tended to ; as might appear by their counfel

given him that morning when he went into the City

of London.

Cuffe being willed to fpeak for himfelf, faid, The
matters objected againft him were many, and forced

againft him with all force of wit : therefore for the

help of his weak memory, he would reduce all un-

to two heads •, things plotted, and things acted.

For the fir ft, in them Mr. Attorney thinks he hath

concluded me in mood and figure •, but my anfwer

is, that if a, man may be excufed of Treafon by

committing nothing, I am clear. Yet the number
of matters heaped upon me, and the inferences and

inforcements of the fame ufed againft me to make
me odious, make me feem alio as a monfter of ma-

ny heads in this bufinefs •, but fince by the law all

accufations are to be believed, and fails weighed as

by evidence they are proved -, and things are beft

proved being fingled j I will befeech Mr. Attorney

that we may infift upon fome point certain, and not

as in a ftrearn have all things at once brought upon

me with violence. For my being in Effex-houk

the Sunday, I hope it fhall be conftrued as in the cafe

of others. Then if thofe who only had their being

within the walls of that houfe, and no hand nor

head in that action, were not Traitors ; I hope that

in favour and in charity you will accordingly judge

of me, who fpent all that day locked up in my
chamber amongft my books, and never appeared

unto any man till all was yielded up to my Lord-
Admiral. To conclude me to be a. Traitor, becaufe

I was in the houfe where Treafon was committed,

by the fame reafpn if a lion had been there locked

up in a grate, he had been in cafe of Treafon. But
whereas your argument, Mr. Attorney, is this,

That whofoever intends Treafon, and the fame is

afterwards acted by others, there the intender as

well as the actor is a Traitor : But I intended Trea-

fon, and others acted it ; Ergo. Mr. Attorney, it

is not your Major that I deny, becaufe my Lords
the Judges have determined that ; but I deny your
Minor. For if the thing intended was the going to

the Court ; yet the thing acted was the going into

London.

But Mr. Attorney General taking him fhort up-
on his own confeflion, concluded him a Traitor •,

for in Treafon the very intent is Treafon, if the fame
can be proved. Now it is confefled by Mr. Cuffe,

that he intended the taking of the Court, which in

itfelf is Treafon.

Mr. Cuffe laid, My Lords, the matters forced

Vol. VII.

upon me fo am .zj me, as I know not wHat to fay

;

but 1 befeech you, even as your feives ft]

judged, judge fo of me both by my words and
deeds, for this is the law both of God and man:
and let not the accufations of others, or arguments
now forced, fo far have power againll me, as to

take from me my juft defence. I am further charged
with contriving plots for refcoring the Eail to

greatnefs. True, I muft confefs, as a fervant that

longed for the honour of his matter, I have often

wifhed to fee his recalling to the Court, and reftor-

ing.to her Majcfty's former favour; but beyond the

limits of thefe defires, my thoughts never carried

me, nor afpired to other greatnefs than to fee him.

again in place of a lervant and worthy Subject, as

before he had been. And whereas I ftand accufed

to be as one that turned the wheel which elfe had
ftood, and to be the ftirrer of his mind which other-

wife had fettled to another couffe ; to clear this, I

had written two lines, which you,- Mr. Secretary,

knew the Earl would have fublcribed, if he might
have been fuftered.

But Mr. Secretary affirmed he perceived no fuch

purpofe in the Earl, neither remembred any fuch

matter in that which was written.

Said Cuffe, You know, Mr. Secretary, mv paper-

being read to the Earl, as he rea'd, he faid fti'l as he

went, true, true.

At the importunity of Mr. Cuffe, Mr. Secretary-

willed the paper fliould be read -, but it tended on-

ly unto this, That if he knew of the Earl's intent to

go to the Court, 'twas with fuch limitations as the

Earl had propounded, otherwifenot, for he had not

fuggefted any of thefe new practices.

Mr. Attorney (till following the matters ftrongly

againft him, told Cuffe, that he would give him a

cuff that fhould fet him down, and called to have

read the Earl's confeflion, and fome part of Sir

Henry Nevil's confeflion ; which both were full and
plain againft him, as he had not to anfwer them.

Only to the conference with Sir Henry Neoil he faid,

Whereas Mr. Attorney would make me a Mercury

and a meffenger only from the Earl to Sir Henry,

herein Mr. Attorney errs, not knowing, or not re-

flecting the ancient familiarity and love that for thefe

many years fpace have been betwixt Sir Henry Neoil

and me, for the delight we took together in confe-

rence of Learning, and difcourfes of Travels and

States. And whereas I am charged with deviling a

lye, thereby to bind Sir Henry Nevil fafter unto the

Earl •, it is well known to others, the Earl firft fent

me to Sir Henry Killegrew to tell him of it, and that

from him it might come to Sir Henry Nevii's ear.

But Sir Henry Killegrew not being in town, and I

afterwards meeting with Sir Henry Nvil, imparted

it ro him ; therefore defired that he might not be

wronged, and wifhed that juramer.tum cal

might be forborn, as a fault in'any man. And for

the fpeech ufed of twenty-one Aldermen in London

that were fure to my Lord, there were fome at the

Bar as well as he, that had heard the Earl ufe the

fpeech ; and vouched Sir Gilly Merrick, but he de-

nied it. For the buz that was given out, he faid

likewife, that Sir John Davis heard what my Lord
faid of this ; but Sir John Davis being afked, de-

nied the hearing of it.

And Cuffe being anfwered by Mr. Secretary, what

he meant by having a Parliament, he anfwered that

it was conceived thefe things would work great alte-

ration ; and for fettling of all things, they thought,

that fhortly would follow a Parliament.

I 2 Mr.
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Mr. Attorney faid, that it was meant that Cuffe

fliould have been Speaker of that Parliament.

And here ended the evidence againft Cuffe.

Againft Sir Gilly Merrick, Mr. Attorney urged

firft, that he was the man who fortified EJfex-houk

againft the Queen's forces ? and if God had not

otherwife guided it, that day he had been the death

of a noble perfon the Lord Burleigh, for he fet one

with a mufket-fhot to fhoot at him, but miffing

the Lord Burlegh,- Capt. Level's horfe was killed

under him at EJfex-gate with that fhot. And the

fame day that the Earl went, Sir Gilly Merrick

comes to Mr. Browne's houfe,. being: adjoining to

the Tennis-Court, and fhuts all his fervants out ©f

his houfe, and all that Sunday walked up and down

the houfe, with mufketeers- following him. And
the ftory of Henry IV. being fet forth in a play, and

in that play there being fet forth the killing of the

King upon adage ; the Friday before Sir Gilly Mer-

rick and fome others of the Earl's train having an

humour to fee a play, they muft needs have the

play of Henry I V.

The players told them that was dale, they fhouki

get nothing by playing of that, but no play elfe

would ferve-, and Sir Gilly Merrick gives forty (hil-

lings to Philips the player to play this, befides

whatfoever he could get.

It was urged alfo that the Earl's purpofe was to

have againft this time appointed men of his faction

placed in all the houfes near about him. To which

end the confeffion of Arthur Smith, dwelling. hard

by the Tennis-Court, was read ; who faid, that the

week before, Sir Gilly Merrick came to his houfe, and

enquired who lay there. It was told him of a lodg-

ing there that was kept for Sir Walter Harcourt, which

being denied unto Sir Gilly Merrick, he railed and

reviled the good man of the houfe with foul words,

and willed him to difcharge Sir Walter Harcourt of

that lodging, for my Lord would have his friends

to lie about him. Now the men that Sir Gilly Mer-

rick would have lodged in that houfe, were Owen Sa-

lisbury, Capt. Gwynne, and John Salisbury..

Then was read a letter of Sir Gilly Merrick writ

to his brother John Merrick ; the effect was to pay

money unto Mr. Devereux, and himfelf to come up

to London, and Captain and Captain Dam-
Dye to come up alfo, and my Lord would take it

thankfully.

The confeffion of Thomas John/on was read, who
faid he faw Sir Gilly Merrick all that day walk in

his doublet and hofe up and down the houfe with

mufkets following him, and went down to the ban-

queting-houfe in the garden with his hat full, of

fhot.

Sir Gilly Merrick faid, his going with mufkets

after him, was to keep the Privy- Counfellors the

fafer from the fury of Owen Salisbury, who had

fworn that if the houfe was forced, he would fend

them to go to the Devil. And Johnfon faid, that

he faw one Wever follow Sir Gilly Merrick to the

gate with a mufket to have fhot out there.

And by the confeffion of one Watts, it appeared

there was a watch in the houfe all Saturday at night,

and none of the company went to bed, but for a

while's reft threw themfelves upon their beds in their

clothes. And that Sir Gilly Merrick caufed certain

hogfheads- to be broken Up, to fortify againft the

Tennis-Court. That the Earl had a hundred rnul-

kets in the houfe, but wanted, flafkets and much
other furniture for them..

And here ended the evidence againft Sir Gilly

Merrick, and the reft-.

Now, Mr. Attorney-Genera! deflred to have a-

word unto all the prifoners at the Bar, and that he
might not mifreport, defired to have a paper read,
fubfcribed by the hand of Mr. Afoton, Dr. Mount-
ford and Dr. Barlow, for that it was fpoken in their

hearing. The Earl thanked God, that he had given •

him a deep infight into his fins, fince his juftifica-

tions ufed at the Bar then before; thanked God that

his courfe was prevented ; acknowledged that alfc

confidence in man was vain ; that he was worthily
fpewed out : and further, as in the Earl's confef-

fion. Now to conclude, at the Earl's arraign-

ment I ufed a fentence, faying, O temfora, Q
mores I according to that againft Catiline, Hie ta-

men vivit ; for which faying, divers have fince

charged me, but I will fay it again ; and add this-

to it ,.

Bixerat mores, temfora ! Tullius dim,
Romanian ftruerat cum Catilina nefas.

temfora dicimus, &c.
Et cur non dicimus, O mores ?

Now the jury went out to agree upon their Ver-
dict, which after half an hour's time and more,
they brought in, and found every of the five Pri-

foners feverally guilty of High-Treafon. The Ver-
dict being entered, and the Jury difcharged, the

Queen's Serjeant prayed Judgement. The Chief-

Juftice then demanded of the Prifoners, what they

had to fay for themfelves, why Judgement fliould

not be given againft them.

Sir Chriftopher Blunt then faid, My Lords, for

my high offence tending to Treafon, in- that I have
rifen in Rebellion againft her Majefty, p have no-
thing to fay to excufe myfelf, or extenuate my
fault. But of any intention of evil againft her Ma-
jefty's perfon, my own thoughts cannot accufe me.
My deferved, but unfatal fall, I muft needs im-
pute to my overmuch love to that unhappy Earl.

How I have followed him, how I have loved him,
as being bewitched with too good an opinion of
him, I now with grief feel it ! But fince this my too
much fondnefs of him hath only led me into folly

with him, and no other ambition, hope, or honour,.

1 befeech your Lordfhips, and you my Lord-Ad-
miral and Mr. Secretary fpecially, right me fo

much with your favours, as to relate truly to her

Majefty what my heart and words are before you
this day. And let her Majefty underftand that it

was the fair face of that Earl's pretences, and my
near ties unto him, I having married his mother*

that carried and allured me to that I did, and no dif-

loyalty or undutifulnefs of mind towards her..

What the fervices be that I have done, and ad-

ventures made in fervice for her Majefty, others

have feen, and know what I have felt. This car-

cafs of mine, when it fhall be difiblved, will (hew

the marks, fuch was my readinefs in all actions to

the honour of her Majefty ; as when my fortune wa-s

at the beft, fo good as that I enjoyed two thou/and

pounds a year at the leaft, befide other wealth by an

honourable Lady whom you all know I married,

yet when no commands enforced me, for her Ma-
jefty never commanded my going with the Earl in

a y journey, yet voluntarily I left air to adventure

with the Earl in fervice for her Majefty into Portugal,

at
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at Cales, the JJlaxds, and in Ireland, I was with him.

And altho' all this be nothing to weigh againft this

prefent fact, and lb 1 have nothing of defert that may

plead mercy for me, yet if her Majefty out of the

abundance of her grace and mercy fhall afford me
life, I doubt not but as I have done, fo I may live to

do ; and if 1 live, I will be as ready as any fub-

ject the Queen hath to do the fervice for her Ma-

jefty which mail deferve my life. And this is all I

wilh, that fince I have but a life to give unto her

Majefty, that I might give it to the performance of

fome more acceptable fervice rather than to this end.

But if it be refolved, as I have deferved, that die I

muft, it is not life I care for ; for a death I owe unto

her Majefty, and will yield it chearfully. And

fince the Earl that gone is, whofe undue courfe

hath brought us to this due puniftiment, hath left a

blot upon me, and fo far touched me in reputation

and credit, as if I had been plotter and procurer of

him to more dangerous practices than thefe, I muft:

needs clear myfelf, that neither in foreign practices,

which I count confederacies with Spain, nor in do-

meftical dealings, which I count that with Scot-

land, in refpedt of their nearnefs to us, I have ever

had to do fo far, as to allow or advife any thing to

the hurt of this State. Againft you, Mr, Secre-

tary, I cannot but confefs I have affented to too

great wrongs ; and beyond that I am worthy, it

pleafeth your Honour of your charitable difpofition

to forgive me ; otherwife of the State I have never

deferved evil. And for my further clearing, I de-

fire humbly to be permitted to private conference

with your honour, my Lord-Admiral, and with

Mr. Secretary.

Which was yielded to. And that night he was

brought into the Court of Wards, after the Court

rofe.

Sir Charles Davers being demanded what he had

to fay, why Judgment mould not be given againft

him, ufed thefe words : I have nothing to fay in

ftay of Judgement, for it is but juft that I be ad-

judged to die -, only this I fay, my greateft fault

was to confent unto things propounded, for my in-

tention was far from thought of hurt unto her Ma-
jefty. I was never any perfuader or inftigator of

the Earl in thefe things; nay, till I was fent for

purpofely by the Earl out of the country, I was a

ftranger to thefe purpofes : then finding my Lord

of Southampton, to whom I owed my love and life

itfelf, that he was fo far engaged in the bufinefs,

and defired my afliftance, I yielded advice to him,

and gave confent to that I now repent ; for there

was no reafon in me to feek changes, the prefent be-

ing better to me than alteration could promife. Am-
bition I had none, for my eftate was good ; difcon-

tentment could not trouble me, for I had been well

ufed : but by all this my offence was the greater,

in giving offence to the Queen, who had been fo

gracious unto me. Contrary to the refolution I

came with, I have pleaded Not guilty, but this

grew through the error of my underftanding; but

to the juftifying of what is found, I alfo confefs

myfelf guilty. And though I have no caufe to

hope, yet do I not defpair of her Majefty's mercy ;

and if it fhall be her Majefty's pleafure to fhew

mercy, your Lordfhip and all here fhall fee, that

none lives that fhall better deferve life. But if

her Majefty's pleafure be to execute Juftice, I only

requeft this with my beft prayer, that I may die in

her Majefty's favour. And thefe few requefts I

6l
have to make, which I recommend unto yourLonl-
fhips 5 my Lord-Admiral, and to your Honour,

Mr. Secretary, that if I muft die, that I may have

fome time given me to fettle my conscience, and

refolve my foul, becaufe hitherto my hoping having

•been much, my care hath been the lefs this way ;

and if it may be thought fir, I defire to have one

of my fervants to repair to me for ordering of

fome things I have to do. And laftly, that your

Honour, Mr. Secretary, remembring what your

promife was to me, in refpedt of my defcent and

alliance to fome noble blood, you will fo far grace

me, as to beg the favour of her Majefty, that I

may be beheaded. And one requeft more, 1 befeecll

you, let me make fuit to fee the Earl of South-

ampton before I die.

Sir Chrijlopher Blunt upon this faid,. My Lords,

this weak, bruifed head of mine made me forget

that which I minded to have begged : That in re-

flect I have always profeffed Arms, and been Mar-
fhal of the Field, a place of Honour, I may have

fo much grace as to be beheaded.

My Lord-Admiral and Mr. Secretary tokl them

both, they would remember it to the Queen.

Sir John Davis faid, I have nothing to fay, but

only to appeal to mercy! I confefs I have highly

offended, yet if it pleafe her Majefty to extend

mercy unto me, it fhall not be to an unworthy fer-

vant : my former anfwers and difclofes have not

been to purchafe favour, but to difcover truth ; and

though by this I' challenge no mercy, yet it inti-

mates defert of favour. My great remorfe and

grief is for my poor wife's eftate, to think that I

being fo much benefitted and advanced by her, muft

now be the means to undo her ; for I hear all her

eftate is feized on. Wherefore I befeech this fa-

vour, ihat fhe be not afflicted for my offence, but

may enjoy what was her own.

Mr. Secretary, upon occafion of this fpeech of

Davis, what he difclofed, faid, Tho' his place did

appropriate that to him to be the deliverer and re-

itorer of requefts ; yet in this bufinefs nothing had

been done or faid by any, but three at leaft of the

chief Counfellors of State have been privy to all

that parted, and I only the Regifter of things moved

unto them. And this 1 will fay, that during all the

time of the Earl's reftraint from the courr, his Let-

ters have always had free paffage to the Queen, and

he might write what he lifted, the Queen would ever

read that.

Sir Gilly Merrick. I have little to fay ; but let

what I have done be confidered, and my offence

will be found lefs than others : but the law hath ad-

judged it Treafon, and I muft die, and not unwil-

lingly •, for the tree being fallen, the branches muft

not- ftand. I did the office of a fervant as my maf-

ter bad me, but it was my fault to obey what was

not juft in him to command. My poor eftate I

pray you let be confidered, it may be thought bet-

ter of, than it is. What it is, I fhall fet it down,

and humbly pray that my poor wife and children

may be pitied.

Cuffe confeffed the Jury had done but right, in

difcharging their confeiences ; yet it was true that

Divines held, condempnatum eum aliquando faciunt

quern dampnatum non faciunt. The gracious proceed-

ing afforded, and all reafonable requefts yielded,

emboldeneth me to make fome fmall requeft : When
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I was retrained, I had not aboat me above two fhil-

lings. I had 3.50 /. of ready money feized upon in

my chamber. When I came into the 'tower, I was -

put into a dark place ; but afterwards Mr. Lieute-

nant pitying me, relieved me. and put me in a bet-

ter place. Wherefore I pray to be returned unto

the fame prifon, for there I am now provided of

things neceffary ; otherwife perhaps I may be Caring,

for things of this world for neceffary fuccour of life,

"whenas I would now more willingly fpend all my
thoughts in other meditations.

This requeft was granted.

My fecond requelt is to you r Mr.' Secretary, that

I may have the company of fome Divine re-

pairing to me for the comfort of my foul, and cru-

cifying of my flefh, that fo at my farewel to this

world with joyful arms I may embrace my Saviour

;

and for human refpects, I defire the law may befa-

risfied with my life, without torturing or quartering

my flefh •, and the rather for favour's fake unto learn-

ing, tho' I have neither place nor great birth tofpeak

for that. To plead for longer or other mercy I

will not, but when my body (hall be executed, for-

row be unto my foul, if ever I intended evil unto

her Majefty's perfon. Alas ! it was my too much'

love unto my Mafter that brought me unto this ;

but as that Earl, my Mafter, faid, now the fcales

were taken from his eyes, and he faw his faults ; fo

do I, but too late : heretofore in the courfe of my
private (rate, things went fo fmoothly with me as I

could defire. My religion was always forting to

the profeffion at this day. Some further things I

would utter, but I defire to know whether now I

rnuft fpeak, or that I may be allowed pen and paper

to write them hereafter.

It was allowed he fhould have means to write

what he would.

#

Here ended all that pafled before Judgment.

The Lord-Chief-Juftice of England, Sir John
Popham, being now to pronouce Judgement, ufed

thefe words

:

" I am forry to fee any fo ill affected to this

" State as to become plotters and practifers againft

" the State, and that fo ftrongly as you and others

" in this action have done. And my grief is the

" more in this,
men f worth, fervice and learn-

M ing are the actors in that eonfpiraey ! Shall it be
" faid in the world abroad, that we Englijhmen
" now after forty-three years peace under fo gra-
" cious and renowned a Prince, are become weary
" of the Government of fuch a Queen, whom alt

" the world elfe admires for her government ?

" ConfideritwelJ, whofoever had' bed hopes in this

" attempt of change, what would have follo'wed

" upon it ? Let me tell you of the fmalleft hurt*
" the blood of children, families and friends ; for

*i none of yourfelves can otherwife think but this

" action would have coft much blood. And 1 am
" forry to think, that Englijhmen fhoold feem to 1

" excufe themfelves by ignorance of the law, which
" all fubjects are bound to know, and are born to
" have the benefit of. Some of you now at the
w Bar are Chriftians; Where, I pray you, did yois
" ever read or hear that it was lawful for the fubje<St

" to command or conftrain his Sovereign ? It is a
" thing againft the law of God, and all Nations.
" God forbid but that by actions men fhouid be al-

" lowed to expound intents. Now your actions
" tending to a fovereignty, cannot but by your
" felves be expounded Treafon. But your intents,
" if they were otherwife, as you pretend, yet are
" not they to expound the law. For know this,

" that the law, which tends principally to the pre-
" ferving of the Prince's perfon, is more tender
" and piecife in this than in any other point.

" And although your Example be pitiful, yet
" by this,, let all men know and learn how high all

" actions treafonable do touch, and what they tend:

" to. To leave off from further difcourfe, I mould

f* now remember one thing to you all, but I fee

" you all careful of it ; that is, the care of your
" fouls,. to keep them from death, whereof fin is the
" caufe ; and fin is not removed but by repen-
" tance^ which being truely and heartily perform

-

" ed, then follows what the prophet David fpake
" of, Blejfed are they to whom God imputeth.no Jin.
" There will be a courfe taken to inftruct you how
" to kill fin in this world,, which otherwife (ball

" not be killed in the world to come ; for as you
" leave this world, fo fliall it be with you ia the
" life to come."

And then pronounced.Judgement againft ever/

of them, as in cafe of High-Treaibn *.

* For Bluut's and Cujfi's Speeches at Execution, fee Stati-Triah, voL I. p. 203, 204..
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IX. The Trial of Sir Griffin Markham, Knt. Sir Edward P, r-

ham, Knt. George Brooke, Efq; Bartholomew Brookesby, Efq;

Anthony Copley, William Watfon, Prieft, William Clarke,

Prieft, . for High-lTreafon, at Winchefler, November the

15th, 1603. 1 jfac. I.*

The Names of the Commiffioners.

The Earl of Suffolk, Lord-Chamberlain.

Charles Earl of Devonfiire.

Henry Lord Howard.

Robert Lord Cecil, Secretary.

Edward Lord Wotton, Comptroller.

"John Stanhope, Knight and Chamberlain.

Lord'Chief-Juftice of England.

Lord Chief-Juftice of the Common-Pleas,

Juftice Gawdy.
Juftice Walmejley.

Juftice Warburton.

Sir William Wade, Knight.

IN Tuefd/iy- the 15th of November, were

arraigned at Winchefler, George Brooke,

Efq; Sir Griffin Markham, Knt. Bar-

tholomew Brookeiky, Efq; Anthony Cop-

ley, Gent. William Watfon, Prieft,

WiLiam Clarke, Prieft, and Sir Edward Parham,
Knt.

The Effect of the I n d i c t m e n t.

" TJ^OR confuting with the Lord Gray and
" X? others, traitoroufly to furprize the King and
" young Prince at Greenwich, to carry them to the

" Tower guarded with fome, that after the flaugh-

" ter of many of the guards, fhould put on the

" guards coats, and fo bring them, fending the

" Lord- Admiral before to fignify the diftrefs where
" the King was, and efcape he made by the guards
" from Greenwich ; and therefore defired to be ta-

" ken in there for more fafety. Which, if they

" could have effected, the treafures and jewels in

" the Tower fhould ferve the turn for the effecting

" of their furcher purpofes ; that fome of thofe of

" the Privy Council, viz. the Lord-Chancellor,
" Treafurer Cecil, Chief-Juftice, fhould be removed
" and cutoff: and Mr. Watfon fhould be Chancellor,

" Brooke Lord Treafurer, and Markham Secretary ;

" Gray Lord-Marfhal and Mafter of the Horfe,
" if the now Mafter of the Horfe were otherwife

« preferred ; but for the Lord Chief-Juftice no
" man named. If their project for bringing them
"' to the Tower failed, then to convey the King to

" Dover, where George Brooke prefumed upon his

" intereft with Thomas Vands ; but Mr. Attorney
" juftified his Affurance of the Lord Cobham. In
" one of thefe places they meant to have kept the

" King for the fpace of three months, and at their

** firft entrance, they fhould require three things.

" 1. A general pardon of all their purpofes and
" intentions againft the King and Prince. 2. The
" King fhould yield to a Toleration of religion ;

with an equality of all Counfcllorsand other Offi-

cers, as well Papifts as Proteftants, within his

Court or otherwife. 5, That he fhould remove
and cut off the fore-mentioned Counfellors, and

" others who fhould be thought to hinder this de-
" fignment, for which purpofe Watfon named Vealet
" alias Cole, to alledge fufficient matter againft
" them.
" And for the better effecting of this their pur-

" pofe, Watfon had devifed under writing an oath
*' mould be adminiftred for the prefervation of the
" King's perfon, for the advancement of the catho-
«,' lick religion, and for the concealing of all fe-

" crets that fhould be revealed unto them. That all

" the a&ions fhould be proceeded withal in the
" King's name^ and they meant to fend for the
" Lord-Mayor and Aldermen of London, that the
" King would fpeak with them : whom they meant
" to keep in fate cuftody, till they had delivered
" hoftages to them not to withftand their aflign-

" ments, and to furnifh them with all fuch neceffa-

" ries as they fhould require from them. Watfon
" was the villainous hatcher of thefe Treafons 3

" and Brooke, upon the learning of them, was as
" eager a profecutor ; and the Lord Gray more
" eager and violent than he, purpofing to make a
" fuit to the King for carrying over a regiment for
" the relief of Oftend, which he would have ready
" for the defence of his own perfon in this action,

" fearing the greatnefs of the catholick forces ac-
" cording to the promifes of George Brooke, Mark-
" ham and Watfon, and knowing not how he mighc
" be dealt withal amongft them." '

Mr. George Brooke faid little or nothing in his own
defence, only he made a ridiculous argument or

two in the beginning : viz. that, that only could

be the judge, and examiner of any action, which

was the rule of the action; but the Common Law
was

* Copied from a MS. in the Bodleian Library, Retula in Archfoo, A. 3033^ 44. 8.
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was not the rule of the adtion, Ergo, it could not

be judge or ruler of the action : and therefore

appealed to the perfon of the King. 2. That the

Commiffioners or Common Law had no authority

over them ; becaufe it is a maxim in the law, ejus

ejfe condemnare, cvjus eft abfihere : but the Com-
mon Law could not abfolve him, being guilty,

therefore could not condemn hirh.

Mr. Attorney to this would have anfwered parti-

cularly, but was by the Commiffioners and Judges

willed to reduce himfelf to his own element.

My Lord Henry Howard undertaking to have an-

fwered him, my Lord-Chief- Juftice told him, that

the King, by reafon of his many caufes, had many
under him to execute the law of Juftice ; but he

kept in his own hands the key of Mercy, eit hr to

bind or loofe the proceedings, as in his own prince-

ly wifdom he mould think fit.

Therefore faid Mr. Attorney, you, Mr. Brooke

profeffing yourfelf to be learned, cannot be ignorant

that both your anceftors have been, and you muft

be liable and fubjecl yourfelf to the trial of the law

of this nation, wherein you were born, and under

which you live, fcf ignorantia juris non excufat.

Thefe treafons were term'd by the Lord Cobham 'The

Bye, as Mr. George Brooke confeffed to Watfin, and
the Lord Gray ; but, faid he, Walter Raleigh * and

I, are chanced at the Main. Whereupon Mr. At-
torney gave a touch of the treafons of the Lord
Cobham and Raleigh : who had procured from A-
remberg five or fix hundred thoufand Crowns, to be

difpofed by the Lord Cobham, who fhould there-

with raife forces for the extirpation of the King and
his Cubbes : and putting both Scotland and Eng-
laud in combuftion ; and fo upon Cobbam's return

out of Spain, to meet Raleigh at the ifie of Jerfey,

and fo to put on foot both titles, both within and
without the land.

Mr. George Brooke, after his firft arguments,

fpake little or nothing for himfelf, more than his

own confeflion led him otherwhiles to excufe or qua-

lify his own offence ; only he gave caft of a letter,

which, he faid, he received from his Majefty, where-

in he had liberty and authority, to deal in the found-

ing out of thefe practices : but neither at any time
before nor at his arraignment, could fhew the faid

letter. And the King being by fome of the Lords
Commiffioners queftioned withal on that point, re-

quireth his letter to be produced, and denieth he
wrote any fuch letter.

Sir Griffin Markham anfwered exceeding well,

and truly to all things ; denying nothing for his

fault of Treafon ; but that he deferved death upon
the perfuafion ofWatfin, by whom he was mifled,

and affured that the King before his Coronation was
not an actual, but a political King : only he defired

to avoid the imputation of effufion of blood in that

enterprize, and (if it were poffible) the brand of a

Traitor for his houfe and pofterity, ptotefting how
carelefs he was of his own life, which he defired to

be expofed to any hazard or facrifice (though it

were never fo defperate ;) which if the King would
not (in mercy) yield him, yet he defired their Lord-
fhips to be interceffors, that he might die under the

Axe, and not by the Halter.

Watfin fpake very abfurdiy and deceivingly,

without grace, or utterance, or good delive-

rance ; which (added to his forefaid villainy) made
him more odious and contemptible to all the

hearers.

Clarke, the other Prieft (an excellent nimble-

tongu'd fellow) of good fpeech, more honeft in the

carriage of the bufinefs, of an excellent wit and

memory, boldly, and in well-befeeming terms, ut-

tering his mind, not unwilling to die, but defucth

to avoid the imputation of a Traitor.

Copley, a man of a whining fpeech, but a fhrewd
invention and refolution.

Brookesby drawn in merely by Watfin to take the

oath before-mentioned, for fome of the particulari-

ties, as the bringing the King to the Tower for the

advancement of religion ; but fpake with nobody
to incite them to the bufinefs, nor came himfelf ac-

cording to his Time appointed by Watfin, the 23d
or 24th of June, but at that inftant attended upon
the Queen.

Sir Edward Parbam was alfo by that villain

Watfin dealt withal after he had tendered him the

oath to this purpofe : that he underftood the Lord
Gray meant with forces to fet upon the King, and

to furprize him, that againft that time, whether

he would not draw his fword againft the Lord Gray
with the King's fervants and iriends ? And if the

King's fervants were difcomfited, whether with the

reft of the Catholics he would not encounter the

Lord Gray, and if he could bring him to the Tower
for his relief and the advancement of the Catholick

religion.

Parbam told him, that he would fo, if he was
perfuaded that his intendment of the Lord Gray were

true, which at that time Watfin could not aflure

him of ; for he did but hear of fo much : but

faid he, when I have better aflurance thereof, which
will be within thefe three days, you fhall further

hear of me. He flaying the time, Watfin came not,

and fo Parham's proceedings went no further : but

being urged in the point for bringing the King to

-the Tower, for. the advancement of the catholick

religion

* Sir John Havules (SoIIicitor-General Temp. Will. III.) in his reply to Sir Bartholomew Shonuers's Magijlracy and Government

of England vindicated, &c. pag. 32, fays, the King came to London in May, and in July following was the pretended plot disco-

vered ; and in November following, the pretended delinquents were tried at Winchejlcr, together with Watfin and Clarke.

Their accufations were in general.

Firjf, To fet the Crown on the Lady drabella'shead, and to feize the King.
Secondly, To have a toleration of Religion.

Thirdly, To procure aid and affiftance from foreign princes.

Fourthly, To turn out of Court, fuch as they difliked, and place themfelves in Offices'.

Of thefe the firft article is treafon ; what .crimes the reft are, is doubtful. What of them was proved againft the Lords Cobham
and Gray, Watfin and Clarke, or how their Trials were managed, doth not appear : but Sir Walter Raleigh's Trial does appear,

and is much like the Lord RuJ/el's, and therefore of fome circumftances of it, I think, it is fit to take notice. Inllead of conlults,

13c. in the Lord Rujfcl's Trial, the cant words of the furprizing the Bye, and the Main, were made ufeof in Sir Wafer's, interpre-

table as the Council thought fit ; at leaft it was aftonifhing to the Jury, which was all that was defigned by the Council, and fatal

to the Prifoners. I have no mind to run through all the ramble of Sir Walter Raleigh's Trial, as it is printed before his Hiftory

of the World, becaufe the parallel is too exaft, and flicks too clofe to the memory of Perfohs gone : only I will fay, That if Sir

Walter Raleigh was guilty of the thing he was accus'd of by the witnefTes; though the accufation did not amount to a legal

proof, it was High-Treafo.i : but if the Lord Rujfel was guilty of the things he was accufed of, he was not guilty of High-
Treafon.

And the fame Author, fays, pag. 35, 1 think it is plain at this day, that of Sir Walter Raleigh's is thought a (ham plot ; what
the Lord Rujirs is thought, let the Author fay. I am loath to enumerate all, but if any perfon will give himfelf the trouble of
reading and comparing the Trial of the Lord Ruffel with that of Sir Walter Raleigh, they will find thorn exactly parallel in a
number of other particulars.
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Religion, he faid, lie made no doubt, but that he

with others, adventuring their lives for the refcuing

the King from the Lord Gray, and bringing him for

his fafety to the Tower, this then would not but

merit fome grace from the King, for the advance-

ment of the catholic religion.

Sir Francis Darcy being foreman of the Jury, and

excellently commended for this Day's carriage and

behaviour, made two or three doubts concerning

Sir Edward Parham\ cafe, and received refolution

from the bench in fome points, and the reft left to

his confeience and understanding, went with the

reft of the Jury, and found all guilty, favjng Par-

ham, and lo he was difcharged ; and upon the reft

lentence of death was pronounced by the Lord-

Chief-Jufticc.

The Copie of a Letter written from Matter

T. M. neere Salisbury, to Matter H. A. at

London, concerning the proceeding at Win-

chefter ; where the late Lord Cobham, Lord

Gray, and Sir Griffin Markham, all attaint-

ed of hie Treafon, were ready to be exe-

cuted, on Friday the 9th of" December,

1603.

At which time his Majefties Warrant, all written with

bis own hand, (whereof the true Copie is here an-

nexed) was deliuered to Sir Benjamin Tichbourne,

high Sberiffe of Hampfhire, commanding him to

ftijpend their execution, till further order.

Imprinted at London, 1603.

SIR,
IHaue receiued a letter from you ; by which I

perceiue howemuch you defire to be particularly

enfourmed of the caufe and manrjtr of the ftay of

the late Lord Cobham's, Lord Graye's, and Sir Grif-

fin Markbam's execution, appointed at Winchefter :

wherein, although there are many better able to dif-

courle at large of fuch an action then myfelfe, yet I

conceiue when you have pcrufed this plaine and true

relation, of that which all men there behelde that

day, and many more fince haue heard, from per-

fons of the beft qualitie and knowledge, you will

thanke me more, for fuffering the trueth to (hew it

felf vnclothed, then if I had laboured to haue deli-

uered you a taie well painted with curious words and

fine phrafes.

You -mud therefore vnderftand, that as foone as

the arraignments were paffed at Winchefter, his Ma-
jefties Prkie-Counfel (to the number of fourteene or

fifteene, of which companie all of them had either

beene tryers of the Noblemen as their Peers, or fit-

ten as high Commiffioners vpon the Gentlemen)
were called before his Majeftie (in his Priuie-Cham-

ber) at Wilton, where hee commanded them to de-

liuer (without refpect to any perfon) the true narra-

tion onely, of the order in the Triall of thefe per-

fons that had beene condemned by the lawe, and of

the nature and degree of their offences, as had ap-

peared in euery one of them, by their feueral an-

fweres.

All which being cleerely and juftly reported by
them, (each fpeaking in the hearing of the reft) his

Majellie, for his part, vfed himfelf fo grauely and
releruedly in ail his fpeeches, as well to themfelues

at that time, as alfo to all other perfons after, in

priuate or publique, as neither any of his Priuie-

Vol. VII.

Counfell, Nobilitie, or any that attended neercft to

his facred pefon, durft prefume to mediate for any,

or fo much as to enquire what fhould be the con-

clusion of this proceeding.

In the meane time, while the Court was full of

uariety of difcourfe, fome fpeaking out of probabi-

litie, others arguing out of defire, what was like to

be the fortune of all, or of any of thefe offendours,

his Majeftie hauing concluded onely in his own fe-

cret heart (which is the true oracle of grace and
knowledge) in what manner to proceed ; and that

without alking counfel of any earthly perfon ; it

pleafed him to refolue betweene God and himfclfej

that their execution fhould be ftayed, euen at the in-

ftant when the Axe Ihoulde be layde to the trees

rooces. For the fecret and orderly carriage whereof,

his Majeftie was careful to preuent all caufe or co-

lour of fufpicion, of that judicious, royall, and vnex-

pected courfe which followed. And therefore, after

the two Priefts were executed, on Tuefdny the 29th

of November, and Maifter George Brooke on Monday
following, his Majeftie on the fame day, being the

ift of December, figned three Warrants, for the

execution of the late Lord Cobham, Lord Gray, and

Sir Griffin Markham, Knight, with particular direc-

tion to the SherifFe, to performe it on Friday after,

before ten a clocke in the morning.

All thefe directions being now become notorious,

both by the writs of execution (which paffed vnder

the Great Seale) and by the making readie the Scaf-

folds at Winchefter, his Majeftie uery fecretly (as

now appeareth by the fequele) drewe himfelfe into

his cabinet, on Wednefday before the day of execu-

tion, and there priuately framed a Warrant, written

all with his own hand, to the SherifFe, by vertue

whereof, he countermaunded all the former direc-

tions, alledging the reafons therein mentioned. Of
which feeing no man's pen can fo well expreffe, as

his owne, I fend you the Copie verbatim, as I took

it out of the original], which many read in my
coufin Sir Benjamin Tichbournes hand.

And now to come to the ordering of this bufi-

neffe ; among many other circumftances, it is uery

remarkable, with what difcretion and forefight thac

perfon was elected, which muft bee vfed in carriage

of the Warrant. Firft his Majeftie refolued it

Ihould be a Scottifhman -, being thereby like to be
freeft from particular dependencie vpon any Noble-
man, Counsellors, or others, their friends or allyes.

Next hee refolued, to fend a man of no extraordi-

narie ranke, becaufe the ftanders- by fhould not ob-
ferue any alteration, nor the delinquents themfelues

ihould take any apprehenfion of fuch a mans being

there at that time : this being his Majefties fpeciall

defire, that euery one of them (being feuerally

brought vpon the Scaffold) might quietly breath

foorth their laft wordes, and true confeffion of his

fecreteft confeience. And fo (to be fhort) his Ma-
jeftie made choice of Mr. John Gibb, a Scottifhman

(as aforefaid) a man that had never dealt with any
Counfellor, or other, for fuite or bufineffe, but one

that had (within fhort while after the Kings firft en-

trie) bene fent backe into Scotland, from whence he

was but frefhly arriued at Wilton, fome fewe dayes

before.

This party being by the King approoued for an

ancient, truftie, and fecret feruant (as a Groome of

his Majefties bed-chamber) and a man (as is faid

before) little knowen, and lefs bound to any Sub-

ject in England for any benefit, receiuing the War-
rant fecretly, on Tkurfday, from the Kings owne

K hand,
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hand, and telling his fellowes (who would otherwife

haue milled him) that he muft lie that night at Sa-

lisbury vpon fome priuate bufineffe of his owne, he

rode directly to Winchefter, and there, keeping him-

felfe priuate all night, rofe earely in the morning

on Friday, and went obfeurely to the Caftle-greene,

where the people flocking in all the morning, as the

timedrewe neere, lie puthimfelfe with the throng,

clofc by the Scaffold, and there leaned till the She-

riffe brought up Sir Griffin Markbam to the place,

who was the man appointed firft to die.

There the fayd Sir Griffin Markbam, hauing

ended his prayer, and made himfelfe readie to kneele

downe, Mr. John Gibb finding it fit time, while the

axe was preparing, to giue fome fecret notice of his

charge, called to my coufin Tichbourne, the SherifFe,

to fpeake with him, and then deliuered him (pri-

uately) his Majefties Warrant, with further direc-

tions ueibaijy, how he fhould vfe it.

Herevpon the Sheriffe, perceiuing fully his Ma-
jefties intention, fo warily and difcreetly marfhallcd

the matter, as hee onely called Sir Griffin Mark-
ham vnto him on the Scaffold, and told him, that

lie muft withdraw himfelfe into the hall, to be con-

fronted (before his death) before thofe two Lords,

that were to follow him,, about fome points that did

concern his Majefties feruice : and fo carrying

Markbam into the hall, he left him there, and went

vp haftily, for the Lord Gray,- to the Caftle, who
being likewife brought vp to the Scaffold,, and fuf-

fcred to powre out his prayers to God (atgreat length)

and to make his laft confeffion, as he would anfwere

it upon his foule, when he was readie to kneele

downe, to rectiue the ftroke of death, Mafter She-

riffe caufed him to ftay, and told him that he muft

goe downe for a while into the hall, where finding

Sir Griffin Markbam, he willed him to tarry there

till he returned.

Laft of all, he went for the Lord Cobham, who
hauing alfo ended his deuotion to God, and making

himfelfe ready to receiue the fame blow, the Sheriffe

finding the time come to publifh the Kings mercie

to the world, and to reueale his myfterie, he caufed

both the Lord Gray and Sir Griffin Markbam to be

brought backe to the Scaffold, and there, before

them all three that were condemned, and in the

hearing of all the company, notified his Majefties

Warrant, by which he was authorifed to ftay the

execution. Which ftrange and vndeferved Grace

and Mercie, proceeding from a Prince, fo deeply

wounded without caufe, or colour of caufe giuen

by himfelfe toward them in any thing, but meere-

]y contrary (to both the Lords efpecially) bred in

the hearts, as well of the offenders as of the ftanders

b y fuch fundry pafTions, according to the diuers

•tempers of their minds, as to fome that fhall receiue

thofe things by report, which others did behold

with their eyes, my relation may rather feeme to be

a defcription of fome ancient Hiftory, expreffed

in a well-acted comedy, than that it was euer pof-

fible for any other man to reprefent, at one time,

in a matter of this confequence, fo many liuely fi-

gures of Juftice and Mercy in a King, of Terror

and Penitence in Offenders, and of fo great Admi-

ration and Applaule in all others, as appeared ip this

Action, carried only and wholy by his Majefties

owne direction.

The Lord Cobham (holding his hand to heauen)

applauded this incomparable Mercie of fo gracious a

Soueraigne, aggrauating his owne fault, by compa-

ring it with the Princes Cleme'ncie, wifhing confufion

to all men aliue, that fhould euer thinke a thought
againft fuch a Prince, as neither gave caufe of of-

fence, nor tooke reuenge of ingratitude.

The Lord Gray, finding in what meafurethis rare

King had rewarded good for euill, and forborne to

make him an example of difcouragement, and ter-

ror to all men that hereafter might attempt to break

the bonds of loyalty, vpon the paffions of any am-
bition, began to fob and weep for a great while, with

moft deep contrition, protefting now, that fuch

was his zeale and defire to redeeme his fault by any
meanes of fatisfaction, as he could- ealily far.rifice

his life, to prtuent the lbffe of one finger of that,

royall hand,, that had dealt fo mercifully with him,
when he leaft looked for it.

Sir Griffin Markbam ((landing like a man aftonifh-

ed) did nothing but admire and pray. The peo-
ple that were prefent, witneffed, by infinite applaufe

and fhouting, the joy and comfort which they took
in thefe wonderfull effects of Grace and Mercy,
from a Prince whome God had infpired with fo ma-
ny royall gifts, for their conferuation, and would
conferue for his owne glorie.

The crie being carried out of the Caftle-gates in-

to the Town, was not onely founded with acclama-

tion of all fexes, qualities and affection, but the

true report, diuulged fince in all partes, hath bred,

in the woorft-difpofed mindes, fuch remorfe of iai-

quitie, in the beft fuch incouragement to loyaltie,

and in thofe that are indifferent fuch feare to offend,

and generally fuch affection to his Majefties Perfcn,

as perfwades the whole world, that Sathan himfelfe

can neuer fo far prevail with any, as to make them
lift vp their hearts or hands againft a Prince, from
whome they receiue fuch true effects of Juftice and
Goodnefs.

To conclude therefore, I haue now done my beft

to fatisfy your defire, though I feele (to my griefe)

how fhort I come to my own wifh ; becaufe I would
haue expreffed to the life (if it had beene pofftble)

both the matter and the forme of this proceeding j

of both which the wifeft men, that haue feene and
vnderftoode all particular circum fiances, are at the

ende of their wits, to giue an abfolute cenfure,

whether of them both deferue greater recommen-
dation : this being moft affured, that there is no
Record extant, wherein fo great wifdome and vn-

derftanding, fo folid judgement, fo perfect a refo-

lution, to giue way to no requeft, or mediation:

fo infcrutable a heart, fo royall and equal a tem-

pered Mercie, after fo clear and publike Juftice,

haue euer concurred fodemonftratiuely as in this late

Action, wherein this bleffed King hath not proceed-

ed after the manner of men and of Kings, Sed tcele-

Jlis Judicis aternique Regis more, whereof he fhall be

moft affured to reape thefe lafting fruites, of being

beloucd and feared of all men, obeyed with comfort,

and ferued with continuall joy and admiration. And
fo forbearing to hold you any longer at this time, I

end. From my houfe, neere Salisbury, the 15th of

December, 1603.

2'our Lovin Coufin and Friend,

T. M.

His Majefties Warrant, written with his own hand.

ydLTHOUGH it be true, that all veil gouernid

and floorifhing Kingdomcs and common Veahhii.

are eftabtijhed by lujlice, and that theje tuo Noblemen

by birtbe, that aire nou upon the point of Execution,

aire for tbair tteafonabk jratlices condemned by the

Lawe,
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Lawe, and adiudgit worthy of the execution tbaire-

of, to the exempli and terror of otberis ; the one of

tbaim bauing filthily prailifed the ouerthrow of the

qubole kingdome, and the otherfor the furprife of our

owin Perfonne -, Yet in regaird that this is the firft

yeere of our Raigne, in this Kingdome, and that neuer

King was fo fane obleifhid to his people, as ve baue

bene to this, by our entrie beere vith fo hairtie and

generall an applaufe of all forts ; Among qubom all

the iinne, friendis, and allies of the faidis condemnid

perfonnis vaire as forduart and duetifull as any other

our good Subieflis, as alfo that at the very time of

tbair Arrainement none did more freely and reddily

giue tbair affent to their conuiiJion, and to deliuer tbaim

into the handis of luftice, then fo many of tbair neer-

tft Kinfmen and Allies (as being Peeris) vaiere vpon

tbair Iurie ; As likeuaife in regaird that luftice hatb

in fome fort gottin courfe alreadie, by the execution of

the tuo Prieflis, and George Brooke, that vaire the

principal! plotteris and intifairs of all the reft, to the

embracing of the faidis treafonabill Machinations ;

Vee tbairfore (being refoluid to mix Clemencie with

luftice) aire contented, and by tbefe Preftntis com-

mand you, our Sberiffe of Hampfhire, to fuperfeide

the Execution of the faidis tuo Noblemen, and to* take

tbaim backe to tbair prifon againe, quhile our further

pleafure be knowin. And fince vee vill not baue our

Lawis to baue refpecl to perjonis, in fpairing the

great, andftrikking the meanerfort ; it is our pleafure,

that the like courfe be alfo taken with Markham, be-

ing forry from our hairt, that fuch is, not only the bey-

nous nature of the faidis condemnid perfonnis crime,

but euen the corruption is fo great of tbair naturall

difpojition, as the care vee haue for the fafety and
quiet of our State, and good SubiecJis, vill not permit

vs to vfe that clemencie tovardis tbaim, quhicb, in our

owin naturall inclination, vee micht very eaftly be per-

fuadit vnto.
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X. The Cafe between Sir Francis Goodwin and Sit John
Fortescue, in the Reign of King y<zmes I. as it ftands

upon the Journal of the Houfe of Commons.

[Mercurii 14 die MarHi, 1704.

Ordered,

That what ftands upon the Journal of this Houfe, of King 'James I. in the Cafe between Sir

Francis Goodwin and Sir "John Forte/cue, be printed.

Pauljodrell, CI' Dom' Com'.]

Biejovis, 22° Martii, 160^
>HE firft motion was made by Sir William

Fleetwood, one of the Knights returned

for the County of Bucks, on the Behalf

of Sir Francis Goodwin, Knight 5 who,

upon the firft Writ of Summons directed to the

Sheriff of Bucks, was elected the firft Knight for

that Shire : but the Return of his Election being

made, it was refufed by the Clerk of the Crown,

(quia utlagatus :) and becaufe Sir John Forlefcue,

upon a fecond Writ, was elected, and entredin that

place, his defire was, that this Return might be ex-

amined, and Sir Francis Goodwin received as a

Member of the Houfe. The Houfe gave way to

the motion ; and for a more deliberate and judicial

proceeding in a cafe of Privilege fo important to the

Houfe,

Ordered, That the Serjeant (the proper Officer of

the Houfe) Jhould give warning to the Clerk of the

Crown to appear at the Bar at eight a clock the next

morning, and to bring with him all the Writs of Sum-

mons, Indentures, and Returns of Eleflions for the

County of Bucks, made and returned for this Par-
liament ; and to give warning alfo to Sir Francis

Goodwin to attend in perfon, whom their pleafure was
to bear, ore tenus, to deliver the ftate of his own
caufe, and the manner and reafons of the proceeding

in the eleilion of the Knights of the Shire for that

County,

Vol. VII.

This being a motion tending to matter of privi-

lege, was feconded with another by Mr. Serjeant

Sberley, touching an arreft of Sir Thomas Riley, &c.

Die Veneris, viz. 23° Martii, 160*:.

SI R George Coppin, Knight, Clerk of the Crown
in the Chancery, this day, (according to for-

mer Order) being attended by the Serjeant of the

Houfe with his Mace, appeared at the Bar, and
produced all the Writs of Summons, Indentures,

and Returns made of the Knights for Buckingham-

shire for this Parliament ; which were feverally read

by the Clerk of the Houfe, and then the Clerk of

the Crown commanded to retire to the door : And
after, Sir Francis Goodwin himfelf (whom it fpe-

cially concerned) attending to know the pleafure of
the Houfe, was called in, to deliver the ftate of his

own caufe, ore tenus ; wherein he was heard at large,

and commanded again to retire until the Houfe had
determined what to do.

In this mean time the whole cafe was at large

opened, and argued pro &? contra by fundry learned

and grave Members of the Houfe; and after much
difpute the queftion was agreed upon, and made.

Queft. Whether Sir Francis Goodwin were law-

fully elelied and returned one of the Knights for

Bucks ; and ought to be admitted and received

as a Member of ibis Houfe ?

K 2 Upon
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Upon this Queftion, it was

Refolved in the affirmative, That he was lawful-

ly defted and returned, and (de jure) ought to be

received.

Hereupon , the Clerk of the Crown was corn-

manAd to file the firft Indenture of Return : And
order was given, that Sir Francis fhould prefently

take the oath of Supremacy ufual, and. his place in

the Houfe; which he did accordingly.

Die Marlis, viz. 27° die Martii, 1604.

IR Francis Bacon, in reporting a conference

with the Lords, touching Wardfhip and other

things, reported, that a Lord touched the Cafe of

Sir Fraud's Goodwin as a thing he had heard at large,

but did not underftand it ; and therefore defired to

know it more particularly from this Houfe.

Anfwer was made, That they had no warrant

from the Houfe to fpeak of it.

Sir Edward Coke, his Majcfty's Attorney-Gene-

ral, and Mr. Doctor Hone, bring a Meffage from the

Lords, txpreffing with what acceptation their Lord-

fhips entertained their motion yeftcrday, not only

for the matter, being of very great weight and con-

fluence, but efpecially for the manner; namely,

That, touching Wardfhip, they would not petition

for eafe in it as a matter of wrong, but of grief; and

pray to be relieved by grace, and not by juftice :

And their Lordfhips for anfwer were defirous, and

moved at that time to couple in the fame petition

the matter of grievance, of refpite of homage ;

which his Majefty, out of his gracious favour and

love to the people, had himfelf taken knowledge of.

" And as they conceive it to be likely, that the

" conference may continue between the two Houfes,
" touching the faid matters; as they are very zea-

" lous of the furtherance of their purpofe, fo are

" they jealous of any impediment that may breed

" lett or hindrance therein : therefore they defire,

" for a more clear proceeding and removing of all

" ftumbling-blocks, that the former Committees
" may, in a fecond conference to be had, have
" authority to treat touching the Cafe of Sir Fran-
" cis Goodwin, the Knight for Buckinghamfhire, firft

" of all, before any other matter were farther pro-

" ceeded in."

A. The an Tver to this meffage, (as in fuch cafes

is for the more part ufual) That they would return

anfwer by meffengers of their own.

Upon this meffage it was argued by fome, That

in no fort they floouldgive account to the Lords of their

proceedings in the Houfe ; but that Mr. Speaker

fljoiild from the Houfe be a Suitor to his Majefty, to

have accefs, and as their common mouth give his

Highnefs faiisfaclion by direction from the Houfe:

That now the judgment of Sir Francis Goodwin's

cafe having paffed the Houfe, it could not, nor ought

not, to he reverfed by them. A precedent, Anno 27
liliz. cited ; where a bill brought dozvn from the

Lords, upon the firft reading was rejected ; the Lords

fent meffengers to demand a reafon of their judgment.

It was denied to yield any reafon.

This argument brought forth this queftion, which

Mr. Speaker was ordered by the Houfe prefently to

make, viz.

Queft. Whether theyfloouldconfer with the Lords,

touching the cafe of Sir Francis Goodwin the

Knight for Buckinghamfhire ?

And Refolved, That they fhould not.

It was then confidered as fit to return fome anfwer

of the meffage from the Lords ; and Mr. Secretary

Herbert, with fome other of the Committees, were
appointed to deliver to their Lordfhips, from the

Houfe,

That they did conceive it did not ftand with the

Honour and Order of the Houfe, to give account of

any their proceedings or doings : but if their Lord-
fhips have any purpofe to confer for the refidue, that

then they will be ready at fuch time and place, and
with fuch number as their Lordfhips fhall think meet.

Upon the laft meffage to the Lords, the Meffen-
gers return, That their Lordfhips would prefently

fend anfwer by meffengers of their own.
Sir Edward Coke, his Majefty's Attorney-General,

Mr. D. Carew, Mr. D. Hone, and Mr. Tyndall, de-

livered from the Lords, That their Lordfhips taking

notice in particular of the Return of the Sheriff of
Bucks ; and acquainting his Majefty with it, his

Highnefs conceived himfelf ingaged and touched in

honour that there might be fome conference of it

between the two Houfes: and to that end, fignified

his pleafure unto them, and by them to this Houfe.

Upon this meffage, fo extraordinary and unex-

pected, the Houfe entered in fome confederation

what were fit to be done ; and

Refolved, That his Majefty might be moved for

accefs the next day. And afterwards they underftood

his pleafure to be, That they fhould attend at White-
hall at eight a clock the next morning. But be-

caufe the time was then fomewhat far fpent, they

Ordered, That the Houfe, with Mr. Speaker,

fhould meet at fix a clock the next morning in the

Houfe.

Yet afore their riling, they thought fit to name
a Committee, to fet down the effect of that which
Mr. Speaker was to deliver from the Houfe to the

King, viz.

Sir Francis Bacon.

Mr. Wentworth.

Mr. Martin.

Mr. Serjeant Sing.

Sir Robert Wroth.
Mr. Francis Moore.

Sir Henry Mountague.
Sir William Fleetwood.

Mr. Fuller.

Mr. Serjeant Tanfield.

Mr. Serjeant Hobbard.

Sir Robert Wingfield.

Mr. Hide.

Mr. Diet.

Mr. Winch.

Sir Edwyn Sandlsi

Sir Francis Haftings.

Mr. Wifeman.
Sir George Moore.

Sir Edward Hobby.

Sir Robert Cotton.

Sir Thomas Lake.

Sir Oliver St. John.

Sir Edward Stafford.

Mr. Anthrobus.

Mr. Serjeant Dodridge.

Sir Roger Wilbraham.

Mr. Sollicitor.

Sir Edward Tyrrell.

To meet at four a clock this afternoon at the

Parliament-chamber in the Middle-Temple.

Die Mercurii, viz. 2 8° die Martii.

R. Speaker, with a great number of the

Houfe, affembled at fix a clock this morn-
ing, with a purpofe to treat and refolve what fhould

be delivered to his Majefty, (being appointed to at-

tend him the fame morning at eight a clock) touch-

ing the reafons of their proceeding in Sir Francis

Goodwin's cafe : but becaufe the Houfe was not then

thought full enough for a matter of that confequence,

they proceeded to the reading of Bills.

Upon motion touching Mr. Speaker's attendance

on the King, a Committee was named to accompany
him,w':z.

All
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All the Privy-Council,

Ho
Sir George Carew.

Vice - Chamberlain to

the Queen.
Sir Francis Bacon.

Mr. Serjeant Dodridge.

Sir Henry Mountague.

Mr. Serjeant HoB&ard.

Mr. Serjeant Lee.

Mr. Fuller.

Mr. Hide.

Mr. Francis Moore.

Mr. Winch.

Mr. 7rt/<?.

Mr. Richard Martin.

Mr. Serjeant Shirley.

Mr. Serjeant Tanfield.

Sir JoA« Heigham.

Sir Robert Oxenbridge.

Sir William Fleetwood.

Sir Edwyn Saudis.

Sir /Joforf /j^re/^.

Sir George Fleetwood.

S:r JjA« &•*//.

Sir Herbert Crofts.

Sir James Scudamore.

Sir Jerome Horfey..

Sir Edward Rr.dcliffe.

Sir Thomas Holeroft.
Sir Anthony Roivje.

Sir /7««ry Nevill.

SirEdwdrdMomtague.
Sir Thomas Hobby.

Sir Michael Sandis.

Mr. Thomas Benfon.

Sir Francis Fane.

being Members of the

ufe.

Sir Francis Hajlings.

Sir George Moore.

Sir Edward Hobby..

Sir Tfc^r/ Wingfield.

Sir Maurice Berkley.

Sir Edward Tyrrell.

Sir William Killegrew.

Sir Francis Popham.
Mr. Fraw Clifford.

Sir y»i&« Savill.

Sir Thomas Waller.

Sir William Lower.
Mr. Nathanael Bacon.
Sir Richard Verney.

Sir George Fane.

Mr. 2~<?£y Matthew.
Sir 1homas Ridgway.
Mr. Edward Seymour.
Sir William Bourlacy.

Sir Robert Moore.
Sir Jonathan Trelawney.
Sir Edward Benny.
Sir Thomas Walfingham.
Sir Francis Barrington.

Sir Robert Nappier.
Sir Valentine Knightley.

Sir George Carew.
Mafter of the Chancery.

Sir Nicholas Half-well.

Sir 7^3 Thynne.

Sir Thomas Freake.

Sir Jerome Bowes.
Sir Edward Herbert.

Sir 7^» Levefon.

Mr. £W/<?y Carleton.

Mr. Speaker, together with thefe Committees,
were this day, at eight a clock in the morning,
appointed to attend his Majefty, and to relate the

reafons of the proceeding of the Houfe in Sir ircK-
«J Goodwin's cafe ; where, upon anfwer or reply,

fbch Lawyers as be of the Committee are to give
their afliftance.

Diejovis, viz. 2$° die Martii, 1604.

MR. Speaker relateth what he had delivered to

the King by warrant from the Houfe the day
b'efore, touching their proceeding in Sir Francis

Goodwin's cafe, and his Majefty's anfwer ; whereof,

becaufe part was afterwards penned by feletl Commit-
tees, read in the Houfe, and offered in writing to

the King, I have but touched the heads, omitting
many circumftances. He faid, he firft delivered,

1. The manner and matter. 2. Then fuch prece-

dents as had been vouched and flood upon. 3. He
opened the body of the law for election.

The firft writ of Summons, dated ultimo Januarii
before the Parliament : the Writ iffued duly ; the

liberty was free, by that writ, to chufe in plena co-

tnitatu : the election was made according to that

writ, and the indenture duly returned ; and therefore

adjudged by the Houfe, That this firft ele&ion being
good, the fecond was confequently void.

For the matter of Utlawry againft Sir Francis
Goodwin, there was one profecuted againft him at

the fuit of Johnfon, 3 1 Eliz. for 60 /. and was laid

and proceeded in the Hujlhgs, London. Another,
at the fuit of one Hacker, for 16 1. 39 Eliz. That

Sir Francis had fince been chofen, admitted, and
ferved as a Member of this Houfe, in the fevcral

Parliaments holden 39 and 43 Eliz.

That the Utlawry remained in the Huftings, fo

as the law could not take notice of it -, neither was
it pleadable.

1 Eliz. One Smith was found utlawed, and pri-

vileged by the Houfe.

23 Eliz. One Vaughan utlawed ; and, upon the

queftion and divifion of the Houfe, privileged : be-

ing carried with the difference of fix voices.

25 Eliz. Three precedents vouched.

39 Hen. 6. Filz-Herbert. The cafe not judged ;

but opinions delivered.

Mr. John Killegrew having fifty-two utlawries re-

turned againft him, was admitted to ferve in the

Houfe.

Sir William Harecourt was found eighteen times

utlawed, and yet was admitted to ferve.

The manner of the Election is limited by the Sta-

tute.

The fuppofed utlawry, 3 1 Eliz. againft S'wFrancis,

was no utlawry at all ; for wherefoever a man is fued,

the proclamation ought to go into the county where

the party d welleth ; or elfe the utlawry is not good.

39 y 43 Eliz. The general pardon is good for

utlawries, againft all, faving the party at whofefuit.

3 1 Eliz. It was Francifcus Goodwin Gen.

39 Eliz. Francifcus Goodwin Armig. The Sheriff

is no judge of the utlawry, neither could take notice

it was the fame man •, and therefore could not pro-

perly return him inlawed.

His Majefty anfwered, He was loth he fhould be

forced to alter his tune ; and that he fhould now
change it into matter of grief, by way of conte fta-

tion. He did fample it to the murmur and contra-

diction of the people of Ifrael.

He did not attribute the caufe of his grief to any

purpofe in the Houfe to offend him ; but only to a

miftaking of the law. For matters of fact, he an-

fwered them all particularly. That for his parr, he

was indifferent which of them were chofen, Sir John,

or Sir Francis : that they could fufpect no fpecial af-

fection in him, becaufe this was a Counfellor not

brought in by himfclf.

That he had no purpofe to impeach their privi-

lege ; but fince they derived all matters of privi-

lege from him, and by his grant, he expected they

fhould not be turned againft. That there was no
precedent did fuit this cafe fully : Precedents in the

times of Minors, 'of Tyrants, of Women, of Simple

Kings, not to be credited ; becaufe for fome private

ends. By the law this Houfe ought not to meddle
with Returns, being all made into the Chancery,

and are to be corrected or reformed by that Court

only, into which they are returned. 35 Hen. VI.

It was the Refolution of all the Judges, that mat-

ter of utlawry was a fufHcient caufe of difmifiion of

any Member out of the Houfe. That the Judges

have now refolved, That Sir Francis Goodwin ftand-

eth utlawed according to the laws of this Land. In

conclufion, it was his Majefty's fpecial charge unto

us -,

That, 1. The courfe already taken mould be

truly reported. 2. That we fhould debate the mat-

ter, and refolve among ourfelves, 3. That we
fhould admit of conference with the Judges. 4.

That we fhould make report of all the proceedings,

unto the Council.

This
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This relation being made, the Houfe did not en-

ter into any further confideration of the matter at

that time •, but

Refolved, and Ordered, That it mould be the firft.

matter moved the next morning.

Die Veneris, viz. 30 die Mart it, 1604.

MOved and urged by one, touching the diffe-

rence now on foot between the King and the

Houfe, that there is juft fear of fome great abufe

in the late ele&ion. That in his confcience the King
hath been much mifinformed ; and that he had too

many mifinformers, which he prayed God might

be removed or leffened in their number. That

how the cafe of Sir John Forte/cue and Sir Francis

Goodwin was become the cafe of the whole Kingdom.

That old Lawyers forget, and commonly interpret the

law according to the 'Time.

That by this courfe the free election of the Coun-

try is taken away, and none fhall be chofen, but fuch

as fhall pleafe the King and Council. Let us, there-

fore, with fortitude, underftanding and fincerity,

feelc to maintain our privilege ; which cannot be

taken or conftrued any contempt in us, but merely

a maintenance of our common right, which our An-
ceftors have left us, and is juft and fit for us to

transfer to our pofterity.

Another, for a law to be made, That never any

man outlawed, fhould (hew his face here again.

The difference, he obferved, was fome unrefpective

carriage towards his Majefty in this matter ; and

therefore let our proceeding be dutiful and careful

towards him, in advifing of fome fpeedy courfe to

give his Majefty fatisfaction •, that is (as he con-

ceived) according to the King's project, firft, to

advife amongft ourfelves, and then to confer with

the Judges, not as Parliament-men, but as Counfellors ;

not as though they were to reverfe our errors, but

that we might be better informed ; not now the cafe

of Sir John and Sir Francis, but a cafe of great dif-

ference between the King and us, wherein we are

deeply to confider the confequence if this pique be

bruited in the Country, abroad or beyond the feas.

It is fit we let the King fee how much we take to

heart this matter, fithence our affections have fo

much appeared in the paffing and prefent expediting

of the Act of Recognition, iSc

Conclif. That we fhould tender our humble peti-

tion to his Majefty, for leave to make a law for the

banifhing of all Outlaws hereafter from the Parlia-

ment, and pray, that we may hold all our privileges

entire.

A third, That we ought not to conteft with the

King ; that it is fit to have a conference : that by it

we fhall lofe no privilege, but rather gain ; for the

matters of the conference will be two, fatisfaction

of the King, and putting in certainty our privilege.

All is not yet faid that may be faid ; we are not to

difpute with one that is Governor of thirty legions.

Confitendum eft ne fruftra interrogaffet. Let us deal

plainly and freely with the Lords, and let them

know all the reafons. They are jealous of the ho-

nour of a Privy-Counfellor, we of the freedom of

EleiJion. It is fit great men maintain the Preroga-

tive-, fo is it fit that we maintain our Privileges. This

is a Court of Record, therefore ought we by all means

feek to prcferve the honour and dignity ol it. If a

Burgefs be chofen for twoplaces, the Burgefs makes

his choice for which he will ferve, and a warrant

fhall be directed from Mr. Speaker, in the name
of the Houfe, to the Clerk of the Crown to fend

forth a writ for a new election for the other place

left ; which is a direct proof that it is a Court of
Power and Record. We have a Clerk and a Regi-
fter 5 all matters that pafs here are entered of Re-
cord, and preferved. As they ftand for the ho-
nour of a Counfellor, fo we for our Privileges. It

is to be wifhed, that we had a Jaw to declare our
Privileges, that we have a Court of Record and a
Regifter.

Obj. We (they fay) are but half of the body,

and the Lords are the parts neareft the Head.

Anfw. Nothing afcends to the Head but by the

Breafls, &rV.

Concl. That we may pray it may be explained

by a law what our Privileges are ; and that no man
outlawed may hereafter be admitted.

There muft be a Judge of the Return before we
fit ; and this is now judged according to the pofitive

Laws of the Realm by the King, which infringeth

not our liberty, fince we judge after the Court is

fet, according to difcretion.

No precedent, that any man was put out of the

Houfe for utlawry ; therefore it had been fit we
fhould have defired to inform the King that he was
mifinformed.

Let us now leave this particular cafe to the King,
and confider and refolve of the material queftions

that will fall out in the debate of it. 1. Whether
this Court hath power to take notice of Returns

made before we fit here ? 2. Whether men utlawed

may be of the Houfe ? 3. Whether a man pardon-

ed, having not fued forth a writ of Scire facias, may
be called in queftion ? 4. Whether the Writ were
returned the 17th of February, or no, upon Oath
of the Sheriff?

Some others were ftrong in opinion, That we
ought not to confer nor to commit, faying, That
Majefty had conferred with Juftice ; yet Majefty
had left the flopping of the wound to us. We
fhould taint ourfelves with three great Blemifhes, if

we fhould alter our judgment, levity, cruelty and
cowardice. There be three degrees of upright

judgment, motion, examination, judgment: all thefe

have paffed us. No Court can reform their own
judgment. Every day a Term here. Every act that

pafieth this Houfe is an Act of Parliament. Shall

juftice float up and down ? Shall he be a Member
to-day, and fhall we tear him off tomorrow ? If
the Member be found, it is violence : if the hand
tear the reft, it is cruelty. No part torn, but it

may bleed to the ruin of the whole.

Let Sir Francis Goodwin ftand as he is : duty and
courage may ftand together ; let not the Houfe be
inveigled by fuggeftions. This may be called a

Quo Warranto to feize our liberties.

There hath been three main Objections.

1. The King's Exception. We could Jhew no

precedent in this kind.

Anfw. " The King could fhow no fuch writ be-
" fore. Our hands were never fought to be clofed
" before, nor we prevented. It opens a gap to
" thruft us all into the petty-bag. A Chancellor
" may call a Parliament of what perfons he will by
• this courfe. Any fuggeftion by any perfon, may
" be caufe of fending a new writ."

2 Obj.
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2. Obj. by the Lord- Chief- Juftice. By the Law

we bad nothing to do to examine Returns.

Anfw. " Judges cannot take notice of private

«« cuftoms or privileges: but we have a privilege

" which ftands with the law." The Judges in-

formed the King of the law, but not of a cafe of

privilege. It is true, 35 Hen. VI. all the Judges

refolved, That no outlawed man ought to be admit-

ted ; but that was controlled by Parliament. It is

the fame opinion now ; let us controll it as then : we

have done no offence to the State ; let us therefore

be conftant in our own judgment.

3. Obj. Another, The King's pleafure, that we

Jhould deliver the reafons of that we have done to be

jut.

If we clear our contempt, we have difcharged

ourfelves. The King's Bench cannot reverfe their

judgment the fame Term ; therefore not the Parlia-

ment. Let us fend a meffage to the Lords, That

we are ready fo to do, as we do not undo this

Houfe.

Others, Non eoronabitur qui non legitime certave-

rit. Not to be termed a difference between his

Majefty and the Commons. Rogamus, Augufie, non

pugnamus. The queftion is not of matter of pri-

vilege, but of judgment. Let us attend them as

Lords of the Council, and not as Lords of Parlia-

ment.

We do no ways conteft or contend with his Ma-
jefty. The King is no way bound in honour. If

writs go forth unduly, they may be controlled with-

out impeachment to the King's honour. It is the

aft of his inferiour officers. It is now come to this

queftion, " Whether the Chancery or Parliament
*l ought to have authority ?"

Queft. Whether we ought to fatisfy the King in bis

commandment ?

The King's meffage was, That we mould confider

within ourfelves, and refolve of ourfelves ; then no

need to confer with the Judges : if we cannot, then

it is fit to be refolved by the Judges.

The Judges have judged, and we have judged ;

What need then of conference ? Let there be nofpark

of that grace taken from us, which we have had al-

ready from his Majefty. Let our reafons be put into

articles, and delivered in all humblenefs unto him.

Upon the conclufion of this debate in this manner,

the Houfe proceeded to queftion ; and thefirft was,
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The Committees were inftantly named, viz.

1. Queft.

matter?

Whether the Houfe was refolved in the

And the queftion was anfwered by general voice,

That the whole Houfe was refolved.

2. Queft. Whether the reafons of their proceeding

pall be fet down in writing ?

Refolved, That they fhall be fet down in writing :

and Ordered further, That a Committee (hould be

. named for that purpofe, and appointed firft to fet

them down in writing, and to bring them to the

Houfe, there to be publifhed, and to receive their

allowance.

Sir Robert Wingfield.

Sir George Moore.

Sir Francis Bacon.

Mr. Telverton.

Mr. Dyett.

Sir Francis Hajlings.

Mr. Hedley.

Mr. Recorder ofLondon.

Sir Edward Hobby.

Sir Francis Barrington.

Mr. Wifeman.
Mr. Hyde.

Mr. Fuller.

SlrEdwardMcuntague.

Mr. Ravenfcroft.

Sir William Fleetwood.

Mr. Winch.

Sir Thomas Challoner.

Mr. Sollicifor.

Sir Roger Wilbraham.

Sir "John Thynne.

Mr. Martin.

Sir Arthur Atye.

Mr. Francis Tate.

Sir Roland Litton.

Sir Henry Nevill.

Mr. Attorney of the

Wards.
Sir John Hollis.

Sir Robert Wroth.

Sir John Scott.

Mr. Hitcham.

Sir Edward Stafford.

Sir John Mallory.

Sir Herbert Crofts.

Sir Francis Fane.

Sir Richard Molyneux.

Sir John Hungerford.

Sir Edward Herbert.

All theSerjeantsatLaw.

Mr. Nathaniel Bacon.

Mr. Hext.

To meet this afternoon at two a clock, in the

Exchequer-Chamber.

The authority given unto them by the Houfe,
was this

:

The Houfe being refolved upon the queftion,

That the reafons of their precedent Refolution,

touching the Return, Admittance and Retaining

of Sir Francis Goodwin as a Member of this Houfe,

ftiould be fet down in writing ; thefe Committees
were fpecially appointed to perform that fervice,

and have Warrant from the Houfe to fend for any

Officer, to view and fearch any Record, or other

thing of that kind, which may help their know-
ledge or memory in this particular fervice : And
having deliberately by general confent fet down all

fuch reafons, they are to bring them in writing into

the Houfe, there to be read and approved, as fhall

be thought fit.

Die Luna, viz. 2 die Aprilis, 1 604.

IT was then moved, That Committees might be
named to take the examination of the Sheriff of

Buckingham/hire, who was by former order fent for,

and now come. And to that end were named,

Mr. Sollicitor.

Sir Robert Wroth.
Sir William Fleetwood.

Sir Thomas Challoner.

Sir Robert Wingfield.

Mr. Serjeant Tanfield.

Mr. Serjeant Lee.

Mr. Telverton.

Mr. Francis Moore.

Who were appointed to take his examination

prefently.

Sir Charles Cornwallis moveth in excufe of Sir

Francis Goodwin's abfence from the Houfe, and
prayeth, That they would as well in their own judg-

ment pardon it, as witnefs and affirm his care and

modefty upon all occafions to the King, in that he

hath forborn, during all the time of this queftion,

to come into the Houfe.

The Examination was prefently taken by thefe

Committees, and returned in this form.

Interr.
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Interr. i . Why he removed the County from Aylef- This was returned by the Committee to the hands
bury to Brickhill ? of the Clerk, but not .at all read in the houfe.

He faith, It was by reafon of the plague being

at Aylesbury, .the County being the. 25th of January,

at which time three were dead of the plague there.

This was the only motive of removing his County.

Interr. 2,

Ekflion ?

Whether he were prefent at the firfi

Mr. Speaker remembreth the matter of conference
with the Judges, and offereth to repeat and put again
the queftions that were formerly made ; being before
uncertainly and imperfectly left (as he faid) in the

cafe of Buckinghamjhire, viz.

Saith, He was prefent; and was as faithful to

wifh this fecond place to Sir Francis Goodwin, as

the firft to Sir John Forte/cue : fent Sir Francis

Goodwin word, before the election, he fhould not

need to bring any Freeholders, for the election he

thought would be without fcruple for them both ;

firft to Sir John, fecond to Sir Francis. About eight

of the clock he came to Brickhill; was then told by

Sir George Throckmorton, and others, that the firft

voice would be given for Sir Francis ; he anfwered,

He hoped it would not be fo, and defired every

Gentleman to deal with his Freeholders. After

eight of the clock went to the election a great num-
,ber, there being at the County
After the Writ read, he firft intimated the points of

the Proclamation ; then jointly propounded Sir

John Forte/cue and Sir Francis Goodwin. The Free-

holders cried firft, a Goodwin, a Goodwin: Every
Juftice of Peace on the Bench faid, a Forte/cue, a

Forte/cue ; and came down from the Bench before

they named any for a fecond place, and defired the

Freeholders to name Sir John Forte/cue for the firft.

Sir Francis Goodwin being in a chamber near, was
fent for by the Sheriff" and Juftices •, and he came
down and earntftly perfuaded with the Freeholders,

faying, Sir John was his good friend, had been his

:

father's, and that they would not do Sir John that

injury : notwithftanding the Freeholders would not

defift, but all cried, a Goodwin, a Goodwin ; fome
crying, a Forte/cue, to the number of fixty, or

thereabouts j the other for Sir Francis Goodwin,

being about two or three hundred : and Sir Francis

Goodwin, to his thinking, dealt very plainly and

earneftly in this matter for Sir John Forte/cue ; for

.that Sir Francis Goodwin did fo earneftly proteft it

unto him.

Interr. 3. Who laboured him to make the Return Jo

long before the day of the Parliament?

He being here in London, Mr. Attorney-Gene-

ral, the fecond of March, at his chamber in the

Inner-Temple, delivered him two Cap. Utlagat. a-

gainft Sir Francis Goodwin ; and before he made his

return, he went and advifed with Mr. Attorney a-

bout his return, who penned it, and foit was done

by his direction : and the return being written, up-

on Friday after the King's coming through London,

near about my Lord Chancellor's gate, in the pre-

fence of Sir John FortefcueT he delivered the Writ

to Sir George Coppin : and at this time (it being a-

bout four of the clock in the afternoon) and before

they parted, Sir John Fortefcue delivered him the

fecond Writ fealed ; Sir John Fortefcue, Sir George

Coppin, and himfelf, being not above an hour toge-

ther at that time, and never had but this new Writ
of Parliament to him delivered.

Whether the Houfe were refohed in the matter ?
Whether they fhould confer with the Judges ?

And at length induced the Houfe to entertain the
latter queftion ; and, being made, was carried by
general voice in the negative, no conference.

Upon this pafiage, it was urged for a rule, That
a queftion being once made, and carried in the affir-

mative or negative, cannot be queftibned again ;

but muft ftand as a judgment of the houfe.

It was thought fit that Mr. Speaker fhould attend

the Committee for penning the reafons in Sir Francis

Goodwin's cafe, not by commandment, but volun-
tary of himfelf.

Die Martis, viz. 3 die Aprilisi 1 604.

TH E reafons of the proceeding of the Houfe
in Sir Francis Goodwins cafe, penned by the

Committee, were, according to former Order,
brought in by Mr. Francis Moore, and. read by the

Clerk, directed in form of a petition.

Subfcribed, Francis Cheynt.

To the KING'S moft excellent Majefty,

The humble Anfwer of the Commons Heufe of Partial

ment to his. Majefty s objections in Sir Francis Good*
v/'m's cafe.

MOST Gracious, our dear and dread Sovereign,
relation being made to us by our Speaker,

of your Majefty's royal clemency and patience in

hearing us, and of your princely prudence in dif-

cerning ; fhewing affectionate defire rather to receive

fatisfaction to clear us, than caufe to pardon us : we
do in all humblenefs render our moft bounden
thanks for the fame ; protefting, by the bond of
our Allegiance, that we never had thought to offend

your Majefty ; at whofe feet we fhall ever lie pro-
ftrate, with loyal hearts, to facrifice ourfelves and
all we have for your Majefty's fervice : and in this

particular, we could find no quiet in our minds,
that would fuffer us to entertain other thoughts, un-
til we had addrefTed our anfwer to your moft excel-

lent Majefty ; for which neverthelefs we have pre-

fumed of the longer time, in refpecr. we have pre-

pared fome precedents, requiring fearch, to yield

your Majefty better fatisfaction.

There were objected againft us, by your Majefty

and your reverend Judges, four things, to impeach
our proceedings, in receiving Francis Goodwin,

Knight, into our Houfe.

Objection i
m% The firft, That we affume to our-

felves power of examining of the elections and

returns of Knights and Burgeffes, which belong-

ed to your Majefty's Chancery, and not to us .-

For that all returns of Writs were examinable

in the Courts wherein they are returnable ; ant
the Parliament Writs being returnable into the

Chancery, the returns of them muft needs be

there examined, and no! with us.

Our
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Our humble anfwer is, That, until the 7th year

gf King Henry IV. all Parliament writs were re-

turnable into the Parliament; as appeareth by many
precedents of record ready to be fhewed, and con-

lequently the returns there examinable : In which

year a Statute was made, That thenceforth every

Parliament- Writ, containing the day place where

the Parliament fhail be holden, fhould have this

cla'ufe, viz. Et eleclionem luam in phno comitatu fac-

tamdiftintJe 13 cperte fab figillo Itto & Jigillis eorum

qui eleilioni i/'i interfuertnt nobis in Cancellariam 110-

Jtraru ad diem & locum in brevi content' certified indi-

late.

By this, although the form of the Writ be fome-

what altered, yet the power of the Parliament, to

examine and determine of elections, remaineth ; for

fo the Statute hath been always expounded ever fi-

thence, by ufe to this day : and for that purpofe,

the Clerk of the Crown hath always ufed to attend

all the Parliament time, upon the Commons Houfe,

with the Writs and Returns ; and alfo the Com-
mon?, in the beginning of every Parliament, have

ever ufed to appoint fpecial Committees, all the

Parliament-time, for examining controverfies con-

cerning elections and returns of Knights and Bur-

gefles : during which time, the Writs and Inden-

tures remain with the Clerk of the Crown ; and af-

ter the Parliament ended, and not before, are deli-

vered to the Clerk of the Petty-bag in Chancery, to

be kept there ; which is warranted by reafon and

precedents : reafon, for that it is fit that the returns

fhould be in that place examined, where the appear-

ance and fervice of the writ is appointed. The ap-

pearance and fervice is in Parliament, therefore the

return examinable in Parliament.

Precedents : One in the 29th year of the reign of

the late Queen Elizabetb,vihere after one Writ award-

ed into Norfolk for choice of Knights, and election

made and returned, a fecond was before the Parlia-

ment-day awarded by the Lord-Chancellor, and

thereupon another election and return made ; and

the Commons being attended with both Writs and

Returns by the Clerk of the Crown, examined the

caufe, allowed the firft, and rejected the fecond. So
Anno 23 Elizabeth* Regime, a Burgefs was returned

dead, and a new chofen, and returned by a new Writ

:

the party returned dead appeared ; the Commons,
notwithstanding the Sheriff's return, admitted the

firft chofe.% and rejected the fecond. Alfo, the

faid 23d year, a Burgefs chofen for Hull was re-

turned lunatick, and a new chofen upon a fecond

Writ: the firft claimed his place ; the Commons
examined the caufe, and finding the return of lunacy

to be true, they refufed him ; but if it had been

falfe, they would have received him. Anno 43 Eli-

zabetba, the Sheriff of Rutland/hire returned him-
ielf elected : the Commons finding that he was not

eligible by Law, fent a Warrant to the Chancery for

a new Writ to choofe a new. Anno 43 Eliz. alfo a

Burgefs was chofen for two Boroughs ; the Com-
mons, after he had made election which he would
ferve for, fent Warrant to the Chancery for a Writ
to choofe a new for the other Borough : Of which
kind of precedents there arc many other, where-
with we fpare to trouble your Majefty. All which
together, viz. ufe, reafon and precedents, do con-
cur to prove the Chancery to be a place appointed to

receive the returns, as to keep them for the Parlia-

ment, but not to judge of them ; and the incon-
venience might be great, if the Chancery might, up-
on fuggeftions or Sheriffs returns, fend Writs for

Vul VjI.

new elections, and thofe not fubject to examination

in Parliament : for fo, when fit men were chofen by
the Counties and Boroughs, the Lord- Chancellor, or

the Sheriffs, might difplace them, and fend out new
Writs, until fome were chofen to their liking ; a
thing dangerous in precedents for the time to come*
howfoever we reft fecurely from it at this prefent by
the now Lord-Chancellor's integrity.

Objection 2^. That wc dealt in the caufe with
too much precipitation, not feemly for a Coun-
cil ofgravity, and without refpetl to your mofi

excellent Majefty, our Sovereign, who had di-

rected the Writ to be made; and being but half
a body, and no Court of Record alone, refufed

conference with the Lords, the other half, not-

withftanding they prayed it of us.

Our humble anfwer is, to the precipitation, That
we entered into this caufe, as in other Parliaments
of like cafes hath been accuftomed, calling to us the
Clerk of the Crown, and viewing both the Writs,
and both returns; which in cafes of
and motions, though not of bills requiring three

readings, hath been Warrant by continual ufage a-

mongft us : and thereupon, well finding that the
latter Writ was awarded and fealed before the Chan-
cery was repoffefled ofthe former, which the Clerk of
the Crown, and the Sheriff of the County, did both
teftify, and well held to be a clear fault in law, pro-
ceeded to fentence with the lefs refpect of the latter

election. For our lack of refpect to your Majefty,
we confefs, with grief of our hearts, we are right:

forry it fhall be fo conceived ; protefting, that it

was no way made known unto us before that time
that your Majefty had taken to yourfelf any fpecial

notice, or directed any courfe in that caufe, other
than the ordinary awarding Writs by your High-
nefs's officers in that behalf : but if we had known
as much as fome will have, by your Majefty's royal
mouth, we would not, without your Majefty's pri-

vity, have proceeded in that manner. And fur-

ther, it may pleafe your Majefty to give us leave

1:0 inform you, That in the examination of the caufe
of the Sheriff avouched unto us, That Goodwin
agreed to yield the firft place of the two Knights to
Sir John Fortefcue, and in his own perfon, at the
time of election, with extraordinary earneftnefs, en-
treated the electors it might fo be, and caufed the
indentures to be made up to that purpofe ; but the
electors utterly refufed to feal them. Concerning
our refuting conference with the Lords, there was
none defired until after our fentence paffed 5 and
then we thought, That in a matter private to our
houfe, which, by rules of order, might not be by
us revoked, we might, without any imputation, re-

fufe to confer. Yet underftanding by their Lord-
fhips, That your Majefty had been informed againft

us, we made hafte (as in all duty we were bound)
to lay open to your Majefty, our good and gracious
Sovereign, the whole manner of our proceeding;
" not doubting, though we were but part of a body,
" as to make new laws, yet for any matter of pri-
" vileges of our houfe, we are and ever have been
" a Court of ourfelves, of fufficient power to dif-

" cern and determine without their Lordfhips, as
" their Lordfhips have ufed always to do for theirs

" without us."

Objection 3
d
". That we have, by ourfentence of

receiving Goodwin, admitted, That Outlaws
L may
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may be makers of laws ; which is contrary to

all laws.

Our humble anfwer, That notwithftanding the

precedents which we truly delivered, of admitting

and retaining Outlaws in perfonal actions in the

Commons Houfe, and none remitted for that caufe ;

yet we received fo great fatisfaction, delivered from

your royal Majefty's own mouth, with fuch excel-

lent ftrength and light of reafon, more than before,

in that point, we heard or did conceive, as we forth-

with prepared an act to pafs our houfe, That all

Outlaws henceforth fhall ftand difabled to ferve in

Parliament : but as concerning Goodwin's particular,

it could not appear unto us, having throughly exa-

mined all parts of the proceedings againft him, that

he ftood an Outlaw, by the laws of England, at the

time of the election made of him by the county;

and that for two caufes : the firft is, That where

the party outlawed ought to be five times proclaim-

ed to appear in the Sheriff's County Court ; and

then not appearing, ought to be adjudged outlawed

by the judgment of the Coroners of the County •,

there appeareth no record made in the Huftings of

London, that Goodwin was five times proclaimed, or

that the Coroners gave judgment of outlawry againft

him : but a Clerk lately come to that office, hath

now, many year after time, and fince this elec-

tion, made entries, interlined with anew hand, that

he was outlawed : to which new entries we could give

no credit, for that the parties, at whofe fuit Good-

win was fued, have teftified in their writings of re-

leafe, That they never proceeded further than to

take out the Writ of Exigent for an outlawry ; and

being then paid their money, defifted there : by

which we find, That Goodwin was not five times

proclaimed, nor adjudged outlawed, being a thing

ufual in London to fpare that proclamation, and

judgement, If the party call not upon it; and no

record being made for many years together that ei-

ther of them was done.

The fecond caufe was, for that the Writ of Exi-

gent, by which the Sheriff was commanded to pro-

claim him five times, was never lawfully returned,

nor certified by Certiorari ; without which, we take

it, That Goodwin ftood not difabled as an Outlaw.

To this, adding the two general pardons by Par-

liament, which had cleared the outlawry in truth

and fubftance, (if any were ;) and that Goodwin

could not apply the pardons by Scire fa. for that no

record nor return was extant of the outlawry, where-

upon he might ground a Scire fa. we were of opi-

nion, and fo your Majefty's moft reverend Judges

would have been if they had known thus much,

That Goodwin ftood not difabled by outlawry to be

elected or ferve in Parliament : but when we confi-

dered further, That the courfe taken againft Good-

win for drawing him into this outlawry of purpofe

to difable him to ferve in this place, whereto the

County had freely elected him, was unufual ; we
could not with the reputation of our places, ferving

as a Council of gravity, in allowance or continuance

of that courfe, cenfure him to be rejected as an Out-

law : the particulars of which were thefe, viz.

Two Exigents awarded, . . the other

feven years paft to the Huftings in London : no entry

made of five proclamations : nor of any judgment

of the Coroners ; nor any return of the Exigents

made or endorfed ; the party plaintiff fatisfied ;

the pretended outlawries being but upon a mean
procefs : and as to your Majefty's duties and con-

tempts pardoned now fince Goodwin was elected

Knight, the Exigent now fought out fince the elec-

tion procured to be returned in" the name of the She-
riffs that then were, and are long finee dead, and new
entry made of the five proclamations and Coroner's
judgment ; and now a return made of that old Exi-
gent, which could be of no ufe, but only for a pur-
pofe to difable him for that place. Upon all which
We could do nolefs in true difcretion than certify the

election made fecundum equum &? bonum.

Objection 4". 'That we proceeded to examine the

truth of the fail of outlawry, and gave our

fentence upon that ; whereas we ought to have
been bound by the Sheriffs return of the out-

lawry from further examining, whether the

Party were outlawed or not.

Our humble anfwer b, That the precedents cited

before, in our anfwer to the firft objection, do prove
the ufe of the Commons Houfe to examine verita-

temfacli in elections, and returns, and have not been
tied peremptorily to allow the return ; as if a Knight
or Burgefs be untruly returned dead, or lunatick,

yet when he appeareth to the houfe to be living and
found, they have, contrary to the return, received

him into the houfe, preferring the truth manifeft be-

fore the return. By which difcreet proceeding there

is avoided that great inconvenience above-mentioned

of giving liberty to Sheriffs, by untrue returns to

make and remove whom they lift, to and from the

Parliament fervice, how meet foever the parties be

in the judgment of the County or Borough that

elected them.

Thus in all humility we have prefented to your
moft excellent Majefty the grounds and reafons of

our late action, led with no affections, but guided
'

by truth, warranted in our conferences, imitating

precedents, maintaining our ancient privileges, ho-
nouring your excellent Majefty in all our fervices ;

to which in all loyalty and devotion we bind us, and
ours for ever, praying daily on the knees of our
hearts, to the Majefty of the Almighty, that your
Majefty and your pofterity may in all felicity reign

over us and ours to the end of the world.

Thefe reafons fo fet down and publilhed to the

houfe, Mr. Secretary Herbert was fent with mefiage

to the Lords, That the houfe had refolved of their

anfwer to his Majefty, (in Sir Francis Goodwin's cafe)

and had fet it down in writing, and that it fhould be

fent to their Lordfhips before four of the clock in

the afternoon ; who immediately returned their

Lordfhips anfwer, That they would be ready at that

time in the Council-Chamber at Whitehall, with

thirty of the Lords, to receive what then fhou'd be

delivered. Then were named threefcore to attend

the delivery of the faid reafons at the time and place,

aforefaid.

Eodem die poft meridiem.

TH E houfe entering ferioufly into confutation

what courfe was to be held with the Lords ;

as alfo falling into more length of difputation, touch-

ing the bill of merchants, than were expected, fent

fome meffengers to the Lords to excule their long

tatrying, viz.

Sir Edward Hobby.

Sir Ro. Wilbraham.

Sir Henry Nevil.

Sir Francis Hajlings.

Mr. Martyn.

•This
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This afternoon about five a clock, the Committee
appointed did attend to deliver the reafons aforefaid,

at the Council-Chamber, according to appointment

and order of both houfes } and they were delivered

by Sir Francis Bacon, one of the Committee, with

defire, That their Lordfhips would be mediators in

the behalf of the houfe, for his Majefty 's fatisfaction.

Die Mercurii, viz. 4° die Aprilis, 1 604.

SI R Francis Bacon having* the day before deliver-

ed to the Lords in the Council-Chamber of

Whitehall, (according to the direction of the houfe)

the reafons in writing penned by the Committeee
touching Sir Francis Goodwins cafe, maketh report

of vvhat palled at the time of the faid delivery.

Firft, That though the Committees imployed were

a number fpecially deputed and felected ; yet that

the Lords admitted all BurgefTes without diftindtion;

that they offered it with teftimony of their own
fpeed and care in the bufinefs, fo as they faid no one

thing had precedency, but only the bill of recogni-

tion ; that they had luch refpeft to the weight of it,

as they had not committed it to any frailty of me-
mory, or verbal relation, but put it into writing for

more permanent memory of their duty and refpect

to his Majefty's grace and favour : that in conclu-

fion they prayed their Lordfhips, Jithence they had
nearer accefs, they would co-operate with them for the

King's fatisfailion •, and fo delivered the writing to

the hands of the Lord-Chancellor, who receiving it,

demanded, whether they fhould fend it to the King,
or firft perufe it ? To which was anfwered, that fince

it was the King's pleafure they mould concur, they

defired their Lordfhips would firft perufe. The
Lord Cecil demanded, whether they had Warrant
to amplify, explain, or debate any doubt or quef-

tion made upon the reading ? To which it was faid,

They had no Warrant. . And fo the writing was
read, and no more done at that time.

Die Jovis, viz. 5° die Aprilis, 1604.

MR. Speaker, by a private commandment at-

tended the King this morning at eight a clock,

and there ftaid till ten.

Mr. Speaker excufeth his abferlce, by reafon he
was commanded to attend upon his Majefty. And
bringeth meflage from his Majefty to this effect •,

That the King had received a parchment from the

houfe. Whether it were an abfolute refolution, or
reafon to give him fatisfaction, he knew not : he
thoughts was rather intended for his fatisfaction.

His Majefty protefted, by that love he bare to the

houfe as his loving and loyal Subjects, and by the

faith he did ever owe to God, he had as great a defirq

to maintain their privileges, as ever any Prince had,
or as themfelves. He had feen and confidered of the

manner and the matter ; he had heard his Judges and
Council ; and that he was now diffracted in judg-
ment. Therefore, for his further fatisfaction, he de-
fired, and commanded as an abfolute King, that there

might be a conference between the Houfe and the

Judges ; and that for that purpofe there might be
a felect Committee of grave and learned perfons out
of the Houfe : That his Council might be prefenr,

not as Umpires to determine, but to report indifferently

on both fides.

Upon this unexpected meflage there grew fome a-

mazement and filence. But at laft one flood up and
faid : the Prince's command is like a thunderbolt

;

his command upon our Allegiance like the roaring of
a Lion. To his command there is no contradiction •,

• Vol. VII.
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but how, or in what manner we (hould now proceed

to perform obedience, that will be thequeftion.

Another anfwered, let us petition to his Majefty.

that he will be pleafed to be prefent, to hear, mo-
derate, and judge the cafe himfelf. Whereupon
Mr. Speaker proceeded to this queftion.

Queft. Whether to confer with the Judges in the

prefence of the King and Council ?

Which was refolved in the affirmative.

And a felect Committee prefently named for the

conference, viz.

Lawyers.

Mr. Serjeant Tanfield.

Mr. Serjeant Hobbard.

Mr. Serjeant Leigh.

Mr. Serjeant Shirley.

Mr. Serjeant Dodridge.

Sir Thomas Heskttb.

Sir Francis Bacon.

Mr. Recorder of Land.
Mr. Telverton.

Mr. Crewe.

Mr. Laurence Hide.

Mr. Francis Moore.

Mr. Richard Martin,

Mr. Winche.

Mr. Dyett.

Mr. Fuller.

Sir Roger Wilbraham.

Mr. Francis Tate.

Mr. Doctor James.

Sir Daniel Dunn.
Sir John Bennet.

Gentlemen.

Sir George Carew-, Vice-

Chamberlain to the

Queen.

Sir Francis Haftings.

Sir Edward Hobby*

Sir Robert Wroth.

Sir Henry NevilL

Sir John Savile.

Sir George Moore'.

Mr. Nathaniel Bacon.

Sir Edward Stafford.

Sir William Fleetwood.

Sir Thomas CbaMontr.

Sir Roger A/Ion.

Sir Robert Wingfield.
Sir Edw. Mountague.

Sir EdwynSandis.

Sir Robert Cotton.

Thefe Committees were felected and appointed to

confer with the Judges of the Law, touching the rea-

fons of proceeding in Sir Francis Goodwin's cafe, fet

down in writing, and delivered to his Majefty in

the prefence of the Lords of his Majefty's Council,

according to his Highnefs's pleafure fignified by Mr.
Speaker this day to the houfe.

It was further refolved and ordered by the houfe,

(upon the motion to that end by Mr. Laurence Hide)

That the aforefaid Committee fhould infift upon the

fortification, and explaining of the reafons and an-

fwers delivered unto his Majefty ; and not proceed

to any other argument or anfwer, what occafion

foever moved in the time of that debate.

Die Mercurii, viz. 1 1° die Aprilis, 1 604.

Upon Adjournment.

SI R Francis Bacon was expected, and called to

make a report of the late conference with the

Judges in the prefence of his Majefty and the Lords
of the Council: but he made excufe, faying, he was
not warranted to make any report ; and tantum per-

niijfum quantum commiffum: nevertheless, upon a

queftion, he was over-ruled to make a report, and

a motion thereupon made, That the Committees

might firft aflemble in the Court of Wards, and

confer among themfelves, and then the report to be

made.
Sir Francis Bacon, after the meeting oPthe Com-

mittees in the Court of Wards, reporteth what had

L 2 pafled
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Antipope, there could be no end of the difference

until they were both put down.

Faffed in conference in the prefence of his Majefty
and his Council.

THE King faid, He would be Prefident him-
felf. This attendance renewed the remem-

brance of the laft, when we departed with fuch ad-

miration. • Jt was the voice of God in man: the

good Spirit of God in the mouth of man. I do
not fay, the voice of God, and not of man. I am
not one of Herod's, flatterers. A curfe fell upon him
that faid it: a curfe on him that fuffered it. We
might fay as was faid to Solomon, We are glad, O
King! that we give account to you, becaufe you
difcern what is fpoken,

We let pafs no moment of time, until! we had

refolved and fct down an anfwer in writing, which
we now had ready.

That fithence we received a meffage from his Ma-
jefty by Mr. Speaker, of two parts : 1. The one

Paternal. 2. The other Royal. 1. That we were

as dear unto him as the fafe'ty of his perfon, or the

prefer vation of his pofterity. 2. Royal, that we
fhould confer with his Judges, and that in the pre-

fence of himfelf and his Council. " That we did
" more now to King James than ever was done firice

" the Conqueft, in giving account of our Judge-
" ments." That we had no intent in all our pro-

ceedings, to encounter his Majefty, or to impeach
his Honour or Prerogative.

This was fpoken by way of preamble by him
you employed.

How to report his Majefty's Speeches ; he knew
the eloquence of a King was inimitable.

The King addreffed himfelf to him as deputed by
the Houfe, and faid he would make three parts of
what he had to fay. The caufe of the meeting was
to draw to an end the difference in Sir Francis Good-

win's cafe.

If they required his abfence, he was ready ; be-

caufe he feared he might be thought interefted, and
fe breed an inequality on their part.

He faid, That he would not hold his Prerogative

or Honour, or receive any thing of any or all his

fubjecTts. This was his Magnanimity.

That he would confirm and ratify all juft Privi-

leges. This his Bounty and Amity. As a King,

Royally : As King James, fvveetly and kindly out

of his good-nature.

One point was, Whether we were a Court of Re-
cord, and had power to judge of Returns. As our
Court had power, fo had the Chancery ; and that

the Court that firft had paffed their Judgment,
fhould not be controlled.

Upon a furmife, and upon the Sheriff's Return,

there grew a difference.

That there are two powers. 1. Permanent: The '

other, Tranfitory. That the Chancery was a confi- '

denciary Court to the ufe of the Parliament during the

time.

Whatfoever the Sheriff inferts beyond the autho-

rity of his mandate, a nugation. The Parliaments

of England not to be bound by a Sheriff's Return.

That our Privileges were not in queftion. That
it was private jealoufies without any kernel or fub-

ftance. " He granted it was a Court of Record,
" and a Judge of Returns." He moved, That
neither Sir John Forte/cue, nor Sir Francis Goodwin
might have place ; Sir John lofing place, his Ma-
jefty did meet us half-way. That when there did

arife a fchifm in the Church between a Pope and an

Upon this Report, a motion was made, That it

might be done by way of warrant -, and therein to

be inferted, That it was done at the requeft of the

King: and was further faid, (as anciently it hath

been faid,) That we lofe more at a Parliament than

we gain at a Battel. That the authority of the

Committee was only to fortify what was agreed on
by the Houfe for aftfwer, and that' they had no au-

thority to confent.

It was further moved by another, That we mould
proceed to take away our diffention, and to preferve

our liberties ; and faid, that in this we had exceeded

our commiffion ; and that we had drawn upon us a

a note of inconftancy and levity.
.

But the acclamation of the Houfe, was, That it

was teftimony of our duty, and no levity.

So as the queftion was prefentlymade,

Quefi. Whether Sir John Forte/cue and Sir Francis

Goodwin (ball both be fecluded, and a warrant for a

new writ directed. And upon the queftion refolved,

That a writ fhould iffue for a new choice, and a

warrant directed accordingly.

A motion made, That thanks fhould be prefent-

ed by Mr. Speaker to his Majefty, for his prefence

and direction in this matter ; and thereupon Or*
dered, That his Majefty's pleafure fhould be known,
by Sir Roger JJIon for their attendance accord-

ingly.

Becaufe it hath been conceived by fome, that Sir

Francis Goodwin being the Member fpecially inter-

efted, it were fit he mould give teftimony of his

liking and obedience in this courfe : being dealt

withal to that end, he writ his letter to Mr. Speaker;

which, before this queftion made, for better fatif-

faction of the Houfe, was read in thefe words,

« S J R,
" T Am heartily forry to have been the leaft occa-
" A fion either- of queftion between his Majefty
" and that honourable Houfe, or of interruption

" to thofe worthy and weighty caufes, which by this

" time, in all likelihood, had been in very good
" furtherance : wherefore underftanding very cre-
"• dibly, that it pleafed his Majefty, when the Com~
" mittees laft attended him, to take courfe with
" them for a third writ and election for the Knight-
" fhip of the County of Buckingham ; I am fo far

" from giving any impediment thereunto, that con-
" trariwife, I humbly defire his Majefty's direction

" in that behalf to be accomplifhed and performed.
" So praying you, according to fuch opportunity
" as will be miniftred, to give furtherance thereun-

to, I take my leave, and reft

Weflm. this nth of
Jlfril, 1604.

Tours, mojl afured,

Direaed, To the Right Worjbipful
Sir Edward Pheiips, Knight,

Speaher of the Honourable Court

of Parliament.

to he commanded,

Fra. Goodwin.

Die Jovis, viz. 1

2

die Aprilis.

AMotion made, That Mr. Speaker, in behalf

of the Houfe, fhould pray accefs to his Ma-
jefty, and prefent their humble thanks for his gra-

cious
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cious prefence and direction, upon the hearing of

Sir Francis Goodwin's caufe ; which was affented un-

to; and Sir Rcger Jfton, a fcrvant of his Majefty's

Bed-chamber, and one of the Members of the

Houfe, was prefently appointed to know his Ma-
jefty's pleafurej which he did accordingly: and re-

turned, That his Majefty was willing to give them
accefs in the gallery at Whitehall, at two a clock in

the afternoon, the fame day. Thereupon a Com -

mittee was named to attend Mr. Speaker to the

King, with a general warrant to all others that

fliould be pleafed to accompany them.

The Committee, efpecially named, were,

All the Privy-Council of the Houfe.
Sir George Carew,Vice- Sir John Scelt,

Chamberlain to the

Queen.

The Lord Bucihurft.

Sir John Heigham.

Sir Robert Oxenbridge,

Sir William Fleetwood.

Sir Edwyn Saudis.

and Sir John Forte/cue 77

Sir John Hollis.

Mr. John Sheffield.

Sir Francis Hajlings.

Sir George Moore.

Sir Robert Wingfield.
Sir William Killegrew.

Sir Francis Popham.

Mr. Francis Clifford.

Sir John Savill.

Sir Richard Verneyy

Mr. toby Matthew.
Sir Thomas Ridgway.

SirJonalbanTrelowney.

Mr. Edward Seymour.

Sir Thomas Holcroft.

Sir Henry Nevill.

Sir Thomas Walfingham.

Sir Thomas Ben/on.

Sir Francis Barrington.

Sir Robert Nappier.

Sir Valentine Knightley.

Sir George Carew,

Matter of the Chan-
cery.

Sir Jerome Bowes.

Sir John Thyme.
Sir John Levefon.

Sir William Burlacy.
Sir Roger dfton.

Sir Robert Moore.

Mr. Dudley Carletctt.

Sir William Wray.
Sir' George St. Poll.

had intermeddled before we had decided : that he
thought alfo we had no wilful purpofe to derogate
any thing from him, for our anfwer was a grave,
dutiful, and obedient anfwer.

But as the devil had unhappily caft this queftion
between them, fo he faw God had turned it to two
good ends and purpofes.

1. One, That he knew, and had approved our
loyalty.

2. Another; That he had fo good an occafion to
make teftimony of his bounty and grace.

That as we came to give him thanks, fo did he
redouble his thanks to us.

That he had rather be a King of his Subjects,

than to be a king of many kingdoms.

The fecond part of his fpeech directed to the

Lords and Us.

T>k Veneris* viz. j 3* die Jprilis, 1604.

MR. Speaker returneth to the Houfe the effect.

of his meflage of thanks, delivered the laft

day in the name of the Houfe to his Majefty ; as

alfo of his Majefty's anfwer, viz.

That he related to this Houfe the humble and
dutiful acceptation of what his Majefty had done,

together with the humble thanks of the Houfe for

his zealous and paternal delivery of his Grace unto

us, by his own mouth : what wonder they con-

ceived in his Judgment, what Joy in his Grace,

what comfort they" had in his Juftice, what appro-

bation they made of his Prudence, and what obe-

dience they yielded to his Power and Pleafure.

That his direction gave all men fatisfacYion.

That they were determined to purfue the courfe he
had prelcribed. That now they were become
fuitors, he would be pleafed to receive a reprefen-

tation of the humble thanks and fervice of the

Houfe.

His Majefty anfwered, That upon this fecond ac-

cefs, he was forced to reiterate what he had faid be-

fore. That this queftion was unhappily caft upon
him, for he carried as great a refpect to our privi-

leges as ever any Prince did ; he was no ground-
fearcber ; he was of the mind that our privileges

were his ftrength : chat he thought the ground of

our proceeding, was our not underftanding that he

That this Parliament was not like to be long :

that we would treat of fuch matters' as molt con-
cerned the Commonwealth ; and the laft, of any
thing that concerned himfelf.

Three main bufineffeS in our hands*
t. The Union.
2. Sundry Publick and Commonwealth-Bills.

3. Matter of Religion, and reformation of Ec-
clefiaftical Difcipline.

For the Union, that it might be now prepared,
and profecuted the next Seffion.

That Union, which with the lofs of much blood
could never be brought to pafs, as now it is. That
the better to bring it to pafs, we fhould be in af-

fections united.

That we mould firft with all care proceed in fuch
laws as concern the general good.

That all Herefies and Schifms might be rooted
out, and care taken to plant and fettle God's true
Religion and Difcipline in the Church.

That this wifh above all things was at his death to>

leave,

1. One Worfhip to God.
One Kingdom entirely governed.
One Uniformity in Laws.

Laftly, That hisoccafions were infinite, and much
beyond thofe of his Predeceflbrs ; and therefore
that in this firft Parliament we would not take from
him that which we had yielded to others.

That in his affections he ways no ways inferior to

others, nor in his defire to eafe us.

The Warrant for a new Election of a Knight for

Bucks, read and allowed in this form

:

Whereas the Right Honourable Sir John Fortefcue
Knight, Chancellor of his Majeftys Dutchy of Lan-
cafter, and Sir Francis Goodwin Knight, have been

feverally elefied and returned Knights of the Shire for
the County of Bucks, to ferve in this prefent Parlia-
ment : upon deliberate consultation, and for feme fpe-
cial caufes moving the Commons Houfe of Parliament,

It is this Day Ordered and Requiredby thefaid Houfe,

That a Writ be forthwith awarded for a new Elec-

tion of another Knight for the faid Shire : And this

fhall be your Warrant.

Directed, To my very loving Friend,
Sir George Ccppin Knight, Clerk of
the Crown in his Majefty's High
Court of Chancery.

XI. The
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XI. The Procefs and Trial of Robert Logan, of Rejlal-

rig^ for High-Treafon9 in confpiring with jfohn Earl of

Gowrie, to murder King James I. J^#<? 1609. 7 J^r. 1.

>N the year i6o#, the Earl of Dunbar,

walking in his own Garden, and conver-

ging with a country Gentleman, who
lived near the place, falling accidentally

to difcourfe on the matter of Cowrie's forfeiture ;

this Gentleman told the Earl, that he being lately

in company with one Sprott, a Notary, who lived in

Eyemouth, who was ordinarily employ'd in the Laird

of Rejlulrig's fervice, as a Notary and Truftee, and

who was long acquainted with this Gentleman who
was fpeaking to the Earl ; told the Earl, that this

Sprott had told him things concerning thatTreafon,

which he had never heard before ; but that he had

never told it, fo long as thofe concern'd were alive.

The Earl was curious to have the information, which

the Gentleman told him, and was in fhort

:

That umquhil Robert Logan of Rejlalrig, then

dead, was a Co-partner and Contriver, with the

Earl of Gowrie and his brother Mr. Alexander, in

all that affair ; and that Sprott had feveral letters,

yet lying by him, which he had found amongft Re-

Jlalrig's papers, and forrse papers belonging to one,

commonly call'd Laird Bour, the greateft confident

of any man that Rejlalrig had, and who was 'alfo

intimate with Sprott the Notary.

Whereupon the Earlof Dunbar acquainted the

King's advocate, and Sprott was feized and carried

nto Edinburgh ; who, before feveral Lords of the

Council, did, with great remorfe of confcience, ac-

knowledge,
That he knew perfectly, that Robert Logan, late

of Rejlalrig, was privy to, and upon the fore-know-

ledge of Gowrie's treafonable confpiracy : and for

the greater affurance of his knowledge, deponeth,

That he knew, that there were divers letters inter-

changed betwixt them, anent the treafonable pur-

pofe aforefaid, in the beginning of the month of Ju-
ly, 1 600 ; which Letters, James Bour, called Laird

Bour, fervitour to Rejlalrig (v/ho was employ'd

mediator betwixt them, and privy to all that errand) •

had in keeping -, and fhewed the fame to Sprott, in

the place of Fajlcajlle.

And deponed, The he did abftracT: (<". e. flea!)

quietly from James Bour, the principal letter writ-

ten by Rejlalrig to the Earl of Gowrie, which Bour

had brought back from the Earl of Gowrie, (as was

the cuftom amongft them at that time:) and that

when James Bour employed him (Sprott) to look

over his papers ; that he did keep the fame, and

that it was yet in his keeping, and was in his cheft,

among his writings j where he left it when he was

taken ; (and accordingly, the letter was found there

by the Sheriff depute, who was ordered by Sir Wil-

liam Hart, Lord-Juftice of Scotland, to feize the

faid cheft, and fearch for this letter, which Was
found, and delivered to the King's Advocate.)

Whereupon, the King's Advocate produced the

fummons of Treafon, which was raifed by warrant

under the Seals, on the 5th of February, 1609 ;

againft all the defenders and others concerned, to

compear before our fovereign Lord or his Com mif-

fioner, and the Eftates of Parliament, and Juftice-

General, on the 12th day of April, 1609, to an-

fwer, csV. And likewife produced the verifications

of the executions, which were fworn to, by the

Heralds, Meflengers and Witneffes, in plain Parlia-

ment : all which are contained at length in the Re-
cords of Parliament ; as are alfo the letters of re-

laxation and executions thereupon ; relaxing Robert

Logan, eldeft fon, to umquhil Robert Logan the ac-

cufed, from the horn, and all perils thereby 5 which
relaxations were regiftrated in publjck Records be-

fore the day of compearance : and then the Lord
Advocate produced for verifying of the dittay and
crimes, the principal letters, and did put them in

the Clerk-Regifter's hands (where they lie among
the publick Records ;) as likewife the depofitions of
the witneffes, taken by the Lords of the Articles,

in common form.

All which being produced in prefence of his Ma-
jefty's Commiffioner, and the Eftates of Parliament,

upon the day of 1 609, the defenders

cited, and not compearing ; the Advocate defired

the Eftates declaration, on the relevancy : the true

extracts whereof are as follow.

SI R Thomas Hamilton of Binnie, Knight, Advo-
cate to our fovereign Lord, in his Highnefs's

name, for proving of the points of the faid fum-
mons, and reafon and caufe of Treafon and Lefe
Majefty contained therein, repeated divers miflive

bills, all written and fubferibed by the faid umquhil
Laird of Rejlalrig. All the depofitions of the wit-

neffes, examined before the Lords of Articles before ;

and before the Lords of fecret Council, George

Sprott's depofitions, and conviftion and execution to

the death, for the fame caufe of Treafon as Gowrie

:

together with divers writs and other probations,

which were prefently produced, before the faid

Eftates, by the faid Lord-Advocate, in our fove-

reign Lord's name, for proving of the forefaid

fummons of Treafon, and the reafon and caufe of
Lefe Majefty contained therein : of the which mif-

five bills and depofitions produced by the faid Advo-
cate in our fovereign Lord's name, for proving the

faid fummons of Treafon, and reafons therein

con-
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contained, againff. the fiid Robert Logan and his

ibrcfaids ; the tenour follows.

RIGHT Honourable Sir, -my duty, with fer-

vice rcmcmbred : Pleafe you underftand,

my L:oru of Go-xt'ie And fome others his Lord-

lhip's frit nds and wcll-wifhers, who tenders his

Lorcifhnp's preferment, are upon the refolution

you know, -for the revenge of that caufe: and

his Lordfhip has written to me anent that pur-

pofe ; whereto I will accord in cafe ye will ftand

to, and bear a part ; and before ye refolve, meet

me and Mr. Alexander Rutbven in the Cannongate,

on Thurfday the next week, and be as wary as you

can : indeed Mr. Alexander Rutbven fpoke with

me, four or five days iince •, and I have promifed

his Lordfliip an anfwer within ten days at far-

theft. As. for the purpofe, how Mr. Alexander

Rutbven and I has fet down the courfe, it will

be a very eafy done turn ; and not far by that

forni, with the like ftratagtm, whereof we had

conference in T. S. But in cafe you and Mr.
Alexander -Rutbven forgather, becaufe he is fome-

what uncau'tious ; for God's fake beware with

his rackleffnefs as to this of Padua •, for he told

me one of the ftrangeft tales of a Nobleman of

Padua that ever I heard in my life, refembling

the like purpofe ; I pray you, Sir, think no-

thing, altho' this bearer underftand of it •, for

he is the fpecial fecretary of my life ; his name
is Laird Bour, and was old Manderfton's man,
for dead and life; and even fa now for me. And
for my own part, he fhall know of all that I do
know in this world, fo long as ever we live to-

gether ; for 1 make him my houfhold-man : he

is well worthy of credit ; and I recommend him
to you. Always to the purpofe I think beft, for

our plot •, that we meet all at my houfe of Fajl-

caftle : for I have concluded with Mr. Alexan-

der, who I think fhall be meeteft to be conveyed
quietly in a boat by fea ; at which time, upon
lure advertifement, I fhall have the place very

quiet and well provided ; and as I receive your
anfwer, I will poll: this bearer to my Lord : and

I pray you, as you- love your own life, (becaufe

it is not a matter of moufe) be circumspect in

all things, and take no fear, but all mall be
well. I have no will, that either my brother,

or yet Mr. N. R. my Lord's old pedagogue,
know any thing of the matter till all be done
that we would have done ; and then I care not
who gets wit, that loves us. When ye have
read, fend this my letter back again with the

bearer, that I may fee it burnt myfelf ; for fo

is the fafhion in fuch errands : and if you pleafe,

write your anfwer on the back hereof ; in cafe yc
will take my word for the credit of the bearer,

and ufe all expedition
; for the turn would not

be long delayed. Ye know the King's hunting
will be fhortly ; and then fhall be beft time, as

Mr. Alexander has allured me, that my Lord has
refolved.to enterprize that matter. Looking
for your anfwer, commits you to Cbrift's holy
protection. From Fajlcajlle, the 18 th day of
July, 1600.

Sic fubfcribilitr,

Tours to utter power ready.

LAIRD Bour, I pray you hafte you weft to me
about the errand I told you ; and we fhall

confer at length of all things. I have received

a new letter from my Lord of Gowrie, concern-

ing the purpofe that Mr. Alexander his Lordfhip's

brother fpoke to me before : and I perceive that

I may have advantage of Dirleton •, in cafe his

other matter take eftecT: -, as we hope it fhall.

Always, I befeech you, be at. me, the morn
and even ; for I affured his Lordfhip's fervant,

that I fhall fend you over the water, within three

days, with a full refolution of all my will, anent

all purpofes -, and I fhall indeed recommend you
and your truftinefs to his Lordfhip, as ye fhall

find an honed recompence for your pains in the

end. I care not for all the land I have in this

Kingdom, in cafe I can grip of Dirleton; for I

efteem it the pleafanteft dwelling in Scotland.

For God's caufe keep all things fecret, that my
Lord, my brother, get no knowledge of out

purpofes ; for I rather be earded quick. And
fo looking for you, I reft till meeting.".

Rest a lric.

From the Cannongate,
the 1 Sth day of ) uly.

P. S. I am very ill. at eafe, therefore fpeed you
hither.

Sic fubferibitur,

Yours to power ready,

Restalric."

" "D IGHT Honourable Sir, all my hearty with
" £\_ humble fervice remembred. Since I have
" taken in hand to enterprife with my Lord of Gow-
" tie, your fpecial and only beft beloved ; as we
'• have fet down the plat already, I will requeft
" you, that you will be very circumfpect and wife,
" that no man get an advantage of us. I doubt not
" but you know the peril to be both life, lands and
" honour ; in cafe the matter be not wifely ufed,'

" And, for my own part, I fhall have a fpecial re-
" fpedt to my promife that I have made to his
" Lordfhip and Mr. Alexander his Lordfhip's bro-
" ther, altho' the Scaffold were fet up. If I cannot
" come to Falkland the firft night, I fhall be timely
" in St. Johnfton on the morn. Indeed, 1 lippened
" for my Lord himfelf, or elfe Mr/ Alexander his
" Lordfhip's brother, at my houfe of Faftcaflle,

" as I wrote to them both. Always I repofe on
" your advertifement of the precife day, with
" credit to the bearer; for howbeit he be but ane
" fillie glyed old carle, I will anfwer for him, that
" he fhall be very true. I pray you, Sir, read, and
" either burn or fend again with the bearer j for I
" dare hazard my life, and all I have elfe in the
" world, on his meffage, I have fuch proof of his

" conftant truth. So commits you to CbrijTS holy
" protection."

From the Cannongate, tit

27th day ofJ uly, 1 600.

P. S. I ufe not to write on the back of any of

my letters, concerning this errand.

Sit fubferibitur,

Tours to all power, with bumble fervice ready,

Restalric.
«! MY
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ftancy already or now : but, my Lord, whereas
your Lordfhip defires, in your letter, that I crave

my Lord, my brother's mind anent this mat-
ter, I utterly difaffent from that, that he ever

ffaould be ane Counfellor thereto ; for in good
faith, he will never help his friend, nor hurt his

foe. Your Lordfhip may confide more, in this

old man,, the bearer hereof, my man, Laird
Bour, than in my brother ; for, I lippen my life

and all that I have elfe, in his hands : and I trow
he would not fpare to ride to HelPs-gate to plea-

fure me ; and he is not beguiled of my part to

him. Always my Lord, when your Lordfhip
has read my letter, deliver it to the bearer again,

that I may fee it burnt, with my own eyes : as I

have fent your Lordfhip's letter to your Lord-
fhip again ; for fo, it is the fafhion I grant : and
I pray your Lordfhip to reft fully perfuaded of
me, and all that I have promifed ; for I am re-

' folved, howbeit it were to die in the morn. I
' muft intreat your Lordfhip to expede Bour, and
' give him ftrait directions upon pain of his life,

' that he take never a wink of fleep, until he fee
' me again ; or elfe he will utterly -undo us. I
' have already fent another letter, to the Gentle-
' man, your Lordfhip knows, as the bearer will
' fhow your Lordfhip, of his anfwer and forward-
' nef's with your Lordfhip, and I fhall fhew your
' Lordfhip farther at meeting, when and where
' your Lordfhip fhall think it meeteft. Till which
' time, and ever, I commit your Lordfhip to the
1 protection of Almighty God."

From Gonn's Gteen, the ztyh
Daj of July, 1600.

Y Lord, my mod humble duty with fer-

" iVA vice, in moft hearty manner remembred :

" at the receipt of your Lordfhip's letter, I am fo

" comforted •, efpecially, as your Lordfhip's pur-
" pofe communicated to me therein ; that I can
" utter my joy, nor find myfelf able how to en-

" counter your Lordfhip with due thanks. In-
" deed, my Lord, at my being laft in the town,
" Mr•, Alexander your Lordfhip's brother, imparted
" fbmewhat of your Lordfhip's intention, anent
" that matter, unto me. And, if I had not been
" buried about fome turns of my own, I thought
" to have come over to St. Johnjlon, and fpoken
" with your Lordfhip. Yet always, my Lord, I

" befeech your Lordfhip, both for the fafety of
" your honour, credit, and more than that, that

" your life, my life, and the lives of many others,

" who may, perhaps, innocently fmart for that

" turn afterwards, in cafe it be revealed by any

;

" and likewife the utter wraking of. our lands and
" houfes, and extirpating of our name ; look that

" we be all as fure as your Lordfhip, and I myfelf
" fhall be, for my own part. And then, I doubt
" not, but with God's grace, .we fhall bring our
" matter to ane fine, which fhall bring the content-

" ment to us all, that ever wifhed for the revenge
" of Machiavellian maffacring of our deareft friends.

" I doubt not, but Mr/ Alexander your Lordfhip's
" brother has informed your Lordfhip what courfe

" I laid down, to bring all your co-afibciates, to

" my houfe of Faflcafile by fea ; where, I fhould
" have all materials in readinefs, for their fafe re-

" ceiving on land and into my houfe : making as

" it were, but a manner of palling time in ane
" boat on the fea, in this fair fummer-tide ; and
" no other ftrangers to haunt my houfe, while we
" had co'ncluded on the laying our plot ; which is

" already devifed by Mr. Alexander and me. And
" I would wifh, that your Lordfhip would either

" come, or fend Mr. Alexander to me ; and there-

** after, I would meet your Lordfhip in Leith, or
" .quietly at Rejialrig ; where we fhould have pre-

" par'd ane fine' hatted kit, with fugarand comfits

" and wine ; and thereafter confer on matters : and
" the fboner we brought our purpofe to pafs, it

" were the better, before harveft. Let not Mr.
'« W. R. your old pedagogue, ken of your com-.
" ing : but rather would J, if t durft be fo bold to

" intreat your Lordfhip, once to come and fee my
" own houfe, where I have keeped my Lord Both?
" well in his greateft extremities ; fay the King and
" his Council what they would i And in cafe GOD
" grant us happy fuccefs in this errand, I hope
" both to have your Lordfhip, and his Lordfhip,
" with, many others of your lovers and his, at a
" good dinner before I die. Always I hope, that:

" the King*s Buck hunting at Falkland this year,.

" fhall prepare fome dainty chear for us, againft

" that dinner, the next year, jocofe hoc to animate;
" your Lordfhip, at this time : but afterwards we
" will have better occafion to make merry. I pro-

" teft, my Lord, before GOD, I wifh nothing
" with a better heart, nor to atchieve to that which
" your Lordfhip would fain attain unto ; and my
" continual! prayer fhall tend to that effedt V and
" with the large fpending of my lands, goods, yea,

" the hazarding of my life, fhall not afray me from
" that, altho' the Scaffold were already fet up, be-

" fore- 1 fhould falfify my promife to your Lord-
" fhip, and perfuade your Lordfhip thereof: I

" trow, your Lordfhip has ane proof of my con-

"

POSTSCRIPT.
" Prays your Lordfhip hold me excuftd for my
unfeemly letter, which is not fo well written, as

mifter were; for I durft not let any Writers ken
of it ; but took two fundry idle days, to do it

myfelf. I will never forget the good fport that

Mr. Alexander, your Lordfhip's brother, told

me of a Nobleman of .Padua. It comes fo oft

to my memory ; and indeed, it is Aparaftur,

to this purpofe we have in hand."

Your Lordfhip's own fworn and bunden man,
. 10 obey and ferve with effold and ever ready

fervice, to his utter power, to his life's end.

Sic fulfcribitur,

Restairig;

" "O 1GHT Honourable,my hearty duty remem-
" Xv bred, ye know, I told you, at our laft meet-
" ting, in the Cannongate, that Mr. Alexander, my
" Lord of Gomrie's brother, had fpoken with me
" anent the matter of our conclufion •, and for my
" own part, J ihall not behindmoft. And finfyne,

" I got a letter'fcom his Lordfhip's felf, for that

" fame purpofe. And upon the receipt thereof, un-
" derftanding his Lordfhip's franknefs and forward

-

" nefs in it ; GOD knows, if my heart was not
" lifted ten ftages. I pofted this fame bearer to his

" Lordfhip, to whom you may concredit all your
" heart in' that, as well as I : For, and it were my
" very foul, I durft make him meffenger thereof, I

". Jaavefuch experience of his truth, in many other
'' things,

3
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*• things. He is a filly old glyed Carle, but won-
" dcr honeft ; and as he has reported to me his

" Lordfhip's own anfwer, I think all matters (hall

" be concluded at my houfe of Faftcaftle ; for I,

" and Mr. Alexander Ruthven, concluded, That
•' ye fhould come with him and his Lordlhip, and
" only another man with you, being but only four

" in Company, intil one of the great fifhing boats

" be fea to my houfe, where ye (hall land als fafely,

41 as on Leitb-ttiore ; and the houfe againft your
" Lordfhip's coming to be quiet; and when you
" are about half a mile from fhore, as it were palling

" by the houfe, to gar fet forth a waff. But for

" God's fake, let neither any knowledge come
" to my Lord, my brother's ears, nor yet to Mr.
" W. R. my Lord's old pedagogue ; for my bro-

" ther is kittle to fhoe behind, and dare not enter-

" prize for fear, and the other will diffuade us from
" our purpofe with reafons of Religion, which I

" can never abide. I think there is none of a no-
" ble heart, or carries a ftomach worth a penny,
" but they would be content and glad, to fee ane
" contented revenge of Greyfteii's death ; and the
*' fooner the better his Lordfhip be quick ; and
" bid Mr. Alexander remember on the fport he
" told me of Padua: for I think with myfelf, that

" the cogitation on that, fhould flimulate your
" Lordlhip. And, for God's caufe, ufe all

" your courfes cum difcretione. Fail not, Sir, to

" fend back again this letter ; for Mr. Alexander
*' learn'd me that fafhion, that I may fee it de-
" ftroyed myfelf. So, till your coming, ever

" commits you heartily to Chrijl's holy protec-
" tion."

From Gun's-Green, tli

lajl Day of July, 1600.

The Superfcription is torn away from the laft

letter.

The Depo/itions of (be Witneps produced are asfollows.

MR. Alexander Watfon, Minifter at Coldingham,

of the age of fifty years, married, depones,
the five miffive letters fubfcribed by the Laird Re
ftalrig, and produced in procefs by the Lord Ad-
vocate, for proving of the reafons of Treafon purfued
againft Robert Logan, fon and apparent heir to Ro-
bert Logan of Reftalrig, being fhown to this depo-
nent; and he having at length fighted and confi-

dered the fame, depones, That he takes upon his

confeience, that he verily believes, that the faid five

miffive letters, and every one of them, are verily

and truly written by the faid umquhile Robert Lo-
gan of Reftalrig, with his own hand : and proves
this of fome of his knowledge, that not only he
thinks, that the character of every letter refembles
perfectly the faid umquhile Robert's hand-writ every
way ; but alfo agrees with his fafhion of fpelling,

which he has particularly remembred in every one
of the faid miffive letters, in thir points follow-

ing : Firft, That he never ufed to write ane z in the
beginning of any word, fuch as zou, zor's, zeld,

zea, and fick-like ; but ever writ, y, inftead of the
faid z. That he writ all words beginning with w,
with fingle v ; and when that letter w fell to be
in the midft or end, he put ane double w. That
when he writ quban, quhair, qlk, or any fuch
words, whilk ufes to be written and fpelled by o-
thers, with which he wrote only qb, quben, qui ah;
Vol. VII.

8t
and fick-like. Whenever a word began with con, hd

never wrote con at length, but wrote with an ly.

Whenever / frll to be in the end of a woro, he wrote

it without a ftroke thro' /, and did the like when-

ever it fell in any part of ane word. And for far-

ther confirmation of the premifies, he produced

three letters written every word, and fubfcribed Ivy

the faid umquhile Robert Logan of Reftalrig, and

comparing them to the five other Miffives produced

by the Advocate, fhow evidently the direct confor-

mity of the famen, as well in the character and true

refemblance of the hand-writ, as in the fpelling and

writing of divers writs, fyllables and letter, accord-

ing to the particulars above- fpecified.

Sic fubferibitur,

Mr. Alexander Watson.

MR. Alexander Smith, Min :

fter of Cbimefide,

of the age of thirty years, or thereby, mar-

ried, depones, That he was well acquainted with

the umquhile Laird of Reftalrig, by reafon he was

pedagogue to his Bairns, and has feen very many of

his hand-writs ; and having feen, read, and at length

considered the five miffive letters produced by the

Advocate ; and inqair'd, if he knew the fame to be

the Laird of Reftalrig's proper hand-writ ? decla-

red, upon his great oath, That he certainly believes

the fiids five letterSj and every word thereof, to be

the Laird of Reftalrig's proper hand-writ ; becaufe

he finds the character thereof to agree every way

with the fhape of his ordinary writing ; and remar-

ked very particularly the manner of Reftalrig's fpel-

ling of many words, otherwife nor other men com-

monly ufes to write and fpell, according to the hail

particulars remarked of before, by Mr. Alexander

Watfon, the witnefs immediately preceeding ; and,

in thefe points, and in all others, conform to the

faid Mr. Alexander Watfon's depofition in all things ;

Reddens caufam fcienti*?, becaufe he was perfectly

acquainted with the Laird of Reftalrig's hand-writ

in his life-time ; and was pedagogue to his Bairns

many years, and in his company.

Sic fubferibitur,

Mr. Alexander Smith.

SI R John Arnott, Provoft of Edinburgh, of the

age of threefcore ten years, or thereby, mar-

ried, depones, That he was well acquainted with

Robert Logan of Reftalrig, and with his hand-writ,

becaufe he had received divers of his letters hiinfelf,

and feen many other letters written by him. And
the five miffive letters produe'd by the Advocate,

being fhown to him ; and he having feen and confi-

dered the fame, remembred that he had feen, read,

and perfectly confidered the Laird of Reftalrig's

hand-writ, as the letters written by the deponrnt at

any time, or his own hand -writ. And fo takes on

his confeience, That the forefaids five miffive Bills,

produe'd by the Advocate, are the proper hand-

writ and fubfeription of the laid umquhile Laird of

Reftalrig, be his Judgment. And, for verification

thereof, has produe'd four writs, all written be the

faid umquhile Laird of Reftalrig, and feat to this

deponent, to Archibald Johnftoun, agreeing perfectly

in fpelling and character, with the (aids miffives,

Sic feibferibitur,

Sir John Arnot.

M Alexandr
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Alexander Cull, Sheriff-Clerk of Berwick, of the

age of fifty years, or thereby, married, de-
pones, That he was well acquainted with the tim-

quhile Laird of Rejlalrig, and has feen many and
fundry of his writs, and receiv'd divers of his letters

directed to himfelf ; and being defired to fee and
confider the five letters produced by the Advocate,
and to declare whether he knew and efteem'd to be

all written by umquhile the Laird of Rejlalrig ; de-

pones, upon his confeience, That he believes and
efteems the faids hail letters, to be all written by the

Laird of Rejlalrig ; reddens caufam /dentin, becaufe,

not only the character agrees every way with the

fhape of Re/lalrig's hand-writ ; but alfo the fpelling

in many particulars, wherein Rejlalrig differed from
other mens form of writing. And in the particu-

lars thereof, depones conform to the two firft Wit-
nefles, the Minifters of Coldingham and Cbirnefide

;

reddens eandem eaufam fcientite.

Sit fubfcribitury

Alexander. Cuik..

Jj^BlhWarn Home m Aytoun-Mill, of the age of thir-

ty three years, or thereby, married, depones,

That all the five Mifiives above-written, being Ihown
to this deponent, and having at length considered

every one of them, takes upon his confeience, That
to his knowledge, that the faids five miffive letters

are all written and fubferibed by the. umquhile Laird
of Rejlalrig ; for the fpecial reafons eontain'd in the

depofitions made by Mr. Alexander Watfon, and Mr.
Alexander Smith, Minifters; and Alexander Cuik,

Sheriff-Clerk of Borwick ; to whom he is conform
in all things, reddens eandem caufam fcienti*.

Sic fubferibicur,

William Home.

^Ohn Home, Notary in Aymouth, of the age of
J forty-two years, or thereby, fdlutus, depones,
The forefaids five miffive Bills, being at length

lighted and confidered by this deponent, depones
and delares, upon confeience, to his knowledge, all

the faids five Miffives are the Laird of Rejlalrig's

proper hand-writ and fubfeription, for the reafons

above-written in the depofition of William Home,
reddens eandem caufam fcientite.

Sic fubferibitur,

John Horne.

MR. William Hogg, Minifter at Aytoun, of the

age of thirty years, or thereby, married, de-

pones, That he knew well the Laird of Rejlalrig,

and has feen of his writs, and produe'd ane letter,

•written by Rejlalrig to the Laird of Aytoun, as

written with Rejlalrig's own hand-writ. And hav-
ing confidered the five writs produced by the Ad-
vocate -, declares, That he thinks them likely to be

his Writs ; and, that the fame appears to be very like

his writ, by the conformity of letters and fpelling.

Sic fubferibitur,

Mr. William Hocg.

The Depofition and Declaration of George Sprott, at

emitted by him, both before the Jury, judicially ,

and alfo upon the Scaffold, at the time of his Execu-

tion on the 12th of Auguft, 1608. Which Depofi-

tion and Declaration' was made before the Council^

on the loth of Auguft, 1608, written by the Clerk

of Council, James Primrofe •, and fubferibed by

Sprott'j own hand, in the prefence of the Earl of
Dunbar, the Earl of Lothian, the Bifhop of Rof?$

the Lord Holy rood-houfe, the Lord Scoon, the

Lord Blarttyre, Sir William Hart Lord-Juftice,

Mr. John Hall, Mr. Patrick Galloway, Mr.
Peter Hewart, all three Minifters of the Kirks of
Edinburgh.

QEorge Sprott, Notary in Aymouth, being brought

to the fcaffold and place of execution, he, in

publick audience of the hail people, at the four

nooks of the fcaffold, ratified his former depofition,

anent his knowledge and concealing of Reflalrig's

guiltinefs of Cowrie's Treafon : for the which, he

craved God and his Majefty humble forgivenefs j

being moft forry and grieved that he had offended

God, and the King's Majefty, in concealing fuch a
vile, deteftable, and unnatural Treafon, enterprized

by the Earl ofGowrie and Laird of Rejlalrig, again ft

his natural King, fo good and fo godly a Prince,-

who has ever been fo gracious to his Subjects, and
to this hail Ifland : protefting, That if he had a

thoufand lives to render, and were able to fuffer ten.

thoufand deaths, it is not fufficient fatisfaction and
recompence for his fo foul and horrible offence ; and
that God had preferved him from many great perils,

when his life was in extreme danger, to bring him
to this publick declaration of that deteftable and
horrible fact, in teftifying of the truth ; as he faid

publickly, in prefence of all the people, in thefe

words following : To my own fhame, the fhame of
the devil, and the glory of God ; for fatisfying

the confeiences ofall thefe, (if any be) that has, or can

make any doubt of the truth of this fo clear a mat-
ter. And he acknowledges, that his haunting with

Rejlalrig, who was a man without Religion, and
fubject to many other vices ; and his thoughts of
himfelf in thir matters, after the firft fight of Ref-
talrig's letter written to Gowrie, and his continual

bearing of company with Rejlalrig and Laird Boury
who was irreligious, and without fear of God,
brought him from one fin to another, and confe-

quently to this grievous crime, for the which, moft
juftly, worthily and willingly, he is now to render

his life. And he defired all the people to beware

of ill company ; and namely of the company of

thofe who are void of Religion. And he defired,

that this his declaration might be inferted in his

procefs : as alfo, he defired the minifters of God's
word to publifh this his declaration to their folks,

from their pulpits ; and took every one of them
who were prefent by the hand, with their promife to>

do the fame: faying unto them, That this was the

moft glorious day that ever his eyes did fee ; and

with thefe words he proftrates himfelf, and falls up-

on his knees, in prefence of the hail people, and

made a very pithy prayer ; [as in Vol. I. p. 306.]

And fo he continued a good fpace, in a moft fer-

vent prayer, to the great admiration and rejoicing

of all the people ; and in a better form and man-
ner, nor any of the beholders and hearers can be

able to fet down in writ, the fame not being writ-

ten in the prefent time, becaufe there was no place

of writing upon the fcaffold, in refpe£t of the preafe

and
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and multitude of people. And going up the ladder*

he defired liberty to fing the fixth PJalm, and re-

queued the people to accompany him in finging

thereof ; which being granted, and he being at the

ladder-head, the fame was tane up and fung by

himfelf, with a very loud and mighty voice, and

was affifted with above the number of five hundred

perfons, who, with tears accompanied him in fing-

ing of that fong. After the ending thereof, he re-

peated and ratified his former deposition. And,

with that, recommending his foul to God, he was

thrown over, and fo ended his mortal life. In wit-

nefs whereof, we Under-fubfcribers, who, for the

moft part, were all of us upon the fcaffold with

him, and remained with him unto the time of his

death ; and others of us in fo convenient places near

to the fcaffold, that we did hear all that was fpoken

by him, have fubferibed thir prefents with our hands.

Sic jubferibitur, Glafgow, B. Galloway, M. B. Bre-

chin, Balfour of Burley, Holy-rood-houfe, John Pre-

fton, Thomas Regra, Peter Sharp, Mr. Patrick Gal-

loway, John Hall, Walter Balcanquhal, Mr. Hewat,

Mr. George Biyth, Charles Lumfden, Richard Tobie

Baillie of Edinburgh, William Speir Baillie, James

Ainjly Baillie of Edinburgh, Sec.

What is contained in this fpeech, being confonant

to his depofition made before the Privy-Council, as

alfo before the Inqueft ; here is added the depofi-

tion, as emitted by him.

This Sprott, after divers examinations, being

moved with remorfe of confeience, for the long

concealing of the foreknowledge of this treafonable

confpiracy ; confefTeth, declareth, and deponeth,

with the peril of his own life,

44 HT\ H AT he knew perfectly, that Robert Lo-
" JL gan*, late of Rejtalrig, was privy, and up-
" on the foreknowledge of Gowrie's treafonable

•* confpiracy. And for the greater aflliranceof his

*> knowledge, deponeth, that he knew that there
*' were divers letters interchanged betwixt them,
" anent the treafonable purpofe aforefaid, in the be-

" ginning of the month of July, 1600. Which
*' letters, James Bour, called Laird Bour, fevitor

" to Rejtalrig, (who was employed mediator be-

" twixt them, and privy to all that errand) had in

•' keeping, and (hewed the fame to Sprott in the

" place of Fajlcajile."

And producing the Earl of Gowrie's letter to

Reftalrig

;

" Which letter, written every word with Rejtal-

" rig's own hand, was fubferibed by him after his

" accuftomed manner, Restalrig; and was fent

" to the Earl of Gowrie by the faid James Bour.
" After whofe return, within five days, with a new
" letter from Gowrie, he ftaid all night with Re-
" Jlalrig in Gun's Green fa houfe of Rejlalrig's:~]

" and Rejtalrig rode to Lothian, the morn there-

*' after, where he ftaid five or fix days. Then

where heafter his returning pafs'd to Fajlcajile,

remained a certain fhort Space.

" And further deponeth, that he faw and heard
Rejtalrig read the laft letter, which Bour brought
back to him from Gowrie, and their conference

thereanent. And heard Bour fay, Sir, if you
" think to make any commodity by this dealing,
" lay your hand to your heart. And Rejtalrig an-
" fwered, that he would do as he thought beft.

" And farther faid to Bour, howbeithe fhould fell

" all his own land that he had in the world, he
"would pafs through with the Earl -of Gowrie;
" for that matter would give him greater content-
" ment nor if he had the whole Kingdom : and
" rather or he fhould falfify his promife, and recall

" his vow that he had vowed to the Earl of Gowrie,
" he fhould fpend all that he had in the world, and
" hazard his life with his Lordfhip. To whom
" Bour anfwered, You may do as you pleafe, Sir ;

" but it is not my counfel that ye fhould be fo
" fudden in that other matter. But for the condi-
" tion of Dirltoun, I would like very well of it.

" To whom Rejtalrig anfwered, Content yourfelf,
" I am at my wit's end.

" And farther Sprott deponeth, That he entred
" himfelf thereafter in conference with Bour, and
" demanded what was done betwixt the Laird and
" the Earl of Gowrie. And Bour anfwered, That
" he believed that the Laird fhould get Dirltoun
" without either gold or filver, but feared that it

" fhould be as dear unto him. And Sprott enqui-
" ring how that could be ; Bour faid, they had
" another Pye in hand nor the felling of any land t

" but prayed Sprott, for God's fake, that he would
" let be, and not trouble himfelf with the Laird's
" bufmefs ; for he feared, within few days, the
" Laird would either be landlefsor lifelefs."

And the faid George Sprott being demanded, If
this his Depofition was true, as he would anfwer upon
the falvation and condemnation of his foul : and if he
would go to death with it, feeing he knoweth the
time and hour of his death to approach very near ?

deponeth for anfwer, " That he hath not a defire
" to live, and that he knows the time to be fhort,
" having care of no earthly thing, but only for
" clearing of his confeience in the truth of all thefe
cc things, to his own fhame before the world, and
" to the honour of God, and fafety of his own foul

:

" That all the former points and circumftances
" contained in this his Depofition, with the Depo-
" fition made by him the 5th day of July laft, and
" the whole remanent Depofitions made by him fen
" that day, are true ; which he will take on his
" confeience, and as he hopeth to be faved of God,
" and that he would feal the fame with his blood."

And farther, being demanded, where this above
written letter, written by Rejtalrig to the Earl of
Gowrie, which was returned again by James Bour,
is now ? deponeth, " That he abftrafted it quietly

" from

* Great part of this evidence is in the Trial of George Sprott, vol. I. p. 302, CSV. tho' not fo full. For the Earl of Cromer-
fy, in his account of the Confpiracies of the Earl of Goturie, (from whence this is taken) fays p. 1 26 Mr. Crawforddid bring
a pamphlet printed at London, anno 1609. publiftied by Dr. George jibbot, then Archbilhop of Canterbury, who being providen-
tially in Scotland in the year 1608. the Doctor's curiofity brought him in amongft the multitude of hearers of that Trial (of G.
Sprott) whereby he was fo convinced of the truth of Gowrie's Treafons, and of the malice of the King's Calumniators, as moved
the good Doftor to intreat for an extract and account of the whole procefs, attefted by Sir William Hart, Lord Juftice of Scot-

land at that time, which the Doctor brought with him to England, and caufed it to be printed, with a long preface, (from
which the Trial of G. Sprott, vol. I. is taken.) But that paper, printed at London, being drawn out as a memorial for Dr. jib-

bot's own ufe, and not as a full abftraft of what is recorded, which I now publifli from the original Depofitions, Letters, svd
other Writs, lying in Record.

Vol. VII. M z
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" from Bour, in looking over and reading Bottr's

" letters, which he had in keeping of Reftalrig's ;

" and that he left the above-written letter in his

" cheft among his writings, when he was taken and
" brought away, and that it is clofed and folded

" within a piece of paper.

This forefaid Depofition was made by him the

joth of Auguft, 1608, written by James Primroje,

Clerk of his Majefty's Privy-Council ; and fub-

lcribed with the faid George Sprott's own hand -, in

the prcfence of, The Earl of Dunbar, the Earl of

Lothian, the Bifhop of Rojs, the Lord Scorn, the

Lord Holy-rood-houje, the Lord Blantyre, Sir Wil-

liam Hart, his Majefty's Juftice ; Mr. John Hall,

Mr. Patrick Galloway, Mr. Peter Her art, Mini-

fters of the Kirks of Edinburgh.

Subfci ibed with all their hands.

And alfo, the eleventh day of the forfaid month
and year, the faid George Sprott being examined,

in the prefence of a number of the Council and

Minifters aforefaid ; and it being declared to him,

That the time of his death now very near ap-

proached, and that therefore they defired him to

clear his confidence with an upright declaration of

the truth ; and that he would not abufe the holy

name of God, to make him,, as it were, a witnefs

to untruths : And fpecially being defired, that he

would not take upon him the innocent blood of any

perfon dead or quick, by making or forging lies and

untruths againft them-:

" Deponeth, That he acknowlegeth his grievous
" offences to God, (who hath made him a reafon-

" able creature) in abufing his holy name with
" many untruths, fen the beginning of this pro-
" eels : but now being refolved to die, and attend-

" ing the hour and time when it fhall pleafe God
" to call him, he deponeth with many atteftations,

" and as he wifheth to be participant of the king-

" dom of heaven, where he may be countable
" and anfwerable upon the falvation and condem-
" nation of his foul, for all his doings and fpeeches

" in this earth, that all that he hath deponed fen

" the fifth day of July laft, in all his feveral depo-
" fitions, were true in every point and circumftance

" of the fame ; and that there is no untruth in any
*.' point thereof."

And having defired Mr. Patrick Galloway to- make
a prayer, whereby he might be comforted now in

his trouble -, which was done :

Jl The faid Deponer with many tears after the

" prayer, affirmed this his Depofition to be true ;

" and for the confirmation thereof, declared, that

" he would Teal the fame with his blood."*

I had alrnoft forgotten that, which in this action of

his death was ftrange, and in a manner mavellous.

For being urged by the Minifters and other of good
Rank upon the fcaffold, that now at his end he

mould declare nothing but the truth (touching the

matter for which he fuffered) on the peril of his

own falvation and condemnation of his foul : he for

the greater affurance of that his conftant and true

Depofition, promifed (by the affiftance of God)
to give them an open and evident token before the

yielding of his fpirit. Which he accomplifhed

thereatter : for before his laft breath, when he had

hung a pretty fpace ; he lift up his hands a good
height, and clapped them together aloud three fe-

veral times, to the great wonder and admiration of

all the beholders,

yielded his fpirit.

And very foon thereafter he

As in the account of Gewrie's and his brother's

procefs, I did not infert the Libel and Summons,
nor Executions, verbatim, as being very tedious

and ufelefs to Readers -, on the fame motives I do fo

here, but I infert the Doom and Sentence verbatim:

The Libel, Summons and Autographons of thefe

and others being at full in the publick Records, and
patent to all enquirers.

June, 1609.
O-'O tvhilk Summons, with the Executions and In-

dorjations thereof refpetlive forefaids, being this,

inftant day read in prejence of bis Majefty's Commif-
fioner and EJlates of Parliament, firfl in Latin, and
thereafter in Scots ; The faid Robert Logan being

oft times called of new, at the Tolbootbwindow

of the faid Court of Edinburgh, to have compeared

and anfwered to the faid Summons of Treafon, and
Reafons and Caufes therein contained : And he not

compearing to have defended in the faid matter ; and
to have anfwered to the faid Summons, The faid Sir

Thomas Hamilton of Bynnie Knight, Advocate to

our Sovereign Lord, defired the faid EJlates Decla-

ration, if the Reafons of the faid Summons were Re-

levant : the whilk EJlates found the faid Summons
and Reafons and Caufes therein contained relevant.

Therefore the faid Advocate, of new for proving of

theforefaid Summons of Treafon raifed againft thefaid

Robert Logan, bearing and containing as is above-

written ; repeated all the forefaid mijfive Bills and the'

faids Depofuions of the faid Witneffes examined be-

fore the faids Lords of Articles and Lords of Secret

Council refpeSlive ; and alfo George SprottV DepojZ-

'

tiony Conviclion and Confejfwn, in Judgment; and at

his Execution to the death, for the faid caufe of Trea-

fon -, with the hail other Writs and Probations pro-

duced and repeated by him of before ; for proving of
the forefaid Summons of Treafon, and Reafons therein

contained ; and defired the faids Eftales of Parliament

yet, as of before, to advife the Probations forefaids^

led and deduced in the faid matter ; and to pronounce

their Sentence of Parliament thereuntil, according to

tht faid Probations and their Confciences : And there-

after, the hail Depofitions of the Witneffes, miffive

'

Bills, and hail Writs and Probations, being read,

feen, and confidered by the forefaids hail EJlates of

Parliament ; and they therewith being ripely advifed,

The faid Lord Commiffioner and Eftales of Parliament

finds, decerns and declares, That the forefaid umquhil

Robert Logan of Reftalrig, committed and did in his

life-tinte, open and manifejl Treafon, in all the Points,

Articles and. Manner, contained in the faid Summons:

and therefore, it was given for Doom by the mouth

of David Lyndfay, Dempfter of Parliament, in man-

ner and form as follows :

CT'HIS Court of Parliament fhows for Law, That

the faid umquhil Robert Logan of Reftalrig, ?»'

his life-time, committed the forejaid crime of Treafon

and Lefe Majefty ; and that he was Art and Part

guilty and partaker thereof, againft our Sovereign

Lord and Authority Royal ; and that the forefaids

cruel, wicked and treafonable crimes, were interprifed,

by his caufing, perfuafiov, counfel and help. Likeas,

the faid umquhil Robert Logan of Reftalrig, trea-

fonably counfelled the forefaid crime of Lefe Majefty to

his death, and in bis death, in all manner, at length-

contained in the faid Summons : and therefore, depones

and
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and declare, the Name, Memory and Dignity of the

faid umqubil Robert Logan of Reftalrig, to be ex-

tiuff and abolijhed, and his Arms cancelled, riven and

deletefurth of the books cf Arms, and Nobility ; fo that

bi> Pofterity Jkall be excluded, and be unbabile to pof-

fefs or enjoy any Offices, Honours, Dignities, Lands,

Tenements, Rooms, Rents, Poffefftons or Goods,

moveable or unmoveable, Rights and others what-

fomever, within the Kingdom, in all time coming;

and that all the /aids Goods, Lands, Rooms, Tene-

ments and other Goods, moveable and unmoveable,

Rights and others wbalfomever pertaining to the

faid umqubil Robert Logan of Reftalrig •, or

which might otberways have pertained to bimt

at any time, fince bis confpiring of the faid trea-

fonable Crimes, to be efebeat and fore-faulted to our

Sovereign Lord ; to appertain and remain perpe-

tually with his Majefly in properly. And this Igive

for Doom.

Note, Here, as in Gowrie's Procefs, that the

citing of dead Perfons is among the legal Forms,

prefcribed both by our Laws, and Laws of feveral

other Nations.

iGs^^w^x^z$m9^w%w&

XII. The Trial of the Lord BALMERINOTH, at

St. Andrews, the ioth of March, 1609. for High-Treafon,

7 7ac
-
L *

[The Lord Bahnerino was a profeffed Protectant : But, upon what Motive is not known,
he often preffed the King to write a Letter of compliment to the Pope, which, it feems,

his Majefty had as often refufed t© do. Hereupon, as the thing is related, Balmerino

writ the Letter, and bringing the King feveral difpatches at a time when his Majefty was
in hafte to be gone a hunting, thruft it in among the reft ; and the King, through inad-

vertency, in that hurry, figned it. The Letter thus figned, was fentaway, and no more
heard of it till fome years after, Cardinal Bellarmine mentioning of it to the King's

difadvantage, his Majefty was obliged to take notice of, and to queftion the Secretary

about it.]

iHE Lords being fet, the Lord Balmeri-

noth was fent for ; and being come, the

Lord-Advocate told him, There was a

Warrant come from his Majefty for his

Trial, and therefore defired to know, whom he

had entertained to fpeak for him.

He anfwered, He had great neceffity to fpeak,

the Caufe being fuch as concern'd his Life and E-
ftate; but he had greater neceffity to hold his peace,

by reafon of his Offence, which was fuch as it ad-

mitted no excufe ; and my grief for it fo great, as

it will not fuffer me to extenuate my Crime : and

therefore I will neither make any friend interefted in

that, whereunto my felf fell without the advice of

any -, nor will I defire a Lawyer to make that feem

lefs, which I would have all the world know to be

fuch as it is.

Herein are two points in which I would have all

men fatisfied concerning his Majefty : Firft, for his

Majefty's innocency in the writing of the letter

;

for I proteft I could never draw him to hear with

patience my motion. But he did utterly and abfo-

lutely refufe to take that courfe againft confeience,

which would neither fatisfy me, svho in a politick

natural courfe had conceited it might be behoveful

for his Majtfty ; and fo applied myfelf to that

crooked device, which hath worthily brought me to

thiseftate wherein I now ftand.

The fecond thing concerning his Majefty, is this,

That whereas fome in malice to his Majefty, or

my Friends in commiferation of my eftate, may
think and report it too rigorous and cruel a courfe,

which is held againft me in a matter of this moment,
the fuggefting of a letter of recommendation, to

proceed againft my life and eftate ; I would have
fuch know, that his Majefty's clemency is many
ways teftified unto the world in cafes that have

feemed more nearly to concern him •, and therefore

men fhould not judge of his Majefty's difpofition

to mercy by this action : but rather caft their eyes

upon my unhappinefs, who have offended in fuch a

point as his Majefty can extend no favour to me
without the damage of his own honour, which being

dearer to him than his life, it muft needs be more
tendered than twenty thoufand fuch lives as mine.

And therefore I defire not to be fpared at fo dear a

rate as the impeachment of his Majefty's honour.

There are likewife two things concerning myfelf,

which I defire all men to underftand. Firft, That

I had no aim at the alteration of Religion, or to

bring in a Toleration, or what you will term it, by

the writing of that letter : but merely a politick

courfe, as I have faid, which, as a natural man, I

conceited might further his Majefty's Right. And
this I proteft to be true, as I fhall anfwer God in

the

* Copied from a MS. in the Bodleian Library, Rotula in JnbivoA. 3033. 44. 10.

than that in the Cotton Library, Julius, F. 6. N. 34.

And tho' (hort, is a more perfect Copy
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the Day of Judgment, when the fecrets of all hearts

fhall be difclofed.

Next, I would have rto man think that it was

gain, or any private advantage that drew me to that.

For I proteft I never received or expe&ed the lead

reward from any Prince in the world, fave from

the King my Matter. And this, as I fhall anfwtr

the great God in heaven.

This faid, the Jury was called, and in their hear-

ing was read the Indictment, which aggravated his

crime by his Majefty's favours to him, which had

deferved more regard ; by his Majefty's refufal ; by
the dangers which did follow, or might have done ;

imputing all the Treafons which have been a-foot

fince, to be fruits of that letter ; aad laftly, charging

him with having intelligence with foreign eftates,

and enemies of the Gofpel, for the fubverfion of
the (late of Religion.

To all thefe he reply'd not one word'.

Then was read his confeffion taken in Frankland,

the effect of that which he made in London. Then
was read the fpeech he uttered before the Council at

Whitehall, containing his forrow, his fins, the fa-

vours he had received, his unworthinefs of them,

his defire to give his Majefty fatisfa&ion for his of-

fence to the laft drop of his blood. Laft, was read

a Letter from his Majefty to the Lord-Advocate,
{hewing his Majefty's refufal to Men to the Lord-.

Prefident's motion, and fetting down fome circum-
ftances which paffed betwixt his Majefty and the

Lord-Prefident at the time of the refufal, againft

all which the Prefident faid nothing.

So the Jury going together, after a time return-

ed, and found him guilty of all the parts of the In-
dictment.

Then the Lords conferring upon the Bench ; my
Lord Juftice fignified, That they were not to.pro-

ceed further till they knew more of the King's plea-

fure. And fo advifing the Lord-Prefident to fit

himfelf for God ; and giving the Jury thanks for

their pains and care they had of his Majefty's Ho-
nour ; the Court rofe.

[" He was by order from Court detained a Pri-
" foner for fome time ; and afterwards made a
" fort of Prifoner at large : till at laft, in confi-
" deration of his fubmiffive behaviour, and the
" fufferings he had undergone ; the King was
" pleafed to pardon him, and to reftore his blood
" and eftate."*

• His Son was tried for a Libel in the following Reign. See vol. I. p. 407.

XIII. The Arraignment and Confeffion of the Lord
Sanquire, (who being a Baron of Scotland) was arraigned by the Name of
Robert Creighton, Efq;) at the King's- Bench Bar, in Weftminjler-hallt on Sa-
turday the 2jth day of "June 1612. 10 Jacobi Regis, for procuring the Mur-
der of John Turner, a Mafter of Defence, whom he caufed to be fhot with

a Piftol by one Carliel, a Scotijhman, for thrufting out one of his Eyes in

playing at Rapier and Dagger *.

LL things according to the ufual form

being prepared, and the Prifoner brought

to the Bar, his Indictment was read.

Copia Indiclamenti Roberti Creighton Armig'.

Middl. TUR' prefentant pro Dom* Rege fuper

J facr'm fuum qd' cum Rob' Carliel nu-

per de Lond* Yeoman, & Jacob' Irweng nuper de

Lond' prsed' Yeoman, Deum prse oculis fuis non

habentes, fed inftigatione diabolica feducP, unde-

cimo die Maii anno regni Domini noftri Jacobi,

Dei grat' Angl'% Franc', & Hibernias Regis, fidei

defenfor' &c. decimo, & Scotije xlv. apud Lon-
don, videl'r, in parochia Sanfli Dunftani in Occi-

dent', in warda de Farringdon extra London prsed',

&c. vi & armis, &c. felonice ac ex maliciis fuis

pracogitat', in & fuper quendam Johan' Turner

adtunc & ibidem in pace Dei & difti Domini Regis

ex\ften\ infultum Sc affraiam fecer', & prasd* Ro-
berts Carliel quoddam tormentum, Anglice vo-

cat' a Piftol, valor' quinque folidorum adtunc &
ibid' onerat' cum pulvere bombardico, & glandine

plumbea, Anglice, charged ivith Gun-powder and
one leaden Bullet, quod quidem torment' idem Ro-
bertas Carliel in manu fua dextra adtunc & ibid*

habuit & tenuit in & fuper prsefat* Johan' Turner ad-

tunc & ibid' felonice, voluntarie, & ex malicia fua

prscogitat', fagittavit, & exoneravit, Anglice, did

Jhoot off and dijcharge,& prjed' Ro. Carliel cum glan-

dine plumbea prasd*, torment' prsd*, adtunc & ibid*

emiff. prsefatum John' Turner in & fuper finiftram

partem pedlor' ipfius Joh'n' Turner prope finiftram

mamillam ipfius Joh' Turner adtunc & ibid' felo-

nice percuffit, dans eidem Jo. Turner adtunc & ib'

cum glandine plumbea przd' e torment' prasd' ad-

tunc & ib'm emiff. in & fuper prasd' finiftram par-

tem peftor
1
ipfius Jo. Turner unam plagam mortal*

latitud* dimid' unius pollic* & profunditat* quinq;

pollic' de qua quid' plaga mortali prxd' J. Turner
apud Lond' prasd', in paroch' & ward' prsecr', in-

ftant* obiit : Et prjed* Jac. Irweng, felonice, & ex

mliacia

* From an authentick MS. lent the Editor.
5
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malicia fua praecogitat', adtonc & ib'm fuit prse-

fens, auxilians, afiiftans, abettans, confortans, &
manutenens, praefat' Robert' Carliel ad felon' &
murdr' prsed' in form' prsed' felonice faciend' &
perpetrand' : Et fie predict' Robert' Carliel & Ja-

cobus Irweng prefat' Johan' Turner apud Lond'
pred', in paroch' & ward' praed', modo & forma

pred', felon', voluntar*, ac ex maliciis fuispreco-

git' interftcerunt & murdraverunt, contra pacem
dicti Dom' Reg' nunc, coron' & dignitat' fuas

:

Qiiidam Robert' Creighton nuper de paroch' San-

ctse Margaret' in Weftm' in com' Middl' armig',

Deum pre oculis fuis non habens, fed inftigatione

diabolica feduct' ante felon' & murdr' prsed', per

prefat' Rob. Carliel & Jacob. Irweng modo &
forma prasd' fact' & pepetrat', fcil't, decimo die

Maii, an' regni dicti Domini noftri Jacobi, Dei grat'

Angl', Franc', & Hibern', Regis decimo, & Sco-

tiae xlv. prsed' Robert' Carliel apud predict' paroch'

Sanctse Margaret' in Weftm' prsed', in com'
Middi' pred', ad felon' & murdr' prsed modo &
forma prsed' faciend' & perpetrand', maliciof. felo*

nic', voluntar', & ex malicia fua pre-cogitata, in-

citavit, movit, abbettavit, confuluir, £5? procura-

vir, contr' pacem difti Domini Regis nunc, coron'

& dignitat' fuas, &c.

He then was demanded by the Clerk of the

Crown, whether he was guilty of procuring the

Murder of John Turner, or not guilty 3 he made
anfwer to this effect

:

My LORDS,
That which at my Arraignment the other day I

pleaded to the contrary, was not that I could be fo

unworthy to deny any fyllable of that I had former-

ly profeffed before fo honourable perfonages, nor

out of any defire that the leaft thing might be con-

ceal'd, which might -ferve for evidence ta convince

me of this foul fact, whereof I now ftand accus'd

and indicted, and whereof I formerly have, and now
do moft willingly and penitently confefs myfelf to

be guilty ; my purpofe then was only to gain time

for the difpofing of fome temporal affairs, and for

the better preparing of my Soul for her departure

from this Body •, for that I fhould long live, I nei-

ther expect, nor much defire. And now, my Lords,

if that may ftand with the courfe of the laws of the

land (whereof I am altogether ignorant) I will eafe

this Jury, the King's Council, and your Lordfhips,

and will confefs myfelf guilty of this fact in the

fame manner as it is laid in the Indictment.

Or if that may not be permitted by law, yet fhall

I give fuch evidence againft myfelf, as I fhall not

leave it needful in any point to be aggravated ; on-

ly in fome circumftances I will endeavour, if not to

extenuate the fact, yet at leaft to move your Lord-
fhips and this worthy audience to pity my cafe,

wherein I know I can fay nothing of fubftance, that

can help in a legal courfe of proceeding ; fo I much
fear that thofe circumftances I would deliver, I fhall

not be able at full toexprefs my own thoughts, both

by reafon of my own imperfections, and alio for

that I lack the perfect ufe of the phrafe of this

Country. But for that point, in fuch paffages as I

fhall not be underftood in, 1 will humbly intreat

your Lordfhips in your wildom, and this Audience

in their Charity to conceive, that my meaning is,

to make a full and true relation of all the paffages

of this bufmefs.

87
The firft motive of this fatal accident Was (as it is

Well known) that Turner playing with me at foils,

now about feven years paft at my Lord Norris's
houfe in Oxfordfkire, put out one of my eyes, and
that (as my Soul and Confcience was over-per-
fuaded) willingly and of fet purpofe. At the taking
up of the foils, I protefted unto him, I pla.y'd but
as a Scholar, and not as one that would contend
with a Mafter in his own profeffion, and thereupon
requefted him, That he would play as with a Scho-
lar ; the order whereof, tho' it be unknown to your
Lordfhips, yet to divers honourable perfonages that
are prefent it is known to be, to /pare the Face.
After this lofs of mine eye, and with it the great
hazard of the lofs of life, I muft confefs I ever kept
a grudge of my Soul againft him, but had no pur-
pofe to take fo high a revenge; yet in the courfe of
my revenge, I confidered not my wrongs upon
terms of Chriftianity, for then I fhould have fought
for other fatisfaction, but being trained up in the

Courts of Princes and in Arms, I ftood upon the

terms of Honour, and thence befel this Act of
Difhonour ; whereby I have offended,

l.- God,

2. My Prince.

3. My Native Country j and

4. This Country.

5. The Party murder'd,

6. His Wife j and

7. Pofterity.

8. Carliel, now executed ; and Iaft!y»

9. My own Soul.

And am now to die for mine offence.

1. Firft towards God s I hope that my earnefr.

prayer and fupplications unto him, have (now at

laft) obtain'd his grace and pardon for this my hor»
rible fin, for at my return from this place, the peo-
ple (of whom I expected fcorn and difgrace) did by
their pity and clemency move that in me, which the
pride of mine own heart would not till then fuffer

me to fee ; then I became to have a fenfe and feel-

ling of the foulnefs ofmy offence, which formerly I

could not perfuade myfelf was any more than a juft

revenge for fo foul a wrong : and fince that time fuch
inward comfort and confolation have I felt in my
foul, that I doubt not, but that my hearty contrition

and true repentance is accepted before God, and that

he of his mercy hath pardon'd mine offence.

2. For my offence unto the King's Majefty ; if I

had more than my life to make fatisfaction unto him,
I would think myfelf happy: and this favour 1 re-

queft of your Lordfhips, that the King may be tru-

ly informed of the fincerity of my confeffion, and of
my hearty repentance, and if it pleafe him not of
his favour and clemency to pardon me this offence,

yet I humbly defire, That I may die in his grace

and favour.

3. For mine own Country, let me intreat you that

this my Angular offence may not be laid as an afper-

fion or blemifh unto my Country 5 but that myfelf

alone may bear the fhame of it, and my Body the

punifhment.

4. Of this Country, becaufe I do deferve no favour,

I dtfire that of Chriftianity, you would be pleas'

d

to pity me as a repentant and lorrowful man.

5. For the party murder'd, my blood muft fa«

tisfy the law, to which I fhall add fuch true repen-

tance and hearty forrowfulnefs, as I hope, by Chrift's

mercy, will make fatisfaction for my offence.

6, 7. For
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6, J. For his Wife and Pofterity, fome relief I

have given already, and more, God willing, I will

add unto ir.

8. For Carliel, his too much affection to me, made
him too forward an executioner of my will and

wicked purpofe •, but I hope by his repentance, he is

pardoned his off. nces to God : in him I mull confefs

my fin is doubled, ;ind I pray God to pardon it me ;

for the manner of the murder,. I neither command-
ed, nor gave allowance to piftol him. But I con-

fefs, that at the requeft of Carliel and Grays, I gave

either of them a piftol to bring themfefves off, after

they fhould kill him. For him who is now fuf-

pected, I proteft before God and all this company,

I never knew him, nor fpake with him, nor dealt

either directly or indirectly with him in all my life.

c.. Laflly for myfelf, I commit my Body to the

King, and my Soul to God.

But, my Lords, befides mine own offence, which

in its own nature needs no aggravation, divers fcan-

tialous reports are given out, which blcmifh my re-

putation, which is more dear to me than my life.

Firft, That' I made fhew of reconciliation with

Turner, the which 1 proteft is utterly untrue ; for

what I have formerly faid, I do again affure your

good Lordfhips, That ever after my hurt received,

I kept a grudge in my Soul 3gainft him, and never

made the lealt pretence of reconciliation with him ;

yet this, my Lords, I will fay, that if he would have

tonfeffed and fworn he did it not of purpofe, and

withal wou'd have forfworn arms, I wou'd have

pardoned him: for, my Lords, I confidered that it

muft be done either of fet purpofe or ignorantly ;

if the firft, I had no occafion to pardon him ; if

the laff, that is no excufe in a mafter : and therefore

for revenge of fuch a wrong, I thought him un-

worthy to bear arms.

The fecond obloquy is, That to defer the revenge

fb long, argues an inveterate malice, and an ill dif-

pofition. For the deferring of my revenge, I an-

fwer, that at the receiving the hurt, I was fo

aftonifh'd, that I thought 1 had been flain ; and by

the opinion of my Phyficians from Oxford and other

places, my life was then in much danger for many
days after ; yet after fome months recovering my
ftrength, and getting fome eafe in mine eye, 1 went

immediately over into France, and there continu'd

two years, hoping of the recovery of mine eye again.

At the King of Denmark's coming hither, I came
out of France, and then hearing at Greenwich, that

Turntr play'd there before the two Kings ; I muft

eonftfs that after thofe prizes done, I fought for him

up and down: and if 1 had met him in any place of

the Court, I was then refolved to have run him
through ; though I muft confefs the place had made
my offence far greater. But milling him there that

day, the next day I went after him to London, and

there fought after him for two days, but could not

meet with him ; the firft news then I heard of him
was, that he was gone into the Country unto the

Lord Norris's, and fo for that time I was prevented

of my purpofe. Before his return I went into Scot-

land; and after my return again, I laid about for

him, ever intending all this while, to have acted it

myfelf. But feeing the difficulty of ir, both for that

I was well known about the While-friers, where he

dwelt and kept fchool, and yet did net myfelf know
Turner, but carried others with me for my direction,

I afterward agreed with two of my Countrymen,
who undertook the acting of this tragedy ; but no-

thing enfued upon it, and therefore I defire I may

conceal their names. After this my occafions cairj

me over into France and other parts, fo that my re-

frdence in this Country was very little, till now at

laft I dealt with this unfortunate Carlicl, who took

unto him one Graye for his partner, and brought:

him unto me ; and thofe two I directed to take a
lodging m the Fryers-, the better to difcover how
myfelf might come to revenge myfelf on the perfon

of Turner. But after fome delay they told me, I

could with no conveniency come myfelf to do it •,

but they faid, they would undertake it : to which I

affented, but prefcribed neither time nor manner
how they could effect it. After this, Graye fell quite

off,- and went to the Ships for Denmark, which Car-

lie! came and told me, and withal that Turner was
then gone out of town; but fince Graye had deceiv'cl

hrm, he would have no-body but himfelf, and
would affuredly kill him at his return, tho' it were.

with the lofs of his own life. But I being long de-

lay'd by two others whom formerly I fpake of, and

now alfo by thefe two, and feeing Graye gone, I

thought that Carliel had fpoken this but to give me
content, and the more to infinuate himfelf into my
favour, fo that I left hira without any further di-

rection, or much regard to his fpeech -, and never

heard more of him till I heard that Turner was flain,

the time whereof, and the manner, I proteft before

God and his Angels, I was altogether ignorant of ;

for had I expected it to have been done, I would
not have ftay'd myfelf here at the laft caft, for be-

fore that time I could with eafe have gone over into

France, for I had a licence to travel, and for tranf-

porting fome horfes.

Another afpetfion is laid on me, that this was

God's juft judgment, for that I was an iil-natured

fellow, ever revengeful and delighted in blood. To
the firft, I confefs I was never willing to put up a
wrong, where upon terms of honour I might right

myfelf, nor never willing to pardon where I had a
power to revenge. To the fecond I fay, that I was
never guilty of blood till now, yet I have, had oc-

cafion to draw my fword both in the field, and up-

on fudden violences, and have both given and re-

ceived hurts, and yet was never guilty of blood un-

to death till now; only \ muft confefs that upon
commiffion from the King to fupprefs wrongs done
me in my own Country, I put divers of the John-

fons to death ; but for that, I hope I (hall need nei-

ther to ask God nor man forgivenefs.

Laftly, The objection that fince my Imprifonment

I have attempted by the means of my Countrymen
to break prifon and efcape, a courfe which I proteft

upon my falvation was never moved unto me by
any, nor did I ever lodge fuch a thought in my
breaft, and for the further confirmation of that, I

refer myfelf unto the Marfhal, and his Officers,

who in the Prifon have feen and beft know my de-

portment during my imprifonment.

Thus, my Lords, have I troubled you with a te-

dious difcourfe, whereof I know no eircumftance

can in any. point of law do me any good, nor would
I be thought all this while to plead for my life ;

my defires only are, that my life might fatisfy for.

mine. offence, and that my reputation might not be

left defamed.

Laftly, my Lords, and the reft of the honoura-

ble and worfhipful prefence, I defire in Charity,

that you will confider thefe few circumftances to

move you to pity.

Firft, The indignity I received from fo mean a

man.

Secondly,
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Secondly, That it .was done willingly, for I have

been inform'il he bragg'd of it after it was done.

Thirdly, The perpetual lofs of mine eye.

Fourthly, The want, of law to give fatisfiction for

fuch a lofs

Fifthly, The continual blemifh I receiv'd thereby.

hiifilx, Unto this, I add my voluntary and free

confeffion. Let me. now add, my laft recjueft to

your Lordfhips, that the King may be truly in-

torm'd of thefc things. _ Contrition, Confeffion, and

fatisfaction are the means to obtain pardon from God
for our fins •, and thefe many times do move the

mercy of Princes, which if his Highnefs fliall ex-

tend to me, I fliall defire my life may be fpent to

do him firvicc; or if not, I fhall mod willingly

fubmit myftlf to his Majefty's good pleafure, and

yield to die.

The Lord Sanquire having ended his fpeech, Sir

Francis Bacon fpake as followeth.

In the cafe of life and death, the Jury's part is in

effect difcharged ;, for after a frank and formal con-

feffion, their labour is at an end : fo that what
hath been faid by Mr. Attorney-General, and fhall

be by myfelf, is rather convenient than neceffary. ;

My Lord Sanquire, your fault is great ; it cannot

be extenuated, and it needs not be aggravated ; and

(if it needed) you have made fo full an anatomy of

it, out of your own feeling, as it cannot be

match'd by myfelf, or any man elfe cut of a con-

ceit.

Thischrifiian and penitent courfe of yours, draws
me thus far, that I agree, that even in extre.am evils

there are degrees : fo this inftance of your offence

is not of the higheft ftrain ; for if you had fought

to take away a man's life for his Vineyard as Ahab
did, or for Envy as Cain did, or to poffefs his Bed
as David did, furely this offence had been more
cdious. Your temptation was revenge, which the

more natural it is to man, the more have laws both
divine and human, fought to reprefs it : (mibi vin-.

dicta.) But in one thing you and I fhall never agree,

that generous fpirits (you fay) are hard to forgive ;

no, contrariwifei generous and magnanimous fpirits

are readied to- forgive ; and it is a weaknefs and im-
potency of mind to be unable to forgive.

But to the purpofe ; howfocver murder may a-

rife upon feveral motives lefs or more odious, yet
the law both of God and Man involves them in one

89
.But now farther, my Lord, I would have y

look a little upon this offence in the gLfs pi G ;u's

judgment, that God may h.ive the glory. You tfa

friends and entertainment in foreign
_
parts : it had

been an tafy thing for you to have fet Carl/el, or

R>me other blodd-hburtd on Work, when your-pr-

fon had been beyond the fcas ; and fo this news

might have come to you in apacque.t,aivd.joutB^iUt

have fo look'd on how the ftorm would pa

God bereav'd you of this providence, and bound

you here under the hand of a Kingj that is though

abundant in clemency, yet no lefs zealous of

jullice.

Again, when you came in at Lambeth, you might

have perfifted in the denial of the procurement of

the frft, Carliel(a refolute man) might have cleared

you : for they that are refolute in mifchief, are com-

monly obftinate in concealing their procurers ; and

fo nothing fhould be againlt you but prefumptipn.

.But then God to take away all obftruction of jufticej

gave you the Grace (which ought indeed to ba

more comfort unto you than any evafion, or device,

whereby you might have efcaped) to make a clear

confeffion.

Other impediments there were not a few, which

might have been an interruption to this day's juftice,

had not God in his providence removed them.

But now, that I have given God the honour, let

me alfo give it where it's next due, which is to the

King our fovereign.

This murder, was no fooner committed, and.

brought to his Majefty's ears, but his indignation-

(wherewith at firft he was mov'd,) caft himfelf pre-

fently into; a great deal of care, and providence to

have juftice done.

Firft, came forth his proclamation, fbmewhat of

a rare form, and deviled and in effe& directed by his

Majefty himfelf, and with that he did profecute the

offenders (as it were) with the breath and blafts of

his mouth. Then did his Majefty ftretch forth

long arms, (for Kings you know have long arms)

one of them to the fea, where he took Gray fhipped

for Sweden, who gave the firft light of teftimony ;

the other arm to Scotland, and took hold of Carllel,

e'er he was warm in his houfe, and brought him the

length of this kingdom under fuch fafe watch and-

cuftody, as he cou'd have no means to efcape, nor

learn no leffons to ftand mute ; in which cafe per-

haps this day's juftice might have received a flop.

So that I may conclude that his Majefty hath fhew'd

degree ; and therefore you may read that in Jeab's himfelf God's true Lieutenant, and that he is. no re^

cale, which was a. murder upon revenge, and
match'd with your cafe ; he for a dear brother, and
you for a dear part of your own blood ; yet there

was a fevere charge given, it fimll net pajs unptt-

nljhtd.

And certainly the circumftance of time is heavy at what time Carliel and Gray, and you, my Lord,

fpecterof perfons, but E»glijh
l

Sects, Noblemen,
Fencer, (which is but an ignoble trade; are all to

him alike in refpeft of juftice.

Nay, I may fay farther, that his Majefty hath

had in this matter a kind of prophetical Ipirit ; for

unto you ; it is now five years fince this unfortunate

man Turner, be it upon accident or defpight, gave'

the provocation, which was the feed of your malice.

All paffions are affuaged with; time •, love, hatred,

grief, &c. all fire burns out with time, if no fewel

be put to it : for you to have been in the gall of bit-

ternefs fo long, and to have been in a rtftlcfs cafe of
his blood, is a ftrange example.

.
And I muft tell

yourfelf were fled no man knew whither, to the four

winds ; the King ever fpake.in a confident and un-

dertaking manner, that wherefoever the offenders

were in Europe, he would produce them forth;

to juftice ; of which words, God hath made him

m after.

Lofily, To return to you, my Lord, though your

offence hath been great, your confeffion hath be

you plainly, that I conceive you have fuck'd thofe free, and your behaviour "and fpeech full of difcre-

affe&ions ot dwelling in malice rather out of Italy,

and outlandifh manners, where you have converfed,
than out of any part of this Ifland-of England and
Scotland.

Vol. VII.

tion •, and this fheweth that tho' you cou'd not refill

the temptation, yet you beara generous and chriftian

mind, anfwerable to yourmoble Family of whicli

you are defcended. This I commend in you, and
'

N take

-
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take it to be an affur'd teftimony of God's mercy

and favour •, fo refpeft whereof all worldly things

are but trafh :' and fo it is fit for yovij as your flats

how ftahdsy to account them.

Then being demanded, whether he would fpealt

any more for himfelfj he faid, no ; only defired

that the King might be made acquainted with what

he had already faid.

Whereupon Judgment being required for the

King ;

Mr.- Juftice Teherton gave Sentence of death a-

tJainft him as followeth

:

My Lord Sanquire^

You are a Nobleman of Scotland^ and (as I have

heard yourfelf fay) a Baron of above three hundred
years antiquity ; which I believe to be true. But
now you have moft wonderfully dishonoured the

Nobility of your ancient Houfe by this unhappy
action ; an action of murder fo bafe and fo barba-

rous, as the like I never heard of, nor fcant the

like a maiT fhall never read of.

The manner of it is fuch, as is exceeding ftrange

:

done upon the fudden 1 done in an inftant! done
'with a piftol ! done with your own piftol ! under

the colour of kindnefs

:

: As Cain talk'd with his bro-

ther Abel, he rofe up and flew him.

Your executioners of the murder left the poor
miferable man that was murdered, no time to de-

fend himfelf ; no time to pray for himftlf ; fcant

any time to breathe out thefe laft words, Lard have
mercy upon me f

The ground of this malice that you bore him,
grew not out of any offence that he ever willingly

gave you, but out of the pride and haughtinefs of

Jour own felf; for that in the falfe conceit of your
own fkilf, you would needs importune him to that

action, the fequel whereof did moft unhappily breed

your blemifh,; the lofs of your eye.

And you have profecuted this malice very long ;

for you follicited others four or five years at the leaft,

to have committed this foul and heinous murder.

And this your fault is far greater than if you had

committed the fact yourfelf ; for then it had been

but your own fingle murder only ; but now have

you made them who were the executioners of your

malice, murderers alfo with you : fo you have made
their bodies fubjeeft to the juftice of man, and their

fouls fubject to the juftice of God, which, without

his great mercy, they muft endure.

All thefe circumftances do exceedingly aggravate

your offence.

This offence of yours is called one of the crying

fins ; for God faid unto Cain, The voice of thy bro-

thers blood (a ftrange phrafe, a voice of blood !)

crieth unto me from the ground.

And for the punifhment of it, it is faid elfewhere

in the facred word of God, That he that Jheddelh

man's blood, by man fhall his blood be fhed. Again,

But this punifhment of blood is not indeed tofhed blood

;

for it is better that one fhould die by the law, than

many without it.

You are, my Lord, to take a ferious confedera-

tion of the fhort eftate of your life wherein prefenrfy

io Jac. I,

yon ftand ; for by the juftice of the Law, you muft
fuffer the pains of death j and be affuredly perfuaded,

the time is not far off : for tho' the King be ex-

ceeding merciful, yet is he alfo exceeding juft. And
he hath had fuch an extraordinary care of juftice in

{his cafe, that tho* it were plotted by you, my Lord,
that the murderer fhould efcape, and fly into his

own country of Scotland, far remote from the juftice

of the Law of England ; yet his Majefty's care hath
fo purfued him, that there he was quickly appre-
hended, and that country could be no protection

for him. Nay, his Majefty moft religioufly, and
moft like a juft Prince, protefted, that if he were
in any part of Chriftendom to be found, he would
furely have him ; fo zealous is he of juftice in this

fo heinous an offence of murder. And in a matter
that concerns juftice, he refpects not his own native

nation of Scotland, more than he doth his own here-

ditary Realm of England.

Therefore, my Lord, prepare yourfelf to die ; and
tho' the manner of your death be by tfie Law of
England unfitting (as you perhaps may think) for a
man of your Honour and Blood, yet furely it is fit

enough for a man of your merit and offence. And
the Law of England makes no difference of fubjects

in matters of Felony for the manner of their deaths,

when there is no difference of fubjects in the manner
of their offences ; and not where, but how a man
dieth, maketh to the purpofe : for the way to heaven
is of like difference from all places. And, indeed,

there is no death miferable, which the death of the

foul doth not follow.

Death is the way of all the world, the pafiage of
all the earth, and the end of all men ; and not men
alone, but all worldly things are mortal, the foul of

man only excepted.

Therefore, my Lord, provide carefully that your
foul may have a good and godly departure from the
body, which will furely be by your unfeigned con-
feffion and earned repentance of all your fins, and
efpecially of this moft bloody, this moft heinous

and crying fin, by your humble calling and crying

upon God for his mercy and forgivenefs, and by
confident and ftedfaft faith in Chrifi Jefus, to receive

and accept it.

For repentance is an act of all acts, and faith in

the mercies of God is the Star that goeth before the

face of repentance, and very exceeding available by
thefe three fyllables, peccavi.

And fo with this fhort Exhortation I will end ;

and wifh, whatfoever your life hath been heretofore,

yet that your death may'be happy now.

And fo I will proceed to Judgment.

You have been indicted as acceffary to wilful mur-
der, as acceffary in procuring the murder ; and upon
this Indictment you have been arraigned, and upon
your arraignment you pleaded not guilty ; but fince,

upon better advifement and judgment, you have

confeffed the fact: The Court therefore doth award,

That you fhall be bad from hence to your former
place of Imprifonment, and from thence to the place

of execution, and there be hanged till you be dead.

And God have mercy upon your foul.

And then the Judge fpeaking to the Sheriff, faid,

Mr. Sheriff, fee execution be done *.

On

* The King had offered 1000 /. for apprehending of him : the Arclbifhop of Canterbury and federal great mea interceded

for him in vain ; nothing could avail with the King to pardon him, who thought the making him an example was neceflary to

curb the infolence of the Scots, who had already committed fundry outrages in England. It is thought the chief thing that con-

tributed to this murder, was, the Lord Sanjuire's being at the Court of Henry King of France, who alked him, Honu he loft bis eye?

he told him, It was acne with a ftuiord. The King replies, Doth the man live ? This queftion made fuch an impreflion upon
the young Lord, that at his return to England, he caufed Turner to be murdered in White-Friars. See The Complete Hifcry of
England, vol. II. p. 683. and Rafin, vol. iX.p. 336. &vo.
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On Monday following, being St. Peter's day, the

2 r.hof June, 1612. the Lord Sanquire was brought

tin the prifon fomewhat early in the morning,

into the Great Palace-Yard before Wejtminjter-Hall

great gate, there to fuffer death on a gibbet erected

for that purpofe ; where being afcended the ladder,

he fpake to the people a good while, excufing him-

felf for the fact no otherwife than formerly he had

done at the King's -Bench Bar : afking God and the

world forgivenefs for the fame, protefting his de-

teftation thereof, now that he truly underftood the

foulnefs of it ; affirming, that till he firft was brought

to his Trial, the devil had fofar blinded his Under-

ftanding, that he could not apprehend that he had

done amifs, or otherwife than was fitting for a Man
of his Rank and Quality, having been trained up in

the wars, and lived the life of a foldier, which fort

of men, he faid, ftood more on points of Honour
. than Religion. He humbly thanked God that had

opened his eyes, and given him the grace to fee his

offence, and truly to apprehend the foulnefs of it.

At length, he profeffed himfelf to die a Roman Ca-

tholick, and defired all Roman Catholicks there pre-

fent to pray for him. He faid, that for worldly re-

flects he had long neglected the publick profeffion

of his faith in that kind, and he thought God
was angry with him for it ; and he knew not but

God might inflict this juft punifhment upon him
for that neglect ; and therefore he advifed all men
that ftood fo affected in heart, not to procraftinate

nor delay ; for delays, he faid, are dangerous.

The Religion, he faid, was a good Religion, a

ing Religion, and if he had been conftantin that

Religion, he was verily perfuaded he had never

:n into that milery.

So falling tc his prayers for a while in private,

after in publick praying for the King and

Queen, their Royal Iffue, and the State both of

nd and Scotland, with the Lords of the Coun-

cil, and Church, he fubmitted himfelf to the Will

or the Executioner; who cafting him off the ladder,

fuffered him there to hang a long time, that people

in this great man might take notice of the King's

greater juftice.

Note, That this Lord was tried by the Country,

but challenged his Trial by Peers, which was denied

him, becaufe tho' he were a Lord in Scotland, yet he

was no Lord of the Parliament here in England, nor

had any Englifh Barony.

Note alfo, That Carliel and another with him,

but whether it were Gray or no, I cannot certainly

affirm, but fure I am, it was one that was with Car-

liel when he did the fact (and I take it to be my
Lora's Page; were hanging on two gibbets fet up in

Fieet-Jlreet, over-againft the great Gate of. the

White-Friars, very early in the morning, before

the Lord Sanquire had his Trial *.

Note alfo, That one of thofe gibbets was higher

than the other by the length of a man, or there-

abouts ; and I demanding the reafon thereof, was
anfwered by a ftander-by, that the manner of Scot-

land is, that when a Gentleman is hanged with a

man of meaner quality than himfelf, the Gentleman
hath the honour of the higher gibbet, and thinks

himfelf much wronged if he be not fo difpofed of.

9 1

Whether this anfwer was ferious,or by way offcornt

let him that defireth to be refolved, by enquiry re-

folve himfelf.

Sir Edward Coke, in his ninth Report, p. 117,
& feq. gives the following account of

The Lord Sancbar's Cafe.

DObert Creigblon, Lord Sanchar-f, a Baron of Scot'

land, of his malice prepenfe at IVeftminJler in

the County of Middle/ex, incited and procured Ro-
bert Carliel to kill John Turner, who accordingly

affociating himfelf with one James Irtveng, the 1 ith

of May now laft paft, killed the faid John Turner
within .the City of London. And the King in his

zeal to juftice in this cafe, immediately fent for the

two Chief-Juftices and Chief-Baron, and commanded
there fhould be fpeedy proceeding againft the Lord
Sanchar, according to law. To which the Juftices

anfwered, That the Lord Sanchar was but an accef--

fory in this cafe, and therefore he (a) could not by
law be convicted before the principal is attainted ;

but if the principal could be apprehended, then both
might be attainted with more expedition than could

be, if die principal fhould be attainted by utlagary.

Then it wasafked, how the Lord Sanchar, being an
ancient Baron of Scotland, fhould be tried : and it

was anfwered by them, That none within this

Realm of England is accounted (b) a Peer of the

Realm, but he who is a Lord of the Parliament of

England; for every fubject either is a Lord of the

Parliament, or one of the Commons, and the Lord
Sanchar was not a Lord of the Parliament within

this Kingdom, and therefore fhould be tried by the

Commons of the Realm, viz. Knights, Efquires,

or others of the Commons ; and therewith agree

our books, as well ancient as others, (c) 1 1 E. 3.

Brief 473. 8 R. 2. (d) Procef. pi. ult. {e) 20 E.
4. 6. a. b. 20 El. (/) 360. Then the King afked,

in what Court, after the principal is attainted, the

Lord Sanchar fhould be tried. And the Juftices

anfwered, that forafmuch as the procurement was
in Middle/ex, it was moft convenient to try him in

the King's Bench. And thereupon the King re-

folved that he fhould not be committed to the

Tower, but to the Prifon of the King's Bench,

where he might be, if occafion required, fooner

and eafier examined than if he fhould be commit-

ted to the Tower : and the King commanded the

faid Juftices that all things fhould be prepared for the

le^al proceeding •, and that he would endeavour

to caufe not only the principal, but others alfo who
might difcover the truth of the fact, to be appre-

hended. And thereupon the faid Chief-Juftices con-

ferred with the other Juftices of the King's-Bench,

before whom the Lord Sanchar fhould be tried.

And before them divers queftions were moved con-

cerning the legal proceeding in this cafe. 1. Upon
the Statute of (g) 2 E. 6. c. 24. by which it is

enacted, as to this point, in this manner : And far-

ther be it enabled by the authority afore/aid, That

uihere any Murder or Felony hereafter fhall be com-

mitted or done in one County, and another perfon or

more fhall be acceffory or acceffories by any manner of

wife to any fuch Murder or Felony in another County,

that

* See the Record of the conviction of Carliel and Irwertg, in Csie's-ninth Report, p. 114.

t Wilfon's Hilt. p. 59, 60. (a)4Co.43.b. (b) Co. Lit. 16. b. 7 Co. IS- a. Calvms Cafe. 2 Init. 3 Inlt. 30.

M 7 Co. 15. b. 16. a. Calvin's Cafe. (J) Fitz. Procefs 224. 7 Co. 15. b. Calvin's Cale. (e) 7 Co. 15. b.

Calvin's Cafe. Br. Nofme de Dignity 49. (/) 7 Co. 15. b. 23. a. Calvin's Cafe. Dy. 360. pi. 6. Co. Lit. 261 . b.
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that then an Indiclment found or taken againft fuch

acceffory, or accejfories, upon the circumftance of fuch

matter before the Juflices of the Peace, or other Juflices

or Commiffioners, to inquire of Felonies, where fuch

offence of acceffory or acceffories in any manner of wife

Jhall be committed or done, pall be as good and ef-

feclual in law, as if the principal offence had been

committed or done within the fame County where fuch

Indiclment Jhall be found : And that the Juflices of

Goal-delivery, or Oyer and Terminer, or two of them,

of or in fuch County where the offence of any fuch

accejfory Jhall be hereafter committed and done, upon

fuit to them made, Jhall write to the Cuftos Rotulo-

rum, or Keepers of the Records, where fuch Princi-

pal Jhall be hereafter attainted or convicled, to certify

them whether fuch Principal be attainted, convicled,

or otherwife difcharged of fuch principal Felony ; who

upon fuch writing to them or any of them direcled, pall

make fufficient Certificate in writing, under their Seal

or Seals, to the faid Juflices, whether fuch Principal

he attainted, convicled, or otherwife difcharged, or

not. And after they, that fo pall have the Cuftody

of fuch Records, do certify that fuch Principal is at-

tainted, convicled, or otherwife difcharged of fuch

offence by the Law ; that then the Juflices of Goal-

delivery, or of Oyer and Terminer, or other there

authorised, pall proceed upon every fuch acceffory, in

the County or Counties where fuch acceffory or accef-

fories became acceffory, in fuch manner and form as if

both the faid principal offence and acceffory had been

committed and done in the faid County where the offence

of the acceffory was or pall be committed or done. And
that every fuch acceffory, and other offenders above

expreffed, pall anfwer upon their arraignments, and

receive fuch Trial, Judgment, Order and Execution,

andfuffer fuch Forfeitures, Pains and Penalties, as is

ttfed in other cafes of Felony : Any Law or Cuftom to the

contrary heretofore ufed in any wife notwithstanding.

And upon this Statute, divers {h) queftions were

moved, i. If the Indiclment in the County of

Middlefex of the Acceffory Ihould recite, that the

Principal was indicated before Commiffioners of Oyer

and Terminer in the City of London, (as in truth he

was) or if the Indiclment fhould recite in fado, that

the Principal committed the murder in London, &c.

And it was refolved, that the Indiclment in Middle-

fex fhould recite defaclo, that the Principal commit-

ted the murder in London. For the recital, that the

Principal is indicled of murder in London, is no di-

redl affirmation that the principal committed the

murder ; for the Indiclment is but an accufation,

and in lieu of the King's declaration, which may be

true or falfe ; and this agrees with former prece-

dents. And accordingly the Indiclment was drawn,

upon which the Acceffory was convicled, as appears

before by the Indiclment itfelf.

2. The fecond queftion moved upon the Statute,

was, If the (i) Juflices of the King's-Bench are

within thefe words, Juflices of Goal-delivery, or

Oyer and Terminer ? And it was objecled, that the

King's-Bench is the higheft Court of ordinary Juftice

in criminal caufes within the Realm, and paramount

the authority of Juftices of Goal-delivery, and Com-
miffioners of Oyerapd Terminer; and as it is held

in 27 Aff. 1. is (£) more than the Eyre; for they fhall

(4) 3 Irtft.

4lnft. 73.
J.8, 49. (I) 3 Inft.

Fitz. Affife 246.

103. 3 Mar,
Br. Efcape 21

examine the errors of the Juftices in Eyre, Goal-
delivery, and Oyer and Terminer ; and therefore

inafmuch as the Juftices of the King's-Bench are pa-
ramount and fuperiors over all the others, t,hey can-
not be included within their inferiors, viz. Juftices

of Goal-delivery, or of Oyer and Terminer. Alfo
the Juftices of the King's-Bench have a diftincl and
fupreme Court ; and the Juftices of Goal-delivery,

and Oyer and Terminer, other diftincl and fubordi-

nate Courts. And therefore it was adjudged Hill. 30
El. Reg. in the King's-Bench, that where. R (I) Smith
was indicled of forgery of a falfe Deed at the Sef-

fions of (02) Peace in the County of Oxford; and
the Statute of 5 El. c. 14. which inflicls the punifh-

ment, and upon which Acl the Indiclment was
grounded, provides that the Indiclment fhall be
taken before Juftices of Aftlze, aad Juftices of Oyer
and Terminer : And altho' the Juftices of Peace
by their Commiffion have power to hear and de-
termine Felonies, Trefpafs, £s?<r. and have an exprefs

claufe ad audiendum dff terminand', fo that they are,

as it was urged, Juftices of Oyer and Terminer

;

yet it was refolved per tot' cur', that becaufe there

was a Commiffion of Oyer and Terminer known
diftinclly by that name, and the Commiffion of the

Peace known diftinclly by another name, that the
faid Indiclment was not well taken, and therefore

wasquafhed. But it was refolved, that the (») Juf-
tices of the King's-Bench are the fovereign Juftices

of Goal-delivery, and of Oyer and Terminer ; and
therefore they are included within the faid words

:

And therefore it is held in 7 E. 4. 1 8. a. & 4 H. 7.

18. that if an Indiclment of forcible Entry be re-

moved into the King's-Bench, the Juftices of the

King's (0) Bench fhall award reftitution ; and yet

the Statute of 8 H. 6. c. 9. fpeaks only of Juftices

of the Peace ; but the reafon is, becaufe they have
the fovereign and fupreme authority in fuch cafes.

And according to this refolution, the Juftices of
the King's-Bench wrote .according to the faid Acl
to the Juftices of Goal-delivery in London, before

whom the Principal was, &c. who certified the Re-
cord, &V . as appears before at large.

3. It was moved, if the Lord Sanchar could not
in term-time be indicled, arraigned, and convicled
at Newgate before Commiffioners of (/>) Oyer and
Terminer for the County of Middlefex, and it was
refolved he could not ; for the King's-Bench, as has

been faid, is (q) more than Eyre, and therefore in

(r) Term-time no Commiflloner of Oyer and Ter-
miner, or Goal-delivery, by the common law, can
fit in the fame County where the King's-Bench fits;

for (s) in prafentia majoris ceffat poteft' minoris, and
therewith agrees 27 Aff. p. 1. But Carjiel and Ir-

weng were indicled and attainted in London, where
the murder was committed, before Juftices of Oyer
and Terminer in the (t) term-time, becaufe in ano-

ther County than where the King's Bench fits.

4. It was moved, if the Lord Sanchar being in-

dicled in the King's-Bench, if there muft be (a) fif-

teen days for the return of the ve. fa. for if fifteen

days are requifife, he cannot be arraigned this term.

And it was refolved not, becaufe the offence was
committed in Middlefex, where the Court fits ; but if

the Indiclment had been taken in any other County,

and
Br. Oyer and Termin. 8. 4 Inft. 73. Cawley 66. Poftea 1 18. b. (i) Stanf. Cor. 35.

Br. Jurifdia. 66. Poftea 118. b. Br. Judges, Juftices, &c. 16. (/) Cro. El. 87.
697. 3 Inft. 103. Cawl. 258,259. (») Cr. El. 601!, 697. Cawl. 258, 259. Savil 134. H. PC. 165. (») H. P. C. 165. Cawley
66. 3 Inft. 103. Antea 1 18. a. 3 Mar. Br. Oyer & Terminer 8. 4. Inft. 73. (0) Kelw. 159. a, b. Dy. 187. pi. 6. 11 Co. 59. a. b.

65. a. 1 Roll. Rep. 92. B. forcible Entre 27. Dal], z$. pi. 8. Dall. ia Kelw. 204. pi. 2. Dall in Na(h pi. 2. Fitz Entre 44. Br.
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and removed thither, there ought to be fifteen days,

fcfV. and therewith agree the precedents, and the

continual ufage of the -fame Court.

5. It was relblved, that forafmuch as there was

not any direct proof, that James Irweng was com-

manded or procured by the Lord Sanchar to commit
the murder, but that he afibciated himfelf to Robert

Carliel who was procured by him, that the (v) beft

way is to indict the Lord Sancbar, as acceffory to

Robert Carliel only : for Indictments which concern

the life of men ought to be framed as near the truth

as may be, ci? eo potius, becaufe they are to be found

by the oath of the grand Inqueft, which finding is

called (#) verediclum, quafi ditlum verttalis; and yet

it was refolved, that if one is indicted as accefibry

to (y) two, and he is found accefibry to one, the

verdict is good. Vide the Statute of IV. 1. c. (z)

14. by which it is enacted, That none be outlawed

upon appeal of commandment, force, aid, or receit,

until he that is appealed of the deed be attainted, fo that

one like law be ufed therein through the Realm: which

is but an affirmance of the common Law: for there

cannot be an accefibry, unlefs there be a principal,

no more than there can be a fhadow, unlefs there

be a body. But this word appeal has two fignifi-

cations in law ; one general, and that is taken for

an accufation generally, and accufatio eft duplex,

either by inquifition, i. e. by Indictment, and that is

at the fuit and in the name of the King •, or by the

party, and in his name, as in appeal by Writ or

Bill : or by Appeal, i. accufation of an approver,

and therewith agree all our books, and Stamf. I. 2.

de Plac' cor' c. 52. /. 142. b. where he faith, after

the confefiion of the Crime, the Felon may appeal,

/. accufe others coadjutors with him to do the Fe-

lony, and in this particular fenfe for accufation of

the party it is oftner taken. And as there are two
manner of accufations, fo there are two manner of

attainders of Felony, / by judgment given, / one

at the King's fuit, and the other at the fuit of the

party •, and' both thefe attainders are in two man-
ners, one after appearance, and the other upon de-

fault after appearance, two ways, f. either by ver-

dict, or confefiion ; and at the fuit of the party, a

third way, / by battle, upon default by procefs of

outlawry, where judgment is given by the (a) Co-
roners, or by thofe whom an Act of Parliament and
cuftom have enabled. And in the Statute of W. (b)

1. thefe words, upon appeal of commandment, &c. are

to be intended of an accufation generally, / by in-

dictment, as by Writ or Bill, csV. and thefe words,

until he that is appealed of the deed be attainted, are

meant of all manner of attainders, either at the

King's fuit, or at the fuit of the party, and either

upon appearance or upon default. And afterwards

in the fame Act, provifion is made for the appeal

of the party, which implies that the word appeal

(hall be taken in the general fenfe.

6. It was refolved, that if the principal is (c
)

erroneoufly attainted, either for error in the procefs,

or becaufe the principal being out of the Realm,
l£c. is outlawed, or that he was in prifon at the time
of the outlawry, tiff, yet the accefibry (hall be at-

tainted, for the attainder againft the principal

ftands till it is reverfed ; and therewith agrees {d) 2
R. 3. 12. the refolution of all the Juftices in the

King's-Bench" : And in 1 8 E. 4. 9. b. the {e) princi-
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pal was erroneoufly outlawed for Felony, and the

accefibry taken, indicted, arraigned, convicted, at-

tainted, and hanged ; and afterwards the principal

reverfed the outlawry, and was indicted and ar-

raigned of the faid Felony, and found not guilty,

by which he was acquitted ; and all this appears in

the faid book. Then it will be demanded, that

forafmuch as there cannot be an accefibry, unlefs

there is a principal, and in this cafe there is no prin-

cipal, how the heir of the accefibry (hall be reftored

to the land vjhich his father had forfeited by the faid

unjuft attainder? To that it is to be anfwered, that

the heir may enter, or have his action, for now upon

the matter by act in law, the attainder againft his

father is without any writ of error utterly annulled,

for by the reverfal of the attainder againft the prin-

cipal, the attainder againft the accefibry, which de-

pends upon the attainder of the principal, ipfo faclo

is utterly defeated and annulled ; and this notably

appears in an ancient book, in the time of E.i. tit.

Mort-daunceft. 46. where the cafe is, A was indicted

of Felony, and B. of the receipt of A. A. eloined

himfelf, (and is outlawed :) B. was taken, and put

himfelf upon inqueft, and found guilty, for which

B. was attainted, and hanged, and the Lord entred,

as into his efcheat •, and afterwards A. came, and

reverfed the outlawry, and pleaded to the Felony,

and was found not guilty, by which he was acquit-

ted ; whereupon the heir of B. brought a (/) Mort-

dauncefter againft the Lord by efcheat, who came and

(hewed' all this matter, and there was a demur upon

it ; and it was awarded, that the heir of B. (hould

recover feifin of the land •, for if B. was now alive,

he (hould go quit by the acquittal of A. becaufe he

could not be receiver of a felon, when A. is no fe-

lon ; and all this appears in the faid book. Vide

4 E. 3. 36. b. in Dower 43 E. 3.3. a. in Affife &
Reidef. 8 H. 4. 4. n H. 4. 4. 4 E. 4. 20. 6 E. 4.

9. 13 E. 4. 4. 9 H. 6. 38. b: 8 H. 7. 10. 6? vide the

cafe of fentence (f) of deprivation of one, and pre-

fentment, inftitution, and induction of another ;

and after by relation of a general pardon, ipfo faclo,

all are reftored without appeal, or new presentation,

admifiion, or inftitution, qa" vide (h) Dy. Nota
reader, to ouft all queft. to what gaol offenders

(hall be committed, it is enacted by the ftatute of

(/') 5 H. 4. c. \o. that none (hall be imprifoned by
any Juftice of the Peace, but only in the common
gaol, faving to lords and others, who have gaols,

their franchifes in that cafe. By which it appears,

how Juftices of Peace offend who commit felons,

&c. to either of the Counters in London, and other

prifons, which are not common goals.

But forafmuch as feveral peribns have earneftly

defired to know the circumftances, as well of the

proceeding, as of the fact itfelf, I will comply with

their requeft.

E> Obert Creighton, Baron of Sancbar, a Scotchman,

about five years ago play'd at Foils with John
Turner a Fencing-mafter, and it happened that Tur-

ner in playing (truck out the Baron's eye with his

Foil ; upon which the Baron, finding himfelf impa-

tient under fo great an affront, and not able to bear

the lofs of his eye without having his revenge, re-

folved to procure fomebody to kill Tmer ; and

among his other fervants, he prevailed upon Gilbert

Gray

O) 2 Inft. 183. (*) Co. Lit. 226. a. (j>) 2 Inft. 183. H. P. C. 26c. (*) 2 Inft. 182, 183. 3 Inft. 138.
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Gray and Robert Carliel, Scotchmen, two of his fol-

lowers, to Shoot Turner upon the firft opportunity

that Should offer. Thefe two then undertook to ac-

complish this defign, and induftrioully endeavoured

to execute it ; but the ninth day of May laft, Gray

repenting of a purpofe and aft fb barbarous, vile and

bloody, being touched with the Motion of the Holy
Ghoft, refolved to proceed no farther ; which the

Baron of Sancbar being informed of, and that Gray

Slackened in his promife, Robert Carliel, as is afore-

faid ijndertook to execute what he had promifed :

who, the eleventh of May following, affociating

himfeif with James Irweng a Scotchman of the fron-

tiers, about Seven o'clock in the evening came to

a houfe in the Friars, which Turner ufed to frequent

as he came from his fchool, which was near that

place ; and finding Turner there, they faluted one

another, and Turner with one of his friends fat at

the door, afking them to drink ; but Carliel and Ir-

weng turning about to cock the piftol, came back

immediately, and Carliel drawing it from under his

coat, difcharged it upon Turner, and gave him a

mortal wound near the left pap ; fo that Turner, af-

ter having faid thefe words, Lord have mercy upon

me! lam killed; immediately fell down. Where-
upon Carliel and Irweng fled, Carliel to the town,

and Irweng towards the river ; but mistaking his

way, and entring into a court where they fold wood,
which was no thorough-tare, he was taken. Carliel

likewife fled, and fo did alfo the Baron of Sancbar.

The ordinary Officers of Juftice did their utmoSt,

but could not take them : for in fact , as appeared

afterwards, Carliel fled into Scotland, and Gray to-

wards the Sea, thinking to go to Sweden, and San-

char hid himfeif in England.

The impediments of Juftice, difficulties of Law,
and impoflibilities of legal Proceeding to take Car-
liel the principal, which were in this cafe, are remar-

kable, and worthy of confideration. The cure and
remedy of the whole ought to be only and wholly

attributed to the great care of his moft excellent

Majefty, and to his perpetual love and zeal for Juf-

tice, as will clearly appear by what follows.

The impediments of Juftice, were two :

i. The truth of this fact touching the Baron of

Sancbar, could not appear, becaufe it confifted only

in the words of his mouth by incitation and procure-

ment ; but by Gray and Carliel, who were fled : or

by himfeif, and he was likewife gone.

2. It was not as yet known whither they were

fled, and it could not be found out by all the fearch

and diligence which was ufed by the Officers and

Magiftrates of Juftice.

The difficulties of Law are manifeft by the fore-

going refolutions.

Impoflibilities of legal proceeding.

i. It was impossible by legal procefs to apprehend

he body of Carliel, being in Scotland.

It was impoffible alfo to proceed againft the Baron

of Sancbar, who was but an acceffory, before the

principal was attainted ; a thing which would have

required a very long proceeding, if he had not been

taken.

Now therefore let us behold here the love and

zeal which his Majefty always -had for Juftice, who
being informed by fome of his principal Judges,

with whom he had confulted touching the nature of

this prefent cafe, and finding if this fa ft Should be

left to the ordinary proceeding of the Law, Carliel

the aflaffin could not be taken, and that no ordi-

nary power had been able to find Gray the witnefs,

nor Sancbar the author ; lo ! the King by proclama-

tion gives authority to any perfon whatsoever to ap-

prehend thefe' three, with a promife of great re-

ward.

Upon this, the Baron of Sancbar, well knowing
that the principal aflaffin and the witnefs were fled,'

furrendred himfeif, and denied that he incited or pro-

cured the fact: wherefore his- Majefty fen t poll to

the fea-ports (the gates of the Kingdom) as alio into

Scotland and other places of his Dominions, where his

admirable prudence had hopes of finding them.

And the Lord fo crowned his Royal thoughts, and
gave fuch a bleffing to his zeal for juftice, that fome
of his Couriers took Gray at the port of Harwich,

ready to imbark for Sweden; and Carliel in Scotland,

thinking to crofs the fea for his greater fafety.

Gray then, being by his Majefty's command ex-

amined, confefs'd the whole truth of the fadt againft

the Baron of Sancbar ; who likewife by his Ma-
jefty's direction being confronted with Gray, and
particularly examined touching certain Articles,

Special and pertinent fayings. by his Majefty himfeif,

confefs'd by writing under his own hand, that he

had incited and procured thisaffaffination ; and be-

ing prefs'd thereupon by the queftions, hedifcovered

a long and inveterate malice which he had had, with

all the occafions and material circum dances of this

murder.

His Majefty having regard to that which the

Holy Ghoft ad monifhes us of, (quia non praferlur

cito contra malos fententia, abfque timore ullo Jilii

bominum perpetrant mala *) gave orders two days

after, that Carliel the principal fhould be brought

to London ; that he and James Irweng, in full term,

(a thing not ufual) might be carried before the

Juftices at Newgate, and attainted and convicted.

And a few days after the Baron of Sancbar was like-

wife attainted and convicted at the King's. Bench in

full term ; and in a lhort time after, to accompliflv

his Majefty's zeal for juftice, the Baron Sancbar was
(a) hanged publickly in term-time at the Palace of

Wejlminfter, according to the judgment and fen-

tence he had before received.

I have reported this cafe with all the circum-

ftances, becaufe this example has not .its parallel :

for altho' it is true, that the late Queen Mary is

very famous on account of the exemplary juftice

which fhe caufed to be executed upon Baron Stttr-

ton, for the barbarous murder of Harquil ; yet this

prefent example of the Baron of Sancbar very

much furpaffes that of the Baron of Sturton, and
that for many confiderations. i. Becaufe the Baron

of Sturton was taken by the ordinary courfe of the

Law, even within the Kingdom ; but the principal

in this cafe could not be taken by any common
power, but by the means of his Majefty's royal and

abfolute power only. 2. The Baron of Sturton's

offence was very apparent, and without any difficul- .

ty of Law: on the contrary, this of Sancbar was

thereof (as appears) very full ; but by his Majefty's

command, all thefe difficulties, with the conference

and grave confideration of his principal Judges, af-

ter fearch of cafes precedent, were refolved and

cleared up, and notwithstanding the impediments,

difficulties and impoffibilities in legal, proceeding,

greater expedition was ufed in this cafe than in that.

In fhort, the accomplishment of the whole, the

clearing up the truth of the fact in the cafe of the

Baron of Sancbar, muft be attributed to the great

wifdom, power and vigilance of his Majefty, as ap-

pears by that which has been thereof laid before.

The
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The Baron of Ssncbar was a man of a very an-

cient and noble family in Scotland ; he was a man of

great courage and wit, endowed with many excel-

lent gifts as well natural as acquired. The elo-

quence of his difcourfc, with the civility and discre-

tion of his behaviour, when he came before and

went from the Judges, compelled the people (who

honoured him on account of his moral virtues, and

thofe for h :

s fake) to bewail his fall with great grief,
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(altho' the occafion of it was this bafe and barbarous

aiTaflination, premeditated for five years together

with a malice bloody and inveterate) : this extraor-

dinary, affeftion of the people, was, as he himfelf

confefTed, a very great confolation to him in his lad

troubles and afflictions. But at laft their companion
abated, becaufe they perceived he died a true Ca-
tholick.

XIV. Proceedings againfl: JOHN OGILVIE, for High-
Treafon, on Tuefday the laft Day of February, 1615. at

Glafcow in Scotland,

' 3* Obn Ogilvie, alias Watfon, came into Scot-

land, in 1613. and making his refidence

for the moft part of that winter, in the

north parts of Scotland ; took his jour-

ney to England a little before Eafter. Where,
giving out to lbme of his Countrymen, that he had

a fupplication tor fome wrongs to prefent to his

Majelty, he attended the Court, fome two months j

and falling in acquaintance with a Gentleman of the

weft-country, after his pretended bufinefs was done,

or the occafion difappointed, he returned into Scot-

land with,the faid Gentleman in the beginning of

June thereafter. Upon this familiarity, and other

intelligences given him, he came to Glafcow in Au-
guji following ; and finding a kinder receipt by

certain perfons in that city, (who have lince been

juftly condemned) he made fome haunt and refort

thither at fundry times, till at lafl: he was detected,

and by the direction of the Archbifhop of Glafcow,

who at that time kept his refidence within the city,

apprehended and committed to prifon on the 4th of

Oclober.

In his examination, which was the next morning,

before the Archbifhop of Glafcow, the B:fhop of

Jlrgyle, the Lords Fleming, Boyde, and Kiljytb, the

Provoft of the City of Glafcow, Sir Walter Stewart,

and Sir George Elpbingjlon, Knights, he confefTed

his true name to be John Ogilvie, that he was born

in the north of Scotland, and had been forth of the

Country twenty-one years ; that he'lived at Gratz,
in a college of the Jefuits, and was received in tbeir

order ; that be relumed into Scotland, by the com-

mand of bis Superior, and was to flay there until be

was recalled, if no other impediment fhould offer.

Being required to give his oath, that he fhould

declare nothing but truth, in fuch things as he

lriould be demanded ; he anfwered, That he would
take bis oath, but with fome exceptions, namely, if

be were demanded any thing that touched bis eftate and
life, or that might endanger thefe or any of them, be

would not anfvitr ; likewife if the fame tended to the

prejudice of others. And when it was reply'd, that

his exceptions being admitted, his oath was as

good as no oath, feeing any queftions that could be
propofed would concern fome of thefe : he was in-

duced at laft to give a fimple oath, which he did up-
on his knees j and rifing Up from the ground, faid,

I will neither lye nor equivocate, but what 1 fay Jhall

be truth ; and what I am asked, if I find it imperti-

nent for me to anfwer, J will fay nothing, or declare

plainly I will not tell.

Then being inquired of his coming into Scotlandy

the time and bufinefs he came to do, anfwered,

his bufinefs was to fave fouls. Touching the time
when he came into Scotland, anfwer'd in the June
before : where he was apprehended to equivocate*

notwithstanding of his proteftation ; for he meaned
of his laft coming, and was afked concerning the

firft. But the time at that examination was not un-
derftood. Being enquired of the places where he
had been received, denied to tell, and if he had faid

Mafs in any place, he anfwered, be would not fay
any thing that might work prejudice to himfelf or
others : and becaufe he had profefied, that he would
not lye, the reply he commonly made to fuch que-
ftion, was^ / will not tell you.

The Lords finding him thus obflinate, returned

him to a chamber in the Caftle, which was prepared
for him.

The 1 2 th of December, he was prefented at Edin-
burgh, before the Lords Commiflioners, appointed
by his Majefty's miflive for his examination and
Trial : namely, The Lord of Sinning Secretary,

the Lord of Kilfytb, Sir Gideon Murray, the The-
faurer-Deputy, and Sir William Ohphant, his Ma-
jefty's Attorney-General : to whom he anfwered in

all that was proponed, as of before at Glafcow-.

There the letters intercepted with him, were pre-

fented, which he acknowledged to be his : yet bein<*

demanded touching certain particulars contained in

them, he denied to give their Lordfhips any fatis-

faftion. So as their Lordfhips perceiving nothing,

but a pertinacious refilling in him, to anfwer to

points moft reafonable, and withal apprehending his

ftay at Court in the laft fummer, to have been for

fome worfe fervice than he could fpeed in, deter*

mined, according to the power given them, to ex-

tort by torments another confeflion j which being

intimated to him, and he replying that he was rea-

dy to fuffer what they pleafed, it was thought fit

to



9

$

14- The Proceedings

to prove him with the eafieft form of Trial that

cctiM be u fed.

It pleated his Majefty in this time, while he was
remaining at Glafcowt, to fend a commiffion to the

Archbiihop of Glafcow, the Lord Bifhop of Argykj

the Lord Fleming, Sir George Elphir,gfton, and James
Hamilton Provoft of the city of Glafcow-, for trying

the faid Ogilvie.

His opinion touching his Highnefs's royal power,

and the Pope's claimed jurifdiction, maintained by

Bellarmine, Suarez and others of that fort: The
queftiqns were thefe.

i . Whether the Pope he judge, and have power in

fpiritualibus over his Majefty, and whether that power
will reach over his Majefty even in temporalibus, if it

be in ordine ad fpiritualia, as Bellarmine affirmetb.

2. Wk ether the Pope have power to excommunicate

Kings, (especially fuch as are not of his Church) as

his Majelty. <

g. Whether the Tope have power to depofe Kings,

by him excommunicated ; and in particular, whether he

have power to depofe the King bis Majefty ?

4. li 'helh. r it be no Murder to Jlay his Majefty, be-

ing fo excommunicated and depofed by the Pope ?

5. // hither the Pope have power to offoil Subjetls

from the oath of their born and natural'allegiance to

his Majefty ?

Upon the tSth day of January, the forefaid quef-

tions being read diftindtly unto him, and he required

to declare his opinion thereanent, anfwered as fol-

loweth :

To the firft, that he thought the Tope of Rome,
Judge to his Majefty, and to have power over him m
fpiritualibus, if the King be a Chriftian : and where it

is asked, if that power will reach over his Majefty in

temporalibus, he fays, he is net obliged to declare his

opinion therein, except to him that is judge in contro-

v£rfies of Religion, which he acknowledges to be the

Pope, or feme one having authority from him.

To the fecond he anfwered, That the Pope hath

power to excommunicate his Majifty : and where it is

faid, that the King is not of the Pope's Church ;

he faith, that all who are baptized, are under the

Pope's power.

.To the third, where it is asked if the Pope have

power to depofe his Majefty, being excommunicated ?

dgainft John Ogilvie,

anfwered, that he will not declare his mind, except to

bim that is judge in controversies of Religion.

To the fourth, whether it be lawful to flay his Ma-
jefty, being excommunicated and depofed by the Pope ?
anfwered ut lupra.

To the fifth, whether the Pope hath power to cffoil

Subjetls from their born and natural allegiance to his

Majefty ? anfwered ut fupra.

In all thefe articles he was particularly reafoned

with, by the Archbifhop of Glafcow, Mr. Robert

Boyde Principal of the College, (a man of rare eru-

dition) and Mr. Robert Scot, one of theMinifters of

the City ; where it was alfo fignified unto him, thac

it concerned, him in no lefs than his life, what an-

fwer he fhould make : if he fhould ftand obftinatein

thefe he had given, lie might know what favour was

to be expefted for his other crimes. Not the lefs

ratifying all that formerly was faid, he addded this

further, that he condemned the oaths offupremacy and

allegiance proponed to befworn in England, and would

needs have the- writer to inftrt thofe words, to all

which he put his hand, fnbfcribing thus,

Johannes Ogilveus, focietatrs Jesv.

Thefe anfwers being ft-nt to his Majefty, under

the teftifkation of the forefaid Com miffioners, his

Highnefs gave orders to the Lords of the Privy-

Council, for his Trial, which was appointed to be

at Glafcow, the laft of February. Immediately af-

ter, the Archbifhop of Glafcow directed the Pro-

voft and Bailiffs of the city unto him, to fignify,

that Tuefday following was appointed for Arraign-

ment, and that he would not be accufed for Mafs fay-

ing, or any thing elfe that concerned his profejfton, but

for the anfwers that he had made to the demands pro-

pofed to him by bis Majefty's Commiffwners. Thejr

declared alfo, that if he fhould upon better refolu-

tion recal thofe anfwers, and apply himfelf to give

his Majefty fatisfaftion in other points, which of

duty he was obliged unto, the faid Archbifhop

would ufe his credit with his Highnefs, and the

Lords of tile Privy-Council for his fafety. His an-

fwer was, that he thanked his Lordfhip, for the good

will and kindnefs offered, but he ivas fo little minded to

recal any thing, he had faid, as when he came to the

place, he would make a commentary upon his anfwers.

The Arraignment of John Ogilvif, Jefuit, on Tuefday the laft. ofFebruary,

in the Town-houfe of Glafcow, before James Hamilton Provoft of Glaf-

cow, "James Bell, Colin Campbell, and James Bradwocd, Bailiffs of the

City, Juftices appointed by fpecial Commiffion for that Bufinefs, by the

Lords of the Privy-Council. The forefaid Judges being affifted by the

honourable Lords there prefent

:

"John, Archbifhop of Glafcow,

J'times, Marquis of Hamilton.

Robert, Earl of Lothian.

William, Lord Sanquhar.

John, Lord Fleming-

Robert, Lord Boyde.

And Sir Walter Stewart, Baily- deputy of

the Regality of Glafcow.

ON Tuefday the laft of February a little after

eleven of the clock in the forenoon, the

Court being kt, Mr. William Hay of Baro

commilTary of Glafcow, deputed by fpecial commif-
fion from Sir William Oliphant of hewton, his Ma-
jefty's Attorney-General, produced the Indictment

following: together with the citation ufed agatnft

thole, who were to pafs upon the Jury, and the

Toll of their particular names, fubfcnbed with his

hand, according to the cuftom obferved in thole

cafes.

The



1615. for High-Treafon.
The lndiilment of John Ogilvie Jefuit, afhr the

form of the Law of Scotland.

John Ogilvie, by your fubfcription, a prieft of

the late execrable order of Jefuits, you are indicted

andaccufed, That for as much as God, the author

of all righteous government, having eftablifhed

Kings and Magiftrates his Lieutenants upon earth,

for repreffing of violence, oppreffion and vice, and

the promoting of piety and juftice, hath in his par-

ticular grace and favour, bleffed this Country with

a more ancient, juft and permanent defcent of law-

ful Kings, than any other nation of the world, and
extended our felicity beyond the happinefs of our

anceftors, by the juftice, wifdom and clemency of

his Majelty's profperous reign ; and hath not only

rewarded his Majefty's zeal and righteoufnefs with

wealth and peace, but alfo honoured and ftreng-

thened him with the acceffion of the mod mighty and

flourifhing Kingdoms of England, France, And Ire-

land. Which vifible favours proceeding directly

from God's molt bountiful hand, moved the whole

Eftates of this kingdom affembled in the Parliament

holden at Perth, the 9th of July, 1606, to ac-

knowledge his Majefty's fovereign authority, prince-

ly power, royal prerogative, and privilege of his

crown over all eftates, perfons and caufes whatfo-

ever, within the kingdom : and all in one voice

faithfully to promife, maintain, defend, obey and
advance the life, fafety, honour, dignity, fove-

reign authority and prerogative royal of his facred

Majefty, and privileges of his crown : and to with-

ftand all perfons, powers, and eftates, who fhould

prefume, prefs, or intend any ways to impugn,
hurt, or impair the fame : As alfo his Majefty,

with advice of the whole eftates of this kingdom,
in the Parliament holden at Edinburgh, the 2 2d day

of May, Anno 1584, ratified, approved, and perpe-

tually confirmed, his Majefty's royal power and au-

thority over all eftates, as well fpiritual as tempo-
ral, within this Realm •, and ftatuted and ordained,

that his Highnefs, his heirs and fucceffors, by them-
felves and their Counfellors, were, and in all times

coming fhould be Judges competent to all perfons

his Highnefs's fubjects, of whatfoever eftate, de-

gree, function, or condition, that ever they be of,

fpiritual or temporal, in all matters wherein they

or any of them fhould be apprehended, fummoned,
or charged to anfwer unto fuch things as fhould

be inquired of them by our faid fovereign Lord
and his Council ; and that none of them who
fhould be apprehended, called, or fummoned, to

the effect aforefaid, fhould prefume or take in hand,

to decline the judgment of his Highnefs, his heirs

and fucceffors, or their Council in the premiffes, un-
der the pain of Treafon. And likewifc by the 48th
Act of King James I, his Parliament, and divers

other Parliaments thereafter, it is ordained that all

the King's lieges live and be governed under the

King's laws and ftatutes, and under no laws of other
Countries and Realms, under the pain of Treafon,
and other, particularly expreffed in the Acts before

mentioned, and other laws of this kingdom. Not-
withftanding whereof, it is of truth and verity, that

you having renounced your natural allegiance and
duty to your native and righteous King, and caft

off all reverence, refpect, and obedience to his

fovereign authority and laws, and dedicated your
mind and actions to the unlawful obedience of fo-

reign powers, adverfaries to his Majefty, and refol-

ving, fo far as in you lieth, to feduce his Majefty's
Vol. VII.
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fubjects from the faith and allegiance due to his Ma-
jefty, repaired to this Country in the month of June

laft paft, or thereabout. And by your conferences,

inticements, auricular confeffions, Mafsfaying, and

other fubtle and crafty means, endeavoured your-

felf not only to corrupt many of his Majefty's

lieges in religion ; but alfo to pervert them from

their dutiful obedience due to his Majefty, till

you were difcovered and apprehended by the Arch-

bifhop of Glafcow, who with divers his Maj fty's

Counfellors and others his good fubjects, ufed all

chriftian and charitable means to bring you to the

fenfe of your heinous offences and defire of amend-

ment thereof : but theylofing all their well-inten-

ded labours, were (in refpect of your perverfe ob-

ftinacy) commanded by his Majefty, to enter to

your examination, and the Trial of your heinous

crimes and tranfgreffions. And efpecially the faid

Archbifhop of Giafcow, and many others of good
rank and quality adjoined to him, by his Majefty,

for your examination, having upon the 1 8th day

of January laft, called you before them, to exa-

mine you upon fome particular interrogatories, pre-

fcribed by his Majefty, to be demanded of you -,

as directly concerning his Majefty'-s moft facred per-

fon, life, crown, and eftate : And chiefly you be-

ing demanded by them, whether the Pope hath

power to depofe Kings, being excommunicated ?

and in particular, if he have power to depofe the

King's Majefty our fovereign, being excommuni-

cated by him ? you anfwered treafonably, that you

would not declare your mind, except to him that is

Judge in the controverfies of religion, whom (by

your anfwer made to the latter part of the firft in-

terrogatory, demanded of you that day) you de-

clared to be the Pope, or any having authority from

him ; albeit by the Acts of Parliament and laws

of this realm, made in the years of God 1560 and

1567, it is ftatuted and ordained, that the Bifhop

of Rome (called the Pope) (hall have no Jurifdic-

tion nor authority within this realm, in any time

coming : and thereby not only declining treafonably

his Majefty's Jurifdiction, allowing of the Pope's

jurifdiction, which is difcharged by Acts of Parlia-

ment, as faid is; but hath committed moft damna-

ble and High-Treafon, in not acknowledging that

the Pope hath no power to depofe his Majefty, who
holding his Crown and Authority abfolutely, fove-

reignly, and immediately of God, may not be de-

pofed by any earthly perfon, power, or authority.

And thereafter you being demanded, if it be lawful

to flay his Majefty, being excommunicated and de-

pofed by the Pope ? you anfwered utfapra : which

was, that you would not declare your mind till you

were before the Pope, or others having authority

from him •, thereby not only declining treafonably

his Majefty's Jurifdiction and authority Royal, but

"by your not anfwering clearly, that it is altogether

unlawful, damnable, and diabolical, once to think

that it is lawful to flay his moft facred Majefty, you

have committed moft heinous, pernicious, and un-

pardonable Treafon. And laftly, being demanded,

if the Pope had power to affoil his Majefty's born

fubjects from their natural allegiance, you anfwered.,

utfupra: and thereby both declined treafonably his

Highnefs's Jurifdiction and Authority-Royal, in re-

hiring to anfwer before his Majefty's Counfellors and

Commiffioners aforefaid, in one matter merely con-

cerning his royal power over his people, and their

fubjection to his Majefty ; and alfo committed wil-

ful and deteftable Treafon, in not acknowledging

O pro-
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profefTedly and prefently, that none on earth had
power to aflbil his Majefty's fubjects from their na-

tural fubjection and allegiance to him. But that it

may be known that your Treafon proceeded of fore-

thought of felony, and obftinate refolution, you free-

ly and unrequiredly did add to your forefaid anfwers

this damnable conclufion, that you condemned the

Oaths of fupremacy and allegiance given to his Ma-
jeity by his fubjects in his Dominions: whereby it

is apparent, that your errand to this Country, hath

been to infect his Highnels's fubjects, with the poi-

ion of your peftilent and treafonable opinion fore-

faid, to the fubverfion of Religion, overthrow of

his Majefty's authority and crown, and deftruction

of his mod facred perfon. And albeit the courfe

of all his Majefty's life and reign hath manifefted,

how unwilling he hath ever been to life the feverity

of his laws againft thofe who have faid and heard

Mais, and otherwife contravened the Ads of Par-

liament made againft idolatrous papiftry, and prac-

tifers thereof within this kingdom, dcfiring rather

to reclaim thim by inftruction, from their errors, to

the knowledge and profefllon of the truth : and
when he found them obdurate, and of defperate re-

folution, relieving the Country of the dangerous

progrefs of their courfes, by their imprifonmentand
banifhment, whereof you had fuch experience in the

perfons of your own accomplices, condemned for

their manifeft crimes, as might very probably have
made you to have expected the like, if any memory
of your native duty and born allegiance had poffef-

fed your mind : but you being altogether deftitute

thereof, by the three laft articles of your depofitions

above-written, you have fo plainly difcovered, that

5*011 profefTedly approve the means, and wifh the

effect of the overthrow of his Majefty's eftate, the

deftruition of his Highnefs's perfon, and feduction

of his native fubjects, from their fubjection and du-
tiful obedience : that thereby, and by every one of

your forefaid anfwers, you have committed moft
heinous, deteftable, and unpardonable Treafon, and
defervedly incurred the moft rigorous pains thereof

to be executed upon your body, lands,

with all extremity, to the terror of others.

and goods,

The Indiclment being read, Mr. William Hay, fub-

Jiitute for his Majefty's Attorney, opened the fame,
to the effcel following.

ALBEIT the Indictment of itfelf be clear

enough, and reprefenteth fufficiently to my
Lords Juftices, their honourable Lordfhips here af-

fifting, and to yourfelf John Ogilvie, who ftands

there accufed, the weight and gravity of the crime
by you committed, yet I fhall relume it to you in

few words, that your anfwers may be the more
diftinct, and without miftaking.

You are not accufed of faying Mafs, nor of fe-

ducing his Majefty's fubjects to a contrary religion,

nor of any point touching you in confeience proper-

ly; but for declining his Majefty's authority, againft

the laws and ftatur.es of the land, and for maintain-

ing treafonable opinions : fuch as we of this realm
have not heard by any avowed. The ftaf.utes men-
tioned in your Indictment, make it Treafon not to

anlwer the King's Majefty, or his Council in any
matter which fhall be demanded : you being exa.

mined by my Lord Archbifhop of Glajcow, and
other honourable perfons adjoined to him by his

Majefty's fpecial commiffion, refufed to anfwer to

divers interrogatories proponed to you by their

Lordfhips, and at the fame time profefTedly avouch-

ed the Pope of Rome his jurifdidtion, which by the

laws of the Country is many years fince plainly dif-

charged : therefore have you incurred the penalty

contained in the ftatutes, and the fame ought and
fhould be executed upon you.

It is further laid unto your charge, that you be-

ing demanded in the particulars, namely, Whether
the Pope hath power to depofe the King's Majefty, our

' Sovereign ? Secondly, Whether it be lawful to flay

his Majefty being depofed by the Pope ? Thirdly,

Whether the Pope hath power to affoil his Majefty's

fubjtcJs, from their natural allegiance, or not ? you
denied to give any anfwer, touching any of thefe

points, except ye were enquired thereof by the Pope,
or others having authority from him : and fo not

acknowledging, that his Majefty's Crown and Au-
thority is held immediately and fovereignly of God,
the author of all government; that it is deteftable

once to think, that his facred Majefty may be law-

fully killed, and that no man has power to affoil

his Majefty's fubjects from their natural allegiance

to his Highnefs : you have in thefe points, and

every one of them, committed moft heinous Trea-

fon ; for the which what you fay in your own de-

fence I fee not. And yet further that it may be
feen, how defperate your refolution is in all thefe

points, although you were riot required concerning

the oaths of fupremacy and allegiance given to his

Majefty, by his fubjects, ye freely and out of your
own motives, condemned thefe oaths, as impious and
unlawful. Thereby hath it appeared what a wicked
and treafonable mind you fofter againft his Majefty,

our Sovereign. If you fhould deny it, here are your
anfwers fubferibed with your own hand, which ye

cannot but acknowledge ; them I defire to be read,

as likewife the feveral Statutes of Parliament, which
you are alledged to have tranfgreffed, and thereafter,

fince his Majefty is pleafed, that the ordinary courfe

of Trial be kept unto you ; you fhall have liberty

to fay for yourfelf, either againft the relevancy of
the Indictment, or verification produced, what you
think beft.

Then were read the Statutes of Parliament, mentioned

in the Indiclment, and the faid John Ogilvie'j An-
fwers to the demands proponed unto him, which he

acknowledged for his own, and the fubfeription

thereto fubjoined ; after which, having licenfe of
the Court to fay what he could for himjelf, hefpake

to this efjeSi

:

FIRST under proteftation, that I do no way-

acknowledge this judgment, nor receive you,
that have that commiffion there produced, for my
Judges, I deny any point laid againft me to be Trea-
fon : for if it were Treafon, it would be Treafon in

all places, and in all kingdoms ; but that, faith he,

is known not to be fo. As for your Acts of Par-
liament, they are made by a number of partial men,
the beft of the land not agreeing with them, and of

matters not fubject to their Forum, or Judicatory,

for which I will not give a rotten fig.

Where 1 am thought an enemy to the King's Ma-
jefty's authority, I know no other authority he hath,

but that which he received from his predeceflbrs,

who acknowledged the Pope of Rome's, jurifdjetion.

If the King, faith he, will be to me as his predeceffors

were
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Were to mine, I will obey and acknowledge him for

my King; but if he do otherwife, and play the

runnagate from God, as he and you all do, I will

not acknowledge him more than this old hat.

Here the Archbifhop of Glafcotu interrupted his

fpeech, defiring him to deliver his mind in a greater

calm, and with more reverend fpeeches of his Ma-
jefty, (for he uttered thofe things in a vehement

paffion, and as one tranfported with fury). He re-

membred him, that he was accufed upon his life,

before Judges that were authorized by his Majefty's

commiffion : to decline the judgment, or rail a-

gainft his Majefty's authority, was bootlefs, and in

a man of his profeffion, being an ecclefiaftick, very

fcandalous. He mould rather take another courfe,

to amend what he had offended in, and recall his

former anfwers ; if they had not proceeded from a

deliberate purpofe, or if he were refolute to main-

tain them, to do it with reafon, and in a moderate

fort ; that this were his beft, either for juftifying

himfelf, and the opinions he held, or for moving
the Judges, and their Lordlhips that were affifting,

to commiferate his cafe. He advertifed him withal

to be more temperate in his fpeeches concerning his

Majefty, otherwife he would not be lincenfed thus

to offend.

To this, Ogilvie made fome little anfwer, That
he would take the advertifement, and fpeak more
coolly ; howbeit, he would never acknowledge the

judgment, nor think they had power to fit on his

life; but laid, And for the reverence I do you, to

ftand bare-headed before you, I let you know it is, Ad
ndemptionemvexationis, 6f nonad agnitionemjudicii.

The Advocate here infilled, that feeing all his an-

fwers tended to decline the judgment, and that he

brought no reafon why the Indictment Ihould not go
to a Trial, that the Jury mould be chofen and fworn

at the bar, according to the cuftom.

The Names of the Jury.

Sir George Elphingfton, of Blythjwood.

Sir Thomas Boyd, of Bone/haw.

Sir James Edmefton, of Duntraith, elder.

James Murhead, of Lachop.

James Roberton, of Ernotk.

Hugh Crawfurd, of Jordan-Hill.

John Car/chore, of that Ilk.

Hugh Kennedy, Provoft of Aire.

William Makarrel, of Hill-boufe.

James Blaire, Bailie of Aire.

James Dunlop, of Powmilne.

John Steward, Burgefs of Aire.

John Dumbar, Burgefs there.

James Johnfton, Burgefs there.

John Cunningham, of Rawes.

It was allowed the prifoner to challenge any of
the fore-named perfons, and to oppofe unto their

admiffion : who faid,

He had but one exception for them all : they

were either enemies to his caufe, or friends : if ene-

mies, they could not be admitted upon his Trial j and
if they were his friends, they fiiould ftand prifoncrs

3t the Bar -with him.

The Jury were inftatitly fworn and admitted.

Then was the Indictment read again in the hear-

ing of the Jury, and the evidences (hewed them for

verification thereof, which of before were pro-
duced. And the prifoner being of new remembred
to fay what he would for himfelf ; for the better i n
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information of the Jury, fpake thefe things follow-
ing.

I wifii thefe Gentlemen to confider well what they
do. I cannot be tried nor judged by them ; and
whatever I fuffer here, it is by way of injury, and
not of judgment. Injuria eft, non judicium. I am
accufed 61 Treafon, but have done none offence,

neither will I beg mercy.

Archbijhop. This is ftrange, you have done none
offence, and yet you are come in his. Majefty's

Kingdom, and have laboured to pervert his High-
nefs's fubjedls ; both of thefe are againft the Law :

Iri this have ye not offended ?

Ogilvie. 1 came by commandment, and if 1 were
even now forth of the Kingdom, 1 fliould return

;

neither do I repent any thing, but that I have not
been fo bufy as I fliould, in that which ye call per-

verting. 1 hope to come to Glafcow again, and to

do more good in it. If all the hairs of mine head
were Priefts, they fliould all come into the King-
dom.

Archbijhop. And do you not efteem it a fault to

go againft the King's commandment, efpecially in

this point of difcharging you his Kingdom ? If a

King have any power within his Kingdom, it feems
he may rid himfelf and his country of thofe with
whom he is offended ; and it favours of great Re-
bellion to fay otherwife.

Ogilvie. I am a fubject as free, as the King is a
King •, he cannot difcharge me, if I be not an of-

fender, which I am not.

And being afked for what offences he might be

difcharged by the Kingj anfweredj in the cafes of

theft and murder.

Archbijhop. You come not to anfwer any thing to

the points of your Indictment. Why did .you de-

cline his Majefty's authority, and refufed to (hew
your opinion anent the Pope, his power in depofing
Kings, and loofing fubje&s from their oath of alle-

giance ? And when it was a(ked you, if it were law-
ful to flay the King, being depofed, and excommu-
nicated by the Pope, which any loyal-hearted fub-

ject will abhor to think of, why did you not fimply

condemn it as unlawful ? for in that you do not con-

demn it, you (hew yourfelf of the opinion of the reft

of your feet, who in their books maintain, that it is

both lawful and commendable to flay Kings, if the

Pope's Commiffion go forth once for it.

Ogilvie. For the declining of the King's authority,

I will do it ftill in matters of Religion ; for with
fuch matters he hath nothing to do : neither have I

done any other thing, but that which the Minifters

did at Dundee ; they would not acknowledge his

Majefty's authority in fpiritual matters more than I :

and the beft Minifters of the land are ftill of that

mind, and if they be wife, will continue, fo.

The Archbilhop reply'd, That he was miftaken,

both in the place and matter ; for it was not at Dun-
dee, but Aberdeen, where eight Minifters meetino-

in a general aflembly, contended not againft the

King's authority, but that the affembly called to

that place and time, could not be difcharged by
his Majefty's Commiffioner : neither Ihould the fact

of a few, take it at the woi ft, be efteemed the deed
of the whole. Thefe have been punifhed for their

offences, and fome of them have confefled their

error, and been gracioufly pardoned by his Majefty.

AH good Minifters profefs otherwife, and our Re-
ligion teaches us to acknowledge his Majefty our
only fupreme Judge in all Caufes. The King is

O 2 Keeper
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Keeper of both Tables, and his place bears him
not only to the ruling of his fubjefts in jufticej and

preferring equity amongft them; but even to main-

tain Religion and God's pure Worfhip, of which

he mould have principal care: Your Lord the

Pope* hath hot only denied this authority to Kings,

which God giveth them* but ufurpeth to himfelf a

power ofdepofing and killing when hers difpleafedj

and it were the lefs to be regarded, if this his ufur-

pation had gone no further than your pens : but

you have entred, by this pretended rightj the throats

of the greateft Kings, as your practice upon the two
laft Htnrys of France bears witnefs. You are not

able to lay fuch imputation upon us, nor our pro-

fefiion, which teaches that next unto God Al-

mighty, all men are bound to fear, ferve, and ho-

nour their Kings. But what anfwer you, touching

thefe demands ? Hath the Pope power to depofe the

King ? or is it not murder to kill him * being de-

pofed by the Pope ?

Ogilvie. I refufed before to anfwer fuch qUeftions,

fcecaufe in anfwering, I mould acknowledge you
judges in Controverfies of Religion, which I do
not. I will not caft holy things to dogs.

Archbijhop. Is it a point of faith, that the Pope may
depofe his Majefty ? or do you think it a controver-

fy in Religion, Whether his Majefty (whom God
fave) may be lawfully killed* or not ?

Ogilvie. It is a queftion amongft the Doctors of

the Church, and many hold the affirmative not im-

probably. A Council hath not yet determined the

point : and if it fhall be concluded by the Church,

that the Pope hath fuch power, I will give my life

in defence of it ; and if I had a thoufand lives, I

would beftow them that way, if they will make an
article of faith of it.

Being urged by the Court to declare his own
opinion, efpecially in that point, whether it were
Murder to kill his Majefty, being depofed by the

Pope ?

Ogilvie. I would not fay it were unlawful, tho' I

mould fave my life by it. That if the King of-

fended againft the Catholick Church, the Pope might

punifh him as well as a fhepherd or the pooreft fel-

low in the country. That in abrogating the Pope's

authority, the Eftates of Parliament had gone be-

yond their limits, and that the King in ufurping the

Pope's right, had loft his own. Nam qui rapit jus

alienum, perdit jus ad fuum.

Being afked touching the oath of allegiance,

why he did condemn it, and the fame being read

unto him •, he faid, It was a damnable oath, againft

God and his truth, and that it was treafon to fwear

it, becaufe it brought the King's Perfon and State

in danger. Since this Kingdom, faid he, was Chri-

ftian, the Pope's fupreme power was always ac-

knowledged : this being caft off, (as we fee in the

Aft of your Parliament) againft all reafon and con-

fcience, and fubjefts forced to fwear to a matter fo

unlawful, what marvel that attempts and danger-

ous courfes be taken againft him. Juflijfima lex eft,

ut qua agit aliquis, talia patiatur. But would the

King leave off his ufurping upon the Pope, he might

live without fear, as well as the King of Spain, or

any other Chriftian Prince. Neither Bilhop, nor

Minifter, nor all the Bifhops and Minifters in

his Majefty's Kingdoms had done, or could do the

like.;

The Archbifhop of Glafcow did clofe all to the

Jury, to this effeft.

Gentlemen, and others, who are named upotl

this Afiize, tho' I minded to have faid nothing, but

futen here a witnefs of the proceeding, 1 have been
forced by his proud and impudent fpeechesi fome-
what to reply, and muft with your patience, fay a

little more. It is this fame day, two and twenty
weeks paft, that this prifoner fell into mirte hands ;

fince that time he hath had leifure to think enough
what courfe was fitted for himfelf to take* for fatis-

fying his Majefty whorh he had offended : neither

hath he lacked counfel and advice, the beft that we
could give him. Befides, he hath found on our
part nothing but courteous dealing, and better en-

tertainmenti than, I muft now fay it, he hath de-

ferred. Mine own hopes were, that he would have
followed another cotirfe, than I fee he hath taken,

and not ftand to the anfwers which he made to thofe

demands which were moved Unto him by his Ma-
jefty's Commiffioners, and you have feen : but if

his anfwers at the firft were treafonable, they are

now fo little bettered, as in all your hearings, he
hath uttered fpeeches moft deteftable, made a com-
mentary worfe than the text was, and mewed him-
felf to carry the mind of an errant and defperate

traitor. You perceive he obfcUres not his affection

towards the King's Majefty, our Sovereign, in all_

his fpeeches preferring the Pope to his Majefty :

and which is more intolerable, affirmeth the King's
Majefty to have loft the right of his Kingdom by
ufurping upon the Pope. He will not fay, it is un-
lawful to kill his Majefty ; he faithj it is treafon for

fubjefts to fwear the oath of allegiance, and mean-
eth fo much in his laft words, as the King's Maje-
fty's life and eftate cannot be affured, except he ren-

ders himfelf the Pope's vaffal.

Thus hath he left you little to do, except that his

Majefty's pleafure is, the ordinary form be kept
with him, you fhould never need once to remove :

all his fpeeches have been fo fluffed with Treafon,
that I am fure the patience of the Noblemen, and
others here prefent hath been much provoked.

In all that he hath faid, I can mark but two
things alledged by him, for the Pope's authority

over Kings ; the words of our Saviour to St. Pe-
ter, Pafce oves meas, feed my (heep : and the Sub-
jeftion of Kings, efpecially of our Kings, fince the

Kingdom became Chriftian, to the Pope. For the

words of our Saviour, how little they ferve his pur-

pofe, I have no need to tell you. To 'feed the

lheep of Chrift, is not, I hope, to depofe Kings
from their eftates, nor to inflame the hearts of fub-

jefts againft Princes, much lefs 10 kill and difpatch

them : we are better taught than to be deceived with

fuch gloffes. Saint Peter made.never that fenfe of

thofe words, and teacheth us a far other doftrine, in

his firft epiftle, fifth chapter, and fecond and third

verfes.

I will not fpend time with fuch purpofe ; only

this I muft fay, that whatfoever was St. Peter's pre-

rogative, the Pope of Rome hath nothing to do with
it : for he cannot be St. Peter's fucceflbr that hath

forfaken his doftrine, and gone againft his praftice

direftly, both in that and other points of Chriftian

Faith. And for the antiquity of his ufurped power,

I may juftly fay, that Mr. Ogilvie is not well feen

in antiquity, or then fpeaketh againft his know1

ledge, when he faith, that this power of the Pope
was ever acknowledged by Chriftian Kings : the

Bifhops of Rome, for many years, made no fuch

claim, neither did Emperors or Kings ever dream
of
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of fuch fubjection : long it was ere the Pope of

Rome came to the height of commanding Kings,

and not till he had opprefTed the Church, under

the pretext of St. Peter's, keys, bearing 'down all

the Bifhops within Chriftendom ; which having

done, then he made hisinvafion upon Princes, and

that by degrees. The Hiftories of all ages make
this plain, and the refilling he found by Kings in

their
4
Kingdoms, teftified that they never acknow-

ledged his fuperiority. Ofour own, howbeit as we
lie far from his feat, fo had we lefs bufinefs and

fewer occafions of contradiction : yet I can make it

feen in divers particulars, when any queftion fell out

anent the provifion of Bifhops and Archbifhops to

their places, the bulls of Rome were fo little re-

fpected, as the King's predecefibrs have always

preferred and borne out their own choice ; and the

interdictions made upon the Realm, by thefe oc-

cafions, not without fome imputation of weaknefs

to the See Apoftolick, have been recalled. The
fuperftitions of Rome were amongft us laft embra-

ced, and with the firft, by the mercies of God,
lhaken off. Whatfoever you brag of your anti-

quityj it is falfe both in this and in all the points of

your profeflion elfe, which I could clear, if this

• time or place were fitting. But to you of this Jury,

I have this only more to fay, you are to enquire

upon the verity of the Indictment, whether fuch

and fuch things as are alledged to be committed by
him, have been fo or.not : you have his fubferiptionj

which he acknowledgeth 5 you hear himfelf, and

how he hath moft treafonably difavowed his Ma-
jefty's authority : it concerns you only to pronounce

as you (hall find verified by the fpeeches that you
have heard, and the teftimonies produced. For the

reft, the Juftices know fufficiently what to do,- and
will ferve God and his Majefty, according to the

commiffion given them,

.
Ogilvie anfwered, No, my Lord. But I give

your Lordfhip thanks for your kindhefs, and will

defire your hand. .

The Archbifhop faid, If you fhall acknowledge

your fault done to his Majefty, and crave God and

his Highnefs's pardon, I will give you both hand

and heart; for 1 wifh you to die a good Chriftian.

,
Then Ogilvie afked, If he fhould be licenfed to

fpeak unto the people ?

The Archbifhop anfwered, If you will declare,

that you fuffer according to the Law, juftly for

your offence, and crave his Majefty's pardon for

your treafonable fpeeches, you fhall be licenfed to

fay what you pleafe ; otherwife you ought not to be

permitted.

Then faid he, God have mercy upon me! And
cried aloud, If there be here any hidden Catholicks,

let them pray for me ; but the prayers of Hereticks

I will not have.

And fo the Court arofe.

Matter William Hay, Advocate for his Majefty,

afked Inftruments upon the prifoner's treafonable

fpeeches, uttered in the hearing of the Jury, and

his ratification of the former anfwers made to his

Majefty's Commiffioners : likewife for the further

clearing of the Indictment, repeated the Acts of
Parliament mentioned in the faid Indictment, with

the Act of Privy-Council, made anent his Majefty's

fupremacy and the oath of allegiance. And defired

the Jury deeply to weigh and confider the perverfe

and devilifh difpofition of the party accufed ; to the

effect they might without fcruple proceed in his con-

viction. And according to his place, protefted for

wilful error, if they fhould acquit him of any point

contained in the faid Indictment.

The perfons named upon the Jury, removed to

the higher houfe, which was prepared for them,
and having elected Sir George Elphingfton, Chancel-
lor, all in one voice found the prifoner guilty of

the whole treafonable crimes contained in the Indict-

ment.

Which being reported by the faid Sir George El-

phingfton, and confirmed by the whole Jury, then

returned into the Court, judgment was given, by
direction of the Juftices,

That the faid John Ogilvie, for the treafons by
bim committed, fhould be hanged and quartered.

The Archbifhop of Glafcow demanded, if Ogilvie
would fay any thing elfe ?

A true Relation of fuch things as paffed at the Exe~

cution of John Ogilvie, upon the laft day of Fe-

bruarys Anno 161 s-ieing Tuefday in the afternoon.

AFTER judgment was given, bythe fpaceof

fome three hours, he remained in the place

where he was convicted, having leifure granted him

to prepare himfelf for death. He continued a while

upon his knees at prayer, with a cold devotion

;

and when the hour of execution approached, his

hands being tied by the Executioner, his fpirits were

perceived much to fail him. In going towards the

fcaffold, the throng of people was great, and he

feemed much amazed ; and when he was up, Mr.
Robert Scett, and Mr. William Slruthers, Minifters,

very gravely and chriftianly exhorted him to an

humble acknowledgement of his offence, and if any

thing troubled his mind, to difburthen his con-

fcience. In matters of Religion, they faid, they

would not then enter, but prayed him to refolveand

fettle his mind, and feek mercy and grace from

God, through Jefus Chrift, in whom only falvation

is to be found.

Ogilvie anfwered, That he was prepared and re-

folved. Once he faid, that he died for religion •,

but uttered this fo weakly, as fcarce he was heard

by them that flood by upon the fcaffold. Then ad-

dreffing himfelf to execution, he kneeled at the

ladder-foot, and prayed ; Mr. Robert Scott in that

while declaring to the people that his fuffering was

not for any matter of Religion, but for heinous

treafon againft his Majefty, which he prayed God
to forgive him. Ogilvie hearing this, faid, he doth

me wrong. One called John Abircrumie, a man of

little wit, replied, no matter, John, the more

wrongs the better. This man was feen to attend

him carefully, and was ever heard afking of Ogilvie

fome token before his death •, for which, and other

bufinefs he made with him, he was put off the fcaf-

fold.

Ogilvie ending his prayer, arofe to go up the

ladder, but flrength and courage, to the admiration

of thofe who had feen him before, did quite forfake

him : he trembled and fhaked, faying, be v.culd

fall, and could hardly be helped up on the top of

the ladder. He kiffed the Hangman, and faid,

Maria, mater gratia, era pro me, omnes Angeli,

orate pro me, omnes Sanili Sanclaaue crate pre me :

but
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but with fo low a yoics, that they which ftodd at

the ladder-foot had Tome difficulty to hear him.

The Executioner willed him to commend hi? foul

to God, pronouncing thefe words unto him, Say John,

Lord have mercy on me, "Lord receive my foul : which
he did with fuch feeblehefsof voice, that fcarcely he

could be heard. Then was he turned off, (his left

loot for a fpace taking hold of the ladder, as a man
unwilling to die) and hung till he was dead. His
quartering, according to the judgment given, was,

for fome refpefts, not ufed ; and his body buried

in a place that is kept for rhalefattbrs;

We have underftood, by fome perfons who vi-

fited him at times during his imprifpnment, that

amongft other his fpeeches with them, he faid this,

That if he had efcaped his apprehenfion at this

time, and lived till Whilftinday next, he fhould have
done that which all the Bifhops and Minifters both
in England and Scotland, fhould never have helped.
And if he might have lived at liberty unto that

time, he Would willingly have been drawn in pieces

with horfes, and have given his body to have been
tormented.

XV. Proceedings againft Mr. Wraynham, in the Star-

Chamber, for Slandering the Lord-Chancellor Bacon of
Injuftice, Pafch. 16 Jac. I. 1618.

BEFORE
The Duke of Lenox.

The Earl of Suffolk, Lord-Treafurer.
The Earl of Worcefler, Lord-Privy- Seal;

The Earl of Pembroke, Lord-Chamberlain.
The Earl of Arundel.

Vifcount Wallingford:

Sir Folke "Greville, Chancellor of the Ex~
chequer.

Dr. Abbot, Lord Archbifhop of Canterbury.

Dr. King, Bifhop of London.

Dr. Andrews, Bifhop of Ely.

Sir Edward Montague, Lord-Chief-Juftice
of the King's-Bench.

Sir Henry Hobart, Lord-Chief-Juftice of
the Common+Pleas.

Sir Laurence Tanfield, Lord-Chief-Baron of
the Exchequer.

Sir Edward Coke.

Sir Thomas Lake, Principal Secretary.

Sir Henry Cary, Comptroller.

Sir Henry Telverton, Attorney General.

May it fleafe your Lord/hips,

IT is the Honour of this Court, that it

reprefents the higheft earthly Majefty,

and his prefence ; and it is his Majefty's

Honour, that as himfelf is clothed with

Juftice, fo you, as the greateft and higheft next

his Majefty, fhould put on the fame garment.

Clemency and Juftice are the two Lights of
every Kingdom, without which, your perfons and
eftates would be expofed to violence, and without

which, great Monarchies would be but great

Thefts ; and as Juftice it not to be recompenced in

price, fo ought not the fcandal hereof to go un-

puniihed ; efpecially, when it toucheth fo great

a perfon, as, in the facred Seat of Juftice, is next

to the King : the Chief Judge in this Court, and

the fole Judge in Chancery, who is much defamed

by the Gentleman at the Bar, in the moft precious

point of all his virtues, his Juftice ; be it fpoken

without offence, bafely and blamelefsly is my
Lord-Chancellor traduced, as if he deferved, that

all the thunderbolts of heaven fhould fall upon
him.

At my Lord's firft coming into this place, he
found a Caufe in Chancery, between this Gentleman
at the Bar, and one Mr. Fijher, not controverted

in the title, but concerning the value of the leafe,

which Fijher held of Wraynham ; in which, the

Lord-Chancellor perufed the proceedings of the

caufe, called the parties to give a fummary end to

fo tedious a caufe i and becaufe the fuccefs anfwered

not the defire of this Gentleman, therefore he kicks

againft authority, who before was not more grieved

at the expence, than now impatient at the fentence ;

which was not want of juftice in my Lord, but of

equity in the caufe.

I confefs I was. of counfel with Mr. Wraynham,
and prefs'd his caufe as far as equity would fuffer -,

but I know that judges look with other eyes than

Counfellors do, they go not by tale, but by weight.

And therefore, their Judgment muft anfwer the

Counfel, and quiet the mind of the party, and
tho' in gaming, lofers may fpeak, yet in judgment
they muft be filent ; becaufe it is prefumed that no-

thing is taken from them, but what is none of theirs.

But this Gentleman being of an unquiet Spirit, after

a fecret murmuring, breaks out into a complaint to

his Majefty, and not ftaying his return out of

Scotland, but fancying himfelf, as if he faw fome
2 Cloud
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Cloud arifing over my Lord, wearying and tiring

his* Majefty with infinite fupplications in this cafe.

And now, my Lords, as if all his former caufc had

been loft, he prefents it no more in parts, or loofe

papers, but compiling his undigefted. thoughts into

a libel, though the volume was but in quarto; fa-

llens it on the King on Good-Friday laft.

And his moll princely Majefty, finding it fluffed

up with mod bitter reviling fpeeches, againft fo

great and worthy a judge, hath of himfelf com-
manded me this day, to let forth and manifeft his

fault unto your Lordfliips, that fo he might receive

deferved punifhment.

In this Velvet pamphlet (for this Book is bound
in Velvet) is let forth his caufe, the work of this day ;

wherein Mr. Wraynbam faith, he had two decrees in

the firft Lord Chancellor's time, both under the

Great Seal, and yet both are altered fince the laft

Lord-Chancellor's death, and cancelled by this

Lord- Chancellor in a prepofterous manner ; and

Firft, without caufe ; Secondly, without matter ;

Thirdly, without any legal proceeding ; Fourthly,

without precedent ; Fifthly, upon the Party's barefug-

ge'dions ; and Sixthly, without calling Mr. Wra'yn-

ham to anfwer. And of this, my Lords, fpight-

fully he imagines a threefold end : Firft, to reward
Fifher's fraud and perjuries ; Secondly, to palliate

his unjufl Proceedings, atid to rack things out ofjoint ;

and Thirdly, to confound Wraynham'j ejtate : and

that my Lord was therein led by the rule of his own
fancy. Yet he ftayed not here ; but, as if he

wou'd fet fpurs againft my Lord, he aggravates my
Lord's Injuftice to be worfe than Murder ; faying,

that in his fentence, he hath devoured him and his

whole family. And fecondly, as if one fin fhou'd

follow upon another, he doubles it upon my Lord,
and, in a manner, plainly gives my Lord the lye.

And hearing that my Lord had fatisfied.his Majefty

in this cafe ; he faith in his book, that he that did it

unjuftly, muft, to maintain it, fpeak untruly, ad-

ding falfhood to my Lord's Injuftice; faying in his

Book, it is given out my Lord hath begged Wrayn-
bam's pardon : which, tho' it be the fhew of a gen-

tle heart, yet argues a guilty confeience, and is but

my Lord's cunning to avoid the hearing of the

caufe. And as if my Lord fhould know his own
difeafe to be foul, and were unwilling to have it

fearched or difcovered ; he chargcth my Lord with

fhifts, and tells him that he hath palliated oppref-

fion with greatnefs, wit and eloquence ; and that

the height ofauthority, makes men prefume. . And
to make this yet more fharp, he urgeth, that my
Lord, to maintain this, ufeth fecret means, where-

by the unfoundnefs of his adions may not be feen,

and fo to avoid cenfure ; and, as if my Lord fhou'd

have fkill in Magick, he faith, that my Lord hath

raifed a report from hell of the late Mailer of the

Rolls, which was confuted before his face, and

damned before his death ; not content to fcandalize

the living, but fo far, my Lords, doth his malice

overfpread his wifdom, that he doth not ceafe, with

his nails, to fcrape the dead out of their graves a-

gain. When it is well known unto your Lordfhips,

that the Mafter of the Rolls was a man of great

undei (landing, great pains, great experience, great

dexterity, and of great integrity ; yet, becaufe this

caufe fell by cafuaky into his hands, by reference

from the laft Lord-Chancellor, and he followed not

this man's humour in his report; therefore he

brands him with thefe afperfions, and adds this to

the rtft, That he grounded this report upon "Wit-
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neffes, that fwore impoffibilities, grofs abfurdities»
and apparent untruths. How can you but think>
my Lords, but that this Gentleman's head is full of
poilon, feeing it fell out fo faft then into his pen»
trampling upon the dead ? and this is an addition
unto his punifhment, the injury of him that is dead,
becaufe the State yet lives, wherein his juftice is

fcandaliz'd.

And now, my Lords, that you may the more de-
left his (landers, whereby he goeth about to (lander
my Lord-Chancellor's Juftice ; give me leave to
open the plain and even way, wherein this great
Judge walks in this particular cafe. The queftions
in Chancery at firft, were two, between Wraynbam
and Fijher, upon crofs fuits, either againft the other

:

Wraynbam complains of truft broken, whereby he
was defrauded, Fijher upon a debt of a private rec-

koning detained by JVraynham. Upon proof of
both thefe, it was by afient order'd, that Fijher

fhou'd affign the Leafe made unto him upon truft,

and Wraynbam fhould pay the Money, fo well proved
to be due to Fijher : fo by afient was the Decree
had, which is 'he firft Decree.

But Mr. Wraynbam, wifely fufpecYing that Mr.
Fijher had incumbred his Leafe, and if it fhou'd be
affigned to him according to the Decree, it wou'd
be merely illufory ; he exhibits a new bill to difco-
ver what charge, and in what fort, Fijher had char-
ged the land with incumbrances. And Mr. Wrayn-
bam finding the incumbrances greater, upon the re-

ference of the Lord-Chancellor to the Mafter of the
Rolls, a bargain was mediated between them, that

Fijher fhou'd hold the Leafe in quellion, and Wrayn-
bam fhou'd have after the rate of twelve years pur-
chafe ; and to this both afl'ented : fo that your
Lordfhips fee that the firft Decree was not cancell'd

by my Lord Chancellor, but difcharged by himfelf ;

for by the Decree he might have had the Leafe, but
he contented himfelf with twelve years purchafe.

After this, the queftion grew upon the value,

which being referred to the laft Mafter of the Rolls,

how the value was at firft, before the improvement,
when it was in Leafe to one Harply, and there upon
proof and oath of divers Witneffes, the Mafter of
the Rolls returned and certified the conftant produce
of the Leafe to be worth 200/. by the year; where-

upon Wraynbam was to have it at twelve years pur-
chafe, amounting to 2400 /. Mr. Wraynbam fee-

ing the land was much improved, by a defence

made againft the fea and other means, whereby the

nature of the land was altered, and the profit much
raifed ; moves the Lord-Chancellor not to recede

from the bargain, but faith, that the Value returned,

was not the true value, for the land was worth
400 /. by the year, and yet excepts by retainer in

his hands, 2000 Marks, which he owed to Fijbcr,

one thoufand and fixty-fix Pounds odd Money

;

whereby now Mr. Wraynbam had received his 2400 /.

in his purfe. And when he faw himfelf thus fleeced,

having received 2400/. for that which cod but

200 /. now he ftirs up new fuits, and moves the

Lord-Chancellor by a commifllon to refer the value

to two Knights that had been Farmers to the land,

that they might certify the true value : the one,

Sir L'EJlrange Mordaunt, who certifies the value

318/. yearly ; and the other, Sir Henry Spiilman,

certified the value to be 364/. yearly ; and my
Lord-Chancellor ftrikes between them, and makes
it 340 /. So here is a difference of values, the firft

of 200 /. upon oath yearly, and this at 340 /. year-

ly, without oath. The firft value is at the time of

4 Harp/y's
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Harply's Leafe, the fecond is at the time of the cotn-

miffion granted, and after improvement of which,

your Lordfhips well know in your wifdom, the

difference between land barren, and improved in

value. The laft Lord-Chancellor, according to

the amounting value of 340/. a year, annexed the

increafe to Wrnynham's bargain, and that he fhou'd

have it, as if the lands were worth 34O /. per arm.

So that now, the 24-00 /. in his purfe, had been

worth 1680/. annexed above 4000/. Mr. Fijher

finding this annexed to the bargain, and that he

fhou'd be prefs'd to pay the lurp ufage, and that

he had choice either to pay the Money, or to part

with the Leafe ; Fijher moved the Court that he

might give up the Leafe, and defires his firft 2000
Marks with damages, which Wraynham affented to,

fo that he might have defalcation of that which Fijher

had received of the profits of the land. Upon this,

upon confent of parties, it was again, decreed, (and

this is the fecond Decree, which Wraynham fo much
triumphs upon ; not being an abfolute and pofitive

Decree, but qualified with this:) Firft, that Wrayn-

ham ftiould pay the 2400 /. with damages to Fijher :

and, fecondly, that Wraynham (hou'd have defalca-

tion of fuch profits as Mr. Fijher had received out

of the land.

Mr. Wraynham ftrives with this fecond Decree,

being willing to have the value of the land, not ac-

cording as Fijher had received, but what he might

have recovered.

Now my Lord -Chancellor finding the cafe thus

ftanding, thought it no injuftice againft Wraynham'*

own offer, not that Fijher ftiou'd lofe his damages,

having forborn 2400/. ten years, nor that Wrayn-

ham fhou'd be allowed more defalcation than Fijher

cou'd receive, becaufe he was ty'd to a dry rent; and

finding that Wraynham was neither willing nor able

to return the 2400 /. with damages unto Fijher, my
Lord-Chancellor thought fit to eftablifh the bargain,

according to the firft certificate of the Mafter of the

Rolls upon oaths ; becaufe the laft certificate without

oath, was not fo equal in the ballance of Juftice, as

that with oath, certified by the Mafter of the Rolls,

upon the examination of divers Witnefles.

Now, my good Lords, if this cafe ftands thus,

what Injuftice is there committed ? what unfound-

nefs is there in this action ? or, what caufe is there

for my Lord-Chancellor to hide himfelf, that this

Gentleman fhou'd in this cafe declaim againft him
this day ? If it were, my Lords, to make my Lord-
Chancellor, for fear, to take off his haad ; he will

let the World know he is more conftant and coura-

gious in the points of juftice, than. that which he

did fo juftly, fo flightly to revoke. And if it were

to this end, to make my Lord-Chancellor to dif-

pute with Mr. Wraynham ; I- am to let you know
from his Majefty, he will not let him forego, nor

forget his place, fo much as to enter into debate

with Mr. Wraynham, knowing that it were not fit for

him, to ftand to wreftle or wrangle with Mr. Wrayn-

ham, but rather, to defpife fomean an adverfary.

My Lords, you know,- that wife and juft men
•may walk the fame way, though not the fame paf-

fage ; there are divers courfes and divers ways to the

fame end, Juftice : for Juftice fake, they are both

to be honour'd, neither to be blamed. For my
Lords, if Judges fhould be tradue'd as unjuft, be-

caufe they differ in opinion, they fhou'd have thank-

lefs offices. Juftice is the Harmony of heaven,

but Lingua detratlionis eft lancea triplex. Though
this Gentleman hath fweat hard to feoff and dare fo

high a Judge, yet the razor of his tongue cannot
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charge him that any thing came between God and
his own confeience, but the merits of the caufe;

though it be certainly true, whilft a man carries

this flefh about him, his judgments and faculties

wiil be imperfect. Yet, my Lords, I know that

my Lord is the branch of fuch a tree, who, though
he bloffom'd laft, yet took more fap from the root

than any of the reft : the fon living in the memory
of fo worthy a father, the father living in the me-
mory of fo virtuous a fon, who may fay, as Agefi-

laus once faid to his father, I obey you in judging no-

thing contrary to law.

I am glad this Gentleman is fo naked of excufe,

yet heartily forry his defamation is fo foul, as to

draw fuch a fmart of punifhment as this will be upon
him •, and here if necefiity (the true defender of

man's wickednefs) fhou'd ftep in, I anfwer, though
necefiity break through all laws, yet flying into the

face of Juftice, it muft be broken by Juftice ; elfe

no fubject can be fafe, nor no Court keep itfelf from
infamy.

It is well, my Lord, that this fault falls out but

feldom ; for being exorbitant when it happens, it

cannot but be foul. It is a pernicious example ; for

by this, when flanders are. prefented inftead of com-
plaints, that is but to fet divifions between the King
and his great Magiftrates, to difcourage Judges,

and vilify Juftice in the fight and mouths of all the

people.

Therefore I befeech your Lordfhips to pardon me,
if I be too long, and fuffer me to fhew your Lord-
fhips what this Court, in like cafes hath done.

In the fecond year of his Majefty's reign, when
Sir Edward Coke, according to his place, informed

againft Foorth in this Court, ore tenus, for petition-

ing his Majefty againft the laft Lord-Chancellor, for

granting an injunction for flaying of a fuit at the

Common Law, (which your Lordfhips know how
neceffary it is) he being convicted upon his own con-

feffion, received a fharp cenfure. I will. conclude

with this one, and I fhall defire your Lordfhips, in

this place, to hear it read ;' and then do humbly be-

feech your Lordfhips to hear the Gentleman at the

Bar, either for his defence, or excufe.

Then Wraynham'% Examinations were read in this

Book and Epiftle.

Then he was charged with thefe words following,

in the end of his Epiftle to his Majefty : " He that

" judgeth unjuftly, muft, to maintain it, fpeak un-
" truly ; and the height of authority maketh men
" to prefume."

Alfo, in fhewing of his Majefty reafons why the

Mafter of the Rolls was faulty, he faid ; Firjl, the

Mafter of the Rolls had omitted many of his mate-

rial proofs.

Secondly, He Ihifted off other fome.

Thirdly, That he fometimes wrefted the equity of

his caufe.

Fourthly, That he did falfely cite Fijher's proofs.

Fifthly, That he grounded the report upon the de-

pofition of Witnefles that fwore abfurdities, untruths,

and mere impoffibilities.

And, Laftly, as if the report had been condem-
ned and damned before to the pit of hell, he faid it

was raifed as ab inferno.

In his Epiftle to his Majefty, he is charged with

thefe words

:

" I underftand my Lord-Chancellor hath begged
" my pardon: it is outwardly the fhew of a great

" heart, but inwardly it argutth a guilty con-
" fcience ; otherwife, if firft I had been found guil-

«< ty, and his Lordfhip ftiould then have interceded

" with
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•' with his Majefty for me, it had been an argument
" of an indulgent nature ; but to beg pardon where

" there is no need, was manifeltly done to avoid

" an hearing, and not in pity towards me ; for he

" that dcfpulls me of my goods, I will not trull

" him with my perfon. And therefore, far be it

" from me to hope, or truft in his goodnefs: Idif-

"• claim his favour, and infinitely deplore the judg-
'« ment of his Majefly."

And in the conclufion of his Epiftle were thefe

words: " I defire tofufferat your gates, if I (hall

" dare to (lander fo great and eminent a Judge, un-

" to fo gnat and wiie a King.
" If he fhould not defire to reward the Fijhers

" for their (raud and perjuries, I know not why he
" fhould have racked all out of joint.

" My Lord, with this his laif. cunning and rhe-

" torick, hath palliated his unjuft proceedings a-

" gainft me-, for my Lord's gefture and pronuncia-

" tion in his fpeech, is wanting in my writing, out

" of which a cloudy mift may rife to hide the verity

" of your princely Judgment.
" 1 could never fee by what rcafons, or words,

" his Lordfhip hath coloured his dealings to excufe

'* himfelf unto your Majefty, underftanding only

'* a piece, and not the whole from your Majefty.

" This mud move me moft humbly to befeech

" your Majefty to fave my wife and children ; and,
" out of your princely juftice to appoint a day
" of hearing, whereby there fhall appear unto
" your Majefty, as well the fincerity of my affir-

" mations, as the unfoundnefs of his Lordfliip's

" actions. For I never fought corners, but openly,

" and fometimes in my Lord's prefence, have no-

" tified and complained of my wrongs, and defire

" a public hearing before your Majefty, which
" the greattft fubject dares not do, without truth

" and juftice."

And in another place, Wraynham faith, " My
•' Lord Chancellor proves nothing by record, nor
" delivers any thing by writing, to anfwer the

" things objected againft him ; but would hide

" himfelf from the eyes of your Majefty's juftice."

His Majefty (kith, thi>' he receive petitions from

his fubjefts, againft hisdiigheft Juftices ; yet he will

have his Judges know, that they are fubject to his

accou.-.t only, and to noneelfe upon earth.

His Majefty received this petition on Good Friday

laft, in which this Gentleman hath fo far exceeded

the meafure of an humble complaint, that I mult

appeal to your Lordftiips againft him.

Then was Foortb's, precedent read, bearing date

Mercurii decimo quarto Novembr. termino Mich.

2 Jac. I.

And likewife Foorib's two laft Petitions againft

my Lord-Chancellor, touching which, reference is

had. And the Lords afked Mr. Wraynham what
he could fay for himfelf.

Mr. WRAYNHAM.
Right Honour-able, and my very good Lords,

FR O M a man fo perplexed with fo many mife-

ries, what can be expected ? and what marvel,

if I fhould faulter, or might let fall any fpeech that

might feem uncomely?

My Lords, I know not how to behave myfelf,

I will not willingly offend any, but efpecially the

King's moft excellent Majefty ; yet nature com-
mands me to defend myfelf, for it cannot be thought
he can be faithful to another, that is not fo to him
Vol. VII.
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felf. And therefore I humbly defire, that what I

offer in extenuation, or defence, that neither the

meaneft that hear it, nor your Lordftiips, which are

to judge of it, would take it offenfively.

My Book confifteth of three parts.

Firjl, An Epiftle to his Majefty.

Secondly, The body of the book, which relateth

the truth of all the proceedings.

And, Thirdly, a conclufive fpeech in the nature

of an epilogue.

Touching the body of the book, and the truth
of the caufe, I conceive it not now called in queftion,

for I think your Lordftiips will not enter into the

particulars; but becaufe it hath pleafedMr. Attor-
ney to fpeak fomething of it, I will not be filent.

My accufations, my Lords, are fet forth in two
things : Firjl, That the complaint is of the Right
Honourable the Lord-Chancellor. Secondly, That
it is in bitter and unreverend terms.

For the firjl, I mult fly for fuccour and protection

unto our dread fovereign Lord the King : for it

pleafed his Majefty, fitting here in the facred Seat of

Juftice, to declare, that if any were wronged in

point of Juftice, to him they might come and have
redrefs ; and for proof thereof, I humbly defire

your Lordftiips to hear me read a fentence or two in

his Majefty's Book.
" For, faith he, if any were wronged, their com-

" pkint fhould have come unto me ;" none of you
but will confefs you have a King of a reafonable un-

derftanding, &c.
And in another place, " Why then fhould you

" fpare to complain unto me, being the high-way -,

" therefore as you come gaping to the Law for
" juftice, &c."
" But if you find bribery or corruption, then

" come boldly ; but beware of the juftnefs of your
« caufe."

Firjl, therefore, in his Majefty's opinion, a man
may be wronged in a Court of Juftice.

Secondly, In that cafe, his Majefty is not only wil-

ling to receive a complaint, but to reform what is

amifs : fo that his Majefty publifhing this much to

all his fubjedls, I hope your Lordftiips will not con-
ceive that barely to complain, is a fault ; efpecially

feeing that his Majefty faith, " Why do you fpare
" to complain ?"

The Jecond part of my accufation is, becaufe I

have ufed unreverend and bitter terms.

Firjl, I divided the collections objected againft me,
into two parts.

(1.) Into two fentences, which Mr. Attorney
hath endeavoured to fallen on the Lord-Chancellor
by inference.

(2.) Into words, applied to his Lordftiip.

My Lords, Touching the firjl, I hope general
fpeeches fhall have no fuch conftruction.

In the 1 i6lh
Pfalm, the Prophet faith of himfelf,

/ have /aid in my fwy, all men are lyars. And
in the 14"* Pfalm it is faid of all men, Ihey have
all gone out of the way, and are abominable ; there is

none that doetb good, no not one. And in the Epiftle

to the Romans, it is faid, Let God be juft, and all

men lyars. And again it is faid in Scripture, That
the poifon of Afps is under their lips, that tbeir throats

were open fipulchres. And yet it was never heard,

that any of the Prophets and Apoftles (godly men)
found fault with David faying, You have faid my
throat is an open fepulcbre ; that I am a lyar ; and
abominable ; becaufe they were but general fpeeches.

P And
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And therefore, my Lords, I humbly pray, that any

general fpteches may not be applied to my Lord-

Chancellor, tor 1 had no fuch meaning.

For particular words, they are, as I take it, thefe ;

Unfoundnefs of his Lordfnip's actions ; unjuft pro-

ceedings, oppreffion, and injuftice.

Now, my Lords, I muft again fly to the King for

fuccour, in thefe words : for his Majefty points

forth the things for which a fubjedt may complain.

For his Majefty faith in his book, " If a man be

' wronged in the courfe of Juftice." What is it but

injuftice ?

Secondly, His Majefty faith, " That if one find

" bribery, corruption, injuftice, &c." and then

we fhoulci come boldly. .

Firfl, For the word injuftice : he that proves

the juftice of his caufe, proves the Judgment given

againft it injuftice : for, my Lords, I conceive, un-

der your Lordfhips favour, that this very word

contains all the reft, and that all other words that I

have ufed, are but fynonimies unto this ; and I

u fed them all, yea all, I proteft, to avoid tauto-

logy, and to avoid always ufing of the fame word,

injuftice.

Andthatalfo which urged metoufeit, wasneceffi-

ty; and that twofold neceffity, Firft, For that unlefs

I particularly accufed his Lordfhip of injuftice, I was

out of hope ever to obtain an hearing of his Majefty.

Secondly, My miferies inforced me unto it : And
therefore it may pleafe your Lordfhips to under-

ftand, that in my firfl: petition to his Majefty, there

was no fuch word as injuftice, or that tended near

unto it : but only it did fet forth what the then

Mafter of the Rolls, this Lord, and the laft Lord-

Chancellor had done ; and defired his Majefty to

judge, whether the laft Lord Chancellor, or the

now Lord-Keeper, had moftjuftly diftributed ju-

ftice. It pleafed his Majefty to give anfwer, " That
" he would take fome other courfe, when he came
" near London."

When his Majefty came to Theobalds, I framed

two other petitions, and delivered the one to his

Majefty, and the other to Secretary Winwood ; and

in neither of thefe petitions was there mention of in-

juftice, or a word favouring of it.

And when I befought his Majefty, at that time,

to hear the caufe, or to refer the examination, he

gave me this anfwer :
" If myfelf, and the Lords

" fhould trouble themfelves about hearing of Sen-

" tences, no other bufinefs would be done by us,

" for every man would be ready to complain."

And thus I had fallen off, but that his Majefty

faid further unto me, " Will you charge my Lord-
«' Chancellor with injuftice, or bribery." I blan-

ched the matter again, and defired his Majefty

would be pleafed to grant me an hearing of the

caufe.

After which, when I had meditated again of his

Majefty's queftion, I found great coherence between

this qoeftion and the words in his Majefty's book,

and thereupon was bold to ufe the word injuftice.

Unto which his Majefty was pleafed to anfwer,

" Thefe accufations are too too common : but I

•" will have relation of the caufe from my Lord
" himfelf."

After all this, underftanding that the Lord-

Chancellor had endeavoured to anfwer this matter

Unto his Majefty, and to this end had produced the

Mafter of the Rolls, Phillips, his report ; which,

I cohfefs, taken by itfelf, may not only fatisfy my
Lord-Chancellor, but the King himfelf, or any

man elfe living : and therefore, fearing that my Lord
endeavoured to fatisfy the King with that report, I

faw there was no other courfe, but to give an an-

fwer unto it, which I could not do without the book.

In making whereof, fomething was required, both
before and after, which drew me to make the Epi-
ftle and the Epilogue.

In the making whereof, I mufter'd together all

my miferies •, I faw my Land taken away, which

had been before eftablifhed unto me ; and after fix

and forty Orders, and twelve Reports, made in the

Caufe ; nay, after Motions, Hearings, and Re-
hearings, fourfcore in number, I beheld all over-

thrown in a moment, and all overthrown without a

new bill preferred. I difcerned the reprefentation

of a prifon gaping for me, in which I muft from
thenceforth fpend all the days of my life without

releafe : for in this fuit I have fpent almoft 3000 /.

and many of my friends were engaged for me, fome
damnified, others undone ; and with this, did ac-

company many eminent miferies, likely to enfue

upon me, my wife, and four children, the eldeft of

which, being but five years old ; fo that we, that

did every day formerly give bread to others, muft
now beg bread of others, or elfe ftarve, which is

the miferableft of all deaths: and there being no
means to move his Majefty to hear the Caufe, but

to accufe his Lordfhip of injuftice ; this, and all

thefe, moved me to be fharp and bitter, and to ufe

words, tho' dangerous in themfelves, yet I hope
pardonable in fuch extremities.

And now I hope, if this will not acquit me, yet

your Honours will be pleafed to move the King for

his gracious pardon : for mifery made patient Job
break out and fwell againft God himfelf; and there-

fore, my Lords, how much more may it make me
fo compleatly miferable, to fwell and tranfgrefs a-

gainft man !

And if, my good Lords, you fhould hear all the

pafTages of the caufe, I fhould the better conceive

your Lordfhips will not be troubled with it ; and
Mr. Attorney hath already fet it forth in that

fafhion, as it makes much againft me. But if your
Lordfhips will vouchfafe me that favour, I hope I

fhall alter, or at lead extenuate your Lordfhips

opinions in this Caufe.

In the year 1606, I preferred a bill in Chancery
againft Edward Fijher, for defrauding me of a Leafe

of fixty years: Fijher forfwears the truft, and pre-

ferred another bill againft me for debts ; both bills

came to be heard before Kinglojfe : Fijher' offer'd to

purchafe the Leafe, and the debts were referred to

two Mafters. Thefe took great pains concerning

the debts ; after which, the Lord Chancellor refer-

red the whole bufinefs to thofe two Mafters of the

Chancery, and then having examined both Truft

and Debts, they report the Truft proved ; and for

the Debts, they think fit that I fhould give Fijher

2000 Marks, whereof, 500 Marks were for da-

mages. Fijher, not facisfied, moves my Lord-
Chancellor to hear the Caufe himfelf, and this was in

1608 ; and my Lord, upon an hearing, decreed,

with the confent of Fijher and his Counfel, that he

fhould affure the Land, and I pay 2000 Marks
within fix Months.

After this, my Lord having made this decree by
confent, I ferved Fijher with it ; but his contempt

was fuch, that after three commiffions of Rebellion,

I was enforced to take a Serjeant at Arms to attach

him, and had a Commiffion awarded to the Sheriff

of Norfolk, to put me in poflefiion.

Fijher
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Fijher perceiving that the hiding of his head could

not keep me from having poffeffion of the Land ;

takes another courfe by fraudulent conveyances be-

tween him and his brother, and others ; and in a

motion made in the name of Sir Thomas Challoner,

(for they lodge the faft intereft in him) they inform

that this conveyance was before my bill exhibited,

and therefore defire I might be put out of poffef-

fion ; and fo it was ordered, that the poffelTion fhould

remain then as it was.

Then I, to difcover thofe frauds, preferred a new
Bill againft Fifher the deceiver, and three others.

They in their anfwer fet forth matter fufficient to

fhew the fraud. For Sir Thomas faith, that this con-

veyance from Sir Edward his brother, was made
and fealed when he never thought of it ; that 1700/.

was to be paid ; but yet he never faw the Land, he

never bargain'd or condition'd for it, but hear-

ing the trouble of it, affured it to Richard, the

younger fon of Fijher, the deceiver : and fo be-

caufe he alfo was unable to go on in the purchafe, he

lodged it in the hands of Sir Thomas Challoner.

Hobart, Attorney, informs my Lord-Chancellor

of thefe frauds ; my Lord gave them a day, to

fhew caufe why I fhould not have the Land till they

could make better proofs. Then thofe witneffes,

which were both Fijher's men, were examined by

my Lord-Chancellor in open Court, and one of

them fwears that the conveyance, which muft defeat

the Decree, was fealed in the Hall ; the other fwears

it was done in the Parlour ; one, that it was read ;

the other, that it was not read : the one, that it was

figned ; the other that it was not figned : one

fwears, that Sir Edward Fijher wa.s prefent ; the

other, not prefent •, and both, that it was done at

fuch a time, when the Deed bears date twelve

months after.

Then what remains after all this, but that I fhould

have a confirmation of the old decree, or elfe a new ?

but I find it true, Nemo Uditur nifi a feipjo. For

then the Lord-Chancellor made a motion, that

Fijher fhould buy the Land j againft which, I not

gainfaying, his Lordfhip referred the Mediation of

the bargain to the Mafter of the Rolls, where it

appeared, that Sir Edward Fijher had made a Leafe

of half the land for 200 /. the year ; and therefore

it was agreed, that Fijher fhould give 2400 /. out

of the which, he was to deduct 2000 Marks for

his debts, due by the firft Decree, and the refidue

about 1066/. I received, becaufe it did not appear

what the Lands were worth. A Commiffion was

awarded out to Sir UEjlrange Mordant and three

others, to find out the true value of the land, and

a bargain was not commanded, but propounded by

the Court : And I befeech your Lordfhips to ob-

ferve, that the Mafter of the Rolls being to con-

fider of all the Examinations, lawfully taken in the

Caufe, nine Witneffes were taken by the Commiffion

and duly examined ; five Witneffes more were exa-

mined in the Examiner's-Office, without my privity

or confent, and contrary
k
to an Order in Court

:

which Witneffes being examined, fwore point-blank

in all things, and according to thofe proofs, the

Mafter of the Rolls made his Certificate, and found

200 /. a year to be as much as the lands were worth.

Hereupon the Lord -Chancellor gave a day to

fhew caufe, why the caufe fhould not be decreed,

which was the Order, quarto Maij, 1610.

After this, the Lord Hobart, then Attorney, in

the prefence of the Mafter of the Rolls himfeif, did

fet down the defects of his own Report.
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LordTrenjurer. My Lords, this is contrary to all

courfe, this muft not be ; for we mean not to enter
into the merits of the caufe.

Mr. Attorney Yelvaton. Mr. Wraynham, for you
to fhift it off, doth but aggravate your offence; for

when you fay, you ufed the reft of your phrafes as

fynonymies to Injuftice, that impiieth a taxation of
his Lordfhip in point of juftice 5 and fo likewife

do your words imply, when you fay, by the great-

nefs of his wit and eloquence, he doth palliate the

injuftice of the Caufe : therefore, tax my Lord
particularly with one point of injuftice.

Here Mr. Wraynham would not inftance in any
one particular.

Wraynham. Had I thought his Majefty would
not have heard my caufe, I would have fat down in

filence, and have devoured my forrow. I have for-

merly let down to your Lordfhips, that my Decree
was reverfed without a bill.

Mr. Attorney. That is, when the bill is abfolute

and conftant, for there it muft have a bill of revi-

vor ; but when it depends upon fubfequent acts,

and is qualified and conditional, there it .may be re-

verfed without bill.

Wraynham. I humbly fubmit myfelf in all things

to your honourable and clement cenfure : for the

manner, 1 befeech your Lordfhips pardon ; and for

the matter, I humbly crave companion.
Mr. Serjeant Crew. May it pleafe your Lordfhips,

the Prifoner at the bar hath made a good fubmiffion

at the laft, I would he had begun with it.

My Lords, the Flux of foul mouths muft be

ftopp'd, otherwife the greateft Magiftrates will be

traduced and flandered to Majefty himfeif; and
tho' it be not Treafon, yet I have heard it from a

great and honourable Perfon fitting in this place,

that it is, Crimen laje Majejlatis.

My Lords, for the two Lords, the one that lives,

the other that is dead, and their demeanor in this

cafe, in honour of him that is dead, and without

flattery to him that is alive ; I fay, they both judg-
ed according to their confeiences.

The Lord-Chancellor that is dead, gave his judg-

ment according to his confeience, and not according

to the confeience of another man, but according to

the integrity of his own heart : for Judges are to

judge Jecundum aquum cif bonum in joro conjeientia.

And this Lord alfo judged out of his noble con-

feience and integrity of his heart ; for, my Lords,

there was no binding decree.

As for the merits of the caufe, it muft not be ex-

amined of the one fide, nor of the other, for both

Lords have done according to confeience, coram

Deo 6? hominibiis. And each hath delivered his

own fenfe according to their confeiences.

The Lord which is dead, when he was alive, was
one of the oracles of the wifdom of the time ; and
my living Lord attributes very much unto him,

whom God hath alfo inrjehed with great orna-

ments of nature ; for no Man, no Magiftrate,

hears with more attention, nor no Magiftrate of

Juftice attends with more underftanding and pa-

tience.

You then, Mr. Wraynham, thus to traduce my
Lord, is a foul offence, with that black mouth of

yours : you cannot traduce him of corruption, for,

thanks be to God, he hath always defpifed riches,

and fet honour and juftice before his eyes -, and

where the Magiftrate is bribed, it is a fign of a cor-

rupted eftate.

For the juftice of the Caufe ;

P z Mv
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My Lords, I was of Counfel with Fijher, and I

knew the merits of the caufe ; for my Lord-Chan-

cellor feeing what recompence Fijher ought in ju-

ftice to have received, and finding a difability in

Wraynham to perform it, was inforced to take the

land from Wraynham to give it to Fijher, which is

hardly of value to fatisfy Fijher'% true debt and da-

mages. And this, my Lords, was the true courfe

of it; fo it (lands upon thefe parts your Lordfhips

have heard. >

I am glad at lad, to hear Mr. Wraynbam's fub-

milTion, and do humbly crave your Lordfhips cen-

fure.

Sir Edward Coke. The Caufe before you, my
Lords, is a very great caufe, for a man mull tread

in this courfe upon a very (lender bridge : I will

fingle out, as near as I can, the date of the queftion,

and then I will (hew you in others, upon what words,

and in what I (hall ground my fentence : for a com-
plaint to the King's Majefty, or a petition by any

man that thinks himfelf wrong'd, I hold that re-

gularly to be no offence. God forbid it (hould be

fo : I can make no hedge between the Sovereign

and the Subject ; nay, in fome Kingdoms, Quere-

las fubditorum detrahere in principe deferentur capi-

tale eft : And that would be derogation from a Mo-
narch, that no fubject (hould complain unto him ;

yet upon the Statute of Weftminfter, and at Com-
mon Law, I make no queftion but to (hew you, that

where petitions were made to the King in an unfit

manner, they have been feverely punilhed. Our
cafe is now particularly in a fentence given by my
Lord-Chancellor, an eminent Judge in this Court,

and a fole Judge in the higheft Court of Equity that

is in thrs Kingdom ; yea, this cafe is after fentence,

and againft the fentence, and with many fuch fcan-

dalous and opprobrious terms againft fo high a

Judge ; and that not in paper, but in a book pre-

fented to the King: this book in my hand, which

the. King hath delivered to the Attorney-General,

that it might come before us for due punifhment.

Whether this book be juftifiable, or no; that is the

queftion.

It is a black book, Eft jam conveniens luEIibus ifte

color. And it is a ftrange book for fome things

that I will (hew you, for it is no petition ; and yet

I will confirm every word I fay, by ancient and

modern authorities ; whereof, I am forry, very

forry in good faith, for the excellent and worthy

parts that are in you, Mr. Wraynham. Now mark
your own words in your book ; you call it a Re-
view, or Revivor of the Report of the Mafter of

the Rolls, Phillips, and the Decree of my Lord-
Chancellor : the high Commiffioners have fome-

times a commiffion of Review, but it is very rare •,

and that is a Commiffion of Grace, not of Right:

fuch a Review is prefented unto his Majefty by

Wraynham, in which he deals not like a petitioner,

but like a cenfurer, cenfuring every man that deals

in the caufe.

Mark how the Common-Law fets forth a Peti-

tioner : It gives no ill words, it toucheth not men
of injuftice ; for take this from me, that what grief

foever a man hath, ill words work no good*; and

learned Counfel never ufe them.

And therefore the petitioner at the Common-
Law, is, Si placet majeftati, &c. & quodjuftitia ci?

retlumfiat, &c. Now in your petition, fee whe-

ther you have behaved yourfelf well : Firft, you
make your major propofition ; The unjuft fentence

of a-Judge, is far worfe than a particular murder :

then your minor is, That my Lord-Chancellor hath

fatisfied his Majtftv, that I have informed him falfe-

ly ; but his Majefty knoweth, that he that judgeth
unjuftly, muft, to maintain it, fpeak untruly ; and
that your Lordfhips and all Logicians know, the

conclufion followeth necelfarily.

Firft, he chargeth my Lord -Chancellor with in-

juftice, not complaining of any particular to be

referred to examination : but faith in general, " He
" hath done unjuftly, and is worfe than a mur-
" derer ; and that he hath informed the King
" falfeiy."

My Lords, You know, if a man put falfe metal

into the King's Coin, it is Treafon •, and if my
Lord Chancellor dial! infufe poifon and falfe infor-

mation into the King's ear, it was an heinous offence.

Yet, this contents, not Wraynham ; but he rlieth at

all, faying, " That the height of authority maketh
" Men prefume." And hath a place of fcripture

in his Book, Woe be to them that write wicked. De-
crees ; and in another place, he faith, " Oppref-
" fion is palliated with wit and .eloquence."

My Lords, ought thefe things to be in a peti-

tioner ? a petitioner muft go meekly and humbly to

work, without (hew of touch of any man.

I will not omit a dead man ; for, tho' fpoken of

him, it is a living fault.

As for this Mafter of the Rolls, never man in

England was more excellent for the Chancery than

that man ; and for ought I heard, (that had reafon

to hear fomething of him) I never heard him taxed

of corruption, being a man of excellent dexterity,

diligent, eaily in the morning, ready to do juftice :

for him to be taxed in fuch a high degree, as to

omit fome of the material proofs, to (hi ft off others,

to wreft the equity of the caufe, and fuch-like : and

in another place, " That the Mafter of the Rolls
" made an unjuft and corrupt glofs upon a falfe

" text, &c." And in another place, he faith,

" That Sir Edward Phillips's report was raifed ab
" inferno."

My Lords, You know that the flander of a dead

man is punifhable in this Court, as Lewis Pickering

is able to tell you, whom I caufed here to be cen-

fured for a flander againft an Archbifhop that is

dead ; for Juftice lives, though the party be dead :

and fuch (landers do wrong the living pofterity and

alliance of the man deceafed.

But Mr. Wraynham fpares not the King himfelf

;

for in one place of his Book, he faith, ajfurgat Rex,

&V. as if the King flept. And in another place,

he faith, " That the Decree is reverfed without
" precedent." But that is not fo, as I will fatisfy

you anon.

For Mr. Wraynham's cenfure, I will never judge

a man without authority and reafon. 18 E. i. in

Rolulo Parliament. 3. my Lord -Abbot there com-
plained that Solomon of Wragg, and Hugh Courtney

then Chief-Juftice, had confederated to give Judg-
ment againft the Abbot. And the King anfwered,
" Shall we, upon this petition, call a judgment in

" queftion ?" And in the end, the anfwer is, Rex
rogabit, cif aliter facere non poteft per legem terra.

And my Lord- Abbot, becaufe he was a Lord, efca-

ped punifhment at that time.

Another precedent I will (hew you, is, Mich.

18 E. 3 . Rot. 151. coram Nege. Thomas Wilbrabam
petitioned againft the Jufticesof the King's-Bench,
" That they had not done according to law and
" reafon." And the petition was delivered to the

reprefentative body of the King and his Council;

for
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foi* the which the faid Wilbraham was indidted,

convicted, fined, and ranfomed in the King's

Bench.

•9 dff. p. 3- Between Sir William Scott and Hum-
phrey Huntley, who complained to King Edw. 111.

*' That Sir William Scott, Chief- Juftice, had award-
" ed an affize contrary to law." And the King
fent it to the Judges -, whereupon Hunney was im-

prifoned, judged, fined, and ranfomed: yet he had

no remedy but in Parliament;

The Statute hath made a fharp law againft fuch

as fpeak fcandalous news of the Chancellor, Juftice

of the King's-Benchj&V. And becaufe divers were

punifhed for (landers, in petitions to his Majefty y

therefore, 13 R. II. Rot. Pari. numb. 45. the Com-
mons defired they might not be troubled for any

matter that fhould be contained in petitions to the

King : and the King anfwered, " Let every man
" complain, fo it be with law and reafon."

Wraynham objected a place of fcripture for him-

felf, where the Pfalmift faith, I have faid in my fu-

ry, that all men are lyars. The text is, Dixi in ex-

ceffu : fo Wraynham faith, " It was not' in his fury, •

" but in his excels."

And another thing, that Wraynham offered in his

defence, was the King's words, where he faith, in

his Book, Be bold to complain. But of what ? of

corruption ? So likewife in Rot. Pari. 24 Edw. III.

Pari. 3. numb. 16. If any man mix corruption with

bis cevjurei, Anathema fit. So likewife it is extant

in the Rolls of the Parliament de la plbe, that the

great de la Pole was convicted of .bribery, and put

from his place ; and Cardinal Wolfey was convicted

of a foul corruption.

But if a man, according to fincerity, give-judg-

ment, though he differ from another Judge, this is

no Injuftice. Famous Dyer gave judgment in the

Common-Pleas, and this was reverfed in the King's-

Bench ; yet he difcharged his confeience : and al-

tho' it was afterwards reverfed, yet it was no In-

juftice. The like inftance might be made of Sir

Chrijlopher Wray, and others. Now, in this cafe,

my Lord-Chancellor that is living, differs from the

Lord-Chancellor that is dead. This is not ftrange,

it hath ever been, and ever will be; but if a Judge's
confeience be oiled, and moiften'd with corruption,

then all is nought.

The King hath the Pleas of the Crown, and upon
every judgment, one of the parties is angry and dif-

pleafed : But this muft not prefently produce a new
hearing, for that will hinder all other bufinefles.

For I will put you a great cafe between a Nobleman
here, and divers other Noblemen that were trufted

by the Countefs of Southampton, who were all Plain-

tiffs, and Sir Moyle Finch Defendant : and this was
Mich. 42 & 43 Eliz. The main point that was
controverted in the caufc, was upon an exception of

a Manor (as I remember) in the Habendum of the

deed, which my Lord-Chancellor then thought void.

And therefore decreed, " That my Lady of South-
*' ampton fhould have all." Whereupon Sir Moyle
Finch petitioned Queen Elizabeth, that fhe fhould
refer the examination of the Decree to fome of the

Judges ; but the Queen would never refer any thing

to thofe that were named unto her, but fhe referred

it to two other Judges not named in the petition,

who attended my Lord-Chancellor ; and they then
refolved it againft the Decree, and my Lord rever-
fed his own Decree.

I know I have held your Lordfhips long ; yet I

cannot tell, in thefe critical days, whether men will

be fatisfied, which hath made me longer than I

would have been. Therefore, to conclude, I agree,

in all things, with the fentence given in Foorth's

cafe of 2 Jac.

Sir Folke Grevill, Chancellor of the Exchequer.

This Court hath no intent to difcourage the meaneft.

fubjecl: of his lawful appeal unto his Prince ; for

that were to difinherit the people of law, and the

King of the intelligence of the opprcflion that

might fall upon his people.

But this cafe I fuppofe not to be within the firff.

The matter in fuch cafes, is but a review of an infe-

rior fentence of a fuperior Magiftrate, my Lord.;

Chancellor of England : and that before he be heard

making the King his fpeedy executioner.

But examine the nature of thefe accufations, and

you fiiall find them mere fcandals, and impoffibili-

ties ; as breaking Decrees, rewarding frauds and

perjuries, palliating oppreffions with greatnefs, wit,

and eloquence.

Why, my Lords, if this liberty fhould fpread,then

I defire the indifferent hearers to fee in what a mile-

rable cafe the fubjeft ftands, when the right of every

good man fhall ftand in the malignity, and unquiet

nature of every turbulent fpirit ? And, my Lords the

Judges, in what a cafe ftand they, if by fuch clamours

every delinquent fhall be made Judge over them ?

and what privilege fhall the Kiug my Matter have ?

for if this humour fhould take a little head, will it

not carry both him and Juftice into the field ? And
therefore I conclude, that this is feverely to be pu-

nifhed ; and is not a petition,- but a prefumptuous

challenge, and of fo far a worfe nature beyond

duels, as honour and univerfal Juftice is beyond par-

ticular right ? And therefore 1 agree with him that

went before me, leaving his good parts to mercy,

and his ill parts to the cenfure of Foorth's cafe.

Lord Chief-Baron, Sir Laurence Tanfield. This

caufe is a caufe of a high nature, being a fcandal of

a great and principal Officer of the Kingdom, and

of one that is an high and eminent perfon : which

fcandal is fet forth in this Book, which certainly I

cannot call a petition ; for the petitioner hath pre :

fumed too far, that it is a plain revife of a Decree.

Every man knoweth, that the Chancellor hath the

keeping of the Great Seal, whereby is managed

Mercy and Juftice : and if this great perfon fo truft-

ed fhall be thus traduced by every offender, how*

infufferable will this mifchief be ?

I doubt not but that by a right way, you may,

by a petition in an humble courfe, and fubmifiive

manner, defire his Majefty that he would be pleafed

to review a fentence in Chancery, or elfe grant a

commiffion to others to review the fame. But doth

this man obferve this courfe ? no, but he will be his

own judge, fentencing his own caufe. I can call

this Book no better, than a fcandalous and malicious

Invective againft the Lord-Chancellor ; and that not

without great bitternefs, as I have heard.

Firft, he taxeth him with injuftice : then mark

the circumftances •, he faith, " My Lord Chancellor

" hath reverfed the Decree, without caufe, .without

" new matter, without legal proceeding, without

" precedent, and upon a bare fuggeftion."

• Then he goeth further, faying, " Injuftice is worfe

" than murder; for this Decree hath devoured him,

*' and" his whole family."

And, not content with this, chargeth him with

oppreffion, and palliating it with greatnefs, wir,

and
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and eloquence ; than which, a greater and heavier

fcanda! cannot be !

You ihall not be barred of accefs to his Majefty ;

but that- by a petition you may. defire to have a De-
cree reviewed, and that his. Majefty would grant a

commiffion to review it. But tliefe things muft be

clone legally, and then the law protects us, tho' it be

againft a Nobleman. Sir Richard Crofts did fue an

action for forgery of falfe deeds againft the Lord
Beauchamp ; whereupon my Lord Beauchamp fued

an aition upon the Statute de Scand. Magnat. But
that would bear no action, becaufe it was done legal-

ly : for a man may fuppofe in his Writ fuch a fact,

by the ufe of the faid Writ; but he muft beware
that he prove it well, or elfe he ftiall be well fined

in the fame Court. But much more {hall he deferve

a fine, if he fhall do it without Writ, or without

ground or proof, as Wraynham hath done.

And therefore, becaufe I muft be fhort, I think

him fully worthy of the cenfure before given, in all

points.

Lord Hobart, Chief- Juftice of the Common

-

Pleas- Mr. Attorney hath very worthily and like

himfelf, according to his place, brought this man
into this Court, to give anfwer for the greateft and
moft outrageous offence, that of this kind hath been

committed ; in which cafe, I will firft tell you,

what I do not queftion, and then what I do que-

ftion.

For the firft, Petitions may be exhibited to the

King without controverfy, nay, in fome cafes they

muft be exhibited ; and God forbid, that any man's
way fhould be lock'd up, or that any fubject fhould

be barred of accefs to his Majefty ; for when ap-

peals fail, and when ordinary remedy is wanting, fo

that there is no Judge above the higheft Judge ; yet,

you may ftill refort unto your Sovereign for extreme

remedy : this is proper to a King, Cejfas regnare, fi

cejfasjudicare ; for it is an inherent quality to his

Crown. So that without controverfy a man may
petition againft a fentence, for God forbid, that we
that are Judges, (hou'd draw that privilege to our-

felves, to give fentence, and not to hear it examin'd.

But it is true, it muft be prefented as a fupplica-

tion, and you muft go formally to work: ordinarily

you muft go to the proper Courts of Juftice ; if

that fails, the extraordinary courfe is open by the

King : and this is no more than to fhew to his Maje-

fty, how you find yourfelf grieved, and then remit

the caufe and form to the King's wifdom.

But now fee what this man hath done, he hath

made neither the matter nor form of a petition.

Firft, for matter, he pretends, that is not faying

that my Lord-Chancellor hath exprefly infringed

two Decrees, when he hath done nothing only crof-

fed an order, than which, there is nothing more
common, for they are but interlocutory, and not

definitive.

And for form, this is no Petition, no Book, as he

wou'd call it, but an exprefs, peremptory and au-

dacious libel. Then the manner offends yet more :

for whereas a fupplication imports, that a man
fhou'd fpeak it upon his knees, for as it is in fome
Realms, men attempt nothing againft law, but they

muft do it with a rope about their necks; fo that

he that goeth about to attempt any thing againft a

Decree, he doth it with a rope of the King's cen-

fure about his neck : but mark the carriage of this

man, how infolently he proceeds in this cafe L

Firft, for the King, as hath been well obfer-

ved, he faith, affurgat Rex ; as if he fhou'd bid the

King arife and take revenge.

Therefore for the Decree, he faith, that the

foundation of it came from hell ; if that be fo,

then this fentence muft needs be hellifh, when he
falls upon a poor man, the Mafter of the Rolls : I

call him poor man, becaufe he is not living to an-

fwer for himfelf, but yet he was a worthy Minifter

of Juftice, (for 1 had much caufe to know him) and
he was of as much dexterity and integrity, as ever

man that fat in his place, and I believe the Chan-
cery will find want of fuch a man. But not content

with this, he fcorns rny Lord-Chanceilor's courte-

fies, and carries himfelf, as if he wou'd trample all

under foot.

So much for the manner : as for the matter, it is

odious ; the perfon with whom he hath "to do, is

the principal Officer and Magiftrate of Juftice in the

Kisigdom, one that hath the nomination of all the

Juftices of Peace, and the principal that names all

the Sheriffs •, one that keeps and carries the Seal,

and fits chief Judge in this Court, and fole Judge
in the Chancery.

And fhall we think that this man is bought and
fold to Corruption, to Injuftice, to Murder ? What
more tends to the King's difhonour, than that he

fhou'd place in the Judicature fuch an unworthy
man ? a man infinitely the more wrong'd, becaufe

he deferves his place, as well as any man that went

before him ; and yet his laft Predeceffor was very

excellent, and deferved no fmall commendations.
But Wraynham I condemn, as a man barbarous

both toward the living and the dead ; wherefore,

there is a juftice and tribute due to the Mafter of

the Rolls deceafed. I wou'd have mention made of

it in the Decree, and with that addition to the fen-

tence, I concur in all things with the Prefident of
the Court.

Sir Edward Mountague, Lord Chief-Juftice. My
Lords, it is a true faying, Judicium non redditur

nifi in invitum. For I yet, never faw any man fit

down fatisfied with a fentence that went againft

him.

I wou'd not fo far have blamed Wraynham as to

have cenfur'd him for complaining to the King

;

yet this reftraint I find in law, which any man may
fee in King Edgar's, laws. " Let no man complain
" to the King in matters of variance, except he
" cannot have right at home, or that right be too
" heavy for him. Then let him complain to the

" King." Whereby it is meant, that if the laws

be fo ftridt, he fhall complain in a Court of Equity

to the King himfelf. Then, to complain is not de--

ny'd to any man, for all Juftice comes from the

King, and though he diftribute his Juftice to be

miniftred in feveral Courts, yet the primitive power
refides ftill in his perfon.- Therefore, to the Juftice

of his Majefty, may any fubject have refort ; but

this muft be humbly as a Petitioner, not as Mr.
Wraynham hath done here, who is not a fuitor, but

a cenfurer ; and doth not complain, but proudly

rails upon a high Judge.
Can you, Mr. Wraynham, charge your Judge

with corruption, through fear or affection ? (for I

make them bothalike:) Spare not the chief Judge
nor higheft Counfellor, I fay, fpare us not, when-

ever you can take us. But a judgment is pronoun-

ced from the fincerity "of our confidences, and war-

ranted



I 6 j 8. for flandering the Lord Chance//or Bacon. lit
ranted by our judgment and learning : (hall we then

iindergo the anlure of every fuitor ? no State, at

no time, ever fnffer'd this.

My Lords, it lies upon us Judges as a duty, to

reftrain this boldntfs ; our places as Judges, give

us no privilege to do wlut we lift, nor have fuitors

liberty to fpeak as they lilt of Judges : God, and

Order, hath ft bounds to both.

For the matter heretofore handled in the Chan-

cery, it is not a work of this day to deal with that •,

we meddle not with your Decrees, we cenfure you

only for your Icandals. I faw in your Book a fmooth

Pen, and from your Tongue I have heard fair

fpeichts •, but in b..<th T fee a fiery fpirit.

For you wou'd raife up dificntion between the two

Lord-Keepers of the King's confeience, him that now
is, and him that was, and now is with God : of thefe

two Worthies I (hall not fay much, I will neither

wrong the dead, nor flatter the living. The matter

of difference, for any thing I can fee, or you can fay,

is but an order againft an order, wherein judgment

may be varied by occafions, and through circum-

itances; true attributes are no flatteries.

This honour let me give to thefe two great men ;

of greater part?, better fitted for that place, never

fat in this place : nay, a man may truly fay, that the

World hath fcarce yielded two fuch men of fo ex-

cellent gifts, in this latter age of the World.

But you, Mr. Wraynham, wronged both the liv-

ing and the dead. Of the Matter of the Rolls, that

is dead, you fpake your pleafure : but all that hear

you, and know him, will be ready to give you the

lye. You fay that he mould omit fome of the

proofs, and wreft other-fome, and ground himfelf

upon Witneffes that fwore impoffibilities, and ab-

furdities, Z£c. Who ever knew that man, knows
him to be a true Reporter, and a judicious Collector

upon proofs, as ever was. I will not diffemble

what others thought a fault in him, to be over-

fwift in judging : but this was the error of his

greater experience, and riper judgment, than others

had.

Now, for my Lord-Chancellor, by the words

you ufe, you lay four of the greateft Crimes upon
him, that can be laid upon a Judge : Prefumplwn,

Oppreffion, Fal/ity, and Injuftice : all thefe you ut-

ter, with one breath, charging him with all in one

fentence : for you fay, " Height of Authority
" makes great men prefume :" there is prefumption

and opprefllon. And in thefe words, " He that

" judges unjuftly, muft, to maintain it, fpeak un-
" truly :" there you accufe him of falfity and in-

juftice.

Ex ore tuo te judic'o, ferve nequam. For in your

book you fay, " Let me fuffer as a Traitor, if all

" that I fay prove not an entire truth, if I (hould
" dare to (lander fo great a Judge to fo wife a

" King." Therefore, out of your own mouth I

pronounce fentence againft you, lafe Majeftatis

:

and tho' not as a Traitor, yet as a great fcandalizer.

And if all were tiue that is faid in your book, yet

would I cenfure you for your quarrel with my
Lord-Chancellor for form, and yet yourfelf ufe no

form, no, not common civility. So that if it were

againft a common man, it were punilhable, to offer

fuch words to the eye of a King, as here you give

to my Lord-Chancellor, calling him a rewarder of

frauds and perjuries, an afflicter of the afflicted, a

rackerof things out of joint, a confounder of your
tftate, and the like.

Thefe are not words fitting a Petitioner, to bP

fj.okcn of a Lord-Chancellor, to be offered to a

King.

And, my Lords, this man's fault goeth one ftep

higher, touching the Perfon of Majefty itfelf. I

am a Judge of Crown-matters; and in this Libel,

I think he hath fcandalized the King in four things.

Firft, he faith, " The King is but a Man, and
" fo may err ;" implying an error in the King.

S'condly, " That my Lord-Chancellor defends
" himfelf by fecret means, and that you are not

" called to anfwer." Than which, what greater

tax unto fo high a Majeity, to condemn and not to

hear!

Thirdly, " That my Lord-Chancellor doth cover

" his injuflice with wit and eloquence." When we
all know, that we have a Sovereign of thofe high

and excellent gifts, that it is not rhetorick, or elo-

quence, that can caft dud in the King's eyes, or

caufe him any ways to turn afide from juftice.

Laftly, you fay, " That a man may diftafte

" truth, and fufpect judgment ;" applying it unto

his Majefty. Which offences reaching fo high, my
cenfure (hall be the heavier upon you.

Now it will reft, what (hall be done with this

man ? As I give my fentence from his own mouth,

fo will I take advice from himfelf; he faith, State

fuper viis antiqttis, look what our anceftors have

done of old, fo let us do. In this then, you (hall

fee what they did in like cafes.

Mich. 13. of the Queen, Rot. 39. Henry Blaunf-

ford, a Counfellor at Law, was committed to the

Fleet, and fined, for falfe reporting the opinion of

the Lord Leicefter, and Secretary Cecil, with thefe

words, Humanum eft errare.

So likewife, 19 Hen. VIII. my Lord Stourton was

committed by the Court, and fined, for faying

thefe words, " I am forry to fee Rhetorick rule

" where Law (hould."

Sir Rowland Flaxing was committed, and fined,

for reporting to the King, " That he could have no
" indifferency before the Lords of the Council :"

For which he was deeply fined, 7 Feb. 18 H. VIII.

So likewife, in the time of Hen. VII. Sir Richard

Terres was committed, fined, fent to the Pillory,

and adjudged to lofe both his ears for his flanderous

complaint exhibited to the King in a written Book.

And that againft the Chief-Juftice Fitz-James ; the

punifhment of him that depraved the good Judge

Sir James Dyer, is frefti in memory.

So that party which faid Judge Catlyne was an

unjuft Judge, 8 Eliz. Rot. 10. whofe name was

Thomas Welch, of London, who was indicted in the

King's-Bench for this, as for an offence againft the

Common Law. His words that were delivered,

were thefe : " My Lord-Chief-Juftice Catlyne is in-

" cenfed againft me, I cannot have Juftice, nor can

" be heard ; for that Court now is made a Court
" of Confeience." This Indictment was found,

and the record was, that it was in magnum contempt.

Domina Regina ac cur' fu<e, ac in magn' fcandalum,

ac jgnominiam legis Anglic, ac in fcandalum capitalis

Juft. ac in malum exemplum omnium fubditorum.

So it is that this offence of JVraynbam's is againft

the Law, the Commonwealth, and the Juftice of

the Kingdom ; and therefore, according to the laft

judgment in law, and with the fentence that was

pronounced againft Foortb, I concur and pronounce

the fame againft Wraynham in all things. And this

right I would have done to the Lord -Chancel lor li-

ingf
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ving, the Lord-Chancellor and Matter of the Rolls

that are dead, that thofe things be fitly expreffed to

their honours, in the drawing up of the Decree.

Sir Thomas Lake, principal Secretary. My Lords,

If I had been the firft that had fpoken in this cafe, I

fhould have thought it the greateft difficulty how to

walk evenly between the not difcouraging the King's

fubje&s, and in judging the prifoner at the bar.

But for that, my Lords before me have fo well

fpoken, that no man may be difcouraged to come
to his Majefty in a difcreet manner : And very

good learning hath been delivered by all my Lords

the Judges, llich as may fatisfy every man , yea,

and not fatisfy only, but direcTt them what to do in

fuch cafes: therefore I may be the fhorter.

I will not be long in fpeaking of the honour due

unto Magiftrates ; he that wades into that, (hall

have little of his own invention : nor of the offence

that is now before us ; for the King's Counfel hath

fo fully and perfectly delivered it, that perhaps by

this time, he knows his own error. And my Lords

the Judges have made it appear fo, whereby I think

it as great an offence, as ever was in this nature :

and much more delerveth punifhment, becaufe it is

againft a man no lefs eminent in virtue, than in

place.

Three things the Prifoner urgeth for himfelf.

Firft, For the word Injuftice, he faith, " That
" admitting the thing were unjuft, then he might
" call it unjuft."

But I anfwer, for a private man to call a publick

fentence, Injuftice, herein he fheweth his error.

Secondly, He urgeth, that it caufeth a great lofs

unto him, and therefore he would be the rather ex-

cufed.

It is true, 1 think, that men, by fentence, have

lofs, for Judicium redditur in invilum ; buttho'itbe

a lofs, it is Damnum abfque injuria.

Thirdly, He went the wifer way, when he urgeth

commiferation unto us. For my own part, I could

commiferate the man, but I commiferate the Com-
monwealth much more ; for if this fhould be iuf-

fer'd, tumults, and a multitude of other inconve-

niencies would arife. And therefore I judge him as

the reft have done before me.

Sir Henry Cary, Comptroller. My Lords before

me have fpoken fo much, that I fhall not need to

fpeak, , neither do I make any fcruple of the faid

fentence.

When I confider how foully this man hath beha-

ved himfelf,' in Scandal and Invectives againft fo

high a Magiftrate, I muft concur with the reft of

the Lords that have gone before me.

Bifhop of Ely, Dr. Launcelot Andrews. Tho' the

ground of the complaint had been juft, yet I believe,

my Lords the Judges, that the complaint being in

fo foul a manner, againft fo grrat a perfon, in fo

high a place, deferves fharp punifhment: and there-

fore I agree with the former fentence.

Biihop of London, Dr. John King. I fhall borrow

a phrafe of him, though fpoke to another purpofe

:

" That in a Senate, where many affiftants were, af-

" ter two or three have well fpoken, and well agi-

" tated a caufe, there is required nothing of the
ve reft, but their affent."

It is a worthy faying, but when I find here be-

fore mean honourable perfon, foully and defpight-

fully fpoke againft, being one ofthe three vital parts

of this Court, and without which, it cannot have its

fubfiftence ; and of the three vital parts, the prin-

cipal, and alfo a Judge of another Court : and (as

I learned of my Lords the Judges) of fuch a tem-
poral Court, where if the edge of the law be too
keen, the equity of the Chancery doth abate it

:

In regard of this duty, it becometh me to fpeak,
and becaufe the party wrong'd is a great Counfellor
and Officers of the State.

The firft thing I fay and lay hold of, is this, in-

tereft reipublica, it ftands not with the honour of the
King, with the fafety and peace of the Kingdom,
nor with the quiet of his Majefty, that Counfellors
of State, and Judges in the Seat of Juftice and
Confcience, fhou'd be depraved, anima & vita reg-

norum authoritas, take it away from the Magiftrate
of State, take it away from the King himfelf, &?
Jubverja jacet prijtina fedes foliorum.

For the place wherein this honourable perfon fits,

is great, between blood and blood, plea and plea,

plague and plague, for the Judge fhall end the con-
troverfy.

So that the firft lefibn which I fhall make; is that
which Cambyfes made to another, memento ex quo loco,

they fit in God's Seat, and execute his, and not
their own judgments : It is their art, their faculty,

their profeffion, their learning to judge, and it is

not open to every man, but it is peregrina & unuf-

quifque in arte fua artifex -, and therefore, for mine
own part, I fhall ever bend the bed of my thoughts,
the favourableft of my wifhes, and the moft of my
prayers, that fitting in feats as they do, they may
judge as they ought.

I know, that while they carry flelh about 'em,
their faculties and judgments will be unperfect

;

they are but men, & fcientia juris infinita : fo that

I know not (amongft the number of mortal wights)
that man that can conceive every particularity of the
law.

No marvel then, if one Judge differ from ano-
ther, when the fame man differs from himfelf; So-
crates puer differt a Socrate fene. And though the

Judges walk not in the fame way, they tend to the
fame end ; and though there be not idem cur/us, yet
there is the fame, idem partus, & non mutant, fed
aptant legem, according as the matter comes before

them is varied, fhaped, and fafhion'd.

It is unreafonable then to complain of a Judge,
or unufual to go to the King with complaints, nay,

it muft done, with calamo & atramento temperate
5

and it muft be done, libello fupplici, non famojo, not

as a fycophant and flanderer, but as a fupplicant

with a petition ; not with a petulant inveclive de-
claration againft a perfon of fo great and honour-
able a place. This is a faft fo unnatural, and un-
lawful, that all laws are broke both of God and Na-
tions, and civility, and good manners, and all

;

nay, I know not how the laws of fpeech are kept,

they are but three, quid, de quo, cuique, the matter

foul, fpoken of fo honourable a perfon, and to fo

tranfeendant a Magiftrate.

Wraynham is a man, that did not only curfe in

the bitternefs of his foul, but he comes in Amanta-
dine lingua & charta. It is not fit, God gives not
blefilng to thefe hiftrices and porcupine quills : it

fhoots far, it enters deep, it wounds fore, it is. not

to be tolerated

!

Let him keep his poifon in his furmatico and in-

veftive Book.

4 Wherin
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Wherein, let me add for my laft, the manner of

prefenting it, the writing itfelf s and then withal the

defence now made, which, when I heard it, I was

more offended than with the Book itftlf ; aad I may
juftly make a queftion, whether, he were more fool-

ifh in writing it, or more vain in defending it ?

His defence is a two-fold neceflity : firft, a ne-

ceffity to induce the King to hear him •, like Abfa-

lorn, that would needs fet Tobias's fields on fire, to

get his ear.

The other, a neceflity of Eftate, proceeding out

of the laws of neceflity ; Gravijfimi funt morfus ir-

ritate nccejfilatis. One part of fpeech was general ;

in that, he meant not my Lord-Chaneellor : but in

the general there is a major, and in the particular

there is the application ; and then, every man can

make the conclufion, as hath been well obferved by

Sir Edward Coke.

You are a man of a private and profane fpirit,

and if you know not of what fpirit you are, I can

teach you •, I fay, of that fpirit, that you compare
yourfelf with Apoftles and Prophets, and you mif-

apply fcripture, your dixi in excejfu & trepidations,

fheweth a difference between finning upon palTion,

and deliberation. It comes fully home into your

own bofom, &? pulcbrum patet guttur in ore.

The beft part of this anfwer, was the laft, and I

wou'd it had been all in all ; and fo I agree with

the fentence given before me.

Vifcount Wallingford. I am forry a man fhou'd

deferve fo great a cenfure, as this man's foul fault

will make ; yet I am very glad in this bold and

quick-fighted age, that- other men, by his exam^
pie, may take heed, not to exceed the bounds of

modefty.

This humour, it feemeth felf-Iove (which believes

nothing but itfelf) hath begot that, that hath bred

this Gentleman up fo unmannerly, that he fpares

not to accufe the higheft and greateft Judge of" the

Kingdom, of Oppreflion, Injuftice, Murder, nay,

of any thing ; which is not only fpoken by fo ill a

tongue, but aggravated by his anfwer.

For it feems, he wou'd encourage other men by
the King's Book to do the like, wherein we may
fee the malice of this man, that will get poifon from
the faireft flower , yet every fubject may take com-
fort in his Majefty's Book, and God forbid, that

he which is wrong'd, fhou'd be reftrained to com-
plain to his Sovereign ; yet, this complaint is no
Petition, but a very Libel, and deierves no better

name.

The King's will is, that you fhould be bold, and
that you fhould come to him ; but yet you muff be
fure, that your caufe muft bejuftand right. This
is a good and gracious fpeech of a King; but 'tis

pity Mr. Wraynbam alledges Scripture to maintain

an ill caufe : and I do clear my Lord-Chancellor

dead, and alive, to be as worthy men as any in my
time, and yet I have lived a long age ; and God
forbid their Confciences fhou'd be led by private

mens humours.

I fay no more, but let every man that hears us

this day, take heed, that their humours lead them
not into thefe outrageous courfes, but carry them-
felves with modefty. I ftiall not need to inlarge,

but confent with my Lords before me.

Earl of Arundel. I fhall not need to ufe many
words for the matter ; in brief, Wraynbam hath
Vol. II.

forgot himfelf foully againft a great and high in-

ftrument of Juftice, renewing complaints upon com-
plaints-, after the King had told him in my hear-

ing, that the Lord-Chancellor had done juftly, as

he himfelf would have done -, and therefore I think

him very much to blame, and well deferving the

cenfure given. And the ufe is (as you fee by him)

for malicious men not to fuck honey, but venom
and poifon out of the wholefome flowers ; as his

prefumption is to be hated, fo his humiliation and

fubmiflion is to be pitied j yet I agree with my
Lords in all things.

Pembroke, Lord-Chamberlain. No man's mouth
is fo ftopp'd, but in cafe of grief he may feek re-

drefs. I think there is little fcruple, that either the

Mafter of the Rolls that is dead, or this Lord-

Chancellor that is living, did proceed without Ju-

ftice ; becaufe it is but an order againft an order, a

thing very frequent and ufual in this, and in all other

arbitrary Courts.

For the fentence, I agree with the Court, being

forry, fince his laft fubmiflion was humble, that

before he hath abufed this good parr, and ufed his

wit to his own confufion.

Duke of Lenox. I am forry that Wraynbam hath

not the Grace of God, to make ufe of his Majefty's

Book, which is not to complain without juft caufe;

and without he could make proof of his complaint.

I will not repeat the worth of my Lord-Chancellor

living, or dead : but I am forry that a man of fo

great parts, fhou'd deferve fo heavy a fentence,

whereunto, in all things I agree.

Worcefter, Lord Privy-Seal. My Lords, I am of

opinion, as formerly my Lords have been ; I do hold

this a very fcandalous Libel, being againft a perfon

of fuch worth ; the greater the perfon is, the more
fevere fhou'd the punifhment be for the offender :

and fo I concur in opinion with my Lords before

me, and do think this offence to have exceeded his

punifhment ; and therefore if a great fine had been

laid upon him, I fhou'd have agreed unto it.

Abbot, Lord Archbifhop of Canterbury. The
Lord, the fountain of wifdom, hath fet this glo-

rious work of the World in the order and beauty

wherein it ftands, and hath appointed Princes, Ma-
giftrates, and Judges to hear the caufes of the peo-

ple, not fo much out of authority, as out of juftice

and reafon : for if no fuch perfons were to hear and

determine other mens caufes, every man muft be his

own Judge, which wou'd tend to nothing but ruin

and prepofterous confufion : God therefore, in his

wifdom, order'd and ordain'd their bounds, in the

Magiftrate on the one fide with inftruftion, and the

SubjecT: on the other fide with protection ; which

inftruftion when he fhewed them, the King's Throne

is upheld by juftice : and David was commanded to

rule his people with juftice and judgment ; and the

like commandment is given to others in fubordinate

places, not to pity the perfon of the poor, nor to

ftand in awe of the face of the mightieft : but to

weigh the fimplicity and intregity of Confcience.

For mark the examples of the moft holy and reve-

rend Judges, Mofes, Samuel, and the reft, to whom
their greateft comfort was, that they could fay,

Whofe Ox or Afs have I taken ? From whom have I

received a reward?- And by the courfe of piety and

Q_ divinity,
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divinity, we that fit fometimes to judge others, are

at another time to ftand at an higher bar, to receive

judgment from Heaven.

. With the great grace, and benefit oF protection*

God calls them by his own name, gods, children of

the higheft ; God being prefent amongft *em to di-

rect them, and defend them ; God ftandeth in the

congregation of Princes, he is amongft all the peo-

ple : thou fhalc not detract nor (lander trie Judge,
nor fpeak evil of the Princes of the people. And
in two feveral Epiftles, both irt Peter and in Jude,.

it is faid, " That in the latter days there (hall be
"• wicked men, that fhall fpeak evil of Magiftrates,
•* and men of authority, blafpheming 'em ;" as if it

were blafphemy, tho' not againft God, yet againft

thofe, that are the Image of fo great a God.

And therefore, fince fVraytibam hath blafphemed,

fpoken evil, and flander'd a chief Magiftrate as any

in the Kingdom ; it' remaineth, that in honour to

God, and in duty and juftice to the King and King-

dom, that Ik fhou'd receive fevere punifbment ; for

it is his caufe today, and it may be ours every day

:

and have not fome, for juftice fake, been inforc'd

to endure the the threatning of their heads ? Where-
fore, if greater punifhment had been given him, I

fhou'd have affented ; for Juftice belongeth to us,

but Mercy to our gracious Sovereign. Where-
fore I agree in al

given.

things with the fentence before

Suffolk, Lord-Treafurer. I perceive, as the pri-

foner at the bar was charged at firft, that he had
foully offended, and ought to have yielded himfelf
at the firft, and not to have- made his offence" greater,

by defending a bad caufe.

My Lords who have heard his fault in part laid

otu, and cenfured him, I think they have done very
worthily. For the party himfelf, I would I could
come to him with a little better charity than I can,
for his anfwer did more difpleafe me, than his cen-
fure ; for I fee his fpleen and his humour grows,
rather to defame a worthy man, than to free

himfelf, how unjuftly, I appeal to the whole
World: who came to his place with as much
fatisfaction to all hearts, and applatife, with as

good carriage, as any man I ever heard came
before him.

The thing that I would conclude with, is, that I

would be glad that all that hear us might take us
aright that are Judges ; we defire not to be forborn

by any Subject's tongue, that hath eaufe to com-
plain : and therefore do it not for any particular re-

fpect to ourfelves, but for the public eourfe of ju-
ftice, and for the care we have of the publick good,
and for nothing elfe.

For the fault itfelf, it hath been fo well opened by
all the Lords, that I will fpare to hold you longer in

fpeaking of it. And for the fentence, I think it

very fit and juft : and therefore agree with the reft.

XVI. Proceedings on the Habeas Corpus, brought by Sir

Thomas Darnel, Sir "John Corbet, Sir Weaker Karl, Sir yohn
Heveningham, and Sir Edmund Hampden, Nov. 1627.

% Car. I. at the King's-Bench, in Weftminfter-Hall.

H E King having deprived himfelf of

the profpect of all parliamentary Aids,

by diffolving the Parliament, and yet

refolving to profecute the war ; it was

necefTary to project all poffible ways and means

of raifing money, to which end letters were fent

to the Lords-Lieutenants of the Counties, to return

the names of the perfons of ability, and what funis

they could fpare ; and the Comptroller of the

King's houfhold ilfued forth letters in the King's

name, under the Privy Seal, to feveral perfons re-

turned for the Loan-money ; fome were affeffed 20 /.

fome 15, and others 10/. and Commiffioners were

appointed with private inft ructions how to behave

themfeives in this affair, and divers Lords of the

Council were appointed to repair into their Counties

to advance the Loan*. Collectors were alio ap-

pointed to pay into the Exchequer the fums re-

ceiv'd, and to return the names of fuch as refus'd,

or difcovered a difpofition to delay the payment of

the fums impos'd. This affeffhient of the general

Loan, did not pafs currently with the people, for

divers perfons refus'd to fubferibe or lend at the rate

propos'd ; the non-fubferibers of high rank in all

Counties were bound over by recognizances to ten-

der their appearance at the Council-board, and per-

form'd the fame accordingly, and divers of them
committed to prifon : which caus'd great murmur-
ing. But amongft thofe many Gentlemen who
were imprifon'd throughout England, for refufing

to

* Sir Randolph Crew {hewing no zeal for the advancement thereof, was then removed from his place of Lord Chief-Juftice,

and Sir Nicholas Hyde fucceeded in his room : a perfon who, for his parts and abilities, was thought worthy of that preferment

;

yet nevertheUfs came to the fame with a prejudice, coming in the place of one fo well-beloved and fo fuddenly remov'd. Rujh-

•worlh, Vol. I. Page 420.

Crok'e {Charles) pag. 52. Mem. upon Friday the 10th of Nov. Sir Randolph Crew, Chief-Juftice of the King's-Bench, was

difcharged of that place, by Writ under the Great Seal, for fome caufe of dilpleafure conceived againft him ; but for what, wa*

not generally known.
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to lend upon the commiffion for Loans, only five of

them brought their Habeas Corpus, viz. Sir Thomas

Darnel, Sir John Corbet, Sir Walter Earl, Sir John

Heveningham, and Sir Edmund Hampden.

Arguments upon the Habeas Corpus.

Sir Thomas Darnel his Cafe, Michaelis, 3 Caroli,

Banco Regis.

SI R Thomas Darnel, Baronet, being imprifoned

in the Fleet, by virtue of a warrant figned by

the King's Attorney - General, upon the third

of November, by Serjeant Bramjlon, his afiigned

Counfel, moved the Juftices of the King's Bench

to grant him a Writ of Habeas Corpus cum caufa,

direfted to the Warden of the Fleet, to (hew that

Court the caufe of his imprifonment, that thereup-

on they might determine whether his reftraint were

legal or illegal ; and it was granted by the Court re-

turnable Thurfday following, the 8tb day of Novem-

ber.

On Thurfday, Sir Thomas Darnel expected that

his Writ fhould be returned, but it was delayed ;

and it was moved that the return mould be on Sa-

turday, the 10th ol November, which made Sir Tho-

tnas Darnel the more remifs in fuing out an Alias

upon his Habeas Corpus.

On Saturday the Writ was not returned, and

thereupon the King's Attorney-General gave order

For an Alias upon the Habeas Corpus for Sir Thomas

Darnel, returnable upon Thurfday morning the 15th

of November ; by virtue of which Writ, the War-
den or the Fleet brings Sir Thomas Darnel to the

King's Bench, andreturneth as followeth:

Mxecutio ijiiits Brevispatet in auadamfchedula annexai'

htiic brevi.

The return was this •

" Ego Henricus Liloe Miles gardianus prifone

" Domini Regis de le Fleet, fereniflimo domino
" Regi certifico quod didV Thomas Darnel Baronet'

" detentus eft in prifona prsedicY fub cuftodia mea
*' virtute cujufdam Warranti duorum de private

" Confilio mihi directi, cujus tenor fequitur in his

«' verbis, viz."

" Whereas heretofore the Body of Sir Thomas Dar-
" nel hath been committed to your cuftody, thefe are
" to require you ftill to continue Mm ; and to let you
" know that he was and is committed by the fpecial

" command of his Majefty, &c."

Et hac eft caufa detentionis pradiSi*

Thomse Darnel.

Serj. Bramjlon.A/T AY it pleafe your Lordlhip, I

J.YJL did not expert this caufe at this

time, neither did I hear of it until I came now into the

hall; and therefore I fliall now humbly (hew you
what my Client hath informed me fince my coming
hither. I underftand by him that he expe&ed not

his coming to this place to-day, the Writ by which
he was brought hither was not moved for by him,
but was procured without his privity ; and feeing his

cafe is fo, and that he perceives the caufe of his com-
ing, which before he knew not, his motion to your
Lordlhip is, that you would be pleafed to let him have
the copy of the return, and give him time to fpeak
Vol. VII.

unto it, and that this Writ being not fent out by

his procurement, may not be filed.

Heath, Attorney-General; My Lords, it is true

that this Gentleman, Sir Thomas Darnel, being im-

prifoned in the Fleet, did heretofore move your

Lordihips for a Habeas Corpus, cifc. and it was

granted him: and his Majefty being made acquain-

ted therewith, was very willing that he and all his

people might have equal juftice ; and when they

defire that which feems to accord with the rules of

the law, they fhould have it. But it fell out fo,,

that on the day when the Writ fhould have been

returned, the Warden of the Fleet did not return it,

as it was his duty to have done ; he did forbear to

do it upon a commandment, becaufe it was con-

ceived, there being five at that time to appear, the

Court would have been ftraitned for want of time

:

but I imagined that thefe Gentlemen who did defire

the Writ before, fhould have again been earned

to renew them, which it feems they did not. This

Habeas Corpus was fent out by fpecial command,
becaufe chele Gentlemen gave out in fpeeches, and

in particular this Gentleman, That they did won-

der why they fhould be hinder'd from Trial,

and what fhould be the reafoh their Writs were not

returned : nay, his Majefty did tell me, that they

reported that the King did deny them the courfe of

Juftice, and therefore he commanded me to renew

the Writ, which I did, and think I may do it ex

officio'.

Sir Tho. Darnel. My Lords, I knew not until

now, but that I was committed by Mr. Attorney's

Warrant only, and thereupon I did defire a Ha-
beas Corpus at the bar, which you were pleafed to

grant me ; but now I underftand that my reftraint is

by another means,' and therefore I fhall crave leave

to have fome time to fpeak to it. . And as for the

words alledged againft me, as if I had fpoken them,

I humbly pray they may be no difparagement to

my caufe 3 for I do patiently refer myfelf to your

grave cenfures, as being accufed of a fact whereof

I am noways guilty.

Hyde, L. C. Juftice. You give a temperate and
fair anfwer 5 and now you may perceive the upright

and fincere proceedings that have been in this bufi-

nefs. You did no fboner petition to have Counfel

afiigned you, but you had it granted to you, for

indeed we cannot deny it ; and I know not but that

any Counfel might have moved for you, without

having been affigned for you, and yet have had no
blame ; for it is the King's pleafure his Laws fhould

take place and be executed, and therefore do we fit

here. When you made a motion for a Habeas Cor-

pusj that was likewife granted ; whether the com-
mitment be by the King or others, this Court is a

place where the King doth fit in perfon, and we
nave power to examine it ; and if it appears that

any man hath injury or wrong by his imprifonment,

we have power to deliver and difcharge him ; if

otherwife, he is to be remanded by us to prifon a-

gain. Now it feems you are not ready to fpeak to

this return ; if you defire a further day, we ought

to grant it.

Sir Tho. Darnel. My Lords, I humbly defire it.-

L. C. Juftice. I know no caufe why it fhould be

denied.

Serj. Bramjlon. My Lords, we fliall defire the

Writ may not be hied, and that we may have a

Copy of the return.

CLa Attorn.
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Attorn. Gen. You cannot deny the filing of the

Writ, if you defire to have a Copy of the return.

L. C. Juftice. Although you be remanded at

this time to prifon, becaule you are not ready to

fpeak to the return, we can adjourn you to a new
day upon the Writ, and fo you may prepare your-

felf ; but if you will not have this filed, there muft

go out a new Habeas Corpus, and thereupon muft be

another return.

Serj. Bramfton. My Lord, we defire fome time,

that we may be advifed. whether we may proceed or

not.

L. C. Jujiice. Will you fubmit yourfelf to the

King?
Sir Tho. Darnel. My Lord, I defire fome time

to advife of my proceedings : 1 have moved many
men, and offered to retain them of my Counfel, but

they refufe me, and I can get none to be of Counfel

with me without your afliftance.

L. C. Jujiice. You fhall have what Counfel af-

figned you you will have or defire ; for no offence

will be taken againft any man, that (hall advife you

in your proceedings in Law.
Attorn. Gen. I will pafs my word, they that do

advife you, fhall have no offence taken againft them

for it; and I fhall give confent to any way that you

fhall defire, either that it may be filed, or that it

may not be filed ; for if you defire Juftice, you fhall

have it, and the King will not deny it: but if it fhall

be conceived, as it is rumoured, that there was a de-

nial of Ji.fticeon the King's part, you muft know
that his Majefty is very- tender of r hat. And for

the Gentleman now he is brought hither, I conceive,

but yet I leave it to your Lordftiip's judgment, that

the Writ muft be filed, and you muft either deliver

him, or remand him, orelfe it will be an efcape in

the Warden of the Fleet.

Sir Tbo. Darnel. I would not have it thought that

I fhould fpeak any thing againft my Prince, and for

thofe words I do deny them ; for upon my con-
ference they never came into, my thought : perhaps

you fhall find that they have been fpoken by fome
other, but not by any of us.

L. C. Juflice. Sir, you have made a fair anfwer,

and I doubt not but Mr. Attorney will make the like

relation of it ; you move for the not filing of the

Writ, it you refufe to have it filed, whereby it

fhould not be of record, you muft have no Copy
of it ; but if you will have it filed, you fhall have
a-Copy of it, and further time to fpeak to it, chufe

whether of them you will.

Serj. Bramjlon. We defire to have the return read

once more.

Arid it was read as before.

Serj. Bramfton. So as the Writ may not be filed,

we will defire no Copy of the return.

L. C. Jujiice. Then the Gentleman muft return

back again into the cuftody of the Warden of the

Fleet 5 and therefore I afk you whether you defire

to come hither again upon this Writ, or will you
have a new one ?

Sir Tbo. Darnel. I defire your Lordfhip that I

may have time to confider of it.

L. C. Juftice. Then in God's name take your

own time to think of it.

MkhaeltSy 3 Caroli R&gis. Thurfday, 22 November. 1627,

Sir John Corbet, Baronet, Sir Walter Earl, Sir John Heveninghatn, Sir Edmund Hantpden,

Knights, were brought to the Bar.

Setj.Bramfton.Tk/T AY it pleafe your Lordfhip to

JLVJL hear the return read, or fhall I

open it ?

L.C. Juftice. Let it be read.

Mr. Keeling reads. the return, being the fame as

that of Sir Thomas Darnel.

Serj. Bramfton. May it pleafe your Lordfhip, I

fhall humbly move upon this return, in the behalf

of Sir John Heveningham, with whom I am of Coun-

fel -, it is his petition, that he may be bailed from his

imprifonment : it was but in vain for me to move that

to a Court of Law, which by Law cannot be grant-

ed : and thereforein that regard, that upon this re-

turn it will be queftioned whether as this return is

made, the Gentleman may be bailed or not ; I (hall

humbly offer up to your. Lordfhip the cafe, and

fome reafons out of m;ne undcrftanding, arifing

out of the return itfelf, to fatisty your Lordfhip

that thefe prifoners may, and, as their cafe is, ought

to be bailed by your'Lbrdfhip.

The exception that I take to this return, is as well

to the matter and fubffance of the return, as to the

manner and legal form thereof ; the exceptions that

I take to the matter, is in fcveral. refpecls.

That the return is too general, there is no fuffi-

cient caufe (hewn in Ipecial or in general of the com-
mitment of this Gentleman ; and as it is infufficient

for the caufe, fo alfo in the.time ot the firft impri-

fonment: for howfoever here doth appear a time

upon the fecond Warrant from the Lords of the Coun-
cil to detain him (till in prifon, yet by the return no
time can appear when he was firft imprifoned, tho'

it be necefiary it fhould be (hewn •, and if that time

appear not, there is no caufe your Lordfhip fhould

remand him, and confequently he is to be delivered.

Touching the matter of the return, which is the

caufe of his imprifonment, it is expreffed to be

per fpeciale mandatum domini Regis : this is too ge-

neral and uncertain, for that it is not manifeft what

kind of command this was.

Touching the legal form of the return, it is not,

as it ought to be, fully and pofitively the return of

the Keeper himfelf only, but it comes with a Jigni-

jicavit or prout, that he was committed per fpeciale

mandatum dominis Regis, as appeareth by Warrant

from the Lords of the Council, not of the King
himfelf; and that is not good in legal form.

For the matter and fubltance of the return, it is

not good, becaufe there ought to be a cauie of that

imprifonment.

This Writ is the means, and the only means that

the fubjtct hath in this and fuch like cafe to obtain

his liberty ; there are other Writs by which men
are delivered from reftraint, as that de homine reple-

giando, but extends not to this caufe, for it is par-

ticularly excepted in the body ol the Writ de manu-

caption, fcf de cautione odmittenda, but they lie in

Other cafes : but the Writ of Habeas Corpus is the

only
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only means the fubject hath to obtain his liberty,

and the end of this Writ is to return the caufe of the

imprifonment, that it may be examined in this

Court, whether the parties ought to be difcharged

or not: but that cannot be done upon this return,

for the caufe of the imprifonment of this Gentleman

at firft is fo far from appearing particularly by it,

that there is no caufe at all expreffed in it.

This Writ requires that the caufe of the imprifon-

ment fhould be returned, and if the caufe be not

fpecially certified by it, yet fhould it at the leaft be

fhewn in general, that it may appear to the Judges

of the Court ; and it muft be expreffed fo far, as

that it may appear to be none of thofe caufes tor

which by law of the kingdom the fubject ought not

to be imprifoned •, and it ought to be expreffed that

it was by prefentment or indictment, and not upon

petition or fuggeftion made to the King and Lords,

which is againft the Statute made in the 25 Edw.

III. c. 4. 42 Edw. III. c. 3

By the Statute 25 Edw. Illi cap. 4. it is ordain-

ed and eftablifhed, That no man from henceforth

fhall be taken by petition or fuggeftion made to the

King or his Council, but by indictment or courfe of

law; and accordingly it was enacted, 42 Edw. III.

cap. 3. the title of which Statute is, None fhall De-

put to anfwer an accufation made to the King with-

out prefentment. Then, my Lord, it being fo, al-

though the caufe fhould not need to be expreffed in

fuch manner as that it may appear to be none of thefe

caufes mentioned in the Statute, or elfe the fubject

by this return lofeth the benefit and advantage of

thefe laws, which be their birth- fight aihd inheri-

tance •, but in this return there is no caufe at all ap-

pearing of the firft commitment, and therefore it is

plain that there is no caufe for your Lordfhip to re-

mand him ; but there is caufe you fhould deliver

him, fince the Writ is to bring the body and the

caufe of the imprifonment before your Lordfhip.

But it may be objected, that this Writ of Habeas

Corpus doth not demand the caufe of the firft com-

mitment, but of the detaining only ; and fo the

Writ is fatisfied by the return : for though it fhew

no caufe of the firft commitment, but of detaining

only, yet it declareth a caufe why the Gentleman is

detained in prifon •, this is no anfwer, nor can give

any fatisfaction, for the reafon why the caufe is to

be returned, is for the fubject's liberty, that if it

fhall appear a good and fuflicient caufe to your Lord-

fliip, then to be remanded ; if your Lordfhip think

and find it infufricient, he is to be enlarged;

This is the end of this Writ, and this cannot ap-

pear to your Lordfhip, unlefs the time of the firft

commitment be expreffed in the return. I know

that in fome cafes the time is not material, as when

the caufe of the commitment is (and that fo efpe-

cially) returned, as that the time is not material, it

is enough to fhew the caufe without the time, as af-

ter a conviction or Trial had by Law ; but when it

is in this manner, that the time is the matter itfelf :

for intend what caufe you will of the commitment,

yea though for the higheft caufe of Treafon,- there

is no doubt but that upon the return thereof the

time of it muft appear j for it being before Trial

and Conviction had by lawj it is but an accufation,

and he that is only accufed, ought by law to be let

to bail.

But I befeech your Lordfhip to obferve the con-

fequence of this caufe. If the law be, that upon this

return this Gentleman fhould be remanded, I will

not difpute whether or no, a man may be imprifo-

ned, before he be convicted according to the law »

but if this return fhall be good, then his imprifori*

rhent fhall not continue on for a time, but for ever

»

and the fubjects of this Kingdom may be reftrained

of their liberties perpetually, and by law there can

be no remedy for the fubject : and therefore this

return cannot ftand with the laws of the Realm, or
that of Magna Charta. Nor with the Statute of

28 Edw. III. cap. 3. for if a man be not bailable

upon this return, they cannot have the benefit of
thefe two laws, which are the inheritance of the

fubject.

If your Lordfhip fhall think this to be a fufficient

caufe, then it goeth to a perpetual imprifonment of

the fubject : for in all thofe caufes which may con-

cern the King's fubjects, and are applicable to all

times and cafes, we are not to reflect upon the pre-

fent time and government, where juftice and mercy
floweth, but we are to look what may betide us in

the time to come, hereafter.

It muft be agreed on all fides, that the time of

the firft commitment doth not appear in this return ;

but by a latter warrant from the Lords of the Coun-
cil, there is a time indeed expreffed for the continu-

ing of him in prifon, and that appears ; but if this

fhall be a good caufe to remand thefe Gentlemen to

prifon, they may lie there thefe feven years longer,

and feven years after them, nay, all the days of

their lives. And if they fue out a Writ of Habeas

Corpus, it is but making a new Warrant, and they

fhall be remanded, and fhall never have the advan-

tage of the laws which are the beft inheritance of

every fubject.

And in Edw. VI. fol. 36. the laws are called the

great inheritance of every fubject, and the inheri-

tance of inheritances, without which inheritance we
have no inheritance.

Thefe are the exceptions I defire to offer up to

your Lordfhip touching the return, for the infuffi-

ciency of the caufe returned, and the defect of the

time of the firft commitment, which fhould have

been expreffed.

I will not labour in objections till they be made
againft me, in regard the Statute of Wefiminfter pri-

ma is fo frequent in every man's mouth, that at the

Common Law thofe men that were committed in

four cafes were not replevifable ; viz. thofe that were

taken for the death of a man, or the commandment
of the King, or his Juftices for the Foreft. I fhall

fpeak fomething to it, though I intend not to fpend

milch time about it, for it toucheth not this cafe we
have in queftion.

For that is concerning a cafe of the Common
Law, when men are taken by the King's Writs, and

not by word of mouth, and it fhall be fo expound-

ed, as Mr. Stamford, fol. 73. yet it is nothing to

this cafe,- for if you will take the true meaning of

that Statute, it extends not at all to this Writ of

Habeas Corpus ; for the words are plain, they fhall

be replevifable by the common Writ, that is, by
the Writ de homine replegiando, directed to the She-

riff to deliver them, if they were bailable : but this

cafe is above the Sheriff, and he is not to be Judge
in it, whether the caufe of the commitment be fuf-

ficient or not, as it appears in Fitz-Herbert, de bo-

mine replegiando, and many other places, and not of

the very words of the Statute : this is clear, for

there be many other caufes mentioned, as the death

of a man, the commandment of the Juftices, &c.
in which the Statute faith, men are not replevifable.

But will a man conceive that the meaning is, that1

they
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they fhall not be bailed at all, but live in perpe-

tual imprifonment ? I think I fhall not need to fpend

time, in that it is fo plain j let me but make one

inftance.

A man is taken de morte hominis, he is not bail-

able by Writ, faith this Statute ; that is, by the

common Writ : there was a common Writ for this

cafe, and that was called de odio & acta, as appear-

eth, Braclon. Goron. 34. This is the Writ intended

by the Statute, which is a common Writ, and not

a fpecial Writ; but, my Lord^ as this Writ de

odio & ada was before this Statutej fo it was after-

wards taken away by the Statute of 28 Edw. III.

cap 9. But before that Statute, this Writ did lie iri

the fpecial cafe, as is fhewn in Coke s 9th report, the

Poulterer's cafe; and the end of this Writ was, that

the fubject might not be too Icing detained iri prifonj

as till the Juftices of Eyre difcharged them. So that

the Law intended not that a man fhould fuffer per-

petual imprifonment, for they were very careful that

men mould not be kept too long in prifon ; which is

alfo a liberty of the fubject; and, my Lord, that

this Court hath bailed upon a fufpicion of High-
Treafon, I will offer it to your Lordfhip, when I

mail fhew you precedents in thefe cafes of a com-
mitment by the Privy-Council* or by the King him-

felf: but before I offer thefe precedents unto your
Lordfhip, of which there be many, I fhall by your

Lordfhip's favour fpeak a little to the next exception,

and that is to the matter of the return, which I find

to be per fpeciale mandalum domini Regis. And
what is that ? it appears by this Writ, there may
be fundry commands by the King, we find a fpecial

command often in our Books, as in the Statute of

Marlb. cap. 8. they who were imprifoned Redijf.

fhall not be delivered without the fpecial command
of our Lord the King. And fo in Braclon, de ASlio-

Tiibus, the laft chapter, where it appears that the

King's commandment for imprifonments is by fpecial

Writ ; fo by Writ again men are to be delivered,

for in the cafe of Redifi' or Pofi Rcdifs', if it fhall

be removed by a Certiorari, that is by a fpecial Writ

to deliver parties. So that by this appears, that by

the King's commandment to imprifon, and to de-

liver in thofe cafes, is underftood this Writ, and

fo it may be in this cafe which we have heard.

And this return here is a fpecial Mandalum, it

may be underftood to be under fome of the King's

Seals, 42 Aff. and ought to be delivered ; and will

you make a difference between the King's command
under his feal, and his command by word of mouth ?

What difference there is, I leave it to your Lord-
fhip's judgment ; but if there be any, it is the more
material that it mould be expreffed what manner of

command it was, which doth not here appear ; and

therefore it may be the King's command by Writ,

or his command under his feal, or his command by

word of mouth alone.

And if there is any of thefe commands of an

higher nature than the other, doubtlefs, it is that

by Writ, or under feal, for they are of record, and in

thefe the perfon may be bailed, and why not in this ?

As to the legal form, admitting there were fubftances

in the return, yet there wants legal form ; for the

Writ of Habeas Corpus is the commandment of the

King to the keeper of the prifons, and thereupon

they are to make return both of the body, and of

the caufe of the commitment, and that caufe is to

appear of them who are the immediate Officers.

And if he doth it by fignification from another,

that return is defective in law, and therefore this re-

turn cannot be good, for it muff, be from the Offi-

cer himfelf ; and if the caufe returned by him be
good, it binds the prifoners.

The Warrant of the Lords was but a direction

for him, he might have made his return to have been^

exprefsly by the King's commandment, there was
Warrant for it, I fhall not need to put you cafes of
it •, for it is not enough that he returns that he was
certified that the commitment was by the King's
command, but he mull: of himfelf return this fact as

it was done. And now, my Lord, I fhall offer to

your Lordfhip precedents of divers kinds, upon
Commitments by the fpecial command of the King,
and upon commitments both by the King and
the Lords together. And howfoever I conceive,

which I fubmit to your Lordfhip, that our cafe will

flot ftand upon precedents, but upon the fundamen-
tal Laws and Statutes of this Realm ; and though
the precedents look the one way or the other, they

are to be brought back unto the laws by which the

Kingdom is governed. In the firft of Henry VIII.

Ret. Pari. 9. one Harrifon was committed to the

Marjhalfea by the command of the King ; and be-

ing removed by Habeas Corpus into the Court, the

caufe returned was* that he was committed per man-
datum Domini RegiSj and he was bailed.

In the fortieth of Elizabeth, 'Thomas Wendon was
committed to the Gatehoufe by the commandment
of the Queen, and the Lords of the Council ; and
being removed by an Habeas Corpus upon the gene-

ral return he was bailed.

In 8 Jacobi, one C<ejar was committed by the

King's commandment, and this being returned up-
on his Habeas Corpus, upon the examination of this

cafe it doth appear that it was over-ruled, that the

return mould be amended, or elfe the prifoner

fhould be delivered.

The precedents concerning the commitment by
the Lords of the Council, are in effect the fame
with thefe where the commitment is, by the rea-

fon why the caufe of the commitment fhould not be
fhewn, holds in both cafes, and that is the neceffi-

ty of fuit ; and therefore Mr. Stamford makes the

command of the King, and that of the Lords of
the Privy-Council, to be both as one, and to this

purpofe, if they fpeak, he fpeaks ; and if he fpeaks,

they fpeak.

The precedents that we can fhew you, how the

fubject hath been delivered upon commitment by
the Lords of the Council, as in the times oiHen. VIII.

and in the times ofQueen Elizabeth,and Queen Mary,
are infinite ; as in the 9th ofElizabeth, Thomas Law-
rence was committed to the Tower by the Lords of
the Council, and bailed upon an Habeas Corpus.

In the 43d of Elizabeth, Calvin's cafe.

In the 3d of Elizabeth, Vernon's cafe.

Thefe were committed for High-Treafon, and yet

bailed ; for in all thefe cafes there muff, be a con-

viction in due time, or a deliverance by law.

There be divers other precedents that might be
fhewn to your Lordfhip. In izJacobi,Miks Renards.
In 12 Jacobi, Rot. 155. Richard Beckwith's cafe.

In 4 Jacobi, Sir Thomas Monfon was committed for

Trcalon to the Tower of London, and afterwards was
brought hither, and bail d -, and fince our cafe ftands

upon this return, and yet there is no fufficient caufe

in law expreffed in the return of the detaining this

Gentleman ; and fince thefe precedents do warrant

our proceedings; my humble fuit to this Coart is,

that the Gentleman, Sir John Heveningham, who
hath petitioned his Majefty, that he may have the

benefit
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benefit of the law, and his Majefty hath fignified it 5

it is his pleafure that juftice according to the law

fhould be adminiflred at all times in general to all

his fubjefts, and particularly to thefe Gentlemen,

which is their birth-right : my humble fuit to your

Lordfhip is, that thefe Gentlemen may have the be-

nefit of that law, and be delivered irpm their im-

prifonment.

Mr. Noye'.y Argument, of Council with Sir Walter

Earl at that time.

May it pleafe your Lordfhip, I am of Council

with Sir Walter Earl, one of the prifoners at the

bar; the return of this Writ is as thofe that have

been before, they are much of one tenor, and as

you have heard the tenor of that, fo this Gentleman

coming hither by an Habeas Corpus, I will by your

Lordfhip's favour read the Writ.

•• Carolus, Dei gratia, &c. Johanni Liloe Milit'

" Guardian' Prifon' noftras de le Fleet falut', Prse-

" cipimus tibi quod corpus Walteri Earl Milit' in

f prifon' jioftrafub cuftodia tua detent' ut dicit' una
* cum caufa detentionisfuasquocunque nomine pra>
" did' Walter' cenfeat in eadem Habeas Corpus, ad

fubjiciendum & recipiendum ea quae curia noftra

119
c
? men corpus ejufdem Walteri coram Domino Rege
" ad diem & locum prredictum, poft receptionem
" brevis predict' parat' habeo, prout iftud breve in

" fe exiget & requiret."

Refpon' Jobau' Liloe Milit* Guardian Prifon de le

Fleet.

My Lord, the firft Habeas Corpus bears date the

4th of November, then there is an Alias Habeas bears

Tefte after that, and the tenor thereof is a command
to the Warden of the Fleet, quad Habeas Corpus
Walteri Earl, coram nobis ad fubjiciendum ii? reci-

piendum ea qua curia noftra de eo &c. ordin' conting.

And the Warden of the Fleet, he certifies as your
Lordfliip has heard. May it pleafe your Lordfhip,

I defire as before was defired for the other Gentle-

men, that Sir Walter Earl may be alio bailed, if

there be no other caufe of his imprifonment : for if

there Were a caufe certified, and that caufe were not
fufficient to detain him ftill in prifon, your Lord-
fhip would bail him ; and if a man fhould be in a

worfe cafe, when there is no caufe certified at all,

that wou'd be very hard.

The Writ is, that he fhould bring the Prifoner

coram nobis, before the King, the end of that is ad
de eo ad tunc & ibidem ordin conting' in hac fubjiciendum & recipiendum ; now I conceive, that

parte & ha^cnullatenusomit' periculo incumbend'
*' & habeas ibi hoc breve. Teft- Hyde, apud Weft-
* minfter quarto die Novembris, Anno 8."

Executio iftius Brevis patet in quadani fchedula huic

brevi annexat'.

Refponf. Johan' Liloe Guardian' Prifon' de le Fleet.

" Ego Johannes Liloe Mil' Guardian' Prifon'

V domini Regis de le Fleet, Sereniflimo Domino
" Regi, apud Weftminfter 8. Poft receptionem
" hujus brevis quod in hac fchedula eft mentionat',

" Certifico quod Walter Earl miles, in eodem bre-

" vium nominat* detentus eft in Prifona de le Fleet
«' fub cuftodia mea praedicV per fpeciale mandatum
" domini Regis mihi fignificatum per Warrantum
" duorum & aliorum dePrivatoConcilio perhono-
" rabilifiimi dicti Domini Regis, cujus quidem te-

" norfequitur in hac verba."

Whereas Sir Walter Earl, Knight, was hereto-

fore committed to your cuftody, thefe are to will

and require you ftill to detain him, letting you
know, that both his firft commitment, and this di-

rection for the continuance of him in prifon, were
and are by his Majefty's fpecial commandment,
from Whitehall, 7 Novembris, 1627.

Thomas Coventry, C. S.

Henry Manchefter,

Thomas Suffolk.

Bridgewaler.

Kelly.

R. Dunelm'.

Ibomas Edmunds.

John Cook.

Marlborough.

Pembroke.

Salisbury.

Totnefs

.

Grandifon.

Guliel' Bath t£ Wells.

Robert Nanton.

Richard Wefton.

Humphry Mayes.

To the Guardian of the Fleet or his Deputy.

" Et hsec eft caufa detentions predict' Walteri

tho' there be a fignification of the King's pleafure to

have this Gentleman imprifoned, yet when the

King grants this Writ to bring the prifoner hither,

ad fubjiciendum & recipiendum, his pleafure likewife

is, to have the prifoner let go, if by law he be not
chargeable-, or other wife to detain him ftill in pri-

fon, if the cafe fo require it.

I will put your Lordfhip in mind of a cafe, and it

was Pafch. 9 Edw. III. M. 3. I will cite by the

placita, becaufe my Book is not paged as other
Books are -, it is in the cafe of a Ceffavit.

In that cafe there were two things confiderable,

the one that there was a fignification of the King's
pleafure paft, and that determined with him : the
other, that though there was a fignification of the

King's pleafure before, yet there comes after that a
Writ ; and that was another fignification of the

King's pleafure, that the prifoner fhall be broughc
hither ad fubjiciendum, to fubmit himfelf to punifh-

ment, if he have dcferved it ; or ad recipiendum, to

receive his enlargement, and be delivered, if there

be no caufe of his imprifonment.

And if upon an Habeas Corpus, a caufe of com-
mitment be certified, that caufe is to be tried here
before your Lordfhip. But if no caufe be fhewn,
then the proceedings muft be ut curia noftra ad mar'
contigerit, the Court muft do that which ftands with
Law and Juftice, and that is to deliver him.

My Lord, 1 fhall be bold to move one word more
touching this return : I conceive that every Officer

to a Court of Juftice muft make his return of his

own act, or of the act of another, and not what he
is certified of by another.

But in this cafe the Warden of the Fleet doth not

certify himfelf, of himfelf, that this Gentleman
was commanded to him by the King, but that he

was certified by the Lords of the Council, that it

was the King's pleafure that he fhould detain him.
But in our cafe the Warden of the Fleet muft cer-

tify the immediate caufe, and not the caufe of the

caufe, as he doth by this return ; Detentus eft fub
cuftodia mea per fpeciale mandatum Domini Regis mihi

lt Earl fub cuftodia mea in Prifon' predict'. Acta- fignificatum per Warrantum duorum de Privato Con

cilio

;
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c'ilio ; that is not the ufe in law, but he ought to re-

turn the primary caufe, and not the fubfequent

caufe : as in 32 Edw. III. return, Ren vicecom' 87.

in a Writ de homine replegiandoj againft an Abbot,

the Sheriff returns, that he hath fent to the Bailiff

of tire Abbot, and he anfwered hmi that the parfy

was the Abbot's villain, and fo he cannot deliver

him ; that it is held an infufficient return, and a new
Alias was granted'. But if the Sheriff had' returned,

that the Abbot did certify him fo, it had been good ;

but he tntift not return what is certified him by an-

other. *

In one of the precedents that hath been noted,

as that of Parker, 22 Hen. VIII. there the Guardian

of the prifon certifies that Parker detenlus eft fub

cuftoiia mea per mandatum Domini Regis mihi nuncia-

tum per Robcrtum Pecke ; now our cafe is by the nun-

ciation of many., but in law majus y minus non va-

riant in fpeciem, the certification of one 1 and of ma-
ny' is of the fame effect, although in moral under-

itanding there may be a difference.

I'rin. 2 Edw. III. R«t< 46. in this Court in 21

Edw. III. in the printed Book there is a piece of it

:

the Abbot of Bury brings a prohibition out of this

Court, the Bifhop of Norwich pleaded in bar of

that, Quod mihi tefiificatum, quod centinetur in Ar-

chivis, that he is excommunicated, ; there were two

exceptions taken -to this cafe in this precedent, and'

they are both in one cafe : the firft was, that no caufe

appeareth, why he was excommunicated ; there

may be .caufes why he fhould be excommunicated,

and then he mould' be barred, and there may be

caufes why the excommunication fhould not bar

him: for it may be the- excommunication was for*

bringing the action, which was the King's Writ

;

and therefore becaufe there was no caufe of the ex-

communication returned, it was ruled that it was

not good. The other reafon is that upon the Roll,

which is mihi teftiftcatum.

Now every man, when he will make a Certificate

to the Court, Proprium fattum fuum non allerius fig-

nificare debet, he mufl inform the Court of the im-

mediate aft done, and not that fuch things are told

him, or that fuch things arefignified unto him ;• but

that was not clone in this caff, and therefore it was

held infufficient: and fo in this -cafe of ours, I con-

ceive the return is infufficient in the form. There

h another caufe, my Lord, for which I conceive

this return is not good.

But firft I will be bold to inform your Lordfhip,

touching the Statute of Magna Charta 29. Nullus

liber homo capiatur vel imprifonetur &e. nee fuper eum

mittimus niji per legale judicium parium fuorum vel

per legem terra.

That in this Statute thefe words in Carcerem are

omitted out of the printed Books : for it fhould be

nee eum in Carcerem mittimus. For thefe words per

legem terra ; what Lex terra fhould be, I will not

take upon me to expound, otherwife than I find

them to be expounded by Acts of Parliament ; and

,- this is, that they
(

are underftood to be the procefs of

the law, fometimes by Writ, fometimes by Attach-

ment of the perfon : but whether fpeciale mandatum

Domini Regis, be intended by that or no, 1 leave it

to vour Lordfhip's expofuion upon two petitions of

the' Commons, and anfwer of the King, in 36

Edw. III. n° 9. and n° 20.

In the firft of them the Commons complain that

the great Charter, the Charter of the Foreft, and

other Statutes were broken, and they defire that for

the good of himfelf and of hi* people, they might

D
be kept and put in execution,- and that they might
not be infringed by making an arreft by fpecial

command or otherwife: and the anfwer was, that

the affent of the Lords eftablifhed and ordained, .

that the fai-d Charter and other Statutes fhould be
put in execution according to the petition, and that

is without any difturbance by arreft by fpecial com-
mand or otherwife •, for it was granted, as it was
petitioned.

In the fame year, for th?y were very careful of
this matter, and it was neceffary it fhould be fo, for

it was then an ufual thing to take men by Writs
quibufddm de caujis, and many of thefe words caufed

many A£ts of Parliament; and it may be fome of
thefe Writs may be fhewn : and I fay in the fame
year they complained that men were imprifoned by
fpecial command, and without Indictment or other

legal Courfeof law, and they defired that thing may
not be done upon men by fpecial command againft

the great Charter.

'

The King makes anfwer, that he is well pleafed

therewith : that was the firft anfwer ; and for the fu-

ture he hath added farther, if any man be grieved-,

let him complain, and right fhall be done unto him*
This, my Lord is an explanation of the great Char-
ter, as alfo the Statute of 37 Edw. III. ch. 18. is a

Commentary upon it, that men would not be com-
mitted upon fuggeftion made to the King, without

due proofs of law againft them, and fo. it is enacted

. twice in one year.

We find more printed Books, as in Hen. VI.
Mrus de fiatls,. Fitz. 182. which is a ftrong cafe,

under favour, in an. action of tiepafs for cutting

down trees. The Defendant faith, that the place

where the trees are cut, is parcel of the Manor of B.

whereof the King is feized in feei and that the

King did command him to- cut them : and the opi-

nion of the Court was, that this was no good plea,

without fhewingithe fpecialty of the command;
and they faid, if the King command me to arreft a

man, and I arreft him, he fhall have an action of

falfe imprifonment againft' me, although it were
done in the King's prefence.

In 1 Job. cap. 7. fol. 46. it is in print, and there

we leave it.

Hujfey Chief-Juftice faith, that Sir John Mark'
ham told King Edw. IV. that he could not arreft a

man upon fufpicion of Felony or Treafoh, as any

of his fubjedts might ; becaufe if he fhould wrong
a man by fuch arreft, the parties could have no re-

medy againft him, if any man fhall ftand upon it.

Here is a fignification of the King's pleafure, not

to have the caufe of the commitment examined, he

hath here another fignification of his pleafure by

Writ, whereby the party is brought hither ad fub-

jiciendum £ff recipiendum, that he hath made your

Lordfhip Judge of that, which fhould be objected

againft this Gentleman, and either to punifh him,

or to deliver him ; and if here be no caufe (hewn, it

is to be intended that the party is to be delivered,

and that it is the King's pleafure it fhould be fo: and

the Writ is a fufficient -Warrant for the doing of ir,

there being no caufe fhewn of the imprifonment. And
now, my Lord, I will fpeak a word to the Writ of

de homine replegiando, and no other Writ, for that was

the common Writ; and the four caufes expreffed in

that Statute, to-wit, the death of a man, the com-
mand of the King, or his Juftices, or Foreft, Were

excepted in that Writ before that Statute made, as

appears Braclon 133. fo that the Writ was at the

Common Law before that Statute.

And
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And it nppears by our Books, that if a man be

brought hither by an Habeas Corpus, though he were

imprifoned de morte hominis, as in the 2 < Edw. IV.

7. Winckficld was bailed here, this Court bailed him;

for he was brought hither ad fubjiciendum & reci-

piendum, and not to lie in prifon God knows how
long ; and if the Statute fhould be expounded

otherwife, there were no bailing men outlawed or

breakers of prifons, for they are not within this Sta-

tute, and yet this Court doth it at pleafure.

But plainly by the Statute itfelf, it appears that it

meant only the common Writ ; for the preamble

recites, that the Sheriffs and others, had taken and

kept in prifon perfons detected of Felony, and let

out to plevin fuch as were not reprifable, to grieve

the one party, and to the gain of the other ; and

forafmuch as before this time it was not determined

wlut prifoners were reprifable, and what not, but

only in certain cafes were expreffed, therefore it is

ordained, csV.

Now this is no more than for direction to the

keepers of the prifons, for it leaves the matter to

the difcretion of the Judges, whether bailable or not

;

for when the Statute hath declared who are replevia-

ble, who are not, as men outlawed, thofe who have

abjured the Realm, breakers of prifons, burners of

houfes, makers of falfe money, counterfeiting of the

King's Seal, and the like ; it is then ordained, that if

the Sheriff or any other, let any go at large by fure-

ty, that is not reprifable, whether he be Sheriff, Con-
ftable, or any other that hath the keeping of prifons,

and thereof be attainted, he fhall lofe his Office and

Fee for ever ; fo that it extends to the common
Goalers and Keepers of prifons, to direct them in

what cafes they fhall let men to bail, and in what

cafes not : and that they fhall not be Judges whom
to let to replevin, and whom to keep in prifon ; but

it extends not to the Judges, for if the makers of

the Statute had meant them in it, they fhould have

put a pain or penalty upon them alfo.

So then, I conclude, under your Lordfhip's fa-

vour, that as this cafe is, there fhould have been a

caufe of the commitment expreffed, for thefe Gen-
tlemen are brought hither by Writ ad fubjiciendum,

if they be charged ; and ad recipiendum, if they be

not charged ; and therefore, in regard there is no
charge againft them, whereupon they fhould be de-

tained in prifon any longer, we defire that they may
be bailed or difcharged by your Lordfhip.

Mr. Selden'j Argument at the King's-Bench Bar the

fame Day.

MY Lords, I am of Counfel with Sir Edmund
Hampden, his cafe is the fame with the other

two Gentlemen : I cannot hope to fay much, after

that that hath been faid ; yet if it fhall pleafe your

Lordfhip, I fhall remember you of fo much as is

befallen my lot. Sir Edmund Hampden is brought

hither by a Writ of Habeas Corpus, and the Keeper
of the Gatehoufe hath returned upon the Writ, that

Sir Edmund Hampden is detained in prifon per fpeciale

tnandatum domini Regis, mihi ftgntficalum per War-
rantum duorum Privati Concilii dibit domini Regis.

And then he recites the warrant of the Lords of the

Council, which is, that they do will and require

him to detain this Gentleman ftill in prifon, letting

him know that his firft imprifonment, &c.
May it pleafe your Lordfhip, I fhall humbly

move you that this Gentleman may alfo be bailed ;

for under favour, my Lord, there is no caufe in the
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return, why he fhould be any farther imprifoned and

reftrained of his liberty.

My Lord, I fhall fay fomething to the form of

the Writ, and of the return; but very little to them
both, becaufe there is a very little left for me to fay.

My Lord, to the form, I fay it exprefll-th no-

thing of the firft caption, and therefore it is infufH-

cient; I will add one reafon, as hath been faid: the

Habeai Corpus hath only thefe words, quod habeas

corpus ejus una cum caufa deientionis, & non captionis.

But, my Lord, becaufe in all imprifonment, there

is a caufe of caption and detention, the caption is to

be anfwered as well as the detention.

I have feen many Writs of this nature, and on

them the caption is returned, that they might fee

the time of the caption, and thereby know whether

the party fhould be delivered or no, and that in re-

gard of the length of his imprifonment.

The next exception I take to the form is, that

there is much uncertainty in itj fo that no man can

tell when the writ came to the Keeper of the prifon,

whether before the return or after ; tor it appears

not when the King's command was for the commit-

ment, or the fignification of the Council came to

him. It is true, that it appears that the Warrant

Was dated the 7th of November ; but when it came
to the Keeper of the prifon, that appears not at all

:

and therefore as for want of mentioning the fame

time of the caption, fo for not expreffing the fame

time when this warrant came, I think the return is

faulty inform; and void.

And for apparent contradiction alfo, the return

is infufficient ; for in that part of the return which is

before the Warrant, it is faid, Quod detentus eft per

fpeciale tnandatum domini Regis. The Warrant of

the Lords of the Council, the very fyllablesof that

Warrant are, that the Lords of the Council do will

and require him ftill to detain him, which is con-

trary to the firft part of the return.

Befides, my Lord, the Lords themfelves fay in

dnother place and paffage of the Warrant, that the

King commanded them to commit him, and fo it is

their commitment ; fo that upon the whole matter,

there appears to be a clear contradiction in the re-

turn, and their being a contradiction in the return,

it is void.

Now, my Lord, I will fpeak a word or two to the

matter of the return ; and that is touching the im-

prifonmenr, per fpeciale tnandatum domini Regis, by

the Lords of the Council without any caufe ex-

preffed, and admitting of any, or either, or both of

thefe to be the return : I think that by the co'nftant

and fettled Laws of this Kingdom, without which

we have nothing, no man can be juftly imprifoned

by either of them, without a caufe of the commit-

ment expreffed in the return. My Lord, in both

the laft Arguments the Statutes have been mentioned

and fully expreffed : yet I will add a little to that

which hath been faid.

The Statute of Magna Charta, cap. 29. that

Statute if it were fully executed as it ought to be,

every man would enjoy his liberty better than he

doth.

The Law faith exprefly, no Freeman fhall be im-

prifoned without due procefs of the law-, out of the

very body of this Act of Parliament, befides the ex-

planation of other Statutes, it appears, Nullus liber

homo capiatur vel imprifonatur nifi per legem terra.

My Lord, I know thefe words legem terra, do leave

the queftion where it was, if the interpretation of the

Statute were not. But 1 think under your Lord-

R ftip's
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fhip's favour, there it muft be intended by due courfe

of law, to be either by prefcntment or by indictment.

My Lords, if the meaning of thefe words, per le-

gem terra, were but, as we _u I e to lay, according to

the laws, which leaves the matter very uncertain ;

and perfpeciale mandatum, &c. be within the mean-

ing of thefe words, according to the law; then this

Act had done nothing. The Ad is, 'No Freeman
fhall be imprifoned but by the law of the land ; if

you will underhand thefe words, per legem terra, in

the firCt fenl'e, this Statute fhall extend to Villeins as

well as to Freemen ; for it 1 imprifon another man's

Villein, the Villein may have an aclion of falfe im-

prifonment. ' But the Lords and the King (for then

they both had Villeins) might imprilon them ; and

the Villein could I ave no remedy. But thefe words

in the Statute per legem terra, were to the Freeman,

which ought not to be imprifoned, but by due pro-

cefs of law : and unlefs the interpretation fhall be

this, the Freeman fhall have no privilege above the

Villein.

So that I conceive, my Lord, thefe words, per

legem terra, muft be here fo interpreted, as in 42
Eliz. The Bill is worth obferving, it reciteth that

divers perfons without any writ or prefentiment

were caft into prifon, &V. that it might be enacted,

that it fhould not be fo done hereafter. The anfwef

there is, that this is an article of the great Charter,

this fhould be granted. So that it feems the Statute

is not taken to be an explanation of that of Magna
Charta, but the very words of the Statute of Magna
Charta.

I will conclude with a little obfervation upon thefe

words, nee fuper eum mittimus ; which words of

themfelves fignify not fo much, a man cannot find

any fit fenfe for them.

But, my Lord, in the 7th year of King John,
there was a great Charter, by which this Statute in

the 9th of Henry III. whereby we are now regulated,

was framed, and there the words are, nee eum in

carcerem mittimus, we will not commit him to pri-

fon ; that is, the King himlelf will not; and to jufti-

fy this, there is a ftory of that time in Matthew Pa-
ris, and in that Book this Charter of King John is

fet down at large, which Book is very authentick,

and there it is entred : and in the 9th of Henry III.

he faith, that the Statute was renewed in the fame

Words with the Charter of King John. And, my
Lord, he might know it better than others, for he

wis the King's Chronologer in thofe times : and

therefore, my Lord, fince there be fo many Reafons,

and fo many Precedents, and fo many Statutes,

which delare that no Freeman whatfoever ought to

be imprifoned, but according to the laws of the

land ; and that the liberty of the fubject is the

higheft inheritance that he hath ;- my humble requeft

is, that according to the ancient laws and privileges

of this Realm, this Gentleman, my Client, may
be bailed.

The Argument of Mr. Calthrop, at the King's-Bench

Bar, 22 Novembris, Mich. 3 Caroli Regis.

SI R John Corbet being brought to the King's

Bench Bar, with Sir Edmund Hampden, Sir {Pal-

ter Earl, and Sir John Heveningham, who were alfo

brought thither by feveral writs of Habeas Corpus,

with the fame return ; I being nffigned by the Court

of King's Bench, upon a petition delivered, to be

of Counfcl with Sir John Corbet, did move that Sir

John Corbet might be difcharged of his imprifon-

ment, and put in bail -, for I did conceive that the

4

ie^umof this Habeas Corpus was inefficient, both
in the matter of the return, and in the manner of
the return, and fo there ought not to be a longer de-
taining of Sir John Corbet in prifon. For as to the
ma-iner of the return, it is not laid down prccifely,

that Sir John Corbet is detained in prifon by .the fpe-
cial con mandment of the King, fignified by the
warrant of the Lords of the Council ; the which is

not a direift affirmation that he is detained by the
fpecial command of the King, but that the Lords of
the Council by their warrant have fignified unto
him that he was committed and ftill detained by the
fpi-cial command of the King.
And howfoever the Lords of the Council had

fignifkd that he was detained by the commandment of
the King, yet it may be he was not detained by the
commandment of the King ; for their fignification

of the fame by warrant may be untrue, and the
warrant of the Lords of the Council that is re-

turned in hac verba, importeth that the Keeper of
the Gatehoufe rather took upon him to return,
that it was fignified unto him by the warrant of the
Lords of the Council, that Sir John Corbet was
committed and detained by the fpecial command-
ment of the King ; becaufe if the Keeper had taken
upon him to affirm it upon his return, then needed
he not to have returned the warrant of the Lords
of the Council : and the warrant itfelf fheweth that
he had only his information from the Lords of the
Council. For their warrant is to let the Keeper
know, that both the firft commitment, and this

direction for the continuing of him in prifon, were
and are by his Majefty's fpecial commandment

;

and I do not fee, as this return is made, that an ac-
cord upon the cafe can lie upon the Keeper of the
Gatehoufe, if Sir John Corbet was not committed
nor detained by the fpecial commandment of the
King, fo long as the warrant of the Lords of the
Council be returned as it was made, becaufe he
doth return the fame as the Significavit of the
Lords by their warrant. Regifter 65. the writ of
Excommunicat' Capiend' goeth, Rex vicecom' Lin-
coln' S. Jignijicavit nob' venerabilis pater Henricus
Lincolnienfis Epifcopus per Literas fuas Patentes
quod R. fuus Parochial' -propter fuam manifeftam
conlumac' attthorilate ip/ius Epifc' ordin' excom' eft,

nee fe vult per cenfuram Ecclefiajlicam jujlic'ar' (3c.

tibi pracipimtts quod pradicl' R. per jorpus fuum fe-
cundum confuetud' Anglia Jujlic' ££c. And yet no
man will fay that there is an information of the
King, that R. is excommunicated, but only that the
Bifhop of Lincoln had fignified unto him that R,
was excommunicated. And in Fitz. Nat. Br. 663.
and Regifter 65. it appears that the form of the writ
of Excommunication deliberand' is, Rex Vicecom'
London Salut'. Cum Thorn' Jay allutar' London' qui

nuper addenuntiat. venerabil' patris Archiep' Eborum
pro contumaciis fuis ratione contraclus in civitate no-

Jlra Eborum habit' utdicebat. tanquam excom' tif cla-

ves Ecclefta contemnent' per corp' fuum fecundum con-
fuetud' Anglia per te jujlic' pracepimus, donee &c.
effet fatisfaiT eid' Archiepifcop. ad fatisfaciendum Deo
et fantla ecclefta, fufftcientem expofuit cautionem, per
quod eidem Archiepifcopus offic. Archidiac. London,
mutita viciffitudin' obtentu fcripfit ut ipfum abfolvat ab
excom' fenten' memorata Jicut idem Archiepijcopus per
Literas fuas patentes nob' Jignijicavit, tibi pracipimus
quod praa" Thorn, cum tibi conjtare poterit ipjum ab
excom' pradicl' per pradicl' Official' abfolvi a Prifon'
qua detinetur fi ea occufione & non alia detineat' in

eadem fine dilatione deliberari fac'. . And yet ic

can-
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cannot be faid, that although the King recited in

his writ that the Archbiiliop had fignified unto him

that he. had written unto the Official of the Arch-

deacon, that the King faid, that the Archbifhop had

written ; for he doth not affirm fo.much precifely,

but only referreth himfelf unto the Certificate of

the Archbifhop.

Plowden 122. Buckley and Rivers's cafe, it is put,

that if a man will bring an action of debt upon an

obligation, and declare that it appears by the obli-

gation that the defendant flood bound to the plain-

tiff in twenty pounds, the which he hath not paid,

this declaration is not good ; infomuch as it is not

alledged by matter in facTt, that he was bound unto

him in twenty pound, but the deed is alledged by

recital only, 2 1 Ed. IV. 43.
Plowden Com' 126. fc? 143. Browning and Bee-

Jlon's cafe.

The Abbot ofWaltham being appointed collector

of a Difme granted unto the King, in difcharge of

himfelf, in the Exchequer, pleadeth, 0$uo inter re-

cordat' Ter. Pafc. anno 15. domini Regis Edwardi I.

inter alia continetur quod R. 2. had granted unto this

predeceffors of the faid Abbot, that he nor any of

his fucceffors fhould be any collectors of any Difmes
to be granted afterwards, and it was adjudged that

this plea was ill.

For the faying [It was contained among the Re-
cords,] it is no precife affirmation that the King had

granted to his predeceffors, that they fhould be dif-

charged of the collecting any Difmes, but it is only

an allegation by way of recital, and not by precife

affirmation, the plea may not be good.

2 & 3 Mar. Dyer 117. £5? 118. the plaintiff's

reply in bar of all pleadeth, that John Abbot ofW.
wasfeized of his lands in right of his Church, and
fo feized by the affent of the tenant by indenture,

14 Hen. 4. teftat' quod praditT Abba? &f convent'

demiferunt & tradiderunt unto the plaintiff -, and
ruled, that this form of pleading was ill, infomuch
as it was not alledged by precife affirmation, quod

demiferunt, fed indentura teftatur, quod demiferunt

;

which is not ftifficient, infomuch as it is only an al-

legation by way of recital, that the indenture doth
witnefs, and the fame indenture may witnefs fo

much, and yet not be a demife.

And if in pleading there muft be direct affirma-

tion of the matter alledged, then a fortiori in a re-

turn, which muft be more precife than in pleading,

and fo by all the cafes I have formerly touched, it

appeareth that this return is no exprefs affirmation

of the Keeper of the Gatehoufe, that Sir John Cor-
bet is detained in prifon by the fpecial command-
ment of the King, but only an affirmation of the

Lords of the Council, who had fignified unto him
that his detainment in prifon was by fpecial com-
mand of the King.

The return which ought to be certain, and punc-
tual, and affirmative, and not by the way of infor-

mation out of another man's mouth, may not
be good, as appeareth by the feveral books of our
Law.

23 Ed. 3. Rex vie' 181. upon a Homine reple-

giando, againft the Abbot of C. the Sheriff return-

cth that he had fent to the Bailiff of the Abbot,
that anfwered him, that he was the Villain of the

Abbot, by which he might not make deliverance,

and a Sicut alias was awarded, for his return was in-

fufficient ; infomuch that he had returned the an-
fwer of the Bailiff of the Abbot, where he ought
Vol. VII.

fa

to have returned the anfwer of the Abbot himfelf

out of his own mouth.
Trin. 22 Ed. 2. Rot. 46". parent' vill' & Burg.

Evefque de Norwich, repl' 68. Nat. Br. Cafe 34.
Fitz. Nat. Br. 65. 6? .34 Ed. 3. Excom' 29. the

Cafe appeareth to be fuch in a trefpafs ; the de-

fendant pleadeth, the plaintiff is excommunicate,

and fheweth forth the letter of the Bifhop of Lin-

coln, witneffing that for divers contumacies, &c.
and becaufe he had certified no excommunic' done

by himfelfj but by another, the letter of Excom-
munication was annulled, for the Bifhop ought to

have certified his own actj and not the act of an-

other.

Hillarii 2 1 Hen. 8. Rot. 37. it appeareth by the re-

turn of an Habeas Corpus, that John Parker was com-
mitted to prifon, for fecurity of the peace, and for

fufpicion of felony, as per mandatum domini Regis

nunciatum per Roberlum Peck, de Clifford's-Inn ; and

upon his return, John Parker was bailed : for the

return Commiff. fuit per fpeciale mandatum domini

Regis, nunciatum per Robertum Peck, was not good,

infomuch that it was not a direct return that he was

committed per mandatum domini Regis.

And for the firft point, I conclude, that this re-

turn is infufficient in form, infomuch that it doth

not make a precife and direct return^ that he was
committed and detained by the fpecial command of

the King, but only as it was fignified by the war-

rant of the Lords of the Council, which will not

ferve the turn. And upon the book of 9 Hen. 6. 44.

the return of the caufe of a man's Imprifonment

ought to be precife and direct upon the Habeas Cor-

pus, infomuch as thereby to be able to judge of the

caufe, whether it be fufficient or not : for there may
not any doubt be taken to the return, be it true or

falfe, but the Court is to accept the fame as true

;

and if it be falfe, the party muft take his remedy
by action upon the cafe.

And as concerning the matter of the return, it

will reft upon thefe parts;

Firft, Whether the return, that he is detained in

prifon by fpecial commandment of our Lord the

King, be good or not, without (hewing the nature

of the. 'command mentj or the caufe whereupon the

commitment is grounded in the return.

The fecond is, Whether the time of the firft

commitment by the commandment of the King, not

appearing to the Court, is fufficient fo detain him in

prifon.

Thirdly, Whether the imprifortmehtof the fub-

jedts without caufe fhewed, but only by the com-
mandment of the King, be warrantable by the Laws
and Statutes of this Realm.
As to the firft part, I find by the books of our

law, that commandments of the King are of feveral

natures, by fome of which the imprifonment of a

man's body is utterly unlawful : and by others of

them, although the imprifonment may be lawful,

yet the continuance of him without bail or main*

prife, will be utterly unlawful

There is a verbal command of the King* which is

by word of mouth of the King's only ; and fuch

commandment by the King, by the books of our

law, will not be fufficient either to imprifon a man,

or to continue him in prifon, 16. 6. Monjtrans de

faiH ft, upon an action of trefpafs brought for cut-

ting of trees, the defendant pleadeth that the place

where he cut them is parcel of the Manor of D.
whereof the King is feized in fee, and the King

R 2 com-
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Commanded hint to cut the trees, and the opinion

Pf the Court there is, that the plea in bar was ill,

becaufe. he did not (hew any fpecial commandment
of the King ; and there it is agreed by the whole

Court, that if the King corrimandetb one to arreft

another, and the party commanded did arreft the

other, an action of trefpafs or falfe imprifonment

is maintainable againft the party that arretted him,

although it were done in the prefence of the King.

39 H. VI. 1 7. where one juftifieth the feizure of

the goods of a perfon that is outlawed by the com-
mandment of the King, fuch a party being no Of-

ficer, may not in an action brought againft him
have any aid of the King ; for fuch a command-
ment given to one that is not an- Officer, will not

any ways avail him, that is to j.uftify himfelf by

the return of that commandment. ,

37 Hen. VI. 10. If the King give me a thing, and

I take the fame by his commandment by word of

mouth, it is not juftified by law ; nothing maypafs
without matter of Record.

to Hen. VII. 7. &? 17. 18. it is agreed, that

Juftices may command one to arreft another that is

in their view or prefence, but not one that is out of

their view or prefence, (1 Crohe. HollidayV. Oxen-

bridge.)

And Keble 10 Hen. VII. 13. faid, that where one

is arrefted by a parol command in their view or pre-

fence, it is fitting that a record may be made of it,

infomuch that without fuch a record there can hardly

be a justification in another Term.
Secondly, There is a commandment of the King

by his Commiffion, which according to Calvin's

cafe in Coke's feventh Report, it is called by him, breve

mandatum non remediabile ; and by virtue of fuch a

commandment, the King may neither feize the goods
of his fubject, nor imprifon his body, as it is refolved

in 42 JJf.pl. 5. where it is agreed by all the Juftices,

that a Commiffion to take a man's goods, or impri-

fon his body without indictment or fuit of the par-

ty, or other due procefs, is againft the law.

Thirdly, There is a commandment of the King,

which is grounded upon a fuggeftion made to the

King or to his Council ; and if a man be committed

to prifon by fuch a fuggeftion, by commandment of

the King, it is unlawful, and not warranted by the

Law of the Realm.

The 25th of Edw. III. cap. 4. de provijionibus,

whereas it is contained in the great Charter of the

Franchifes of England, that none fhall be imprifoned

or arrefted of his Freehold or of his Franchifes,

nor of his free Cuftoms, but by the law of the land.

It is awarded, confented and eftablifhed, that

from henceforth none fhall be taken by petition or

fuggeftioa made to our Sovereign Lord the King,

or to his Council, until it be by indictment or pre-

fentment of his good and lawful neighbours, where

fuch deeds are done in due manner, or by procefs

made by writ original at the common law ; nor that

none fhall be arrefted of his Franchifes, nor of his

Freehold, unlefs he be duly brought in, and anfwer,

and forejudged of the fame by way of law : and if

any thing be done againft the fame, it fhall be re-

dreffed and holden for nought.

37 Ed. III. cap. 10. although it be contained in the

great Charter, that no man be taken or imprifoned

or put out of his freehold, without due procefs of the

Jaw ; neverthelefs divets perfons make falfe fuggef-

tions to the King himfelf, as well for malice as other-

wife, whereby the King is often grieved, and divers

of the Realm put in great damages, contrary to the
form of the fame Statute.

Wherefore it is ordained, that all they that make
fuch fuggeftions, be fent with their fuggeftions to
the Chancellor or Treafurer, and they and every of
them find fureties to purfue their fuggeftions, and
endure the fame pain as the other fhould have had
in cafe that his fuggeftion be found untrue -, and
that then procefs of the law be made againft them,
without being taken or imprifoned againft the form
of the fame Charter, and other Statutes.

So that it appears by thefe feveral Statutes, that

fuch commandments of the King as are grounded
upon fuggeftion, either made to himfelf or to his

Council, for the imprifonment of a man, are againft
the law.

Fourthly, I find that there is a commandment of
the King which is made under his hand, with his fig-

net ; for in the fourth and the fifth of Philip and Ma-
ry, Dyer 162. where the Statute of 1 Ric. z. cap. 11.

reftraineth the Warden of the Fleet for letting any
man at large that is in upon judgment at the fuit of
any man, except it be by Writ or other command-
ment of the King 5 it was doubted, whether the

Qpeen by letter under her hand and privy-fignet

doth give commandment to the Warden of the

Fleet to fuffer a man that is there in execution to go
about his bufinefs, or the affairs of the Queen ; whe-
ther this be a warrantable command or not within

the Statute : and the Law hath always been con-
ceived upon that book, that fuch a commandment
is. not warrantable by Law. And if fuch a command
will not ferve the turn, to give unto a man his li-

berty, which the law favoureth, and had the coun-
tenance of an Act of Parliament for the doing of it;

then I conceive it fhould be a more ftrong cafe, the

King fhould not have power by his commandment
to imprifon a man without due procefs of the Law,
and reftrain him of his liberty when there had been
fo many Acts of Parliament made for the liberty of
the fubjects.

Fifthly, I do find that there is the commandment
of the King, which is by his Writ under the Great-
Seal, or the Seal of the Court out of which it iffueth,

R-egift-f- 69, & 70. In the Writ de cautione admit -

lenda, I find the words, mandatum Regis expound-
ed to be bi eve Regis, for the Writ goeth : Rex vie*

falutem. Cum nuper ad requifitionem S. de JJle cavo-

ttici Lincolne venerabilis Patris H. Lincoln. Epifcopi

ipfo in remotis agente Vicarii general, per Literas fuas
Patentes nobis Jignificantes Nicho. B. dicJ. Lincoln.

Dioc. propter manifeftam contumaciam Authoritate ip-

fius Epifcopi Ordinar. excommunicat. ejfe nee ft velle

&c. vobis praceperimus quodprafat. &c. fatisfatlum

ex parte ipfius N. qui virtute mandati noftri praditl.

per vos Capt. £5? in Prifon. noftra de Newgate detent,

exiftit, is?c. nos nolentes quod pr^fat. N. per breve no-

ftrum praditl. via pracludatur &c. profequi poffit in

forma Juris maxim. &c. integer ejfe debeat, vobis

pracipimus quod fcire &c. quodJit &c. qiiarepraditl.

N. a Prifona pradicl. deliberari non debeat. Rex,

jufticiar' fu'is de Banco falut. Cum nos nuper adjlgni-

ficationem S de JJle &c. ufque ibi excommunicat. exti-

tifj'e, nee fe velle ($c. effet fatisfatlum ex parte ipjlus N.
virtute mandati noftri prad. cap. C5? in Prifona noftra

de Newgate tunc detenti, &c. et nolentes eo pratextu

prafato N. per breve nqftrum prad. via pracludat. quo

minus appellat. fu<e negotium &c. procefferat. & ap-

pellant, ftatut. fcff. per breve nofirum prteciperimus

prafat. vie. quod fcire facerent, &c, vobis Jtgniftc. &?

confull.
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confull, cs? circumfpeR. in placitis per breve pradicl.

coram vobis pendent ibus procedere vakatis fcundum le-

gem & confuetudinem Regni nojlri.

Stamf. 72. 5 E. III. c. 8. 1 E. III. c. 9. faith^

that every Capias in a perfonal adtion is a command-
ment of the King, for it is Pr<ecipimus tibi quod ca-

pias &c. and yet the defendant, as there it is faid, is

replevifable by the Common Law. 7 R. 20. a. Cal-

vin's cafe, faith that there are two kind of Writs,

vise, brevia mandatoria Es? remedialia, & brevia man-

datoria & non remedialia. Brevia mandatoria & re-

medialia, are Writs of right, formedon, &c, debts,

trefpaffes, and fhortly all Writs real and perfonal,

whereby the party wronged is to recover fomewhar,

and to be remedied for that wrong which is done
unto him.

Sixthly, I do find by our Books of LaWj and by
the Regifttr, that this fpecial mandatum domini Regis,

is expounded to be this Writ, and that the law taketh

no notice of any other fpeciale mandatum, than by

this Writ. The which being fo, when the return is

made, that he is imprifoned and detained in prifon

by the fpecial commandment of the King, how can

the Court adjudge upon this return, that Sir John
Corbet ought to be kept in prifon, and not to be

bailed ; when the nature of the fpecial command-
ment is not let forth in the return, whereby it may
appear unto the Court that he is not bailable ? In

BraiJon, c. 12. 112. you fhall fee a Writ reciting,

Pracipimus tibi quod non implacites nee implacitari

permittas talem de libero tenemento fito tali villa, /me
fpeciali prtecepto noftro vel Capitalis Jufticiar' nojlri.

And the reafon of it there is given, quia nemo de

libero tenemento fine brevi five libello conventionali nifi

gratis voluerit refpondebit. So as the exception of
fpecial commandment by the very book, appeareth

to be brevefive libellus conventionalis, Regift. 2 7 1 . the

Writ of Manucaption goeth in this manner : Rex
vie. Salut. Cum nuper afftgnaverimus dileSos ci? fideles

noftros A. B. £5? C. D. ad inquifitiones de forftallariis

& tranfgrefftonibus contra formam ftatuti dudum apud
Wmton. editi in com. tuo faciend. & ad illos quos inde

culpabiles invenirent. capend. & in Prifona noftra fal-

vo cuflod. faciend. donee aliud inde pracepiffemus quod

C. D. y E. pro hujufmodi forftallamentis & tranf-

grefftonibus ur.de coram profat. A. B. & C. indicl.fue-

rint, capt. & in prifona de L. detent, exifi. a qua deli-

berari non poffunt, fine mandato noftro fpeciali, nos

volentes eifdem C. D. & E. gratiam in hac parte ft:ere

fpecialem, tibi pracipimus quod fi pradicl. C. D. C5
1

E. occcfione pradicl. £5? non alia in Prifona pradicl.

detineantur, cif pro tranfgrefftonibus Mis fecundum le-

gem ts? confuetudinem Regni noftri Anglia replegiabiles

exiftunt &?f. tunc impos' C. D. & E. a Prifona pra-

. dicl.fi ea occofione fc? non alia detineantur in eadem, in-

terim deliberart facias per manucapt.fupradicJ. & ha-

beas ibi tunc coram prafat. Jtfticiar. nomina manu-
capt. illorum ts? hoc breve.

And the expofition of thisfpeciale mandatum domini

Regis, mentioned in the Wrir, is expounded to be

breve domini Regis, and thereupon is this Writ di-

rected unto the Sheriff for the delivery of them.

And fo much for the firft branch of the firft part

:

I conclude, that the fpecial command of the King
without (hewing the nature of the commandment of

the King, is too general, and therefore infufficient

;

for he ought to have returned the nature of the

commandment of the King, whereby the Court
might have adjudged upon it, whether it were fuch

a commandment that the imprisonment of Sir Jobn
Corbet be lawful or not ; and whether it were fuch a

I2 5
commandment of the King, that although the im-
prifonment were lawful at the firft, yet he might be
bailed by law.

And as for the general return of fpeciale manda-
tum domini Regis, without fhewing the caufe of the

imprifonment either fpecial or general, I hold, that

for that caufe alfo the return is infufficient.

Firft, in regard of the Habeas Corpus, which is

the commandment of the King only, made the 15th
of November.

According to the Tefte of the Writ, commanding
the Keeper of the Gatehoufe to have the body of Sir

"John Corbet, una cum caufa detent ionis, &? adfubji-

ciendum & recipiendum ea qua curia noftra de eo ad
tunc ibid, ordinar. contingat'. So as the command-
ment of the Writ being to fhew the caufe of his de-

taining in prifon, the Keeper of the Gatehoufe, doth
not give a full anfwer unto the Writ ; unlefs the

caufe of the detainment in prifon be returned j and
the Court doth not know how to give their judg-
ment upon him, either for his imprifonment, or for

his difcharge, according to the purport of the Writi
when there is not a caufe returned. And forafmuch
as upon an Excommengement certified, it hath been

adjudged oftentimes that Certificates were infuffi-

cient, where the caufe of the commitment hath not

been certified •, that the Court might adjudge whe-
ther the Ecclefiaftical judges, who pronounced the

excommunication had power over the original caufe

according to the Book of 14 Hen. IV. 14. 8. Rep.

63. Trollop's cafe, and 20 Edw. III. Excommenge-

ment 9.

So upon ah Habeas Corpus in this Court, where a

man hath been committed by the Chancellor of

England, by the Council of England, Marches of

Wales, Warden of the Stanneries, High-Commif-
fion, Admiralty, Dutchy, Court of Requeft, Com-
miflion of Sewers or Bankrupts ; it hath feveral

times been adjudged that the return was infufficient,

where the particular caufe of imprifonment hath not

been fhewn, to the intent that it might appear, that

thofe that committed him had jurifdiction over the

caufe, otherwife he ought to be difcharged by the

law : and I fpare to recite particular caufes in every

kind of thefe, becaufe there are fo many precedents

of them in feveral ages of every King of this Realm :

and it is an infallible maxim of the law, That as

the Court of the King's-Bencb, and Judges, ought
not to deny an Habeas Corpus unto any prifoner that

fhall demand the fame, by whomfoever he be com-
mitted ; fo ought the caufe of his imprifonment to

be fhewn upon the return, fo that the Court may
adjudge of the caufe, whether the caufe of the im-

prifonment be lawful or not. And becaufe I will

not trouble the Court with fo many precedents, but

fuch as fhall fuit with the caufe in queftion, I will

only produce and vouch fuch precedents, where the

party was committed either by the commandment
of the King, or otherwife by the commandment of
the Privy-Council, which Stamford, fol. 72. termeth

the mouth of the King •, fuch Ads as are done by
the Privy-Council, being as Acts done by the King
himfelf.

And in all thefe caufes you fhall find that there is

a caufe returned as Well as a fpeciale mandatum domi-

ni Regis i£c. or mandatum Privati Concilii domini

Regis, whereby the Court may adjudge of the caufe,

and bail them if they fhall fee caufe.

In the 8 th of Hen. VII. upon return of an Habeas

Corpus awarded for the body of one Roger Sherry, it

appeareth that he was committed by the Mayor of

IVindfor
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Windfor for fufpicion of felony, and ad feciam ipfius

R'gis pro quibufiam feloniis £s? tranfgrejfionibus ac per
mandatum domini Regis. 2 1 Hen. VII. upon the re-

turn of an H~beas Corpus fent for thebody of Hugh
Pain, it appeared that he was committed to prifon,

per mandatum dominorum Privati Coneilii domini Re-
gis pro fufpicione felonia.

Prima Flenrici Oclavi, Rot. 9. upon the return of

an Habeas Carpus fent for the body of one Thomas
Harrifon and others, it appears that they were com-
mitted to the Earl of Shrewsbury, being Marfhal of

the houfhokl, per mandatum domini Regis, & pro
fufpicione felonia, & pro homicidio fatlo fuper Mare.

3 &? 4 Philip. ti? Maria, upon a return of an

Habeas Corpus, fent for the body of one Peter Man,
it appeareth that he was committed pro fufpicione fe-
lonia, ac per mandatum domini Regis fc? Regina.

4 & 5 Philippi ci? Maria, upon the return of an

Habeas Corpus fent for the body of one Thomas
Newport, it appeared that he was committed to the

Tower, pro fufpicione contrafacT moneta per priva-

tum Concilium domini Regis & Regina.

33 Elizabetha upon the return of an Habeas Cor-

pus tor the body of one Laurence Brown; it appear-

eth that he was committed, per mandatum Privali

Coneilii dcmiyJe Regina pro diverfis caufis ipfam Regi-

nam tangent' ac etiam pro fufpicione proditionis.

So as by all thefe precedents it appeareth where
the return is either, per mandatum domini Regis, or

per mandatum dominorum Privati Coneilii domini Re-
gis, there is alio a caufe over and btfides the man-
datum returned. As to that which may be object-

ed, that per mandatum domini Regis, or Privati

Coneilii domini Regis t is a good return of his impri-

fonmenr, I anfwer,

Firjl,. That there is- a caufe : for it is not to be
prefumed that the King or Council would commit
one to prifon without fome offence; and therefore

this mandatum being occafion'd by the offence or

fault, the offence or fault muft be the caufe, and

not the command of the King or Council, which is

occafion'd by the caufe;

Secondly, It appears that the jurifdiction of the

Privy-Council is a limited jurifdiftion, for they

have no power in all caufes, their power being re-

ftrained in certain caufes by feveral Acts of Parlia-

ment, as it appeareth by the Statute of 20 E. III. c.

11. 25 E. III. c. 1. Stat. 4. (vide 4 In/lit. p. 53.) the

private petition in Parliament permitted in the iR. II.

where the Commons petition that the Privy-Council

might not make any ordinance againft the Common
Law, Cuftoms or Statutes of the Realm ; the 4 Hen.

IV. cap. 3. 13 Hen. IV. 7. 31 Hen. VI. And their

jurisdiction, being a limited jurifdiction, the caufe

and grounds of their commitment ought to appear,

whertby it may appear if the Lords of the Council

did commit him for fuch a caufe as was within their

jurifdiction: for if they did command me to be

tommiited to prifon for a caufe whereof they had

not jurifdiction ; the Court ought to difcharge me
of this imprifonment. And howfoever the King is

Vicarius Dei in terra, yet BraElon,cap. 8.fol. 107.

faith, quod nihil aiiud potefi Rex in terris cum fit Mi-
fiifler Dei & Vicarius, quam folum quod de jure potefi,

nee obflat, quod dicitur quod principi placet, legis habet

vigorem, quia fequitur in fine legis cum lege Regia qua

de ejus imptrio lata eft ; id eft, non quicquid de volun-

tale Regis, tenure prefumptum eft, fed animo condendi

Jura, fed quod confilio Magiftratuum fuorum Rege au-

thor, praftant & habita fuper hoc deliberatione 13

trail, reel, ftter. definit. Poteftat. itaque fua juris eft,

3,

&? non injuria. The which being fo, then alfo it

ought to appear upon what caufe the King co-mmit-

teth one to prifon •, whereby the Judges, which are

indifferent between the King and his Subjects, may
judge whether his commitment be againft the Laws
and Statutes of this Realm or not.

Thirdly, It is to be obferved, that the King's
command by his writ of Habeas Corpus, is fince the

commandment of the King for his commitment j

and this being the latter commandment, ought to

be obeyed : wherefore that commanding a return of

the body cum caufa detentionis, there muft be a re-

turn of fome other caufe than per mandatum domini

Regis, the fame commandment being before the re-

turn of the Writ.

Pafch. 9 E. III. pi. 30. fol. 56. upon a Writ of

Ceffavit brought in the County of Northumberland,

the Defendants plead, That by reafonof the Country
being deftroyed by wars with the Scots, King Ed. II.

gave command that no Writ of Ceffavit fhould be
brought during the wars with Scotland, and that the

King had fent his Writ to furceafe the plea, and he
averreth that the wars with Scotland did continue.

Hearle that giveth the rule faith, That we have

command by the King that now is, to hold this

plea, wherefore we will not furceafe for any Writ
of the King that is dead. And fo upon all thefe

reafons and precedents formerly alledged, I con-

clude, that the return that Sir John Corbet was com-
mitted and detained in prifon, per fpeciale mandatum

domini Regis, without fhewing the nature of the

commandment, by Which the Court may judge-

whether the commandment be of fuch a nature as

he ought to be detained in prifon, and that without

fhewjng the caufe upon which the commandment of

the King is grounded, is not good. As to the fe-

cond part, which is, whether the time of the com-
mitment by the return of the Writ, not appearing

unto the Court, the Court ought to detain him in

prifon or no r I conceive that he ought not to be

continued in prifon, admitting that the firft commit-

ment by the command of the King were lawful

;

yet wlwn he hath continued in prifon by fuch reafon-

able time, as may thought fit for that offence for

which he is committed, he ought to be brought to

anfwer, and not to continue ftill in prifon without

being brought to anfwer.

For it appears by the books of our laws, that li-

berty is a thing fo favoured by the law, that the law

will not fuffcr the continuance of a man in prifon,

for any longer time than of neceffity it muft ; and

therefore the law will neither fuffer the Party, She-

riffs or Judges to continue a man in prifon by their

power and their pleafure, but doth fpeed the deli-

very of a man out of prifon, with as reafonable ex-

pedition as may be.

And upon this reafon it is refblved, in 1 fc? 2 El.

Dyer 175. £5? 8 Ed. IV. 13. That howfoever the

law alloweth that there may be a term between

the tefte of an original Writ and the return of the

fame, where there is only a fummons, and no im-
,

prifonment of. the body ; yet it will not allow that

there fhall be a term between the tefte of a Writ of

Capias, and the return of the fame, where the body

of a man is to be imprifoned : infomuch that it will

give no way, that the party fhall have any power to

continue the body of a man imprifoned any longer

time than needs muft. 39 E. III. 7. 10 H. VII.

11. 6 E. IV. 69. 11 E. IV. 9. 48 £.111. 1. 17
E. III. 1 ^2 Hen. VII,

Keilawey's
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Keilawey's reports do all agree, thas if a Capias

fliall be awarded againft a man for the apprehending

of his body, and the Sheriff will return the Capias,

that is awarded againft the party, a non eft inventus,

or that languidus eft in prifona, yet the law will al-

low the party againft whom it is awarded, tor the

avoiding of his corporal penance and durel's of im-

priionment, to appear gratis, and for to anfwer.

For the law will not aJlow the Sheriff by his falfe

return to keep one in prifon longer than needs mufti

38 Aff. pi. 22. Brooks imprilbnment 100. laithi

That it was determined in Parliament that a man is

not to be detained in prifon, after he hath made

tender of his .fine for his imprifonment ; therefore I

defire your Lordfhip that Sir John Corbet may not

be longer kept in durance, but be-difcharged accord-

ing to the law.

L. C. Juftice. Mr. Attorney, you have heard

many learned arguments, if you be provided to an-

fwer prefently, we will hear you; but if you will

have a longer day, for that you are not provided to

argue, you may, we will give it you.

Doderidge. If you will, you may fee the prece-

dents ; it may be you have not feen fome of them,

and we muff, fee them too.

Attorn. Gen. Heath. May it pleafe your Lord-

fhip, the Gentlemen chat be of Counfel with the

Knights at the Bar, they have faid much, and

fpoken very long for their Clients, and to good pur-

pole and pertinently. It is a caufe that carrieth

with it a great deal of weight, both towards the

King and his Subjects alfo, and I am not fo hafty to

put myfelf upon the main point of this caufe, when
it is almoft time for your Lordfhip to rife.

My Lord, the Gentlemen have feverally fpoken^

and given and infilled upon feveral reafons, and they

have cited many precedents. I could fay fomething

of them at this prefent, and that fome of them have

been miftaken ; and therefore I befeech your Lord-

fhip, that I may have time to anfwer, that I may
not wrong the caufe of the King's part, or flight the

caufe on the Subject's part.

But that which I defire to fay now, is, that thefe

Gentlemen have all of them gone in one form, to

divide the caufe into two parts :

The firft, the form of the return.

The fecond, the matter of the return.

For the form, methinks we may put an end to that

now, if your Lordfhip pleafe, that we may have no

return to that another day, but I may apply myfelf

unto the matter of the return.

To the form of the return they have taken divers

exceptions, but they efpecially infilled upon two
main heads :

Firft, That the return is not good, becaufe it is

not an abfolute return. I confefs the ground is well

laid, and the major is good, that if this return be

not pofitively the return of the Warden of the Fleet

himfelf, but the relation ofanother, it is no good re-

turn,therefore I need fpend no time in that, the ground

being well laid. But under your Lordfhip's favour,

the minor propofition I deny, we differ only in that

;

for I fay that this return is certain, and that it is not

the words of any man elfe, but the exprefs words of

the Warden himfelf, and that this is added ex abun-

danti to give fatisfacYion to the Court, that he had

order to make the return : therefore I defire your

Lordfhip to call your eyes upon the fubftatice of

the return, and diftinguifh it into pans.

The words are, Delentus eft in pri/ona fab cttfto-
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dia mea per fpeciale mandatum domini Regis, mibijig*

mftcatum per W&rrarithm duorum Privati Concilii ditli

domini Regis, &ff. If he had turned thefe words,
and faid, Detent' eft prout in'thi fignificaC per War-
rantum duofum Privati Concilii per fpecic/U manda-
tum domini Regis, then it might be rak<-n to be the

words or' the Lords of the Council: but the firft

words being pofuive, Detentus eft perfpeciale manda-
tum domini Regis, that is fufficient, and the reft is

furplufage, and he dorh not fayj prout rnihifigvifi'cai'

but tmhiftgnificat' only ; which is abfolute, ana the

refoliatibn thereof refteth more in your Lordfhip's
expounding of the words, than in putting any cafe

upon them.

The feconp exception is taken to the form c'f the

return, for that there is not the caufe of the impri-

fonment returned, but of the detaining alone.

My Lord, I fay no more at prefent to that, but
this, no man is bound to anfwer more than thac

which is the contents of the Writ. But the Writ it

may be to know fpecially the caufe- of the detaining,

or what the caufe of the caption is only, and, if the

Officer make anfwer to that which is required of
him in the Writ, it is fufficient. It may be, there

be precedents both ways, I am fure there are for de-

tentions, and there is no caufe why the Officer fhould

fhewrhe time of his commitment : but if the pri-

foner fliall defire it, your Lordfhip may grant him a

Writ, to fhew the caufe both of his caption and
detention alfo.

Thirdly, They fay that this return is uncertain, and
that it is the Warrant of the Lords Of the Council,

and not of the King, by which he is committed.
For that, my Lord, I fay^ that if -it had all been

left out, and he had only faid, Detentus Juit per fpe-
ciale mandatum domini Regis, it had, been fufficient

:

but when he doth more, it is fopetfiuous, and not

neceffary, for it appeared before by whom he was
committed ; and when he returns the Warrant of
the Lords of the Council* it is not their words that

commit him : But they being the reprefentative

body of the King, they do exprefs what the King's
command is* but they fignify nothing of their own;
and therefore I defire your Lordfhip to deliver your
opinion in that point of the return, whether it be
pofitive or no.

This caufe, as it greatly concerns the Subjects, fo

it much concerns the King too. I am lorry there

fhould be any orcafion to bring thefe things in que-
ftion ; but finceit is now here, I hope I fhall give
fatisfaction to your Lordfhip, and to the parties too,

and I defire that I may have till Monday for it.

L. C. Juftice. I think it is not beft for us to

declare our opinions by pieee-meals, but upon all

the cafe together, and as you are a ftranger to

the return, fo are we 5 and there be many Prece-
dents and Acts of Parliament not printed, which
we muft fee.

Doderidge. This is the greateft caufe that ever I

knew in this Court, our judgments that, we give be-

tween party and party, between the King and the
meaneft fubject, ought to be maturely advifed on,
for fo are the entries of our judgments, Quod matu-
ra deltberatione habita, It was judged, &c. And we
muft fee the Precedents and Acts of Parliament,
that we hear mentioned.

Juftice Jones. Mr. Attorney, if it be fo that the

Law of Magna Cbarta and other Statutes be now
in force, and the Gentlemen be not delivered by this

Court, how fhall they be delivered ? Apply your-
felf to fhew us any other way to deliver them.

Doderidge.
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Doderidge. Yea, or elfe they fhall have a per-

petual imprifonment.

Per Curiam, Monday was appointed for the At-
torney's argument, and in the interim the Counfel

for the Gentlemen, were by order appointed to at-

tend the Judges with all the precedents, and unprint-

ed Statutes which they mentioned, and that they
fhould let the Attorney fee them alfo.

And the Gentlemen being afked if they defired

to come again, anfwered they did, and a rule was
entered for it.

Monday, 26 November 1627. Tertio Michaelis 3 Caroli Regis in

Banco Regis.

Sir "John Corbet, Sir Walter Earl, Sir 'John Heveningham, Sir Edmund Hampden, Knights,
were brought to the Bar.

Attorn. Gen. Heath.~\ /f~AY it pleafe your Lord-
JLVA fhip, thefe Gentlemen,

Sir John Corbet, Sir Walter Earl, Sir John Heven-
ingham, and Sir Edmund Hampden, upon their mo-
tion to this Court to have their Habeas Corpus, and

that themfelves and the caufe of their detaining them
in their feveral prifons, might be brought before

your Lordfhip, had it granted to them.

My Lord, at the firft motion of it, the knowledge
thereof coming, and that they had fuch a defire, his

Majefty wasvery willing to grant unto them (as to

all his fubjefls) this common cafe of Juftice ; and

tho' it be a cafe which concerns himfelf in a high

degree, yet he hath been fo gracious and fo juft, as

not to refufe to leave the examination and determi-

nation thereof to the laws of this kingdom.

My Lord, it is very true that this is a very great

caufe, and hath raifed a great expectation, and for

the manner of it, more than was necefiary ; but, my
Lord, I am afraid thefe Gentlemen whom it con-

cerns, have rather advifed their Counfel, than their

Counfel them : but I fhall take the cafe as now I

find it, and as the Gentkmens Counfel, on the other

fide, have led me the way to it.

My Lord, the exceptions that have been taken

by the Counfel on the other fide, to the return made
by the Warden of the Fleet, and the relt of the

Guardians of feveral prifons, have been two. For

renewing of your Lordfhip's memory, we will read

one of the returns, they are all alike.

Then the return was read for Sir John Hevening-

ham, by Mr. Keeling.

Attorn. Gen. May it pleafe your Lordfhip, a-

gainft this return the Counfel of the Gentlemen have

taken fome exceptions, and have divided their ob-

jections into two main points, the one the form, the

other the matter. To the form they have objected

four feveral things.

Firft, That the return is not pofitive, but refer-

red to the fignification made by another, as the

Lords of the Council.

Secondly, That the keepers of the prifons have

not returned the caufe of the commitment, but the

caufe of the caufe, which is not good.

Thirdly, That the return is imperfect, for that it

fhews only the caufe of the detaining in prifon, and

not the caufe of the firft commitment.

And laftly, That the return is contradictory in

itfelf, for that in the firft part thereof there is a cer-

tification that the detaining of thefe Gentlemen in

prifon, is per fpeciale mandatum domini Regis ; and

when the Warrant of the Lords of the Council is

fhewed, it appears that the commitment is by the

command ot the King, figntfied by the Lords of

the Council : and by your Lordfhip's favour, I will

give a feveral anfwer to every of thefe feveral ob-

jections. And for the firft, that the return is not

pofitive and affirmative, but depends upon and hath

relation to fome other, and therefore it is not good ;

I do agree that the ground is true, that if the re-

turn be not pofitive, it is not good : we differ only

in the minor, that the return is not pofitive and af-

firmative ; for I agree that thefe Book cafes, that

have been put, are good law : as 27 AJf. pi. 6$.
that if the Sheriff return that he hath fent to the

Bailiff of the Hundred, and he gives him that an«

fwer, that is no good return ; for the Sheriff ought
to make the return as of his own act, without naming
of the Bailiff of the Hundred in his return : for if

he return, Quod mandavi Ballivo itineranti qui babet

retorn' omnium brevium cif executionem eorund. per

Cartam domini Regis qui mibi dedit nullum refponfum j

this is not good, if he were not Bailiff of a franchife

or figniory, for fo is 2 1 H. VII. fol. 4.

There hath been cited to maintain thefe objec-

tions, 20 Ed. III. The record I have perufed, and
there I find that the Bifliop faid, that it is found in

Archivis, in the record, &V. that he was excommu-
nicated ; but it was found to be in Archivis, &c. and
that is no pofitive return that it is fo. I will op-

pugn what hath been faid by the Council on the

other fide ; it rnuft be granted that if the return here

be not pofitive, it is imperfect, and in 5 H. VII.

28. it is faid, that an imperfect return is no return

at all, it is all one ; but if the return was fo, that was
not much material, for then it were but temporary,

and it might be amended : but, my Lord, they have

miftaken the minor propofuion, for they have taken

it as granted that there is an imperfect return from
the Lords of the Council. My Lord, I fhall intreat

you to caft your eyes upon the return, and you fhall

find the firft words pofitive and affirmative : the

words are, Quod detentus eft fub cuftodia mea per fpe-

ciale mandatum domini Regis : the other words, mihi

Jignificatum, follow after, but are not part of the

affirmation made before it. But if they will have

it as they feem to underftand it, then they muft

turn the words thus : Quod teflificatum, or Jignifica-

tum eft mihi per dominos Frivati Concilii quod detentus

eft per fpeciale mandatum domini Regis ; and then in-

deed it had not been their own proper return, but

the fignification of another, the Lords of the Coun-
cil : the turning of the fentence will relolve this

point, the thing itfelf muft fpeak for itfelf. I con-

ceive by your Lordihip's favour, that it is plain and

clear, here is a pofitive return, that the detaining is

by the commandment of the King : and the reft of

the return is rather for latisfaction to myfelf and

the Court, than otherwife any part of the return.

4
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Thefecond objection hath dependance upon this,

as that he hath returned the caufe of the caufe, and

not the caufe itfelf: wherein under your Lordfhip's

favour they are utterly miftaken for the return is

affirmative, Ego Johannes Liloe leJlifico,&c. I know
that among the Logicians there are two caufes, there

is Caufa caufans, and Caufa canfata ; the Caufa cau-

fans here in this cafe is not the warrant from the

Lords of the Council, for that is Caufa caufota :

but the primary and original caufe, which is Caufa

caufans, \sfpeciak mandaium domini Regis ; the other

is but the Council's fignification or teftification, or

warrant for him that made the return.

To the third objection, that the return is imper-

fect, becaufe it fhews only the caufe of the detain-

ing in prifon, and not the caufe ol the firft commit-

ment.

My Lords, for that I (ball not infill much upon

it, for that I did fay the laft day, which I muft fay

again, it is fufficient for an Officer of the Law to

anfwer that point of the Writ which is in command.
Will your Lordfhip pleafe to hear the Writ read,

and then to fee whether the Wardens of the prifons
'

have not made anfwer to fo much as was in com-
mand ? Then the Writ was read by Mr. Keeling.

Alton. Gen. My Lord, the Writ itfelf clears

the objection, for it is to have the party mentioned

in it, and the caufe of his detention, returned into

this Court ; and therefore the anfwer to that is fuffi-

cient. Only, my Lord, the Warden of the Fled,

and the reft of the keepers of the prifons, had dealt

prudently in their proceedings, if they had only

faid, that they were detained per fpeciale mandaium

domini Regis, and it had been good, and they might

have omitted the reft : but becaufe if they fhuuld

make a falfe return they were liable to the actions

of the Party, they did difcreetly to have the certifi-

cation of the Lords of the Council, in fufpicion that

if this return was not true they were Jiable to the

actions of thefe Gentlemen.

In 9 H. V,I. 40, 44. it is faid, that whatfoever the

caufe be that is returned, it muft be accepted by the

Court ; they muft not doubt of the truth of the re-

turn, and the Officer that fhall return it, is liable to

an action if the return is falfe; and therefore the

Guardians of the prifons did wifely, becaufe they

knew this was a cafe of great expectation, to fhew

from whom they had their Warrant, and fo to fee

whether the caufe be true or not.

The laft objection to the return is, that it is con-

tradictory in itfelf, as that the firft part of it is, that

they are detained in prifon, per fpeciale mandatum

domini Regis ; but in this relation of it, it fhews

that they are. detained by the command of the Lords

of the Council, for the words of their Warrant are,

to require you ftill to detain him, &c.

But, my Lord, if they will be plcafed to fee the

whole Warrant together, they fhall find that the

Lords of the Council fpeak not thtir own words or

command in that Warrant, but they fay that you are

to take notice of it, as the words and command of

the King •, for, my Lord, the Lords of the Council

are the fervants to the King, they fignify his Ma-
jefty's pleafureto your Lordfhip ; and they fay it is

his Majefly's pleafure you fhould know that the

firft commitment, and this prefent detaining him

in prifon, are by his Majefty's fpecial command-
ment.

And this, my Lord, is all that I will fay for the

fufficiency of the form of the return, to prove that

it is fufficient.
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Up
Touching the matter of the return, the main

point thereof, it is but a fingle queflion, and I hope,

my Lord, of no great difficulty ; and that is, whe 1

ther they be replevifable, or not replevifable ? It

appears that the commitment is not in a legal and
ordinary way, but that it is per fpeciale mandaium
domini Regis ; which implies, not only the fact done,

but fo extraordinarily done, that it is notorious to

be his Majefty's immediate Act and Will, it fhould

be fo ; whether in this cafe they fhould be bailable

or not in this Court, which I acknowledge to be the .*"

hightft Court of Judicature for fuch a cafe as is in

qutftion.

The Counfel on the other fide dtfire, that they

may be bailed, and have concluded that they may
not be remanded ; their grounds of argument (tho'

they were many that did fpeak) I have in my col-

lection divided into five points :

The firft was, reafons that they muft be fo, ari-

fing from the inconveniences that would fall to the

fubjects, if it fhould not be fo in the main points of
their liberty.

The fecond was, they fhewed divers Authorities

out of their Law-books, which they endeavoured
to apply.

The third Was, The Petition of the Commons
anfwered by feveral Kings in Parliament.

The fourth was, Acts of Parliament in print.

The laft was, Precedents of divers times, which

they alledged to prove, that men committed by the

King's commandment, and by the commandment of

the Lords of the Privy-Council, (which I conceive

to be all one, fortheMMyof the Privy-Council re-

prefents the King himfelf,) that upon fuch commit-
ment in fuch caufes men had been bailed.

In the courfe of my arguments, I will follow

their method , firft, to anfwer their reafons, and then

thofe Books which they have cited, which I con-

ceive to be pertinent to this queftion, and then the

Petition and Anfwer made in Parliament, and then

their Acts of Parliament, next their Precedents ;

and laftly, I will give your Lordfhip fome reafons

of my own, which I hope fhall fufficiently fatisfy

your Lordfhip and all others, but the parties them-

ielves, for I except them.

My Lord, the great and mighty reafon that they

infilled upon, was theinconveniences that might come
to the fubjects in their liberties, if this return

fhould be good ; and this reafon they inferred out

of records and books of the Common Law, which

gives the liberty of the fubjects; I do acknowledge

that the liberty of the fubject is juft, and that it is

the inheritance of the fubject, but yet it is their in-

heritance fecundum legem terra.

My Lords, they put many cafes likewife to en-

force it, 1 tif 2 Eliz. Dyer, fo. j 75. that the conti-

nuance of a Capias fhall be from term to term,

without a term betwixt, becaufe otherwife the party

defendant may be kept too long in prifon ; aDd 3S.

Aff.pl. 22. Broke, tit. Imprifonment 100. that im-

prifonment is but to detain the party til! he have

made fine to the King, and therefore the King can-

not juftly detain him in prifon after the fine tendred ;

and 16 H. VI. monftrans de faiil 182. if the King

command me to arreft a man, and thereupon I do

arreft him, he may have an action of falfe impri-

fonment, or of trefpafs againlt me, though it be

done in the King's prefence : and 1 H. VII. 4. the

difcourfe of Huffey, where he faith that-Sir John

Markham delivered unto King Edward the fourth,

S that
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rhat he fhould not arreft upon treafon or felony any

of his fubjeels, becaufe he could not wrong his fub-

jectsby fuch arreft, for they could not have remedy

againft him.

Thefe, my Lord, are the caufes that they infill-

ed upon for this purpofe.

To the two nrft, I (hall give but one anfwer ;

which is, that the reftraint in thefe two cafes, and

moft of the other cafes before cited, appears to be

in the ordinary courfe of Judicature fit for Weftmin-

Jler-Hall, and not for the King's Council-Table. A
Writ of Capias was the firft original of it, and there-

fore not to be applied to the caufe of ours.

And for the other two cafes, the law prefumeth

that the active part of. them is not fo proper for the

Majefty of a King, who ever doth thefe things by

his iubordinate Officers ; but that the fubject. fhould

not be committed by the King, was never heard of,

for the King may commit any man at his pleafure,

but that is not our cafe : but whether when the

King hath committed one, he muft render a caufe

of that commitment, that it may appear whether

the party be bailable or not, or elfe the party muft

be delivered.

The Book 9 E. lll.fol 1 6. pi. 30. cited of a Cef-

favit, the King having by Proclamation command-
ed that in the County of Northumberland, no Ccfj'a-

vit fhould be brought, csV. during the war ; the te--

nant pleadeth this command, and it was denied him,

and he, notwithftanding that, was commanded to

plead ; but the reafon thereof was, becaufe the

commandment thereof wa» given by E. II. who
being dead, the commandment was determined.

The Book of Edward the third, 4/0/. 16. is in-

deed, where the commandment was given by the

fame King, and that was likewife denied him ; for

the King cannot command your Lordfhip or any

other Court of Juftice, to proceed otherwife than

according to the Laws of this Kingdom ; for it is

part of your Lordfhip's oath, to judge according to

the Law of the Kingdom. But, my Lord, there

•is a great difference between thofe legal commands,

and that abfoluta Potejlas, that a Sovereign hath,

by which a King commands •, but when I call it

abfoluta potejlas, I do not mean that it is fuch a

power as that a King may do what he pleafeth, for

he hath rules to govern himlelf by, as well as your
• Lordfhips, who are fuboidinate Judges under him.

The difference is, the King is the head of the fame,

fountain of Juftice, which your Lordfhip adminifters

to all his fubje&s ; all Juftice is derived from him,

and what he doth, he doth not as a private perfon,

but as the head of the Commonwealth, as "jufticia-

rius Regni, yea, the very effence of Juftice under

God upon earth, is in him : and fhall not we gene-

rally, not as fubjects only, but as Lawyers, who
govern themfelves by the rules of the Law, fubmit

to his commands, but make inquiries whether they

be lawful, and fay that the King doth not this or that

in courfe of Juftice ?

If your Lordfhip fitting here fhall proceed accor-

ding to Juftice, who calleth youra&ions in queftion,

except there are fome errours in the proceeding ? and

then you are fubject to a "Writ of Errour.

But who fhall call in queftion the Actions or the

Juftice of the King, who is not to give any account

for them ? as in this our cafe, that he commits a

.fubject, and fhew« no caufe for it.

The King commits and often fhews no caufe, for

it is fometimes generally, Per fpeciale mandatum do-

mini Regis, Tome times Pro certis caufis ipfum dominum
Regem moventibus ; but if the King do this, fhall it

not be good ? It is all one when the commitment is

Per fpeciale mandatum domini Regis, and when it is

Pro cutis caufis ipfum dominum Regem moventibus ;

and it is the fame if the commitment be Certis de

caufis ipfum dominum Regem tangent 1bus.

And, my Lord, unlefs the Return to you doth
open the fecrets of the commitment, your Lord-
fhip cannot judge whether the party ought by Law
to be remanded, or delivered : and therefore if the
King allow and give warrant to thofe that make
the return, that they fhall exprefs the caufe of the
commitment, as many times he doth, either for

fufpidon of felony, or making money, or the like;
we fhall (hew your Lordfhip that in thefe caufes this

Court in its Jurifdiction were proper to try thefe cri-

minal caufes, and your Lordfhip doth proceed in

them although the commitment be Perfpeciale man-
datum domini Regis, which hath not a fecret in it in

thefe caufes, for with the warrant he fendeth your
Lordfhip the caufe of the committing ; and when
thefe warrants are made and brought into this Court
your Lordfhip may proceed : but if there be no
caufe cxpreffed, this Court hath always ufed to re-

mand them ; for it hath bern ufed, and it is to be
intended a matter of State, and that it is net ripe

nor timely for it to appear.

My Lord, the main fundamental grounds of
Arguments upon this cafe begins with Magna
Charta, from thence have grown (fatutes for expla-

nation thereof, feveral Petitions of Parliament, and
Precedents for expedition ; I fhall give anfwers to
them all.

For Magna Charta, in the 29th Chapter, hath
thefe words ; no Freeman fhall be taken nor impri-
foned or diffeifed of his freehold, liberties, nor free

cuftoms, nor be outlawed, or exiled, nor any other
way deftroyed, nor we will not pafs upon him nor
condemn him, but by lawful Judgment of his Peers,
or by the Law of the Realm.
My Lord, this Statute hath been many times con-

firmed, the Lord^ Coke numbred up the number to
be about twenty ; and we are to conclude on this, it

is the foundation of our liberties.

tJo Freeman can be imprifoned but by legale judi-

cium Parium fuorum, out per legem terra. ' But will

they have it underftood that no man fhould be com-
mitted, but firft he fhall be indicted or prefented ?

1 think that no learned man will offer that, for cer-

tainly there is no Juftice of Peace in a County, nor
Conftable within a Town, but he doth otherwife,

and might commit before an Indictment can be
drawn or a Prefentment'can be made : what then is

meant by thefe words, Per legem terra ? If any man
fhall fay, this doth not warrant that the King may
for realons moving him commit a man, and not be
anfwerable for it, neither to the party, nor (under
your Lordfhip's favour) unto any Court of Juftice,

but to the High Court of Fleaven •, I do deny it,

and will prove it by our Statutes.

My Lord, it was urged by the Counfel on the
other fide, that our printed Magna Charta, which
faith nee fuper eum mittimus, is miftaken ; and that

in divers Manufcripts it is exprefly fet down to be,

nee eum in carcerem mittimus. I cannot judge of the
Manufcripts that I have not feen ; but, my Lord,
I have one here by me, which was written many
Ages ago, and the words in print are word for word
as that which is here written.

Then
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Then they fay that Matthew Paris fets it down fo

in his hiftory : my Lord, we do not govern ourfelves

by Chronicle, but to anfwer that of Matthew Pa-

ris, he reports a thing done in King John's time,

but it was then but thought on, and it was enacled

in the time of Henry the third ; and there be many
tilings faid to be done in Matthew Paris which were

not, and many things omitted by him which were

done.

This Charter was but in election in the time of

King John, and then it might be, nee eum in carce-

rem mittimus ; but it was not enacled till the time of

Henry the third, and then that was omitted, and
the Charter granted as now we have it.

But if they do fee no more than I in this claufe,

I know not why we fhould contend about thefe

words, feeing the firft part of this Statute faith,

Nemo imprifonetur, why then may not I fay as well,

nee eum in careerem mittimus ? I fee no difference in

the words, and therefore, my Lord, I fhall not in-

fill any longer upon the literal expofition of the

words of Magna Charta, but I will refort to the

reft of it which is expreft in the fubfequent Statute

and in common practice.

The Counfel on the other fide faid, that the.

Statute of 28 E. III. c. 3. expreffeth and giveth

life to this Charter ; I fhall defire to have that Sta-

tute read.

Keeling, Clerk. Item, Whereas it is contained

in the great Charter, &c. Vide all thefe Statutes in

Littleton's Argument in Parliament pofiea.

Attorney Gen. My Lord, the reading of this

Statute will give anfwer to it ; for it is apparent by
the words thereof, none fhall be taken by petition,

&c. and that the Court be extended to the firft ar-

reft, but they are to be underftood that none fhall

be condemned, but he fhall be brought to anfwer,

and be tried.

And if it be expounded otherwife, it will be con-

trary to that practice which was then in ufe.

But it is utterly forbidden by this Statute, that

any man fhould be condemned upon fuggeftions

or petitions made to the King or Council, without

due trial by law.

The next Statute they cited was 25 E. III. cap. 4.
My Lord, I defire that that may be read.

Keeling, Clerk, Item. That no man, of what
eftate or condition. foever he be, fhall be put out of
land or tenement, nor taken, nor imprifoned, nor
difinherited, nor put to death, without being brought
to anfwer by due procefs of Law.

Attorney Gen. My Lord, this Statute is intended

to be a final profecutioa.: for if a man fhall be im-
prifoned without due procefs, and never be brought
to anfwer, that is unjuft, and forbidden by this Sta-

tute ; but when a man is taken in caufes that are un-
known to us, (who walk below ftairs) we are not
privy to the circumftances which may caufe the trial

to be delayed ; and peradventure it is not time

to bring the matter to trial, becaufe it is not yet

come to maturity, and therefore this is not within the

meaning of the Statute.

Another Statute that they mention, is in the fame
year, and it is pag. 9. chap. 9. I defire it may be
read.

Keeling, Clerk. Item, Becaufe the people of the

Realm, &c. Vide Littleton's argument pojiea.

Attorney Gen. My Lord, it is very clear that

this Statute had no manner of thought of this caufe
in queftion -, but whereas Sheriffs did procure Com-
Vol. VII.

miffions to be awarded to themfdves for their pri^

vate gain, to the prejudice of the fubject, the Sta-

tute condemned! thole Commiffions, but it maketh
nothing to this queftion which we have now in hand.

The next Statute which they cited, was 37 Ed. III.

cap. 18. I befeechit may be read.

Keeling, Clerk. Item, Though it be contained in

the great Charter, i£c. Vide as aforefaid.

Attorney Gen. My Lord, this Statute feems to

be a Commentary and Light to the other Statutes,

the fcope whereof is againft private fuggeftions

made to the King or his Council, and not in a legal

way, and therefore it condemns them ; and this is

more fully expreffed in the Statute of 38 Ed. III.

cap. 9. which they likewife mentioned : by which

Statute direction is given what fecurity, thofe per-

fons which make fuch fuggeftions are to give, that

they fhould profecute their fuggeftiojis, and what

punifhment they fhall undergo, if their fuggeftioiu

be found falfe.

Keeling, Clerk. Item, As to the Article made at

the iaft Parliament, &c. Vide as before faid.

Attorney Gen. My Lord, this and the laft Sta-

tute feem to conduce both to one purpofe, that

they that in their accufations went not in a legal

way, to bring the party to his anfwer, it was di-

rected by this Statute, that they fhould go a legal

way.

The lad Act of Parliament in print, the Counfel

on the other fide produced, was the Statute ot 1

R. II. chap. 12. which I defire may read.

Keeling, Clerk. Item, Whereas divers people at

the fuit of parties were committed to the Fleet, Sec.

Vide as before.

Attorney Gen. My Lord, it appeareth that the

fcope of this Statute is againft the Wardens of the

Fleet, for fome mifcarriages in them ; but there is

one thing in this Statute which I fhall defire your

Lordfhip toobferve: and that is, for thofe mifde-

meanors he fhall forfeit his office, except it be by

Writ from the King, or his commandment; fo

that it was no new doctrine in thofe times, that the

King might then give fuch commandment for com-
mitting. The fcope of this Statute had two hands

:

firft, that the Warden fhould forfeit his office ; and

fecondly, that he fhould recompence the party.

In the fourth and fifth of Phil. & Mar. Dyer 162.

it was refolved, that if the Warden fhall deliver a

man out of prifon without command, he forfeiteth

his office, and damage unto the p,arty ; but if he

have the command of the King, that fhall excufe the

forfeiture of his office : but he muft bring the party

hither, and here thefe Gentlemen are now, for that

commandment of the King is no exception for him
not to obferve.

If he receives a Writ from this Court, to fhew

the Court from whence he receives his Warrant, it

may excufe the forfeiture of his office, but notwith-

ftanding he is fubject to the action of the party.

But, I defire your Lordfhip to obferve that part

of the Statute, which the other party would not

make ufe of, which is, that the King may command
by Writ or otherwife ; thefe were all the printed

Statutes cited by the Counfel on the other fide.

But becaufe I would not mifinterpet thefe Sta-

tutes, I thought it equal to defire your Lordfhip that

they might be read.

Befides the printed Statutes, they mentioned pe-

titions by the Commons, and the anfwers to them

of feveral Kings in Parliament. The firft is, Rot.

S 2 pi-
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pi, 6 Ed. III. Kttmiro primo & numero vicefmo : be-

jTuks thtle two, there is one other of 28 Ed. III.

wi'w. 1 8.

My Lord, of thefe three petitions and their an-

fwers, the two firft were mentioned by the Counfel

on the other fide; and that in 28 Ed. HI. 28. 1 have

produced, all of them even to one purpofe.
' The Commons then petitioned the King, that all

the Statutes made in expofition of Magna Char/a,

and of the Foreft, may be kept and obferved : the

King makes anfwer, that it fhall be done. And in

one of the anfwers it is laid, if any man be grieved,

he may complain. But what is all this to the point

in queftion? Could there beany other anfwer to

give life to thefe requefts ?

The King he is petitioned that fome are injured -,

he anfwers, that if they complain they (hall be re-

lieved.

-And now, my Lord, we are where we were, to

Snd out the true meaning of Magna Charta, for

there is the foundation of our cafe; all this that hath

been faid, concerned! other things, and is nothing

to the thing in queftion.

There is not a word either of the commitment of

the King, or commandment of the Council in all

the Statutes and Records.

And now, my Lord, I am at an end of thofe

Statutes, and come to that that was alledged and

mentioned to be in 3 H. VI. 46. and if I could

have found it, I would have brought it, but I could

not find it; therefore if they have it, I defire that

they will fhew it, but I think they have it not, and

therefore I will let that go.

My Lord, I come to that which I infilled

upon, the queftion as it was at firft, not whether

the King, or the Lords of the Council can com-
mit a man, and fhew no caufe wherefore they do

commit him, but whether the ordinary Courts of

Juftice have power to bail him or no; for that I will

infift upon the Statute of Wefim. primo, which I de-

fire your Lordfhip may be read, and then I will ap-

ply. Vide Wefim. primo.

My Lord, this Statute, if I mifunderftand it not,

is a full expreffion to the purpofe of Magna Charta >

the fcope whereof is to direct us in what cafes men
imprifoned were to be bailed.

It was efpecially for direction to the Sheriffs and

others ; but to fay Courts of Juftice are excluded

from this Statute, I conceive it cannot be.

< It recites, that whereas heretofore it was not refol-

ved in what cafes men werereplevifable, and in what

cafes- not, but only in thefe four cafes ; for the death

of a man, or by the commandment of the King,

or of his Juftices, or of the Foreft.

My Lord, I fay that this Statute expreffeth not

the Law was made by this Statute, that in thefe

cafes men were not replevifable; but it expreffeth

that the Law was clear in thefe cafes ; in thefe four

cafes it was clearly refolved before.

1 pray you, my Lord, obferve the time of the

making of this Statute ; that of Magna Charta was

made in the time of Henry III. and this of Wefimin-

f.er in the time of Edw. I. fo that it was made in

the time of the fame.

. And, my Lord, if they had underftood the Sta-

tute of Magna Charta in another fenfe, would they

not have expreffed it fo in this Statute ? Was it not

fitter for them than for us, they being nearer the

firft making of Magna Charta than we are? But cer-

tainly the Statute of Magna Charta was expounded

at the time, as I have (hewed before ; if not, with-
out all doubt at the .time of making of Wefim.
primo.

The Parliament would not have been fo cartful to
provide lor things of leffer moment, and omit this

of fo great confequence, if there had been any que-
ftion of it. In all times and ages Magna Charta
hath been confirmed, but they fhew not any one
Law, that doth except againft this pofitive Law of
Wcfiminfier the firft, or any Acts of Parliament; nay
more, in any printed Books, that in this cafe men
fhouldbe replevifable.

My Lord, if you know nothing printed or~un-
printed, if any will defire to alter a courfe that al-

ways hath been held, you will feek for precedents,
for the conftant ufe and courfe is the beft expofition
of the law ; it is not enough for me to fay, this it

is, unlefs I make it good.

Firft then, 1 fay, they on the other fide cannot
cite one B jok, Statute, or other thing, to prove,
that they that have been committed per fpeciale man-
datum dommi Regis, are bailable.

But, my Lord, I find fome to the contrary, that

they are not bailable, and I will cite fome of them,
and read of others ; for I would not in a cafe of that

expectation, that it fhould be thought that any thing
fhould be mif-interpreted.

In the 33 Hen. VI. folio vicefimo tertio, Robert
Poyning's cafe, he v/as committed pro diverfis caufis

ipfum dominum Regem tangent' ; this alters not the
cafe, for it was as good as no caufe, for it was the
Warrant domini Regis, and there is no queftion.upon
this : but, my Lord, 1 know this is not the point
in queftion.

The next thing, T fliall fhew unto your Lordfhip,
is Pafch. 2 1 Edvardi primi, Rot. da. fecund., and
this, my Lord, was near the time of making of the
Statute of Wefim. prim, and this precedent is to this

purpofe.

The Sheriff of Leicefierjhire and Warwick/hire,
(for then there was but one Sheriff to both thofe

Shires) did receive -commandment by letters from
the King, That whereas the Earl of Warwick had
commanded divers perfonsto the cuftody of the faid

Sheriff, the King lent a letter to the faid Sheriff,

commanding that to thofe who were committed to his

cuftody by the Earl of Warwick, he fhould fhew no
grace to them ; that is, they fhould not be bailed.

The Sheriff, notwithstanding this command, lets

fome of thofe prifoners to bail ; whereupon he was
complained of in Parliament, that he had done a-

gainft the King's commandment, and he was con-
demned for it.

This was in Parliament; I wonder this fhould be
done in Parliament, and that it was not faid there,

that this commitment being done by the King's
commandment, was not good ; no, he was con-
demned in Parliament, for it was one that did break
the Statute of Wefim. prim.

My Lord, the ufe that I make of this record is

this ; it recites, that the Earl of Warwick commit-
ted divers, it might be that he did commit them by
direction from the King ; but the record mention-
ed not fp much, but it fhews, that the King by
letters commanded the Sheriff, 'that he fhould fhew
thofe perfons no grace, and yet he did ; he was
examined upon this, and by Parliament com-
mitted.

The next matter, I will offer to your Lordfhip's
judgment for the true expofition of the law in this

cafe,
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cafe, is the Book we call the Regifter, an authority

refpefted, it is the foundation of all our Writs at

the Common Law ; I bring not the Book.

In this book there is one Writ faith thus, Rex,

£«?<. Quod repiar' fac' A. nififuerit per fpeciale man-

datum domini Regis.

Juftice Doderidge. In what writ is that, de bomi-

tie replegiando ?

Attorn. Gen. Yes, in the Writ de homine reple-

giando ; and there is another Writ directed to the

Conftable of Dover, in the very fame words ; by

which it appears, that they that are imprifoned by

the King's corhmand, tion funt replegiabiles.

Mr. Fitzherbert, a grave Judge, and is in autho-

rity with us, perufing thefe Writs, exprefTed it in

thefe words plainly : " There are fome cafes where-

" in a man cannot have this Writ, altho' he be

" taken and detained in prifon ; as if he be taken

" by the death of a man, or if he be taken by the

" commandment of the King's Juflices ;" and

mentions not Chief Juftice : which I believe is to

be intended not of the Chief of the Court of Judi-

cature, but of the Chief Juftice of England, for there

was fuch a one in thofe days. Thus, my Lord, you

fee the opinion of Mr. Fitzherbert in this cafe.

The next thing, that I will fliew your Lordfhip,

is the opinion of Mr. Stamford; in his Pleas of the

Crown, fol. 72. where he fets down the Statute of

Wefiminfier prima, and then he adds, that by this it

appears, that in four cafes at theCommon Lawaman
is not replevifable ; in thofe that were taken for the

tleath of a man, or by the commandment of the

King, or of his Juftices, or of the Foreft: : and

there he faith, that the commandment of the King-

is to be intended, cither the commandment of his

mouth, or of his Council, which is incorporated to

him, and fpeak with the mouth of the King.

My Lord, I fhall defire no better Commentaries

vpon a Law, than thefe reverend grave Judges, who
have put Books of Law in print, and fuch Books as

none, I believe, will fay their judgments are weak.

The next thing, I fhall offer unto your Lordfhip

is this, that I cannot lhew with fo great authority as

I have done the reft, becaufe I have not the thing it-

felf by me ; but I will put it to your Lordfhip's

memory, I prefume you may well remember it;

it is the refolution of all the Judges, which was given

in the four and thirtieth of Queen Elizabeth, it fell

out upon an unhappy occafion, which was thus: the

Judges they complain that Sheriffs and other Officers

could not execute the procefs of the law as they

ought ; .for that the parties on whom fuch procels

fhall be executed were fent away by fome of the

Queen's Council, that they could not be found: the

Judges hereupon petitioned the Lord-Chancellor,

that he would be a fuitor to her Majefty that no-

thing, be done hereafter. And thereupon the

Judges were defired to fliew in whafcafes men that

were committed were not bailable, whether upon
the commitment of the Queen or any other.

The Judges make anfwer, that if a man fhall

be committed by the Queen, by her command, or by
the Privy -Council, he is not bailable : if your Lord-
fliip afk me what authority I have for this, I can

only fay, I have it out of the Book of the Lord
Anderfon, written with his own hand.

My Lord, I pray you give nfie leave to obferve

the time when this was done ; it was in a time, and
we may truly call it a good time, in the time of
good Queen Elizabeth, and yet we fee there was
then caufe of complaint: and therefore I would not

'33
have men think that we are now grown fo bad (as

the opinion is we are) for we fee that then in thofe

times there was caufe of complaint, and it may be
more than is now.

This, my Lord, was the refolution of all the

Judges and Barons of the Exchequer, and not by
fome Great one.

Now I will apply myfclf to that, which has been
enforced by the Council on the other fide, which
was the reafon that the fubject hath intereft 1 in this

cafe.

My Lord, I do acknowledge it, but I mult fay

that the Sovereign hath great intereft in it too.

And fure I am, that the fit ft ftone of Sovereignty
was no fooner laid, but this power was given to the

Sovereign -, if you afk me whether it be unlimited,

my Lord, I fay it is not the queftion now in hand

:

but'the Common Law, which hath long flour i tried

under the Government of our King and his Proge-
nitors Kings of this Realm, hath ever had that re-

verend refpect of their Sovereign, as that it hath con-
cluded the King can do no wrong : and as it is in the

Lord Berkley's cafe in Plowden's Com. 246. b. it is

part of the King's prerogative that he can do no
wrong.

In the fourth of Edw. IV. fol. 25. the King can-

not be a DiiTeifor ; and fo it is alio in the Lord
Berklefs cafe in 32 Hen. VIII. Dyer, fol. 8.

The King cannot ufurp upon a Patron, for the

Common Law hath that reverend refpecl: to him,
as that it cannot conceive he will do any injury.

But the King commits a fubject, and txpreffeth

no caufe of the commitment ; what then ? (hall it

be thought that there is no caufe why he fhould be
committed ?

Nay, my Lord, the courfe of all times hath been,

to fay there is no caufe expreflfed, and therefore the

matter is not ripe, and thereupon the Courts of Ju-
dicature have ever refted fatisfied therewith, they
would not fearch into it.

My Lords, there be Arcana Dei, 6f Arcana Im-
perii ; and. they that fearch too far into them, and
make themfelves bufier with them, than their

places do require, they will make themfelves, &c.
I will fay no more -, but I mall be able to fhew
that there fhall as much prejudice come to the King-
dom, if God direft not the heart of the King, which
is in the hand of God, as the rivers of waters : I

fay, there may as much hazard come to the Com-
monwealth in many other things, with which the
King is trufted, as in this particular there can accrue
to the fubject.

If a Treafon be committed, as it was not long ago,
nor far removed from our memories ; fince there was
a Treafon, and the actors thereof fled, fome to the
Court of Rome, fome to Brujfels, when it was to be
put in execution ; the Treafon being difcovered, one
is apprehended upon fufpicion of it, and is put into

the Tower, and there he lieth and thinketh the time
very long, and I cannot blame him.

It may be he is innocent, and thereupon he brings
a Habeas Corpus, and by virtue of that Writ he is

brought hither; and will your Lordfhip think it fit

or convenient to bail him, when the accufation againft

him muft come from beyond the fea ? I think you
will rather fo refpecl the proceedings of the State,

as that you will believe thefe things are done with a
cayfe, than inquire further of them.

Peradventure fome great mifdemeanor may be
committed, and fome of the parties make away, fo

as Proclamation cannot overtake them, and lome
are
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arc taken ; is it fit that they that are in prifon fhould

be tried before the principal be taken ?

I will give you an inftance, that lately was put in-

to my mind; there be fome prifoners in the Tower
at this prefent, which were put in thither when
they were very young: if they fhould bring an Ha-
beas Corpus, they were imprifoned for State -matters,

will your Lordfhip deliver them ?. No, in that the

State doth not think it fit to fend them back into their

.own Countries, you will efteem fo reverendly of the

State for committing children, that you will believe

that there is great reafon of State fo to do, or

elfe they would not do it : many inconveniences

may follow, if it fhould be otherwife. It may be,

divers men do fuffer wrongfully in prifon, but there-

fore fhall all prifoners be delivered ? that were a

great mifchief.

No doubt but the King's power is abfolutely over

his coins -, if then he fhall command his coin fhall

be turned to brafs or Leather, 1 confefs it were in-

convenient ; but if the King would do it, the an-

fwer that I can make is, that he would not undo
the kingdom: but can your Lordfhip hinder it:, as

being an inconvenience if he would do it ? The
Cinque Ports are free for traffick for all his fubjects;

but. the King in his Cabinet underftands there is dan-

ger of War to come upon this Kingdom, thereupon

he (huts the Ports, that no man can go out ; fliall

the Merchant fay this is injuftice in the King? And
as in this, fo in many other particulars this may ap-

pear, but 1 will not go too high : and therefore we
are too wife, nay, we are too foolifh, in undertaking

to examine matters of State, to which we are not

born. Now, my Lord, I come to our Book-Cafes,

by which it appears what our King may do, and no-

thing can be faid againft it, but he will not do it ; the

King may pardon all Traitors and Felons, and if

he fhould do it, may not the fubjecXs fay, if the

King do this, the bad will overcome the good? but

fliall any fay, the King cannot do this ? no, we may
only fay, he will not do this.

The King may exempt men from the office of

Sheriff, is not this inconvenient ? and may it not be

faid, he may exempt ten in a Shire, and then the

burden of the Country fhall reft upon the meaner

fort of people ? Can any man fay more to this, than

that he will not do it?

Inheritances are to be decided upon Trial, the

King may exempt private men from being of a Jury

;

but if he exempt all men, who fhall try our caufes ?

for it is to be prefumed, that he will not do it.

But to our cafe : By the Statute of Magna Charta,

no man fhall be put out of his Freehold, &c. But

if the King will do it, muft not the party that is fo

put out go to the King by petition ? But you will

fay, it is a petition of right, and it may be thefe

Gentlemens is fo ; admit it be, yet when fuch a pe-

tition comes to the King, muft it not be anfwered

with thtfe words, Soil droitfait al parte ? and when
the King will give that Warrant for it, then they

muft have it done, and not before.

And this may anfwer a perpetual imprifonment,

and God forbid that this fhould be fo : and now, my
Lord, I will trouble you no longer, but 1 will go
to precedents. Precedents I know prevail much,
and rule in many cafes ; and if the precedents they

cite were not mif-interpreted, I fliould think they

had faid a great deal.

But, my Lord, I will anfwer their precedents

with precedents ; nay, I will fhew your Lordfhip

that the precedents which they have cited are no pre-

cedents fur them.

And, my Lord, it is a dangerous thing for men
in matters of weight to avouch precedents with con-

fidence, when they make nothing for them: fop,

my Lord, precedents are now become almoft pr6-

clamations, for they already run up and down the

Town ; and yet they know but part of them, and
hot all, and I think if they knew all, men would be
more modeft.

But, my Lord, I will now come to thefe prece-

dents, where I may fay they have not dealt freely

with me, for they have fhewed me many precedents

more than they mentioned here, and it may be they

have done the like unto your Lordfhip.

They alledged but eight precedents before your
Lordfhip, but they have brought fixteen unto me :

for thefe eight mentioned here, I will take them in

order as they were cited, and anfwer,

The firft precedent they cited was in Hen. VIII.

Rot. g. of one Harrifon : we have the Record here

to fhew your Lordfhip, that he was committed for

fufpicion of Felony, which was expreffed in the

Warrant -, and then, my Lord, this is clear, if the

King, or the Lords of the Council, will exprefsany

thing within your Lordfhip's jurifdicfion, there is

good ground for your proceedings: but when. there

is nothing expreffed, whether you will judge what
the caufe of the Warrant is, I will leave to your
Lordfhip's judgment •, but it appears this was the

caufe, and that he was delivered.

The next precedent was 22 H. VIII. Rot. 57."

and it was Parker's cafe ; and it is true that his com*
mitment appeared to be per fpeciale mandatum domi-

ni Regis, but it was alfo propofed to be pro pace £s?

fufpicione felonia -, and the fignifkation of the com-
mand was given by Mr. Peck of Clifford's-Inn : but

there the Warrant fhews the caufe of the commit-
ment was for the peace and fufpicion of Felony, and
therefore he was bailed.

The next was in 40 Eliz. Wendon's cafe ; but,

my Lord, that commitment" was out of the Star-

Chamber by an ordinary courfe: then they cited

!> Jac. Thomas C*efeir's cafe, he indeed was commit-
ted by fpeciale mandatum domini Regis, and brought

his Habeas Corpus, but the Roll faith remittitur: and

is that a Warrant for them to fay that he was de-

livered ?

Then Sir Thomas Vernon's, cafe was cited ; and,

my Lord, when we looked into the Records, we
found that he was committed for fufpicion of Trea-
fon ; and he was tried for it and difcharged.

The next precedent was Sir Thomas Monfon's

cafe ; I wonder that they did cite that, for he was
committed by the Lords of the Council indeed ;

but the ground of it was fufpicion of the death of

Sir Thomas Overbury, and he was difcharged again

by the Lords of the Council. Certainly if they had
known this, they would not have named this as a

precedent.

The next was Reynor's cafe •, he, my Lord, was

one of the Gun-Powder-Treafon, and yet there was
a Warrant to difcharse him too. And therefore

what thefe precedents are, I fhall fubmit to your

Lordfhip : I muft confefs, when they are cited toge-

ther, they make a great noife ; but when they are

examined feveralry, they prove nothing.

My Lord, there is one more precedent that was
cited here before your Lordfhip, and I hope that

one fliall be as none.

It
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It was mentioned to be Laurence Browns cafe,

30 Eliz. I know not what it is, but it is like to be

of the fame value as the reft ; Pro certis caufis eos

moventibus, &c.

And thus, my Lord, I have gone through thofe

precedents that were alledged here before your

Lordfhip •, and now I will come to thofe precedents

that were brought to me, and not mentioned here.

The firft was John Browning's cafe, in 21H.VIII.

My Lord, thefe precedents came not to me before

Saturday laft, about candle-lighting ; and yefterday

was no time fitting to fearch out precedents, and

how could I then fearch for this ?

The next was William Rogers's cafe, of the fame

time. But the caufe is exprefied to be for fufpicion

of Felony, which is a caufe within the jurifdiction

of this Court.

Newport's cafe was the like, in 4 &? 5 Phil. 6?

Mar. and fo was Thomas Laurence's cafe, 9 Eliz.

and Edw. Hat court's cafe, 5 Eliz. which was for

fufpicion of Felony. Richard Beckwith, and not

Barkwitb, as was cited, for they have miftaken

both names and matters, was committed per fpeciale

mandatum domini Regis ; and the Record faith he

was bailed. But it was by reafon of a letter from

the Lords of the Council.

The caufe of Peter Man's commitment in the 4
and 5 of Philip and Mary, appears to be for fufpi-

cion of Felony and Robbery.

For Reynor's cafe, it is the fame with Beckwith,

and were both for one thing.

In the 8 Hen. VII. one Roger Cherry was com-
mitted per mandatum domini Regis, and it was for a

criminal cafe •, and he was afterwards indicted, and

acquitted and delivered.

And there is another precedent thereof, that faith,

he was afterwards arraigned, condemned, and hang-

ed ; we have the Record of it.

And now, my Lord, I will (hew fome precedents

on the other fide, where men have been committed

by the commandment of the King ; and by the

commandment of the Council, and have been deli-

vered again by their directions : and of this kind

there be two in the Tower, that as they were com-
mitted by Warrant, fo by Warrants again for their

bailing they were delivered •, the offences were againft

the Foreft, and for Murder.

In the 4th Edw. III. M. 4. Edmund de Newport
in Efjex was indicted for an offence committed by

him in the Foreft. And M. 7. John Fox was like-

wife indicted for an offence by him done in the Fo-

reft : and there be two Warrants to bail them.

M. 20. John Cobb was the like, and there was a

letter from the King, §>uod ponalur in Ballium ujque

ad proximam Afffam.

Thefe were offences within Wefiminfierprimo, and

there be feveral Warrants to bail them.

The Clerk of this Court hath many Records, by

which itappeareth, that many have been committed
by the command of the King and of the Queen,
and of the Council, and brought their Habeas Cor-

pus , and the fuccefs was, that many of them were

committed to the fame prifons, and divers were

committed to the Marfhal of this Court : the rea-

fqn was, for that many of them were to appear

here, their caufes being triable here ; and it would
have been a great trouble to fend them back fo far

to prifon as into the Countries, and therefore they

were delivered to the Marfhal of the King's houf-

hold : again, many had their trials in this Court,

and fome fulfered, and fome were delivered by fjpe-

cial command, as they were committed by fpecial

command.
The number of thefe of this nature are infinite

that have been in our times 5 we have found fome
forty precedents of men committed out of the Chan-
cery, and by theHigh-Commiffion, for contempts,
and fome by the Barons of the Exchequer, and fome
in London, that have been brought hither by' Habeas
Corpus,

Of this I fhall obferve, that in the 1 1 Jacobs
there was a private conftitution in London, made be-

tween the white Bakers, that they might live one
by another, and the one not to invade theoihers li-

berties j and for contempt againft this ordinance^

fome were committed to prifon ; as Thomas Hean-
ning, and Littlepage: .they had a Habeas Corpus, and
the caufe was fhewn to be by reafon of the faid con-

ftitution, and thereupon the prifoners were fent back
to London, to abide the order of the Mayor. For,

my Lord, this Court hath been ever careful not to

examine the Decrees of the Chancery, or Court of
Requefts, but have only looked whether the caufe

returned, be within the jurifdiction of this Court

;

nor have they called in queftion the by-laws and
conftitutions of London, but they fend them back to

the Court of Juftice that committeth them.
And hath this Court been fo careful of thefe infi"*

riour Courts to this which is the chief; and when the

King, who is the head of Juftice, (hall commit a man,
(hall not they be as careful to do the like Juftice to

him ? But when the King faith to them, the com-
mitment was by my Warrant and Commandment,
will you queftion this ? and whether this commit-
ment be good or no ? I hope you will not.

And now, my Lords, touching fome precedents

which have been taken out of their own (hewing, I

fhall make it appear, that as they have been com-
mitted by the King or Council, fo they had War-
rants alfo to difcharge them : and they, my Lords,
are two ancient Records, the firft is 7 H. VII Ret.

6. the other Rot. 73. The firft was Thomas Brown,
he was committed to the Marjhalfea, per mandatum
domini Regis, £s? altis certis de caujis: and afterwards

the Records fay, Dominus Rex quoad Chafe relaxa-

vit mandatum fuum, and he was bailed, and the reft

lay by it.

My Lords, I will conclude-, I could be infinite

in this cafe in precedents, but enough is enough,
your Lordfhip knoweth the weight of precedents ; it

is hot enough to (hew this was done, but alfo to

fhew the reafon why it was done. I will trouble

your Lordfhip no longer, but ifany man fhall doubc
whether that or any part thereof be truly recited,

which hath been faid touching the Records or Sta-

tutes, I can fay no more, but that the Statutes have
been read, and the Records are ready forted out to

be feen by your Lordfhip.

I (hall conclude (what I (hall fay) in this cafe, to

anfwerthe fear rather than the juft ground of them,
that fay, this may be a caufe of great danger, with

the words of Brafton, who fpake not to flatter the

prefent age •, lib. 1. cap. 8. in the end, fpeaking of

a writ for wrong done by the King to the Subject

touching land, he hath thefe words, Si judicium a

Rege teftatur (cum breve non currat contra ip
J um) lo-

cus erat fupplicationi quod fdcltim fuum corrigat id

emendet, quod quidem ft non fecerit, fatis fufficit ei ad
pxnam quod dominum expeclet ultorem, nemo quidem de

failis fuis pr<ejumat difputare, multo fortius contra

faclum fuum venire.

My
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My Lords, I englifh it not, for I apply it not,

any man may make ufe of it as he pleafeth ; and

fo I conclude both for the point of exception, and

matter of the return, which I refer to your Lord-

fhip's judgment, whether all in the return but thefe

words, per fpeciak mandatum dornini Regis, be not

fuperfluous. And for the matter, whether thefe

Gentlemen be bailable or not bailable, I have

fhewed your Lordfhip, that by the practice of all

ages they are not bailable, but have been remanded

back.

And therefore I pray your Lordfhip, that thefe

Gentlemen may be remitted, and left to go the right

way for their delivery, which is by a Petition to the

King. Whether it be a Petition of right or of

grace, I know not; it muft be' I am fure to the

King, from whom I do personally, underffand that

thefe Gentlemen did never yet prefent any Petition

to him that came to his knowledge.

L. C. Juftice. Mr. Attorney, thus much we muft

fay to you, you have taken a great deal of pains,

you having had fo fhort a time to confider of this

cafe; it is a cafe of very great weight and expec-

tation, and we do not intend that you ftnll expect

long for our refolution, for that thefe Gentlemen
are in prifon, and defire no doubt to know where

they muft truft ; I hope we fhall refolve according

to the reafon of former times, and according to our

confciences : but this I muft tell you, as I did thofe

that argued, you muft bring in your precedents, for

though we have feen fome of them, yet fome of

them we have not feen, therefore we defire that your

fervants or yourfelves do attend, and bring unto us

after dinner thofe precedents you have mentioned

on the King's part, for we intend to meet this af-

ternoon, and you fhall have our opinions to-mor-

row : and I muft tell you on the other fide, that

this caufe being of fuch' weight, Counfel fhould be

wary, how they fpeak any thing to inveigle the

Court.

Touching fuch precedents as you urged in fome

of them, we know there is fomeching urged which

makes not for you, fo you have omitted fome ma-
terial things to be fhewn ; I fpeak it to this purpofe,

not to prejudice the caufe, or to deliver my opinion,

which becomes me not, but to (hew, that Counfel-

lors fheuld be careful : and this I dare fay, there is

matter in fome ef the precedents themfelves that leads

to another cafe, if they were entirely cited.

The Term grows away, you fhall not be long in

expectation, we will meet this afternoon, and give

you our opinions to-morrow morning.

Mr. Noye, We defire that Mr. Attorney may bring

the precedents of 34 Elizabeth with him.

Mr. Attorney. I will fhew you any thing ; but, my
Lord, I fhall be bold to claim the privilege of my
place, as the King's Counfel, when the King's At-

torney hath fpoken, there ought to be no Argu-
ments after that ; but if you afk to fee any thing,

you fhall have it.

L. C. Jufiice. It is that we aim at, that truth and

right may appear, and not to fatisfy the one or the

other part ; but.it is not defired to make ufe of it by

way of reply, but for fatisfaction only.

Serj. Bramfion. My Lord, for the precedents I

cited, I did think they fhould have been brought

and read in the Court, that your Lordfhip might

fee them.

L. C. Jufiice. You fhall need no Apology, the

Records and Precedents fhall be brought to the

Court, and read openly, for the Court will not

wrong you, and you fhall fee the difference between

them, and your relation of them ; nor you muft

not wrong us, with your written verities.

ON Thurfday the twenty-eighth of November,

Michaelis 3 Caroli Regis, Chief-Juftice Hyde,

Juftice Doderidge, Juftice Jones, and Juftice Whit-,

lock on the Bench : Sir John Corbet, Sir Walter

Earl, Sir John Heveningham, and Sir Edmund Hamp-
den at the Bar.

L. C. Juftice. I am fure you here expect the refo-

lution of the whole Court, as accordingly yefterday

we told you you fhould have.

This is a cafe of very great weight and great ex-

pectation, and it had been fit we fhould have ufed

more folemn arguments of it than now for the fhort-

nefs of* the time we can do •, for you have been long

in prifon, and it is fit you fhould know whereunto

you fhould truft : I am fure you expect juftice from

hence, and God forbid we fhould fit here but to do
Juftice to all men according to our beft (kill and
knowledge, for it is our oaths and duties fo to do,

and I am fure there is nothing elfe expected of us.

We are fworn to maintain all the Prerogatives of the

King, that is one branch of our oath ; and we are

likewife fworn to adminifter Juftice equally to all

people.

We cannot, I tell you, deliver in folemn argu-

ments, and give the judgments of every one of us

touching this cafe, as the weight thereof requireth ;

but we have met together, and we have duly and

lerioufly confidered of it, and of all that which has

betn fpoken of on either fide, and we are grown to

a refolution, and my Brothers have enjoined me to

deliver to you the refolution of the whole Court

;

and therefore though it be delivered by my mouth,

it is the refolution of us all : I hope I fhall not mif-

take any thing of their intention in my delivery ;

but if I do, they fit here by me, and I fhall not

take it ill if they right me.

Therefore I muft tell you, there hath been many
points Learnedly argued at the Bar, which we fhall

not touch, or give our Refohrion upon, but bend
ourfelves to the point in judgment here.

Thefe three Statutes, as for example, the Statute

of Magna Charta, 25 E. 111. and 36 E. 111. and the

Statute of Weftminfier primo, and divers other Sta-

tutes that have been alledged, and particularly dif-

puted of, we all acknowledge and refolve, that they

are good Laws, and that they be in force ; but the

interpretation of them at this time belongs not to us,

for we are driven to another point : and though the

meaning of them belongs to the one way or the

other, yet our judg~ment muft be the fame -, tor

that which is now to be judged by us is this, Whe-
ther one that is committed by the King's authority,

and no caufe declared of his commitment, accord-

ing as here it is upon this return, whether we ought

to deliver him by bail, or to remand him back

again ? Wherein you muft know this which your

Counfel will tell you, we can take notice only of this

return ; and when the cafe appears to come to us no
otherwife than by the return, we are not bound to

examine the truth of the return, but the fufficiency

of it, for there is a great difference between the fuf-

ficiency and the truth.

We cannot judge upon rumors nor reports, but

upon that which is before us on record ; and there-

fore
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fore the Return is examinable by us, whether it be

fufficient or not.

The exceptions which have been taken to this Re-

turn were two : the one for the form, the other for

the fubftance.

For the form, whether it be formally returned or

no, for it is not returned fas it is faid) pofitively and

absolutely, that they were committed by the King,

but as it appears by a warrant from the Lords of the

Council, and then there feems to be a contradiction

in the Return.

For firft it faith, they were committed by the

King's command, and afterwards it alledgeth it to

be by a warrant of the Lords of the Council, and

fo it is repugnant.

Now we conceive that this is a pofitive and an ab-

folute return, and fo the reafon is, that he firft

returns that they are detained by the fpecial com-

mand of the King, and if he had ceafed there, it

had been pofitive ; now there follows, that this was

fignified to them by the Lords of the Council. This

is returned, to afcertain the Court that he returned

the caufe truly, and to fhew us that we fhould not

doubt the verity of this return ; and not to fhew to

us that he hath no knowledge of the caufe but by

the fignification of the Lords of the Council : ac-

cording to that cafe of the Bifhopof Norwich, touch-

ing the excommunication, he rauft teftify his own
knowledge, and not conlinetur in Archivis : fo a She-

riff muft not return quod mandavi ball' &c. and he

gives this anfwer, unlefs it be a Bailiff of a Liberty

that hath return of Writs.

And fo. here if the Warden of the Fleet had re-

turned that the Lords of the Council had fignified

unto him that his prifoner was detained by the King's

commandment., that had been fufficient : but when
he returns pofitively at the firft, that it is done by the

King's direction, he fhews afterwards that which

fhould make it appear that he deals not falfcly 3

which might have been omittedj but being menti-

oned that that is the fcope of it, and not otherwife,

the return is good and pofitive.

Now then to the other objections, becaufe he

fpeaks nothing of the caption why they were taken,

you know~it is the ufual return of all Officers to an-

fwer the point in queftion; there is not one word in

the Writ that demands the caufe why they were

taken, but why they are detained : fo that the point

in the Writ is fufficiently anfwered ; for though

fometimes it is neceffary that the caufe of the cap-

tion fhould be certified, yet fometimes it is fuper-

fiuous : but in our cafe the caufe of the detention is

fufficiently anfwered, which is the demand of the

Writ, and therefore we refolve that the form of this

return is good. The next thing, is the main point

in Law, whether the fubftance or matter of the re-

turn be good or no, wherein the fubftance is this,

he doth certify that they are detained in prifon by
the fpecial command of the King, and whether this

be good in Law or no, that is the queftion.

To this purpofe, if you remember this point, I

fay you did not cite any Book or Cafe in print,

but many precedents, which, I confefs, are as ftrong

as any Book-Cafes ; for Book-Cafes, I confefs, are

taken and felected out of the Records and Refo-

lution of Judges, and that is it which is in our

Books, though they be not fo obvious for every eye,

but are found out by pains and diligent fearch, and
being produced, are of the fame and equal autho-
rity with our Book-Cafes ; but this muft be when
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Records are brought faithfully and entirely, fo that

the Court may judge of them.

Now the precedents, you urged them to be fo

many, and fo fully to the point, that we may
thereby fee that it is good to hear what can be faid

oh both fides, and for to hear all, and view the Re-
Cords themfelves ; and therefore we required you to

bring the Records to us, and you did'fo, and you
brought us more than you mentioned here j and we
have perufed them all, that thereby we might fee

whether the Court be faithfully dealt withall or no,

for though Counfellors may Urge a Book for their

own advantage, yet it is the duty of the Court to

fee and diftinguifh of their allegations as the truth

may appear.

This I told you yefterday, when I told you your

precedents warranted not fo much as you urged

them for 3 for if you remernber, you urged fome
precedents to be, that where men were committed
by the King, or by the Lords of the Council, and
no caufe expreffed why they were committed, they

were delivered.

This is in effect our cafe, if the precedents affirm

that when a man is committed by the King's com-
mand, and no juft caufe is fhewn, that upon fuch a

general return the party fhall ipfofaSlo be delivered}

for if the return be not amended, then he fhall be
difcharged.

For altho' men come with prepared minds, yet

the preparation of every roan's heart ought to fub-

mit to the truth, and by the precedents, you fhall

fee if it be fo as you have alledged ; but this I dare

affirm, that no one of the Records that you have
cited, doth inforce what you have concluded out of
them, no not one ; and therefore as you have cited

Records and Precedents, Precedents fhall judge this

cafe.

I will fhew you how they differ from the Records-
you have concluded, when the King hath committed
one, and expreffech not the caufe, the Court hath
delivered the party j but youfhall fee the contrary

concluded, in every cafe that you have put : where
the caufe of the commitment hath been expreffed,

there the party hath been delivered by the Court,
if the cafe fo required ; but where there hath been
no caufe expreffed, they have ever been remanded,
or if they have been delivered, they have been deli-

vered by the King's direction, or by the Lords of the

Council : If this fall now in proof, you fee you have-

gathered fair conclufions out of the Records •, and
that you may fee that this is fo, I have brought the

Records with me of your own propounding, and I

will go through them from point to point, and then
judge yourfelves of the cafe.

It is not mater/al whether I call for them in that
order as you produced them or no, and therefore I

will take them as they are, firft or laft in the King's
Reign. They are in number many, in the time of
Henry VII. Henry VIII. Queen Mary, Queen Eli-

zabeth, and King James's time.

I will fhew you Sir Thomas Monfonh Cafe in 14
Jaeobi, which was in all our memories.

I will begin with Hill. 8 H. VII. R. Cherry's cafe

;

you vouched it to this purpofe, That Cherry

being committed by tht Mayor of Windsor, was
brought hither by a Habeas Corpus, and the Mayor
returns that he was committed per mandatum domini

Regis, and that thereupon he was delivered ; but

you fhall find by the Record, that he was com-
mitted by the Mayor at the fuit of the King for

T Fe-
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Felony, for which he was afterwards indi&ed,

brought to a trial, and then difcharged.

Vide, this Rerord in.Mr. Selden's Argument in the

Parliament, 3 &? 4 Caroli Regis, and fo all the reft

poffea.

The next was 19 H. VII. Urfwick's cafe; and

you fay he was brought hither by the Warden of the

Fleet, who, as you faid, returned that he was com-
mitted per mandatum domini Regis, and you faid he

. was difcharged, but he was bailed upon the Lords

"Letter, and brought hither to record his return,

for he was- bound to appear here, and then he was

difcharged; but that was the caufe of his bringing

hither. Vide the Records as aforefaid.

The next was Hugh Pain's cafe, in a 1 H. VII.

and that, you urged thus: You fay that he was

brought hither by a Habeas Corpus by the Warden
of the Fleet, who returned that he was committed

by the King's Council, and he was bailed: now
we find that he 'was committed by them for fufpi-

cion of felony ; and that caufe was declared, and he

was bailed : fo that you fee there was a caufe ex-

preffed. Vide the Records aforefaid.

The next is ,2 H. VIII. Thomas Beckley and Ro-

bert Harrifon's cafe; thefe you faid were brought in

hither by George. Earl" of Shrew/bury, and Thomas

Earl of Surrey; and the return was, that they were

committed by the command of Hen. VII. and that

they were bailed ; but you (hall find that they were

committed for fufpicion of felony ; and thatHarrifon

was committed by Hen. VII. but it was for Homi-
cide upon the Sea, and fo the caufe is, expreffed,

and afterwards he was bailed. The next was in 22

H. VIII. John Parker's cafe: you urged it to this

purpofe, That he was brought hither by a Habeas

Corpus by the Sheriffs of London, and they you

faid returned, that he was committed per Jpeciale

mandatum domini Regis nunciatum, &c. by Robert

Peck, &c. The caiife why you urged this was two-

fold ; firft, that he was committed by the King's

command, and yet he was bailed : fecondly, that he

was committed per mandatum dopiini Regis nunciat'

per fuch a one : but you fhall find by the Rerord

that he was committed for the fecurity of the peace,

and for fufpicion of felony, arid that was the caufe

for which he was bailed, for he is bailable by Law
when fuch a caufe appears. Vide the Record as

aTore.

Go on to the next, and that is Peter Man's cafe,

in the 3 & 4 Philip and Mary ; you urged that to

this purpofe, you fay, that he was brought by the

Keeper of the Gate-Houfe, and you fay, that he

returned, that he was committed by the command
of the King and Queen's Council, and thereupon

he was bailed ; but you fhall find that he was com-

mitted for fufpicion of felony and robbery, and there-

upon he was bailed.

The next is in the 4 & 5 Phil. & Mar. Edward
Newport's cafe ;

you faid that the Conftable of the

Tower brought him hither, and returned that he was

committed by the Council of the King and Queen,

and that he was bailed : but you fee by the Records,

that he was committed for fufpicion of coining,

which is bailable only in this,Court, and therefore

it was removed hither. Y.et this I muff, tell you,

that it is true, in one Record it appears not, but as

you have cited it ; but you may fee how it is fupplied

by another Record, and the caufe, and he was de-

livered by a proclamation. Vide both Records in

Mr. Seldens argument.

Doderidge. He could not be delivered by pro-

clamation, unlefs it was for a criminal caufe. .

L. C. Juftice Hyde. Obferve another thing in

the Book, he is brought hither by the fpecial com-
mand of the Council ; fo that although it appears
not in the Record, yet if the King or Lords mean
to have him tried for his life, he is brought hither.

Then you cited Robert Conftables cafe, 9 Eliz. and
you faid he .was brought hither by the Lieutenant
of the Tower, who returned that he was committed
by the Lords of the Council, and thereupon he was
bailed; but' you fhall find that he came hither to

plead his pardon, and he was pardoned. . Vide the
Record as aforefaid.

Thomas Laurence's cafe in 9 Elix. is the fame with
Conftable' s, for it appears that he was brought hither

to plead his pardon, and he was pardoned, and that

was the caufe he was brought hither.

The next was irt the 21 Eliz. John Browning's
cafe; it is true he was committed by the Lords of
the Council, and he was brought by a Habeas Cor-

pus to the Chamber of Sir Chriftopher Wray, Chief-

Juftice, and he was there bailed.

The next was 33 Eliz. William Rogers ; and he,

you faid, was brought hither by the Keeper of the

Gatehoufe, who returned, that he was committed to

him by the Lords of the Council, yet there was
a caufe expreffed, and that was for fufpicion of coin-

ing of money.

The next was in 39 Eliz. Laurence Broome
; you

fay that he was brought hither by the Keeper of the

Gatehoufe, who returned that he was committed
for divers Caufes, moving the Lords of the Coun-
cil, and thereupon he was delivered ; but the Re-
cord is, that the return alfo was for fufpicion of
Treafon, and although the fufpicion of Treafon ap-
pears not in one Record, yet there is another for it.

Here you fee the caufe of his commitment, and that

he was bailed, but it was by the King's command,
ufque Oil. Michaelis. Vide the Record.

I blame not you that are of Counfel with thefe

Gentlemen for urging this Record, for this caufe is

not expreffed in your Record,, but that he was com-
mitted by the command of the Council only ; but
he was committed for fufpicion of Felony with Sir

Thomas Smith. Vide the Record.

The next' is in 40 Eliz: Edward Harcourt's cafe,

and Thomas JVenden's cafe; I bring them together,

becaufe they are both in one year. In the 40 of Eliz.

Edward Harcourt, you fay, was committed to the

Gatehoufe by the Lords of the Council ; and the re-

turn was, that he was committed by them, Certis de

caufis ipfos moventibus ignotis, and he was bailed.

Here is another in the fame time committed to

the fame prifon by the Lords in the Star-Chamber,

it was Thomas Wenden's cafe ; and he you fay was
committed by them certis de caufis, (as the other

was) and that he was bailed ; but you fhall find in

the margin of the Roll, Traditur in ball' ex ajjenfu

Concilii domina Regina ; and that was the relation

of the Queen's Attorney,, fo that, you fee how the

precedent fits you.

The next are two more Commitments to the Gate-

houfe, Beckwith and Reyner ; they, you faid, were

committed to the Gatehoufe, brought their Habeas
Corpus, and the Keeper of the Gatehoufe returned,

that they were committed by virtue of a Warrant
from the Archbifhop of Canterbury, Henry Earl of
Northampton, Lord Warden of the Cinque Ports,

and others of the Privy-Council ; requiring the faid

Keeper
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Keeper to receive the faid Beckwith and Reyner into

his charge, until they fhould have further order

from them in that behalf; and you fay they were

bailed.

Vide the Record in Mr. Selden aforefaid.

Now you fhall fee the direction to bail him ; he was

bailed by the direction from the Lords of the Coun-

cil, as appears by their letter. Vide as aforefaid.

Now we come to C<efar's cafe, in 8 Jacobi; you

urged that to this purpofe : you fay he was commit-

ted to the Marjhalfea, who upon a Habeas Corpus

returned, that he was committed per fpeciale manda-

tum domini Regis, and you fay, becaufe the return

was fo general, the rule of the Court was, that it

fhould be amended, or elfe he fhould be difcharged.

I will open to you what the reafon of that rule was,

for that notice was taken, that the Keeper of the

prifbn had ufed a falfe return, and had ufurped the

name of the King •, I know not how, but the com-
mitment was not by the King's command •, and that

was the caufe that he had a day given him to amend
his return, but his body was remanded to prifon, as

you fhall fee by the Record. Vide the Record, csV.

The laft' precedent that you ufed, was that of Sir

Thomas Monfon ; and that was fo notorious, and fo

late, that I marvel that was offered at all, it made me
jealous of all the reft, that was fo notorious ; and now
I have omitted none you brought me. Vide the

Record.

By this Record you may fee that he was commit-
ted by divers Lords of the Council ; and it was for

the fufpicion of the death of Sir Thomas Overbury
;

and it is notorioufly known, that he was brought

hither to plead his pardon.

I will not tell you that you read all thefe prece-

dents, for you read none, but urged them here be-

fore us; but we required you to bring them to us,

and they were brought to us, Mr. Corbet brought

them all but one, and that Mr. Noye brought, it

was in the 22 Hen. VIII. Parker's cafe, and one

Mr. Holborn, a man whofe face I never faw before,

nor is he now in mine eye, did yefterday bring us

one precedent to this purpofe ; and it was Sir John
Brocket's cafe in 1 Jac. he was committed to the

Gatehcufe, and upon a Habeas Corpus, the Keeper
returned that Commifs' fuit per Warranlum Domino-
rum de Privat' Cotuilio, cujus tenor fequitur in hac
verba, viz. To the Keeper of the Gatehoufe, &c.
vide Mr. Selden's precedents; but fee upon what
ground he was bailed, it was a fpecial command of

the Lords of the Council. Vide the Record.
Thefe are all the Records and Precedents that you

miniftred unto us in your argument, and that were
delivered unto us, for I have dealt faithfully with

you ; and now you have fecn them in the cafes, I

would have any man judge of the conclufion which
you made the laft day, that when a man is commit-
ted, and the cafe not known, but it is certified to be

by the King's fpecial commandment, and the Ha-
beas Corpus is procured by yourfelves and fpeeded by
the King, that we can difcharge or bail them.
Then the precedents are all againft you every one

of them, and what fhall guide our judgments, fince

there is nothing alledged in this cafe but precedents ?

that if no caufe of the commitment be expreffed, it

is to be prefumed to be for matter of State, which
we cannot take notice of; you fee we find none,
no not one, that hath been delivered by bail in the
like cafes, but by the hand of the King or his di-

rection.
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If we fhould ceafe here, you fee you have fhewn

nothing to fatisfy us, and we know that you that

be of their Counfel, will fatisfy your Clients therein.

But you fhall fee that we have taken a little pains

in this cafe, and we will fhew you fome precedents on

the other fide ; and I believe there be five hundred

of this nature, that may be cited to this purpofe. I

fhall go retrograde, and go backwards in citing the

years of the precedents that I fhall mention.

I will begin with 7 H. VIII. Edward Page, he

was brought hither by the Steward of the Marjhal-

fea, who returned that he was committed per man-

datum domini Regis, and he was remitted, fo that

he was not delivered upon this general return, but

he was remanded.

The next was 1 2 H. VII. there you fhall fee a

precedent where one was committed, his name was

Thomas Tew, he was committed for felony, and al-

fo per mandatum domini Regis, and the King's At-
torney came hither and releafed the King's com-
mand, and thereupon he was bailed.

Mr. Noye. It is all one with Parker's cafe.

L. C. Juftice. No, for here were two caufes of
the commitment, Hobart was then the King's At-
torney, and he fignified in open Court that he was

difcharged by the King's command, and Poftea tra-

ditur in ball' pro fufpicionefelonia.

The next was Humphrey Broch, 9 H. VII. Rot.

14, you fhall find it much to that purpofe as the

other was before ; he was imprifoned for an outlaw'

ry, and by the commandment of the King alfo,

and after that the releafe of the King's command-
ment was certified to the Chief-Juftice, he was

thereupon difcharged. Vide the Record.

The next is 7 H. VII. Thomas Brown, John Raw-
lings, Robert Sherman and others, were committed
per mandatum domini Regis, and for felony, outlawry,

and other caufes, as appears by the Records, and
after the King releafeth his commandment, and
that the outlawry fhould be reverfed, and for the

felony he was bailed. Vide the Record.

So that you may fee the offences mentioned in

the Warrant for the commitment were triable here,

and when the King releafes his commandment they

were bailed for the reft, but they that were com-
mitted by the commandment of the King were re-

leafed by the King.

In 7. H. VII. the cafes of William Bartholomew,

Henry Carre, William Chafe, and others, is to the fame
effect, by all which you may fee, that when the

King releafeth his commandment, they were bail-

ed for the reft, and as they were committed by the

King's commandment, fo they were releafed by the

King's command.
Now here I fhall trouble you with no more prece-

dents, and you fee your own what conclufion they

produce. And as to thofe ftrong precedents alledged

on the other fide, we are not wifer than they that went
before us; and the common cuftom of the law is,

the Common Law of the land, and that hath been
the continual common cuftom of the law, to which
we are to fubmit, for we come not to change the law,

but to fubmit to it.

We have looked upon that precedent that was
mentioned by Mr. Attorney ; the refolution of all

the Judges of England, in 34 Eliz. We have confi-

dered of the time, and I think there were not before,

nor have been fince, more upright Judges than they

were, Wray was one, and Anderfon another : in

Eajler Term this was certified under the hands of all

T 2 the
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.the Judges of England,-, and Barons of the Exche-
quer in a duplicate, whereof the one was delivered

to the Lord-Chancellor, and the other to the Lord-

Treafurer, to be delivered to the Queen. We have

compared our copies, not taking them the one from
the other, but bringing them : we have long had

them by us together, and they all agree word for

word, and that which Mr. Attorney faid, he had

out of Judge Anderfon's Book, and it is to this pur-

pofe, to omit other things, that if a man be com-
mitted by the commandment of the King, he is not.

to be delivered by a Habeas Corpus in this Court, for

we know not the caufe of the commitment. Vide this

at the latter end of the firft part of Mr. Selden's

argument, as aforefaid.

But the queftion now is, whether we may deliver

this Gentleman or not ; you fee what hath been the

practice in all the Kings times heretofore, and your

own Records ; and this refolution of all the Judges
teacheth us, and what can we do but walk in the

fteps of our fore-fathers? If you afk me which way
you fhould be delivered, we fhall tell you, we muft

not counfel you.

Mr. Attorney hath told you that the King hath

done it, and we tnift him in great matters, and he

is bound by Law, and he bids us proceed by Law,
as we are fworn to do, and fo is the King ; and we
make no doubt but the King, if you feek to him,

he knowing the caufe why you are imprifoned, he

will have mercy, but we leave that. If in Juftice

we ought to deliver you, we would do it -, but upon

thefe grounds, and thefe Records, and the prece-

dents and refolutions we cannot deliver you, but

you muft be remanded. Now if I have miftaken

any thing, I defire to be righted by my brethren, I

have endeavoured to give the refolutions of us all*.

They continu'd in cuftody till the 29th of Ja-
nuary following, when his Majefty in Council order'd

all the imprifon'd Gentlemen to be releas'd ; and

Writs being iffued about this time for electing

Members of Parliament, to meet March the 17th,

thofe Gentlemen who fuffer'd for the Loan, were

elected in many places. On the 17 th of March the

Houfe met, and Sir John Finch was chofen Speaker.

On the ?oth, the Houfe fettled their Committees

;

and the 2 2d was fpent in opening the Grievances, as

Billeting of Soldiers, Loans by Benevolences and Privy-

Seal, and the imprifoning certain Gentlemen who rcfus'd

to lend upon that Account, who afterwards bringing

their Habeas Corpus, were notwithfianding remanded

to prifon ; nor did the Houfe incline to fupply his

Majefty till thefe Grievances were redreffed.

To which purpofe Sir Francis Seymour fpoke thus:

TH I S is the great Council of the Kingdom,
and here (if not here alone) his Majefty may

fee as in a true glafs the State of the Kingdom ; we
are called hither by his Majefty's Writs to give him

faithful counfel, fuch as may ftand with his honour

;

but this we muft do without flattery : we are fent

hither by the Commons to difcliarge that truft re-

pofed in us, by delivering up their juft grievances,

and this we muft do without fear : let us not there-

fore be like Canityfes's Judges, who being demanded
of their King whether it were not lawful for him to
do what in itfelf was unlawful ; they rather to pleafe

the King, than to difcharge their own confidences,

anfwered, That the Perfian Kings might do what
they lifted. This bafe flattery tends to mifchief, be-
ing fitter for reproof than imitation ; and as flattery,

fo fear taketh away the judgment : let us not then
be poffcffed with fear or flattery, of corruptions the
bafeft: For my own part, I fhall fhun both thefe,

and fpeak my confcience with as much duty to his

Majefty as any man, but not neglecling thePublick,
in which his Majefty and the Commonwealth have
anlntereft: buthowcanwefhew our affections, whilft

we retain our fears ? or how can we think of giving of
Subsidies, till we know whether we have any thing
to give or no ? For if his Majefty be perfuaded by
any to take from his fubjefts what he will, and
where it pleafeth him •, I would gladly know what
we have to give ? It's true, it is ill with thofe fub-

jects that fhall give laws to their Princes, and as ill

with thofe Princes which fhall ufe force with thofe

Laws ; that this hath been done, appe3reth by the

billeting of Soldiers, a thing no way advantageous
to his Majefty's fervice, but a burden to the Com-
mon-wealth ; this alfo appeareth by the laft Levy of
Money againft an AH of Parliament. Again, Mr.
Speaker, what greater proof can there be of this,

than the imprifonment of divers Gentlemen for the

Loan, who if they had done the contrary for fear,

their fault had been as great as theirs that were the

projectors in it ; and to countenance thefe proceed-

ings, hath it not been preached (or rather prated)

in our pulpits, that all we have is the King's,

Jure Divino, fay thefe time-fervers ; they forfake

their own function, and turn ignorant States-

men : we fee how willing they will be to change a
good Confcience for a Bifhoprick, and (Mr. Spea*
ker) we fee how eafy it is for a Prince, how juft and
good foever, to be abufed, in regard he muft fee

with other mens eyes, and hear with other mens
ears. Let us not flatter his Majefty, it is too appa-

rent to all the World, the King and People fuffer

more now than ever ; his Majefty in his affairs a-

broad, and his People in their eftates at home : but

will you know the reafon of all this, let us look back
to the actions of former Princes, and we fliall find

that thofe Princes have been in greateft want and
extremity that exacted molt of their fnbjects, and
moft unfortunate in the choice of their minifters,

and to have failed moft in their undertakings ; hap-

py is that Prince that hath thofe that are faithful of.

his Council. That which his Majefty wanted in the

management of his affairs concerning France and
Spain, I am clear, was his want of faithful Council

to advife : the reafon is plain, a Prince is flrongeft

by faithful and wife Council ; I would I cou'd truly

fay, fuch have been employed abroad. I will con-

fefs,

* Mv.Wbitlock in his Memorials of the Euglijb Affairs, Page 8. (Edit. 1732.) fays, " iveof the imprifon'd Gentlemen, by
" Habeas Corpus were brought to the Kings-Bench; and (by their Counfel affign'd) look exceptions to the Return, For that it

" had not the caufe of their Commitment, but of their Detainor in Prifon, per fpeciale mandatum Regis, which is no farticular caufe ;

" and the Law being moft tenderof the fubjedts liberty." Noy, Selden, BramJIon, Calthrope and others, who were of Counfel l'or

the Prifoners, prayed they might be releas'd and difcharg'd.

Heath, the King's Attorney, at another day argued in maintenance of the Return. Hyde Chief- Ju-ftice dcclar'd the opinion of

the Court, That the Return <was pofui<ve and akfofule, by the King's fpecial command, and the fgnification of it hy the Lords of the

Council is only » inform the Court : And that the Habeas Corpus is not to return the caufe of the Imprifonment, but of the detention

in Prifon; that the matter of this Return isfufficient, and the Court is not to examine the truth of the Return, but muf tafie it as it it.

So the Prifoners were remanded.
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fefs, and ftill fhall from my heart, he is no good

fubjed, nor well affected to his Majefty and the

State, that will not willingly and freely lay down
his life, when the end may be the fervice of his Ma-
jefty, and the good of the Common-weal. But on

the contrary, when againft a Parliament-Law, the

fubjed fhall have taken from him his goods againft

his will, and his liberty againft the laws of the land ;

fhall it be accounted want of duty in us to ftand up-

on our privileges, hereditary to us, and confirmed

by fo many Ads of Parliament ?

In doing this we (hall but tread the fteps of our

forefathers, who ever preferred the publick Intereft

before their own right, nay, before their own lives

;

nor can it be any wrong to his Majefty to ftand up-

on them, fo as thereby we may be the better ena-

bled to do his Majefty fervice. But it will be a

wrong to us and our pofterity and our confeiences,

if we willingly forego that which belongs unto us by

the law of God, and of the Land, and this we fhall

do well to prefent to his Majefty ; we have no caufe

to doubt of his Majefty's gracious acceptation.

Sir Thomas Wenlworlh.

THIS debate carries a double afped towards

the Sovereign and the Subjed ; though both

be innocent, both are injured and both to be cured.

Surely, in the greateft humility I fpeak it, thefe

illegal ways are punilhment arid marks of indigna-

tion, the raijing of Loans ftrengthned by commif-

fion, with unheard-of inftrudions and oaths ; the

billetting of Soldiers by the Lieutenants, and De-
puty-Lieutenants, have been as if they could have

perfuaded Chriftian Princes, yea Worlds, that the

right of Empires had been to take away by ftrong

hands, and they have endeavoured, as far as pofll-

ble for them, to do it. This hath not been done by

the King (under the pleafing fhadeof whofe Crown
I hope we fhall ever gather the fruits of Juftice) but

by projectors, who have extended the prerogative of

the King beyond the juft fymmetry, which maketh
a fweet harmony of the whole : they have brought

the Crown into greater want than ever, by anticipa-

ting the Revenues ; and can the fhepherd be thus

fmitten, and the fheepnot fcattered? They have in-

troduced a Privy-Council, ravifhing at once the

fpheres of all ancient government, imprijoning us

without either bail or bond; they have taken from us,

what ? what fhall I fay indeed, what have they left

us? all means of fupplying the King and ingratia-

ting ourfelves with him, taking up the root of all

propriety, which if it be not feafonably fet again in-

to the ground by his Majefty's own hands, we fhall

have, inftead of beauty, baldnefs. To the making
of thofe whole, I fhall apply myfelf, and propound
a remedy to all thefe difeafes. By one and the fame
thing have King and People been hurt, and by the

fame muft they be cured ; to vindicate, what, new
things ? no, our ancient vital liberties, by re-inforce-

ing the ancient laws made by our anceftors, by fet-

ting forth fuch a character of them, as no licentious

fpirit fhall dare to enter upon them ; and fhall we
think this is a way to break a Parliament ? no, our

defiles are modeft and juft, I fpeak truly, both for

the Intereft of the King and People ; if we enjoy not

thefe, it will be impoflible for us to relieve him.

Therefore let us never fear they fhall not be ac-

cepted by his goodnefs ; wherefore I fhall fhortly

defcend to my motions, confifting of four parts, two
of which have relation to our perfons, two to the

propriety of goods. For our perfons ; firft, the

freedom of them from imprifonment. Secondly,
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from employment abroad, contrafy to the ancient

Cuftoms : for our goods, that no Levies be made,
but by Parliament. Secondly, no billetting of Sol-

diers. It is molt neceflary that thefe be refolved,

that the fubjed may be fecured in both.

Sir Benjamin Rudyard.

THIS is the crifis of Parliaments ; we fhall

know by this if Parliaments live or die, the

King will be valued by the fuccefs of us, the Coun-
fcls of this houfe will have operations in all, 'tis fit

we be wife , his Majefty begins to us with affection,

proclaiming, that he will rely upon his People's love.

Prefervation is natural, we arc not now on the bene

ejfe, but on the ejfe ; be fure England is ours, and
then prune it. Is it no fmall matter that we have
provoked two molt potent Kings ? we have united

therrij and have betrayed ourfelves more than our
Enemies could. Men and Brethren, what fhall we
do ? Is there no Balm in Gilead ? If the King draw
one way, and the Parliament another, we muft all

fink. I refpect no particular, I am not fo wife to

contemn what is determined by the major part, one
day tells another, and one Parliament mftruds ano-
ther. I defire this Houfe to avoid all conteftations,

the hearts of Kings are great, 'tis comely that Kings
have the berter of their fubjeds. Give the King
leave to come off, I believe his Majefty expeds but
the occafion. 'Tis lawful, and our duty to advife

his Majefty, but the way is to take a right courfe to

attain the right end ; which I think may be thus :

by trufting the King, and to breed a truft in him ,

by giving him a large fupply according to his wants,

by proftrating our grievances humbly at his feer,

from thence they will have the beft way to his heart,

that is done in duty to his Majefty. And to fay all'

at once, let us all labour to get the King on our
fide, and this may be no hard matter, confidering

the near fubfiftence between the King and People.

Sir Edward Coke.

T*\UM tempus habemus, bonum operemur. I am ab-

folutely for giving a fupply to his Majefty
; yet

with fome caution. To tell you of foreign dangers

and inbred evils, I will not do it ; the State is in-

clining to a confumption, yet not incurable: I fear

not foreign Enemies, God fend us peace at home :

for this difeafe I will propound remedies, I will feek

nothing out of mine own head, but from my heart,

and out of Ads of Parliament. I am not able to

fly at all grievances, but only at Loans. Let us not
flatter ourfelves •, who will give Subfides, if the

King may impofe what he will ? and if, after Par-

liament, the King may inhaunce what he pleafeth ?

I know the King will not do it,,I know he is a re-

ligious King, free from perfonal vices; but he deals

with other mens hands, and fees with other mens
eyes. Will any give a Subfidy that will be tax.ed af-

ter Parliament at pleafure? the King cannot taxany
by way of Loans, I differ from them, who would
have this of Loans go amongft Grievances, but 1

would have it go alone.

I'll begin with a noble Record, it chears me to

think of it, 25 E. III. it is worthy to be written in

letters of gold ; Loans againft the will of the SubjetJ,

are againft Reafon, and the Francbifes of the Land,

and they defire reftitution : what a word is that Fran-

chife ? The Lord may tax his Villein high or low, but

it is againft the Franchifes of the Land, for Freemen
to be taxed but by their conftnt in Parliament. Fran-

cbife is a French word, and in Latin it is Libertas. In

Magna Cbarta it is provided, that, Nullus liber homo

capiatur
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capiatur vcl imprifonetur aut dijfeijietur de libero tene-

tnevto fuo, &c. nifi per legalejudicium parium fuorum
vel per legem terra ; which Charter hath been con-

firmtd by good Kings above thirty times.

When thefe Gentlemen had fpoken, Sir John Cook,

Secretary of State, took up the matter for the King,
and concluded for redrefs of Grievances, fo that

fupplies take the precedency ; and laid :

Mr. Secretary Cook.

I
Had rather you would hear any than me •, I will

not anfwer what hath been already fpoken ; my
intent is not to ftir, but to quiet -, not to provoke,

but to appeafe : my defire is, that every one refort

to his own heart to reunite the King and the State,

and to take away the fcandal from us ; every one

fpeaks from the abundance of his heari: : I do con-

clude out of everyone's conclufion, to give to the

King, to redrefs grievances; all the difference is about

the manner. We all are Inhabitants in one Houfe,

the Commonwealth, let every one in fomewhat a-

mend his Houfe, fomewhat is amifs : but if all the

Houfe be on fire, will we then think of mending
what is amifs ? will you not rather quench the fire ?

the danger all apprehend. The way that is pro-

pounded, I feek not to decline, illegal courfes have

been taken, it muft be confeffed, the redrefs muff be

by Laws and Punifhment: but withal, add the Law
of neceffity ; neceffity hath no law, you mult abili-

tate the State to do, what you do by petition re-

quire. It is wifhed we begin with grievances, I

deny not that we prepare them, but fhall we offer

them firft ? will not this feem a condition with his

Majefty ? Do we not deal with a wife King, jealous

of his honour ? all fubfidies cannot advantage his

Majefty fo much, as that his fubjedts do agree to

fupply him ; this will amaze the Enemy more than

'ten Subfidies : begin therefore with the King, and

not with ourfelves.

Sir Robert Phillips.

THIS day's debate makes me call to mind
the cuftom of the Romans, who had a folemn

Feaft once a year for their Slaves, at which time

they had liberty (without exception} to fpeak what
they would, whereby to eafe their afflicted minds ;

which being finifhed, they feverally returned to

their former fervitude. This may, with fome re-

femblance and diftinction, well fet forth our pre-

lent ftate •, where now, after the revolution of fome
time, and grievous fufferings of many violent op-
preffions, we have (as thofe Slaves had) a day of li-

berty of fpeech ; but fhall not, 1 truft, be herein

Slaves, for we are free, we are not Bondmen ; but
Subjects : thefe, after their feafts, were Slaves

again ; but 'tis our hope to return Freemen. I am
glad to fee this morning's work, to fee fuch a fenfe

of the Grievances under which we groan. I fee a

concurrence of grief from all parts, to fee the fubject

wronged, and a fit way to fee the Subject: righted :

I expected to fee a divifion, but I fee an honourable

conjunction, and I take it a good omen. It was
wifhed by one, that there were a forgetfulnefs of all

;

let him not profper that wifheth it not. No, there

fs no fuch ways to perfect remedy, as to forget in-

juries ; but not fo to forget, as not to recover them,

it was ufual in Rome to bury all injuries, on purpofe

to recover them. It was faid by a Gentleman, that

ever fpeaks freely, We muft fo govern ourfelves, as

if this Parliament mufl be the Crijis of all Parliaments,

and this is the loft. I hope well, and there will be

no caufe for the King, our Head, to except againft:

us, or we againft him. The dangers abroad are

prefented to us, he is no Engltfhman that is not ap-

prehenfive of them.

We have provoked two potent Kings (the one
too near) who are too ftrongly joined together ; the

dangers are not chimerical, but real, I acknowledge

it, but it muft be done in proportion of our dangers

at home : I more fear the violation of publick

Rights athome, than a foreign Enemy. Muft it

be our duties and -direction to defend foreign dan-

gers, and eftablifh fecurity againft them, and fhall

we not not look at that which fhall make us able and
willing thereunto ? We fhall not omit to confide

and truft his Majefty, otherwife our Counfels will

be with fears, and that becomes not Englifhmen.

The unaccultomed violences (I have nothing but a

good meaning) trench into all we have. To the

four particulars already mentioned, wherein we fuf-

fer, one more may be added, left God forbear to

hear me in the day of my trouble; our Religion is

made vendible by Commiffions : Alas! now a tole-

ration is granted (little lefs) and men for pecuniary

annual rates difpenfed withal, whereby Papifts with-

out fear of Law, practice Idolatry, and fcofF at

Parliaments, at Laws, and all. It is well known,
the people of this State are under no other fubjection,

than what they did voluntarily confent unto, by the

original contract: between King and People ; and as

there are many Prerogatives and Privileges conferred

on the King, fo there are left to the Subject many
neceflary Liberties and Privileges, as appears by
the common Laws and Acts of Parliament, not-

' withftanding what thefe two Sycophants (Sibthorp

and Manwaring) have prated in the Pulpit to the

contrary. Was there ever yet King of England

that directly violated the Subjects Liberty and Pro-

perty, but their actions were ever complained of in

Parliament, and no fooner complained of, than re-

dreffed ? 2 1 E. III. there went out a Commiffion to

raife money in a ftrange manner ; the fucceeding

Parliament prayed redrefs, and, till H. VIII. we
never heard of the faid Commiffions again.

Another way was by Loan, a Worm that can-

ker 'd the Law, the Parliament did redrefs it, and
that money was paid again. The next little En-
gine was Benevolence -, what the force of that was,

look into the Statute of R. III. which damned that

particular way, and all other indirect ways.

Since the Right of the Subject is thus bulwark'

d

by the Law of the Kingdom, and Princes upon
complaint have redreffed them, I am confident we
fhall have the like caufe ofjoy from his Majefty.

I will here make a little digreffion : The County
(Somerfetfhire) I ferve for, were pleated to com-
mand me to feek the removal from them of the

greateft burthen that ever people fuffered. It was

excellently faid, Commiffionary Lieutenants do de-

prive us of all Liberty ; if ever the like was feen of

the Lieutenancy that now is, I will never be be-

lieved more : They tell the people, they muft pay
fo much upon warrant from a Deputy-Lieutenant,

or be bound to the good behaviour, and fent up to

the Lords of the Council ; it is the ftrangeft Engine
to rend the liberty of the Subject that ever was :

There is now a Decemviri in every County, and
amongft that Decemviri, there is fome Claudius Ap~
plus that feek their own revenges. We complain of
Loans and Impofiiions, but when Deputy -Lieutenants

may fend Warrants to imprifon our Perfons at plea-

fure,
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fure, if we pay not what they fent for, it concerns

us to preferve the Country in freedom, and to con-

sider of this kind of people. There is now Neceflity

brought in for an argument ; all know that Necejfuy

is an armed man, and that NeceJJity is an evil Conn-

fellor, I would we had never known that Counfel ;

we are almoft grown like the Turks, who fend their

Janizaries, who place the Halbert at the door, and

there he is Mafler of the houfe. We have Soldiers

billctted, and Warrants to collect money, which if

they do not, the Soldiers muft come and rifle. The
Romans fending one into Spain, found no greater

complaint, than the difcontent that did arife, from

Soldiers placed amongft them. I would you would

look into Forte/cue, where he puts the Prince in

mind, what mifery he faw, where Soldiers were

put upon the people : Bur, faith he, no man is forced

to take Soldiers but Inns, and they are to be paid by

them. I defire we refort to his Majefty for redrefs,

and to reduce all into bounds.

The other way of Grievance is a Judgment is a

legal courfe of proceeding ; we have had three Judg-
ments of late times, all exceeding one another in

prejudice of the Subject : The firft was, that which

was judged in all formality, the Poftnati (Scots) cafe,

which People I honour ; for we find many of them
love us more than we do ourfelves : I do not com-
plain of it, but only mention it.

The other Judgment was for Impofitions, which

was given in the Exchequer, and this Houfe twice

afterwards damned that Judgment : How remifs our

eyes are upon that, I grieve to fee.

There is a Judgment, if I may fo call it, a fatal

Judgment againft the Liberty of the Subject,

Mich. 3 Car. in Sir John Heveningham's cafe, ar-

gued at the Bar, and pronounced but by one alone.

I can live, although another without Title be put

to live with me ; nay, I can live* although I pay

Excifes and Impofitions for more than I do : but to

have my liberty, which is the foul ofmy life, taken

from me by power, and to be pent up in a Goal

without remedy by Law, and this to be fo adjudged

to peri fh in Goal ; G* improvident A nceftors! O
unwife Forefathers 1 to be fo curious in providing

for the quirt polfefiion of our Lands and Liberties

of Parliament, and to negled our Perfons and Bo-

dies, and to let them die in prifon, and that durante

beneplacilo, remedilefs. If this be Law, what do
we talk of our Liberties ? why do we trouble our-

felves with the difpute of Law, Franchifes, Pro-

priety of Goods ? It is the Summa totalis of all mi-

feries ; I will not fay it was erroneous, but I hope

we fhall fpeak our minds, when that Judgment
comes here to be debated. What may a man call

this ? if not Liberty. Having pafied in fome con-

fufion in the fafhion of my delivery, I conclude :

We will confider two particulars, his Majefty, and

his People. His Majefty calls to us, and craves

our affiftance to revive again his honour, and the

honour of the Nation : The People fend us, as we
hope, with that direction, that we fhall return to

them with that Olive-branch, that affurance of being

free from thofe calamities, under which they can

hardly breath. Our fins have brought on us thofe

miferies, let us all bring our Portion to make up
the wall : we come with loyal hearts; his Majefty

fhall find, that it is we that are his faithful Coun-
sellors •, let all Sycophants be far removed from his

Majefty, fince we cannot help his Majefty without

opening our grievances ; let us difcharge our duties

therein : yet while we feek Liberty, we will not
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forget Subjection. All things a State can be capa-

ble of, either bleffings or punifhments, depend on
this meeting : if any think the King may be fup-

plied, and the Commonwealth preferved without
redrefs of grievances, he is deceived. The Kings
of England were never more glorious than when
they trufted their Subjects ; let us make all hafte to

do the Errand for which we came ; let the Houfe
confider to prepare our Grievances fit for his Ma-
jefty's view, not to make a Law to give us new Li-

berties, but declaratory, with refpcctive Penalties

;

fo that thofe which violate them, if they would be
vile, they fhould fear infamy with men ; and then

we fhall think of fuch a Supply as never Prince re-

ceived, and with our money we fhall give him our
hearts, and give him a new people rais'd from the

dead : Then I hope this Parliament will be entitled,

the Parliament of Wonders, and God's judgments
diverted, and thefe beams of goodnefs fhall give us

life, and we fhall go home to our own Countries^

and leave our Pofterities as free as our Anceftors left

us.

But this day4 as alfo the two next days Debate,

produced no Refolutions.

Monday,- 24 March, Secretary Cook renewed the

motion of Supplies for his Majefty, yet fo, that

Grievances be likewife taken into confederation.

Then he made a motion, That the fame Com-
mittee may hear Propofitions of general heads of

Supply, and afterwards go to other bufineffcs of the

day for Grievances. Others preferred the considera-

tion of Grievances, as a particular root that invaded

the main Liberty of the Subjcft. It is the Law
(faid they) that glorious fundamental Right, where-

by we have power to give ; we defire but that his

Majefty may fee us have that Right therein, which,

next to God, we all defire -, and then we doubt not,

but we fhall give his Majefty all fupply We can.

The time was, when it was ufual to defire favours

for fowing of difcords, as Gondomar did for Ra-
leigh's head. But the debates of this day came to

noRefolution.

The day following, being the 25th, Mr. Secreta-

ry Cook tendred the Houfe certain Propofitions from
the King, touching Supply ; and told them, That
his Majefty, finding time precious, expefts thac

they fhould begin fpeedily, left they fpend that time
in deliberation, which fhould be fpent in action j

that he efteems the Grievances of the Houfe his

own, and ftands not on Precedents in point of Ho-
nour. Therefore to fatisfy his Majefty, let the fame
Committee take his Majefty's Propofitions into con-

fideration, and let both concur, whether to fit on
one in the forenoon, or the other in the afternoon,

it is all one to his Majefty.

Hereupon the Houfe turned themfelves into a

Committee, and commanded Edward Littleton, Efqs
unto the Chair, and ordered the Committee to take

into confideration the Liberty of the Subject, in his

Perfon, and in his Goods ; and alfo to take into

confideration his Majefty's Supply. In this Debate

the Grievances were reduced to fix Heads, as to our

Perfons.

1. Attendance at the Council-board.

2. Imprifonment.

3. Confinement.

4. Defignation for foreign Imployment.

5. Martial Law.
6. Undue Proceedings in matter of Judicature.

Tha
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The firft matter debated, was the Subjects Li-

berty in his perfon •, the particular inftance was in

the cafe of Sir John Heveningham, and thofe other

Gentlemen who were imprifoned about Loan mo-
ney, and thereupon had brought their Habeas Cor-

pus, had their Cafe argued, and were neverthelefs

remanded to Prifon, and a Judgment, as it was

then faid, was entred.

Then Sir Edward Coke fpoke as follows.

IT is true that the King's Prerogative is a part of

the Law of this Kingdom, and a fupreme parr,

for the Prerogative is highly tendred and refpected

of the Law ; yet it hath bounds fet unto it by the

Laws of England. But fome worthy Members of

this Houfe have fpoken of foreign States, which I

conceive to be a foreign Speech, and not able to

weaken the fide 1 fhall maintain.

That Mr. Attorney (Sir Robert Heath) may
have fomething to anfwer unto, I will fpeak, with-

out taking another day, to the body of the Caufe,

yet keeping fomething in ftore for another time. I

have not my Vade mecum here, yet I will endeavour

to recite my Authorities truly, I mall begin with

an old Authority, for Errorem ad fua principia re-

ferre, eft refellere.

The ground of this errror was the Statute of

Weftm. i. cap. 15. which faith, That thofe are not

repleviable, who are committed for the death of a

man, or by the commandment of the King, or his

Juftices, or for the Foreft (for fo it was cited ;)

and Stamford 72. expounding hereof, the com-
mandment of the King to be the commandment of

the King's mouth, or of his Council : but it is clear

that by praceptum is underftood the commandment
of the Juftices, of the King's Bench and Common-

Pleas ; and this is covtemporanea expofitio, qua eft

fortiffima in lege.

To this purpofe vide Weftm. 1. cap. 9. the Book

of 2 R. II- item cap. 20. de malefaStoribus in pare, the

Book of 8 Hen. IV. 5. item 25. 26. 29. cap. ejufdem

ftatuti, whereby it may appear that the command-

ment here fpoken of to be the commandment of

the King, is his commandment by the Judges, Pra-

ceptum Domini Regis in Curia, non in Camera. So

it is likewife taken 1 R. II. cap. 12. in a Statute

made in the next King's Reign, and exprefly in

Dyer, fol. 162. §. 50. & fol. 192. §. 24. Shall I

further prove it by matter of Record ? Fac hoc &
vives; it is 18 E. III. Rot. 33. coram Rege, John

Bilfton's cafe ; who being committed and detained

in prifon by the commandment of the King, was

difcharged by Habeas Corpus, eo quod Breve Domini

Regis non fuit fufficiens caufa.

All the Acts of Parliament in title of Accufation

are dire<S to the point, and alfo the 16 Hen. VI.

Brooke and Littleton, 2. 8. monftrans defait 182. per

Cur. The King cannot command a man to be ar-

retted in his prefence : the King can arreft no man,

becaufe there is no remedy againft him, 1 Hen. VII.

4. likewife praditl. fiat. cap. 18. the King's pleafure

is not binding without the affent of the Realm.

I never read any opinion againft what I have faid,

but that of Stamford, miftaken (as you fee) in the

ground : yet I fay not that a man may not be com-
mitted without precife fhewing the caufe in parti-

cular ; for it is fufficient if the caufe in general be
fhewed, as for Treafon, CsrV. 1 E.W.ftat. defran
gend. prifon. nullus habeat judicium, &c. there the

caufe of imprifonment muft be known, elfe the

Statute will be of little force ; the words thereofdo
plainly demonftrate the intent of the Statute to be
accordingly.

I will conclude with the higheft authority, that

is, 25 chap, of the Acls of the Apoftles, the laft

verfe, where Saint Paul faith, it is againft reafon to

fend a man to prifon without fhewing a caufe.

Thus, Mr. Attorney, according to the rules of
Phyfick, I have given you a Preparative, which
doth precede a Purge. I have much more in

ftore *.

I

Mr. Creffwill'% Speech.

Stand up to fpeak fomewhat concerning the
point of the Subjects grievances by imprifon-

ment of their perfons without any declaration of the
caufe, contrary unto, and in derogation of the fun-

damental Laws and Liberties of this Kingdom.
I think I am one of the Puifnes of our profeffion,

which are of the Members of this Houfe ; but how-
foever fure I am in that refpect of my own inabili-

ties, I am the Puifne of all the whole Houfe ; there-

fore, according to the ufual courfe of Students in

our profeffion, I (as the Puifne) fpeak firft in time,
becaufe I can fpeak leaft in matter.

In purfuance of which courfe I fhall rather put the
cafe than argue it : and therefore I fhall humbly de-
fire firft of all, of this honourable Houfe in general,

that the goodnefs of the caufe may receive no preju-
dice by the weaknefs of my argument ; and next
of all, of my Matters here of the fame profeffion

in particular, that they by their learned judgments
will fupply the great defects I (hall difcover by de-.

daring of my unlearned opinion.

Before I fpeak of the queftion, give me leave,

as an entrance thereunto, to fpeak firft of the occa-
fion.

You fhall know, Juftice is the life and the heart's-

blood of the Commonwealth ; and if the Corn-
wealth bleed in the mafter-vein, all the balm in

Gilead is but in vain to preferve this our body of
policy from ruin and deftruction. Juftice is both
Columna £5? Corona Reipublica, the is both the Co-
lumn and the Pillar, the Crown and the Glory of the

Commonwealth. This is made godd in Scripture

by the judgment of Solomon, the wifeft King that

ever reigned on earth. For firft, fhe is the Pillar;

for he faith, that by Juftice the Throne fhall be
eftabliftied : Secondly, fhe is the Crown j for he
faith, that by Juftice a Nation is exalted.

Our Laws, which are the rules of this Juftice,

they are the ne plus ultra to both the King and the

Subject: : and as they are the Hercules Pillar, fo are

they the Pillar to every Hercules, to every Prince,,

which he muft not pafs.

Give me leave to refemble her to Nebuchadnezzar's
tree : for the is fo great, that (he doth (hade not
only the Palace of the King, and the Houfe of the

Nobles,
* I rife not to make an argument in this point, the greateit that ever was in this place, or elfewhere. This Liberty, which

all men, as well Lawyers as others, believe, as I hope, hath been violated, tho' not without complaint : but except in this lata

courfe, I am confident, was never adjudged before. The Habeas Corpus was brought, the caufe was returned by command of
the King, intimated by the Lords of the Council ; Argument was made ; feven A&s of Parliament were mentioned, and all

were paffed over, and only commended j and upon that a Declaration of Judgment was given, and (b adjudged ; That upon

any commitment by the. King or tbeCouncil, no enlargement can be. L ever obferved, in any great caufe, folemn arguments ufed to

be made. We fee his Majeily and his Council are both intereited in this. I do defire that fome of the King's Council may (peak
what they can to fatisfy us of this great power.

MSS. Pymmii apud virum honoraturu Thomam Hales Baronettum. See Selderis Life, in his Works, Vol. I. p. 12.
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Nobles, but doth alfo fhelter the cottage of the

pooreft Beggar.

Wherefore, if either now the blaftsof indignation,

or the unrefiftable violator of laws, Neceffny, hathfo

bruifed any of the branches of this tree, that either

our perfons, or goods, or poffeffions have not the

fame fhelter as before ; yet Jet us not therefore neg-

lect, the root of this great tree, but rather with all

our poffible endeavour and unfeigned duty, both

apply frefh and fertile mould unto it, and alfo water

it even with our own tears, that fo thefe bruifed

branches may be recover'd, and the whole tree again

profper and fiourifh. For this I have learned from

an ancient Father of the Church, that though preces

Regum funt armata, yet arma fubditorum are but

only preces & lacbrym<e.
'

I know well that Cor Regis inferutabik ; and that

Kin^s, although they are but men before God, yet

are they Gods before men. And therefore to my
gracious and dread Sovereign, (whofe virtues are

true qualities ingenerate both in his judgment and

nature) let my arm be cut off, nay, let my foul

not live that day, that I fhall dare to lift up my arm

to touch that forbidden fruit, thofe flowers of his

princely Crown and Diadem.

Butyetinour£<<feB, in this garden of the Common-
wealth, as there are theflowers of the Sun, which are

fo glorious that they are to be handled only by royal

Majefty ; fo are there alfo fome dailies and whole-

fome herbs, which every common hand that lives

and labours in this garden may pick and gather up,

and take comfort and repofe in them. Amongft

all which this oculus diei, this bona libertas is one, and

the chief one.

Thus much in all humblenefs I prefume to fpeak

For the occafion. I will now defcend to the queftion:

wherein I hold, (with all dutiful fubmiffion to bet-

ter Judgments) that thefe Acts of power in impri-

foning and confining of his Majefty's Subjects in

fuch manner, without any declaration of the caufe,

are againft the fundamental Laws and liberties of this

Kingdom.
And for thefe reafons thus briefly drawn, I con-

clude,

1. The firft, from the great favour which the

Law doth give unto, and the great care which it

hath ever taken of the Liberty and fafety of this

Kingdom.
I fhould not need to take the queftion in pieces*

nor handle it in parts dividedly, but as one entire ;

becaufe I hold no other difference between impri-

fonment and confinement than only this, that one

hath a lefs and ftraiter, the other a greater and

larger prifon. And this word confinement not be-

ing to be found in any one cafe of our Law, if

therefore it is become the language of State, it is

too difficult for me to define.

To proceed therefore in maintenance of my firft

reafon •, I find our Law doth fo much favour the

Subject's Liberty of his perfon, that the body of a

man was not liable to be arrefted or imprifoned for

any other caufe at the Common-Law, but for force,

and things done againft the peace. For the Com-
mon-Law (being the preferver of the land) fo ab-

horreth force, that thofe that commit it fhe accounts

her capital enemies, and therefore did fubject their

bodies to imprifonment. But by the Statute of
Markbridge, Cap. 24. which was made 35 Hen. III.

who was the eighth King from the Conqueft, be-

caufe Bailiffs would not render accounts to their

Lords, it was enacted, that their bodies fhould be

Vol. VII.
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attached: And afterwards by the Statute 23 Ed. III.

1 7. who was the eleventh King after the Conqueft,

becaufe men made no confeience to pay their debts

j

it was enacted that their bodies fhould Jikewife be

attached. But before thofe Statutes no man's body
was fubject to be taken or imprifoned otherwife than

as aforefaid. "Whereby it is evident, how much the

Common-Law favoured the Liberty of the Subject

and protected his body from imprifonment.

I will inforce the reafon further by a rule ifi Law,
and fome cafes in Law upon that rule.

The rule is this, That Corporalis injuria non re-

cipit ajiimationem e futuro : So as if the queftion be

not for a wrong done to the perfon, the Law will

not compel him to fuftain it, and afterwards accept

a remedy ; for the Law holds no damage a fufK-

cient recompence for a wrong which is corporal.

The cafes in Law to prove this, fhall be thefe.

If one menace me in my goods, or that he will

burn the evidence of my land, which he hath in his

cuftody, unlefs I make unto him a bond -, there I

cannot avoid the bond, by pleading of this menace.

But if he reftrains my perfon, or threatens me with

battery, or with burning my houfe, which is a pro-

tection for my perfon, or with burning an inftru-

ment of mar.umifiion, which is an evidence of my
enfranchifement ; upon thefe menaces or dares, I

fhall avoid the bond by plea.

So if a Trefpaffer drives my beaft over another

man's ground, and I purfue to refcue it, there I am
a Trefpaffer to him on whofe ground I am. But
if a man affault my perfon, and I for my fafety fly

over into another man's ground, there I am no
Trefpaffer to him, for §>uod quis in tuitione fui

corporis fecerit, jure id fecijje extftimatttr.

Nay, which is more, the Common Law did Fa-

vour the Liberty not only of Freemen, but even
of the perfons of Bondmen and Villeins, who
have no propriety either in Lands or Goods, as
Freemen have ; and therefore by the Law, the

Lord could not maim his Villein ; nay, if the Lord
commanded another to beat his Villein, and he did

it, the Villein fhould have his action of battery

againft him for it.

If the Lord made a leafe for years to his Villein,

if he did plead with his Villein, if he tendred his

Villein to be Champion for him in a Writ of Right;
any of thofe Acts, and many other, which I omit,
were in Law enfranchifements, and made thefe

Villeins Freemen. Nay, in a fuit brought againft

one, if he by Attorney will plead that he is a
Villein, the Law is fo careful of Freedom, that ic

difallows this Plea by Attorney, but he muff, do it

propria perjona, becaufe it binds his pofterity and
blood to the Villein's alfo. And thus much in the

general for my firft reafon.

2. My next reafon is drawn by an argument a
majori ad minus ; I frame it thus : If the King have
no abfolute power over our lands or goods, then a

fortiori not over our perfons, to imprifon them with-

out declaring the caufe, for our perfons are much
more worth than either lands or goods ; which is

proved by what I have faid already, and Cbrift him-
felf makes it clear, where he faith, An non eft corpus

fupra veftimentum ? Is not the body of more worth
than the raiment ? Where the Canonifts fay, that w/?;'-

mentum comprehendeth all outward things which are

not in the fame degree with that which is corporal.

And our Law maketh it alfo plain ; for if a Villein

purchafeth frank land, this makes it Villein-land

according to the nature of his perfon ; but it holds

U not



Debates in Parliament, 3 Car. I.

not e conuafo, frank-land fhall not free the perfon.

Now that the King hath no abfolute power either

over cur lands, or goods, I will only at this time but

put a cafe or two: for without proof of the pre-

miffes, my conclusion would not iollow.

Firft for land •, The King cannot by his Letters-

Patent make the fon of an Alien heir to his father,

nor to any other, for he cannot difinherit the right

heir, faith the book, nor do no prejudice to the

Lord of his Efcheat. The King by his Prerogative

fhall,pay no toll for things bought in fairs and mar-

kets ; but a cuftom for paying toll to go over the

foil and freeholds of another fhall bind the King,

for this tnucheth the inheritance of the Subject ; and

therefore the King fhall not have fo much as a way
over his lands without paying ; and if not a way,

then certainly not the land itfelf.

Next for goods ; If a man hath a je-vel in gage

for ten pound, fcff., and is attainted for Treafon,

the King fhall not have this jewel, if he pays not the

ten pound. So if Cattel be diftreined, and the

owner of them afterwards be attainted, yet the

King fhall' not have them until he have fatisfied that

for which they were diftreined. And if in thefe

cafes, where the owners of the goods are fuch ca-

pital offenders, the King cannot have them , much
lefs fhall he have them when the owner is innocent,

and no offender.

Nay, I may well fay that almoft every leaf and

page of all the volumes of our common Law
prove this right of propriety, this diftinction of

maun and luum, as well between King and Subject,

as one Subject and another: and therefore my con-

clufion follows, that if the prerogative extend not

neither to lands nor to goods, then a fortiori not to

the perfon, which is more worth than either lands or

goods, as I faid. And yet I agree, that by the very

law of nature, fervice of the perfon of the fubject

is due to his Sovereign ; but this muff be in fuch

things which are not againft the law of nature-, but

to have the body imprifoned without any caufe de-

clared, .and fo to become in bondage,- 1 am fure is

contrary unto and againft the law of nature, and

therefore not to be inforced by the Sovereign upon

his Subjects.

3. My next reafon ,is drawn ab inutili Es? incom-

mode. For the Statute de frangenlibus prifonam,

made 1 E II. is, quod rnillus qui prifonam frcgerit,

fubcai y'dki-.m i'i-'<e id membrorum pro fratlione pri-

fona tantum, nifi eaufa pro qua captus imprifonetur tale

judicium rcquirat. Whence this conclufion is clearly

gathered, That if a man be committed to prifon

without declaring what caufe, and then if either

Malefactor do break the prifon, or the Goalerfuffer

him to efcape, albeit the prifoner fo efcaping had

committed Crimen lafe majeflatis, yet neither the

Goaler nor any other that procured his efcape, by

the Law fuffer any corporal punifhment for fetting

him at large-, which, if admitted, might prove in

confequence a matter of great danger to the Com-
mon wealth.

4. My next reafon is drawn ab Regis honore, from

that great honour the Law doth attribute unto fove-

reign Majefly : and therefore the rule of law is, that

Solum Rex hoc non poteft facere, quod nonpoteflin-

iufte agere. And therefore if a fubject hath the do-

nation, and the King the prefentation to a Church,

whercunto the King prefents without the fubject's

nomination, here the quare impedit lies againft the

Incumbent, and the King is in law no difturber.

And Hujfcy Chief-Juftice in 1 Hen. VII. fol. 4.

faith, that Sir John Markham, told King Edw. IV.

he could not arreft a man either for Treafon or

Felony, as a fubject might, becaufe that if the King
did wrong, the party could not have his action

againft him.

What is the reafon that an action of falfe impri-

fonment lies againft the Sheriff, if he doth not re-

turn the King's Writ, by which he hath taken the

body of the fubject, but this, becaufe the Writ
doth brcvitcr enarrarc caufam captionis, (which if it

doth not, it fhall abate, and is void in law) and be-

ing returned, the party when he appears may know
what to anfwer, and the Court upon what to judge?
And if the King's Writ under his great Seal cannot
imprifon the fubject, unlefs it contains the caufe,

fhall then the King's warrant otherwife do it with-

out containing the caufe ; that his Judges upon re-

turn thereof may likewife judge of the fame, either

to remain, or judge the party imprifoned?

I fhould argue this point more clofely upon the

Statute of Magna Charta 29. quod nullus liber homo
imprifonetur ; the Statute of Weft. 1. cap. 15. for

letting perfons to bail ; and the judgments lately

given in the King's-Bench : but the latter of thefe

Statutes having been by that honourable Gentleman
Sir Edward Coke (to whom the profeffors of the

law both in this and all fucceeding ages, are, and
will be much bound) already expounded unto us,

and that alfo fortified by thofe many cotemporary

expofitions and judgments by him learnedly cited

;

and there being. many learned Lawyers here, whofe
time I will not wafte, who were prefent; and
fome of them perhaps of Counfel in the late caufe

adjudged in the King's-Bench, where you (to whofe
perfon I now fpeak) do well know I was abfent,

being then of Counfel in a caufe- in another Court,

and my practice being in the Country, far remote
from the treafure of Antiquity, and Records condu-
cing to the clearing of this point; therefore the

narrownefs of my underftanding commends unto me
fober ignorance, rather than prefumptuous know-
ledge, and alfo commands me no further to trouble

your patience.

But I will conclude with that which I find repor-

ted by Sir John Davis, who was the King's Serjeant,

and fo, by the duty of his place, would no doubt
maintain to his uttermoft the prerogatives of the

King his royal Mafter ; and yet it was by him thus

laid in thofe reports of his upon the cafe of Taniftry

Cuftoms,/). 29. ThattheKingsof.E»j7tf»ialwayshave

had a monarchy-royal, and not a monarchy-feignor

ral: where, under the firft (faith he) " thefubjects

" are freemen, and have propriety in their goods,
" and free-hold, and inheritance in their lands

;

" but under the latter they areas Villeins and Slaves,

" and have propriety, in nothing. And therefore

" (faith he) when a Royal Monarch makes a new
" Conqueft, yet if he receives any of his Nation's
" ancient Inhabitants into his protection, they and
" their heirs after them fhall enjoy their lands and
" liberties according to the law. And there he
" voucheth this precedent and judgement following,

5' given before William the Conqueror himfelf, viz.

" That one Sherborn a Saxon, at the time of the

"Conqueft being owner of a caftle and lands in

« Norfolk, the Conqueror gave the fame to one
", Warren a Norman; and Sherborn dying, the

" heir claiming the fame by defcent according to

'• the law, it was before the Conqueror himfelf ad-
" judged



i6i8. relating to the Liberty of the Subject.

" judged for the heir, and that the gift thereof by
" the Conqueror was void."

If then it were thus in the Conqueror's time,

apd by his own fentence and judgment, and hath fd

continued in all the fucceffions of our Kings ever

fince, what doubt need we have, but that his moft

excellent Majefty, upon our humble petition, pro-

ftrated at his feet, (which, as was well faid, is the bed:

paffage to his heart) will vouchfafe unto us our an-

cient liberties and birth-rights, with a thorough re-

formation of this and other juft grievances ? And
fo I humbly crave pardon of this honourable

Houfe, that I have made a fliort leflbn longi

Upon this and other arguments made in this cafe

of the Habeas Corpus, the Houfe referred the whole

bufinefs to a Committee, to examine all the pro-

ceedings : concerning which, Mr. Selden afterwards

made report to the Houfe, that Mr. IVaterhoufe, a .

Clerk in the Crown Office, being examined before

the Committee, did confefs, that by direction from

Sir Robert Heath, the King's Attorney -General, he

did write the draught of a judgment in the cafe be-

fore-mentioned, which was delivered to Mr. Attor-

ney. And Mr. Keeling being examined before the

Committee, did confefs, that after Mich, term lafti

the Attorney-General wiffied him to make a fpecial

entry of the Habeas Corpus: to which he anfwered,

he knew no fpecial entry in thofe cafe?, but only a

Remittitur : but faid to Mr. Attorney, that if he

pleafed to draw one, and the Court after aliented to

it, he would then enter it. The Attorney did ac-

cordingly make a draught, and the Copy thereof"

Mr. Keeling produced to the Committee. And fur-

ther faid. that he carried this draught to the Judges,

but they would not affent to a fpecial entry : never-

thelefj, the Attorney-General divers times fent to

him, and told him there was no remedy, but he

muft enter it. Yet a week before the Parliament

met, tb,e Attorney-General called for the draught
again, which accordingly he gave unto him, and
never heard of it more.

Sir Robert Philips, upon this report, gave his

opinion, " That this intended judgment in the Ha-
" beas Corpus, was a draught made by fome man
" that deiired to ftrike us from all our liberties

:

" but the Judges juftly refufed it. But if the
" Judges did intend it, we fit not here (faid he) to
" anfwer the truft we are fent for, if we prefent not
" this matter to his Majefty. Let this bufinefs be
•' further iearche'd into, and fee how this judgment
" lies againft us, and what the Judges do fay con-
" ccrning the fame."

March 27. The Houfe proceeded in further de-
bate of the liberty of tbefubjecL When

Mr. Hackwel refumed the debate of the matter
concerning the Habeas Corpus.

" The late judgment (faid he) which lies in bar,
" is only an award, and no judgment ; and in the
" Lord Chief Juftice's argument, there was no
" word fpoken, that the King might commit or
" detain without caufe.

" For the King to commit a man, is indignum
" Rege : Mercy and Honour flow immediately
" from the King, Judgment and Juftice are his too,
" but they Row from his Minifters; the fword is

" carried before him, but the fceptre in his hands.
" Thefe are true emblems of a good King.
" The La%v admits not the King's power of de-

" taining in prifon at pleafure. In ancient times
" prifons were but pro cuftcdia, carceres non ad pa-
Vol. VII.

'
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" nam, fed ad cujlodiam. Admit the King majr
" commit a man, yet to detain him as long as he
" pleafeth is dangerous, and then a man fhall be
" punilhed before his offence : Imprifonment is a
" maceration of the body, and horror to the mind ;

" it isvita pejormorte."

t

Then the Houfe commanded that cafe in the Lord
Chief-Juftice Anderfon's Book, all of his own hand-
writing, to be openly read. The words of the Re-
port were thefe

:

" Divers perfons fueront commutes" a fevera'l

" temps a feveral prifons, fur pleafure fansbon caufe
" parte de queux eftiant amefnes en banck le Roy.
" Et parte en fe Commune banck fueront accor-
" dant a la ley de la terre mife a large & difcharge
" de le imprifonment, pur que aucuns grants fue-
" rorit oftendus & procure un commandment ales
" Judges que ils ne fera iffent apres. Ceo nient
" meens les Judges ne furceafe mes per advife en-
" ter eux ils fefoient certain Articles le tenour de
" queux enfue, & deliver eux al feigneurs Chaunce-
" lor & Treafurer & eux fubferibe avec toute lour
" mainesj les Articles font come enfuont."

[We her Majefty's Juftices of both Benches, and
Barons of the Exchequer, defire your Lordlhipsi
that by fome good means fome order may be taken,

that her Highnefs's Subjects may riot be committed
or detain'd in prifon by commandment of any No-
bleman" or Counfelloragainftthelawsof the Realm

;

either elle help us to have accefs to her Majefty, to

the end to become fuitors to her for the fame : for

divers have been imprifoned for fuing ordinary ac-

tions and ftiits at the Common Law, until they have
been conftrained to leave the fame againft their wiUs^

and put the fame to order, albeit judgment and ex-

execution have been had therein, to their great loffes

and griefs : for the aid of which perfons, her Maje-
fty's Writs have fundry times been directed to fundry
perfons, having the cuftody of fuch perfons unlaw-
fully -imprifoned, upon which Writs, no good or

lawful caufe of imprifonment hath been returned or
certified. Whereupon, according to the laws, they

have been difcharged of their imprifonment ; fome
of which perfons fo delivered, have been again

committed to prifon in fecret places, and not to

any common or ordinary prifon, or lawful Officer

or Sheriff, or other lawfully authorized, to have or
keep a Goal j fo that upon complaint made for their

delivery, the Queen's Courts cannot tell to whom
to direct her Majefty's Writs ; and by this means
Juftice cannot be done. And moreover, divers

Officers and Serjeants of London have been many
times committed to prifon for lawful executing of
her Majefty's Writs, fued forth of her Majefty's

Courts at Weftminfter ; and thereby her Majefty's

Subjects and Officers are fo terrified, that they dare
not fue or execute her Majefty's Laws, her Writs
and commandments : divers others have been fent

for by Purfivants, and brought to London from
their dwellings, and by unlawful imprifonment
have been conftrained, not only to withdraw their

lawful fuits, but have alfo been compelled to pay
the Purfivants, fo bringing fuch perfons great fums
of money. All which, upon complaint, the Judges
are bound by office and oath to relieve and help, by
and according to her Majefty's laws. And when
it pleafeth your Lordfhips to will divers of us to fet

down in what cafes a prifonerfent to cuftody by her

Majefty or her Council, are to be detained in pri-

fon, and not to be delivered by her Majefty's Court
or Judges ; we think, that if any perfon be com-
mitted by her Majefty's command, from her perfon,

U 2 or.

/



i«8 Debates in Parliament
, 4 Cub 'I.

or by order from the Council-board; and if any one

or two of her Council commit one for High-Trea-
fon, fuch perfons fo in the cafes before committed,

may not be delivered by any of her Courts, without

due trial by the law, and judgment of acquittal had :

Neverthelefs the Judges may award the Queen's

Writ, to bring the bodies of fuch prifoners before

them ; and if upon return thereof, the caufes of

their commitment be certified to the Judges, as it

ought to be ; then the Judges in the cafes before,

ought not to deliver him ; but to remand the prifoner

to the place from whence he came, which cannot be

conveniently done, unlefs notice of the caufe in ge-

neral, or elfe in fpecial, be given to the Keeper or

Goaler that fhall have the cuftody of fuch prifoner.

All the Judges and Barons did fubfcribe their names.

to thefe Articles, Ter. Pafcha 34 Eliz. and delivered

one to the Lord-Chancellor, and another to the

Lord-Treafurer : after which time there did follow

more qukt-nefs than before, in the caufe before-men-

tioned.]

After the reading of this Report, Sir Edward
Coke faid, That of my own knowledge this Book
was written with my Lord Anderfon's own hand, it

is no flying report of" a young Student. I was Soli-

citor then, and Treafurer Burleigh was as much a-

gainft commitment as any of this Kingdom ; it was

the White Staves that made this ftir. Let us draw
towards a conclufion : the queftion is, Whether a

Freeman can be imprifoned by the King, without

fetting down the caufe ? I leave it as bare as Aifop's

Crow, they that argue againft it, Humores moti ti?

non remoti corpus defiruunt. It is a maxim, the Com-
mon Law has admeafured the King's Prerogative,

that in no cafe it can prejudice the inheritance of the

fubjedts ; had the Law given the Prerogative to that

which is taken, it would have fet fome time to ir,

elfe mark what would follow. I fhall have an Eftate

of Inheritance for life, or for years in my land, or

propriety in my goods, and I fhall be a tenant at

will for my liberty : I fhall have propriety in my
own houfe, and not liberty in my perfon, Perfpicue

vera non fitnt probanda. The King hath diftributed

his Judicial Power to Courts of Jultice, and to Mi-
nifters of Juftice ; it is too low for fo great a Mo-
narch as the King is, to commit men to prifon ; and

it is againft law, that men fhould be committed,

and no caufe fhewed. I would not fpeak this, but

that I hope my gracious King will hear of it ; yet

it is not I Edward Coke that fpeaks it, but the re-

cords that fpeak it ; we have a national appropriate

Law to this Nation, divifis ab orbe Britannis.

Mr. Selden.

IWas fent hither, and trufted with the lives and

liberties of them that fent me. Since I came, I

took here an oath to defend the King's prerogatives

and rights. I profefs, tho' once I was of Counfel,

and then I fpoke for my fee, for the Gentlemen in

their Habeas Corpus ; yet now I fpeak according to

my knowledge and confcience.

The queftion is, whether any fubject or freeman,

that is committed to prifon, and the caufe not

fhewn in the Warrant, he ought to be bailed, or

delivered ? I think, confidently, it belongs to every

fubject, that is not a Villein, that he ought to be

bailed, or delivered.

I fhall fpeak in this courfe. 1. I will fhew the

reafons. 2. Acts of Parliament. 3. Precedents.

4, Anfwer objections.

I. Reafons drawn from three heads ;

1. From remedies provided by the Common Law
againft imprifonment, For that precious thing of
liberty there are divers remedies, by which it ap-

pears, if no known caufe be of further detainment,

he is to be delivered. I will not mention the action

of falfe imprifonment, but the Writ de odlo & aija>

which is not taken away, for that it is in Magna
Charta. That Writ was fent to know, if the party

imprifoned were committed for any caufe of malice

and hatred, and this w.>s to be enquired of in Jury.
For the Writ de homhie repkgiando, if one be im-
prifoned under the Sheriff, he muft be delivered, if

he be not detained for a caufe for which he is not re-

plevifable. For the Rabies Corpus, the Keeper is

to bring the body ad fulj'uiendum & recipiendum.

If there be no caufe, how can the Court confider of
the caufe ? pop appeal, by the old law in the time
of Hen. I. one imprifoned might have his appeal,

as appears by Brailon, c. 25. lib. de corona. Fleta,

c. 42-

2. The fecond reafon is from the confederation of

Freemen and Villeins. All admit we are libri ho-

mines ; but do but confider the difference of Villeins

and Freemen, and I know no difference in their

perfons, but only the one cannot be imprifoned, as

the other may. Whoever can fay I can imprifon

him, I will fay he is my Villein. It is the fole di-

stinction of Freemen, that they cannot be imprifoned

at pleafure.

In old time none but Jews and Villeins could be
imprifoned, and confined. The Jews were as de-

mefne Villeins of the King ; he could fend tothrrn

to lend money, and if they did not, he imprifoned

them.

3. From matter of punifhment. When any thing

is declared by any new Statute to be an offence, it

goes, That he fhall be fined and imprifoned. To
what end were this in any Act of Parliament, if

imprifonment was at the King's will. *

II. For Ads of Parliament, Magna Charta, c.

19. In that Act when it was firft made, it was nee

eum in carcere mittimus, ly Joh. that Statute was

made, and then it had thofe words. The courfe

then was to fend down all Acts of Parliament and

Charters to the Abbeys to be enrolled. Matthevj

Paris, 345. £sf 342. recites that Charter of 17

John.

They object in Magna Charta, there is lex terra,

and by the law one may be imprifoned.

Lens terra is theprocefs of law, for the lav/ im-

prifons no man at all, but it is meant the procefs of

law. 5Edw.Hl. Upon fome occafion it was enact-

ed, That none be attached contrary to the great

Charter and the law of the land. 25 Edw. III. di-

vers were committed to the Tower, and no man
knew wherefore, whereupon was 25 Edw. HI. made,

28 Edw. III. c. 3. $6 Edw. III. n. 9. is againft im-

prifonment, per fpeciale mandatum.

III. For Precedents, 1 8 Edw. III. rot. 33 H. I.

Hen. VIII. rot. 9. 12 Jac. rot. 153.

IV. Objections againft it. Fir/t, Againft the rea-

fon ; a man may be committed for a point of State

that may not be known : I underftand not matters of

State ; I expected not the objection in a Court of

Juftice ; and it may be a word for any King to try

the courage of his Judges, and to fuppofe there is

a caufe of State, when perhaps there is no caufe ap-

pears to them. It is as if they fent him back to

prifon, they knew not wherefore ; which cannot be

in a Court of Juftice, where they are fworn to do

juftice. Secondly,
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Secondly., As to the A<5b of Parliament, the

Judges gave no anfwer, but only commended

them ; but the Attorney anfwered them with one

blow to ftrike them all : that they are to be confide-

red for common and ordinary caufes, that happen

in Wejlminjler-hall only. But do but confider Mag-
na Charla, which reflects upon the King ; nee fuper

earn ibimus. By the Law, if I bring an Appeal of

Murder againft a Nobleman, which is my fuit, he

fhall not be tried by his Peers •, but if he be indicted

for that murder, which is the King's fuit, he (hall ;

which (hews, that that which is in Magna Charla is

meant of the King, though it be not in the third

perfon.

third Objection is againft the Statute of Weft-

minfter,i.c. 15. But the King's command, is the

command of the King by his Juftices ; and alfo the

word.-replevifable, never fignifies bailable ; bailable,

is in a Court of Record, by the King's Juftices: but

replevifable, is by the Sheriff. The Statute is to

the Sheriff, and it (hews the particular caufes, and

concludes that the Sheriff (hall lofe his bailiwick.

The Sheriff could never replevy one for Murder, or

matters of the Foreft ; but in the King's Bench for

Murder, or matters of the Foreft they may, 3. affif.

19. 21 Edw. IV. 25. 22 Hen. VI. 48. Newton.

If any man be taken by our command, or by the

command of the King, if the Sheriff take the par-

ty, he muft come to us, we will grant a Super-

fedeas.

Fourthly, They object againft the precedents

cited ; they are all of this kind, they were impri-

fdbed, per mandatum domini Regis, or concilii, with-

out caufe, or the caufe is expreffed. When the

caufe is expreffed, and is within the cognizance of

the Court, there they bailed them ; but when it is

for Felony or Treafon, it may be done beyond the

feas, and then the Court has no cognizance of them.

When no caufe is fet, yet bailment is alledged ;

then they anfwer divers were fo bailed, but the

caufe appears by Paper-Books ; but I never faw

thefe Books to be Records, and Judges of Record
made their judgment in Records, and the caufe on-

ly appears by Record.

For the Refolution cited 34 Eliz. all precedents

were read, Acts of Parliament indeed were paffed

over, and yet that was not read. As we have that

liberty here, fo I dare fay, no Prince in Chrijlendom

doth aflume this power to imprifon any without any

caufe. I find no fteps or vefligium of any fuch

power *.

Saturday, March 29, 1628. Mr. Sollicitor fpake

as followeth :

My care when I fpake laft was to give fatisfaction

that the judges did not err in their late Refolutions

;

but if they did, it was cum fatribus : the Judges
knew nothing of the caufe of the Gentlemens impri-

fonment ; if they had known the caufe of their Im-
prifonment in private, they would have appealed to

his Majefty for his Grace ; for to reiterate all the

authorities I will not, I have fomething to fay in the

149
point, to put into the fcale, which might have been
then faid, had it not been for the unhappy difference

that might have been between the two Courts in

IVeftminfier-ball, the King's-Bench and the Cbancery-

Court.

In 13 Jac. divers were committed for difobe^

dience to the Decree of the Court of Chancery, as

namely Roffwel and others, and it was refolved,

That the Judges could not deliver fuch •, and at the

fame time fome were committed by Warrant from
the King and the Lords of the Council, and this

came in Queftion, Mich. 13 Jac. and fo conti-

nued divers Terms. There was then recourfe had

to thofe arguments, and I have a report here of thac

time what the Judges did then, part whereof I will

read.

It was refolved by f Coke, Crook, Dodderidge and
Houghton, that the return was good, and that the

caufe need not to be difclofed, being per mandatum
Concilii, as Arcana Regni (and the report further

faith, that in 34 Eliz. it was refolved accordingly)

and by Coke 'twas faid, That if the Privy-Council

commit one, he is not bailable by any Court of

Juftice, and Stamford's opinion is fo, fol. 72. See

what opinion the Judge had of the refolution 1^34
Eliz. and of Stamford.

To this Sir Edward Coke replied : This report

moves not me at all ; that report is not yet twenty

one years old, but under age, being in \$Jac. In

truth, when I read Stamford, I was of his opinion

at the firft, but fince, looking into thofe Records

before-mentioned, I was of another mind J. He
brings in an ill time 13 Jac. when there was clafh-

ing between the Court of King's-Bench and Chan-

cery, as alfo there were then many of the Traitors

that were of the Powder-Treafon, committed per

mandatum Concilii.

Upon Monday, April 1, the debate being re-af-

fumed, Sir Robert Philips moved, That confider-

ing the Houfe was now ready for the Queftion, they

might hear the refolution read of all the Judges in

34 Eliz. about this matter.

Then Sir Edward Coke ftood up and faid, The
Glafs of Time runs out, and fomething caft upon us

hath retarded us ; when I fpake againft the Loans
and this matter, I expected blows, and fomewhat
was fpok'en, though not to the matter.

Concerning that (that hath been objected) I did

when I was a Judge, I will fay fomewhat. Indeed

a motion was made, but no argument or debate, or

refolution upon advice ; I will never palliate with

this Houfe, there is no Judge that hath an upright

heart to God, and a clear heart to the world, but

he hath fome Warrant for every thing that he doth.

I confefs when I read Stamford then, and had it in

my hands, I was of that opinion at the Council-

Table ; but when I perceived that fome Members
of this Houfe were taken away, even in the face of

this Houfe, and fent to prifon, and when I was not

far off from that place myfelf, I went to my book,

and would not be quiet till I had fatlsfied myfelf.

Stam-

* Die Vwcrii, Mar. 28. 1 rife to make a Motion. Yefterday a learned Argument was made by Mr Sollicitor, and 21 Edw. I.

was cited by him, which makes clearly for the Subject., alfo for that jaluspopnli. I am' fure that Hbertas popu/i eft faluspopuli.

And Fejius himfelf tkat fent Paul to Agrippa was a Lawyer of the Empire ; and to fend a Prifoner without signifying the Crimes
laid againft him, feem'd unreafonable to Fejius to do. By the Law,of the Empire none were to be committed above thirty days,
and the Goaler is under a penalty to certify the caufe of the Prisoner's commitment : and if the Goaler be flack, he is to be fined.

When they fpeak here of the Judgment given in the King's-Bench, they fay the Precedents were mil-recited. Let a Sub-com-
mittee fearch into thofe Judgments and Precedents. 1 heard here a quoujque, and there is nothing but a remittitur. The Courfe
of the Officer is to enter quoujque, &c. and that is till they be delivered by Law, and is all' the Judgment that can be. Ex
MSS. Pymmii. See Selden's Life in his Works.
f Coke was then a Judge, and in favour at Court.

I Co&e of one mind, when a Judge, and in favour; of another, when out of Court, and difcontented.
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Stamford at the firft was my guide, but my guide

had deceived me, therefore 1 fwerved from it : I

have now better guides, Acts of Parliament and

other precedents, thefe are now my guides. I de-

fire to be free from the imputation that hath been

laid upon me.

As for the copy of the intended Judgment, I

fear, had it not been for this Parliament, it had

been entred ere this time ; a Parliament brings

Judges and all other men into good order : if any

Clerk had drawn this draught, he would have done

it by a precedent, and there can be no precedent

found that warrants it, and therefore I believe that

fome other did it*

Thisdraughtof the judgment, fhould it be entred,

will fting us to death, quia nulla caufa fuit oftenta,

ideo ne fuit baileabile, and that it appears to be fo by

the Records. I perfuade myfelf Mr. Attorney drew

it-, I had a copy of my Lord Anderfon's report of the

Judges refolution, 34 Eliz. long ago ; but 1 durft

not vouch it (and it was fo in that copy) for that it

was Apocrypha, and did not anfwer his gravity that

made it, and yet it Was cited in the King's- Bench,

That all the Judges of England ruled it fo.

Then the Houfe of Commons came to the fol-

lowing Refolutions.

Refolved upon the queftion, Nemine contradicenle,

I. That no Freeman ought to be detained or kept

in prifon, or otherwife reftrained by the command
of the King or Privy -Council, or any other, unlefs

fomecaufe of the commitment, detainer or reftraint

be expreffed, for which by Law he ought to be

committed, detained or reftrained.

II. That the Writ of Habeas Corpus may not be
denied, but ought to be granted to every man that

is committed or detained in prifon, or otherwife re-

ftrained, though it be by the command of the King,
the Privy -Council, or any other, he praying the-

fame.

III. That if a Freeman be committed or de-

tained in prifon, or otherwife reftrained by the com-
mand of the King, the Privy-Council, or any other,

no caufe of fuch commitment* detainer, or reftraint

being expreffedj for which by Law he ought to be

committed* detained, or reftrainedj and the fame
be returned upon an Habeas Corpus, granted for

the faid party ; then he ought to be delivered or

bailed.

And then taking into confideration the Property

of the Subject in his goods, they came to this Re-
folution, to which there was not a negative ; viz.

That it is the antient and indubitable Right of
every Freeman, that he hath a full and abfolute

property in his goods and eftate ; that no Tax,
Tallage, Loan, Benevolence, or other like charge

ought to be commanded, or levied by the King, or

any of his Minifteis, without common confent by
Aft of Parliament.

The Commons having (hewed their Care of the

Subjects in the Liberty ,of their Perfons, and Pro-

priety in their Goods, did now prepare to tranfmit

their refolutions to the Lords for their concurrence ,

and feveral Members were appointed to manage a

conference with the Lords concerning the fame:

and Monday, April the 7th, the conference was held,

and opened by Sir Dudley Biggs.
,

^Conference dejired by the Lords, and had by a Committee of both

HoufeSj concerniftg the Rights and Privileges of the SubjeBs.

Sir Dudley Diggs

MV Lords,

I
Shall, I hope, aufpicioufly begin this conference

this day, with an obfervation out of Holy Sto-

ry, in the days of good King Jofiah, (2 Chron.

34.) when the land was purged of Idolatry, and

the great men went about to repair the Houfe of

God ; while money was fought for, there was found

a Book of the Law which had been neglected, and

afcerwards being prefented to the good King, pro-

cured the blefling, which your Lordfhips may read

in the Scriptures, (2 Kings 22.)

My good Lords, I am confident your Lordfhips

will as chearfully join with the Commons, in ac-

knowledgement of God's great bleffing in our good

King fqfiah, as the Knights, Citizens, and Bur-

geffes of the Houfe of Commons, by me their un-

worthieft fervant, do thankfully remember your

moil religious and truly honourable invitation of

them to the late petition, for cleanfing this land

from Popifh abominations ; which I may truly call

a neceffary and a happy repairing of the houfe of

God. And, to go on with the parallel, whilft we
the Commons, out of our good affections, were

feeking for money, we found, I cannot fay a book

of the- Law, but many, and thofe fundamental

points thereof neglected and broken, which hath

occafioned our defire of this conference : wherein I-

am firft commanded to fhew to your Lordfhips in

general, that the Laws of England are grounded on

reafon, more ancient than books, confifting much
in unwritten cuftoms, yet fo full of juftice and true

equity, that your moft honourable Predeceffors and

Anceftors many times propugned them with a nolu-

mus mutari ; and fo ancient, that from the Saxon

days, notwithftanding the injuries and ruins of time,

they have continued in moft parts the fame, as may
appear in old remaining monuments of the Laws
of Ethelbert, the firft Chriftian King of Kent, Iua

the King of the Wefi-Saxcns,, Offa of the Mercians,

and of Alfred the 'great Monarch, who united the

Saxon Heptarchy, whofe Laws are yet to be feen,

publifhed, as fome think, by Parliament, as he fays

to that end, Ut qui fub uno rege, fub una lege rege-

rentur. And though the Book of Litchfield, fpeak-

ing of the troublefome times of the Danes, fays

that then Jusjopitum erat in regno, leges feP confue-

tudines fopita funt, and prava voluntas, vis, csf vio-

lentia magis regnabanl quam judicia vel jujlitia ; yet,

by the blefling of God, a good King, Edward,

commonly called St. Edward, did awaken thofe

Laws, and as the old words are, Excitatas repara-

vit,reparatas decoravit, decoratas confirmavit. Which
confirmavit (hews, that good King Edward did not

give thofe Laws, which William the Conqueror,

and all his Succeffors, fince that time have fworn

unto.

And here, my Lords, by many cafes frequent in

our modern Laws, ftrongly concurring with thofe

of the ancient Saxon Kings, I might, if time were.

not precious, demonstrate that our Laws and Cu-

ftoms were the fame.
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I will only intreat your Lordfhips leave to tell

you, that as we have now, even in thofe Saxon times

they had their Courts-Baron, and Courts-Leet,

and Sheriffs-Courts, by which, as Tacitus fays of

the Germans their Anceflrors, Jura reddebant per

pagos t£ vicos ; and, I do believe, as we have now,

they had their Parliaments, where new Laws were

made cum confenju pralatorum, magnatum &? totius

communitatis ; or, as another writes, cum confilio

pralatorum, vobilium, Cs? fapienlum laicorum. I will

add nothing out of Glanvile that wrote in the time

of//. II. or Bratlon that wrote in the days of H. HI.

only give me leave to cite that of Forte/cue, the

learned Chancellor to H. VI. who writing of this

kingdom, fays, Regnum Mud in omnibus nationum,

(j Regum temporibus, eifdem quibus nunc regitur legi-

bus ds? confuetudinibus, regebatur. But, my good

Lords, as the Poet faid of Fame, I may fay of our

Common-Law ;

Ingrediturque folo caput inter nubila condit.

Wherefore the cloudy part being mine, I will make
hade to open way for your Lordfhips to hear more

certain arguments, and fuch as go on more fure

grounds.

Be pleafed then to know, that it is an undoubted

and fundamental point of this fo ancient Common-
Law of England, that the Subject hath a true pro-

perty in his Goods and Poffeffions, which doth pre-

ferve, as facred,* that meum & tuum, that is the

nurfe of indultry, and mother of courage, and

without which there can be no juftice, of which

meum & tuum is the proper object. But the un-

doubted birthright of free Subjects, hath lately not

a little been invaded and prejudiced by preffures,

the more grievous, becaufe, they have been purfued

by imprifonment, contrary to the Franchifes of this

land ; and when, according to the Laws and Statutes

of this Realm, redrefs hath been fought for in a le-

gal way, by demanding Habeas Corpus from the

Judges, and a difcharge or trial according to the

Law of the land, fuccefs hath failed ; that now in-

forceth the Commons, in this prelent Parliament

affcmbled, to examine by Acts of Parliament, pre-

cedents and reafons.thc. truth of the Englijh Subje&s

Liberty, which I fhall leave to learned Gentlemen,

vfhofe weighty argumenrs, I hope, will leave no

place io your Lordfhips memories, for the errours

and infirmities of your humbleft fervant, that doth

thankfully acknowledge the great favour of your

honourable and patient attention.

Mr. Littleton'.* Argument, made by the command of

the- Houfe- of Commons cut of Ails of Parliament,

and Authorities of Law, expounding the fame, at

the firjl Conference with the Lords, concerning the

Liberty of the perfon of every Freeman *.

M v Lords,
UPON the occafions delivered by the Gentle-

man that laft fpake~, your Lordfhips have

heard the Commons have taken into their ferious

confideration, the matter
:

of perfonal Liberty, and

after long debate thereof on divers days, as well by

folemn arguments, as Angle proportions of doubts

and anfwers, to the end no fcruple might remain

in any man's breaft unfarisfied, they have upon a full

fearch, and clear underftanding of all things perti-

nent to the queftion, unanimoufly declared ; That
no Freeman ought to be committed or detained in

prifon by the command of the King or Privy-Coun-
eil, or any other, unlefs fome caufe of the commit-
ment, detainer, or reftraint be expreffed, forwhich
by Law he ought to be committed, detained, or

reftrained. And they have fent me, with other of
their Members, to reprefent unto your Lordfhips

the true grounds of fuch their refolution, and have
charged me particularly, leaving the reafons of Law,
and precedents, for others, to give your Lordfhips

fatisfaction, that this Liberty is cftablifhed and con-

firmed by the whole State, the King, the Lords
Spiritual and Temporal, and Commons, by feveral

Acts of Parliament ; the authority whereof is fo

great, that it can receive no anfwer, fave by inter-

pretation or repeal by future Statutes. And thofe

that I fhall mind your Lordfhips of, are fo direct

in point, that they can bear no other expofition at

all, and fure I am they are ftill in force;

The firft of them is the Grand Charter of the

Liberties of England, firft granted in the feventeenth

year of King John, and renewed in the ninth year of

Henry the third, and fince confirmed in Parliament

above thirty times. The words are thefe, ch. 29.

Nullus liber homo capiatur, vel imprifonetur, nut dif-

feifietur de libera tenemento fuo, vel libertatibus, vel

liberis confuetudinibus fuis, out ullageretur, aut exule-

tur, aut aliquo modo deftrualur, nee fuper eum ibimus,

nee fv.per eum mitt emus, nift per legale judicium pa-

rium fuorum, vel per legem terra.

Thefe words nullus liber homo, &c. are exprefs

enough, yet it is remarkable that Matthew Paris,

an Author of fpecial credit, doth obferve, fol. 432.
that the Charter of 9 Hen. III. was the very fame

as that of 17 King John, in nulla diffimilis are his

words •, and that of King John he fetteth down ver-

batim, fol. 342. and there the words are directly

Nee eum in Carcerem mittimus : and fuch a corrup-

tion as is now in the print, might eafily happen 'twixt

9 Hen. III. and 28 Edw. I. when this Charter was
firft exemplified, but certainly there is ' fufficient

left in that which is extant to decide this queftion.

For the words are, that no Freeman fhall be taken

or imprifoned, but by the lawful judgment of his

Peers ; which is by a Jury of Peers, ordinary Jurors
for others, who are their Peers, or by the Law of

the land : which words, law of the land, mult of

neceffity be underftood in this Nation, to be by
due procefs of the law, and not the law of the land

generally, or otherwi'fe it would comprehend Bond-
men (whom we call Villeins) who are excluded by
the word liber -, for the general law of the land doth
allow their Lords to imprifon them at their pleafure

without caufe, wherein they only differ from the

Freemen in refpect of their perfons, who cannot be
imprifoned without a caufe. And that this is the

true underflanding of thefe words per legem terra,

will more plainly appear by divers other Statutes that

I fhall ufe, which do expound the law accordingly.

And though the words of this grand Charter be

fpoken in the third perfon, yet they are not to be

underftood of fuits betwixt party and party, at leaft

not of them alone, but even of the King's fuits

againft his fubjects, as will appear by the occafion

of getting of that Charter, which was by reafon of

the differences betwixt thofe Kings and their people,

and

* This Argument of Mr. Littleton is printed in Cottoni Pojlliuma; as if made by Sir Robert Co/tin, Bart. But whoever coc-

fultsthe Hiltorians of thofe times, will find, that Diggs, Littleton, Sciacn and Coke, were the four lawyers appointed by tire

Houfe of Commons to manage that memorable Conference.
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and therefore properly to be applied unto their power
over them, and not to ordinary qucftions betwixt

fubjcct and fubject.

Secondly, The words per legale judicium parium

fuorum, immediately preceding the other of per le-

gem terra, are meant of Trials at the King's fuit,

and not at the profecution of a fubject. And there-

fore, if a Peer of the Realm be arraigned, at the

fuit of the King, upon an Indictment of murder,

he mall be tried by his Peers, that is Nobles ; but

if he be appealed of murder by a fubjtft,' his Trial

fhall be by an ordinary Jury of twelve Freeholders,

as appeareth in 10 Edw. IV. 6. 33 Hen. Vlll. Brooke

Title, Trials 142. Stan. Cor. It. 3. ca. 1. fol. 152.

and in 10 Edw. IV. 6. it is faid, fuch is the mean-

ing of Magna Charta, for the fame reafon ; therefore

as perjudicium parium fuorum, extends to the King's

fuit, lb mall thefe words per legem terra.

And in 8 Ed. II. rot. parliament, numb. 7. there is

a petition that a Writ under the Privy-Seal went to

the Guardians of the great Seal, to caufe lands to be

feized into the King's hands, by force of which there

went a Writ out of the Chancery to the Efcheator,

to feize, againft the form of the grand Charter, that

the King nor his Minifters fhall out no man of his

Freehold without reafonable judgment, and the

party was reftored to his land ; which fheweth the

Statute did extend to the King.

There was no inyafion upon this perfonal liberty,

till the time of King Edw. III. which was foon re-

fented by the fubject, for in 5 Edw. III. cap. 9. it is

ordained in thefe words ; It is enacted that no man
From henceforth fhall be attached by any accufation,

nor fore-judged of life or limb, nor his lands, tene-

ments, goods, nor chattels feized into the King's

hands, againft the form of the great Charter, and

the law of the land, 25 Edw. III. cap. 4. it is more

Full, and doth expound the words of the grand Char-

ter, and is thus ; Whereas it is contained in the

grand Charter of the Franchifes of England, that

no Freeman mail be imprifoned, nor put out of his

Freehold, nor free cuftom, unlefs it be by the law

of the land •, it is awarded, affented, and eftablifhed,

that from hence none fhall be taken by petition or

fuggeftion, made to our Lord the King, or to his

Council, unlefs it be by Indictment, or prefer-

ment of his good and lawful people of the fame

neighbourhood ; which fuch deeds fhall be done in

due manner, or by procefs made by Writ original at

the Common Law, nor that none be outed of his

Franchifes, nor of his Freehold, unlefs he be duly

brought in to anfwer, and fore-judged of the fame

by thecourfe of the law, and if any thing be done

againft the fame ; it fhall be redreffed and holden

for nought.

Out of this Statute I obferve, that what in Mag-
na Charta, and the preamble of the Statute is term-

ed by the Law of the Land, is in the body of the

Act expounded to be by procefs made by the Writ
original at the Common Law, which is a plain in-

terpretation of the words (law of the land) in the

grand Charter. And I note that this law was made

upon the commitment of divers to the Tower, no

man yet knoweth for what.
,

28 Edw. III. cap. 3. It is more direct, this li-

berty being followed with frefh fuit by the fubject,

where the words are' not' many, but very full and

fignificant-, that no man of what ftate or condition

foever he be, fhall be put out of his lands or tene-

ments, nor taken, nor imprifoned, nor disinherited,

4

nor put to death, without he be brought in to an-

fwer by due procefs of law.

Here your Lordfhips fee the ufual words, the

law of the land, are rendred by due procefs of the

law.

36 Edw. III. rot. parliament, numero 9. Amongft
the petitions of the Commons, one of them being

tranQated into Engli/h out of French, is thus ; firft,

that the great Charter, and the Charter of the Fo-
reft, and other Statutes made in his time, and the

time of his Progenitors, for the profit of him, and
his Commonalty, be well and firmly kept ;and put
in due execution, without putting difturbance, or

making arrc-ft contrary to them by fpecial com-
mand, or in other manner.

The anfwer to the petition, which makes it an

Act of Parliament, is, ' Our Lord the King, by
' the affent of the Prelates, Dukes, Earls, Barons,
' and the Commonalty, hath ordained and eftablifh-

' ed,. that the faid Charters and Statutes be held and
' put in execution, according to the faid petition.'

It is obfervable that the Statutes were to be put in ex-

ecution according to the faid petition, which is, that

no arreft fhould be made contrary to the Statutes,

by fpecial command. This concludes the queftion,

and is of as great force, as if it were printed, for

the Parliament-Roll is the true Warrant of an Ait,

and many are omitted out of the Books, that are

extant in the Roll.

36 Edw. III. Rot. Parliament!, num. 22. explain-

ed it further ; for there the petition is, Whereas it is

contained in the grand Charter and other Statutes,

that no man be taken or imprifoned by fpeciafcom-

mand without Indictment, or other due procefs to

be made by the law ; and oftentimes it hath been,'

and yet is, many are hindred, taken and imprifoned

without Indictment, or other procefs made by the

law upon them, as well of things done out of the

Foreft of the King, as for other things ; that it

would therefore pleafe our faid Lord~to comrrrand

thofe to be delivered, which are fo taken by fpecial

command, againft the form of the Charter and Sta-

tutes as aforefaid.

The Anfwer is,

The King is pleafed, that if any man find himfelf

grieved, that he come and make his complaint, and
right (hall be done unto him, 37 Edw. III. cap. 18.

agreeth in fubftance with them ; it faith, though it

be contained in the great Charter, that no man be

taken nor imprifoned, nor put out of his Freehold

without procefs of the law ; neverthelefs divers

people make falfe, fuggeftions to the King him-
felf, as well for malice as ocherwifej whereat the

King is often grieved, and divers of the Realm put

in damage againft the form of the fame Charter ;

wherefore it is ordained, that all they which make
fuch fuggeftions, fhall be fent with the fame fug-

geftions to the Chancellor, Treafurer, and his grand

Council, and that they there find furety to purfue

their fuggeftions, and~incur the fame pain that the

other fhould have had, if he were attainted, in

cafe that the fuggeftion be found evil ; and that

then procefs of law be made againft them without

'

being taken or imprifoned, againft the form of the

faid Charter, and, other Statutes. Here the law of

the land in the grand Charter is explained to be

without procefs of law.

42 Edw. III. cap. 13. At the requeft of the

Commons by their petition put forth in this Parlia-

ment, toefchew mifchiefand damage done to divers

of
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of his Commons by falfc accufcrs, which oftentimes

have made their accufations, more for revenge and

fingular benefit, than for the profit of the King, or

of his people ; of which accufed perfons, fome have

been taken and caufed to come before the King's

Council by Writ, and otherwife upon grievous

pains againft. the law ; it is affented and accorded

for the good governance of the Commons, that

no man be put to anfwer without prefentment be-

fore Jufticee or matter of record, cr by due Procefs

and Writ original, according to the old law of the

land •, and if any thing from hence be done to the

contrary, it fhall be void in the law, and holden

for error.

But this is better in the Parliament Roll, where

the Petition and Anfwer, which make the Aft, are

fet down at large; 42 Edw. III. Rot. Parliamenti,

numero 12.

The Petition.

" Item, Becaufe that many of your Commons
" are hurt and deftroyed by falfe accufers, who
" make their accufations more for their revenge
" and particular gain, than for the profit of the
" King, or of his people : And thofe that are ac-
*• cufed by them, fome are taken, and others are

" made to come before the King's Council by Writ,
*' or other commandment of the King, upon grie-

" vous pains contrary to the law : That it would
«( pleafe our Lord the King, and his good Council,
*' for the juft government of his people, to ordain,

*' that if hereafter any accufer propofe any matter

" for the profit of the King, that the fame matter

" be fent to the Juftices of the one Bench or of the

" other, or the Affizes, to be enquired and deter-

" mined according to the law •, and if it concern
•• the accufer or party, that he take his fuit at the

" Common Law ; and that no man be put to an-

" fwer without prefentment before the Juftices or
«' matter of record, and by due Procefs and original

* Writ, according to the ancient Jaw of the land.

" And if any thing henceforward be done to the

" contrary, that it be void in law, and held for

" error."

Here by due Procefs and original Writ, accord-

ing to the ancient law of the land, is meant the fame

thing, as per legem terra, in Magna Charta ; and

the abule was, they were put to anfwer by the com-
mandment of the King.

The King's Anfwer is thuSi

" Becaufe that this Article is an Article of the

" grand Charter, the King willeth that this be
" done, as the petition doth demand." By this

appeareth that per legem terra, in Magna Cbarta,

is meant, by due procefs of the law.

Thus your Lordfhips have heard Afts of Parlia-

ment in the point. But the Statute of Weftminft. 1.

cap. 15. is urged to difprove this opinion, where

it is exprefsly faid, that a man is not repleviable,

Who is committed by the command of the King ;

therefore the command of the King, without any

caufe ihewed, is fufficient to commit a man to pri-

fon. And becaufe the ftrength of the Argument
may appear, and the anfwer be better underftood, I

will read the words of the Statute, which are thus.

[ And forafmuch as Sheriffs and others, which have
taken and kept in prifon perfons detected for felony,

and oftentimes have let out by replevin fuch as were
not repleviable, and have kept in prifon fuch as were
repleviable, becaufe they would gain of the one
party, and grieve the other ; and forafmuch as be-

Vol. VII.

*53
fore this time it was not certainly determined what
perfons were repleviable, and what not, but only

thofe that were taken for the death of a man, or by
the commandment of the King, or of his Juftices,

or for the Foreft -, it is provided, and by the King
commanded, that fuch prifoners as were before out-

lawed, and they which have abjured the Realm,
Provers, and fuch as be taken with the mannor, and
thofe which have broken the King's prifon, Thieves

openly defamed and known, and fuch as be appealed

by approvers •, fo long as the approvers are living,

if they be not of good name, and fuch as be taken

for burning of houfes felonioufly done, or for falfe

money, or for counterfeiting the King's Seal, or per-

fons excommunicate taken at the requeft of the Bi-

fhop, or for manifeft offences, or for treafon touching

the King himfelf, fhall be in no wife repleviable by
the common Writ, or without Writ.]

But fuch as be indifted of Larceny by inquefts taken

before Sheriffs or Bayliffs by their office, or of light

fufpicion, or of petty Larceny, that amounteth not

above the value of twelve pence, if they were not

guilty of fome other Larceny aforetime, or guilty of

receipt of Felons, orof commandment, orof force or

of aid of felony done, or guilty of fome other trefpafs,

for which one ought not to lole either life or member:
and a man appealed by an approver, after the death

of the approver ; if he be no common thief or de-

famed, fhall from henceforth be let out by fuffici-

ent furety, whereof the Sheriff will be anfwerable,

and that without giving aught of their goods. And
if the Sheriff, or any other, let any go at large, by
furety, that are not repleviable, if he be Sheriff or

Conftable, or any other Bailiff, or fuch as hath a
fee ; which hath keeping of prifons, and thereof be
attainted, he ftiall lofe his Office and Fee for ever;

And if the Under-Sheriff, Conftable or Bailiff, or

fuch as hath fee for keeping of prifons, do it con-

trary to the will of his Lord, or any other Bailiff

being not of fee, they fhall have three years impri-

fonment, and make a fine at the King's pleafure

;

and if any man with-hold prifoners repleviable,

after that they have offered fufficient furety, he
fhall pay a grievous amercement to the King ; and
if he take any reward for the deliverance of fuch,

he fhall pay double to the prifoner, and alfo fhall

pay a grievous amercement to the King.

The Anfwer.

It muft be acknowledged, that a man taken by
the commandment of the King is not repleviable,

for fo are the exprefs words of this Statute : but this

maketh nothing againft the declaration of theHoufe
of Commons ; for they fay not, the Sheriff-may re-

plevy fuch a one by fureties, fcilicet manucapiores,

but that he is bailable by the King's Court of Juf-

tice : for the better apprehending whereof, it is to

be known, that there is a difference between reple-

viable, which is always by the Sheriff upon pled-

ges or fureties given, and bailable, which is by a
Court of Record, where the prifoner is delivered to

his bail, and they are his Goalers, and may impri-

fon him, and fhall fuffer for him body for body, as

appeareth 33 & 36 Ediv. Ili. titulo Mainprize 12 &
13. where the diffidence betwixt bail and mainprize

is exprefsly taken.

[And if the words of the Statute themfelves be ob-

ferved, it will appear plainly that it extends to the

Sheriff and other inferior Officers, and doth not

bind the hands of the Judges.

The preamble, which is the key that openeth the

entrance into the meaning of the makers of the law,

X isj
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is ; " Forafmuch as Sheriffs and others have taken
" and kept in prifon perfons detected of Felony."

Out of thefe" words I obferve that it nominateth She-

riffs, and then if the Judges Ihould be included,

they muft be comprehended under that general

word, others ; which doth not extend to thofeof an

higher rank, but to inferiors, for the bell by all

courfes is firft to be named. And therefore if a

man bring a Writ of cuftoms and fervices, and

name rents and other things, the general ihall not

include homage, which is a perfodB fervice, and of

an higher nature, but it fhall extend to ordinary

annual fervice, 31 Edw. I. Droit. 67. So the Sta-

tute of 13 Eliz. cap. 10. which beginneth with

Colleges, Deans and Chapters, Parfons, Vicars,

and concludes with thefe words, " and others having

fpiritual promotions," (hall not comprehend Bifhops

that are of an higher degree, as appeareth in the

Archbilhop of Canterbury' a cafe, reported by Sir

Edward Coke, lib. 2 . fol. 46. B.

And thus much is explained in the very Statute

towards the end, when it doth enumerate thofe who
were meant by the word, others, namely Under-
Sheriffs, Conftables, Bailiffs, &c.

Again, the words are, Sheriffs and others which

have taken and kept in prifon. Now every man know-
eth, Judges do neither arreft, nor keep men in

prifon ; that is the office of Sheriffs and other infe-

rior Minifters. Therefore this Statute meant fuch

only, and not Judges.

The words are further, that they let out by reple-

vin fuch as are not repleviable, that is the proper

language for a Sheriff-, nay, more exprefs afterward

in the body of the Statute, that fuch as are there

mentioned, Ihall in no wife be repleviable by the

common Writ, which is de homine replegiando, and
is directed to the Sheriff, nor without Writ which
is by the Sheriff ex officio. But that which receives

no anfwer is this, that the command of the Juftices,

who derive their authority from the Crown, is there

equal as to this purpofe with the command of the

King. And therefore by all reafonable conftruc-

tion, it muft needs relate to Officers that are fub-

ordinate to both, as Sheriffs, Under-Sheriffs, Bai-

Jiffs, Conftables, and the like. And it were a harfh

expofition to fay that the Juftices might not dis-

charge their own command, and yet that reafon

would conclude as much ; and that this was meant
of the Sheriff and other minifters of Juftice, ap-

pears by the recital 27 Edw. 1. cap.%. and like-

wife by Fleia, a manufcript fo called, becaufe the

Author lay in the Fleet when he made the Book : for

he, lib. 2. cap. 52, in his Chapter of Turns, and the

Views of the Hundred Courts in the Country, fetteth

down the articles of the charges that are there to be
inquired of ; amongft which, one of them is de re-

plegiabilibus injujledelentis fcf irreplegiabilibus dimiffis ;

which cannot be meant of not bailing by the Ju-
ftices, for what have the inferior Courts in the Coun-
try to do with the acts of the Juftices ?

And to make that more plain, he fetteth down
in that chapter," that concerneth Sheriffs only, the

very Statute of Weftminfler r. which he tranflates

verbatim out of the French into the Latin ; fave that

he renders taken by the command of the Juftices,

thus, perjudicium Jufticiariorum -, and his preface to

the Statute plainly fheweth, that he underftood it

of rejgkyin by Sheriffs ; for he faith, §>ui debent per

plegioPHmitti, qui non, declaral hoc Siatutum ; and
$er plegios is before, the Sheriff,

But for direct authority, it is the opinion of New-
ton, Chief-Juftice, 22 Hen. VI. 46. where his

words are thefe :
" It cannot be intended that-the

" Sheriff did fuffer him to go at large by main-
" prize, for where one is taken by the Writ of the
" King, or the Commandment of the King, he is

" irrepleviable; but in fuch cafe his friends may
" come to the Juftices from him if he be arrefted,
*' and purchafe a Superfedeas." This Judge con-
cludes, that the Sheriff cannot deliver him that is

taken by the command of the King, for that he is

irrepleviable, which is the very word of the Sta-

tute : but, faith he, his friends may come to the

Juftices, and purchafe a Superfedeas." So he declares

the very queftion, that the Sheriff had no power, but
the Juftices had power to deliver him that is com-
mitted by the King's command, and both the an-

cient and modern practice manifeft as much: for

he that is taken for the death of a man, or for the

Foreft, is not repleviable by the Sheriff, yet they
are ordinarily bailed by the Juftices, and were by
the King's Writs directed to the Sheriffs in the

times of Edw. I. and II. as appears in the clofe

Rolls, which could not be done if they were not
bailable. And it is every day's experience, that the

Juftices of the King's-Bench do bail for murder, and
for offences done- in the Foreft, which they could
not do, if the word irrepleviable, in Weftmht, 1.

were meant of the Juftices, as well as of the

Sheriffs.

For authorities that have been offered to prove
the contrary, they are in number three. The firft is

21 Edw. III. Rot. 2. which alfo is in the Book of
Pleas in Parliament at the Tower, upon an action

there brought, fol. 44. It is not an Act of Parlia-

ment, but a Resolution in Parliament upon an action

there brought, which was ufual in thofe times. And
the cafe is, that Stephen Rabez, the Sheriff of the

Counties of Leicefter and Warwick, was queftioned,

for that he had let at large by furety, amongft
others, one William^ the fon of Walter le Pefons,

againft the will and/command of the King, where-
as the King had commanded him by letters under
the Privy-Seal, that he fhould do no favour to any
man that was committed by the Earl of Warwick,
as that man was ; whereunto the Sheriff anfwered,

that he did it at the requeft of fome of the King's

houfhold upon their letters ; and becaufe the Sheriff

did acknowledge the receipt of the King's letters,

thereupon he was committed to prifon according to

the form of the Statute.

To this I anfwer, the Sheriff was juftly punifhed,
for that he is exprefsly bound by the Statute of
Weftminft. 1. which was agreed from the beginning;
but this is no proof, that the Judges had no power
to bail this man.
The next authority is 33 Hen. VI. in the Court

of Common Pleas, fol. 28. b. 29. where Robert
Poynings, Efquire, was brought to the bar upon a
Capias, and was returned, that he was committed
per Duos de Concilio, (I believe it is mifprinted for
Dnos de Concilio, i. e. Dominos de Concilio, which is

ftrongeft againft what I maintain) pro diver/is caufis

regent tangentib. And he made an Attorney there

in an action, whence it's inferred, that the return

was good, and the party could not be delivered.

To this the anfwer is plain. 1. No opinion is de-
livered in that Book, one way or other, upon the
return, neither is there any teftimony whether ha
were delivered, or bailed, or not. 2. It appears
exprefsly, that he was brought thither, to be char-

ged
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ged in an action of debt, at another man's (bit, and

no defire of his own to be delivered, or bailed ; and

then if he were remanded, it is no way material to

the queftion in hand. But that which is moft relied

upon, is the opinion of Stanf. in his Book of Pleas of

the Crown, lib. 2. cap. 18. fol. 72, 73. in his Chap-

ter of Mainprize, where he reciteth the Statute of

Wefim. 1. cap. 15. and then faith thus ;
" By this

" Statute it appears, that in four cafes at the Com-
*« mon Law a Man was not repleviable ; to-wit,

" thofe that were taken for the death of a man, by
*« the command of the King, or his Juftices, or for

" the Foreft •" thus far he is moft right. Then he

goeth on, and faith, " As to the command of the

" King, that is underftood by the command of his

" own mouth, or his council, which is incorporated
»' unto him, and fpake with his mouth, or other-

" wife every Writ or Capias to take a man, which
«' isxhe King's command, would be as much ; and
" as to the command of the Juftices, that is meant
" their abfolute commandment, for it be by their

" ordinary commandment, he is repleviable by
*'• the Sheriff, if it be not in fome of the cafes pro-
" hibited by the Statute."

The anfwer that I give unto this is, that Stanford

had faid nothing whether a man may be committed
without caufe by the King's command, or whether

the Judges ought not to bail him in fuch cafe, only

that fuch a one is not repleviable-, which is agreed,

for that belongs to the Sheriff. And becaufe no man
fhould think he meant any fuch thing, he concludes

the whole fentence touching the command of the

King and the Juftices, that one committed by the

ordinary command of the Juftice, is repleviable by
the Sheriff ; or at Ieaft it appears not that he meant
that a man committed by the King, or by the

Privy-Council without caufe, mould not be bailable

by the Juftices, and he hath given no opinion in

this cafe; what he would have faid, if he had been

afked the queftion, cannot be known, neither doth

it appear, that by any thing that he hath faid, he

meant any fuch thing as would be inferred out of

him. And now, my Lords, I have performed the

commands of the Commons, and as I conceive fhall

clear the declaration of perfonal liberty, an ancient

and undoubted truth, fortified with feven Acts of

Parliament, and not oppofed by any Statute or Au-
thority of Law whatfoever. See Littleton'* Prece-

dents after Mr. Selden'j.

Mr. Selden\r Argument.

M v Lords,
YOUR Lordihips have heard from the Gen-

tleman that laft fpake, a great part of the

grounds upon which the Houfe of Commons, up-
on mature deliberation, proceeded to that clear re-

folution touching the right of the Liberty of their

perfons. The many Aifts of Parliament, which
are the written Laws of the land, and are exprefsly

in the point, have been read and opened, and fuch
objections as have been by fome made to them,
and fome objections alfo made out of another Act
of Parliament, have been cleared and anfwered.
It may feem now perhaps (my Lords) that little

remains needful to be further added, for the inforce-
ment and maintenance of fo fundamental and efta-

blifhed a right and liberty belonging to every Free-
man of the Kingdom. But in the examination of
queftions of Law of Right, befides the Laws or
A&s of Parliament, that ought chiefly to direct

,

and regulate every man's judgment, whatfoever
Vol. VII.

hath been put in practice to the contrary, there are

commonly ufed alfo former Judgments or Precedents*

and indeed have been fo ufed fometimes, that the

weight of reafon, of Law, and of Acts of Parlia-

ment, hath been laid by, and refglutions have been

made, and that in this very point, only upon the in-

terpretation and apprehenfion of precedents. Pre-

cedents, my Lords, are good media, or proofs of

illuftration or confirmation where they agree with

the exprefs Law ; but they can never be proof

enough to overthrow any one Law, much lefs feven

feveral Acts of Parliament, as the.number of them
is for the point. The Houfe of Commons there-

fore taking into confideration, that in this queftion,

being of fo high a nature, that never any exceeded

it in any Court of Juftice whatfoever, all the feveral

ways of juft examination of the truth fhould be

ufed, have alfo moft carefully informed themfelves

of all former judgments and precedents concerning

this great point either way, and have been no lefs

careful of the due prefervation of his Majefty's juft

Prerogative than of their own Rights. The prece-

dents here are of two kinds, either meerly matter of

Record, or elfe the former refolutions of the Judges,

after folemn debate in the point.

This point that concerns precedents, the Houfe
of Commons have commanded me to prefcnt to

your Lordfhips, which I fhall as briefly as 1 may, fol

do it faithfully and perfpieuoufly. To that end, my
Lords, before I come to the particulars of any of

thofe precedents, I fhall fiift remember to your

Lordfhips, that which will feem as a general key

for the opening and true apprehenfion of all them

of Record, without which key, no man, unlefs he

be vers'd in the entries and courfe of the King's-1

Bench, can poflibly underftand them.

In all cafes, my Lords, where any Right or Li-

berty belongs to the Subjects by any pofitive Law
written or unwritten, if there were not alfo a reme-

dy by Law, for the enjoying or regaining this Righc
or Liberty, when it is violated or taken from him,
the pofitive Law were moft vain, and to no pur-

pofe ; and it were to no purpofe, for any man to

have any Right in any land or other inheritance, if

there were not a known remedy, that is, an Action

or Writ, by which in fome Court of ordinary Ju-
ftice, he might recover it. And in this cafe of

Right of Liberty of Perfon, if there were not a

remedy in the Law for regaining it, when it is re-

ftrained, it were of no purpofe to fpeak of Laws,
that ordain it fhould not be reftrained. Therefore

in this cafe alfo, I fhall firfb fhew you the remedy,

that every Freeman is to ufe for the regaining of

his Liberty, when he is againft Law imprifoned,

that fo upon the legal courfe and form to be held in

ufing that remedy, the precedents or judgments

upon it, for all Judgments of Record rife out of

this remedy, may be eafily underftood. There are

in Law divers remedies for inlarging of a Freeman
imprifoned, as the Writs of Odio &? atia, and of

Homine rcplegiando, befides the common or moft
known Writs of Habeas Corpus, or Corpus cum caufa,

as it is alfo called.

The firft two Writs are to be directed to the

Sheriff of the County, and lie in fome particular

cafes, with which it would be untimely for me to

trouble your Lordihips, becaufe they concern not

that which is committed to my charge. But that

Writ of Habeas Corpus, or Corpus cum caufa, is

the higheft remedy in Law, for any man that is

imprifoned, and the only remedy for him, that is

X 2 im-
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imprifoned by the fpecial command of the King, or

the Lords of the Privy-Council, without fhewing
caufe of the commitment : neither is there in the

Law any fuch thing, nor was there ever mention of

any fuch thing in the Laws of this land, as a Peti-

tion of Right to be ufed in fuch cafes for Liberty

of the Perfon, nor is there any legal courfe for in-

largement to be taken in fuch cafes, howfoever the

contrary hath upon no ground or colour of Law
been pretended. Now, my Lords, if any man be

fo imprifoned by any fuch command, or otherwife,

in any prifon whatfoever through England, and de-

fire by himfelf, or any other in his behalf, this

"Writ of Habeas Corpus for the purpofe in the Court
of King's-Bench, the Writ is to be granted t.o him,

and ought not to be denied him, no otherwife than

another ordinary original Writ in the Chancery, or

other common procefs of Law may be denied ;

which amongft other things the Houfe refolved alfo,

upon mature deliberation, and I was commanded
to let your Lorufhips know fo much. This Writ

is directed' to the Keeper of the prifon, in whofe

cuftody the prifoner remains, commanding him that

after a certain day, he bring in the body of the pri-

foner, ad fubjicien-d. £s? recipiend. juxta quod curia

confideraverit, &c. una cum caufa captionis, ti? de-

tentionis ; and oftentimes una cum caufa detentionis

only, captionis being omitted.

The keeper, of the prifon thereupon returns by
what Warrant he detains the prifoner, and with his

return filed to his Writ, brings the prifoner to the

Bar at the time appointed •, when the return is thus

made, the Court judgeth of the fufficiency or infuf-

fkiency of it, only out of the body of it, without

having refpeci unto any other thing whatfoever-,

that is, they fuppofe the return to be true whatfo-

ever it be : if it be falfe, the prifoner may have-his

action on the Cafe againft the Goaler that brought

him. Now, my Lords, when the prifoner comes

thus to the Bar, if he defire to be bailed, and that

the Court upon the view of the return think him

in Law to be bailable, then he is always firft taken

from the Keeper of the prifon that brings him, and

committed to the Marfhal of the King's-Bench,

and afterwards bailed, and the entry perpetually is

Commiilitur Marifcallo fc? pcftea (raditur in Ball' %

for the Court never bails any man, until he firft be-

comes their own prifoner, and be in Cvjtodia Marif-

call' of that Court. But if upon the return of the

Habeas Corpus, it appear to the Court, that the

prifoner ought not to be bailed, nor difcharged

from the prifon whence he is brought, then he is

remanded or fent back again there to continue, until

by courfe of Law he may be delivered ; and the

entry in this cafe is Remittitur quoufque fecundum le-

gem deliberatus fuerit, or Remittitur quoufque, t3c.

'

which is all one, and the higheft award or judg-

ment that ever was or can be given upon an Habeas

Corpus. But if the Judges doubt only whether in

Law they ought to take him from the prifon whence

he came, or give a day to the Sheriff to amend his

Writ, as often they do, then they remand him only,

during the time of their doubt, or until the She-

riff hath amended his return, and the entry upon

that is Remittitur only, or Remittitur prifona prad.

without any more. And fo remittitur generally is

of far lefs moment in the award upon the Habeas

Corpus, than remittitur quoufque &c. howfoever the

vulgar opinions raifed out of the late Judgment
be to the contrary. All thefe things are of moft

known and conftant ufe in the Court of King's-

Bench, as it cannot be doubted but yourJLordfhips
will eafily know from the grave and learned, my
Lords the Judges.

Thefe two courfes, the one of the entry of Com-
mitting Marifcall. & pofted traditur in Ballium, and
the other remittitur quoufque, Wc. £5? remittitur ge-
nerally, or remittitur prifon* prad. together with
the nature of the Habeas Corpus, thus ftated ; it will

be eafier for me to open, and your Lordfhips to ob-
ferve, whatfoever fhall occur to the purpofe in the

precedents of Record, to which I fhall come now
in the particular. But before I come to the prece-

dents, I am to let you know the refolutions of the

Houfe of Commons touching the enlargement of
a man committed by the command of the King, or
the Privy-Council, or any other, without caufe

fhewed of fuch commitment : it is thus ; That if a

Freeman be committed or detained in prifon, or
'otherwife reftraine'd by the command of the King,
the Privy-Council, or any other, and no caufe of
fuch commitment, detainer, or reftraint, be ex-

preffed, for which by Law he ought to be commit-
ted, detained, or reftrained ; and the fame be re-

turned upon an Habeas Corpus granted for the party,

then he ought to be delivered and bailed.

This refolution, as it is grounded upon the Acts
of Parliament already fhewn, and the reafon of the

Law of the Land, which is committed to the

charge of another, and anon alfo to be opened to

you, is ftrengthened alio by many Precedents of
Record.

But the precedents of Record that concern this

point, are of two kinds, for the Houfe of Com-
mons hath informed itfelf of fuch as concern ic

either way. The firft, fuch as fhew exprefsly, that

Perfons committed by the command of the King,
or of the Privy-Council, without other caufe fhewed,
have been enlarged upon bail when they prayed it ;

whence it appears clearly, that by the Law, they
are bailable, and fo by Habeas Corpus to be fet at

liberty : for tho' they ought not to have been com-
mitted without a caufe fhewed of the commitment,
yet it is true that the reverend Judges of this Land did

pay fuch refpect to fuch commitments, by the com-
mand of the King, or of the Lords of the Council,

(as alfo to the commitment fometimes of inferior

perfons) that upon the Habeas Corpus, they rarely

ufed absolutely to difcharge the perfons inftantly,

but only to enlarge them upon bail ; which fufrt-

ciently fecures and preferves the Liberty of the Sub- '

ject, according to the Laws that your Lordfhips
have already heard, nor in any of the cafes is there

any difference made between fuch commitments by
the Lords of the Council, that are incorporated

with him. The fecond kind of precedents of Re-
cord are, fuch as have been pretended to prove the

Law to be contrary, and that perfons fo committed
ought not to be fet at liberty upon bail, and are in

the nature of objections out of Record.

I fhall deliver them fummarily to your Lord-
fhips with all faith, and alfo true copies of them

;

out of which it fhall appear clearly to your Lord-.
fhips, that of thofe of the firft kind, there are no
lefs than twelve, moft full and directly in the point, to

prove that perfons fo committed are to be delivered

upon bail : and amongft thofe of the other kind,

there is not fo much as one, not one, that proves at

all any thing to the contrary. I fhall firft, my
Lords, go through them of the firft kind, and
fo obferve them to your Lordfhips, that fuch fcru-

ples as have been made upon them by fome that

have
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have excepted againft them, fhall be cleared alfo

according as I fhall open them feverally.

The firft of rhe fir ft kind is of Ed. Illd's time,

it is in Pafibe 18 Ed. III. Rot. 33. The cafe was

thus.

King Ed. III. had committed by Writ, and that

under his great Seal (as nioft of the King's com-
mands in thofe times were) one John de Bildejlon,

a Clergyman, to the prifon of the Tower, without

any caufe fhewed of the commitment. The Lieu-

tenant of the Tower is commanded to bring him

to the King's Bench, where he is committed to the

Marfhal ; but the Court afks of the Lieutenant, if

there were any caufe to keep this Bildejlon in prifon,

befides that commitment of the King ; heanfwered,

no: whereupon the Roll fays, quia videtur cur. he.

j>rted. fuffxcient. von effe caujam prad. Johan. de Bilde-

jlon in prijona Dom. Regis hie dctinend' idem Johannes

admittitur per manucaptionem Witlielmi de Wakefield,

and fome others, where the Judgment of the point

is fully declared in the very point.

The Second, in the firft kind of precedents of

Record, is in the time of H.Ylll. one John Parker's

Cafe, who was committed to the Sheriff of London,

pro fecuritate pacts, at the Ju.it of one Brinton, ac pro

fufpicione felom'<£ committed by him in GlouceJlerJhire,

ac per mandatum Dom. Rs. he is committed to the

Marfhal of rhe Kiag's-Bench, £5? poftea ijlo eodem

termino traditur in Ball'. Here were other caufes of

the commitment, but plainly one was by the com-
mand of the King, fignified to the Sheriffs of London,

of which they took notice ; but fome have inter-

preted this, as if the commitment had been for fuf-

picion of felony by the command of the King, in

which cafe it is agreed of all hands, that the prifoner

is bailable , but no man can think fo of this prece-

dent, that oblerves the context, and underftands the

Grammar of it, wherein moft plainly ac per manda-

tum dom. Regis hath no reference to any other caufe

whatfoever, but is a fingle caufe enumerated in the

return by itfelf, as the Record clearly fheweth ; it is

in 22 H. VIII. Rot. 37.
The third is of the fame King's time, it is 35 H.

VIII. Rot. 33. John Black's Cafe ; he was com-
mitted by the Lords of the Council pro fufpicione

felonia ac pro aliis caufis illos moventibus, qui commit-

titur Maiifcallo & immediate ex gratia curia fpeciale

traditur in Ball'. They committed him for fufpi-

cion of felony, and other caufes them thereunto

moving, wherein there might be matter of State,

or whatfoever elfe can be fuppofed, and plainly the

caufe of their commitment is not expreffed •, yet the

Court bailed him without having regard to thefe un-
known caufes that moved the Lords of the Coun-
cil. But it has indeed fome difference from either

of thofe other two that precede, and from the other

nine alfo that follow ; for it is agreed, that if a

caufe be expreffed in the return, infomuch that the

Court can know why he is committed, that then he
may be bailed, but not if they know not the caufe.

Now if a man is committed for a caufe expreffed,

& pro aliis caufis Dominos de Concilia moventibus ;

certainly the Court can no more know in fuch a
cafe what the caufe is than any other.

The fourth of thefe is in the time of Queen Mary,
it is Pafch. 2 6? 3. P. dsf Mar. Rot. 58. Overton's
cafe : Richard Overton was returned upon an Habeas
Corpus, directed to the Sheriffs of London, to have
been committed and detained per mandatum pranobi-
lium Dominorum honorabilis Concilii Dominorum Regis
fcf Regina, qui committitur Marr. £s? immediate

traditur in Ball'. In anfwer to this precedent, or

by way of objection to the force of ir, it hath been

faid, that this Overton at this time ltood indicted

of High-Treafon. It is true, he was fo indicted,

but that appears in another Roll, that hath no re-

ference to the Return, as the return hath no refe-

rence to that Roll •, yet they that object this againft

the foreeof this precedent, fay, that becaufe he was

indicted of Treafon, therefore though he was com-
mitted by the command of the Lords of the Coun-
cil, without caufe fhewed, yet he was bailable for

the Treafon, and upon that was here bailed : than

which objection nothing is more contrary, either

to law or common reafon. It is moft contrary

to Law, for that clearly every Return is to be ad-

judged by the Court out of the body of itfelf, and

not by any other collateral or foreign Record
whatfoever. Therefore the matter^ of the indict-

ment here, cannot in Law be caufe of bailing of

the prifoner •, and fo it is adverfe to all common
reafon, that if the objection be admitted, it muft

of neceffity follow, that whofoever fhall be com-
mitted by the King, or Privy-Council, without

caufe fhewed, and be not indicted of Treafon, or

fome other Offence, may not be inlarged, by

reafon of fuppofition of matter of State. But that

whofoever is fo committed, and withal ftands fo

indicted, though in another Record, may be en-

larged, whatfoever the matter of State be for which

he was committed. The abfurdity of which aiTer-

tion needs not a word for further confutation, as

if any of the Gentlemen in the laft judgment,
ought to have been the fooner delivered, if he had
been alfo indicted of Treafon , if fo, Traytors and
Felons have the higheft privilege in perfonal li-

berty, and that above all other fubjects of the

Kingdom.
The fifth of this kind, is of Queen Mary's time

alfo, it is Pafch. 4 & 5 P. £sf Mar. Rot. 45. the cafe

of Edward Newport : he was brought into the

King's-Bench by Habeas Corpus out of the Tower
of London, Cum cattfa, viz. quod commijfus fuit pet

mandatum Concilii Doming Regina;, qui committitur

Marr. Ci? immediate traditur in Ballium.

To this the like anfwer has been made, as to that

other cafe of Overton's next before cited •, they fay

that in another Roll of another Term of the fame
year, it appears he was in queft ion for fufpicion of
coining, and it is true he was fo ; but the return,

and his commitment mentioned in it, have no re-

ference to any fuch offence, nor hath the bailment

of him relation to any thing, but to the abfolute

commitment by the Privy-Council : So that the an-

fwer to the'like objection made againft Overton's

cafe, fatisfies this alfo.

The fixth of thefe, is of Queen Elizabeth's time,

Mich. 9 El. Rot. 25- the cafe of The. Laurence ;

this Laurence came in by Habeas Corpus, returned

by the Sheriffs of Loudon, to be detained in prifon

per mandat. Concilii Domino; Regina, qui committitur

Marr. & fuper hoc traditur in Ballium.

An objection hath been invented againft this alfo ;

it hath been faid, that this man was pardoned, and
indeed it appears fo in the margin of the Roll,

where the word pardonattCr is entred : but clearly

his enlargement by bail was upon the body of the

Return only, unto which, that note of pardon in

the margin of the Roll hath no relation at all ; and
can any man think, that a man pardoned (for

what offence foever it be) might not as well be

committed for fome Arcanum, or matter of State,

as
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as one that Is not pardoned, or out of his innocency

wants no pardon ?

The feventh of thefe is in the fame year, and of

Eafter-Term following ; it is P. 9. Rot. 68. Rob.

Conjlable's cafe : He was brought by Habeas Corpus

out of the Tower; and in the return it appeared he

was committed there, per mandatum privati Concilii

Domina Regina, qui committilur Marr. £sf poftea ifto

eedem ter' traditur in Ball'. The like objection

hath been made to this, as that before of Laurence,

but the felf-fame anfwer clearly fatisfies for them
both.

The eighth is of the fame Queen's time in Pafcb.

20 El. Rot. 72. John Browning's cafe. This Browning

came by Habeas Corpus out of the Tower, whither

he had been committed, and was returned to have

been committed, perprivat. Concil. Domina Regina,

qui committitur Marr. & poftea ifto eodem termino tra-

ditur in Ball. To this it hath been faid, that it was
done at the Chief-Juftice Wray's Chamber, and not

in the Court : and thus the authority of the prece-

dent hath been leffen'd or flighted. If it had been

done at his Chamber, it would have proved at leaft

this much, that Sir Cbriftopber Wray, then Chief-

Juftice of the King's-Bench, being a grave, learned

-and upright Judge, knowing the law to be fo, did

bail this Browning, and enlarge him, and even fo

Jar the precedent were of value enough ; but it is

plain, that though the Habeas Corpus were return-

able, as indeed it appears in the Record itfelf, at

his Chamber in Serjeants-Inn, yet he only committed

him to the King's-Bench prefently, and referred the

confideration of inlarging him to the Court, who
afterward did it : For the Record fays, Et poftea ifto

eodem termino traditur in Ball, which cannot be of an

enlargement at the Chief-Juftice's Chamber.

The ninth of this firft kind is Hill. 40 El. Rot. 62.

Edward Harecourt's cafe ; he was imprifoned in the

Gatehoufe, and that per Dominos de private Concilio

Domina Regina pro certis caufis eos moventibus & ei

ignolis : and upon his Habeas Corpus was returned

to be therefore only detained, Qui committitur

Marr. (J poftea ifto eodem termino traditur in Ball.

To this never any Colour of anfwer hath been yet

offered.

The tenth is Catesbie
,
s cafe in the vacation after

Hill. Term, 43 El. Rot. Robert Catesbie was com-
mitted to the Fleet /w warrantum diver/or. prano-

bilium viror. de privato concilio Domina Regina ; he

was brought before Juftice Fenner, one of the then

Juftices of the King's Bench by Habeas Corpus at

Winchefter-houfe Southwark. Et commijj. fuit Marr.

per prafat. Edwardum Fenner, &? ftatim traditur in

Ball.

The eleventh is Rich. Beckwitb's cafe, which was

in Hil. twelfth of King James, Rot. 153. He was

returned upon his Habeas Corpus to have been com-
mitted to the Gatehoufe by divers Lords of the

Privy-Council ;
Qui committitur Marr. & poftea ifto

eodem termino traditur in Ball.

To this it hath been faid by fome, that Beckwith

was bailed upon a letter, written by the Lords of

the Council to that purpofe to the Judges •, but it

appears not that there was, ever any letter written

to them to that purpofe : which though it had been,

would have proved nothing againrt the authority

of the Record ; for it was never heard of, that

Judges were to be directed in point of Law by

letters from the Lords of the Council, although it

cannot be doubted, but that by fuch letters fome-

times they have been moved to bail men, that

would or did not afk their enlargement without fuch

letters, as in fome examples I fhall fhew your
Lordfhips among the precedents of the fecond
kind.

The twelfth and laft of thefe is that of Sir Tbo.

Monfon's cafe ; it is Mich. 14 Jac. Rot. 147. He
was com mitted to the Tower per warrantum a di-

ver/is Dominis de privato Concilio Domini Regis locum

teventi direilum •, and he was returned by the Lieu-

tenant to be therefore detained in prifon, qui commit-

titur Marr. ci? fiiper traditur hoc in Ball.

To this it hath been anfwered, that every body
knows by common fame, that this Gentleman was
committed for fufpicion of the death of Sir Tbo.

Overbury, and that he was therefore bailable : a moft
ftrange interpretation, as if the body of the Return

and the Warrant of the Privy-Council, fhould be

underftood, and adjudged out of fame only. Was
there not as much a fame, why the Gentlemen, that

were remanded in the laft judgment, were com-
mitted, arid might not the felf-fame reafon have

ferved to enlarge them, their offence (if any were)

being I think much lefs' than that for which this

Gentleman was fulpedled ?

And thus I have faithfully opened the number of

twelve precedents, moft exprefs in the very point

in queftion, and cleared the objections that have

been made againft them.

And of fuch precedents of Record as are of"the

firft kind, which prove plainly the pradlice of for-

mer ages, and judgment of the Court of King's-

Bench, in the very point, on the behalf of the Sub-
ject, my Lords, hitherto.

I come next to thofe of the fecond kind, or fuch

as are pretended, that perfons fo committed are not

to be enlarged by the Judges upon the Habeas Cor-

pus brought, but to remain in prifon ftill at the com-
mand of the King or the Privy-Council.

Thefe are of two natures ; the firft of thefe are,

where fome affentof the King or the Privy-Coun-
cil appears upon the enlargement of a prifoner fo

committed ; as if, that becaufe fuch affent appears,

the enlargement could not have been without fuch.

affent.

The fecond of this kind, are thofe which have
been urged as exprefs teftimonits of the Judges de-

nying bail ; and in fuch cafes, I fhall open thefe al-

fo to your Lordfhips : which being done, it wiH

moft clearly appear, that there is nothing at all in

any of thefe, that makes any thing at all againft

the Refolution of the Houfe of Commons, touch-

ing this point ; nay, it is fo far from their making
any thing againft it, that fome of them add good
weight alio to the proof of that refolution.

For thofe of the firft nature of this fecond kind

of precedents, they begun in the time of H. VII.

Tbo. Brugge, and divers others were imprifoned in

the King's-Bench ad mandatum Dom. Regis, they

never fought remedy by Habeas Corpus, or other-

wife, for ought appears : But the Roll fays, that

Dominus Rex relaxavit mandatum, and fo they were

bailed. But can any man think, that this is an

Argument either in Law or common reafon, that

therefore they could not have been bailed without

fuch affent ? It is common in cafes of common per-

fons, that one being in prifon for furety of the peace

or the like, at the fuit of another, is bailed up-

on the releafe of the party plaintiff; can it follow,

that therefore he could not have been bailed with-

out fuch releafe? nothing is more plain than the

contrary. It were the fame thing to fay, that if it

aP-
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appear, that if a plaintiff be non-fuit, therefore tm-

lefs he had been non-fiiit, "he could not have been

barr'd in the fuit. The cafe laft cited is Mich. 7 H.

VII. rot. 6.

The very like is in the fame year, Hill. 7 H. VII.

Rot. 1 3. The cafe of Will. Bartholomew, Mil. Chafe,

and divers others, and the felf-fame anfwer, that is

given to the other, clears this.

So in the fame year, Pafch. 7 H. VII. Rot. i%.

John Beomond's cafe is the fame in fubftance with

thofe other two, and the felf-fame anfwer alfo fatis-

fies, that clears them.

The next cafe is, Mich. 22 H. VII. Rot. 8. Tho.

Tern's cafe ; he was committed adfee . pads, for the

fecurity of the peace, at the fuit of one Freeman,

and befides, ad mandatum Bom. Regis. And firft,

Freeman relaxavit fee. pacts, and then Sir James

Hobbart, the then King's Attorney-General relaxa-

vit mandatum Bom. Regis ; and hereupon he is bail-

ed. The releafe of the King^s Attorney no more

proves that he could not have been enlarged, with-

out fuch releafe or affent, than that he could not

have been bailed, without releafe of furecy of the

peace by Freeman.

The very like is in Hill. 9 H. VII. Rot. 14. The
cafe of Humphry Broch, which proves no more here

than the reft of this kind already cited.

Then for this point alfo, Broome's cafe of Queen
Elizabeth's time, \sTrin. 39 El. Rot. 128. Lau-

rence Broome was committed to the Gatehoufe per

mandatum Bom. Concilii Bomina Regime, and being

returned fo upon the Habeas Corpus, is firft com-
mitted to the Marfhalfea as the courfe is, and then

bailed by the Court ; which indeed is an exprefs

precedent, that might perhaps well have been added

to the number of the firft twelve : which fo plainly

fhews the practice of enlarging prifoners in this cafe,

by judgment of the Court upon the Habeas Corpus.

But it is true, that in the Scrolls of that year,

where the bails are entred, but not in the Record

of the Habeas Corpus, there was a note, that this

Broome was bailed per mandatum privati Concilii 5

but plainly this is not any kind of Argument, that

therefore in law he might not have been otherwife

bailed.

The felf-fame is to be faid of another of this kind,

in Mich. 40 El. Rot. 37. Wenden's czk. Tho. Wen-
den was committed to the Gatehoufe by the Queen

and the Lords of the Council pro certis caufis gene-

rally ; he is brought by Habeas Corpus into the

King's-Bench, and bailed by the Court. But it is

faid, that in the Scrolls of that year, it appears that

his enlargement was per confenfum Bom. privati Con-

cilii , and it is true that the Queen's Attorney did

tell the Court, that the Lords of the Council did

affent to it. Follows it therefore, that it could not

have been without fuch affent ?

Next is Hill. 43 El. Rot. 89. When divers Gen-
tlemen of fpecial Quality were imprifoned by the

command of the Privy-Council ; the Queen being

gracioufly pleafed to enlarge them, fends a com-
mandment to the Judges of the King's-Bench, that

they fhould take fuch a courfe, for delivering them
upon bail as they fhould think fit : and they did fo,

and enlarged them upon Writs of Habeas Corpus.

Follows it therefore, that this might not have been

done by Law, if the parties themfelves had defired

it?

So in Trin. 1 Jac. rot. 30. Sir John Brocket being

committed to the Gatehoufe, is returned to ftand

committed per mandatum privati Concilii, and he is

*59
inlarged virlute warranti a Concilio pradiflo. But
the fame anfwer that fatisfies for the reft before cited,

ferves for this alfo.

The laft ofthefe, is Reynar's cafe, in Mich.12 Jac.
rot. 119, He was committed to the Gatehoufe, by
the Lords of the Council, and being brought into

the King's-Bench by Habeas Corpus, is inlarged up-
on bail j but this they fay was upon a letter written

from one of the Lords of the Council to the Judges.
It is true, that fuch a letter was written, but the an-
fwer to the former precedents of this nature, arc

fufficient to clear this alfo.

And in all thefe obfervej

1. That it appears not, that the party ever de-
fired to be inlarged by the Court, or was denied it.

2. Letters either from the King or Council can-

not alter the law in any cafe : fo that hitherto no-
thing hath been brought on the contrary part, that

hath any force or colour of reafon in it.

We come now, my Lords, to thofe precedents
of the other nature cited againft the liberty of the

fubject : that is, fuch as have been ufed to miflike

that petfons fo committed may not be inlarged by
the Court.

They are in number eight, but there is not one of
them that proves any fuch thing, as your Lordfhips
will plainly fee upon opening them.

The firft four of them are exactly in the fame
words, faving that the names of the perfons and the

prifons differ; I fhall therefore recite them all one
after another, and then clear them together.

The firft is Richard Everard's cafe, Hill. 7. Hen.
VII, rot. 18. He and others were committed to the

Marflialfea of the Houfhold, per mandatum domini
Regis, and fo returned upon 3 Habeas Corpus into

the King's-Bench ; whereupon the entry is only Qui
committitur Marr. &c.
The fecond is Hill. 8 Hen. VII. Richard Cherry's

cafe ; he was committed to the Mayor of tVindfor,

per mandatum domini Regis, and fo returned upon a
Habeas Corpus ; and the entry is only, Qui commit-
titur Marr. &c.
The third is Hill. 9 Hen. VII. rot. 14. Chrifiopher

Burton's cafe, who was committed to the Marfhal-
fea of the houfhold, per mandatum domini Regis, and
fo returned upon his Habeas Corpus ; and the entry
is likewife, Qui committitur Marr. &c.
The fourth is George Urfwick's cafe, Paf. 19.

Hen. VII. rot. 19. he was committed to the Sheriffs

of London, per mandatum domini Regis, and return-

ed fo upon his Habeas Corpus, Qui committitur Marr.
&c.

Thefe four have been ufed principally, as exprefs
precedents, to prove that a prifoner fo committed
cannot be inlarged ; and perhaps at the firft fight,

to men that know not, and obferve not the courfe
and entries of the Court of King's-Bench, they may
be apprehended to prove as much : but in truth
they rather prove the contrary, at leaft there is no
colour in them of any fuch matter as they have been
ufed for. To which purpofe I befeech your Lord-
ffiips to call to your memories, that which I firft

obferved to you touching the courfe of that Court.

Where a prifoner is brought in by Habeas Corpus,

he is (if he be not to be remanded) firft committed
to the Marfhal of the Court, and then bailed as his

cafe requires. This is fo certain, as it can never be
otherwife. Now thefe men being thus committed
by the exprefs command of the King, are firft, you
fee, taken from the prifons whither they were firft

committed ; wherein you may obferve, my Lords

that
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that if a general fufpicion oF matter of State were of

Force in fuch a cafe, it might be as needful in point

of State, to have the prifoner remain in the prifon,

where the King by fuch an abfolute command com-
mitted him, as to have him at all committed.

When they have taken them from the prifons where

before they were, they commit them to the Mar-
ihal of their own Court, which is but the firft ftep

to bailing them. Now it appears not indeed that

they were bailed, for then Traditur in Ball, had fol-

lowed, but nothing at all appears that they were de-

nied it ; perhaps they never" afked it, perhaps they

could not find fuch as were fufficient to bail them.

And in.truth, whenfoever any man is but removed
from any prifon in England (though it be for debt

or trefpafs only) into that Court, the entry is but in

the felt-fame fyllables as in thefe four cafes.

And in truth if .thefe proceedings did prove, that

any of the prifoners named in them were not bail-

able, or had been thought by the Court not to have

been bailable •, it will neceffarily follow, that no
man living that is ordinarily removed from any pri-

fon into the King's-Bench •, or that is there upon any

ordinary action of debt, or action of trefpafs, could

be bailed, for every man that is brought thither, and

not remanded, and every man that is arretted but

For a debt or trefpafs, and was returned into that

Court, is likewife committed to the Marfhal of that

Court, and by the felf-fame entry, and not other-

wife ; yet thefe-four have been much flood on, and

have ftrangely milled the judgment of fome that did

not, or would not feem to underftand the courfe of

that Court.

The fifth of this nature is, Edivard Page's cafe ;

it is Tr. 7 Hen. VIII. This might have been well

reckoned with the former four, had not the mifen-

try of the Clerk only made it vary from them. Ed-
ward Page was committed to the Marjhalfea of the

houfhold, and that per mandalum demini Regis, and

returned to be therefore detained, and the entry is

<$ui commiltilur Man. Hofpitii Dm. Regis. This

word Marr. is written in the Margin of the roll;

this hath been ufedto prove, that the Judges remand-

ed this prifoner ; if they had done fo, the remand-

ing had been only while they advifed, and not any

fuch award which is given when they adjudge him

not bailable. But in truth the word Committitur

fhews, that there was not any remanding of him,

nor doth that Court ever commit any man to the

Marjhalfea of the houfhold : and befides, the word
Marr. for Marefcallo in the margin, fhews plainly

that he was committed to the Marfhal of the King's-

Bench, and not remanded to the Marjhalfea of the

houfhold ; for fuch entry of that word in the mar-

gin, is perpetually in cafes of that nature, when they

commit a man to their own prifon, and fo give him
the firft ftep to bailment, which he may have if he

ask it, and can find bail. And doubtlefs thefe

words of Hofpitii pr<ed. were added by the error of

the Clerk, for want of diftinction in his understand-

ing, from the Marr. of the King's-Bench, to the

Marfhal of the houfhold.

The fixth of thefe is Thomas Csefar's cafe ; it is

8 Jac. rot. 99. This Cafar was committed to the

Marjhalfea of the houfhold, per mandatum domini

Regis, and returned to be therefore detained, and

indeed a remittitur is in the roll, but not a remittitur

quoufque, but only that kind of remittitur which is

only ufed while the Court advifes. And in truth

this is fo far from proving any thing againft the re-

folution of the Houfe of Commons, that it appears

that the opinion of the reverend Judges of that

time was, that the return v, as inefficient, and thaj:

if it were not amended, the prifoner fhall be dis-

charged. For in the Book of rules in the Court of
Mich. Term (when Cafar's eafe was in queftion)

they exprefsly ordered, that if the Stewards Mar-
fhal did not amend their return, the prifoner fhould
be abfolutely difcharged: the words of the rule are,

Nifi Senefcallus & Marefcal. Hofpitii domini Regis

fufficienter returnaverint breve de Habeas- Corpus Tho-
ma Cafar dier. mercur. prox. poft quindenam fcilicet

Martin, def. exonerabitur. And this is alfo the
force of that precedent, but yet there hath been an
interpretation -jpon this rule. It hath been faid that

the Judges gave this rule, becaufe the truth was,

that the return was falfe, and that it was well known,
that the prifoner was not committed by the imme-
diate command of the King, but by the command
of the Lord-Chamberlain, and thence (as it was
faid) they made this rule ; but this kind of inter-

pretation is the firft that ever v/as fuppofed, that

Judges fnould take notice of the truth or falfhood

of the return, otherwife than the body of the re-

turn could inform them. And the rule itfelf fpeak3
plainly of the fufficiency only, and not of the truth,

or falfhood of it.

The feventh of thefe, is the cafe of James Def-
maijlres, Edward Emerfon, and fome others that

were Brewers, and were committed to the Marjhal-

fea of the houfhold, per mandatum domini Regis, and
fo returned upon Habeas Corpus: and it is true, thaE

the roll fhews that they were remanded, but the re-

manding was only upon advifement. And indeed
the grave and upright Judges of that time were fo

careful, left upon the entry of the remanding, any
fuch miftake might be, as might perhaps miflead

pofterity in fo great a point, that they would ex-
prefsly have this word {immediate) added to the

Remittitur, that fo all men that fhould meet with the

roll might fee, that it was done for the prefent on-
ly, and not upon any debate of the queftion. And
befides, that there is no quoufque to it, which is

ufually added ; when the higheft award upon de-
bate or refolution of this kind is given by them.

The eighth of thefe is, the cafe of Saltonfiall ; it

is Hill. 12 Jac, Sir Samuel Saltonfiall was commit-
ted to the Fleet, per mandatum domini Regis ; and
befides, bythe Court of Chancery, for difobeyingan

order of that Court, and is returned upon his Habeas
Corpus, to be therefore detained. And it is true

that a Remittitur is entred in the roll, but it is

only a remittitur"prifone pradicl', without quoufqut

fecundum legem deltberatus fuerit : and in truth it

appears on the Record, that the Court gave the

Warden of the Fleet, three feveral days at feveral

times, to amend his return, and in the interim re-

mittitur prifona prad'. Certainly if the Court had'

thought that the return had been good, they would not

have given fo many feveral days to have amended it

;

for if that mandatum domini Regis had been fufficient

in the cafe, why need it to have been amended ?

The ninth and laft of thefe is, Tr. t^Jac rot. ft.
the cafe of the fame Sir Samuel Saltonfiall: he is re-

turned by the Warden of the Fleet, as in the cafe

before, and generally, remittitur is in the roll, which

proves nothing at all, that therefore the Court

thought he might not by law be inlarged ; and be-

fides, in both cafes he ftood committed alfo for dif;

obeying an order in the Chancery.

Thefe are all that have been pretended to the con-

trary in this great point, and upon the view of

them
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them thus Opened t<5 yo<*' Lordfhips, it is plain,

that there is not one, net lb much as one at all ;

.that provoth any fiich thing, as that perfons com-

mittal by the command of the King, cr the Lords

.of the Council without caufe (hewed, might not be

enlarged ; but indeed the moll of them cxprefsly

•prove rather the contrary.

Now, my Lords, having thus gone through the

precedents of Record, that concern the point of ei-

ther fide, before I come to the other kind of prece-

pts, which are the folemn relblutions of Judges

'in former times; I Bull (as I -am commanded alfo

by the Houfe of Commons) represent unto your

-Lord (hips fomewhat elfe they'have thought very

confiderablc ; .with which they met,'whilft they

were 'in a rnofl: careful enquiry of- whatfocver con-

cerned them in this great queftion.

(t is, my Lords, a draught of an entry of a judg-

ment in that, great cafe lately adjudged in the Court

of King's-Bench, when divers Gentlemen imprifoned

per fpeciak mandaum domini Regis, were by the a-

ward and order of the Court, after folemn debate,

fenc back to prildn, becau'fe it was expreftly faid,

they could not in Juftice deliver them, though they

prayed to be bailed. The cafe is famous, and well

known to your Lordfhips, therefore I need not

further, to .mention it: as yet indeed there is no judg-

ment entered upon the roll, but- there is room -e-

nough for any kind of judgment to be entered.

But, my' Lords, there is a form of a judgment, a

mod unufual one ; fuch a one as never was in any
fuch cafe before (for indeed there was never before

any cafe fo adjudged) and thus drawn on by -a

chief Clerk of that Court (by direction of Mr. At-
torney-General) as the Houfe was informed by the

Clerk, in which the reafori of the judgment, and

remanding of thofe Gentlemen, is exprefied in fuch

•fort;.' as if it fhould be declared -upon Record for

ever, that the. laws were, that no man could ever be

inlargcdTrom imprisonment that flood committed
by fuch an abfolute command.

The draught is only in Sir John Heveningham's
pafe, being one of 'the Gentlemen that was remand-
ed, and it was made for a form for all the reft. The
words of it are after the u'fiial entry of aCuria a&vi-

fsre vult for. a time ; That vifis retnr. pradiU. hie non
diverfaantiqms ruordisin Oaria hie remanent, crmjimi-

ius, riiGlurtiq;dcl;h'ralione, indeprt-

ns habita, co quod nnUa Ipeci'atis can/a captionisjtve df-

ien/ioJiisprJd. Johamris cxprhmtur, fedgeneraliter quo'd

(kitniv.i
. sft in. ptHftoui pr<ed'. per fpeciale mandatum

tfomini Regis, ide> prod'. Julxmnes remittitur prefat.

tuftodi Man-, lifojfjtii pfa'd, falvo cuftodiend. mtauff,

tic. that ! is quiuf/fue pcund'um legem deliberates

fuerit. And if .dhaV" Court, -that is the higheft for or-

dinary J.iaftice, cannrtt deliver' \\\m fecundmn legem-,

what law is there, I beieech you, my Lords, that

can be fought' tor 'in affy Other inferior Court-to-de*
liver him? Now, my Lords, btcaufe this draught,
if it were entered in the roll, (as it was prepared for

no other purpo(i-) would' be as great a declaration,

contrary 'to the -many
• Acfs -of Parliament already

cited, contrary to all precedents of former .times,

and to all realbn of law ; to the utter fubverfion of
the higheft liberty and right belonging to every
Freeman, oi -this K.if'p.doirS," and for- 'that efpeoially

alfo it fui vei's ancient records had been
looked Vnio by tti ift like cafes* by wrlich

Vol. VI!.'

records their judgments were directed ; whereas in

truth, there is not any one record at all extant that'

with any colour (not fo much indeed as with any

colour) warrants the- judgment : then fore the Houfe
of Commons thought fit alfo, thac I fhould with

the reft that hath been faid fhew this draught alio to

your Lordfhips.

I come now to the other kind of precedents, that

is, folemn refolutionsof Judges, which being not of

record, remain only in authentick copies : but of

this kind there is but one in this cafe, that is the re-

solution of all the Judges in the time of Queen Eli-

zabeth. It was in the 34th of her reign, when divers

perfons had been committed by abfolute command,
and delivered by the J uft ices of the one Bench or the

other; whereupon it was de-fired, that the Judges
;would declare in what cafes peribns committed by
fuch command were to be inlarged, which hath been

varioufly cited, and varioufiy apprehended.

The Houfe of Commons therefore defiring with

all care, to inform themfelves as fully of the truth

of it,, as poflibly they might, got into their hands

from a member of their Houfe, a Book of felected

cafes ; collected by a reverend and learned Chief-

Joftice of the Common-Pleas, that was one of
them that gave the refolution, which is entred at

large in that Book : I mean the Lord Chief-Juftice

Anderfon, it is written in the Book with his own
hand, as the reft of the Book is, and howfoever ic

hath been cited, and was cited in that great judg-
ment upon the Habeas Corpus in the King's- Bench,

as if it had been, that upon fuch commitments the

Judges might nst bail the prifoners ; yet it is moft
plain that in the refolujlgpn itfelf, no. fuch thing is

contained, but rather expreffed the contrary. I lhali

better reprefent it to your Lordfhips by reading it,

than by opening it.

' Tb'in'ii was redd here. [See ante 147, 148.]
*

If this refolution doth refqlve any thing, it doth
indeed upon the .enquiry refolye fully the contrary to

that which hath been .pretended, and enough for the

maintenance of the ancient and fundamental point of

liberty of the perfon, to be regained by Habeas Cor-

pus when any is imprifoned. And I the rather

thought it, fit now to read it to your Lord Ihips, that

it might be -at large heard.; becaufe in the great j udg-

mSfttin.xhtCKi.iig'ii-Benfb, though it was cited at the

bar, as agai.iiib this point of perfonal liberty, as alfo

at. the Bench, yetj though every thing elfe of record

fbst was, ufed, were at large read openly, this was
not read either at Bn or Bench : for indeed if it

b^d, .-every .hearer would eafily have known the

force of: it, to have been indeed contrary to the

judgment:

My Lords, hfiving thus gone through the charge.

Committed to me by the Houfe of Commons, and
haying thus mentioned to your Lordfhips, and o-

pened the many precedents, of records, and that

draught of the judgment in this like cafe, as alfo

this refolution ; I. (hall now (as I had leave and di-

rection given me, left your Lordfhips fhould be put

to much, trouble, and expenceof time in finding or

getting Copies at large of thofe things which 1 have

cited) offer alfo to. your Lord (hips authentick Co-
pies! of , them, all, and fo leave them, and whatfoever

elfe'L have ("aid; to 'your Lordfhips further confi-

deration.

Y, The
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The true Copy of the Precedents of Record.

Inter Record. Dom. Regis Caroli in Thefauro

Recept. Scaccarii fui fubcuftodiaDom. Thefaurar.

& Camerar. ibidem remanen. viz. Placita co-

ram Domino Rege apud Weftmonaft. de Ter'

Pafche anno Regis Edwardi III. poft conqueft.

Anglias 1.8. inter alia fie continetur ut. fequitur.

Rot. 33. Adbuc de termino Pafch.

DOminus Rex mandavit dileclo & fideli fuo

Roberto de Dalton Conftabular' Turris fua;

London vel ejus locum tenent' bre. fuum in hsec

verba : Edwardus Dei gratia Rex AngTiaj, Francias,

& Dominus Hibernia: dilecto et fideli fuo Roberto

de Dalton Conftabular' Turris fuas London vel

ejus locum tenent. falutem. Mandamus quod Jo-
hannem Bildefton capellan' quern vie. noftr.

London ad mandatum noftrum apud pred. Turrim
vobis liberavit ab eifdem recipiatis & in prifona

noftra Turris London pred. falvo cuftodir' fac'

quoufque aliud fuper hoc duxerimus demandand. tefte

meipfo apud Turrim noftram London 30 die Martii

Anno regni noftri Anglia: 16. Regni vero noftri

Francis 30. Et modo fcilt. in Craft. Afcen. Dom.
anno Regis nunc 8. coram Domino Rege apud
Weftminft. venit Johannes de Wynwick locum
tenens pred. Conftabular. & adduxit coram Jufticiar'

hie in Cur. pred. Johannem de Bildefton quern

ille a prefat. Vicecomit. virtute brevis pred. recepit.

&c. Et dicit quod ipfe a Domino Rege habuit man-
dat. ducend. & liberand. corpus ipfius Johannis

de Bildefton prefat. Jufticiar. hie, &c. Et quefitum

eft de pred. Johanne de Wynwick fi quam aliam

detentionis prefat. Johannis de Bildefton habeat

Caufam. Qui dicit quod non nifi bre. pred. tantum.

Et quia videtur cur. bre. pred. fufficien. non efle

predict. Johannis de Bildefton prifon. Marr' Re-
gis hie retinen. &c. Idem Johannes dimittitur

per manus Willielm. de Wakefield rectoris Eccle.

de Willingham, Johannis de Wynwick in Com.
Kane. Johannis de Norton in Com. Norff. Nicolai

de Blandefford in Com. Middl. & Rogeri de Brom-
ley in Com. Stafford, qui eum manuceperunt

habend. eum coram Domino Rege in Oclabis

Sancti Trin. ubicunque &c. viz. Corpus pro cor-

pore &c. Ad quas Octabis Sanct. Trin. coram

Domino Rege apud Weftm. ven. pred. per fnanus

pred. Et fuper hoc mandavit Jufticiar. fuis hie

quoddam bre. fuum Clauf. in hsec verba, Edwardus
Dei gratia Rex Anglia:, & Francise, & Dominus
Hiberniae, dilectis & fidel. fuis Willielmo Scot, &
fociis fuis jufticiar' ad placita coram nobis tenend.

afilgnat. faltem cum nuper mandaverimus dilecto

& fideli noftro Roberto de Dalton Conftabular'

Turris noftra; London vel ejus locum tenen. quod

Johannem de Bildefton Capellanum capt. & detent,

in prifona Turris pred. per preceptum noftrum pro

fufpicione contrafa&ionis magni Sigilli noftri cum
Attachiat. & aliis caufis caption. & detentionem

pred. tangent, falvo & fecur' duci fac' coram nobis

in Craft. Afcen. Dom. ubicunque tunc fuiflemus in

Anglia prifona: Marefcall. noftr. coram nobis li-

berand. in eadem quoufque per'quendam informa-

torem effemus plenius informat. cuftod. <&c tuta

inde informatione pred. ulterius pred. fuper hoc

fieri fecerimus quod fore viderimus faciend. fecun-

dum legem, & confuetudinem Regni noftri An-
glia:, nos in cafu quod dictus Informator non ven.

coram nobis ad informancl. nos plenius fuper premifT.
volentes eidem Johannem ea de caufa Jufticiar' de-
ferre in hac parte vbbis mandamus qund fi pred.
Informator in Quinden. Sanct. Trin. prox. futur.'
vel circa non venit fuper hoc plenius informat!
tunc advent, ejufdem informator is minime expeclar!
eidem Johanni fuper hoc fieri fac. Juftic. comple-
ment, prout fore videritis faciend. fecundum legem
& confuetudinem Regni noftri Anglia:, tefte meipfo
apud Weftminft. 12 Maii Anno Regni noftri
Anglia: 18. Regni vero noftri Franc' quinto. Quo
quidem bre. refpect. fail, eft proclamatio quod
fiquis diclurn regem fuper premifT. informare vel
erga ipfum Johannem profequi raluerit, quod ve-
niat. Et fuper hoc venit pred. W. de Wakefield
Nicholas de Wandfworth, Johannes Brynwyn'
Johannes de Longham, Johannes de Norton, &
Rogerus de Bromley omnes de Com' Midd' & man'
pred. Johannem de Bildefton habend. eum coram
Domino Rege de die in diem ufque ad prefat' quin-
den. Sanft. Trin. ubicunque, &c. Ad quern diem
Anno 18. coram Domino Rege apud Weftminft.
venit pred. Johannes de Bildefton per manus pred!
& iterata facta eft proclam. in forma qua fuperius!
&c. et nullus venit ad dictum Regem informand'
&c. per quod conceff. eft quod pred. Johannes de
Bildefton eat inde fine die falva femper afttone Dcm.
Regis fi qua, &c.

De Ter' Sanft. Hillar' Anno 22 H. VIII. fc? per cont.
Rot. ejufdem Rotul. 38.

Johannes Parker per Ricardum Choppin, &
W. Daunfey Vic' London virtute brevis Dom.
Regis de Latitat, pro pace verfus ipfum Johannerri
Parker ad fed. Johannis Bruton eis inde direct.
& coram Rege duel, eum caufa, viz. quod idem
Johannes Parker capt. fuit in civitate pred. pro
fecu' pads pred. & pro fufpicione felonia: per ip-
fum apud Croweall in Com. Gloceft. perpetrat. per
nomen Johannis Parker de Thornbury in Com.
Gloceft. Corfer, alias did. Johan. Charbs de eoderri
Com' Surgeon, ac per mandatum Dom. Regis nun-
ciat' per Robertum Peck gen' de Cliffords- Inn,
qui committitur Marr' &c. & poftea ifte eodem
termino traditur in Ballium Thoma; Atkins de
Thornbury pred. Weaver, & Willi. Nole de
eadem villa & Dom. ufque a die Pafche in unum
men. Weaver ubicunque Sec. Et quod idem Jo-
hannis Parker citra eundem diem perfonaliter com-
paruit coram Jufticiar' Dom. Regis ad prox. ge-
neral. Goal deliberation' in Com. Gloceft. prox.
tenend. ad fubjiciend. & recipiend. ea omnia, &
fingula qua: prefat. Jufticiar' de eo tunc ordinare
contigerint, &c. viz. Corpus pro corpore &c.
Ad quern diem pred. Johannis Parker licet ipfi 4.
placit. folemniter exact, ad comparend. non ven.
ideo caperet eum pier' Trin. ad quern diem ex
Oclab. Trin. poftea Trin. 24 H. VIII. ex Craft,
quinden. Pafche. Ad quern diem bre. & vie' return*
quod ad Huft. tent, apud London, die lune prox*
poft feft. Sancle Scholaftice Anno Regis H. VIII.

25. Johannes Parker, & W. Nole utl' fuer. prcut
patet per bre. Regis de Ter' Pafche Anno 25. Rs.
pred.

De Ter. Sanft. Mich, anno 25 H. VIII. fcf per cont.

ejufdem Rot. 33.
Johannem Bincks per Ro. Baker Ar. Senefcall.

Cur. Marr. & Radum Hapton Mar' ejufdem Cur.
virtute brevis Dom. Regis de Habeas Corpus ad

fub-
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fubjiciend. & recipiend. &c. eis inde direct, coram

Domino Rege duct' cum caufa, viz, quod ante

adventum brevis pred. Johannes Bincks captus flair,

per mandatum privati Conciiii Dom. Regis pro

iufpicione felonife, & pro aliis caufis illos movent.

& due' ad Goal. Marr. & ibidem detent, virtute

Goal* pred. qui committitur Marr. &c. Et imme-
diate ex gra' cur. fpecial' pred. Johannes Bincks

de Magna Marlow in Com. Buck. Weaver traditur

in Bui). Thomas Bignam de London Gent. &
Johanni Woodward de Marlow pred. Taylor

ufque in craft. Sand. Martin, ubicunque &c. ut-

que pleg. corpus procorpore, &c. Ad quern diem

comperuit &c Robertus Drury Ar' §c Johannes

Boffe gen. Domino Jufticiar' Dom. Regis ad pacem

in Com. Buck, virtute brevis Dom. Regis eis

direct. Domino Regi ceitifkaverunt quod nullum

indidtamentum de aliquibus feloniis & tranfg. ver-

fus ipfum Johannem Byncks coram eis ad prefens-

refident. Et ulterius de fama et gtftu ipfius Jo-

hannis Byncks per facrum proborum & legalium

homin. Com. Buck, diligenter inquiri fecerunt, &
nihil aliud preter bonum de eo coram eis eft com-

pertum. Ideo conceiT. eft quod pred. Jo. Byncks

de premiflis eat inde fine die deliberatur per procla-

mationem & Jur. prout moris eft.

De Ter. Paf. Anno 2 &? 3 Ph. & Mar. Rot. 58.

Ricardus" Overton nuper 3e London gen. per

Tho. Leigh, & Johannem Machell vie' London
virtute brevis Dom. Regis & Regina; de Habeas

Corpus ad ftand. reel. &c. eis inde direct, coram

Willielmo Portman mil' capital. Jufticiar. &c. duel,

cum caufa, viz. quod pred. Ricardus Overton

9. die Octobr. ult. preter commiiT. fuit prifon de

Newgate, & ibidem in eadem prifona fub cuftod.

diet. Vic. detent, ad mandatum pernobilium duo-

rum honorabilis concil. pred. Regis & Regina;

qui committit. Marr. &c. et immediate traditur

in Ball. Willielmo Overton de London gen. &
Johanni Tayler de parochia Sanct. Martini apud

Ludgate London mere, ufque Octab. Trin. viz.

uterque manucaptor. pred. corpus pro corpore &
poftea Tr. 2 El. Regina;. corpus Overton &
pleg. fuos Odtabis Michael, ad quern diem ex

menf. Pafch. ad quem diem vie. ret. quod ad Huft.

fuum tent. Guildhall Civitatis London die Luna;

poft feftum Sanct. Gregor, Epi. pred. W. Overton

ml* eft & per bre. Paf. Anno fuprad.

De Ter. SanR. Mich. Anno 2 &? 3 P. 6? Mar. Rot.

1 6. habet Chart, alheat. Trin. 2 &? 3 Phil.& M.
Ricardus Overton nuper de Lond. gen. cape

Octab. Hill, pro quibufdam aids prodic. unde in-

dictat. eft, ad quem diem Pafc. ad quem diem ex

Cr. Animarum.

De Termino Pafch 4 &? 5 P. £s? Mar. & per cont.

ejufdem Rot. 45.

Edwardus Newport gen. per Robertum Oxen-
bridge mil' Conftabular' Turris pred. virtute bre.

Dominor. Regis & Regina; de Habeas Corpus
ad fubjiciend. &c. ei inde direct, ad Barr. coram
Domino Rege & Regina duel, cum caufa, viz.

quod ipfe fibi commifT. fuit per mandat. conciiii

Dominae Regina;, qui committitur Marr. & imme-
diate traditur in Ball, prout. &c. Et poftea fine

die per proclamation, virtute brevis de geftu &
fama prout, &c. Rot. 1 7. ejufdem anni.

V»l. VII.

De Ter. Mich. Anno 4 6f 5 P. £s? Mar. per Cont.

ejufdem Rotul. 1 7.

Memorand. quod 14. die Octobr. Anno 4 & 5
Phil. & Mar. Edwardus Newport de Hanley in

Com. Wigorn. ac capt. fuit per Uxbridge in

Com. pred. pro fufpicione contra faclionis quarun-

dem pec. auri vocat French crowns, per ipfum &
alibi in Com. Wigor. fier. fuppofit. & ea de caufa per

mandatum Concil* Dominor. Regis & Regina; corn-

miff, ad Barr. tunc duel, fuit, qui committitur Marr.

&c. et fuper hoc idem Edwardus Newport traditur

in Ball. Thomse Charge de Latton in Com. EiTcx

gener' Edwardo Hales de Parochia Sancti Olavi,

London, gen. Johanni Baker, Clerico Ordinar. Lon-
don, Johanni Gill de Parochia Sanct. Tho. Apo-
ftoli London* Clothworker, & Richardo Parks de

Brownfgrave in Com. Wigorn. Yeoman, ufque Ocla-

bis Hill, ubicunque &c. viz. quilibt. pleg. proced.

fub poena loo). & pred. Edwardus fub poena 200 1.

quas, &c. Ad quem diem comperuit & commit*

titur Conftabular. Turris London per mandatum
Concil. Dom. Regis & Reginse ibid, falvocuftodiend.

quoufque &c. Et poftea Paf. 4 & 5 P. & M. traditur

in Ball, prout. patet per Scrivecl. finium iftius ter.

& poftea M. 5 & 6 P. & M. exonerat. per cur. eo

quod tarn per Sacrorum 12. probor. & legalium

hominum de pred. Com. Midd. coram Dom.
Rege & Domina Regina hie in cur. mea parte

jurat. & onerat. quam per Sacrament. 12. probor.

legal, nomin. de pred. Com. Wigor. coram Ed*
wardo Saunders, & Johanne Whiddon mil. & aliis

Jufticiar' diclor' Dom. Regis & Regina; ad pacem

ac de diverfis feloniis tranfgreff. & aliis malefacl.

in eodem com' perpetrat. audiend. & terminahd.

affignar. virtute brevis diclor. Dominor. Regis &
Reginse eis inde direcl:, in ea parte jurat. & onerat.

ad inquirend. de geftu & fama ipfius Edwardi
compert. exiftit quod idem Edwardus eft de bonis

geftu & fama, ideo proclamatio eft inde facia prout

moris eft fecund, legem & confuetudinem Reg.
Anglise, &c. conceff. eft, quod pred. Edwardus eat

inde fine die.

De Ter. Paf. 9 El. Rot. 35,

Tho. Lawrence per Chriftopher' Drap. Majorem
civitatis London' Ambrofium Nicholas & Ricu'

Lambert vie. ejufdem civitatis virtute brevis Dom.
Regina; de Habeas Corpus, &c. eis inde direcl.

& coram Domina Regina diet, cum caufa, viz.

quod 7. die Novembr. Anno regni Dom. El. nunc
Regina; Anglic 8. pred. Thomas Lawrence indicto

brevi nominat. captus fuit in civitate pred. &in pri-

fona Dom. Reginse Tub cuftod. pred. coram vie.

detent, per mandatum Concil' Dom. Regina: qui

committitur Marr. &c. & fuper hoc tradit. in Ball'

prout patet per Scrivecl. finium iftius ter.

De Ter. Pafch. 9 El. Rot. 68.

Robertus Conftable Ar' per Francifcum jbbfon

mil' locum tenend. Turris London virtute brevis

Dom. Regina; de Habeas Corpus ei inde direcl.

& coram Domina Regina diet, cum caufa, viz. quod
idem Robertus Conftable prefat. Francifco Joblon

commiffus fuit per mandatum privat. Concil' Dom.
Regina; falvo cuftodiend. qui committitur Marr.

Sec. et poftea ifto eodem Ter. traditur in Ball,

prout patet inter Scrivecl. finium iftius Ter.

Y 2 r.r.
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Ter. Paf. Anno 20 El. £?'per cont. ejufdem Rot. 72.

Johannes Browning per Owen Hopton mil' lo-

cum tenen' Turris Dominas Reginas London vir-

tute brevis Habeas Corpus ad lubjiciend. ei inde

dire«5l. & coram dilecto & fideli Ch. Wray mil.

capit. Justiciar. Dom, Reginas ad placica coram

nobis tenend. afiignar. apud hofpitium fuum in

. Serjeants-Inn Fleet-ftreet London' die lunas, viz.

12 die Mali duel, cum caufa viz. quod pred.

Johannes Bi owning commiflus fuit eidem locum

tenend. per mandatum pnvati concil' Reginas falvo

cuftodiend. &c. qui com. Mar, &c. & poftea ifto

eodem Ter. traditur in Ball' prouc pat. per Scrivect.

Jinium iftius Ter.

De Ter. Saucl. Hillar. Anno 40 El. Regina & per

cont. ejufdem. Rot. 62.

Edwardus Harecourt per Hugonem Parlour

cuftod. prifonas Dominas Reginas de Gatehoufe

intra civitatem Weftminft. in Com* Middl. virtute

brevis Dominas Reginas de Habeas Corpus ad lubji-

ciend. &c. ei inde direct. & coram Domina Regina

apud Weftminft. dicta cum caufa, viz. quod ante

advent, brtvis pred. fell. 7. die Octobr. an. Regni

Don:. Regin, nunc 39. corpus Edw. Harecourt.

per duos privat. Concil. dicta; Dominas Reginas ei

commiff. 'fuit falvo & fecure cuftodiend. certis de

caufis ipfos movent. & ei ignotis, qui committi.tur

Marr, >&c. et poftea ifto eodem Ter. traditur in

Bali, prout patet per Scrivecl. finium iftius termini.

De Vacalione Hillar. Anno 43 El.

Robertus Catefbie per Johannem Philips Guar-

dian', de le Flset virtute brevis Dominas Reginas

de Habeas Corpus ad lubjiciend. &c, ei inde direcl.

& coram Edwardo Fenner uno Jufticiar. Dominas
Reginas ad placita coram ipfa Regina tenend.

affignat. apud Winchefter-Houie in Burgo de South-

wark in Com. Surr. diet, cum caufa, viz. quod pred.

Robertus commiflus fuit prifonas pred. primo die

Martii Anno 43 El. Warr. diverforum prasnobi-

Jium virorum de pvivato Concilio Dominas Reginas

in hasc verba

:

To tlx Warden of the 'Fleet, or his Deputy : Thefe

Jhall be to will and require you, to receive at the hands

-of the Keeper of the Compter of Woodftreet, theper-

fon of Robert Catefbie Efquire, and him to detain,

and keep fafely in that prifon under your charge, until

you foall have other direction to the contrary, -whereof

this Jhall beyour Warrant.

Et prefar. Robertus commiflus fuit Marr. per

prefar. Edwardum Fenner, & ftatim traditur in Ball'

prout patet, &c.

Ter. Hill. Anno 43 Eliz. Regina 1 2 Jac. Regis.

Ricardus Beckwith gen' per Aquilam Wykes
cuftod. prifonas de Gatehoufe in Com. Midd. vir-

tute brevis Dom. Regis de Habeas Corpus ad fubji-

ciend. ei inde direcl:. & coram Domino Rege duct,

cum caufa viz. quod ante advent, brevis predict.

fcilicet 10 die Julii Anno Regni Dom. Jac. Regis

dei gratia Anglias, Franc. & Hibernias fidei de-

fenfor. &c. 11. & Scot. 47. predict. Ricardus

Beckwith fibi commiflus fuit prifonas predict, fub

cuftod. fua virtute cujufdem Warrant, fibi fact. &
direct, per Georgium divina providentia Cant.

Archiepifcopum totius Anglias Primat. & Metro-
politan. Henric. Com. Northampton Dominuni
Guardian. 5 portuum & un. de privato Concil.

Regis, Tho. Com. Suffolk Dom. Camerar' Regias
Familias ac facr' Concil. Dom. Regis Edwardum
Domini Wooton gubernator Regiss familias, Johan-
nem Dom. Stanhope Vice-Camerar' Regias familias ;

cujus Warrant.- tenor fequitur in hasc verba.

To Aquila Wykes, Keeper of the Gatehoufe in
Weftminfter, or his Deputy: Whereas it is thought
meet that Miles Rayner and Richard Beckwith
be reftrained of their Liberty, and committed to the

prifon of the Gatehoufe ; Theje Jhall be to will and
require you to receive the perfans of the faid Rayner
and Beckwith into your charge, and fafe keeping
in that prifon, there to remain until you Jhall have
further orderfrom us in that behalf, for which thisJhall
be your Warrant. Dated at Whitehall the 10th of
July, 1613. Et poftea ifto eodem termino

:

DeTer. Mich. An. 14 Jac. per cont. ejufd. Rot.
14.J.

Thomas Mounfon miles per Georgium More
locum tenent' Turris Dom. Regis London' virtute
brevis Dom. Regis de Habeas Corpus ad fubjiciend.

&c. ei inde direct, coram Domino Rege apud Weft,
duct, cum caufa viz. quod ante adventum brevis
predict. Thomas fibi commiflus fuit per Warrant,
adverf. Dominis de privato Concilio Regis fibi di-

rect. &c. Qui committitur M21T. &c. & fuper hoc
traditur in Bah' prout patet per Scrivect. fin. iftius

Termini.

De Ter Mich. 7 H. VII. ^ per cont. ejufdem Rot. 6.

^ Tho. Brugg junior, nuper de Yanington in

Com' Hertford gen', Johannes Rawleus nuper de
Lemfter in Com' pred' Yeoman, Rob. Sherman nuper
de Lemfter in Com. predict. Walter Thomas nuper
de eadem in Com. predict. Hofierj Tho, Ballard
nuper de eadem in eodem Com. Smith Cadwallader
ap John Duy nuper de Kerry in Marchia Wallias in

Com. Salop adjacen. gen. Reginald ap Breingham,
alias Sherman, nuper de Lemfter in Com. He-
reford Sherman, & Thomas Turner nuper de
Kingfland in Com. Hereford Courfer, funt in cuftod.
Marr. ad mandatum Dom. Regis, &c. ac pro aliis

certis de caufis prout patet alibi de Record. &c. per
Record, iftius Ter. poftea ifto Termin. Dominus
relaxavit mandatum fuum & profecut. predict,
comparuerint per Attorn. &c. Et quod utla".

verfus prefat. Thomam Brugg revocatur ifto ter-

mino & predict. Johannes Rawleus pro felon. &
murdro predict, traditur in Ball' prout patet alibi

&c. ideo hie Marr. de ejus corpore per cur. exonera-
tur, &c.

Ter. Hillar. 7 H. VII. ti? fer cont. ejufdem Rot. 1 8.

W. Bartholomew, Johannes Bartholomew, Wil-
lielmus Chace, Henr. Carr, Tho. Rotefley, Tho.
Street, Robertus Feldone, & Henr. Bancks funt in

cufiod. Marr. ad cuft. mandar. dom. Regis, &c.
per record, iftius termin. ac predict. Willielmus

Chace pro pace Randulpho Joflelen inveniend. &c.
Pafche fequen. pete poftea termin. fequen. dictus

Dominus Rex mandatum fuum predict, quoad Wil-
lielmus Chace relaxavit per Regis Attornat. & pro
pace& pro felon. & murdro traditur in ball.

De Ter. Paf. 7 H. VII. & per cont. Rot. ejufdem 1 8.

Johannes Beomond de Weddesbury in Com' Staff.

Ar' eft in cuftod. Mar' ad mandatum Dom. Regis,

&c. per record, iftius ter' poftea fcilicet Trin' 7
Hen. VII. fequen' predict. Johannes Beomond de

man-
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mandato predict, exonerates exiftit ideo Mar' de eo

per eandem Cur' exoneratus exift.

Be Ter. Mich. Anno 12 H. VII. Rot. 8.

Thomas Yewe de villa de Staff, in com' Stafford

Yeoman, per Johansem Shawe & Ricardum Had-

don vie' London virtute brevis Dom. Regis de Ha-

beas Corpus, ad Seel, ipfius Regis eis inde direct.

coram Rege duct, cum caufa quod idem Thomas

Yewe attachiatus fuit per 'Ricardum Whittington

Serjeant apud Baynard's Caftlc Civitatis predict. &
prifona dicti Dom. Regis infra eandem Civitatem

falvo cuftodiend. caufa pro fufpicione felon, apud

Coventrie in com' Warr' perpetrat. ad Suggeftio-

nem Willielmi King Innholder, ac infuper idem

Tho. Yewe detinetur in- prifona predict, virtute cu-

jufdem alterius querel. verfus ipfum ad fc&am Jo-

hannes Freeman Serjeant de eoquod inveniat. ci in-

fufficiend. fecur. pacis indicta cur; coram Johanne

Waiger nuper vie. Ac ukerius idem Tho. Yewe

detent, eft in dicta prifona pro 23 /. debit. & zs.

8d. dampnis & cuftag. quos Robertus Corbet Mer-

cer, ex cognitione ipfius defend, verfus cum recu-

peravit in eadem cur. coram e< marine Wai-

ger nuper vie. Ac etiam idem ) ho detinetur in

dicta prifona ad maindatum c.omini RegiSj per Jo-

hannem Shawe, Alderman, Civitatis J .oodofl, qui

committitur Mart. &c. poftea fcilu 1 ter' Sanct.

'1tin. Anno 19 Regis H. Vil. predict. Johannes

Freeman relaxavit fecur. pacisverfus eu -i.km Tho.

Yewe diftufq; Robertus Corbet Gogntf it Gs fore i'a-

tisfact. de debito & dampnis predict. Ac Jacobus

Hubberd Attornat. General, dom. Regis relaxavit

mandatum dom. Regis, ac pro fufpicione felonie

predict, traditur in Ball. Symon Little de London

Taylor & Johanni Afhe de London Skinner ufque

Octabis Mich, ubicunq; &c. Ad qui diem compe-

ruit& Robertus Throgmortonmilesunuscuftod. pacis

predict, cpm' Warr' return' quod null. Indictament.

de aliquibus felon' five tranfgreff. verfus prefat. Tho.

Yewe coram eo & Sociis ad prefens refid'et. & ulter.

virtute brevis dom. Regis libi &: Sociis fuis direct,

per Sacrament. 12 probor. & legal, hominum de

villa de Coventry predicl. de geftu & fama predict.

Thome diligenter inquifitionem fecerunt, & nihil

de eo prcttr bonum coram eo & Sociis iuis eft

compertum fed de bono geftu & fama, ideo con-

cefi". eft quod predict. Tho. eat inde line die.

Ter. IHilar. Anno 9 H. VII. ts? per con t. ejufdem

Rot. 14..

Humfridus Broche nuper de Canterbrig. in Can-

tabr. Scholar, per Robertum Willoughbie • dom'
Brooke mil. Senefcall. Hofpitii dom. Regis, ac Jo-

hanriem Digbie mil. Marr' cur' Marr' Hofpitii pre-

dict' virtute cujufdem brevis dom. Regis de Habeas

Corpus ad fectam ipfius Regis ad ftand. rect', &c.
ad (ecL partis utlag. eis inde direct, coram Rege
duct, cum caufa viz. quod idem Humfridus com-
miffus fuit Gaol. Marr' Hofpitii-dom. Regis & hac

de caufa &. non alia idem Humfridus in prifona

pred. detinttur, qui comnvittitur Marr' &c. poftea

Paf. ftqueri' Rex relinquit mandatum fuurri Capital.

Judicial' per Tho. Lovett mil. often' & pro utlag.

pred. traditur in Ball, prout patet alibi.

Be Ter' Sc7. Trinit' anno 39 El. & per cent. Rot.

ejufdem 1
1
3.

t
•

Lawrence Broome per Hugonem Parlour cuftod.

prifone Domine Regine de la Gatehoufe, virtute bre-

vis Domine Regine de Habeas Corpus ad fubjiciend.

&c. ei inde direct. & coram Domina Regina apud

Weftminft' duct, cum caufa viz. quod predict.

Lawrence Broome in arcta cuftod. fua remanfet per

mandatum duorum de Concilio dicte Domine Re-

gine pro certis caufis eos movent' qui committitur -

Marr' & poftea ifle eodem termino traditur in Ball.

prout patet, &c.

Per Scrivecl. Fin. 'Ter* S5i' Trin. anno qo-.El. Regine.

Lawrence Broome de Parva Baddow in Com.
pred. husband, traditur in Ball' ad fubjiciend. &c.
ad mandat. privat. Concil. Domine Regine fuper

Habeas Corpus,

Verfus Rando. May all de Hatfield Beverell in

Com' pred' Gener.

Verfus Henrico Odall de eadem Gen.

Verfus Will. Eckafden de Weftminft' Brick-

layer.

Verfus, Ric. Morgan de Weftminft' Labourer.

Uterq; fub pena 40 /. & princeps fub pc-na ico

marcarum.

Pro fufpicione proditionis cum Johanne Smith mil.

Be Ter' S3' Michaelis anno 4 El. cj? per cont. Rot.

ejufdem 37.

Tho. Wcnden per Hugonem Parlour gen' cu-

ftod. prifone Domine Regine de le Gatehoufe, vir-

tute brevis Domine Regine de Habeas Corpus ad

fubjiciend. &c. ei inde direct' & coram Domina
Regina apud VVeftm' dud. cum caufa, viz. quod 1

8

die Junii, Anno Regni Domine El. nunc Regine

Anglie 38. corpus, &c. infra nominat. Tho. Wen-
den extia cur' ejufdem Domine Regine coram ipfa

Domina Regina privati Concilii Dom. Regis cu-

jus tenor fequitur in hsec verba, fcilicet ; Thcfe are

to will and require you to receive into your charge and

cuftody, the per/on of John Brocket, Knight, and him

to retain in fafe keeping under your charge, until you

pall have further order for his inlargemcnt ; ivbofe

commitment being for fame fpecial matter concerning

the fervice of our fovereign Lord theliing,you may not

fail to regard this Warrant accordingly. From the

King's Palace at Whitehall, the laft of March, 1605.
Eaq-, fuit caufa detentions pred. Johannis in prifona .

pred. qui committirur Marr. Sec. & poftea traditur

in Ball' prout patet, &c.

Ter. Mich, anno 12 Jac. Regis, Rot. 119.

Milo Reyner per Aquilam Wykes cuftod. pri-

fone de le Gatehoufe, virtute brevis dom. Regis ,:e

Habeas Corpus ad fubjiciend. &c. coram Domir.o

Rege duct, cum caufa viz. quod ante advent, brevis

pred. fcilt. 10 Julii Anno Dom. 1613. pred.

Milo Reyner commiffus fuit prifona; pred' & hue

ufq; detent, virtute Wan' cujufdem fact. 8s direct.

per Georgium Archiepifcopum Carit. Ilenr. Com.
Northampton. Tho. Com. Suffolk. Willielm.

Dom. Knolles, Edwardnm, Dom. Wooton, &: Ed-
wardum Dom; Stanhope, cujus Warranti tenor fe-

quitur in hasc verba. To Aquila Wyfoes, Keeper cf

the Gatehoufe in Wiftminftcr, or his Deputy : I! .:

as it is thought meet that Miles Reyner end Richard

Beckwith be reflrained of their liberty, and eenjm'ficd

to the prifon of the Gatchcuje : 'Ihfi pall be tc
-

' require you, -to receive l!. / R'eyneit end
Beckwith into your ch.r-

have further > us in thai behalf,
\

this pall be y arvgul, dated at White-
hall, the iotli of July, 1613. Et hasc tft caufa de-

ten(ionis
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tentionis fue in prifona pred. qui committitur Marr'

&c. & poftea ifbo eodem ter' traditur in Ball' prout

patet, &c.

ter. tiill. 5 If. VII. W per Cont. ejufdem, Rot. 18.

Ric'us Everard nuper de Colchefter in Com. Ef-

fex clericus, & Robertus Wight nuper de Norwico

Smith, per Robertum Willoughbie mil. Dom. de

Brooke, Senefchall' Hofpitii Dom. Regis, & Johau-

tiem Turberville mil' Marr* Hofpitii pred. virtute

bre. de Habeas Corpus ad fectam ipfius Regis pro

quibufdam proditionibus, & felon' unde indicto

Com. Effex indictat. funt eis inde direct, coram Do-
mino Rege duel:, cum caufa, viz. quod iidem Ricar-

dus Everard & Robertus Wight commifif. fuer' cu-

ftod. Marr. pred. per mandat. Dom. Regis, qui

committitur Marr. &c.

Ter. Hill. 8 H. VII. &? per Cont. ejufdem, Rot. 14.

Roger Cherrie nuper de Nova Windfor in Com'
pred. Yeoman, alias diet. Rogerus Stearries nuper

de eadem in eodem Com' Yeom. per Johan. Baker,

Majorem villae Dom. Regis de Nova Windfor in

Com. pred. pred.virtutebrevisDom.Regis,de Habeas

Corpus ad feci:, ipfius Regis pro quibufdam feloniis

& tranfgr. unde in Com. Midd. indictatus eft fibi

inde direct, coram Domino Rege duct, cum caufa,

viz, quod idem Roger' commiffus fuit Gaol. Dom.
Regis infra villa pred. per mandat. Dom. Regis, qui

committitur Marr. &c.

Ter. Hill. 9 H. Vll, ex? per. Cont. ejufdem, Rot. 14.

Chriftophorus Burton nuper de Rochefter in Com*
Cantii Hackneyman, per Robertum Willoughbie

Dom. Brooke mil' Senefchall' Hofpitii Dom. Regis,

& Johannem Digbie mil' Marr. cur. Marr. Hofpi-

tii pred. per mandatum Dom. Regis. Et hare eft

caufa & non alia, qui committitur Marr. &c.

ler, Paf Anno 19 H. VII. 6? per Cont. ejufdem,

Rot. 23.

Georgius Urfewicke de London, Mercer, per

Oliverum Wood locum tenen. prifone Dom. Regis

de le Fleet, virtute brevis Dom. Regis de confer

-

Vand. diem, &c. ei inde direct, coram Rege duct,

cum caufa viz. quod idem Georgius, 13 Mali, An-
no 19. Regis commiffus fuit prifone de le Fleet,

per mandatum ipfius Dom. Regis falvo cuftodiend.

fub pena 40 /. qui committur Marr. &c.

Ter. Trin. Anno 8 H. VIII. per Cont. ejufdem.

Rot. 23.

Edwardus Page nuper de London, Gent, per

Georgium Com. Salopias Senefchall. Hofpitii Dom.
Regis & Henricum Shamburne Marr. cur. Mar.
Hofpitii pred. virtute brevis Dom. Regis de Ha-
beas Corpus, ad feet, ipfius Regis ad confervand.

diem, &c. eis inde direct. & coram Rege duct,

cum caufa, viz. quod idem Edwardus captus & de-

tentus in prifona Regis Marr. pred. per mandatum

Dom. Regis ibidem falvo cuftodiend. &c. qui com-

mittitur Marr. Hofpitii Dom. Regis.

Ter. Mich. Anno 8 Jac. ex? per Cont. ejufdem,

Rot. 99.

Tho. Ca;far per Tho. Vavafour mil' Mar. Hof-
pitii Dom. Regis & Marr. ejufdem Hofpitii Dom.
Regis, virtute brevis Domini Regis de Habeas Cor-

pus ad fubjiciend. &c. ei inde direct. & coram Re-

ge apud. Weftminft. duct, cum caufa, viz. quod
ante adventum brevis pred. fcil. 18 Julii Anno
Regni dicti Dom. Regis nunc Angliae, &c. 7.

Tho. Caefar in brevi fuit pred. nominat. captus

apud Whitehall in Com' Middl. per fpeciale man-
datum Dom. Regis ac per eundem Regem adtunc &
ibidem commifif. fuit prifon. Marr. ibidem falvo cu-

ftodiend. quoufq; &c. Et ea fuit caufa captionis

& detentionis ejufdem Tho. Cssfar, qui committi-

tur prifonse Marr. pred.

Ter. SaniJi Mich. 8 Jac. Regis.

Nifi pred. Senefchall. & Marr. Hofpitii Dom.'
Regis fufficienter return' bre. de Habeas Corpus,

Tho. Qefar die Mercur. per quinden. Sanct. Mar-
tini defendens exonerabitur.

Ter. Hill. 12 Jac. Rot. 153.

Jacobus Demaiftres, Edwardus Emerfon, Geor-

gius Brookefhall & W. Stephens, per Tho. Vava-
four mil' Marr. Marr. Hofpitii Regis virtute bre.

Dom. Regis de Habeas Corpus ad fubjiciend. &c.
ei inde direct, coram Domino Rege apud Weftminft.

duct, eum caufa, viz. quod ante adventum brevis

pred. lcilt. 22 Januar. Anno Regis Jacobi Anglise,

&c. 12. & Scot. 48. pred. Jacobus Demaiftres, Ed-
wardus Emerfon, Georgius Brookefhall, & W.
Stephens in brevi huic Schedul' annex, nominat.

commifif. fuer' Gaol' Marr. Hofpitii Dom. Regis,

pro caufis ipfum Regem & fervic' fuum tangen. &
concernen. Et hsec eft caufa Captionis pred. Jaco»

bi, Edwardi, Georgii & Willielmi, & poftea im-

mediate remittitur prsefat. Marr. Hofpitii pred.

Ter. Hill. 1 2 Jac. Regis.

Samuel Saltonftall miles per Johannem Wilkinfon

arm' guard, de le Fleer, virtute brevis Dom. Regis

de Habeas Corpus ad fubjiciend. &c. ei inde direct.

& coram Domino Rege apud Weftminft. duct, cum
caufa, viz. quod pred. Samuel commiff. fuit prifonse

pred. 11 Martii, 1608. per Warrant. aDominis de

privato concilio Dom. Regis & quod detentus fuit

etiam idem Samuel in prifona pred. virtute cujuf-

dem ordinis in cur. Can' Dom. Regis fact, cujus or-

dinis tenor patet per Rot. Record, iftius Termini ad

quern diem pred. Samuel remittitur prifonse pred.

Et fecundus dies prox. ter' datus eft guardian, pri-

fonse pred. ad emendand. return, fuum fufficien. fu-

per pred. bre. de Habeas Corpus, & quod tunc in-

tulerit hie in cur. corpus pred. Samuel Saltonftall

nil'. Ad quam quidem diem prefat. Guardian,

prifona; pred. fuper pred. bre. de Habeas Corpus

retom. quod pred. Samuel commiffus fuit prifona;

pred. 11 die Martii 1608. per Warrant, a Dom.
de privat' Concil. dicti Dom. Regis apud Whitehall

tunc feden. & quod poftea 11 die Febr. 1610.

commifif. fuit extra cur. Cane. Dom. Regis apud

Weftminft. pro contemptu fuo eidem cur. iliac. Et
quod detent, fuit etiam idem Samuel in prifona pred.

per mandat. Dom. Cancellar' Anglia; fuper quo
pred. Samuel iterum remittitur prifonae pred. & ul-

terius dies dat. eft prefat. Guardian, ad emendend.
retom. fuum fuper Habeas Corpus ver. defend, prout

ftare voluit ufq; diem Jovis prox' Menf. Pafch. Et
tunc ad habend. Corpus, &c. Ad quam diem, prefar.

guardian, intulit corpus hie in cur. & return' fuper

Habeas Corpus quod pred. Samuel commiff. fuit

prifona; pred. 1 1 die Martii, 1608. virtute cujufdem

Warranti a Dominis de privato Concil' Dom. Regis

tunc feden. apud Whitehall, & quod etiam idem
Sam.
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Sam. com miff, fuit prifonae n Febr. Anno Regis

Jar. 8. per cur. Cane. Dom. Regis apud Weftminft.

tunc exiften. pro quadam contempt, per eundem Sa-

muel eidem eur. illat. & perpetrat. proinde falvo

cudodiend. qui remittitur prifonas pred.

7e>-. Tr. anno 1 3 Jac. £j? per Cont. ejufdem, Rot. 1 7.

Samuel Salftonftall miles per Johannem Wilkin-

fon Guardian, prifonas de le Fleet, virtute brevis

Dom. Regis de Habeas Corpus ad fubjiciend. & re-

cipiend. &c. ei inde dirrffc. & coram Domino Rege

apud Weftminft. duel, cum caufa, viz. quod pred.

Samuel Saltonflall commiffus fuit prifonse pred. 12

die Martii Anno Regis Jacob. Anglise, &c. fexto,

virtute c'ujufdam Warrant, a dominis de privat. Con-

cilio Dom. Regis tunc feden. apud Whitehal com-

miffus fuit etiam idem Samuel Saltonftall miles pri-

fonse pred. 12 die Febr. Anno 1610. & Anno Reg.

Jac. Anglic, &c. 8. per confiderat. cur. Cancell*

dicti Dom. Regis apud Weftminft. pro contempt,

eidem cur. adtunc per pred. Samuel illat. ibidem

proind. falvo cuftodiend. Et hxc funt caufe captio-

ns & detentions pred. Sam. Saltonftall mil. in pri-

fona pred. cujus tamen corpus ad diem & locum in-

fra content, parat. habeo prout mihi precipitur.

True Copies of the Records not printed, which

•were ufed by Sir Edward Littleton.

Inter Record, Domini Regis Caroli in Thefaur.

Recept. Scaccarii fui fub. cuftodia Thefaurar. &
Camerar. ibidem remanent, viz. PI. coram ipfo

Domino Rege, & concilio fuo, ad Parliamentum

fuum poft Pafch. apud London in Maner' Arch-

Epifcopi Ebor', anno Regni Domini Regis Ed.

III. 2 r. Inter alia fic continetur ut fequitur, Roc.

2. indorfo.

STephanus Rabaz Vicecomes Leic. & Warw. co-

ram ipfo Domino Rege & ejus Concilio arena-

tus & ad Rationem pofitus de hoc quod cum J. B.

E. H. & W. H. nuper Balliv' ipfius Vicecomitis

per Dom. Regem fuiffent affign' ad Goalas Domini
Regis deliberand. eidem vie' quendam W. P. per

quendam appellatorem ante adventum eorum Jufti-

ciariorum ibidem appellat. & capt. vivente ipfo ap-

pellator ufque diem deliberationis coram eis fact.
•

demiff. per pleviam contra formam Statuti, &c.

Et etiam quendam R. de C. qui de morte hominis

judicatus fuit, & per eundem Vicecomit' captus,

idem R. fine ferris coram eifdem Jufticiar' ad deli-

berationem praed' produxit contra confuetudinem

Regni, & fimiiiter quendam Walterum filium Wal-
teri le Perlbne qui per prseceptum Comitis War-
wici captus fuit, dimifit per pleviam contra vocem &
preceptum Domini Regis ; cum idem Dominus Rex
per literas fuas fub private Sigillo fuo eidem Vice-

comit. precipiet quod nulli per preceptum pred.

Com. Warwici capt. aliquam gratiam vel. favorem

fac. &c. Et fuper hoc prefat. J. B. qui prefens eft,

& qui fuit primus Justiciar, pred. premifl". reeorda-

tur & pred. vicecomes dicit quoad, pred. W. P.

ipfe nunquam a tempore captionis ipfius W. per

pred. appellatorem demiff. fuit per pleviam aliquam
ante advent, pred. Jufticiar. Imo dicit quod per di-

mid. Anni ante adventum eorum Jufticiar. captus

fuit. Et quoad pred. R. bene cognofcit quod ipfe

dimifit eum per pleviam, & hoc bene facere potuit

ratione ac authoritate officii fui, eo quod captus fuit

pro quadam fimplici trahfgreflioile, & non pro ali-

qua felonia, pro qua replegiari non potuit. Et
quoad 3. viz. W. filium Perlbne bene cognofcit quod

ipfe captus fuit per preceptum pred. Com. Warwici

& quod dimifit eum per pleviam. Sed dicit quod

hoc fecit ad rogatum quorundam de Hofpitio & Cu-

ria Dom. Regis, qui eum fpecialiter inde rogaverint

per literas fuas. Et fuper hoc idem vicecom. quefi-

vit per Dom. Regem quis eum rogavit, & literas

fuas ei direxit, & ubi literas ilte funt, dicit quod
Walterus de Langton eum per literas fuas inde roga-

vit, fed dicit quod liters ills funt in partibus fuis

Leic. Et fuper hoc idem Vicecomes profert bre.

Dom. Regis de privato figillo eidem vie. direct, quod
teftatur quod Dominus Rex eidem Vic. precipit,

quod omnes illos tranf. contra pacem & de quibus

Comes Warwici ei fcire fecit, caperet, & falvo cu-

ftodir. abfque aliqua gratia eis facienda. Et quia

pred. Jufticiar' exprefie recordat. quod ipfi & focii

fui per bonam & legalem inquifitionem de militibus

& aliis communibus coram eis fact, invenerunt quod
pred. W. de Petling dimiffus fuit per pleviam per

magnum tern pus ante adventum eorundem Juftic.

ufq; adventum eorundem & per vie. pred. " Et eti-

am quia pred. vie. cognofcit quod pred. R. dimiffus

fuit per pleviam per ipfum vie. & hoc die. quod
bene facere potuit, eo quod captus fuit pro levi

tranfgrefiion. & per record, ejufdem Jufticiar. com-
pert. eft quod captus fuit pro morte hominis quod
eft contrar. diet. pred. vicecom. & fimiiiter quod
idem vicecom. cognovit, quod recepit literam Dom.
Regis per quam Rex ei precepit, quod nullam gra-

tiam fecerit illis qui capt. fuer. per precept, pred.

Com. & idem vicecomes contra preceptum illud di-

mifit pred. Wilielmum filium Waited per pleviam

qui captus fuit per preceptum pred. Comitis prout

idem vicecomes fatetur. Et fic tarn ratione ipfius

tranfgr. quam aliarum pred. ineidit in penam Stat.

Conf. eft quod pred. vicecomes Committatur prifo-

nae juxta formam Statuti, &c.

Ex Rot. Parliament! de anno 35 Regis Ed. III.

Numero 9.

Primerement que le grand Chartre, & le Chartre

de Foreft, & les autres Statuts fait en fon temps &
de fes Progenitors per profits de luy, & de la Com-
menalty foient bien & ferment gardes, & mife en

due execution fauns dirturbance mettre ou arreft

faire le contre per fpecial mandement, ou en autre

manere. Noftre Seignior le Roy per affent Pre-

lates, Dukes, Comites, Barons, & la Commenaltie
ad ordeine & eftabili que les dits Chartres & Statuts

foient tenus & mife en execution felon . le dit Peti-

tion.

Stat. 36 Ed. III. Numb. 22.

Item^xomme il foit contenusen le grand Chartre

& autres Statuts que nul home fera prifene imprifon

per fpecial mandement fauns Indictment, ou autre

proces a faire per le ley & foient foits ad eftre, &
uncore eft que plefures gents font ernpefches prife,

& imprifon fauns indictement ou autre proces fait

per le ley fur eux, cibien del chofe fait hors de le

foreft le Roy, come per autre caufe que plefe a

noftre dit Sr. command. & deliv. ceux que font

auxi prife per tie] fpecial mandement contre le forme

de Chartres & Statuts avant dits.

Item, pleft ou Roy & fi nul de fent greine vingne,

& fait le plaint & droit ferra fait a luy.

Par-



i68 Debates in Parliament^ 4 Car. I.

Parliament. Anno 42 Ed. III. Numero 12.

Item, pur ceo que plufours de voftre come font

amerce & difturbes per faulx accufors queux font

lour accufements plus pur lour vengeances & fingu-

lers profits que pur le profit de Roy ou de fon peu-

ple, & les accufes per eux afcuns ont eft pris & af-

cuns font faire ven. de le Conceit Roy per brief ou

autre mandement de Roy fub grande pain encdun-

tre la ley, Plefe a noftre Sr. le Koy & fon Conceil

pur droit gouvernment defon peuple ordeign que fi

defire afcun accufors purpofe afcun matire pur profit

du Roy que cele matire foit mander a fes Juftices

del' un Banke ou del' autre, ou d' Affifes deut en-

quere &• terminere felonque la ley, & fi le touche

la onfour ou partie eit fa font a la come ley, & que
null home foit mis a fefpondere fans prefentment

deut Juftices, ou chofe de Record, ou per duepro-

ces & breife original, felon 1' ancient ley de la terre,

& fi rien defire enovant foit fait aT encontre, foit

voide en ley, & tenu pur error. Pur ceo que cefte

Article eft Article de le grande Chartre le Roy voet

que ceo foit fait come la Petition demande.

Ex Rot. clauf. de Anno Regni Regis, Ed. I. primo,

Membrano 1.

Thomas de Clere de Beckwith captus & detent-

is prifona de Northampton pro tranfgreffione foreft.

habet literas Rogero de Clifford, Jufticiar' Foreft.

citra Trent, quod ponatur per Ball' Dat. apud
Sandt. Martin. JVIagii. London 20 die Odobr.

-;
embrano 7.

Stephanus de Lindley capt. & detent, in prifona

pro tranfgref. per ipfum fad. in foreft. Regis de

Lindley habet literas Regis Galfrido de Nevill, Ju-
fticiar. ultra Trent, quod ponatur per ballium.

Tl

Membrano 8..

7ho. Spademan capt. cc detent, in prifona de

Oxon. pro morre Willielmi Winne unde reclat. eft,

habet literas Regis Vicec. Oxon. quod ponatur per

ball
5

.

...
. . Membrano 9.

Willie] mus de Deane, Matheus Cruft, Roger de

Bede|l, W. Halfrench, . Robertus Wyat, Alexan-:

der, Hareing, Harry de Shorne, .Nicolas de Snodi-.

londe, Turgefius de Hertfie Id, Robertus de Pole,

& Ricardos Galiot, capti £r detent, in prifona de T

Cant, pro morte Galfridi de Cottiller unde .appel-

lati funt, habent literas Regis'Vie' Kan. quod po—

'

nantur per ball' Dat. 23 Martii. ,

Clauf. Anno 2 Ed. I. Membr. 12.

Rex Rogero de Clifford, Jufticiar. Foreft. citra

Trent, mandamus vobis quod fi Robertus Unwin,
capt. & detent, in ..prifona noftra de Aylesbury pro

tranfgref. Foreft. noftr. invenerit vobis 12 probos &
legales homines de Ball, veftra qui manucapiant eum,

habere coram Jufticiar. noftr. ad placita Foreft. cum
irLpartes, &c. ad Stapd.:inde reiftat. tunc apud Ro-
bertum fifecundum. Affifam Fdreft. fuer. repJeg.'

per dittos duodecim,. interim traditur in Ball, ficut

pred. eft & habeatis nomina illorum 12 hbminum.
Et hoc bre. &c. Dat. 27 Februar.

Chttf. Anno 2 Ed. I. Num. '14.

, Unwynus de Boycott Galfridus de Wickeram, &
Hugo de Stone, detent, in prifona Regis de Aylef-

bury pro tranfgr. venationis habuit bre, direct. Ro-

gero de Clifford Jufticiar. Foreft. quod fi fecund uni

Affif. Fori ft :e erunt repleg. ufque advent. Jufticiar.

Regis'ad placita Foreft. cum in partes illas venerint.

Dat. apud Coddington, 2iJ die Decembr.

Numero 15.

Guilbert Conray de Keddington, & Hugo le

Taylor de Keddington capt. &. detent, in prifona

fanfti Edmundi pro morte Edmundi Bunting unde
reftati funt habuerint literas Regis vie' Suff. quod
ponantur per Ball.

Clauf. Anno 3 Ed I. Num. ir.

Galfridus de Hairton captus & detentus in prifona

Regis Ebor1
pro - morte AdeP Clerke, unde redatus

eft habet literas Regis vie' Ebor. quod ponatur per

Ball
1

Dat. apud Weftminft. 15 Junii.

Numero 20.

Robertus Belbarbe captus & detentus in prifona

de Newgate pro morte Thomas Pollard, unde rec-

tatus eft habet literas Regis vie. Midd. quod ponatur

per Ball' Dat. 28 Februar.

Clauf. num. 4 Ed. I. Membr. 5.

Mandatum eft Rado de Sandwico quod fi W. de

Pattare, & Johannes filius ejus, Walterus Home,
Walterus Corwen, Henricus Path, & W. Cadegan,

capt. & detent, in. prifona Regis de Sand. Brionell

pro tranfgr. For. unde redati funt, invenerint fibi

1 2 probos & legales homines de Ball, fua, viz. quili-

bet eorum 12 qui eosmanucap' habere coram Jufti-

ciar. Regis ad placita Foreft. cum in partes illas ve-

neriritiad ftand. inde redat. tunc ipfos Willielm. Jo-
hannern, Walterum, Walterum, Henricum, &
Willielm. pred. 12 fi fecundu'm Affiff. fuer. repleg.

tradantur in Ball' ut pred. eft, & habearit ibi nomina
illorum 12 hominum & hoc bre. Teft. Rege apud

Ball' locum Regis 29 die Augufti.

Clauf. Anno 4 Ed. I. Membr. 16. .

Henricus filius Rogeri de Kenn de Cottesbrooke

capt. & detent, in prifona noftra Northampton pro

morte Simonis de Charrettell, unde appellatus eft,

habet literas Regis vie' Northampton quod ponatur

per ballium.

Clauf. Anno 5 Ed. I. Membr. 1.

Mandatum eft Galfrid. de Nevil Jufticiar. Fo-
reft. ukr. Trent, quod S. Walterus de le Greene cap-

tus & detentus in prifona de Nottingham pro tranfgr.

For' invenerit fibi 12 probos & legales homines qui

eurp manucapiant, &c. ad ftand' inde.r.edat. fecun-

dum affiff. For' Regis tunc ibidem Walter, pred.

12 traditur in ballium ficut pred. eft. Dat. 16 Nov.

Membrano 2.

Thomas de Upwell & Juliana uxor ejus capt. &
detent, in prifona ide Wynbotefham;pro morte Ste--

phani Southel, unde reclat. funt, habent .literas vie'

Norff. quod ponantur per Ballium., Dat. apud-Ro-
thelm 28 die Septembr.

1 Clauf. Anno 6 Ed. I. num. 2.

Bilheius Pc-ft'le captus & detentus fuit in prifona

Regis de Norwic. pro morte Julianas quondam uxor'

fuae, unde redatus eft & habet literas vie' Norff.

quod ponatur per Ball' Tefte Rege apud Weftminft.
;

12 Novemb.
Membrane

3
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Membrano 4,

Mandacum eft vie' Nottingham quod fi Tho. de

Cudart reftat. de tranfgr. Foreft. quod feciffe dice-

batur in Foreft. de Sherwood, invenerit fibi fex pro-

bos & legales homines de Balliva fua qui eum ma-

nucap' habere coram rege ad mandatum regis ad

ftand. reft, coram rege cum Rex inde cum eo loqui

voluerit, tunc pred. Tho. pred. fex hominib. tradat

in ballium juxta manucapt. fupradict. Dat. 15. die

Decembr.

Membrano 4.

Tho. Burrell captus & detent, in. prifona Regis

Exon. pro morte Galfiid. Geffard unde rectat. eft

habet literas Dom. Regis vie' Devon, quod ponatur

per ball'.

Glauf Anno 1 Ed. II. Membr. 1.

Johannes Brynn de Roliinwrith capt. & detent.

in prifona Regis Oxon. pro morte Johannis de Sut-

ton, unde rectal, eft habet literas Regis vie. Oxon.

quod ponatur per Ball, ufque prim. Affif. fi ea oc-

cafione, &c. Tefte Rege apud Briftol, 28 Junii.

Membrano 2.

W. Spore Capell. capt. & detent, in prifona Re-

gis Oxon. "pro morte Johannis Spore unde indictatus

eft, & habet literas Regis vie' Devon, quod ponatur
[

per ballium ufque ad prox. Affif. fi ea occafione,

&c. Tefte rege apud Windfor 28 die Maii.

Numero 10.

Gilbertus Fairchild capt. & detent, in Gaole

Regis Dorcefter pro morte Henrici de Langton, unde
indiclat. eft habet literas quod ponatur' per ballium

ufque ad prim' affif. Tefte Rege apud Weftminft.

28 Februar'.

'

Clauf. Ailno 2 Ed.W.-Membr. 1.

Williclmus Sandie de Cobham eppr. & detent, in .

prifona Regis Cant, pro morte Johannis de Sprink,

Johannis Ermona de Dunberke, unde rectatus eft

habet literas Regis vie' Kane' quod ponatur per Ball'

ufque ad primam Affif. fi ea occafione, &c. Tefte

lege apud Ceftre. 29 Junii.

Radulph. Corynn capt. & detentus in Gaole Regis

de Lincolne pro morte Willielmi filii Symonis Por-

ter unde rectat. eft & habet literas Regis vie' Lin-
colne quod ponatur per Ball' ufque ad primum
Affif. fi ea occafione, &c. Tefte rege apud Sheene

3 diei Junii.

Membrano 7.

Johannes de Githerd capt' & detent, in prifona

Regis Ebor' pro morte MatheiSampfon de Ebor'
unde rectatus eft habet literas Regis vie' Ebor' quod
ponatur per Ball' ufque ad prim' Affif. Dat. apud
Langele 30 die Aprilis.

Clauj. 3 Ed. II. Membr. 13.

Adam de Pepper captus & detent, in Gaole Re-
gis Ebor' pro morte Henrici le Symer' de Eaftrick

* The Lnrd-Preiident, who reported the Conference to the Houfe, begun thus : The Conference upon Monday laft with the
Lower-Houfe, was about the Liberty of the Subject; to fet this forth, they employed four Speakers : the firlt was Sir Dudley Diggi,
a Man of a voluble and eloquent Speech, his part was the Introduction ; the fecondwas Mr. Littleton, a grave and learned Lawyer;
whofe part was to reprefent the refolution of the Houfe, and their Grounds whereupon they went ; the third was Mr. Selden, a
great Antiquary and a pregnant Man, his part was to lhew the Law, and the precedents in point ; the fourth was the Lord Cahc,
that famous reporter of the Law, whofe part was to lhew the reafon of all that the others- had faid, and all .that which wasiaid

unde rectatus eft habet literas Regis vie' Ebor' quod
ponat' per Ball' ufque ad primum affif. Tefte rege

apud Weftminft. 7 die Febr.

Numero 14.

Margareta uxor Willielmi Calbot capta Sc de-

tenta in Gaole Regis Norwici pro morte Agnetis filiae

Willielmi Calbot, & Matildsefororisejufdern Agnetis,

unde fectata eft habet literas Regis vie' Norff. quod
ponatur per Ball' Tefte rege apud Sheene 22 Jan.

Numero 18.

Johannes. Frere captus & detent, in Gaole Regis

Oxon. pro morte Adas de Egeleigh unde rectat. eft

habet literas Regis vie' Devon, quod ponatur per

Ball' Tefte apud Weftminft. 8 Decembr.

• Clauf Anno 4. Ed. II. Membr. 7.

Robertus Shereve capt. & detent, in Gaole Regis
de Colceftr. pro morte Roberti le Moigne, unde
rectat. eft habet literas Regis vie' Effex quod pona-

tur per Ball' ufque ad prim' Affif. Dat. 22 die

Maii.

Numero 8.

W. Filius Roberti le Fifhere de Shirborne capr.

& detent, in Gaole Regis Ebor' pro morte Roberti

le Monus de Norton, unde rectatus eft habet literas

Regis vie. Ebor. quod ponatur per Ball, ufque ad

primam Affif. Dat. 25 April.

Clauf. Anno 4 Ed. II. Numero 22.

Thomas Ellis de Stanford capt. & detent, in pri-

fona Regis Lincolne pro morte Michaelis filii Wil-

lielmi de Fodering, unde rectat. eft habet literas Re-
gis vie. Lincolne quod ponatur per Ball' ufque a.d

prim. Affif. Tefte Rege apud novam Weftmonaft.
8 die Septembr.

Sir Edward Coke took up the Argument, as

to the rational part of the Law, and began
With this IntroduSiion *.

YOUR Lordfhips have heard feven Acts of
• Parliament in point, -and thirty-one prece-

dents fummarily collected, and with great under-
ftanding delivered ; which I have perufed, and un-
derftand them all thoroughly, and that there was not
one of them againft the refolution of the Houfe of
Commons. Twelve of the precedents are in termtnis

terminaniibus, a whole Jury of precedents, and all in

point; and to my underftanding, they admit of no
anfwer : but I am perfuaded in my confeience, that

a number of them was never fhewed at the King's-

Bench, becaufe I know out of whofe quiver two of
them came, and that they were not known before.

I am much tranfported with joy, becaufe of the

hopes to proceed with good fuccefs in this weighty
bufinefs, your Lordftiips being fo full of Juftice,

and the very theme and fubject doth promife fuccefs,

which

was but an affirmance of the Common-Law.
wherein. the Conference is r.

Vol. VII.
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'

bat tune,
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which was, Corpus cum cauftt, the freedom of an

Englijhman, not to be imprifoned without caufe

fhewn; which is mypart to fhew, and the reafon

and the caufe why it fhould be fo. And I doubt not

but we (hall go on happily, and, my Lords, it wou'd
be unfeafonable to be prolix and copious, becaufe,

quod intempeftum injucnndum. I would fpeak here-

a

little to fome points which are not fo clear and ob-

vious, for otherwife perfpicua vera non feint prbban-

da^ and to gild.gold were idle andfuperfluous ; there-

fore fhall briefly clear to your Lordfhips, fome

doubts made of the Statute .of Weftminfter, which

fays, Sheriffs and others may not replevy men in

prifon for four caufes

;

j. For Death of a man.

2. Commandment of the King.

3. Abfolute command from the Juftices,

4. For Matters of the Foreft.

I was once a Judge of the King's- Bench, and

did wonder how the Judges of thefe times thus

interpret the Statute. The Statute only fhews what

Sheriffs can only do, by way of replevin ; the She-

riffs Court is a petty and bafe Court, and not of Re-
cord, where the Sheriff" is not the Judge, but the

Jurors, that is, John a Noke, and John a Stiles, Wil-

liam Roe, and John Doe, and fuch worthies as thefe.

Again, the Statute faith there, he cannot be reple-

vied if he be taken for the death of a man ; and no

marvel, who ever thought it? for. the Scripture faith,

Sanguis nullo modo expiari potejl nifi Sanguine. But if

he cannot be there replevied, at the King's-Bench he

may, it is there done every day. Mr. Sheriff, you

fhould replevy a man in fuch a cafe, Ergo, not bail

him, my Lords the Judges, (npn feqmtur;) what

not Judges bail? what not the King's- Bench, the

higheft Court of Record of ordinary jurifdicftion, for

the King's-Bench is higher than the Chancery. And
this he prov'd by Heraldry, Additio probat minori-

tatem, that addition proves the younger Brother.

Now the Tefte of the King's-Bench, is coram Dom. ,

Rege, without any addition, but that of the Chan-

cery, coram Dom. Rege in Cancellaria, with that

'

addition of a Cadet, a • younger Brother. I am
very forry I am fa much ftraitned for want of time,

for I am much delighted with thefe things. What,
may not the Judges meddle with any thing in the

Foreft ? if that were fo, I would never dwell in a

Foreft, to be wholly under the jurifdiction of the

Wardens and Regarders. Thefe gloffes and interpre-

tations are very ftrange to me, and others who
have been Judges. My Lords, allthofe arguments

offered unto your Lordfhips in this laft conference,

are of a double nature. 1. Acts of Parliament. 2.

Judicial Precedents. For the firft, I hold it a pro-

per argument for your Lordfhips, becaufe you, my
Lords Temporal, and you, my Lords Spiritual,

gave your affent unto thofe Acts of Parliament ; and

therefore if thefe cannot perfuade you, nothing can.

For the fecond, which are judicial precedents, it is

Argumentum ab authoritate, and Argumentum ab au-

tboritatevalet affirmative; that is, Iconceive, tho'itbe

no good argument to fay negatively, the Judges have

given no opinion in the point, Ergo, that is not law;

yet affirmatively it concludes well : the Judges have

clearly delivered their opinions in the point, Ergo, it

is good law ; which I fortify with a ftrong axiom,

Neminem oportet fapientiofem effe legibus," as long as

; thefe laws'ftand unrepealed. Now thefe, two afgu-

-ments being fo well preffed to your Lordfhips by
my Colleagues, J think your Lordfhips may won-
der what my part may- be ; it is fhort, but fweet:

it is the reafon of all thofe laws and precedents, and
reafon muft needs be welcome to all men ; for all

men .are not capable of the underftanding of the

Jaw, but every man is capable of reafon. And thofe

reafons I offer to your Lordfhips, in affirmance of
the ancient laws and precedents made for the liberty

of the fubject, againft imprifonment without caufe

expreffed, and fhall fhew them in order and me-
thod, to confirm' the fame.

.

1.

2.

3-

4-

S:

6.

Are < a.

A minori ad mojus.

From the remedies provided.

From, the extent and univerfality of the fame,

From the infinitenefiof the time.

A Fine.

The firft general reafon is, areipfa, even from
the nature of imprifonment, ex vifceribus caufe ; for

I will fpeak nothing but ad idem, be ir clofe or other

imprifonment: and this argument is threefold, be-

caufe an imprifoned man upon will and pleafure is,

1. A Bondman.
2. Worfe than a Borfdman.

3. Not fo much as a man
;

for mortuus homo nan

eft homo, a prifbner is a d-ead man.

x. No man can be imprifoned upon will and
pleafure of any, but he that is a Bondman and Vil-

lein, for that imprifonment and bondage are prdpria

qu'drto modo to Villeins*. Now propria quarto modo,

and the Jpecies, are convertible ; whofoever is a

Bondman, may be imprifoned upon will and plea-

fure ; and whofoever may be imprifoned upon will

and pleafure, is a Bondman.
2. If a Freeman of England mightbe imprifoned

at the will and pleafure of the King or his comrrrand-

ment, then were they in worfe. cafe than Bondmen
or Villeins ; for the Lord of a Villein cannot com-
mand another to imprifon his Villein without

caufe, as of difobedience, or refufing to ferve,

as it is agreed in the year-books.. And here he faid,

that no man fhould reprehend any thing that he faid

out of the Books or Records : he faid f, he

would prove a Freeman, imprifonable upon com-
mand or pleafure, without caufe expreffed, to be

abfolutely in worfe cafe, than a Villein ; and if he

did not make this plain, he defired their Lordfhips

not to believe him in any thing elfe: and then pro-

duced two Book-cafes, 7 £.111. fol, 50. in the new
print, 348 old print. " A Prior had commanded
" one to imprifon his Villein, the Judges were rea-

" dy to bail him, till the Prior gave his reafon,

" that he refufed to be Bailiff of his Manor; and
" that fatisfied the Judges, id Cafe, 33 Ed. III.

" title Trefp. 253. in Faux imprifonment, it was of
" an Abbot, who commanded one to take and
" detain his Villein, but demanded his caufe ; he
" gives it, becaufe he refufed,

" quired, to drive his Cattle.

" Ergo, Freemen imprifoned without caufe

" fhewn, are in worfe cafe than Villeins, that muft
" have a caufe fhewn them why they are impri-

" foncd.

" A

being thereunto re-

yUi the Writ de Natiiw lialsndo.
•f-

Fitz-Heritrtfrit ut non (ft tit.
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" 3. A Freeman imprifoned without caufe, is fo

" far from being a Bondman, that he is not fo much
" as a man, but is indeed a dead man, and fo no

" man: Imprifonment is accounted in law a civil

" death, perdit domum, familiam, vicinos, patriam,

" and is to live amongft wretched and wicked men,
" malefactors and the like." And that death and

imprifonment was the fame, he proved by an argu-

ment ab effeclis, becaufe they both produce the like

fmmediate effects ; he quoted a Book for this : If a

man be threatned to be killed, he may avoid a feoff-

ment of lands, gifts of goods, &c. 39 H. I. 65, 6JV.

fo it is if he be threatned to be imprifoned ; the one

is an actual, the other is a civil death. And this is

the firft general argument, drawn a re ipfa, from

the nature of imprifonment, to which res ipfa con-

fdium dedit.

i The fecond general reafon he took alfo from his

Books, for he faid he had no law, but what by great

pains and induftry he learnt at his Book, for at ten

years of age, he had no more law than other men
of like age : and this fecond reafon is, a minori ad

majus; he takes it from Bratlon, fol. 105. minima

piena corporalis, eft major qualibet pecuniarid.

But the King himfelf cannot impofe a Fine upon

any man, but it muff, be done judicially by his

Judges, 1 per Jufticiarios in Curia, non per Regem in

Camera ; and fo it hath been refolved by all the

Judges of England : he quoted 3 R. II. fol. 11.

The third general reafon is taken from the num-
ber and diverfity of remedies, which the laws give

againft imprifonment, viz.

Breve de homine replegiando.

De odio di? alia.

De Habeas Corpus.

An Appeal of imprifonment.

Breve de manucaption.

Two of thefe are antiquated, but the Writ de

odio fjf alia is revived, for that was given by the

Statute of Magna Cbarta, chap. 26. and therefore

though it were repeated by the Statute of 28 E. III.

cap. 9. yet it is revived again by Statute 42 E. III.

cap. i. by which it is provided, that all Statutes

made againft Magna Charta are void. Now the

law would never have "given fo many remedies, if

the Freemen of England might have been imprifon-

ed at free will and pleafure.

The fourth general reafon is from the extent and

univerfality of the pretended power to imprifon

:

for it fhould extend not only to the Commons of

this Realm, and their pofterities, but to the Nobles
of the Land, and their Progenies, to the Bifhops

and Clergy of the Realm, and their Succeffors. And
he gave a caufe why the Commons came to their

Lordfhips, Commune periculum commune requirit au-

xilium. Nay, it reacheth to all perfons, of what con-

dition, or fex, or age foever; to all Judges and Of-
ficers, whofe attendance is neceffary, &c. without

exception ; and therefore an imprifonment of fuch

an extent, without reafon, is againft reafon.

The fifth general reafon is drawn from the indefi-

nitenefs of time, the pretended power being limited

to no time, it may be perpetual during life ; and
this is very hard : to caft an old man into prifon,

-nay, to clofe prifon, and no time allotted for his

coming forth, is a hard cafe, as any man would
think that had been fo ufed. And here he held it an

unreafonable thing, that a man had a remedy for

his Horfe or Cattle, if detained, and none for his

Body thus indefinitely imprifoned •, for a prifon with-
out a prefixed time, is a kind of hell.
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The fixth and laft argument is a Fine-, and fa-

piens incipit a Fine, and he wifhed he had begun
there alfo ; and this argument he made threefold.

Ab bonefto. This being lefs honourable.

Ab utili. This being lefs profitable.

A tuto. This Imprifonment by will and plea-

fure, being very dangerous for the

King and Kingdom.
1. Ab bonefto. It would be no honour to a King

or Kingdom, to be a King of Bondmen or Slaves,

the end of this would be both dedecus &? damnum,
both to King and Kingdom, that in former times

hath been fo renowned.

2. Ab utili. It would be againft the profit of the

King and Kingdom, for the execution of thofe laws

before remembred, Magna Charta, 5 Edw. III. 25
Edw. III. 28 Edw. III. whereby the King was in-

hibited to imprifon upon pleafure : you fee (quoth
.

he) that this was vetus querela, an old queft ion, and
now brought in again, after feven Acts of Parlia-

ment ; I fay, the execution of all thefe laws are ad-

judg'd in Parliament to be for the common profic

of the King and People ; (and he quoted the Roll)

this pretended power being againft the profit of the

King, can be no part of his prerogative.

He was pleafed to call this a binding-reafon, and
to fay, that the wit of man could not anfwer it ; in-

deed the great men kept this roll from being print-

ed, but that it was equivalent in force to the printed

rolls.

3. A reafon a tuto. It is dangerous to the King
for two refpects ; firft, of lofs ; fecondly, of de-

ftroying the endeavours of men. Firft, if he be
committed without the expreflion of the caufe,

though he efcape, albeit in truth it were for Trea-
fon or Felony, yet this efcape is neither Felony nor

Treafon ; but if the caufe be expreffed for fufpicion

of Treafon or Felony, then the efcape, though it

be innocent, is Treafon or Felony. [The Act,
which is in Latin, is nifi caufa pro qua captus, fcf im-

prifonat. fuit talejudicium requirat,fi de ilia pro legem

y confuetudinem terra fuijfet conviclus.] He quoted
a caufe in print like a reafon of the law, not like re-

mittitur at the riling of the Court •, for there the pri-

foner traditur in Ballium quod breve Regis non fuit

fufficiens caufa : the King's command. He quoted
another famous caufe •, the Commons in Parliament,

incenfed againft the Duke of Suffolk, defire he
fhould be committed : The Lords and all the Judges,
whereof thofe great worthies, Prefcot and Fortefcue,

were two, delivered a fiat opinion, that he ought
not to be committed without an efpecial caufe. He
queftioned alfo the name arid etymology of the Writ
in queftion, Corpus cum caufa ; Ergo, the caufe muft
be brought before the Judge, elfe how can he take
notice hereof?

Laftly, he preffed a place in the Gofpel, Alls 25.

laft verfe, where Feftus conceives it an abfurd and
unreafonable thing, to fend a prifoner to a Roman
Emperor, and not to write along with him the caufe

alledged againft him : Send therefore no man a pri-

foner, without his caufes along with him, boc fac ti?

vives. And that was the firft reafon, a tuto, that

it was not fafe for the King in regard of lofs, to

commit men without a caufe.

The fecond Reafon is, that fuch commitments
will deftroy the endeavours of all men. Who will

endeavour to employ himfelf in any profeflion, either

of War, Merchandize, or of any Liberal Know-
ledge, it he be but a tenant at will of his liberty ?

For no tenant at will, will fupport or improve any
Z 2 thing,
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thing, becaufe he hath no certain eftate ; Ergo, to

make men tenants at will of their liberties, deftroys

all induftry and endeavours whatfoever. And fo

much for thefe fix principal reafons : taken,

4 Car. I.

A re ipfa.

Aminori admajus.

A remediis.

From the extent and univerfality.

From the infinitenefs of the "time.

A fine.

i

Honour.
Profit

Security.

Induftry.

Thefe were his Reafons.

Here he made another proteftation, That if a re-

medy had been given in this cafe, they would not

have' meddled therewith by no means ; but now that

remedy being not obtained jn the King's-Bench, with-

out looking back upon any thing that hath been

done or omitted, they defire fome provifion for the

future only. And here he took occafion to add

four Book-cafes and Authorities, all in the point

;

faying, that if the learned Counfel on the other fide

could produce but one againft the Liberties, fo pat

and pertinent, oh ! how they could hug and cull it!

16 H. VI. tit. monftranee de fait 82. by the whole
Court, the King in his prefence cannot command a

man to be arrefted, but an action of falfeimprifon-

ment lieth againft him that arrefteth : If not the

King in his royal prefence, then none others can do
it. Non fie itur ad aftra. 1 Hen. VII. 4. Huffey

reports the opinion of Markbam, Chief-Juftice to

Edw. IV. that he could not imprifon by word of

mouth ; and the reafon, becaufe the party hath no
remedy ; for the law leaves every man a remedy of

caufelefs imprifonment. He added, that Markham
was a worthy Judge, though he fell into adverfities

at laft by the Lord Rivers's means. Forte/cue, chap.

8. Propria ore nullus Regum ufus eft, to imprifon any

man, csV. 4 Eliz. Times blefled and renowned for

Juftice and Religion, in Plowden, 235. the Com-
mon Law hath fo admeafured the King's preroga-

tive, as he cannot prejudice any man in his inheri-

tance ; and the greateft Inheritance a man hath, is

the liberty of his perfon, for all others are acceffary

to it : for thus he quoted the Orator Cicero, Major

hareditas venit unicuique noftrum a Jure legibus quant

ci parentibus.

And thefe are the Authorities he cited in this

point.

Now he propounded and anfwered two objec-

tions: Firft, in point of State; Secondly, in the

courfe held by the Houfe of Commons.
May not the Privy-Council commit, without caufe

fhewed in no matter of State where fecrecy is re-

quired ? Would not this be an hindrance to his

Majefty's fervice ?

It can be no prejudice to the King by reafon of

matter of State, for the caufe muft be of higher or

lower nature. If it be for fufpicion of Treafon,

mifprifion of Treafon, or Felony, it may be by ge-

neral words couched ; if it be for any other thing

of fmaller nature, as contempt, and the like, the

particular caufe muft be fhewed, and no individnum

vagum, or uncertain caufe to be admitted.

Again, if the law be fo clear as you make it, why
needs the declaration and remonftrance in Parlia-

ment ?

The-fubjecT: hath in this cafe fued for remedy in

King'sBench by Habeas Corpus, and found none ;

therefore it is necefiary to be cleared in Parliament.

And here ended his difcourfe. And then he made
a recapitulation of all that had been offered unto
their Lordfhips, that generally their Lordfhips had
been advifed by the moft faithful Councilors that can

be ; dead men, thefe can't be daunted by fear, nor

mifled by affection, reward or hope of preferment,

and therefore your Lordfhips might fafely believe

them : particularly their Lordfhips had three feve-

ral kinds of proofs.

1. Acts of Parliament, judicial Precedents, good
Reafons. Firft, you have had many ancient Acts
of Parliament in the point, befides Magna Charta -,

that is, feven Acts of Parliament, which indeed are

thirty-feven, Magna Charta being confirmed thirty

times, forfo often have the Kings of England given

their Royal Affent thereto.

2. Judicial Precedents of grave and reverend

Judges, in termini's terminantibus, that long fince

departed the World, and they were many in num-
ber. Precedents being twelve, and the Judges
four of a Bench made four times twelve, and that

is forty- eight Judges.

3. You have, as he termed them, •vividas ratio-

nes, manifeft and apparent reafons: towards the

conclufion he declareth to their Lordfhips, that

they of the Houfe of Commons have, upon great

ftudy and ferious confideration, made a great mani-

feftation unanimoufly, Nulla contradicenle, concern-

ing this great liberty of the fubject, aod have vin-

dicated and recovered the body of this fundamental

liberty, both of their Lordfhips and themfelves, from
fhadows, which fome times of the day are long,

fome times fhort, and fome times long again ; and
therefore we muft not be guided by fhadows : and
they have tranfmitted to their Lordfhips, not capita

rerum, heads or briefs, for thefe compendia are dif-

pendia ; but the Records at large, in termini's termi-

nantibus. And fo he concluded, that their Lordfhips

are involved in the fame danger, and therefore ex

congruo ex? condigno, they defired a conference, to the

end their Lordfhips might make the like declara-.

tion as they had done ; Commune periculum rcquirit

commune auxilium ; and thereupon take fuch further

courfe, as may fecure their Lordfhips and them,

and all their pofterity, in enjoying of their ancienr,

undoubted and fundamental liberties.

'the fubftance of the Objections made by Mr. Attor-

ney-General (Sir Robert Heath) before a Commit-

tee of both Houfes, to the Argument that was
made by the Houfe of Commons, at the firft Confe-

rence with the Lords.

AFTFR the firft conference, which was defired

by the Lords, and had by a Committee of

both Houfes in the Painted Chamber, touching

the Reafons, Laws, Acts of Parliament, and

Precedents concerning the Liberty of the perfon

of every Freeman •, Mr. Attorney-General being

heard before the Committee of both Houfes, as it

was
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was affented to by the Houfe of Commons, that he

mi<*ht be, before they went up to. the conference
;

after fomc preamble made, wherein he declined

the anfwering all Reafons of Law, and Acts of

Parliament, came only to the precedents ufed

in the argument before delivered ; and fo endea-

voured to weaken the ftrength of" them, that had

been brought in behalf of the fubjects, and to (hew

that fome other were directly contrary to the Law,
comprehended in the refactions of the Houfe of

Commons, touching the bailing of prifoners, re-

turned upon the Writ of Habeas Corpus to be com-

mitted by the fpecial command of the King, or

the Council, without any caufe fhewed, for which

by Law they ought to be committed. And the

courfe which was taken (it pleafed the Com-
mittee of both Houfes to allow of) was, that Mr.
Attorney fhould make his objections to every par-

ticular precedent, and that the Gentlemen ap-

pointed, and trufted herein by the Houfe of Com-
mons, by feveral replies mould fatisfy the Lords

touching the objections made by him, againft,

or upon every panicular, as the order of the

precedents fhould lead them. He began with the

firft twelve precedents that were ufed by the Houfe

of Commons at the conference defired by them,' to

prove that prifoners returned to ftand fo committed,

were delivered upon bail by the Court of King's-

Bench.

The firft was that of Bildejlon's cafe, in the 1

8

Edw. 111. Rot. 33.

To this he objected ; firft, that in the return of

him into the Court, it did not appear, that this Bil-

dejlon was committed by the King's command ; and

fecondly, that in the Record it did appear alfo that

he had been committed for fufpicion of counter-

feiting the great Seal, and fo by confequence was

bailable by the Law, in regard there appeared a

caufe why he was committed : in which cafe it

was granted by him (as indeed it was plain and

agreed of all hands) that the prifoner is bailable

though committed by command of the King. And
he faid that this part of the Record, by which it

appeared he had been committed for fufpicion of

Treafon, was not obferved to the Lords in the

Argument before ufed ; and he fhewed alfo to the

Lords, that there were three feveral kinds of- Re-

cords, by which the full truth of every award, or

bailing upon an Hobeas Corpus is known. Firft, the

Remembrance-Roll, wherein the award is given ;

fecondly, the File of the Writ and the Return ; and

thirdly, the Scruet-Roll or Scruet finium, wherein

the bail is entred, and that only the Remembrance-
Roll of this cafe was to be found : and that if the

other two of it were extant, he doubted not but

that it would appear alfo, that upon the return it-

felf, the caufe of the commitment had been ex-

prefTed. And fo he concluded, that this proved

not for the Refolution of the Houfe of Commons,
touching the matter of bail, where a prifoner was

committed by the King's fpecial command without

caufe fhewed.

To thefe objections the reply was, Firft, that it

was plain that Bildejlon was committed by the

King's exprefs command. For fo the very words
of the Writ are to the Conftable of the Tower,
quod turn tencri & cuftodiri facias, djff. than which
nothing can more fully exprefs a commitment by
the King's command. Secondly, however it be
true, that in the latter part of the Record it doth
appear, that Bildejlon had been committed for
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fufpicion of Treafon, yet if the times of the pro-

ceeding, exprefTed in the Record, were obferved,

it would be plain that the objection was of no
force •, for this one ground, both in this cafe and
in all the reft, is infallible, and never to be doubted
of in the Law, That Juftices of every Court adjudge

of the force and ftrength of a Return out of the body
of itfelf only, and as therein it appears. Now
in Eajler Term in the 18 Edward III. he was
returned and brought before them, as committed
only by the Writ ; wherein no caufe is exprefTed,

and the Lieutenant and the Conftable of the

Tower, that brought him into the Court, fays,

that he had no other Warrant to detain him nifi

breve prediSlum, wherein there was no mention of

any caufe •, and the Court thereupon adjudged,

that breve preditlum or that fpecial command,
was not furficient caufe to detain him in prifon,

and thereupon he is by judgment of the Court in

Eajler Term let 'to Mainprife. But that part of

the Record wherein it appears, that he had indeed

been committed for fufpicion of Treafon, is of
2"h'«r7y-Term following, when the King, after the

letting of him to Mainprife, fent to the Judges that

they lhould difcharge. his Mainprife, becaufe no

man profecuted him. And at that time it appears

(but not before) that he had been in for fufpicion

of Treafon •, fo that he was returned to ftand com-
mitted by the King's fpecial command only, with-

out caufe fhewed, in Eajler-Term, and then by
judgment of the Court let to Mainprife, (which to

this purpofe is but the fame with bail, though

otherwife it differ.) And in the Term following

upon another occafion the Court, knew, that he

had been committed for fufpicion of Treafon,

which has no relation at all to the letting of him
to Mainprife, nor to the judgment of the Court

then given ; when they did not, nor could poffibly

know any caufe, for which the King had committed
him. And it was faid, in behalf of the Houfe of
Commons, that they had not indeed in their Argu-
ment exprefly ufed this latter part of the Record of

Bildefton's cafe, becaufe it being only of Trinity-Term

following, could not concern the reafon of an award
given by the Court in Eajler-Term next before;

yet notwithftanding that they had molt faithfully,

at the time of their argument, delivered in to

the Lords, as indeed they had a perfect copy at

large of the whole Record of this cafe ; as they had

done alfo of all other precedents whatfoever cited

by them ; infomuch as in truth there was not one

precedent of Record on either fide, the copy where-

of they had not delivered in likewife, nor did Mr.
Attorney mention any one befides thofe that were

fo delivered in by them. And as touching thofe

three kinds' of Records, the Remembrance-Roll,

the Return and pile of the Writ, and Scruets ; it

was anfwered by the Gentlemen employed by the

Houfe of Commons, that it was true, that the

Scruet and the Return of this cafe of Bildejlon was

not to be found •, but that did not leffen the weight

of the precedent, becaufe always in the award or

judgment drawn up in the Remembrance-Roll, the

caufe (whatfoever it be) when any is fhewed, upon
the Return is always exprefTed, as it appears clearly

by the conftant entries of the King's-Bench-Court.

So that if any caufe had appeared unto the Court,

it muft have appeared plainly in that part of the

Roll, which belongs to Eajtei-Term, wherein the

judgment was given : but the return of the com-
mitment by the King's command without caufe

(hewed,
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fhewed, and the judgment of the Court, that the

prifoner was to be let to mainprife, appears therein

only. And fo notwithftanding any objection made
by Mr. Attorney, the caufe was maintained to be a

clear proof, among many, others, touching that refo-

lution of the Houfe of Commons.
To the ftcond of thefe twelve, which is Parker's

cafe, in the 22 H. VIII. Rot. 37. his objections

were two ; firft, that it is true, that he was return-

ed to be committed per mandatum Domini Regis

;

but it appeared that this command was certified to

the Sheriffs of London by one Robert Peck gentle-

man, and that in regard that the command came no
otherwife, the return was held infufficient, and that

therefore he was bailed. Secondly, that it ap-

pears alfo in the Record, that he was committed
pro fufpicione felonia ac per mandatum Domini Re-

gis : fo that in regard that the exprefiion of the

caufe of his commitment, fufpicion of felony,

precedes the command of the King, therefore it

muft be intended that the Court took the caufe why
the King committed him to be of lefs moment than

felony, and therefore bailed him. For he objected,

that even the Houfe "of Commons themfelves, in

fome arguments ufed by them, touching the inter-
.

pretation of the Statute of Weftminfier the firft, cap.

15. about this point, had affirmed, that in enume-
ration of particulars, thofe of greateft nature were

firft mentioned, and that it was fuppofed, that

fuch as followed were ufually of lefs nature or mo-
ment.

But the reply was to the firft objection, that the

addition of the certifying of the King's command
by Robert Peck, altered not the cafe : Firft, becaufe

the Sheriffs in their return took notice of the com-
mand as what they were affured of j and then how-
foever it came to them, it was of equal force, as-

if it had been mentioned without reference to Peck.

Secondly, as divers Patents pafs the great Seal

by Writ of Privy-Seal, and are fubfcribed per bre-

ve de privalo figillo ; fo diverfe per ipfum Regem,

are fo fubfcribed ; and oftentimes in the Roli of

former times, to the words per ipfum Regem, are

added nunciante A. B. So that the King's com-
mand generally, and the King's command related

or certified by fuch a man, is to this purpofe of

like nature. Thirdly, in the late great, cafe of

Habeas Corpus, where the return of the commit-

ment was per fpeciale mandatum Domini Regis mihi

fignificatum per Dominos de privato Concilio ; the

Court of King's -Bench did agree, that it was the

fame, and of like force as if mihi fignificatum, CdV.

had not followed, and that thofe-words were void.

According whereunto, here alfo per mandatum

Dom. Regis nunciatum per Robert Peck, had been,

wholly omitted and void likewife. And in truth

in that late cafe, this cafe of Parker was cited both

at the Bar and Bench : and at the Bench it was

interpreted by the Judges no otherwife, than if it

had been only per mandatum Domini Regis in place

of it : but the objection there was made of another

kind, as was delivered in the firft argument, made out

of precedents in behalf of the Houfe of Commons.
Therefore, to the fecond objection touching the

courfe of enumeration' of the caufes in the return,

it was faid, that howfoever in fome Acts of Par-

liament, and elfewhere in the folemn expreffions

ufed in the Law, things of greater nature pre-

ceded, and the lefs follow ; yet in this cafe, the

contrary was moft plain, for in the return it appears

that there were three caufes for detaining the pri-

foners : Surety of the peace, fufpicion of felony,

and the King's command : and Surety of the peace

is firft mentioned, which is plainly lefs than felony.

And therefore it is plain, if any force of argument
be taken from this enumeration, that the contrary

to that which Mr. Attorney inferred is to be con-
cluded ; that is, that as felony is a greater caufe

than Surety of the peace, fo the matter whereupon
the King's command was grounded, was greater

than Felony. But in truth this kind of argument
holds neither way here, and whatfover the caufe

were, why the King committed him, it was im-
poffible for the Court to know it : and it alfo might
be of very high moment in matter of State, and
yet of far lefs nature than felony. All which fhews,

that this precedent hath its full force alfo, according

as it was firft ufed in argument by the Houfe of
Commons.
To the third of thefe, which is Bincks's cafe in

the 35 H. VIII. Rot. 33. the objection was, that

there was a caufe expreffed, pro fufpicione felonia :

and though pro aliis caufis Mas moventibus were ad-
ded in the return, yet becaufe in the courfe of enu-
meration, the general name of aliis coming after-

particulars, includes things of lefs nature than the

particular doth, therefore in this cafe fufpicion of

felony being the firff, the other caufes afterwards

generally mentioned muft be intended of lefs nature,

for which the prifoner was bailable, becaufe he was
bailable for the greater, which was fufpicion of fe-

lony. Hereunto it was replied, that the argument
of enumeration in thefe cafes is of no moment, as is

next before fhewed : and that altho' it' were of any
moment, yet alia caufa, though lefs than felony,

might be of very great confequence in matter of
State, which is pretended ufually upon general re-

turns of command, without caufe fhewed ; and it

is moft plain, that the Court could not poflibly

know the reafons, why the prifoner here was com-
mitted, and yet they bailed him, without looking
further after any unknown thing under that title of
matter of State, which might as well have been in

this cafe as in any other whatfoever.

To the fourth of thefe, which is Overton's, cafe,

in Pafch. 2 £5? 3 Phil, tif Mar, Rot. 58. And to

the fifth, which is Newport's cafe, Pafch. Phil, 65?

Mar. 4 £2? 5 Rot. 45. only thefe objections were faid

over again by Mr. Attorney, which are mentioned
in the argument made out of the precedents in be-

half of the Houfe of Commons at the firft confe-

rence ; and in the fame argument are fully and clearly

fatisfied, as they were in like manner now again.

To the fixth of thefe, which was Lawrence's cafe,

9 Eliz. Rot. 35. and the feventh, which is Conjlable's

Pafch. q Eliz. Rot. 68. the fame objections were
likewife faid over again by Mr. Attorney, that are

mentioned, and are clearly and fully anfwered in

the argument made at the conference out of pre- •

cedents in behalf of the Houfe of Commons ; the

force of the objection being only, that it appeared

in the margin of the Roll, that the word Pardon
was written : but it is plain that the word there

hath no reference at all to the reafon why they were
bailed, nor could it have reference to the caufe why
they were committed, in regard the caufe why
they were committed is utterly unknown, and was
not fhewed.

To the eighth of thefe precedents, which was
Browning's cafe, Pafch. 20 Eliz. Rot. 72. it was
faid by Mr. Attorney, that he was bailed by a

letter from the Lords of the Council, directed to

the
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the Judges of the Court •, but being afked for thai:

letter, or any teftimony of it, he could produce

none at all -, but faid, he thought the teftimony

of it was burnt, among many other things of the

Council-table at the burning bf the BanqUeting-

Houfe.
To the 9th, being Harecourt's cafe, Pafch. 40

Eliz. Rot. 62. The felf-fame objection was made

by him, but no warrant was fhewed to maintain his

objection.

To the 10th, which is Gttesby's cafe, in vacatione

Hill. 43 Eliz. he faid that it was by direction of A

Privy-Seal from the Queen ; and to that ptirpofe

he fhewed the Privy-Seal of 43 Eliz. which is at

large among the tranfcripts of the Records con-

cerning bails taken in cafes, where the King or the

Lords affented. But it was replied, that the Privy -

Seal was made only for fome particular Gentlemen

mentioned in it, and for none other, as indeed ap-

pears in it : and then he faid, that it was likely that

Catesby here had a Privy-Seal in this behalf, becaufe

thofe other had fo ; which was, all the force of his

objection.

To the nth of thefe, which is Beckwitb's cafe

in Hill. 12 Jac. Rot. 153. he faid, that the Lords

of the Council fent a letter to the Court of King's-

Bench to bail him. And indeed he produced a

letter, which could not by any means be found

when the arguments were made at the firft confe-

rence : and this letter, and a copy of an obfeure

report made by a young ftudent (which was brought

to another purpofe, as is hereafter fhewed) were

the only things written of any kind that Mr. Attor-

ney produced, befides the particulars fhewed by the

Houfe of Commons at the firft conference. To
this it was replied, that the letter was of no mo-
ment, being only a direction to the Chief-Juftices

and no matter of Record, nor any way concerning

the reft of the Judges : and befides, either the pri-

foner was bailable by the Law, or not bailable

:

if bailable by the Law, then he was to be bailed

without any fuch letter ; if not bailable by the Law1

,

then plainly the Judges could not have bailed hirii

upon the letter, without breach of their oath, which

is, That tbey are to do jufiice according to the Law,
without having refpecl to avy command whatfoever.

So that the letter in this cafe, or the like in any

other cafe, is for point of Law to no purpofe, nor

hath any weight at all by way of objection againft

what the Record and the Judgment of the Court
Ihewus.

To the 1 2th and laft of thefe, which is S'uTho-

tnas Monfon's cafe in the 14 Jac. Rot. 147. the fame
objection only was faid over by him, which was men-
tioned and clearly anfwered in the argument ; and
that one ground which is infallible, That the judg-

ment upon a return is to be made only out of what ap-

pears in the body of the return itfelf, was again in-

filled upon in this cafe, as it was alfo in moft of the

reft. And indeed that alone which is moft clear

Law, fully fatisfies almoft all kind of objections, that

have been made to any of thefe precedents ; which
thus rightly underftood, are many ample teftimonies

of the Judgment of the Court of King's-Bench,

touching this great point, in the feveral ages, and
reigns of the feveral princes under which they fall.

After his objections to the twelve, and the replies

and fatisfactions given to thefe objections, he came
next to thofe wherein the alTent of the King and
Privy-Council appears to have been upon the en-

largement : but he made not to any of thefe any

other kind of objections whatfoever, than fuch as

are mentioned and clearly Wwered (as they were

now again) in the argument made at the firft con-

ference: And for fo much as concerns letters of

affent or direction, the fame was here faid again by

way of reply to him, as is before faid touching the

letter in Beckwith's cafe.

After thefe were difpatched, he came to urge

the eight precedents, which feemed to make for

the other fide againft the refolution of the Houfe
Of Commons : which eight were ufed, and copies

of them alfo were given in to the Lords at the firft

conference.

Of thefe eight, the firft four were urged by him,

as being of one kind ; the difference of them only

being fuch, that, fave only in the names of prifons

and of perfons, they are but the felf-fame.

To the force of thefe four he objected thus' -, that

Richard Everard (for the purpofe) in the firft of

them, which is 5 H. VII. Rot. f8. Roger Cherry in

the fetond of them, which is 8 H. VII. Rot. 12. Chri-

Jlopher Burton, in the third of them, which is 9 H.

VII. Rot. 14. arid George Urfewick in the fourth of

them, which is 19 H. VII. Rot. 13. wefe returned

into the King's-Bench upon feveral Writs of Habeas

Corpus, to have been committed and detained in the

feveral prifons whence they came per mandatum Do-
mini Regis, and that upon that return they were

committed to the Marfhal of the King's-Bench -,

and that however ic had been objected againft thofe

precedents, that this kind of commitment was by

the coUrfe of that Court, always done before the

bailing of the prifoner, yet that it did not appear

that they were bailed.

The Reply to this objection was, That by con-

ftant courfe of King's-Bench, whofoever came in

upon Habeas Corpus, or otherwife upon any Writ
in that Court, cannot be bailed until he be firft

committed to the Marfhal of that Court; and that

thenc\ it was, that all thofe four were committed
to the Marfhal, as appears by the entry, Qui com-

miltitur Marifcall'o, &a which is the ufual entry

in fuch a cafe, and that the Clerks of that Court
acknowledge this courfe and entry to be moft con-

-ftant. So that all the inference, that can be made
out of thefe four is, that four prilbners being

brought from four feveral prifons by Habeas Corpus

into the King's-Bench, and returned to ftand com-
mitted per mandatum Domini Regis, were fo'far from
being remanded by the Law, that in all thefe four

Cafes, they were firft taken from the feveral prifons,

wherein they had been detained j by fuch a general

command (which could not have been if -they had
not been adjudged in every one of the cafes to have

.been bailable by the Court) and that this commit-
ment of them to the Marfhal of the King's-Bench,

was the firft ftep towards the bailing of them, as

in all other cafes. But that it appears not, that

either they ever demanded to be bailed, or that they

were able to find fufficient bail : and if they did not

the one, or could not do the other, it may follow

indeed that they were not bailed. But this commit-
ment to the King's-Bench being the firft ftep to the

bailing of them (as by the conftant courfe it is)

fhews moft plainly that they were bailable by the

Law, which is the only thing in queftion. So that

altho' thefe four precedents were ranked among
them, that may feem to make againft the refolution

of the Houfe of Commons, which was done, both
becaufe they have this fmall colour in them for the

other fide, to any man that is not acquainted with

the
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the nature and reafons of the entries, and courfes

of the Court of King's-Bench, and alfo becaufe all

or fome of them had been ufed in the late great

cafe in the King's-Bench, as precedents that made
,againfi the liberty claimed by the fubject ; yet in

truth, all four of them do fully prove their refolu-

tion : that is, they plainly fhew that the Court of

King's-Bench in every one of them refolved, that

the priforiers fo committed were bailable, otherwife

they had been remanded, and not committed to the

Marfhal of the King's-Bench. And this was the

anfwer to the objection made by Mr. Attorney up-

on thofe four precedents,- being all of the time of

King Henry the feventh.

To the fifth of thefe eight, being Edward Page's

cafe, in 7 H. VIII. Rot. 23. Mr. Attorney object-

ed thuc: He faid that Edward Page was committed

to the Marfhalfea of the Houfhold, per mandalum

Domini Regis ibidem falvo cuftodknd. &c. Qui com-

mittitur Marifcallo, &c. Hofpilii Domini Regis f By
which' it appeareth, as he faid, that the Court re-

rnanded him back to the prilbn of the Marfhalfea

of the Houfhold : and he faid, that whereas it had

been objected at the firft conference, that there was

was fome miftaking in the entry ; he conceived in-

deed that there was a miftaking, but it was that the

Cierk had entred committitur for remittitur, and

that it fhould have been §>ui remittitur Marefcallo

fofpitii Domini Regis : for when ever they remand-

ed the prifoner, remittitur, and not committitur

fhould be entred. And that miftaking, being fo

rectified and underftood, he conceived it was a di-

rect precedent againft the refolution of the Houfe of

Commons.
To this it was anfwered by the Gentlemen of the

Houfe of Commons, That there was no doubt .in-

deed, but that a miftake was in the entry by the

Clerk, but that the miftaking was quite of another

nature. The addition of thofe words, hofpitiC Dow.

Regis, was the miftaking, and the entry fhould

have been, qui committitur Marefcallo; &V. only ;

that is, he was committed to the Marfhal of the

King's-Bench ; and fo indeed the force of this pre-

cedent fhould be but.juft the fame with the firft

four : but the ignorance of the Clerk that entred it,

knowing not how to diftinguifh between the Mar-

fhal of°the. Houfhold and the Marfhal of the

King's-Bench, was the caufe of the addition of thefe

words hofpilii Dem. Regis.

And to confirm fully this kind of interpretation

of that precedent, and of the miftaking of it, it

was obferved by the Gentleman of the Houfe of

Commons, that there is in the margin of the Roll

an infallible character that juftifies fo much. For

by- the courfe of that Court, whenfoever a prifoner

is committed to the Marfhal of the King's-Bench

and not remanded, the word Marefcallo is written

in the margin fhort by Marr' turned up ; and that

is never written there, but when the meaning and

fenfe of the entry is, that the prifoner is committed

to the prifon of the fame Court. Now in this cafe

Marr' in the Margin is likewife written : which

moft clearly fhews that the truth of this cafe was,

that this Page was committed to the Marfhal of the

King's-Bench, and not remanded •, which if it had

been" neither could the entry have been committitur,

nor fhould the margin of the Roll have had Marr'

written in it.

' And thus they have anfwered Mr. Attorney's

objections touching this precedent, and concluded

that dow, befides the firft four of the .eight, they

had another, and fo five to prove that a prifoner

committed per mandatum,] Domini Regis, generally

was bailable by the judgment of the Court. How-
ever, it appears not in thefe particulars that they

were bailed ; which perhaps they' were not, either

becaufe they prayed it not, or becaufe they could

not find fufficient bail.

The fixth of thefe precedents, being the cafe of
nomas Cafar, in the 8 Jac. Regis Rot. 99. Mr.
Attorney objected to jt- thus ; That Cafar being

committed per mandatum Domini Regis to the Mar-
fhalfea of the Houfhold, was returned upon Habeas
Corpus to be fo committed, and therefore detained

in prifon, and that
,

the entry is, Qui committitur

prifon<e Marefcal.fradiil. by which it appears clear-

ly, that he was remanded to the fame prifon from
whence he came.

To this the Gentlemen of the Houfe of Com-
mons gave this anfwer: They faid, that the ufual

entry of a remittitur, when it is to fhew that the

Court by way of judgment, or awatd upon a re'fo-

lution, or debate, remands the prifoner, is, remit-

titur quoufque fecutidum legem deliberates fuerit : but

when they advife, or give way to the Keeper of
the prifon to amend his return, or the like, then

.the entry is only remittitur. generally, or remittitur

prifona predicl. But it was indeed affirmed by Mr.
Keeling, a Clerk of great experience in that Court,

that the entry of a Remittitur generally, or. remit-

titur prifon<e predicate was indifferently ufed for the

fame, as remittitur quoufque, &c. Yet it was ex-

prefsly fhewed by the Gentlemen of the Houfe of

Commons, that there was fometimes a difference,

and that fo it might well be in this cafe. For in

the laft of thefe eight precedents, which is Sallon-

fall's cafe, they obferved that remittitur prifotite

prediiJa is often ufed ; and that it is twice ufed only

for a remanding, during the time that the Court
gave leave to the Warden of the Fleet, to, amend
his return ; which fhews plainly, that tho' fome-
times remittitur generally, and remittitur quoufque,

r

&c. may mean the fame, yet fometimes it doth
not. And that in this cafe of Ctefar it doth not

mean any other, but only fo much as it doth twice

in that of SaltonJiaU's cafe, was proved alio by a

rule of the Court, which was cited out of the rule-

book of the Court of King's-Bench, by which rule

the Court exprejsly ordered, that unlets the Steward
and Marfhal ot the Houfhold did fufficiently return

the Writ of Habeas Corpus for Cafar, that he fhould

be difcharged. The words of the rule are, Nifi

predicli Senejcallus df? Marefcallus hofpilii Domini Re-
gis fufficienter returnaverint breve de Habeas Corpus,

Tho.[Cafar die Mercurii proximo poft quindenam San-

Hi Martini de prifona exonerabilur. And this was
the opinion of the Court 5 which fhews that the

Court was fo far from remanding him upon the re-

turn,that they refolved, that unlefs fome better re-

turn were made, the prifoner fhould be difcharged

of his firft imprifonment, though it appeared to

them out of the body of the return (upon which

they were only to judge) that he was committed
per mandatum Domini Regis only. And the rule not

only fhews the opinion of the Court then to have

been agreeable with the refolution of the Houfe of

Commons, but alfo proves that Remittitur generally,

or Remittitur pri[on<e prediclte, doth not always im-

ply a remanding upon judgment or debate. And
this anfwer was given to this of defar's cafe, that is

the fixth of this number.

The
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The feventh is the cafe of James Demetrius. It

was 12 Jac. Rot. 153. Mr. Attorney objefted that

this Demetrius and divers others being Brewers,

were committed per concilium Domini Regis to the

Marfhalfea of the Houfhold, and that upon the

commitment fo generally returned, they were re-

manded, and that the entry was immediate remitti-

titur prafato Marefcallo bofpitii praditli ; where he

obferved, that immediate fhews that the Judges of

that time were fo refolved of this Queftion, that

they remanded them prefently, as men that well

knew what the Law was herein^

Hereunto the Gentlemen of the Houfe of Com-
mons gave thefe anfwers. Firft, that the Remit-

titur in this cafe is but as the other in Cafar'z, and

fo proves nothing againft them. Secondly, that

immediate being added to it, (hews plainly that it

was done without debate, or any argument or

confideration had of it, which makes the authority

of the precedents to be of no force in point of Law;

for judgments and awards given upon deliberation

only and debate, are proofs and arguments of

weight, and not any fudden Aft of the Court with-

out debate or deliberation. And the entry of im-

mediate being propofed to Mr. Keeling, it was con-

firmed by him, that by that entry it appears by

this courfe, that the remanding of him was the felt-

fame day he was brought, which as it was faid by

the Gentlemen of the Houfe of Commons, might

be at the rifing of the Court, or upon advifement,

and the like. And this anfwer was given to this

precedent of the Brewers.

The laft of the eight, to which Mr. Attorney

objefted, is Saltonjlall's cafe in the 13 Jac. Regis.

He was committed per mandatum Dominorum

Regis de privato Concilia: and being returned by the

Warden of the Fleet to be.fo, Remittitur prijotia

predicl* ; and in the 1 3 Jac . in the fame cafe there

is remittitur generally in the Roll. And thefe two

make but one cafe, and are as one precedent.

To this the Gentlemen of the Houfe of Commons
anfwered, That it is true, the Rolls have fuch en-

tries of remittitur in them generally, but that

proves nothing upon the reafon before ufed by them

in C<efar's cafe. But alfo Saltonftall was committed

for another caufe, befides per mandatum Dom. Regis,

a contempt againft an order in the Chancery,

and that was in the return alfo. And befides the

Court, as it appears in the Record, gave feveral

days to the Warden of the Fleet to amend his re-

turn, which they would not have done, if they

had conceived it fufficient, for that which is fufficient

needs not amendment.

To this Mr. Attorney replied, that they gave

him a day to amend his return, in refpeft of that

part of it which concerns the order in Chancery,

and not in refpeft of that which was per mandatum

Dom. Regis. But the Gentlemen of the Houfe of

Commons anfwered, that that appeared not any

where, nor indeed is it likely at all, nor can be reafo-

nably fo underftood -, becaufe if the other return

per mandatum Dom. Regis had been fufficient by it-

felf, then doubtlefs they would have remanded him
upon that alone; for then they needed not at all

to have flood upon the other part of the return in

this cafe. So that out of the Record itfelf it appears

fully, that the Court conceived the return to be in-

fufficient.

So the Gentlemen of the Houfe of Commons con-

cluded, that they had a great number of precedents

befides divers Afts of Parliament, and Reafons
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of Common Law, agreeable to their refolution j

and that there was not one precedent at all that made
againft them, but indeed, that almoft all that were

brought, as well againft them as for them, if right-

ly underftood, made fully for the maintenance of

their refolution : and that there was not one example

or precedent, of a Remittitur in any kind upon

the point before that of Cafar's cafe, which is before

cleared with the reft, and is but of late time, and

of no moment againft the refolution of the Houfe of

Commons.
And thus, for fo much as concerned the precedents

of Record, the firft day of the conference defired by
the Lords ended.

The next day they defired another conference

with the Houfe of Commons, at which it pleafed

the Committee of both Houfe s to hear Mr. Attorney
again make what objections he could againft other

parts of the argument formerly delivered from the

Houfe of Commons. He then objefted againft the

Afts of Parliament, and againft the Reafons of Law,
and his objeftions to thofe parts were anfwered, as it

appears by the anfwers by order given into the Houfe
of Commons by the Gentlemen that made them.
[Vide pojlea, p. 1 So;] He objefted alfo upon the

fecond day againft the fecond kind of precedents,

which are refolutions of Judges in former times,

and not of Record, and brought alfo fome other

teftimonies of the opinions of Judges in former
times, touching this points

Firft, for that refolution of all the Judges of
England in 34 Eliz. mentioned and read in the

arguments at the firft conference, he faid, That
it was directly againft the refolution of the Houfe
of Com mens, and obferved the words of it in

one place to be, that perfons fo committed by
the King, or by the Council, may not be delivered

by any of the Courts, &c. And in another, that if

the caufe were expreffed, either in general or in fpe-

cialty, it was fufficient ; and he faid that the expref-
fing of a caufe in generality, was to fhew the King
or the Council's command : and to this purpofe, he
read the whole words of that refolution of the

Judges. Then he objefted alfo, that in the reporc
of oneRofwell's cafe in the King's- Bench, in 13 Jac.
he found that the opinion of the Judges of that

Court (Sir Edward Coke being then chief Judge
and one of them) was, that a prifoner being com-
mitted per mandatum Dom. Regis, or privati Concilii,

without caufe fhewed, and fo returned, could not
be bailed, becaufe it might be matter of State,

or Arcana imperii, for which he flood committed.
And to this alfo he added, an opinion he found in.

a Journal in the Houfe of Commons of 13 Jac.
wherein Sir Edward Coke fpeaking to a Bill preferred
for the explanation of Magna Charta touching im-
prifonment, faid in the fame Houfe, That one fo

committed could not be inlarged by the Law,
becaufe it might be matter of State, for which he
was committed. And amongft thefe objeftions of
the other nature alfo, he fpake of the confidence

that was fhewed in behalf of the Houfe of Com-
mons: and he faid, it was not confidence on either

part could add any thing to the determination of
the queftion; but if it could, that he had as much rea-

fon of confidence for the other fide againft the refo-

lution of the Houfe of Commons, grounding him-
felf upon the force of his objeftions, which as he
conceived had fo weakened the arguments of the

Houfe of Commons.
A a To
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To this a reply was made ; and firft it was faid

to the Lords on the behalf of the Houfe of Com-
mons, that notwithftanding any thing yet obje&ed,

they were upon clear reafon ftill confident of the

truth of their firft refolution, grounded upon fo

juft examination, and deliberation taken by them.

And it was obferved to the Lords alfo, that their

confidence herein was of another nature, and of

greater weight, than any confidence that could be

expreffed by Mr. Attorney, or whomfoever elfe

being of his Majefty's Counfel learned.

To which purpofe the Lords were defired to take

into their memories the difference between the prefent

qualities of the Gentlemen that fpake in behalf of

the Houfe of Commons, and of the King's learned

Counfel in their fpeaking there, howfoever acci-

dentally they were both men of the fame profeffion

:

for the King's Counfel fpake as Counfel perpetually

retained by Fee, and if they made gloffes or what

advantageous interpretation foever for their own
part, they did but what belonged to their place

and quality, as Mr. Attorney had done. But the

Gentlemen that fpake in behalf of the Houfe of

Commons, came there, bound on the one fide by
the trull repofed in them by their Country that

fent them, and on the other fide by an oath taken

by every of them before he fit in the Houfe, to

maintain and defend the Rights and Prerogatives of

the- Crown : fo that even in the point of confidence

alone, thofe of them that fpeak as retained Coun-
fel by perpetual Fee, and thofe that by their place

being admitted to fpeak, are bound to utter nothing

but truth, both by fuch a truft and fuch an oath,

were no way to be fo compared or counterpoifed,

as if the one were of no more weight than the

other.

And then the objections before mentioned were

alfo anfwered.

For that of the refolution of all the Judges of

"England in 34 Eliz. it was fhewed, that plainly

it agreed with the refolution of the Houfe of Com-
mons : for although indeed it might have been

expreffed with more perfpicuity, yet the words of

it, as they are, fufficiently (hew the meaning of it

to be no otherwife. To that purpofe, befides the

words of the whole frame of this refolution of

the Judges, as it is in the copy tranfcribed out of

the Lord Chief Juftice Anderfon's Book, written in

his own hand, which book was here offered to be

fhewed in the behalf of the Houfe of Commons ; it

was obferved, that the words of the firft part of it

fhew plainly, that all the Judges of England then

refolved, that the prifoners fpoken of in the firft

part of their refolution, were only prifoners com-
mitted with caufc (hewed •, for they only fay they

might not be delivered by any Court without due
trial by Law, and judgment of acquittal had ; which

(hews plainly they meant that by trial and acquittal

they might be delivered. But it is clear that no

trial or acquittal can be had, where there is not

fome caufe laid to their charge, for which they

ought to ftand committed. Therefore in that part

of the refolution fuch prifoners are only meant as

are committed with caufe (hewed, which alfo the

Judges in that refolution exprefly thought neceffary,

as appears in the fecond part of their refolution,

wherein they have thefe words : " If upon the re-

" turn of their Habeas Corpus, the caufe of their

" commitment be certified to the Judges, as it

" ought to be, £s?f." By which words they fhew

plainly, that every return of a commitment is infuf-

ficient, that hath not a caufe (hewed of it. And
to that which Mr. Attorney faid, as if the caufe

were fufficiently expreffed in generality, if the

King's command or the Council's were expreffed

in it, as ; if that were meant in the refolution for a
fufficient general caufe; it was anfwered, that it

was never heard of in Law, that the power or per-

fon that committed the prifoner was underfkiod

for the caufa captionis or caufa detentionis, but only

the reafon why that power or perfon committed
the prifoner. As alfo in common fpeech, if any man.

afk why or for what caufe a man ftands committed,

the anfwer is not, that fuch a one committed him,
but his offence or fome other caufe is underftood

in the queftion, and is to be (hewed in the anfwer.

But to fay that fuch a one committed the prifoner,

is an anfwer only to the queftion, who committed
him ? and not why, or for what caufe he ftands fo

committed.

Then for that of the copy of the report, in 13
Jac. (hewed forth by Mr. Attorney, it was anfwered

by the Gentlemen of the Houfe of Commons, that

the report itfelf which had been before feen, and
perufed among many other things at a Committee
made by the Houfe, was of flight or no authority,

for that it was. taken by one, who was at that

time a young ftudent, and as a reporter in the

King's Bench, and there was not any other re-

port to be found that agreed with it. Secondly,

although the reports of young ftudents, when they

take the words of Judges as they fall from their

mouths at the Bench, and in the fame perfon and
form as they have fpoken, may be of good credit

;

yet in this cafe there was not one word fo reported :

but in truth there being three cafes at a time in the

King's-Bench, one Rofwell's cafe, Allen's, and
Saltonjlall's cafe, every of which had fomething of
like nature in it, the ftudent having been prefent in

the Court, made up the frame of one report or cafe

out of all three in his own words, and fo put it into

his Book : fo that there is not a word in the report,

but it is framed according to the ftudent's fancy,

as it is written ; and nothing is expreffed in it, as it

came from the mouth of the Judges, otherwife than

his fancy directed him.

Thirdly, there are in the report plain falfhoods

of matter of fact, which are to be attributed either

to the Judges or to the Reporter. It is mod likely

by all reafon, that they proceeded from the Reporter's

fault; howfoever, thefe matters of fallhood fhew
fufficiently that the credit of the reft is of light

value. It is faid in the report, that Harecourt

being committed by the Council, was bailed, in

40 Eliz. upon a Privy- Seal or a Letter, whereas in

truth there is no fuch thing. And it is faid there,

that kind of Letters are filed in the Crown-Office,

whereas in truth there was not any fuch kind -of

Letters filed there in any cafe whatfoever. That
Refolution of the Judges in 34 El. is mifcited there,

and made in 36 El. And it is faid there, that by
that Refolution, a prifoner returned to be com-
mitted by the command of the King, might not at

all be delivered by the Court ; whereas no fuch

thing is comprehended in that Refolution.

But that which is of moft moment is, that howfo-

ever the truth of the report were, yet the opinion

of the Judges being fudden, and without any de-

bate had of the cafe, is of light moment: for, in

difficult points efpecially, the moft grave and
learned men living may on the fudden let fall (and

that without any difparagement to them) fuch

4 opinions
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opiniuns as they may well, and ought to change upon

further inquiry, examination, and full debate had

before them, and mature deliberation taken by them.

Now plainly in that of 13 Jac. there is not fo much
as a pretence of any debate at the Bur or Bench.

All that is reported to have been, is reported as

fpoken of the fudden. And can any man take fuch

a fudden opinion to be of value againft folemn de-

bates and mature deliberations fince had of the

point ? And indeed this great point, and all cir-

cumftances belonging to it, have within this half

year, been fo fully examined and fearched into, that

ic may well be affirmed, that the moft learned man
wlutfoever that hath now confidered of it, hath within

that timej or might have, learned more reafon of fa-

tisfadtion in it, than ever before he met with. There-

ford the fudden opinion of the Judges to the contrary

is of no value here, which alfo is to be faid of that

opinion obyioufly delivered in the Commons Houfe

in 18 Jac. as Mr. Attorney objected out of the

Journal of the Houfe. But befides, neither was the

truth of that report of that opinion in the Journal

any way acknowledged; for it was faid in behalf of

t be Houfe of Commons, that their Journals were

for matters of Orders and Refolutions of the Houfe
of fuch authority, as that they were as their Records.

But for any particular man's opinion, noted in any of

them, it was fo far from being of any authority

with them, that in truth no particular opinion is at

all to be eiitred in them, and that their Clerk offends,

whenever he doth to the Contrary. And to con-

clude^ no fuch opinion whatfoever can be.fufHcient to

weaken the clear Law comprehended in thefe Refo-

lutions of the. Houfe of Commons, grounded
Upon fo many Acts of Parliament, fo much Rea-

fon of the Common ^Law, and fo many Precedents

of Record, and the Refolution of all the Judges of

England ; and againft which hot one Law, written

or unwritten,' not one Precedent, not one Reafon
hath been brought, that makes any thing to the

contrary.

And thus ended the next day of the Conference

dented by the Lords, and haid by a Committee of

both Houfes.

Serjeant Afhley'j Argument, fecondtng Mr* Attorney,

in the' behalf bis Maj.efty.

I
Hope it will be neither offenfive nor tedious to

your Lordfhips, if I faid fomewhat to fecond

Mr. Attorney.:^which. L the rather. defire, becaufe

yefterday it was taken by the Gentlemen, and ar-

gued on the behalf of the Commons, that the caufe

was as good as gained by them, and yielded by us,

in that we acknowledged the Statute of Magna
Qbarta, and the other fubfequent Statutes to be yet

in force : for on that they inforced this general con-

clufion ;

That therefore no man could be committed, or imprr-

fined, bin by due procefs, prefentmentwr 'indictment.

Which we lay. is a k'vrfcquiiur. upon fuch GUI' ac-

knowledgement , for then it would follow by necefc

fary conltquence, that no imprifonment could be
juftified but by procefs of law, which we utterly de-
ny. For in the caufe of the Conftable cited by Mr.
Attorney, it is moft clear, that by the ancient law of
the Jand a Conftable might, ex officio, without any
Warrant, arreft and reftrain . a man to prevent an
affray, or to fupprefs it And fo is the authority

38 Hen, V11I. Brook's abftracl: So may he. after
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the affray, apprehend and commit to prifon the per-

fon that hath wounded a man that is in peril of

death, and that without warrant or procefs ; as it is

in 38 Edw. III. foL 6.

Alfo any man that is no Officer may apprehend a

Felon without Wr
rit, or Warrant, or purfue him as

a Wolf, and as a common enemy to the Common-
wealth, as the Book is 14 Hen. VIII. fol. 16. So
might any one arreft a Night-walker, becaufe it is

for the common profit, as the reafon is given 4 Hen.

VII. fol. 7.

In like manner the Judges in thefe feveral Courts

may commit a man, either for contempt, or mifde-

meanor, without either Procefs or Warrant, other

than Take him Sheriff, or Take him Marfhal, or

Warden of the Fleet. And the adverfaries will not

deny, but if the King will alledge caufe, he may com-
mit a man per mandatum as the Judges do, without

Procefs or Warrant.

And various are the cafes that may be inftanced,

wherein there may be a lawful commitment without

procefs. Wherefore I do pofitively and with con-

fidence affirm, that if the imprifonment be lawful,

whether it be by procefs, or without procefs, it is

not prohibited by the law.

Which being granted, then the queftion will apt-

ly be made, Whether the King or Council may com-
mit to prifon per legem terra, were only that a part

of the Municipal Law of this Realm, which we
call the Common-law ? for there are alfo divers jurif-

dictions in this Kingdom, which are alfo reckoned

the law of the land.

As in Cawdry's cafein Coke's 5th report,/*/. 1. the

fir ft Eccle/Mftical Law is held the law of the land,

to punifh Blafphemies, Schifms, Herefies, Simony,
Inceft, and the like, for a good reafon there ren-

dred, viz. That otherwife the King fhould not have

power to do Juftice to his Subjects in all cafes, nor

Co- punifh all crimes within his Kingdom.
The Admiral's jurifdiction is alfo lex terra, for

things done upon the Sea : but if they exceed their

jurifdiction, a prohibition is awarded upon the Sta-

tute of nulius libet homo ; by which appears that the

Statute is in force, as we have acknowledged.

The Martial Law likewife, though not to beex-
ercifed in times of peace, when recourfe may be had

to the King's Courts, yet in times of invafion, or

Other time3 of Hoftility, when an Army-Royal is

in the field, and offences are committed, which re-

quire fpeedy reformation, and cannot expect the fo-

lemnity of legal Trials; then fuch imprifonment,

execution, or other Juftice done by the Law Martial

is warrantable, for it is then the law of the land,

and is jus gentium ; which ever ferves for a fupply

in the defect of the Common Law, when ordinary

proceeding cannot be had.

And fo it is alfo in the cafe of the Law of the

Merchant, which is mentioned 13 Edw. IV. fol. 9,
10. where a Merchant-ftranger was wronged in his

goods, which he had committed to a Carrier to

convey to Southampton:, and the Carrier imbezzled

fonao of the goods ; for remedy whereof the Mer-
chant fued before the Council in the Star-Chamber

for redrefs. It is there faid thus, Merchant-ftrangers

have by the King fafe-conduct for coming into this

Realm ; therefore they fhall not be compelled to

attend the ordinary Trial of the Common Law, but,

for expedition, fhall fue before the King's Council,

or in Chancery, de die in diem & de bora in bo-

ram; where the cafe fhall be determined by the

Law of Merchants.

A a 2 In
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In the like manner it is in the Law of State ; when
the neceffity of State requires it, they do and may
proceed to natural equity; as in thofe other cafes

where the Jaw of the land provides not, there the

proceeding may be by the law of natural equity :

and infinite are the occurrences of State, unto which

the Common Law extends not. And if thefe pro-

ceedings of State fhould not alfo be accounted the

law of the land, then we do fall into the fame in-

conveniency mentioned in Cawdrey's cafe, that the

King fhould not be able to do Juftice in all cafts

within his own Dominions.

If then the King nor his Council may not com-
mit, it muft needs follow, that either the King muft
have no Council of State, or having fuch a Coun-
cil, they muft have no power to make Orders, or

Acts of State ; or if they may, they muft be without

means to compel obedience to thofe Acts: and fo

we fhall allow them jurifdiction, but not compel obe-

dience to thofe Acts ; but not correction, which will

be then as fruitlefs as the command. Frujirapolentia

qua nunquam redigitur in ftatutum. Whereas the

very Act of Weftminfter the firft, (hews plainly that

the King may commit, and that his commitment is

lawful, or elfe that Act would never have declared

a man to be irrepleviable when he is committed by
the command of the King, if the Law-makers had
conceived that his commitment had been unlawful.

And Divine Truth informs us, that the Kings have

their power from God, the Pfalmiji calling them the

Children of the Mofi High ; which is in a more fpe-

cial manner underftood than of other men : for all

the fons of Adam are by election the fons of God,
and all the fons of Abraham by recreation, or rege-

neration, the children of the mod High, in refpect

of the power which is committed unto them ; who
hath alfo furnifhed them with ornaments and arms
fit for the exercifing of that power, and hath given

them Scepters, Swords, and Crowns ; Scepters to

inftitute, and Swords to execute laws ; and Crowns
as Enfigns of that power and dignity, with which

they are inverted. Shall we then conceive that our

King hath fo far tranfmitted the power of his

Sword to inferior Magiftrates, that he hath not re-

ferved fo much fupream power, as to commit an of-

fender to prifon ? 10 Hen. VI. fol. y. it appears

that a Steward of a Court-Leet may commit a man
to prifon, and fhall not the King, from whom all

inferior power is deduced, have power to commit ?

We call him the fountain of Juftice, yet when thefe

ftreams and rivulets, which flow from that foun-

tain, come frefh and -full, we would fo far exhauft

that fountain, as to leave it dry. But they that

will admit him fo much power, do require the ex-
preffion of the caufe ; I. demand whether they will

have a general caufe alledged, or a fpecial ? If ge-

neral, as they have inftances for Treafon, Felony,

or for .Contempt* (for to leave fencing, and to fpeak

plainly. as they intend it) viz. If Loan of money
(hauld; be required and refufed, and thereupon a

commitment 'enfue, and the caufe fignified to be for

Contempt, this being unequal inconvenience from

yielding, the remedy is fought • in the next Parlia-

ment would be required the expreffion of the par-

ticular caufe of the Commitment. Then how unfit

would.it be for King. or Council in cafes to exprefs

the particular caufe, it's eafily to be adjudged, when
there is- no State, or Policy of Government, whe-

ther, it be Monarchical, or of any other frame,

which have not fonie Secrets of State, not comma-:
nicable to vulgar underftanding.

I will inftance but one; if a Kingimploy an Arh-
baffador to a Foreign Country or State, with in-

ftructions for his Negotiation, and he purfue not his

inftructions, whereby difhonour and damage may
enfue to the Kingdom, is not this committa-
ble?

And yet the particular of his inftruction, and the

manner of his mifcarrying, is not fit to be declared

to his Keeper, or by him to be certified to the

Judges, where it is to be opened and debated in the

prefence of a great, audience.

I therefore conclude, for offences againft the State

in cafe of State Government, the King and his

Council have lawful power to punifti by imprifon-

ment, without (hewing particular caufe,- where it

may tend to the difclofing of State-Government. It

is well known to many that know me, how much I

have laboured in this law of the fubjects liberty very

many years before I was in the King's fervice, and
had no caufe then to fpeak, but to fpeak ex animo ;

yet did I then maintain and publifh the fame opinion

which now I have declared concerning the King's

fupream power in matters of State, and therefore

cannot juftly becenfured to fpeak at this prefent only

to merit of my Mafter. But if I may freely fpeak

my own underfierftanding, I" conceive it to be a que-

ftion too high to be determined by any legal direc-

tion ; for it muft needs be an hard cafe of conten-

tion, when the Conqueror muft lit down with irre-

parable loffes, as in this cafe. If the Subject pre-

vails, he gains liberty, but lofeth the benefit of that

State-Government, by which a Monarchy may foon

become an Anarchy ; or if the State prevails, it

gains abfolute Sovereignty, but lofeth Subjects : not

their fubjection, for obedience we muft yield, tho'

nothing be left us but prayers and tears, but yet

lofeth the beft part of them, which is their affections,

whereby Sovereignty is eftablifhed, and the Crown
firmly fixt on his royal head. Between two fuch ex-

treams there* is no way to moderate, but to find a

medium for the accommodation of the difference

;

which is not for me to prefcribe, but only to move
your Lordfhips, to whom I fubmif.

After Mr. Serjeant's fpeech ended, my Lord-
Prefident faid thus to the Gentlemen of the Houfe
of Commons ; That though at this free conference,

liberty was given by the Lords to the King's Coun-
fel to fpeak what they thought fit for his Majefty,

yet Mr. Serjeant Afhley had no authority, or direc-

tion from them to fpeak in that manner he had done.

And he was committed into cuftody, and after-

wards, being forry for any hafty expreffion he might
have ufed, was difcharged.

The, Objetlions of the King's Counfel, with the Anfwers

. made thereunto, at the two Conferences touching the

fame matter.

IT was agreed by the Attorney-General, Sir

Robert Heath, that the feven Statutes urged by
the Commons were in force, and that Magna Char-

ta did extend molt properly to the King. But he

faid, i. That fome of them are in general words,

and therefore conclude nothing, but are to be ex-

pounded by the precedents ; and others that be

more particular, are applied to the fuggeftions of

fubjectsj and not to the King's command fimply of

itfelf. Hereunto it was anfwered, that the Statutes

were as direct as Could be, which appeareth by the

reading of them ; and that though fome of them
fpeak
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fpeak of fuggeftions of the fubjefis, yet others do

not: and they that do, are as effectual, for that they

are in equal reafon, a commitment by the com-

mand of the King, being of as great force, when

it moveth by a fuggeftion from a fubject, as when

the King taketh notice of it himfelf ; the rather for

that Kings feldom intermeddle with matters of this

nature, but by information from fome of their

people.

2. Mr. Attorney objected, that per legem terra in

Magna Charta (which is the foundation of this que-

ftion) cannot be underftood for procefs of the law

and original writs ; for that in all criminal proceed-

ings no original writ is ufed at all. But every Con-

ftable either for Felony or Breach of the Peace, or

to prevent the breach of the Peace, may commit

without procefs or original writ, and it were hard

the King mould not have the power of a Conftable.

And the Statute cited by the Commons, makes pro-

cefs of the law and writ original, to be all one.

The anfwer of the Commons to this objection

was, that they do not intend original writs only by

law of the land, but all other legal procefs, which

comprehends the whole proceedings of law upon

caufe, other than trial by Jury, Judicium parium,

unto which it is oppofed. Thus much is imported

ex vi termini out of the word procefs ; and by the

true acceptation thereof in the Statutes that have

been ufed by the Commons to maintain the decla-

ration, and moft efpecially the Statutes of 25 Ed. III.

cap. 4. where it appeareth that a man ought to be

brought in to anfwer by the courfe of the law,

having former mention of procefs made by original

writ.

And in 28 Ed. III. cap. 3. by the courfe of the

law is rendred by due procefs of the law. And 36
Ed. III. Rot, Parliamenti, num. 20. the petition

of the Commons faith, that no man ought to beim-
prifoned by fpecial command without indictment or

other due procefs to be made by the law. %j Ed. III.

cap. 18. calleth the fame thing procefs of the law ;

and 42 Ed. III. cap. 3. ftileth it by due procefs and

writ original ; where the conjunctive muft be taken

for a dif-junctive, which change is ordinary in an

expofmon of Statutes and Deeds, to avoid incon-

veniences, to make it (land with the reft ; and with

reafon, as it may be collected, by the law of the

land in Magna Charta, by the courfe of the law in

25 Ed. III. by the due procefs of law in 28 Ed. III.

other due procefs to be made by the law in 36 Ed. III.

procefs of the law in 37 Ed. III. and by due pro-

cefs and writ original in 42 Ed. III. are meant one
and the fame thing ; the latter of thefe Statutes refer-

ring always to the former, and that all of them im-

port any due and regular proceedings of law upon a

caufe other than the Trial by Jury. And this ap-

peareth 10 Rep. 74. in the cafe of the Marjhalfea,

and \ 1 Rep. 99. James Bagg's cafe, where it is un-

derftood of giving jurifdiction by Charter or Pre-

fcription, which is the ground of a proceeding by
courfe of law. And in Selden's Notes on Forte/cue,

fal. 29. where it is expounded for law-wager, which
is. likewife a Trial at law by the oath of the parties,

differing from that by Jury. And it doth truly

comprehend thefe and all other regular proceedings

in law upon caufe, which gives authority to the

Conftable to arreft upon caufe. And if this be not
the true expofition of thefe words per legem terra,

the King's Counfel were defired to declare their

meaning, which they never offered to do •, and yet

certainly thefe words were not put into the Statute

without fome intention of confequence.

And thereupon Mr. Serjeant djhley offered an in-

terpretation of them thus ; namely, That thtre

were divers laws of this Realm, as the Common
Law, the Law of the Chancery, the Ecclefiaftical

Law, the Law of the Admiralty, or Marine Law,
the Law of Merchants, the Martial LaWj and the

Law of State ; and that thefe words per legem terra

do extend to all thefe Laws.

To this it was anfwered, that we read of no Law
of State, and that none of thefe Laws can be meant

there, fave the Common Law, which is the princi-

pal and general law, and is always underftood by way
of excellency, when mention is made of the law of

the land generally : and that tho' each of the other

laws, which are admitted into this Kingdom by Cu-
ftom or Act: of Parliament, may juftly be called a
law of the land, yet none of them can have the

preheminence to be ftiled the law of the land. And
no Statute, Law-Book, or other Authority, printed

or unprinted could be fhewn, to prove that the law

of the land, being generally mentioned, was ever

intended of any other than the Common Law; and

yet even by thefe other laws, a man may not be

committed without a caufe expreffed.

But it ftandeth with the rule of other legal expo-

fitions, that per legem terra muft be meant the Com-
mon Law, which is the general and univerfal Law,
by which men hold their Inheritances ; and there-

fore if a man fpeak of efcuage generally, it is un-

deiftood, as Littleton obferveth, Seff. gg. of the in-

certain efcuage, which is a Knight's fervice tenure,

for the defence of the Realm, by the body of the

tenant in time of war ; and not of certain efcuage,

which giveth only a contribution in money, and no
perfonal fervice.

And if a Statute fpeak of the King's Courts of

Record, it is meant only of the four AtJVefiminJler by
way of excellency, Coke's 6. Rep. 20. Gregory's cafe.

So the Canonifts by the Excommunication fimply

fpoken, do intend the greater Excommunication..

And the Emperor in his Inftitutions faith, that the

Civil Law being fpoken generally, is meant of the

Civil Law of Rome, though the Law of every City

is a Civil Law ; as when a man names the Poet, the

Grecians underftand Homer, the Latinijls Virgil.

2. Admit per legem terra exiend to all the

laws of the land, yet a man muft not be commTtted
by any of them,, but by the due proceedings that

are executed by thofe laws, and upon a caufe de-

clared.

Again, it was urged, That the King was not bound
to exprefs a caufe of imprifonment, becaufe there

may be in it matter of State, not fit to be revealed

for a time, left the confederates thereupon make
means to efcape the hands of Juftice. And there-

fore the Statutes cannot be intended to reftrain all

commitments, unlefs a caufe be expreffed ; for that

it would be very inconvenient and dangerous to the

State, to publifh the caufe at the very firft.

Hereunto it was replied by the Commons, That
all danger and inconvenience may be avoided by de-

claring a general caufe, as for Treafon, Sufpicion of

Treafon, Mifprifion of Treafon, or Felony, with-

out fpecifying the particular ; which can give no

greater light to a confederate, than will be conjec-

tured by the very apprehenfion upon the imprifon-

ment, if nothing at all were expreffed.

It was further alledged, That there was a kind of

contradiction in the pofition of the Commons, when
they fay a party committed without a caufe fhewed,

ought to be delivered or bailed •, bailing being a kind

of imprifonment ; delivery, a total freeing.

3 To
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To this it hath been anfwered, that it hath always

been the difcretion of the Judges, to give Co much
vdpect to a commitment by the command of the

King, or the Privy-Council, (which are ever in-

tended to be done in juft and weighty caules) that

tht-y will not prefently fet them free, but bail them
to anfwer, what (hall be objected againft them on
his Majefty's behalf; but if any other inferiour Of-

ficer do commit a man without (hewing caufe, they

do inftantly deliver him, as having no caufe to ex-

pecT: their leifure. So the delivery is applied to an

imprifonment by the command of fome mean mi-

nifter of Juftice ; bailing, when it is done by the

command of the King or his Council.

It was argued by Mr. Attorney, that bailing was

a grace and favour of a Court of Juftice, and that

they may refufe to do it.

This was agreed to be true in divers cafes ; as

where the caufe appears to be for Felony or other

crimes expreffed, for that there is another way to

difcharge them in fome convenient time by their

Trial ; and yet in thefe cafes, the conftant practice

hath been anciently and modernly to bail men : but

where no caufe of the imprifonment is returned, but

the command of the King, there is no way to deli-

ver fuch perfon by Trial- or otherwife, but that of the

Habeas Corpus And if they fhould be then re-

manded, they might be perpetually imprifoned with-

ouc any remedy at all •, and confequently a man that

had committed no offence, might be in a worfe cafe

than a great offender ; for the latter fhould have an

ordinary Trial to difcharge hitr^ the other fhould

never be delivered.

It was further faid, that though the Statute oCWeJi-

minjieri. cap. 15. be a Statute which by way of

provifion did extend only to the Sheriff, yet the re-

cital of that Statute touching the four cafes, where-

in a man. was not repleviable at the Common Law

;

namely, thofe that were committed for the death of

a man, by the command of the King,, orof his Ju-
ftices, or for the Foreft •, did declare that the Juftices.

could not bail fuch a one, and that repleviable and bail-

able were fynonimous or all one : and that Stanford

a Judge of great authority, doth expound it accord-:

ingly (Stan. pi. Cor. 72.) and that neither the Sta-

tute nor he, fay repleviable by the Sheriff, but gene-

rally" without reftraint ; and that if the Chief Ju-

ftice commits a man, he is not to be inlarged by any

other Court, as appeareth in the Regijler.

To this it was anfwered, 1. That the recital of

the body of the Statute, relateth to the Sheriff on-

ly, as appeareth by the very words. 2. That re-

pleviable is to the Sheriff, for that the word imports

no more -, but a man committed by the Chief Ju-
ftice, is bailable by the Court of King's-Bencb. 3.

That Stanford meaneth all of the Sheriff, or at leaft

he hath not fufficiently expreffed that he intended

the Juftices. 4. Ic was denied that repleviable and called to him, and faid, Sir John, willyou not hang

bailable were the fame, for they differ in refpect of Selden ? To whom he faid, for what ? The Earl re-

the place where they are u fed, bail being in the plied; By God he hath raxed a Record, and deferves

King's Court of Record, repleviable before the She- to be hanged f.
riff; and they are of feveral natures, repleviable This the Houfe of Commons took as a great in-

being a letting at large upon fureties, bailing being jpry done to the whole Houfe, Mr. Selden being

when one tradilur in ballium, the bail are his Goal- employed by them in the Conference with the Lords

and may imprifon him, and fhall fuffer body in the great caufe concerning the Liberty of the per-

ties : and bail differeth from mainprize in this, that

mainprize is an undertaking in a fum certain, bailing

is to anfwer the condemnation in civil caufes, and in

criminal, body for body.

The reafons and authorities in the firft conference

were then renewed, and no exceptions taken to any,

fave that in 22 Hen. VI, it doth not appear that the

command of the King was by his mouth, which
muft be intended, or by his Council, which Is all

one, as is obferved by Stanford, for the two words
are, that a man is not repleviable by the Sheriff,

who is committed by the Writ or the commandment
of the King.

21 Ed. I. Rot. 2, dorf. was cited by the King's

Counfel ; but it was anfwered, that it concerned

the Sheriff of Leicejlerfhire only, and not the power
of the Judges. 33 Hen.Vl. the King's Attorney
confeffed, was nothing to the purpofe ; and yet that

Book hath been ufually cited by thofe that main-
tain the contrary to the declaration of the Commons.
And therefore fuch fudden opinions as have been

given thereupon, are not to be regarded, the foun-

dation failing.

And where it was faid that the French of 36 Ed.

III. Rot. Parliament!, num. 9. which can receive no
anfwer, did not warrant what was inferred thence ;

but that thefe words, fans difturbance mettre, ou ar-

reft fair, & le contre per fpecial mandement ou en au-

tre maniere, muft be underftood, that the Statutes

fhould be put in execution, without putting difturb-

ance, or making arreft to the contrary by fpecial

command or in other manner ; the Commons did

utterly deny the interpretation given by the King's

Counfel : and to juftify their own did appeal to all

men that underftood French. And upon the
1

feven

Statutes did conclude, that their declaration re-

mained an undoubted truth, not controlled by any

thing faid to the contrary,

[Tie Proceedings againft the Earl of Suffolk,

14 April, 1628 *.

MR. Kerton acquainted the Houfe, that the Earl

of Suffolk had faid to fome Gentlemen, 'That

Mr. Selden had razed a Record, and deferved to be

hanged, for going about to fet divifion betwixt the

King and his Subjecls. And being demanded to

whom the words were fpoken, he was unwilling to

name any, till upon the queftion it was refolved ha-

fhould nominate him. He then named Sir John
Strangways ; who was unwilling to fpeak what he

had heard from the Earl : but being commanded
by the Houfe, and refolved upon the queftion, he

confeffed,

- That upon Saturday laft, he being in the Com-
mittee-Chamber of the Lords, the Earl of Suffolk

ers

for b.dy ; which is not true of replevying by fure- fonB of the fubjefts.

Tlie

* This was Tbeophilus Earl of Suffolk, Son to James KaA of Suffolk, Lord'-Treafurer, Temp. Jac. I.

f- Mr. Se'Jm.'] lam caliedup to juftify myfelf. I fee the word's charge' me to have razed Records. I hope no man believes

I ever did it. I cannot guefs what this Lord means. I did deliver in whoje Copies of divers Records examined by myfelf, and

divers other Gentlemen of this Houfe; Thefe I deliver'd into, the Lord6 Houfe ; and the Clerk of the Crown brought in the

Records of the Office before the Lords : I defire that there may be a meffage from this Houfe to the Lords, to make at the Bar

there a Charge againft the Lord that (poke thus ; and I hope we (hall have Juftice. Ex MSS. Pjmmii in SeldenV Lift, in his

Works, Vol. p. 16.
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The Houfe prefently fent Sir Robert Phillips with

a meffage to the Lords to this effect ; he expreffed

the great care the Commons had upon all occafions

to maintain all mutual refpect and correfpondency

betwixt both Houfes : then he informed them of a

great injury done by the Earl of Suffolk to the whole

Houfe, and to Mr. Selden, a particular Member
thereof, who by their command had been employ-

ed in the late conference with their Lordfhips : that

the Houfe was very fenfible thereof, and according

to former precedents, made them truly acquainted

with it, and demanded Juftice againft the Earl of

Suffolk. He read the words, faying they were

fpoken to Sir John Strangways, a Member of their

Houfe.

Altera fhort flay, the Lords called for the Mef-

fenger, to whom the Lord-Keeper gave this an-

fwer ; he fignified the great defire and care of their

Lordfhips to maintain and increafe the correfpon-

dencies betwixt both Houfes, and as a teftimony

thereof they had partly taken into confideration the

charge : that the Earl of Suffolk, being a man of

great plaee and honour, had voluntarily protefted

upon his Honour and Soul, that there paffed no

fuch .words as thofe from him to Sir John Strang-

ways : and the Lord-Keeper wifhed that their Lord-

fhips fpeedy proceedings in this bufinefs, might

teftify their love and good-will to the Commons
Houfe.

The next day, being the 15th of April, Sir John
Strangways made a proteftation openly in the

Houfe, wherein he avowed that (notwithstanding

the Earl's denial) he did fpeak thofe words pofitive-

ly unto him, and would maintain it any way fitting

a Member of that Houfe, or a Gentleman of
Honour.
They ordered that this proteftation mould be

entered into the Journal-book, and that a Com-
mittee fhould take into confideration what was fit

for the Houfe to proceed to, for the juftification of

Sir John Strangways, and what was fitting to be

done in this cafe, and to examine witneffes of the

proof of the words.

Upon the 17th day Sir John Elliot reported what
the Committee had donej That they had fent for

and examined Sir Chrijlopher Nevil ; who related,

that upon Saturday being in the Lords Committee-
Chamber, the Earl of Suffolk faid thus to him: Mr.
Attorney hath cleared the bufinefs, and hath made
the caufe plain on the King's fide ; and further

faid, Mr. Selden hath razed a Record, and hath de-

ferved to be hanged, and the lower Houfe fhould do
well to join with the higher in a petition to the King
to hang him ; and added as a reafon, for Mr. Sel-

den went about, and took a courfe to divide the

King from his people : or words to that effect. And
being afked whether he conceived that thofe words
of dividing the King from his people, had relation

to the whole and general action of Mr. Selden be-

fore the Lords, or to the particular of razing a

Record •, he conceived they were referred to the ge-

neral action.

They had examined one Mr. Littleton, who con-

fefifed he heard the Earl of Suffolk fpeak to a Gentle-

man, whom he knew not, words to this effect, viz.

That he would not be in Mr. Selden's coat for 10000 /.

and that Mr. Selden deferved to be hanged.
The fecond part of this report concerned the par-

ticular of Sir John Strangways, wherein though the

Committee found no witnefs to prove the words
fpoken to Sir John Strangways, yet there were

many circumftances which perfuaded them of the

truth thereof.

1. That the fame words in the fame fy llables were

fpoken to Sir Chrijlopher Nevil, and that the Earl

as he called to him Sir John Strangways, fo he cal-

led to him Sir Chrijlophtr Nevil.

2. That the Earl of Suffolk called Sir John Strang-

ways to him, and fpake to him, was proved by Sir

George Fane, and Sir Alexander St. John, at which,

time the Earl feemed full of that which he deli-

vered.

3. That Sir John Strangways inftantly after his

difcourfe with the Earl of Suffolk went to the Earl

of Hertford^ and delivered him the paflages betwixt

them, being the fame related in the houfe.

4. From the unwillingnefs of Sir John Strang-

ways, though called upon by the Houfe, to teftify a-

gainft the Earl, till it was refolved by queftion he

fhould do it : from a probability, that had not thefe

words been fpoken to himfelf, it is like he would have

produced Sir Chrijlopher Nevil, from whom he alfo

heard the fame.

5. From the worth of the Gentleman, and his

ingenious proteftation in the Houfe, That he was

ready to juftify the truth of what he faid in any

courfe the Houfe fhould think meet, or was fit for

a Gentleman of Honour.
Hereupon the Houfe refolved upon the queftion j

1. That the Earl of Suffolk, notwithftanding his

denial, had laid a moft unjuft and fcandalous impu-

tation upon Mr. Selden, a Member of the Houfe,

being imployed in the fervice of the Houfe, and
therein upon the whole Houfe of Commons.

2. That this Houfe upon due examination is fully

fatisfied that Sir John Strangways, (notwithftanding

the Earl of Suffolk's denial) hath affirmed nothing

but what is moft true and certain.

3. That thefe particulars and additions be again.

prefented to the Lords, and the Earl of Suffolk be
newly charged at the bar, and the Lords defired to

proceed in Juftice againft the Earl, and to inflict fuch

punifhment upon him as an offence of fo high a na-

ture, being againft the Houfe of Commons, doth
deferve.

Sir John Elliot was fent with the meffage to the

Lords ; who after a while returned this anfwer,

That they had taken the mefiage into confideration,

and would further take it into due confultation, and
in convenient time would return an anfwer by Mef-
fengers of their own. But what was done in this

affair, does not appear.]

MR. Noye, on the 16th of April, offered an
anfwer to the inconveniences prefented by

Mr. Attorney, which were four in number.
Firft, where it was objected, that it was inconvenient

to exprefs the caufe, for fear of divulging the Arcana
imperii, for hereby all may be difcovered and
abundance of Traitors never brought to Juftice

:

To this that learned man anfwered,

That the Judges by the intention of the Law are

the King's Counfel, and the fecrets may fafely be
committed to all or fome of them, who might
advife whether they will bail him : and here is no
danger to King, or fubjects ; for their oath will not
permit them to reveal the fecrets of the King,
nor yet to detain the fubject long, if by Law he be
to be bailed.

Secondly, for that objection of the children of
Odonell, he laid this for a ground, that the King

can
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can do no wrong ; but in cafes of extream neceffity,

we mud yield fometimes for the prefervation of the

State, ubi unius damnum utilitate publico, rependitur

:

he faid there was no truft in the children of Traitors,

no wrong done if they did tabefacere, or marcefcere

in carcere. It is the fame cafe of necelTity, as when
to avoid the burning of a Town, we are forced to

pull down an honeft man's houfe, or to compel a

man to dwell by the fea-fide for defence or fortitude.

Yet the King can do no wrong, for potentiajuris eft

non injuria : Ergo the Act of the King, tho' to the

wrong of another, is by the Law made no wrong ;

as if he commanded a perfon to be kept in prifon,

yet he is refponfible for his wrong: he quoted a

book/ 42. 6. Ajf. Port.

Thirdly, the inftance made of Weftminft. firft,

he faid there was a great difference between thofe

three, Mainprife, Bail, and Replevin. The Statute

fays, a man cannot be replevied : Ergo not bailed

nonfequitur. Mainprife is under pain ; Bail is body
for body : but no pain is ever in Court to be de-

clared, unlefs the party appears. Replevin is

neither by furety nor bail ; and Replevin is never

in Court.

Fourthly, where it is faid that Bail is ex gratia,

he anfwers, that if the prifoner comes to Habeas
Corpus, then it is not ex gratia, yet the Court may
advife, but mark the words adjubjiciendum & reci-

piendum prout curia confideraverit. Now it is im-
poffible the Judges fhould do fo, if no caufe be

expreffed ; for if they know no caufe, he may
bring the firft, fecond, third, and fourth Habeas
Corpus, and fo infinite, till he find himfelf a perpe-

tual prifoner : fo that no caufe expreffed, is worfe

for a man, than the greateft caufe or villany that

can be imagined. And thus far proceeded that

learned Gentleman.

MR. Glanvile faid, That by favour of the

Houfe of Commons, he had liberty to

fpeak, if opportunity were offered. He applied his

anfwer to one particular of Mr. Attorney, who
afiigned to the King four great trufts: 1. of War,
2, Coins, 3. Denizens, 4. Pardons; it is affented

to, that the King is trufted with all thefe four legal

Prerogatives, but the argument followeth not, the

King is trufted with many Prerogatives : Ergo in

this non fequitur non eft fufficiens enumeratio partium.

He faid he could anfwer thefe particulars with two
rules, whereof the firft fhould wipe off the firft

and the fecond ; and the other, the third and

fourth.

The firft rule is this : there is no fear of trufting

the King with any thing, but the fear of ill Counfel

:

the King may eafily there be trufted, where ill

Counfel doth not engage both the King and fub-

jects, as it doth in matter of War and Coin. If he
mifcarry in the Wars, it is not always pktluntur

Achivi, but he fmarts equally with the people ; if he

abafe his Coin, he lofeth more than any of his

people: Ergo he may fafely be trufted with the

flowers of the Crown, War and Coin.

The fecond rule he began was this, When the

King is trufted to confer grace, it is one thing ; but

when he trufted to infer an injury, it is another

matter. The former power cannot by mifcoun-

felling, be brought to prejudice another, the lat-

ter may ; if the King pardoheth a guilty man, he pu-

nifheth not a good fubject ; if he denizen never fo

many ftrangers, it is but damnum fine injuria : we
allow him a liberty to confer grace, but not with-

out caufe to infer punifhment; and indeed he

cannot do injury, for if he command to do a man
wrong, the command is void, fcf at!or fit author,

and the actor becomes the wrong doer. Therefore
the King may be fafely trufted with War, Coin,
Denizens, and Pardons, but not with a power to
imprifon without exprefiion of caufe, or limitation of
time; asthePoet tells us, beczuk Libertas potius aura.

After thefe Debates, the Houfe of Peers called

upon the Judges to anfwer the Charge of the Houfe
of Commons, for their Judgment on the Habeas
Corpus, brought in Mich. Term by the Gentlemen
imprifoned for refufing to fubfcribe to the Loan.

The Anfwer of the Judges for Matter of
FaSi upon the Habeas Corpus, 21 April.

TH E Chief-Juftice faith, they are prepared to
obey our command, but they defire to be

advifed by us, whether they being fworn upon pe-
nalty of forfeiting Body, Lands, and Goods, into

the King's hands to give an account to him, may
without Warrant do this.

The Duke faid, he had acquainted the King
with the bufinefs, and for ought he knew he is well

content therewith. But for better aflurance, he
hath fent his brother of Anglefey to know his

pleafure.

Devon/hire. If a complaint be made by a mean
man againft the greateft Officer in this place, he
is to give an account of his doings to this Houfe.

Biihop of Lincoln. This motion proceeded from
him, and fo took it for clear, that there was an
appeal from the Chancery to a higher Court than
the King's-Bench, and that Court hath ever given
an account of their doings.

The Lord Say. He wondred there fhould be
any queftion made of this bufinefs, becaufe in his

opinion this being the higheft Court, did admit of
no appeal.

The Prefident. The Judges did not do this by
way of appeal, but as the moft common way for

them, this being a matter concerning the King's

Prerogative.

Lord Say. If they will not declare themfelves,

we muff, take into confideration the point of our
privilege.

The Duke. This was not- done by the Judges,
as fearing to anfwer, but of refpect to the King.
And now his brother was come with anfwer from
the King, that they might proceed.

Order was taken that this pajpige Jhould not be entrei

into the Journal-Book. And fo Judge Whit lock
fpake.

TV/TY Lords, we are by your appointment here
J-'A ready to clear any afperfion of the Houfe
of Commons in their late prefentment upon the

King's-Bench, that the Subject was wounded in

this judgment there lately given. If fuch a thing

were, my Lords, your Lord (hips, not they, have
the power to queftion and judge the fame. Bur,

my Lords, I fay there was no judgment given,

whereby either the Prerogative might be inlarged,

or the Right of the Subject trenched upon. It is

true, my Lords, in Michaelmas Term laft, four

Gentlemen petitioned for an Habeas Corpus, which
they obtained, and Counfel was afiigned unto them

;

the return was perfpeciale mandatum Domini Regis,

which likewife was made unto us under the hands

of eighteen privy Counfellors. Now, my Lords,

if we had delivered them prefently upon this, it

muft
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mull have been, becaufe the King did not (hew the

caufe, wherein we fhould have judged the King had

done wrong ; and this is beyond our knowledge,

for he mignt have committed them for other mat-

ters than we could have imagined. But they might
fay, thus they might have been kept in prifon all

their days: I anfwer no, but we did remit them,

that we might better advife of the matter : and

they the next day might have had a new Writ, if

they had pleafed. But they fay, we ought not to

have denied bail : I anfwer, if we had done fo, it

muft needs have reflected upon the King, that he

had unjuftly imprifoned them. And it appears in

Dyer 2 Eliz. that divers Gentlemen being commit-
ted, and requiring Habeas Corpus, fome were bailed,

others remitted : whereby it appears, much is left to

the difcretion of the Judges.

For that which troubled fo much, remittitur

quoufque, this, my Lords, was only, (as I faid be-

fore) to take time what to do; and whereas they

will have a difference betwixt remittitur and remitti-

tur quoufque, my Lords, I confefs I can find none ;

but theie are new inventions to trouble old Records.
And herein, my Lords, we have dealt with know-
ledge and underftanding •, for had we given a Judg-
ment, the party muft thereupon have refted. Every
Judgment muft come to an iffue, in matter of fact,

or demur in point of Law 5 here is neither, there-

fore no" Judgment.
As to endeavouring to have a Judgment entered,

it is true, Mr. Attorney preffed the fame for his

Matter's fervice ; but we being fworn to do right

betwixt the King and his Subjects, commanded the

Clerk to make no entry, but according to the old

Form, and the rule was given by the Chief-Juftice

alone. I have fpent my time in this Court, and I

fpeak confidently, I did never fee nor know by any
Record, that upon fuch a return as this, a man was
bailed, the King not firft confulted with in fuch a

cafe as this.

The Commons houfe do not know what letters

and commands we received, for thefe remain in our
Court, and were not viewed by them : for the reft

of the matters prefented by the Houfe of Commons,
they were not in agitation before us, whether the

King may commit, and how long he may detain a

man committed. Therefore having anfwered fo much
as concerneth us, I defire your Lordfhips good
conftruclions of what hath been faid.

JUDGE Jones faid, he was here to deliver before
us, what Judgment was given before them con-

cerning the Habeas Corpus : he anfwered, no judg-
ment was given, and the matter of fact was fuch
as my brother delivered unto you yefterday. Thefe
four Gentlemen were committed to the Fleet, Gate-
houfe, and Marfhal of the Houfhold. Four re-

turns were made upon the Writs, and every one of
them had a Counfellor appointed, who had copies

of the returns. A rule was granted, their Counfel
heard, and exception taken to the return, becaufe it

did not fhew caufe of thejr caption.

Thefe were of no force in the opinion of the

Judges. The next exception was, becaufe no caufe
of their commitment was fhewed, which the Judges
held to be all one in point of Law. Then, my
Lords, they alledged many Precedents and Statutes
of themlelves, which the King's Attorney an-
fwered ; That perfons committed by the King,

Vol. VII.
&

or Council, were never bailed, but hispleafure was
firft known.
We agreed at the Chamber of the Chief-Juftice,

that all the Statutes alledged are in force; but whe-
ther we fhould bail them or no, was the queftion,

therefore we remitted them quoufque. After which,

Mr. Attorney required a Judgment might be entred

:

I commanded the Clerk, he fhould not fuffer any
fuch thing to be done, becaufe we would be better

advifed.

But fome will fay, our Act is otherwife : I anfwer

No ; for we have done no more than we do upon an

ordinary Writ, when we purpofe to be better ad-

vifed, and that was only an interlocutory order.

But, my Lords, put the cafe a Habeas Corpus fhould

be granted for one that is committed by the Houfe
of Commons, would they (think you) take it

well he fhould be bailed at his firft coming to the

Court ? I think they would not, and I think the

King would have done fo in this cafe. Now, my
Lords, there is a petition of Right, and a petition

of Grace : t,o be bailed, is a matter of Grace

;

therefore if a man be brought upon an Habeas

Corpus, and not bailed, he cannot fay the Court

hath done him any wrong. I have now ferved fe-

ven years a Judge in this Court, and my confcience

beareth me witnefs, that I have not wronged the

fame ; I have been thought fometimes too forward

for the Liberty of the Subject. I am myfelf Liber

Homo, my Anceftors gave their voice for Magna
Charta'. I enjoy that Houfe ftill, which they did 5

I do not now mean to draw God's wrath upon my
pofterity ; and therefore I will neither advance the

King's Prerogative, nor ltffen the Liberty of the

Subject, to the danger of either King or People*

This is my profeffion before God and your Lord-
fhips;

JUDGE Dodderidge faid, It is no more fit for a

Judge to decline [to give an account of his Do-
ings, than for a Chriftian of his Faith. God know-
eth, I have endeavoured always to keep a good con-

fcience ; for a troubled one, who can bear? The
Kingdom holds of none but God, and Judgments
do not pafs privately in Chambers, but publickly in

Court, where every one may hear, which caufeth

Judgment to be given with maturity. Your Lord-

fhips have heard the particulars delivered by my bre-

thren, how that Counfel being affigned to thofe four

Gentlemen, in the latter end of Michaelmas Term
their caufe received hearing; and upon confidera-

tion of the Statutes and Records, we found fome of

them to be according to the good old Law of

Magna Charta: but we thought, that they did not

come fo clofe to this cafe, as that bail fhould be

thereupon prefently granted. My Lords, the Ha-
beas Corpus, confifts of three parts, the Writ, the

Return upon the Writ or Schedule, and the En-
try or Rule reciting the Habeas Corpus ; and the

Return, together with the opinion of the Court,

either a remittitur, or traditur in Ballium. In this

cafe a remittitur was granted ; which we did, that

we might take better advifement upon the cafe,

and upon the remittitur (my Lords) they might

have had a new Writ the next day ; and I wifh they

had, becaufe it may be they had feen more, and

we had been eafed of a great labour. And, my
Lords, when the Attorney, upon the remittitur

preffed an entry, we all ftraitly charged the Ckrk
B b that
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that he fhould make no other entry than fuch as our

Predecefibrs had ufually made in like cafes : for the

difference (my Lords) betwixt remittitur and remit-

titur quoufque, I could never yet find any; I have

now far in this Court fifteen years, and I fhould

know fomething •, furely if I had gone in a mill fo

Jong, fome duft would cleave to my clothes. I am
old, and have one foot in the grave, therefore I

will look to the better part, as near as I can. But

omnia habere in memoria, dif in nulla errare, divinum

potiits eft quam humanum.

TH E Lord Chief-Juftice, Sir Nicholas Hyde,

faid, He fhould not fpeak with confidence,

unlefs he might ftand right in the opinion of the

Houfe ; and protefted what he fpake the day before,

was not faid by him with any purpofe to trench upon
the Privileges of this Houfe, but out of that refpe<ft

which by his place he thought he owed to the King.

He faid concerning the point he was to fpeak of, that

he would not trouble the Lords with things former-

ly repeated, wherein he concurred with his brethren.

He faid, if it were true, the King might not com-
mit, they had done wrong in not partly deliver-

ing ; for, my Lords, (faith he) thefe Statutes and

good Laws being all in force, we meant not to

trench upon any of them, moft of them being

Commentaries upon Magna Charts : but I know
not any Statute that goeth fo far, that the King,

may not commit. Therefore juftly we think, we
delivered the interpretation thereof to that purpofe :

for, my Lords, Lex terra is not to be found in this

Statute, they gave me no example, neither was
there any caufe fhewed in the Return. A prece-

dent (my Lords) that hath run in a ftorm, doth

not much direct us in point of Law, and Records

are the beft Teftimonies. Thofe precedents they

brought being read, we fhewed them wherein they

were miftaken ; if we have erred, erramus cum pa-

tribus, and they can fhew no precedent, but that

our Predecefibrs have done as we have done, fome-

times bailing, fometimes remitting, fometimes dif-

charging. Yet we do never bail any committed by

the King, or his Council, till his pleafure be firft

known. Thus did the Lord-Chief-Juftice Coke in

Raynard's cafe. They fay, this would have been

done if the King bad not written ; but why then

was the letter read and publifhed, and kept ; and

why was the Town-Clerk fent carefully to enquire,

(becaufe the letter fo directed) whether thefe men
offered for bail, were Subfidy men ? The letter

fheweth alfo, that Beckwith was committed for fuf-

picion of being acquainted with the Gunpowder-
Treafon, but no proof being produced, the King
left him to be bailed.

The* Earl of Warwick'* Speech, 21 April, 1628.

MY Lords, I will obferve fomething out of

the Law wherein this Liberty of the Sub-
ject's Perfon is founded, and fome things out of
precedents which have been alledged. For the law

of Magna Charta, and the reft concerning thefe

points, they are acknowledged by all to be of force

;

and that they were to fecure the fubjects from
wrongful imprifonment, as well, or rather more
concerning the King, than the fubject. Why then,

belides the grand Charter, and thofe fix other Acts

of Parliament, in the very point, we know that

Magna Charta hath been at lead thirty times con-

firmed ; fo that upon the matter we have fix or fe-

ven and thirty Acts of Parliament to confirm this

Liberty, although it was made matter of derifion

the other day in this Houfe.

One is that of 36 E. III. N°. 9. and another in

the fame year, N°. 20. not printed, but yet as good
as thofe that are ; and that of 42 E. III. cap. 3. fo

exprefs in the point, efpecially the Petition of the

Commons that year ; which was read by Mr. Lit-

tleton with the King's anfwer fo full, and free from
all exception, to which I refer your Lordfhips, that

I know not how any thing in the world can be
more plain. And therefore, if in Parliament ye
fhould make any doubt of that which is fo fully

confirmed in Parliament, and in a cafe fo clear go
about by new gloffes to alter the old and good
Law, we fhall not only forfake the fteps of our An-
cestors, who in cafes of fmall importance would
anfwer nolumus mutare leges Anglia ; but we fhall

yield up and betray our Right in the greateft inheri-

tance the fubjects of England have, and that is the

Laws of England. And truly I wonder how any
man can admit of fuch a glofs upon the plain Text,

as fhould overthrow the force of the Law: for

for whereas the Law of Magna Charta is, that no
Freeman fhall be imprifoned but by Lawful Judg-
ment of his Peers, or the Law of the Land ; there-

fore that the King hath power to commit without

caufe, is a fenfe not only exprefsly contrary to other

Afts of Parliament, and thofe efpecially formerly

cited, but againft common fenfe. For Mr. Attor-

ney confefleth this Law concerns the King ; why
then, where the Law faith the King fhall not com-
mit, but by the Law of the Land, the meaning
muft be, as Mr. Attorney would have it, that the

King muft not commit but at his own pleafure.

And fhall we think, that our Anceftors were fo

foolifh, to hazard their perfons and eftates, and la-

bour fo much to get a Law, and to have it thirty

times confirmed, that the King might not commit
his Subjects but at his own pleafure ? and if he did

commit any of his fubjects without a caufe fhewn^

then he mult lie during pleafure, than which no-
thing can be imagined more ridiculous, and contrary

to true reafon.

For the precedents, I obferve, that there hath

been many fhewn, by which it appears to me evi-

dently, that fuch as have been committed by the

King's Council, they have been delivered upon
Habeas Corpus, and that conltantly. It is true,

that fome precedents were brought on the King's
part, that when fome of thefe perfons defired to be

delivered by Habeas Corpus, the King, or his Coun-
cil fignified his Majefty's pleafure that they fhould

be delivered, or the King's Attorney hath come
into the Court, and related the King's command :

but this feems to make for the Subject ; for it be-

ing in his Majefty's power to deliver them, who by
his fpecial command were imprifoned, may not we
well think, that his Majefty would rather at that

time have flayed their deliverance by Law, than

furthered it with his letters ; and made the prifoners

rather beholden to him for his grace and mercy,

than to the Judges for Juftice, had not his Majefty

known that at that time, they ought to have been

delivered by Law ? I think no man would ima-

gine, a wife King would have fuffered his Grace
and Prerogative (if any fuch Prerogative were) to

be fo continually queftioned ; and his Majefty and
his Council fo far from commanding the Judges
not to proceed to deliver the prifoner by them com-
mitted, without caufe fhewn, as that on the other

fide

This was Robtrt Earl of Warwick, afterwards Admiral for the Long Parliament.
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fide, which is all the force of thefe precedents, the

King and the Council fignified to the Judges, that

they fhould proceed to deliver the parties. Certainly

if the King had challenged any fuch Prerogative,

that a pei fon committed, without any caufe fhewn,

ought not to be delivered by the Judges without his

confent, it would have appeared by one precedent,

or other, amongft all that have been produced,

that his Majefty would have made fome claim to

fuch a Prerogative. But it appears to the contrary,

that in many of thefe cafes, the King or his Coun-

cil did never interpofe ; and where they did, it was

always in affirmation and encouragement to that

Court to proceed. And befides, the writing of let-

ters from his Majefty to the Judges to do Juftice

to his Majefty's Subjects, may with as good reafon

be interpreted, that without thole Letters they might

not do Juftice : alfo the King fignified his willing-

nefs, that fuch and fuch perfons, which were com-

mitted by him, fhould be delivered ; therefore

they could not be delivered without it, which is a

ftrange reafon. So that finding the Laws fo full,

fo many, and fo plain in the point, and finding,

that whenever any were committed, without caufe

fhewn, and brought their Habeas Corpus, they were

delivered, and no command ever given to the con-

trary, or claim made on the King's part to any

fuch Prerogative : I may fafely conclude, as the

Houfe of Commons have done ; and if any one

precedent, or two of late can be fhewn, that the

Judges have not. delivered the prifoners fo com-
mitted, I think it is their fault, and to be inquired

of. But contrary, it feems to me to be an undoubted

Liberty of the Subject, that if he be committed

without caufe, or without caufe fhewn, yet he

may have fome fpeedy courfe to bring himfelf to

trial, either to juftify his own innocency, or to

receive punifhment according to his fault : for God
forbid, that an innocent man by the Laws of Eng-

land fhould be put in worfe cafe, than the moffc

grievous malefactors are ; which muft needs be, if

this fhould be, that if a caufe be fhewed, he may
have his trial ; but if none, he muft lie and pine in

prifon during pleafure. Mr Serjeant AJhley, the

other day, told your Lordfhips of the Emblem
of a King, but by his leave made wrong ufe of it.

For a King bears in one hand the Globe, and in the

other the golden Scepter, the types of Sovereignty

and Mercy, but the Sword of Juftice is ever carried

before him by a Minifter of Juftice ; which fhews,

Subjects may have their remedies for injufiice done,

and appeals to higher powers : for the Laws of

England are fo favourable to their Princes, as they

can do no Injuftice.

Therefore I will conclude, as all difputes I hold

do, Magna ejl Veritas fcf pravalebit ; fo I make no

doubt, we living under fo good a Prince as we do,

when this is reprefented unto him, he will anfwer

us, Magna ejl Charta &? prtevalebit.

From this time to the 25th of the fame month,

the Houfe of Commons in a grand Committee fpent

moft of their time in debate about Martial Law,
and part thereof in giving the Lords a meeting at

two conferences, concerning their refolves, in order

to a Petition of Right, transmitted by the Commons
to their Lordfhips.

Friday, 25th of April, 1628, the Lords had a con'

ference with the Commons, where the Lord Arch-

bijhop of Canterbury, (Dr. George Abbot,) [pake

as follows.

Gentlemen of the Houfe of Commons.

TH E fervice of the King and fafety of the

Kingdom do call on us my Lords, to give

all convenient expedition, to difpatch fome of thefe

great and weighty bufineffes before us. For the bet-

ter effecting whereof, my Lords have thought fit

to let you know, that they do in general agree

with you, and doubt not, but you will agree with us,

to the beft of your power, to maintain and fupporc

the fundamental Laws of the Kingdom, and the

fundamental Liberties of the Subject : for the parti-

culars which may hereafter fall in debate, they have
given me in charge to let you know, That what
hath been prefented by you unto their Lordfhips,

they have laid nothing of it by, they are not out of

love with any thing, that you have tendred unto

them ; they have voted nothing, neither are they

in love with any thing proceeding from themfelves

:

for that, which we fliall fay and propofe unto you,

is out of an intendment to invite you to a mutual
and free conference, that you with confidence may
come to us, and we with confidence may fpeak with

you ; fo that we may come to a oonclufion of thofe

things, which we both unanimoufly defire.

We have refolved of nothing, defigned or deter-

mined nothing, but defire to take you with us,

praying help from you as you have done from
us.

My Lords have thought of fome Propofitions,

which they have ordered to be read here, and then

left with you in writing, that if it feem good to

you, we may uniformly concur for the fubftance

;

and if you differ, that you would be pleafed to put
out, add, alter, or diminifh, as you fhall think fit,

that fo we may come the better to the end, that we
do both fo defiroufiy embrace.

then the five Propofitions following were read by the

Clerk of the upper Houfe.

1. npHAT his Majefty would be pleafed

X gracioufly to declare, That the good
old Law called Magna Charta, and the fix Statutes

conceived to be declarations and explanations of
that Law, do ftill ftand in force to all intents and
purpofes.

2. That his Majefty would be pleafed gracioufly

to declare, That according to Magna Charta, and
the Statutes aforenamed, as alfo according to the

moft ancient Cuftoms and Laws of this Land,
every free Subject of this Realm hath a funda-

mental Propriety in his Goods, and a fundamental

Liberty of his Perfon.

3. That his Majefty would be gracioufly pleafed

to declare, That it is his royal pleafure to ratify

and confirm unto all and every his loyal and faith-

ful Subjects, all their ancient, feveral, juft Liberties,

Privileges, and Rights, in as ample and beneficial

manner to all intents and purpofes, as their Ance-
ftors did enjoy the fame, under the Government
of the beft of his moft noble Progenitors.

V»L. VII. Bb 2 4. That
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4, That his Majefty would be pleafed gracioufly to

declare, for the good content of his Loyal Subjefts,

•and for the fecuring them from future fear, That
in all cafes within the cognizance of the Common-
Law concerning the Liberties of the Subject, his

Majefty would proceed according to the Common-
Law of this Land, and according to the Laws
eftablifhedin the Kingdom, and in no other manner
or wife.

5. As touching his Majefty's Royal Prerogative,

intrinfical to his Sovereignty, and intruded him
withal from God, ad communem totius populifalutem,

&f non ad deftruElionem ; his Majefty would refolve

not to life or divert the fame, to the prejudice of

any of his loyal people, in the propriety of their goods,

or liberty of their Perfons. And in cafe, for the

fecurity of his Majefty's Royal Perfon, the common
fafety of his People, or the peaceable government

feft in general (God be thanked for it) there is a
great concurrence of affection to the fame end in

both Houfes, and fuch good harmony, that I in-
treat your Lordfhips leave to borrow a comparifon
from nature, or natural philofophy : As two Lutes
well ftrung and tuned brought together, if one be
play'd on, little ftraws and flicks will ftir upon the
other, though it lie ftill; fo though we have no
power to reply, yet thefe things faid and pro-
pounded, cannot but work in our hearts; and we
will faithfully report thefe paffages to our Houfe,
from whence in due time (we hope) your Lord-
fhips ftiall receive a contentfuli anfwer.

Mr. Selden'j Speech, about the five Propofitions fent
from the Lords to the Houfe of Commons, April 26,
162S.

of this Kingdom, his Majefty lhall find juft caufe

for reafon of State to imprifon or reftrain any man's f~\ U R Debate is now, how we like of the pro-
perfon, his Majefty would gracioutly declare, That ^<J pofitions. Ours were refolutions of Law
within a convenient time he fliall, and will exprefs and no man can make queflion of them. And as
the caufe of the commitment or reftraint, either

general or fpecial ; and upon a caufe fo expreffed,

will leave him immediately to be tryed according to

the common iuftice of the Kingdom.
-

After the reading of the Propofitions, the Archbifhop

faid;

This is but a Model to be added unto, altered,

or diminifhed, as in your reafons and wifdoms ye

fliall think fit, after ye have communicated the fame

to the reft of the Members of the Houfe.

To this Speech, Sir Dudley Diggs, it being at a free

conference in behalf of .
the Commons, made this

reply.

MY Lords, it hath pleafed Almighty God
many ways to blefs the Knights, Citizens,

and Burgeffes, now affembled in Parliament, with

. great comfort and ftrong hopes, that this will

prove as happy a Parliament, as ever was in Eng^
land. And in their confutations for the fervice of

his Majefty, and the fafety of this Kingdom, our

fpecial comfort and ftrong hopes have rifen from the

continued good reflect, which your' Lordfhips fo

nobly have been pleafed to (hew unto them
; par-

ticularly at this prefent, in your fo honourable pro-

feffion to agree with them in general, in defiring

to maintain and fupport the fundamental Laws and
Liberties of England.

, The Commons have commanded me in like fort,

to allure your Lordfhips they have been, are, and
will be, as ready to propugn the juft Prerogative

of his Majefty, of which in all their Argu-
ments, Searches of Records, and Refolutions,

they have been moft careful, according to that

which formerly was, and now again is protefted by

them.

Another noble argument of your honourable dif-

pofkion towards them is expreffed in this, That you
are pleafed to expect no prefent anfwer from them,

who are (as your Lordfhips in your great wifdoms,

they doubt not, have confidered) a great Body, that

mutt advife upon all new propofitions, and refolve

upon them before they can give anfwer, according

to the antient order of their Houfe. But it is mani-

we are conftant, fo I hope they of other places that
have weighed them, are of the fame mind with us.
But now their Lordfhips laying them by, propound
what they would have to be Law. As they may
fpeak to what comes from us, fo may we to what
comes from them, and they did invite us thereto.
I think there is not one of the five fit to be defired
and afked. The firft three are not fit, for there
is no ufe of them in thefe great queftions. The
fourth we have already, and the fifth is not fit to be
had at all. The firft is, to declare that Magna
Charta and the fix Statutes, conceived to be decla-
rations and explanations of that Law, do ftill ftand
in force to all intents and purpofes. Confider what
it is we afk : Who doubts whether they ftand in
force or no? Indeed fome have publifhed that
Magna Charta is but a Charter, and no Law. But
it is an Act of Parliament ; and let men fpeak what
they will, that was the fafhion of Statutes till print-
ing came in. The Statutes were fent rjown in the
King's name to be proclaimed, and he prefixed his
name, and this was till about Hen. VI. Alfo the
body of Magna Charta is, that it is confented to by
all the Earls, &V. and for the affent there was a
fifteenth granted, and clearly that cannot be with-
out an Act of Parliament: and fo conftant it is,

that all elfe in it is to this day put in execution!
In former Parliaments, by thirty at leaft, it was'
confirmed, but it was not of neceffity, and yet
they are furer than this declaration you will now
add. For the fecond, that his Majefty will declare
that every Subject hath a Propriety in his goods,
and Liberty of his perfon; they -that drew this

might mean fomewhat more than I underftand : I

know not what we gain. Who doubts of our pro-
priety ? I never heard it denied, but in the pulpit,

which is of no weight. For the third, that his

Majefty will confirm all juft liberties; none can
tell what this will produce. It is not fit we trouble
his Majefty with it. The fourth is not fit to be

'

afked ; That in all cafes within the cognizance of
the common Law concerning the Liberties of his

Subjects, his Majefty would proceed according to

the common Law. I conceive his Majefty never
proceeded but according to Law. It may be there
were commitments, yet the Courts of Juftice were
open for the parties to feek Juftice. And if any
thing be done againft the Law there, it is the fault

of them that fit there. So we fliall take it. But

yet

3
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yet his Majefty hath done nothing again ft the Law.

For the fifth, it is not fit to be had, and therefore

' not fit to be afked. If we afk it Parliamentarily,
' we ftiall have a Law to that fenfe, and fo we fhall

deftroy our fundamental Liberties, which we have

already refolved. Now a convenient time muft be fet

down. In former times there was no n»ed of fuch

innovations ; for fuch Law of State, in a convenient

lime every man was to be delivered by Law. If they

were fo wife then to hold it needlefs, why is it now
neceffary ? And for convenient time ; what is conve-

nient time ? Who fhall judge of it, but the Judges ?

And fo they now fhall have the power of the Lords,

and of the Council. Alfo now we defire in fome

cafes the Prerogative, tiff. I would fain fee if any

perfon may not be committed at pleafure by this

claufe, and no man is exempted. At this little gap

every man's Liberty may in time go out.

The Commons were not fatisfied with thefe pro-

pofkions, which were conceived to choak the Peti-

tion of Right, then under confideration, but de-

murred upon them.

Monday, 28 April. The Lord Keeper /pake to both

Houfes of Parliament by the King's command, who

was then prefent.

MY Lords, and ye the Knights, Citizens,

and Burgeffes of the Houfe of Commons,
ye cannot but remember the great and important

Affairs, concerning the fafety both of State and Re-

ligion, declared firft from his Majefty's own mouth,

to be the caufes of the affembling of this Parlia-

ment ; the fenfe whereof, as it doth daily increafe

with his Majefty, fo it ought to do, and his Ma-
jefty doubts not, but it doth fo with you, fince

the danger increafeth every day. both by effluxion

of time, and preparations of the Enemy.
Yet his Majefty doth well weigh, that this ex-

pence of time hath been occafioned by the Debate,

which hath arifen in both Houfes touching the

Liberty of the Subject ; in which, as his Majefty

takes in good part the purpofe and intent of the

Houfes, fo clearly and frequently profeffed, that

they would not diminifli or blemifh his royal and

juft Prerogative, fo he prefumes, that ye will all

confefs it a point of extraordinary grace and juftice

in him, to fuffer it to reft fo long in difpute without

interruption. But now his Majefty, confidering the

length of time which it hath already taken, and

fearing nothing fo much as any future lofs of that,

whereof every hour and minute is fo precious ; and

fortfeeing, that the ordinary way of Debate, tho'

never fo carefully hufbanded, muft, in regard of

the form of both Houfes, neceffarily take more
time than the affairs of Chriftendom can permit

;

Ins Majefty, out of his great princely care, hath

thought ot this expedient to fhorten the bufinefs, by

declaring the clearnefs of his own heart and inten-

tion : and therefore hath commanded me to let you

know, That he boldeih the Statute of Magna Charta,

and the other fix Statutes infified upon for theSubjetTs

Liberty, to be all in force, and affures you, that he

•will maintain all his Subjects in thejuftfreedom of their

Perfons, and fafety of their Eftates ; and that he will

govern according to the Laws and Statutes of this

Realm; and that ye fhall find as much fecurity in bis

Majefty's Royal word and promife, as in the ftrcnglh

of any Law ye can make ; fo that hereafter ye Jhall

never have caufe to complain. The conclufion is'

That his Majefty prayeth God, who hath hitherto

bleffed this Kingdom, and put into his heart to come
to you this day, to make the fuccefs thereof happy,

both to King and People : and therefore he defires,

that no doubt or diftruft may pofftfs any man,

but that ye will all proceed fpeedily and unanimoudy

to the bufinefs.

The Commons being returned from the Lords
Houfe, Mr. Secretary Cook perfuaded them to com-
ply with the King.

His Majefty, faid he, puts us in mind of the

great important affairs of the State, and of his

fenfe thereof, that by effluxion of time increafeth in

him, and he doubts not but that it doth increafe in

us. Ye fee his Majefty's moderation in the inter-

pretation of all our actions •, he faith, that he hopes

we have the fame fenfe he hath, he is pleafed to

confider of the occafion of expence of time, that

grew from the debates in both Houfes. We fee how
indulgent he is, that however the affairs of Chrif-

tendom are great, yet he omits not this, nay, he

takes in good part our proceedings and our decla-

rations, that we will not impeach the Prerogative

:

alfo his Majefty prefumes that we will confefs, that

he hath ufed extraordinary grace, in that he hath

endured difpute fo long, he acknowledgeth it Juf-

tice to ftand as we have done.

Further, out of a Princely care of the Publick,

he is careful no more time be loft ; and becaufe

he fees fome extraordinary courfe to be taken to

fatisfy us, he obferves, that in the form of the

Debate, fuch length is required, as the nature of

the bufinefs will not endure. It is to be prefumed,

that his Government will be according to the Law :

We cannot but remember what his Father faid, He
is no King,- but a Tyrant, that governs not by Law;
but this Kingdom is to be governed by the Com-
mon Law, and bis Majefty affures us fo much •, the

interpretation is left to the Judges, and to his

great Council, and all is to be regulated by the

Common Law. I mean- not Magna Charta only,

for that Magna Charta was part of the Common
Law, and the antient Law of this Kingdom ; all

our difference is in the application of this Law, and
hpw this Law, with difference, is derived into every

Court. 1 conceive there are two rules, the one
of brafs, that is rigid, and will not bend, and that

is the Law of the King's-Bench, this Law will not

bend ; and when it lights on Subjects fitting, if it

do not bend, it is unjuft •, and there comes in the

Law of Chancery and Equity : this is application of
Law in private mens caufes, when it comes fo

Meum ci? Tuum. And thus the general govern-
ment of cafes, with relation to the common State of
the Kingdom, is from the Council-board, and
there they are to vary from the Law of the King-
dom ; fuppofe it be in time of Dearth, propriety

of Goods may in that time be forced, and be
brought to the Market: We faw the experience

of it in Coals in London, and the Council-Board,

caufed them to be brought forth and fold. In a
time of Peftilence men may be reftrained : If a
Schifm be like to grow in a Church, the State will

inquire after the favourers of it: If there be fear of
an invafion, and it be incouraged by hope of a
Party among us, it is in the power of the government
to reftrain men to their Houfes.

In the compofure of thefe things, there is great

difference: What differences have been between

ths
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the Courts of Chancery and King's-Bench ? It is hard

to put true difference between the King's Prero-

gative and our Liberties. His Majefty faw ex-

pence of time would be prejudicial ; it pleafed God
to move his Majefty by a divine hand to (hew us

.a way to clear all our difficulties, let us attend to

all the parts of it; there be five degrees, and there

is more affurance than we could have by any Law
whatfoever. His Majefty declares, that Magna
Charta and the other Statutes are in force: This is

not the firft time that the Liberty of the Subject was

infringed, or was in debate and confirmed ; all

times thought it fafe, that when they came to a

Negative of power, it was hard to keep Govern-

ment and Liberty together ; but his Majefty flop-

ped not there, but according to the fenfe of thefe

Laws, that he will govern his fubjects in their juft

Liberties, he allures us our Liberties are juft, they

are not of grace, but of right ; nay, he aflures us,

he will govern us according to the Laws of the

Realm, and that we (hall find as much fecurity in

his Majefty's promife, as in any Law we can make;

and whatfoever Law we (hall make, it muft come
to his Majefty's allowance ; and if his Majefty find

caufe in his Government, he may not put life to it

:

We daily fee all Laws are broken, and all Laws
will be broke for the public Good, and the King
may pardon all offenders ; his Majefty did fee,

that the beft way to fettle all at unity, is to exprefs

his own heart : The, King's heart is the beft guider

of his own promife, his promife is bound with his

own heart. What Prince can exprefs more care

and wifdom ?

Laftly, he faith, That hereafter ye fhall never

have the like caufe to complain : may we not think

the breach is made up ? Is not his Majefty engaged

in his Royal word ?

The conclufion is full of weight : and he prays

God, that as God hath bleffed this Kingdom, and

put it into his heart to come amongft us, fo to

make this day fuccefsful. The wrath of a King is

like the roaring of a Lion, and all Laws with his

wrath are to no effect ; but the King's favour is like

the dew upon the grafs, there all will profper ; and

God made the inftruments to unite all hearts.

His Majefty having thus difcharged himfelf, he

prays us to proceed to the bufinefs, that fo much
concerns him. As his Majefty hath now (hewed

himfelf the beft of Kings, let us acknowledge his

Majefty's goodnefs, and return to that union which

we all defire.

But this Motion was not received with general

acceptation ; and Sir Benjamin Rudyard replied to

it.

WE are now upon a great bufinefs, and the

manner of handling it may be as great as

the bufinefs itfelf. I need not tell you, that Liberty

is a precious thing, for every man may fet his own
price upon it, and he that doth not value it, de-

ferves to be valued accordingly. For my own part,

I am clear without fcruple, that what we have re-

folved, is according to the Law ; and if any Judge
in England were of a contrary opinion, I am fure we
(hould have heard of him ere now.' Without all

queftion, the very point, fcope, and drift of Magna
Charta was, to reduce the Regal to a Legal power,

in matter of Imprifonment, or elfe it had not been

worthy fo much contending for.

4 Car. I
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But there have been precedents brought to prove

the practice and interpretation of the Law. I confefs

I have heard many precedents of utility and re-

fpeft, but none at all of Truth, or of Law: certainly

there is no Court of Juftice in England, that, will

difcharge a prifoner committed by the King, Regt
inconfulto, without acquainting the King ; yet this

good manners was never made, or mentioned as a

legal part of the delivery.

It is objected, that the King ought to have a truft

left and depofited in him; God forbid but he
fhould : and I fay that it is impoffible to take it

from him, for it lies not in the wit of man to devife

fuch a Law as (hould be able to comprehend all

particulars, all accidents, but that extraordinary

cafes muft happen, which when they come, if they

be difpofed of for the common good, there will be

noLaw againft them, yet muft the Law be general,

for otherwife admiffions and exceptions will fret,

and eat out the Law to nothing. God himfelf has

conftituted a general Law of nature, to govern the

ordinary courfe of things, he hath made no Law for

miracles ; yet there is this obfervation of them, that

they are ratherpneter naturam, than contra naturam,

and always propter bonos fines: For Kings Prero-

gatives are rather befides the Law, than againft it

;

and when they are directed to right ends for the pub-

lick good, they are not only concurring Laws, but

even Laws in Angularity and excellency.

But to come nearer, Mr. Speaker, let us confider

where we are now, what (reps we have gone and gain-

ed; the King's learned Council have acknowledged all

the Laws to be (till in force, the Judges have not al-

lowed anyjudgment againft thefe Laws; the Lords
alfo have confeffed, that the Laws are in full

ftrength ; they have further retained our refolutions

intire, and without prejudice.

All this hitherto is for our advantage ; but above
all, his Majefty has this day (himfelf been publickly

prefent) declared by the mouth of the Lord-Keeper,
before both the Houfes, That Magna Charta, and
the other fix Statutes, are ftill in force; That he
will maintain his Subjects in the Liberties of their

Perfons, and Proprieties of their Goods ; That he
will govern them according to the Laws of the

Kingdom; this is a folemn and binding fatisfaction,

exprefling his gracious readinefs to comply with his

People in all their reafonable and juft defires. The
King is a good man, and it is no diminution to a

King, to be called fo; for whofoever is a good
man, (hall be greater than a King that is not fo.

The King certainly is very tender of his prefent

honour, and of his fame hereafter : he will think it

hard to have a worfe mark fet upon his government,

than upon any of his Anceftors, by extraordinary

reftraints : his Majefty hath already intimated unto

us by a Meffage, That he doth willingly give way
to have the abufe of power reformed. By which I

do verily believe, that he doth very well underftand,

what a miferable power it is, which hath produced

fo much weaknefs to himfelf, and to the Kingdom

;

and it is our happinefs, that he is fo ready to

redrefs it.

For my own part, I (hall be very glad to fee that

good old decrepit Law of Magna Charta, which
hath been kept fo long, and lain bed-rid, as it were j

I (hall be glad to fee it walk abroad again with new
vigour and luftre, attended and followed with the

other fix Statutes: queftionlefs it will be a great

heartning to all the people. I doubt not, but upon

a debating conference with the Lords, we (hall

happily
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happily fall upon a fair and fit accommodation, con-

cerning the Liberty of our Ferfons and Propriety

of our Goods. I hope we may have a Bill, to agree

in the point, againft imprifonment for Loans or

Privy-Seals, ns for intrinfecal power and reafon

of State, they are matters in the clouds, where I

defire we may leave them, and not meddle with

them at all ; left by the way of admittance, we may
lofe fomewhat of that which is our own already.

Yet this by the way I will fay of Reafon of State,

That in the latitude by which 'tis ufed, it hath eaten

out almoft, not only the Laws, but all the Religion

of Chriftendom.

Now, Mr. Speaker, I will only remember you

of one precept, and that of the wifeft man, Be not

ever wife, be not over jufi : and he gives this rea-

fon, for why wilt thou, be defolate ?

Sir, if Juftice and Wifdom may be ftretch'd to

defolation, let us thereby learn, that Moderation is

the Virtue of Virtues, and the Wifdom of Wif-

doms. Let it be our Mafter-piece fo to carry our

bufinefs, that we may keep Parliaments on foot:

For as long as they are frequent, there will be no

irregular power •, which though it cannot be broken

at once, yet in fhort time it will fade and moulder

away : there can be no total or final lofs of Liber-

ties, but by lofs of Parliaments. As Jong as they

laft, what we cannot get at one time, we may have

at another.

Let no man think, that what I have faid is the

Language of a private end, my aim is upon the

good fuccefs of the whole •, for, I thank God, my
mind ftands above any fortune, that is to be got by

bafe and unworthy means : no man is bound to be

rich or great, no, nor to be wife ; but every man
is bound to be hofteft, out of which heart I have

fpoken.

The Bifhopof Exeter'; [Dr. Jofeph Hall] Letter fent

to the Houfe of Commons, 28 April, 1628.

Gentlemen,

FO R God's fake be wife in your well-meant

Zeal : why do you argue away precious time

that can never be revoked, or repaired ? Wo is me,

while we difpute, our friends perifli, and we muft

follow them. Where are we, if we break (and I

tremble to think) we cannot but break, if we hold

fo ftiff. Our liberties and proprieties are fufficiently

declared to be fure and legal, our remedies are clear

and irrefragable ; what do we fear, every Subject

fees the way now chalked out, for future Juftice,

and who dares henceforth tread befides it ? Certainly

whilft Parliaments live, we need not mifdoubt the

Violations of our Freedoms and Rights : may we be

but where the Law found us, we fhall fufficiently

enjoy ourfelves and ours ; it is no feafon to fearch

for more ! O let us not, whilft we over-rigidly plead

for an higher ftrain of fafety, put ourfelves into a

neceffity of ruin and utter defpair of redrefs : let us

not in the fufpicion of Evils that may be, caft our-

felves into a prefent confufion. If you love your-

felves and your Country, remit fomething of your

own terms ; and fim.e the fubftance is yielded by

your Noble Patriots, ftand not too rigoroufly upon
points of circumftance : fear not to truft a good
King, who after the ftrift Laws made, muft be

trufted with the execution. Think that your
Country, nay Chriftendom lies on the mercy of

your prefent Refolutions.

fare.

Relent, or farewel wel-

From him whofe faithful heart bleeds in a vowed

facrifice for his King and Country,

Exeter.

Upon this debate it was ordered, That a Com-
mittee of Lawyers do draw a Bill, containing the

fubftance of Magna Charta, and the other Statutes,

that do concern the Liberty of the Subjeft: which
bufinefs took up two whole days.

Mr. Selden'j Speech at the Committee about the Bill

for Magna Charta, and the Liberties of the Subjetl.

April 28, 1628.

I
Would have the violation tenderly mentioned.

Let us fet down the Statute of Magna Charta.

13 Hen. IV. it is adjudged in the Parliament-Roll,

that the Statute of Tallage is an Aft of Parliament.

It is not entered in the Statute-Roll, and it was

34 Ed. I. 19 Ed. II. rot. clauf. mem. 15. Les co-

mens priont lou divers fuer' prife £3 imprifon per ac-

cufement de perfons malevolent lou ne fuer' inditl ace'

al ley del terre, Us priont que Us que font prife fans in-

dicJment veignont en Chancery, £s? que droit ferra fait.

Et roy vult que nulferra prife. But this is not in the

Parliament Roll. 5 Ed. III. c. 9. 14. Ed. III. c. 1.

That there fhall be no aid nor charge but by Par-
liament. 25 Ed. III. c. 4. None fhall be attached

by petition without presentment, or an original

Writ. 25 Ed. III. no. 16. Item priont les content

que les loans foient releafe, (3 nullferra compell de fairs

arrere encontre lesfranchifes del terre. Le roy le pleift.

28 Ed. III. c. 3. Nul ferra oufte de terre on tene-

ments fans dueproces del ley. 36 Ed. III. no. 9. Que
le grand Charter ferra duly obferve, 13 null ferra im*

prifon fur fpecial command. 36 Ed. III. no. 20. Que
nul ferra imprifon per fpecial command. 36 Ed. III.

no. 24. Si afcun home frit grieve centre les articles,

avant dit veigne en Chancery 13 droit firra fait. 37
Ed. IIL no. 10. lis la defire que le grand Charter

& efpecialment les articles darrein flat, frient execute.

37 Ed. III. c. 18. II eft conteine en le grand Charter

que nul ferra imprifon, &c. Us que font tiel, &c. 38
Ed. III. no. 10. Les comens priont que le grand

Charter 13 les autres Jiatuts frient execute (3 que

breves ferront grauntex alceftuy que fue pur ceo, & Ji

afcun judgment frit fait, il ferra void.

cr'Hurfday the firft of May, Mr. Secretary Cook

delivered a Meffage from his Majefty, viz. to

know whether the Houfe will reft on his Royal
Word, or no, declared to them by the Lord-
Keeper ; which if they do, he aflures them it fhall

be royally performed.

Upon this there was a filence for a good fpace :

then Mr. Secretary Cook proceeded : This filence in-

vites me to a further fpeech, and further to addrefs

myfelf; now we fee we muft grow towards an iffue.i

For my part, how confident I have been of the good
iffue of this Parliament, I have certified in this place,

and elfewhere, and I am ftill confident therein ; I

know his Majefty is refolved to do as much as ever

King did for his Subjefts : all this debate hath grown
out of a fenfe of our fufferings, and a defire to make
up again thofe breaches that have been made.

Since
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Since this Parliament begun, hath there been any

difpenfe made of that which hath formerly been

done ? When means were denied his Majefty, being

a young King, and newly come to his Crown, which

he found ingaged in a War, what could we expect in

fuch neceffities ? His Majefly called this Parliament

to make up the breach : his Majefty allures us we
fhall not have the like caufe to complain ; he affures,

the Laws (hall be eftablifhed, what can we defire

more ? all is, that we provide for Pofterity, and

that we do prevent the like fuffering for the future.

Were not the fame means provided by them before

us ? can we do more ? we are come to the Liberty

of the Subjects, and the Prerogative of the King;

1 hope we fhall not add any thing to ourfelves, to

deprefs him. I will not divine I think we fhall

find difficulty with the King, or with the Lords

;

I fhall not deliver my opinion as a Counfellor to his

Majefty, which I will not juftify and fay here, or

at the Council-Board. Will we in this neceffity

ftrive to bring ourfelves into a better condition, and

greater Liberty than our Fathers had, and the

Crown into a worfe than ever? I dare not advife

his Majefty to admit of that : If this that we now
defire be no Innovation, it is all contained in thofe

Acts and Statutes ; and whatfoever elfe we would

add more, is a diminution to the King's power, and

an addition to our own. We deal with a wife and

prudent Prince, that hath a fword in his hand for

our good, and this good is fupported by power.

Do not think, that by cafes of Law and Debate we
can make that not to be law, which in experience

we every day find neceffary.

Give me leave freely to tell you, that I know by

experience, that by the place I hold under his Ma-
jefty, if I will difcharge the duty of my place and

the oath I have taken to his Majefty, 1 muft com-
mit, and neither exprefs the caufe to the Goaler,

nor to the Judges, nor to any Counfellor in England-,

but to the King himfelf ; yet do not think I go with-

out ground of reafon, or take this power commit-

ted to me to be unlimited ; yea, rather it is to me a

charge, burthen, and danger : for if I by this power

fhall commit the pooreft porter, if I do it not upon

a juft caufe, if it may appear, the burthen will fall

upon me heavier than the Law can inflict, for I fhall

lofe my credit with his Majefty, and my place.

And I befeech you confider whether thofe that have

been in the fame place have not committed freely,

and not any doubt made of it, nor any complaint

made by the Subject.

SI R Robert Phillips hereupon fpake thus : That

if the words of Kings ftrike imprefiions in the

hearts of fubjects, then do thefe words upon this

occafion ftrike an impreffion in the hearts of us all

:

to fpeak in a plain language, we are now come to

the end of our Journey, and the well-difpofing of

an anfwer to this meftage, will give happinefs or

mifery to this Kingdom. Let us fet the Common-
wealth of England before the eyes of his Majefty,

that we may juftify ourfelves, that we have demean-

ed ourfelves dutifully to his Majefty.

Mr. Hackwell of Lincoln's Inn, i May 1628.

SIR,
IChofe rather to difcover my weaknefs by fpeak-

ing, than to betray my confcience by filence :

my opinion is, that we fhall do well totally to

omit our refolution out of this Bill, and rely only
upon a confirmation of the Laws.
The Objections made againft this Opinion are two:

The firft is, that we fhall thereby recede from
our own refolution.

The fecond, that by a bare confirmation of the

old Laws, without inferting of our refolution, by
way of explanation, we fhall be but in the fame cafe

as before.

For the firft, that though we defire only a confir-

mation without adding of our refolution, we do
not thereby recede from our refolution, I reafon

thus :

Our refolution was drawn out of the fenfe of thofe

Laws, which are now defired to be confirmed, fo

that no queftion can be made by any of us that have
thus declared ourfelves, but that our refolution is

virtually contained in thofe Laws. If that be fo,

how can our acceptance of a confirmation of thefe

Laws be a departure from our refolution ?

Nay, rather we think the contrary is true ; he
that doubts, that by confirmation of thefe Laws our

refolution is not hereby confirmed, doubts whether
we have juftly deduced our refolutions out of thofe

Laws, and fo Calls our refolution into queftion.

This argument aione is in my opinion a full an-

fwer to that firft objection, that in defiring a bare

confirmation of thofe Laws, we depart from our
refolutions.

The fecond Objection is, That if we have nothing

but a confirmation, we are in no better cafe than we
were before thofe late violations of the Law.

This I deny, and do confidently affirm, that al-

though we have no more than a confirmation of

thofe Laws which are recited in the Bill that is now
before us, we fhall depart hence in far better cafe

than we came, and that in divers refpects.

Firft, Some of the Laws recited in this bill, and
defired to be confirmed, are not printed Laws, and
are known to few profeffors of the Law, and much
lefs to others •, and yet they are Laws of as great

confequence for the Liberty of the Subject, if not

of greater, than any that are printed : as namely

25 Ed. III. no. 1. That Loans againft the will of
the lender are againft reafon and the freedom of the

Realm. 36 Ed. III. no. 9. By which Imprifonments
by fpecial commandment without due procefs are

forbidden. Thefe two are not printed.

That excellent Law de lallagid non concedendo in

print, hath in a publick Court been by a great Coun-
fellor faid to be but a Charter, and no Law.

'

The Statute 1 Rich. III. againft Benevolences, is

by fome opinions in print an abfolute Law. If we
can get all thefe good Laws, befides thofe fix other,

which areexpofitionsof Magna Charta, in the point

of the freedom of our perfons, to be confirmed and

put in one Law, to the eafy view of all men, is not

our cafe far better than when we came hither ?

Secondly, Will not the occafion of the making of

this Law of confirmation, fo notorioufly known, be

tranfmitted to all pofterity ? Certainly it will never

be forgotten, that the occafion thereof was the im-

prifonment of thofe worthy Gentlemen for not lend-

ing, and the refolution in the King'e-Bencb in deny-

ing to bail them ; and is not the occafion of the

making of a Law a good rule to expound it ? If fo,

then by giving a confirmation upon this occafion,

we have bettered our cafe very much.

Thirdly, Have not the Judges in the King's-Bencb,

in open Parliament, upon our complaint, difclaimed

to
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to have given any judgment in the point? Which
generally before by the Parliament was otherwife

conceived ; for now they fay, it was but an award and

no judgment, will fuch a notorious Act upon fo im-

portant an occafion in fo publick a place be quick-

ly forgotten ? Nay, will not the memory of it for

ever remain upon record ? Is notour cafe then much
better than when we came hither ?

Fourthly, Will not the refolution of this Houfe,

and all our arguments and reafons againft imprifon-

ment without a caufe expreffed (which no doubt by

the courfe we have taken will be transferred to po-

fterity) be a great means to flay any Judge here-

after from declaring any judgment to the contrary,

efpecially if there be likelihood of a Parliament:

is not our cafe in this very much amended ?

Laftly, Have we not received propofitions from

the Lords, wherein (amongft other things) they

declared, that they are not out of love with our pro-

ceedings? Is not this a great Strengthening to it ? But

after fo long debate amongft them about it, they

cannot take any juft exception to it ; and doth not

this alfo much amend our cafe ?

From all thefe reafons, I conclude that the fecond

objection, that by a confirmation we are in no bet-

ter cafe than when we came together, is alfo a weak
objection.

Now for reafons to move us to proceed in this

courfe of accepting a confirmation : Firft, we have

his Majefty's gracious Promife to yield to a confir-

mation of the old Laws, from which we may reft

moft allured he will not depart ; if we tender him
withal our propofition to be enafted, we have caufe to

doubt that we mail lofe both the one and the other.

Secondly, We are no lefs affured of the Lords

joining with us, for in their propofitions fent to us

they have delivered themfelves to that purpofe:

this is then a fecure way of getting fomewhat of

great advantage to us ; as we have great hopes, and

in a manner affurance on this fide ; fo on the other

fide we have great doubts and fears, that by offer-

ing our refolution to be enacted, we fhall lofe all.

For firft we have had already experience of the

Lords, that they are not very forward to join with us

in a declaration of our propofition to be Law ; if

they {tumble at a declaration, much more will they,

in yielding to make a Law in the fame point.

And have we not much more caufe to doubt that

his Majefty will not yield unto it, feeing it toucheth

him fo near? Is it not the notice of his pleafure that

hath wrought thus with the Lords ?

If we mould clog our bill with our propofition,

and it fhould be rejected by the Lords, or by the

King, is not our refolution much weakened by it

;

and are we not then in far woife cafe than before we
made it? Our refolution for the rejecting of our pro-

pofition, will tend to a juftification of all that hath

been done againft us in this great point of our Liberty.

Let us then like wife-men conform our de-

Jire to our hopes, and guide our hopes

by probabilities ; other defires and other

hopes are but vain.

This is my poor opinion in this weighty bufinefs.

And fo the day following they had further debate

upon that matter, the Houfe being turned into a

Grand Committee, and Mr. Herbert in the chair.

Some faid that the fubject has fuffered more in the

violation of ancient Liberties within thefe few years,

than in three hundred years before, and therefore

care ought to be. taken for the time to come.
Vol. VII.

I93
Sir Edward Coke faid, that that Royal Word had

reference to fome mefTage formerly fent-, his Ma-
jefty's word was, that they may fecure themfelves

any way, by bill or otherwife, he promifed to give

way to it. And to the end that this might not touch

his Majefty's honour, it was propofed, that the bill

come not from the Houfe, but from the King : We
will and grant for us and our fucceffors, and that

we and our fucceffors will do thus and thus ; and it

is the King's honour, he cannot fpeak but by
Record.

Others defired the Houfe to confider, when and
where the late promife was made ; was it not in the

face of both Houfes ? Cruel Kings have been careful

to perform their promifes, yea, though they have
been Unlawful, as Herod. Therefore if we reft upon
his Majefty's promife, we may affure ourfelves of
the performance of it ; befides, we bind his Majefty,

by relying on his word : we have laws enough, it

is the execution of them that is our life, and it is

the King that gives life and execution.

Sir Thomas Wentworth concluded the debate,

faying, That never Houfe of Parliament trufted

more in the goodnefs of their King, for their own
private account, than the prefent •, but we are

ambitious that his Majefty's goodnefs may remain to

Pofterity, and we are accountable to a publick

truft : and therefore feeing there hath been a publick

violation of the Laws by his Minifters, nothing will

fatisfy him but a publick amends ; and our defires to

vindicate the fubjects right by bill, are no more than

are laid down in former Laws, with fome modeft
provifion for inftruction, performance and exe-

cution.

Which fo well agreed with the fenfe of the

Houfe, that they made it the fubject of a meffage
to be delivered by the Speaker to his Majefty.

Amidft thofe deliberations, another meffage
was delivered May 2. from his Majefty by Mr.
Secretary Cook ; That howfoever we proceed in

this bufinefs we have in hand, which his Majefty will

not doubt, but to be according to our conftant pro-
feffion, and fo as he may have caufe to give us thanks;
yet his refolution is, that both his royal care, ar.d

hearty and tender affection towards all his loving
fubjects, fhall appear to the whole Kingdom, and
all the World, that he will govern us according to

the laws and cuftoms of this Realm 5 that he will

maintain us in the liberties of our perfons, and pro-
prieties of our goods, fo as we may enjoy as much
happinefs as our fore-fathers in their belt times ; and
that he will rectify what hath been, or may be found
amifs amongft us, fo that hereafter there may be no
juft caufe to complain. Wherein as his Majefty will

rank himfelf amongft the beft of our Kings, and
fhew he hath no intention to invade or impeach our
lawful liberties, or right ; fo he will have us match
ourfelves with the beft fubjects, not by incroaching
upon that fovereignty and prerogative, which God
hath put into his hands for our good, but by con-
taining ourfelves within the bounds and laws of our
fore-fathers, without reftraining them, or enlarg-

ing them by new explanations, interpretations* ex-
pofitions, or additions in any fort ; which, he tel-

leth us, he will not give way unto.

That the weight of the affairs of the Kingdom,
and Chrijlendom, do prefs him more and more, and
that the time is now grown to that point of matu-
rity, that it cannot endure long debate or delay ; fo

C c ag
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as this Seffion of Parliament muft continue no lon-

ger than Tuefday come feven-night at furtheft : in

which time his Majefty, for his part, will be ready

to perform what he promifed •, and if the Houfe be

not ready to do that is fit for themfelves, it fhall

be their own faults.

And upon affurance of our good difpatch and

correfpondence, his Majefty declareth, that his

royal intention is to have another Seffion of Parlia-

ment at Michaelmas next, for the perfecting of fuch

things as cannot now be done.

This meffage was debated the next day, being

Saturday, May 3. whereupon Sir John Elliot fpake

to this effect

:

The King, faith he, will rank himfelf with the

beft of Kings, and therefore he would have us rank

ourfelves with the beft fubjects ; we will not in-

croach upon that Sovereignty that God hath put

into his hands: this makes me fear his Majefty is

mif-informed in what we go about, let us make fome
enlargement, and put it before him, that we will

not make any thing new. As for the time of this

Seffion , it is but fhort ; and look how many meffages

we have, fo many interruptions; and mif-reports,

and mif-reprefentations to his Majefty produce thofe

meffages.

Sir Miles Fleetioood continued the debate, and
faid, That this bufinefs is of great importance, we
are to accommodate this : the breach of. this Parlia-

ment will be the greateft mifery that ever befell us

;

• the eyes of Chriftendom are upon this Parliament,

the State of all our Proteftant Friends are ready to

be fwallowed up by the Emperor's Forces, and our

own Kingdom is in a miferable ftrait, for the defence

of our Religion that is invaded by the Roman Ca-
tholicks, by the colour of a commiffion, which is

intolerable ; the defence of our Realm by Shipping

is decayed, the King's revenue is fold and gone

;

where fhall the relief be obtained but in Parliament?

Now we are in the way, let us proceed by way of

Bill, in purfuance of the King's meffage to eftablifh

the fundamental Law3 in propriety of our goods,

and liberty of our perfons : It was declared to us,

that courfes by LoanMtid Imprifonment were not lawful;

let us touch them in our Bill, and that all prece-

dents and judgments feeming to the contrary, be

void ; and that all commitments againft the Law be

remedied, and that we be protected againft the fear

of commitments.

Mr . M a s o n ' s Speech.

Am of opinion with the Gentleman that fpake

firft, that in our proceedings in the matter now
in debate, we fhould have ufe of the title of the Sta-

tute, called circumfpetle agatis ; for it concerns the

liberty of our perfons, without which we do not

enjoy our lives.

The Queftion is r
Whether in this bill for the explanation of Magna

Charts, and the reft of the Statutes, we fhall pro-

vide that the caufe of the commitment muft be ex-

preffed upon the commitment, or upon return of

the Habeas Corpus ?

Before I fpeak to the queftion itfelf, I fhall pro-

pofe fome obfervations,' in my conceit, neceffarily

conducing to the debate of the matter.

1. That we ought to take care, and to provide

for pofterity, as our predeceffors have done for us,

4 Car. I.

and that this provident care, cannot be expounded
to be any diftruft of the performance of his Ma-
jefty's gracious declaration, this Act providing for

perpetuity, to which his Highntfs's promife, unlefs

it were by Act of Parliament, cannot extend.

2. That we having long debated and folemnly re-

folved our rights and privileges by virtue of thefe

Statutes, and if now we fhall reduce thofe declara-

tions and thofe refolutions into an Act, we muft ever

hereafter expect to be confined within the bounds of

that Act, being made at our fuit, and to be the li-

mits of the Prerogative in that refpect, and it being

an Act of explanation, which fhall receive no fur-

ther explanation than itfelf contains.

3. That by this Act we muft provide a remedy
againft the perfons which detain us in prifon, for as

to the commander, there can be no certainty. „

Concerning the gfueftion itfelf:

It hath been folemnly and clearly refolved by the

Houfe, that the commitment "of a Freeman without

expreffing the caufe at the time of the commitment,

is againft the Law : If by this Act of explanation,

we fhall provide only that the caufe ought to be ex-

preffed upon the return of the Habeas Corpus, then

out of the words of the Statute, it will neceffarily

be inferred, that before the return of the Habeas Cor-

pus the caufe need not to be exprefs'd, becaufe the

Statute hath appointed the time of the expreffion of
the caufe ; and it will be confirmed, that if the

makers of the Statutes had intended that the caufe

fhould have been fooner fhewn, they would have

provided for it by the Act, and then the Act which

we term an Act of explanation, will be an Act of

the abridging of Magna Charta, and the reft of the

Statutes : or if this Act do not make the commit-
ment without expreffing the caufe, to be lawful, yet

it will clearly amount to a toleration of the commit-

ment, without expreffing the caufe, until the Habeas

Corpus, or to a general or perpetual difpenfation,

beginning with, and continuing as long as the Law it-

felf. And in my underftanding the words in this in-

tended Law, that no "Freeman can be committed
without caufe, can no ways advantage us, or fa-

tisfy this objection ; for till the return of the Habeas
Corpus, he that commits is Judge of the caufe, or at

leaft hath a licence by this Law till that time to con-

ceal the caufe, and the Goaler is not fubject to any
action for the detaining of the Prifoner upon fuch

command. For if the prifoner demanded the caufe

of his imprifonment of the Goaler, it will be a fafe

anfwer for him to fay that he detains a prifoner by
warrant, and that it belongs not unto him to defire

thofe which commit the prifoner to fhew the caufe

until he returns the Habeas Corpus. And if the pri-

foner be a Suitor to know the caufe from thofe that

committed him, it will be a fufficient anfwer for

them to fay they will exprefs the caufe at the return

of the Habeas Corpus. In this cafe there will be a

wrong, becaufe the commitment is without caufe

expreffed, and one that fuffers that wrong, viz. the

party imprifoned; and yet no fuch wrong doer, but

may excufe, if not juftify himfelf by this Law.
In making of Laws, we muft confider the incon-

veniences which may enfue, and provide for the

prevention of them, lex caveat de futuris. I have

taken into my thoughts fome inconveniences which

I fhall expofe to your confiderations, not imagining

that "They can happen in the time of our gracious

Sovereign ; but in an Act of Parliament, we muft

provide for the prevention of all inconveniences in

future times.

I. If
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1. If a man be in danger to be imprifoned in the

beginning of a long vacation for refilling to pay

fome fmall fum of money, and knows that by this

Act he can have no inlargement lill the return of

the Habeas Corpus in the Term, and that the charge

of his being in Prifon, and of his inlargement by

Habeas Corpus will amount to more than the fum, he

will part with money to prevent his imprifonment,

or to redeem himfelf thence, becaufe he cannot fay

any man doth him wrong, until the return of the

Habeas Corpus, and the Law refolves. A man will

pay a Fine rather than be imprifonedj for the judg-

ment which is given when one is fined, is idea ca-

piatur, and the execution for debt is a capias ad Satis-

faciendum ; the Law prefuming any man will patt

with his money to gain his Liberty. And if the

prifoner procure an Habeas Corpus, and be brought

into the King's-Bench by virtue of it, yet thecaufe

need not to be then exprefied : the provifion of this

Law being, that if no caufe be then exprefied, he

(hall be bailed, and no caufe being fhewn upon the

return of the Habeas Corpus, yet it may be pre-

tended, that at the time of his commitment, there

were ftrong preemptions of fome great offence,

but upon examination they are cleared : or it may
be faid, that the offence was of that nature, that

the time of his imprifonment before the return was

a fufficient punifhment. And we may be frequent-

ly imprifoned in this manner, and never underftand

the caufe, and have often fuch punifhment, and

have no means to juftify ourfelves ; and for all thefe

proceedings this Law will be the juftification, or co-

lour.

2. If by this Ad there be a toleration of imprifon

ment without fhewing caufe, until the return of the

Habeas Corpus ; yet it is poffible to accompany that

imprifonment, with fuch circumftances of clofe re-

ftraint, and other hardfhips, which I forbear to ex-

prefs, as may make an imprifonment for that fhort

time, as great a punifhment, as a perpetual impri-

fonment in an ordinary manner.

3. The party may be imprifoned a long time

before he fhall come to be delivered by this Law ;

the place of his imprifonment may be in the fur-

theft part of this Kingdom ; the Judges always

make the return of the Habeas Corpus anfwerable

to the diftance of the prifon from Weftminfter ; the

Goaler may neglect the return of the firft procefs,

and then the party muft procure an Alias, and the

Gaoler may be then in fome other imployment for

the King, and excufe the . not returning the body
upon that procefs ; and this may make the impri-

fonment for a year. And in the end no caufe being

returned, the party may be difcharged, but in the

mean time he fhall have imprifonment, he fhall

never know the caufe, he fhall have no remedy for

it, nor be able to queftion any for injuftice, which
have not a juftification, or excufe by this Law.

4. The party may be imprifoned during his life,

and yet there fhall be no caufe ever fliewn. I will

inftance in this manner: a man may be committed
to the futtheft part of the Kingdom Weftward

;

he obtains an Habeas Corpus ; before the Goaler re-

receives the Habeas Corpus, or before he returns it,

the prifoner by Warrant is removed from that pri-

fon to another, it may be the furtheft Northen part

of the Realm. The firft Goaler returns the fpecial

matter, which will be fufficient to free himfelf, and
in like manner the prifoner may be tranflated from
one prifon to another, and his whole life fhall be a
peregrination, or wayfaring from one Goal to ano-
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ther, and he fhall never know the caufe, nor be able

to complain of any, who cannot defend their actions

by this Bill.

5. If the prifoner be brought into the Court by
Habeas Corpus, and no caufe exprefied, and there-

upon he be inlarged, he may be partly committed
again, and then his enlargement fhall only make
way for his commitment : and this may continue

during his life, and he fhall never know the caufe ;

and this not remedied, but rather permitted by this

Act.

And there are alfo fome things remarkably confi-

derable in this matter ; the expence of the party in

prifon ; his fees to the Goaler, his cofts in obtain-

ing and profecuting an Habeas Corpus, and his

charges in removing himfelf, attended with fuch as

have the charge of his conduct : and that the pri-

foner muft fuftain all this without fatisfaction, or

knowing the caufe. -

The only reafon given by thofe of the other opi-

nion is, That it is requifite, the King and Council

fhould have power to command the detainer of a

man in prifon for fome time, without expreffing

the caufe ; becaufe it is fuppofed, that the manife-

ftation of the caufe at firft may prevent the difco-

very of a Treafon. The reafon is anfwered by the

remedy propofed, by this Act it being propofed,

that it fhall be provided by this Bill, that upon our

commitment, we may inftantly have recourfe to

the Chancery for an Habeas Corpus, returnable in

that Court, which is always open ; and that upon
the receipt thereof, the Writ muft be returned, and
the caufe thereupon exprefied. If then this reme-

dy be really the caufe of commitment, it muft
partly appear, which contradicts the former reafon

of State.

And in my own opinion, we ought not only to

take care, that the Subject fhould be delivered out

of prifon, but to prevent his imprifonment; the

Statute of Magna Charta, and the reft of the Acts,

providing that no man fhould be imprifoned, but
by the Law of the Land. And although the King,
or Council, as it hath been objected, by force may
commit us without caufe, notwithftanding any
Laws we can make ; yet I am fure without fuch an
Act of Parliament, fuch commitment can have no
legal colour, and I would be loth we fhould make
a Law to endanger ourfelves. For which reafons I

conceive, that there being fo many ways to evade
this Act, we fhall be in a worfe cafe by it, than

without it ; as it provides no remedy to prevent

our imprifonment without expreffing the caufe to

be lawful, and adminifters excufes for continuing us

in prifon, as I have before declared. - And thus for

providing for one particular out of reafon of State,

which poffibly may fall out in an age or two, we
fhall fpring a leak, which may fink all our Liber-

ties, and open a gap, through which Magna Char-
ta, and the reft of the Statutes, may iflue out and
-vanifh. I therefore conclude, that in my poor

underftanding (which I fubmit to better Judg-
ments,) I had rather depend upon our former re-

folutions, and the King's gracious declarations,

than to pafs an Act in fuch manner as hath been pro-

popofed.

In conclufion, the Commons agreed to an anfwer

to all the preceding mefiages, and prefented it to the

King by the mouth of their Speaker.

C c * The
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The Speaker's Speech (Sir John Finch) to. the King,

in anfwer to feveral Meffages, in the Banqueting-

Houfe, May 5.

Moft Gracious and Dread Sovereign,

YOUR Loyal and Obedient Subjects, the Com-
mons now affembled in Parliament, by feveral

meffages from your Majefty, and efpecially by that

your declaration delivered by the Lord-Keeper be-

fore both Houfes, have, to their exceeding great

joy and comfort, received many ample exprefTions

of your princely care and tender affections towards

them, with a gracious promife and alfurance, that

your Majefty will govern according to the Laws of

this Realm, and fo maintain all your Subjects, in

the juft freedom of their perfons, and fafety of

their eftates, that all their Rights and Liberties may
be by them enjoyed, with as much freedom and fe-

curity in their time, as in any age heretofore by

their Anceftors, under the beft of your Progeni-

tors : For this fo great a favour, enlarged by a

comfortable intimation of your Majefty's confidence

in the proceedings of this Houfe, they do, by me
their Speaker, make a full return of moft humble
thanks to your Majefty, with all dutiful acknow-
ledgement of your grace and goodnefs, herein ex-

tended unto them.

And whereas in one of thofe meffages delivered

from your Majefty, there was an exprefiion of your

defire to know, whether this Houfe would reft up-

on your Royal word and promife, alluring them,

that if they would, it fhould be royally and really

performed : As they a^ain prefent their humble
thanks for the feconding and ftrengthning of your
former Royal exprefTions, fo in all humblenefs they

affure your Majefty, that their greateft confidence

is, and ever muft be in your grace and goodnefs,

without which, they well know, nothing they can

frame or defire, will be of fafety or value to them -,

Therefore are all humble fuitors to your Majefty,

that your Royal heart will gracioufly accept and be-

lieve the truth of theirs, which they humbly pre-

fent, as full of truth and confidence in your Royal

word and promife, as ever Houfe of Commons re-

pofed in any of their beft Kings.

True it is, they cannot but remember the publick

truft, for which they are accountable to prefent and

future times -, and their defires are, That your Ma-
jefty's goodnefs mighr,- in fruit and memory, be the

bleffing and joy of Pofterity.

They fay alfo, Thac of late, there hath been

publick violation of the Laws, and the Subjects

Liberties, by fome of your Majefty's Minifters ;

and thence conceive, that no lefs than a publick

remedy will raife the dejected hearts of your lov-

ing Subjects, to a chearful fupply of your Majefty,

or make them receive content in the proceedings of

this Houfe.

From thefe confiderations, they moft humbly
beg your Majefty's leave to lay hold of that gra-

cious offer of yours, which gave them affurance,

that if they thought fit to fecure themfelves in their

Rights and Liberties, by way of Bill or otherwife,

fo it might be provided with due refpect to God's

honour, and the publick good, you would be gra-

cioufly pleafed to give way unto it. Far from their

intentions it is, any way to encroach upon your

Sovereignty or Prerogative ; nor have they the leaft

thought of ftretching or enlarging the Laws in any

fort, by any new interpretations or additions ; the

bounds of their defires extend no further, than to

fome neceflary explanation of that, which is truly

comprehended within the juft fenfe and meaning of
thofe Laws, with fome moderate provifion for exe-

cution and performance, as in times paft, upon like

occafion hath been ufed.

The way how to accomplifh thefe their humble
defires, is now in ferious confideration with them,
wherein they humbly affure your Majefty, they
will neither lofe time, nor feek any thing of your
Majefty, but that they hope m'ay be fit for dutiful

and loyal Subjects to afk, and for a gracious and juft

King to grant.

His Majefty's Anfwer was delivered by the Lord-
Keeper, Thomas Lord Coventry.

MR. Speaker, and you Gentlemen of the Houfe
of Commons, his Majefty has commanded

me to tell you, that he expected an anfwer by your
actions, and not delay by difcourfe : ye acknowledge
his truft and confidence in your proceedings, but
his Majefty fees not how you requite him by your
confidence of his word and actions : for what need
explanations, if ye doubted not the performance

of the true meaning? for explanations will hazard

an incroachment upon his Prerogative. And it

may well be faid, What need a new Law to con-

firm an old, if you repofe confidence in the decla-

ration his Majefty made by me to both Houfes j

and yourfelves acknowledge, that your greateft truft

and confidence muft be in his Majefty's grace and
goodnefs, without which nothing that you can

frame will be of fafety, or available to you. Yet
to fhew clearly the fincerity of his Majefty's inten-

tions, he is content, that a Bill be drawn for a con-

firmation of Magna Charta, and the fix other Sta-

tutes infifted upon for the Subjects Liberties, if ye
fhall chufe that to be the beft way ; but fo, as it

may be without additions, paraphrafes, or explana-

tions.

Thus, if you pleafe, you may befecured from your
needlefs fears, and this Parliament may have a hap-

py wifliedfor end ; whereas by the contrary, if you
feek to tie your King by new, and indeed impoflible

bonds, you muft be accountable to God and your
Country, for the ill fuccefs of this meeting. His
Majefty having given his Royal word, that you fhall

have no caule to complain hereafter ; lefs than

which, hath been enough to reconcile great Princes,

and therefore ought much more to prevail between

a King and his Subjects.

Laftly, I am commanded to tell you, that his

Majefty's pleafure is, That without further replies

or meffages, or other unneceffa'ry delays, you do
what you mean to do fpeedily, remembring the laft

mefiage, which his Majefty fent you by Secretary

Cook, in point of time : his Majefty, always intend-

ing to perform his promife to his people.

NOtwithftanding the intimation of his Majefty's

good pleafure for a Bill, Mr. Secretary Cook,

luejday May 6, again prefled the Houfe to rely

upon the King's word, faying, That he had rather

follow others, than begin to enter into this bufinefs

:

lofs of time hath been the greateft complaint ; the

matter fallen now into confideration, is what way
to take, whether to rely on his Majefty's word, or

on a Bill. If we will confider the advantage we
have in taking his Majefty's word, it will be of the

largeft extent, and we fhall chufe that, that hath

moft affurance ; an Act of Parliament is by the

con-
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confent of the King and Parliament, but this affu-

rance by word is, that he will govern us by the

Laws ; the King promifes that, and alfo that they

fhall be fo executed, that we fha!l enjoy as much
freedom as ever. This contains many Laws, and a

giant of all good Laws ; nay, it contains a confir-

mation of thofe very Laws, afTurance, which binds

further than the Law can : firft, it binds his affection,

which is the greateft bond between King and Sub-

ject, and that binds his judgment alfo, nay, his ho-

nour, and that not at home, but abroad •, the Royal

word of a King is the ground of all treaty ; nay, it

binds his conicience. This confirmation between

both Houfes is in nature of a vow ; for my part, I

think it is the greateft advantage to rely on his Ma-
jefty's word. He further added, this debate was
fitter to be done before the Houfe, and not before

the Committee ; and that it was a new courfe to go
to a Committee of the whole Houfe.

Sir John Elliott replied, That the proceeding in

a Committee, is more honourable and advantageous

to the King and the Houfe, for that way leads

moft to truth, and it is a more open way, and
where every man may add his reafon, and make an-

fwer upon the hearing of other mens reafons and ar-

guments.

This being the general fenfe, the Houfe was
turned into a Committee, to take into confidera-

tion, what was delivered to the King by the Speaker,

and what was delivered to them by the Lord-Keeper,
and all other meffages, and the Committee was
not to be bounded by any order : the key was
brought up, and none were to go out without leave

firft afked.

In the debate of this bufinefs at the Committee,
fome were for letting the Bill reft : but Sir Edward
Coke's reafons prevailed to the contrary. Was it

ever known (faid he) that general words were a

fufficient fatisfaction to particular grievances ? was
ever a verbal declaration of the King, Verbum Reg-
ni ? W hen Grievances be, the Parliament is to re-

drefs them. Did ever Parliament rely on meffages ?

They put up Petitions of their Grievances, and the

King ever anfwered them : the King's anfwer is very
gracious, but what is the Law of the Realm, that"

is the queftion. I put no diffidence in his Majefty,

the King muft fpeak by a Record, and in particu-

lars, and not in general : did you ever know the

King's meffage come into a Bill of Subfidies ? All

fucceeding Kings will fay, Ye muft truft me as you
did my Predeceffors, and truft my meffages •, but

meffages of love never came into a Parliament. Let
us put up a Petition of Right : not that I diftruft

the King, but that I cannot take his truft, but in a

Parliamentary way.

On 1'hurfday 8 May, the Petition of Right was
finifhed, and the Claufe of Martial Law was added
unto it, and it was delivered to the Lords at a con-
ference in the Painted Chamber for their concur-
rence ; which conference was managed by Sir Edward
Coke, who thus expreffed himfelf : I pray your Lord-
fhips 10 excufe us, for we have been till one of
clock about the great bufinefs, and (bleffed be God)
we have difpatch'd it in fome meafure, and before
this time we were not able to attend your Lord-
fhips, but I hope that this will prove a great bleffing

to us. My Lords, I am commanded from the
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Houfe of Commons to exprefs their fingular care

and affection they have of concurrence with your

Lordfhips, in thefe urging affairs and proceedings

of this Parliament ; both for the good of the Com-
monwealth, and principally for his Majefty's. And
this I may fay in this particular, if we had hundreds

of tongues, we were not able to exprefs this deCre*

which we have have of that concurrence with your

Lordfhips : but I will leave it without any further

expreffion. My Lords, it is evident what neceffity

there is, both in refpect of yourfelves, and your

Pofterities, to have good fuccefs in this bufinefs.

We have acquainted your Lordfhips with the reafons

and arguments, and after we have had fome confe-

rence, we have received from your Lordfhips five

propofitions ; and it behoves me to give your Lord-

fhips fome reafons, why you have not heard from

us before now ; for in the mean time, as we were

confukingof this weighty bufinefs, we have received

divers meffages from our great Sovereign the King,

and they confifted of five parts.

1. That his Majefty would maintain all his Sub-

jects in their juft freedbm, both of their perfons and

eftates.

2. That he will govern according to his Laws
and Statutes.

3. That we fhould find much confidence in his

Royal word ; I pray obferve that.

4. That we fhall enjoy all our Rights and Liber-

ties, with as much freedom and liberty, as ever any

Subjects have done in former times.

5. That whether we fhall think it fit, either by

way of Bill or otherwife, to go on in this great

bufinefs, his Majefty would be pleafed to give way

to it.

Thefe gracious meffages did fo work upon our

affedlions, that we have taken them into considera-

tion. My Lords, when we had thefe meffages, (I

deal plainly, for fo I am commanded by the Houfe

of Commons) we did confider, what way we
might go for our more fecure way, nay, yours ; we
did think it thefafeft way to go in a Parliamentary

Courfe, for we have a maxim in the Houfe of Com-
mons, and written on the walls of our Houfe, Thar,

old ways are the fafeft and fureft ways : And at

laft we fell upon that which we did think (if that

your Lordfhips did confent with us) it is the moft

ancient way of all, and that is, my Lords, via

faufta, both to his Majefty, to your Lordfhips, and

to ourfelves. For, my Lords, this is the greateft

"

Bond, that any Subject can have have in Parliament*

Verbum Regis, this is an high point of honour, but

this fhall be done by the Lords and Commons, and

affented to by the King in Parliament ; this is the

greateft obligation of all •, and this is for the King's

honour and our fafety. Therefore, my Lords, we
have drawn a form of a Petition, defiring your

Lordfhips to concur with us therein ; for we come
with an unanimous confent of all the Houfe of

Commons, and there is great reafon your Lord-

fhips fhould do fo, for your Lordfhips are involved

in the fame condition, Commune Periculum. So I

have done with the firft part : And now I fhall be

bold to read that which we have fo agreed on, and

I fhall defire your Lordfhips leave that I may
read it.

Here the Petition of Right was read •, but we
forbear to infert it as yet, becaufe there were pro-

pofitions for alteration ; and it is not perfect, till

the Royal affent be given to it.

From
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From thb eighth to the twelfth of May, all pub-'

lick bufinefs was laid afide. On Monday the twelfth,

the Lotds had ' a conference with the Commons,
where the Lord-Keeper made this Speech.

Gentlemen of the Houfe of Commons,

Y Lords having a molt affectionate defire to

L maintain that good concurrence, that in this

Parliament and others have been of late between

both Houfes, defired this conference, to acquaint

you, how, and in what manner, they have pro-

ceeded in the Petition of Right that came from this

Houfe, and to let you know, that as ibon as they

had received it, they, with all care and expedition

they poflibly could, addreffed themfelves to con-

fider thereof; and after good time fpent in Debate

in the whole Houfe, they made a Committee to

confider, whether retaining the fubftance of the

Petition, there might not be fome words altered,

or put in to make it more fweet, to procure it a

paffable way to his Majefty : we know this muft be

crowned by the King, and good muft come to all

the Kingdom by this courfe now taken. The Com-
mittee hath met, and hath propounded fome fmall

matters to be altered in fome few words, tp make
it paffable, and not in fubftance. And the Lords
having this reported from their Committee, and

heard it read in their Houfe, refolved of nothing

till they have your confent ; yet they think it fitter

to have it propounded to you, to confider, whether

there Ihould be any alteration or no, and how the

propounded alterations may ftand with your li-

king.

• Concerning the commitment by the King and

the Council, without exprefiing the caufe, it was

refolved by the Lords to debate it this morning, and

as foon as they fhould have debated it, they purpofed

to have your concurrence with them before they re-

folved it ; but at the inftant when they thought to

have debated it, they received a Letter from his

Majefty, which, they conceive, will give a fatif-

faction to both Houfes in the main point. My
Lords defiring to keep that good concurrence be-

gun, defired to communicate that Letter unto you,

that you might take the fame into your confidera-

tions, as they mean to do themfelves : This Letter

is to be read tinto you.

To our Right Trufty and Well-beloved, the Lords Spi-

ritual and Temporal of the Higher Houfe of Par-

liament.

Carolus Rex.WE being defirous of nothing more than

the advancement of the peace and pro-

fperity of our People, have given leave to free

Debate upon the higheft points of our Prerogative

Royal, which in the time of our Predeceffors,

Kings and Queens of this Realm, were ever

reftra'tned as matters that they would not have

difcuffed ; and in other things we have - been

willing fo far to defcend to the defires of our

good Subjects, as might fully fatisfy all mode-
rate minds, and free them from all juft fears and

jealoufies, which thofe meffages, • which we have

hitherto fent into the Commons Houfe, will

well demonftrate unto, the World. Yet we find

it frill infilled upon, that in no cafe whatfoever,

fhould it never fo nearly concern matters of State

or Government, we, or our Privy-Council,

have no power to commit any man without
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" the caufe fhewed ; whereas it often happens,
" that fhould the caufe be fhewed, the fervice it-

-" felf would thereby be deftroyed and defeated j
" and the caufe alredged muft be fuch, as may be
" determined by our Judges of our Courts of
" Weftminfter, in a legal and ordinary way of ju-
" ftice •, whereas the caufes may be fuch, whereof
" the Judges have no capacity of judicature, nor
" rules of Law to direct and guide their judgment
" in cafes of that tranfcendent nature ; which hap-
" p'ening fo often, the very intermitting the conftant
" rule of government, for fo many ages, within
" this Kingdom practiced, would foon diffolve the
" very foundation and frame of our Monarchy.
" Wherefore, as to our Commons we have made
" fair propofitions, which might equally preferve
" the juft Liberty of the Subject ; fo, my Lords,
" we have thought good to let you know, that
" without the overthrow of Sovereignty, we can-
" not fuffer this power to be impeached ; notwith-
" ftanding, to clear our confcience and juft in-
" tentions, this we publifh, That it is not in our
" heart, nor will we ever extend our Royal power,
" lent unto us from God, beyond the juft rule of
" Moderation, in any thing which ftiall be con-
" trary to our Laws and Cuftoms, wherein the
" fafety of our people fhall be our only aim. And
" we do hereby declare our Royal pleafure and re-
" folution to be, which, God willing, we fhall ever
" conftantly continue and maintain, That neither
" we, nor our Privy-Council, ftiall or will, at any
" time hereafter, commit Or command to prifon,
" or otherwife reftrain the perfon of any for not
" lending money to us, nor for any caufe, which
" in our confcience doth not concern the publick
" good and fafety of us and our people-, we will

" not be drawn to pretend any caufe, wherein our
" judgment and confcience is not fatisfied with ;

" which bafe thoughts, we hope, no man can
" imagine will fall into ogr Royal breaft ; and that
" in all cafes of this nature, which ftiall hereafter

" happen, we ftiall, upon the humble Petition of
" the Party, or addrefs of our Judges unto us,

" readilyand really exprefs the true caufe of their

" commitment or reftrain, fo foon as with conve-
" niency and fafety the fame is fit to be difclofed

" and expreffed. And that in all caufes criminal
" of ordinary jurifdiction, our Judges ftiall pro-
" ceed to the deliverance or bailment of the pri-

" foner, according to the known and ordinary rules

" of the Laws of this Land, and according to the
" Statutes of Magna Charta, and thofe other fix

" Statutes infifted upon, which we do tike know-
" ledge ftand in full force, and which we intend
" not to abrogate and weaken, againft the true
" intention thereof. This we have thought fit to
" fignify -unto you, the rather to ftiorten any long
" Debate upon this great queftion, the feafon of
" the year being fo far advanced, and our great
" occasions of State not lending us many more
" days for longer continuance of this Seflion of
" Parliament."

Given under our Signet at our Palace at Weft-
minfter, 12 Maii, the fourth year of our
Reign.

The fame day the King's Letter was communi-
cated to the Houfe of Commons, they laid it afide,

and Sir Thomas Wentwortb faid, It was a Letter of
Grace ; but the people will only like of that which

is done in a Parliamentary way : befides, the

debate
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debate of it would fpend much time, neither was it

directed to the Houfe of Commons •, and the Pe-

tition of Right would clear all miftakes : For (faid

he) fome give it out, as if the Houfe went about

to pinch the King's Prerogative. But the further

debate of this matter took up feveral days.

May 17. The Lords propounded, at a confe-

rence, an addition to be made to the Petition of

Right, which was delivered by the Lord-Keeper,

to this purpofe

:

YO U the Knights, Citizens, and Burgeffes of

the Houfe of Commons, my Lords have

commanded me to prefent unto you, the Angular

care and affection, they have to preferve that cor-

refpondency and order, which the two Houfes
(both in this and former Parliaments, to the happi-

nefs of this Kingdom) have heretofore enjoyed.

They command me alio to let you know, that

they have no lefs care and affection to bring that

great bufinefs the Liberty of the SubjeSi to an happy
iffue. And whereas at the laft conference of both

Houfes, there were fome things propounded, that

came from their Lordfliips, out of a defire the Pe-

tition might have the eafier paffage with hisMajefty,

not intending to alter in any manner the fubftance

of the Petition ; but it was then thought fit, that

there was another part of the Petition, of as great

importance and weight: my Lords, fince the time

of that conference, have imploy'd themfelves whol-

ly to reduce the Petition to fuch a frame and order,

that may give both to you and them hope of ac-

ceptance.

And after many deliberations, and much advice

taken, my Lords have refolved to reprefent to you
fomething which they have thought upon, yet not

as a thing conclufive to them or you ; and according

to their defires (having mentioned it in the begin-

ning) have held it fit to conclude of nothing, till

that you be made acquainted with it, and that

there may be a mature advifement between you and

them, fo that there may be the happier conclufion

in all their bufinefs.

This being the determination of the Lords, that

nothing, that is now offered unto you, fhould be

conclufive, yet * they thought it convenient to

prefent it unto you.

This alteration {and not alteration, but addi-

tion) which they fhall propound unto you, to be

advifed and conferred upon, which is no breach of
the fame, they think it meet, if it fhall ftand with

your liking, to be put in the conclufion of the

Petition which I fhall now read unto you.

We -prefent this our humble Petition to your Majefly,

with the care not only of preferving our own Liberties,

but with due regard to leave intire, that Sovereign

Power, wherewith your Majefly is trufted for the

Protection, Safety, and Happinefs of the People.

This is the thing the Lords do prefent unto you,

the Subject of this conference, concerning the ad-

ding of this in the conclufion of the Petition ; and
as they know, that this is no fmall thing, and
that you cannot prefently give an anfwer to it

;

ore they defire you, that you do with fome
fpeed confider of it, and their Lordfhips will be

ready this afternoon.

This addition produced feveral fpeeches.

199
Mr. Alford.~\ Let us look (faid he) into the

Records, and fee what they are, what is Sove-

reign Power ? Bodin faith, That it is free from
any condition, by this we fhall acknowledge a Re-
gal, as well as a Legal Power : Let us give that to

the King, that the Law gives him, and no more.

Mr. Pymm.~] I am not able to fpeak to this

queftion, 1 know not what it is : All our Pe-
tition is for the Laws of England, and this pow-
er feems to be another diftinct power from the power
of the Law. I know how to add Sovereign to his

Perfon, but not to his Power : And we cannot leave

to him a Sovereign Power, when we never were
poffeffed of it.

Mr. HackwelW] We cannot admit of thofe

words with fafety, they are applicable to all the

parts of our Petition : It is in the nature of a

Saving, and by it we fhall imply, as if we had in-

croached on his Prerogative ; all the Laws we cite

.are without a Saving: and yet now after the vio-

lation of them we muff, add a Saving : I have feen

divers Petitions, and where the Subject claimed a

Right, there I never faw a Saving of this nature.

Sir Edward Coke.~] This is magnum in parvo,

this is propounded to be a conclufion of Our

Petition: It is a matter of great weight; and, to

fpeak plainly, it will overthrow all our Petition ;

it trenches to all parts of it: It flies at Loans, and
at the Oath, and at Imprifonment, and Billeting of

Soldiers ; this turns all about again. Look into

all the Petitions of former times, they never peti-

tioned, wherein there was a faving of the King's

Sovereignty : I know that Prerogative is part of
the Law, but fovereign Power is no Parliamentary

word. In my opinion, it weakens Magna Charta-,

and all our Statutes ; for they are abfolute, without
any faving of fovereign Power. And fhall we now
add it, we fhall weaken the foundation of LaWj and
then the building muff needs fall ; let us take heed
what we yield unto, Magna Charta is fuch a fellow*

that he will have no fovereign. I wonder this fove-

reign was not in Magna Charta, or in the confir-

mations of it: If we grant this, by implication we
give a fovereign power above all thefe Laws : power
in Law, is taken for a power with force : The
Sheriff fhall take the power of the County, what it

means here, God only knows. It is repugnant to

our petition, that is a Petition of Right, grounded
on Acts of Parliament. Our Predeceffors could ne-

ver endure afalvojurefuo, no more than the Kings
of old could endure for the Church, falvo honore

Dei &? Ecclefi*. We muff, not admit of it, and to

qualify it, is impoflible. Let us hold our privi-

leges according to the Law ; that power, that is

above this, is not fit for the King and People to have

it difputed further. I had rather, for my part, have

the Prerogative acted, and I myfelf to lie under it,

than to have it difputed. .

Sir Thomas Wentworth.'] If we do admit of this

addition, we fhall leave the Subject worfe than

we found him, and we fhall have little thanks for

our labour, when we come home : Let us leave all

power to hisMajefty, to punifh malefactors; but

our Laws are not acquainted with fovereign power

:

we defire no new thing, nor do we offer to trench

on his Majefty's prerogative ; we muft not recede

from this petition, either in part or whole.

Mr.
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Mr. Noye.~\ To add a Saving,' is not fafe
-,

doubtful words may beget ill conftrucYion : and

the words are not only doubtful words, but

words unknown to us, and never ufed in any Aft or

Petition before.

• Mr. SeldenJ] Let us not go too haftily to the

queftion. If there be any objections, let any

propound them, and let others anfwer them as

they think good. I will not touch the reafons al-

ready given. The fum of this addition is, that our

right is not to be fubjeft to Loans or Imprifonment

without caufe, or martial law, but by fovereign

power. If it hath no reference to our petition,

what doth it here ? I am fure all others will fay it

hath reference, and fo muft we. How far it doth

exceed all examples of former times, no man can

fhew me the like. I have made that fearch that

fully fatis fies me, and I find not another befides

28 Edw. I. We have a great many petitions and

bills of parliament in all ages, in all which we are

fure no fuch thing is added. That claufe of the

28 Edw. I. it was not in the petition, but in the

King's anfwer.

In Magna Charla there were no fuch claufes

;

the articles themfelves are to be feen in a library at

Lambeth, in a book of that time, upon which the

law was made. There was none in the ftatutes in

King John's time, for thefe I have feen, there is no

laving. In the articles -of confirmatio chartarum, is

a faving, les ancients aids, that is, for file maryer,

& pur fair Jitz chivalier, and for ranfom. And in

the articles of King John, in the original charter,

which I can fhew, there thofe three aids were na-

med therein, and they were all known. In the

25 Edw. III. there is a petition againft Loans, there

is no favirig, and fo in others. As for that addition

in the 28 Edw. I. do butobferve the petitions after

Magna Charta; as 5 Edw. III. they put up a pe-

tition : whereas in Magna Charta it is contained,

that none be imprifoned but by due procefs of law

;

thofe words are not in Magna Charta, and yet there

is no faving. And fo in the 28 Edw. III. and 36,

37, and 42 of Edw. III. all which pafs by petition,

and yet there is no faving in them. And there are

in them other words that are not in Magna Charta,

and yet no faving. For that that Mr. Speaker faid

to the King, it was our heart, and ever fhall be;

but we then fpoke of the King's prerogative by

itfelf, and we are bound to fay fo : but fpeaking of

our rights, fhall we fay we are not to be imprifoned,

faving but by the King's fovereign power ? Say

my lands, without any title, be feized in the King's

hand, and I bring a petition of right, and I go to

the King, and fay, I do by no means feek your
Majefty's right and title; and after that, 1 bring a

petition or monjlrance de droit, fetting forth my own
right and title, and withal fet down a faving, that I

leave intire his Majefty's right, it would be im-
proper. It was objected, that in the 28 of Edw. I.

in the end of articuli fitper ehartas, which was a

confirmation of Magna Charta, and Charta de

Forejla, in the end there is a claufe, favant le droit

13 figniory ; the words are extant in that roll that is

now extant, but the original roll is not extant.

In the 25 Edw. I. there was a confirmation of

the Charter; in the 27 Edw. I. the Parliament was

called, and much ftir there was about the Charter,

and renewing the Articles, but then little was done.

In 28 Edw. I. the Commons by petition or bill,

did obtain the liberties and articles at the end of

the Parliament ; they were extracted out of the roll,

and proclaimed abroad. The addition was added
in the proclamation : In the bill there was no fa-
vant, but afterwards it was put in ; and to prove
this, it is true, there is no Parliament-roll of that
year, yet we have hiftories of that time. In the
library at Oxford, there is a journal of a parliament
of that very year, which mentions fo much ; alfo

in the publick library at Cambridge, there is a
manufcript that belonged to an Abbey, it was of
the fame year 28 Edw. I. and it mentions the parlia-

ment and the petitions, and articulos quos petierunt/ic

confirmaverat rex ut infine adderet, Salvojure coron*
regis ; and they came by proclamation in London.
When the people heard this claufe added in the end
they fell into execration for that addition, and the
great Earls that went away fatisfied from the Par-
liament, hearing of this, went to the King, and
afterwards it was cleared at the next Parliament.
Now there is no Parliament-roll of this of that time
only in one roll in the end of Edw. III. there is

a roll, that recites not the Parliament bill, but the
ftatute that was the effeft of the roll, that was
proclaimed.

•

The Lords afterwards, at a conference, tendred
reafons to fortify their addition ; which were briefly

reported by the Lord Keeper

:

THAT the Lords were all agreed to defend
and maintain the juft liberties of the Subject,

and of the Crown ; and that the word, leave, was
debated amongft them ; and thereby they meant to
give no new, but what was before : for the words,
Sovereign Powers, as he is a King, he is a Sovereign,
and muft have power ; and he faid, the words were
eafier than the Prerogative. As for the word, tbatj
which is a relative, and referred to that power, that
is for the fafety of the people ; and this, faid he,

can never grieve any man. Being thus publifhed,

it is not fovereign power in general, but now in.

confutation of our reafons, Magna Charta was not
with a faving; but, faid he, you purfue not the
words in Magna Charta, and therefore it needs an
addition.

As for the 2 8 of Edw. III. he faid, there was a
faving ; and an ill expofition cannot be made of
this, and both Houfes have agreed it in fubftance

already-; the Commons did it in afpeech delivered

by the Speaker, and that we fay we have not a
thought to incroachon the King's fovereignty ; and
why may you not add it in your petition ?

Upon this report, Mr. Ma/on fpake his opinion
in manner following

:

IN our petition of right to the King's Majefty,

we mention the laws and ftatutes, by which it

appear'd, That no tax, loan, or the like, ought to

be levied by the King, but by common aflent in

Parliament : that no freeman ought to be impri-

foned but by the law of the land ; that no freeman
ought to be compelled to fuffer foldiers in his houft:

In the petition we have expreffed the breach of thefe

laws, and defire we may not fuffer the like ; all

which we pray as our rights and liberties.

The Lords have propofed an addition to this

petition, in thefe words

:

We humbly prefent this Petition to your Majefty,
not only with a care of our own Liberties, but

with
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with a due regard to leave entire that Sovereign Power

wherewith your Majefiy is intrujted for the proteclion,

fafety, and happinefs of your people.

And whether we (hall confent unto this addition, is

the fubjeft of this day's difcourfe: and becaufe my
Lord- Keeper at the lift conference, declared their

Lordfhips had taken the words of the petition apart,

I fhall dofotoo. The word, leave, in a petition, is

of the fame nature as faving in a grant, or act of

parliament: when a man giants but part of a thing,

he faves the reft ; when he petitions to be reftored

but to part, he leaveth the reft : then in the end.of

our petition, the word, leave, will imply, that

fome'thing is to be left of that, or at lead with a

reference to what we defire.

The word, intire, is very confiderable 5 a Con-
queror is bound by no Law, but hath power dare

leges, his Will is a Law ; and although William the

Conqueror, at firft, to make his way to the Crown
of England the more eafy, and the poffeffion of it

more fure, claimed it by title j but afterwards,

when there were no powerful pretenders to the

Crown, the title of conqueft (to introduce that

abfolute power of a Conqueror) was claimed, and

that Statute of Magna Charta, and other Statutes

mentioned in our petition, do principally limit that

power. I hope it is as lawful for me to cite a

Jefuit, as it is for Dr. Manwaring to falfify him ;

Suares, in his firft book, de Legibus, cap. 17. de-

livered his opinion in thefe words, Amplitudo £=f re-

firitlio potefiatis Regum circa ea qua per fe mala vel

injufia non funt, pendet ex arbitrio hominum & ex

ambigua conventions vel patio inter reges &? regnum.

And he farther expreffeth his opinion, That the

King of Spain was lb abfolute a Monarch, that he
might lawfully impofe tribute without confent of

his people, until about two hundred years fince,

when it was concluded between him and his people,

that without confent of his people by proxies, he

fhould not impofe any tribute. And Suares's opi-

nion is, That by that agreement, the Kings of

Spain are bound to impofe no tribute without con-

fent.

And this agreement that author calls a reftraining

of that fovereign power ; the Statutes then men-
tioned in our Petition, reftraining that abfolute

power of a Conqueror : if we recite thofe Statutes,

and fay, we leave the fovereign power intire, we do
take away that reftraint which is the virtue and
ftrength of thofe Statutes, and fet at liberty the

claim of the fovereign power of a Conqueror,
which is to be limited and reftrained by no laws :

this may be the danger of the word, intire.

The next word delivered by the Lords as obfer-

vable, is the particle, That -, becaufe it was faid,

that all fovereign power is not mentioned to be left,

but only (that) with which the King is trufted for

our protection, fafety, and happinefs : But I con-

ceive this to be an exception of all fovereign power ;

for all fovereign power in a King, is for the protec-

tion, fafety, and . happinefs of his people. If all

fovereign power be excepted, you may eafily judge
the confequence, alt Loans and Taxes being impofed
by colour of that fovereign power.

The next word is, Trufted; which is very am-
biguous, whether it be meant, trufted by God only

as a Conqueror, or by the people alfo, as King,
which are to govern alio according to laws, ex paclo.

In this point i-will not prefume to adventure fur-

ther ; only I like it not, by reafon of the doubtful

Vol. VII.

expofition it admits. I have likewife confidered the

propofition itfelf, and therein I have fallen upon the

dilemma, that this- addition fhall be conftrued

either to refer unto the petition or not : if it doth

refer unto the petition, it is merely ufelefs and un-

neceffary, and unbefitting the judgment of this

grave and great affembly to add to a petition of this

weight. If it hath reference unto it, then it de-

ftroys not only the virtue and ftrength of our pe-

tition of Right, but our Rights themfelves ; for

the addition being referred to each part of the pe-

tition, will neceflarily receive this conftruction

:

That none ought to be compelled to make any

Gift, Loan, or fuch like charge, without common
confent, or Act of Parliament, unlefs it be by the

fovereign power, with which the King is trufted for

the protection, fafety, and happinefs of his people.

That none ought to be compelled to fojourn or

billet foldiers, unlefs by the fame fovereign power ;

and fo of the reft of the Rights contained in the pe-

tition : and then the moft favourable conftrudlion

will be, that the King hath an ordinary prerogative,

and by that he cannot impofe Taxes, or imprifon ;

that is, he cannot impofe Taxes at his Will to em-
ploy them as he pleafeth ; but that he hath an ex-

traordinary and tranfeendent fovereign power for the

protection and happinefs of his people, and for

fuch purpofe he may impofe Taxes, or billet fol-

diers as he pleafeth ; and we may affure ourfelves,

that hereafter all Loans, Taxes, and billetting of fol-

diers, will be faid to be for the protection, fafety,

and happinefs of the people. Certainly hereafter ic

will be conceived, That an Houfe of Parliament

would not have made an unneceffary addition to

this Petition of Right ; and therefore it will be re-

folved, That the addition hath relation to the Peti-

tion, which will have fuch operation as I have for-

merly declared ; and I the rather fear it, becaufe.

the late Loan and Billetting have been declared to

have been by fovereign power for the good of our-

felves ; and if it be doubtful whether this propofi-

tion hath reference to the petition or not, I know
not who fliall judge whether Loans or Imprifon-

ments hereafter be by that fovereign power or not ?

A Parliament, which is made a Body of feveral

Writs, and may be diffolved by one Commifiion,

cannot be certain to decide this queftion. We can-

not refolve that the Judges mail determine the

words of the King's Letter read in this Houfe, ex-

prefiing thecaufe of commitment may be fuch, that

the Judges have not capacity of judicature, no

Rules of Law to direct and guide their judgments

in cafes of that tranfeendent nature -, the Judges
then, and the judgments, are eafily conjectured.

It hath been confeffed by the King's Council,

that the ftatute of Magna Charta binds the King,

and his fovereign power cannot be divided from
himfelf. If then the ftatute of Magna Charta binds

the King, it binds his fovereign power. If to the

petition thefe words be added, the expofition muft

be, that the ftatute of Magna Charta binds the

King's fovereign power, faving the King's fove-

reign power. I fhall endeavour to give fome an-

fwer to the reafons given by the Lords.

The firft is, That it is the intention of both

Houfes, to maintain the juft liberty of the Subject,

and not to diminiih the juft power of the King j

and therefore the exprefiion of that intention in this

petition, cannot prejudice us. To which I an-

fwer,

D d Firft,
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Firff, That our intention was, and is, as we then

profeffed, and no man can afiign any particular in

which we have done to the contrary ; neither

have we any way tranfereffed in that kind in this

petition : and if we maice this addition to the peti-

tion, it would give fome intimation, that we have

given caufe or colour of offence therein ; which we

deny : and which if any man conceive fo, let him

affign the particular, that We may give anfwer there-

unto.

By our petition, we only defire our particular

Rights and Liberties to be confirmed to us ; and

therefore it is not proper for us in it to mention

fovereign power in general, being altogether im-

pertinent to the matter of the petition.

There is a great difference between the words of

the addition, and the words propofed therein,

viz. between juft Power, vshich may be con-

ceived to be limited by Laws, and fovereign

Power, which is fuppofed to- be tranfcendent and

boundlefs.

The fecond reafon delivered by their Lordfhips,

was, That the King is fovereign; that as he is

fovereign, he hath power, and that that fovereign

power is to be left : for my part, I would leave it

lb, as not to mention it ; but if it fhould be ex-

preffed to be left in this petition, as it is propofed,

it muft admit fomething to be left in the King of

what we pray, or at leaft admit fome fovereign

power in his Majefty, in thefe privileges which we
claim to be our right, which would fruftrate our

petition, and deftroy our right, as I have formerly

fhewed.

The third reafon given for this addition, was,

That in the ftatute of Articuli fuper Chartas, there

is a faving of the Right and Seigniory of the Crown.

To which I give, thefe anfwers, That Magna
Charta was confirmed above thirty times, and a ge-

neral faving was in none of thefe Acts of confirma-

tion, but in this only ; and I fee no caufe, we mould

follow one ill, and not thirty good precedents ; and

the rather, becaufe that faving produced ill effects,

that are Well known.

That faving was by Act of Parliament -, the con-

clufion of which Aft is, That in all thofe cafes the

King did will, and all thofe that were at the making

of that ordinance did' intend, that the Right and

Seigniory of the Crown fhould be faved : by which

it appears, that the faving was not in the Petition of

the Commons, but added by the King ; for in the

Petition, the King's will is not exprefied.

In that Aft the King did grant, and part with,

to his people, divers rights belonging to his prero-

gative, as in the firft chapter he granted, That the

people might chufe three men, which might have

power to hear and determine complaints, made
againft thofe, that offended in any point of Magna
Charta, though they were the King's Officers, and

to fine and ranfom them. And in the 8, 12, and

19 Chapters of that Statute, the King parted with

other prerogatives ; and therefore there might be

fome reafon of the adding of, that Sovereign Power,

by the King's Council : But in this petition, we de-

fire nothing of the King's Prerogative, but pray the

enjoying of our proper and undoubted rights and

privileges ; therefore there is no caufe to add any

words, which may imply a faving of that which

concerns not the matter in the petition.

The fourth reafon given by their Lordfhips, was,

That by the mouth of our Speaker, we have this

Parliament declared, That it was far from our in-

tention to incroach upon his Majefty's prerogative,

and that therefore it could not prejudice us, to men-
tion the fame refolution in an addition to this Peti-

tion.

To which I anfwer, That that declaration was a
general anfwer to a meffage from his Majefty to us,

by which his Majefty expreffed that he would not
have his prerogative ftraitned by any new explana-

tion of Magna Charta, or the reft of the Statutes

:

and therefore that expreffion of our Speaker's was
then proper, to make it have reference to this peti-

tion, there being nothing therein contained, but
particular rights of the Subject, and nothing at all

concerning his Majefty's prerogative.

Secondly, That anfwer was to give his Majefty
fatisfaction of all our proceedings in general, and no
man can affign any particular, in which we have
broken it ; and this Petition juftifies itfelf, that in

it we have not offended againft the proteftation :

And I know no reafon, but that this declaration

fhould be added to all our Laws, we fhall agree on
this Parliament, as well as to this petition.

The laft reafon given, was, That we have varied

in our petition from the words of Magna Charta ;

and therefore it was very neceffary, that a faving

fhould be added to this petition.

I anfwer, that in the Statute 5 E. III. 25 E. III."

28 E. III. and other Statutes, with which Magna
Charta is confirmed : The words of the Statute of
explanation, differ from the words of Magna Charta

itfelf ; the words of fome of the Statutes of expla-

nation, being, 1h«t no man ought to be apprehended,

unlefs by indiclment, or due procefs of Law ; and the

other Statutes differing from the words of Magna
Charta, in many other particulars, and yet there is

no faving in thofe Statutes, much lefs fhould there

be any in a. Petition of Right. Thefe are the an-

fwers I have conceived to the reafons of their Lord-
fhips, and the expofition, I apprehend muft be

made of the propofed words, being added to our

petition. And ' therefore, I conclude, that in my
opinion, we may not confent to this addition, which

I fubmit to better judgments.

The Commons afterwards appointed Mr. Glan-

ville, and Sir Henry Martin, to manage another con-

ference to be had with the Lords, concerning the

faid matter, and to clear the fenfe of the Commons
in that point : The one argued the legal, the other

the rational part.

Mr. Glanvile'* Speech in a full Committee of both

Houfes of Parliament, May 23, in the Painted-

Chamber at Weftminfter.

MY Lords, I have in charge, from the Com-
mons Houfe of Parliament (whereof I am

a Member) to exprefs this day before yourLordfhips

fome part of their clear fenfe, touching one point

that hath occurred in the great debate, which hath

fo long depended in both Houfes.

I fhall not need many words to induce or date the

queftion, which I am to handle in this free confe-

rence. The fubject matter of our meeting is well

known to your Lordfhips, I will therefore only

look fo far back upon it, and fo far recollect fum-

marily the proceedings it hath had, as may be re-

quifite to prefent clearly to your Lordfhips confide-

rations, the nature and confequence of the particular

wherein I muft infift.

Your
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Your Lordfliips may be pleafed to remember,

now that the Commons in this Parliament have

framed a petiticn to be prefented to his Majefty,

a petition of Right rightly compofed, relating

nothing but truth, defiring nothing but juftice ; a

petition juftly occafioned, a petition neceffary and

fit for thefe times, a petition founded upon folid

and fubftantial grounds, the Laws and Statutes of

this Realm, fure rocks to build upon ; a petition

bounded within due limits, and directed upon right

ends, to vindicate fome lawful and juft Liberties of

the free Subjects of this Kingdom, from the preju-

dice of violations paft, and to fecure them from fu-

ture innovations.

And becaufe my following difcourfe muft reflect

chiefly, if not wholly, upon the matter of this pe-

tition, I fhall here crave leave fhortly to open to

your Lordfliips the diftindt parts whereof it doth

confift, and thofe are four.

The firft concerns levies of monies, by way of

Loans or otherwife, for his Majefty's fupply ; de-

claring, that no man ought, and praying that no

man hereafter be compelled to make or yield any

gift, loan, benevolence, tax, or fuch like charge,

without common confent by Act of Parliament.

2. The fecond is concerning that liberty of per-

fon, which rightfully belongs to the free Subjects

of this Realm, expreffing it to be againft the tenure

of the Laws and Statutes of the land, that any Free-

man fliould be imprifoned without caufe fliewed ;

and then reciting how this Liberty amongft others,

hath lately been infringed, it concludeth with a juft

and neceffary defire, for the better clearing and al-

lowance of this privilege for the future.

3. The third declareth the unlawfulnefs of bil-

letting or placing Soldiers or Mariners, to fojourn in

free Subjects houfes againft their wills, and prayeth

remedy againft that grievance.

4. The fourth and laft aimeth at redrefs touching

Commiffions, to proceed to the trial and condem-
nation of offenders, and caufing them to be exe-

cuted and put to death by the Law Martial, in

times and places, when and where, if by the Laws
and Statutes of the Land they had deferved death,

by the fame Laws and Statutes alfo they might,

and by none other ought to be, adjudged and exe-

cuted.

This petition, the careful Houfe of Commons,
not willing to omit any thing pertaining to their

duties, or which might advance their moderate and
juft ends, did heretofore offer up unto yourLord (hips

confideration, accompanied with an humble defire,

That in your noblenefs and juftice you would be

pleafed to join with them in prefenting it to his

Majefty, that fo coming from the whole body of

the Realm, the Peers and People, to him that is the

head of both, our gracious Sovereign, who muft

crown the work, or elfe all' oUr labour is in vain •,

it might, by your Lordfhips concurrence and af-

fiftance, .find the more eafy paffage, and obtain the

better anfwer.

Your Lordfliips, as your manner is in cafes of fo

great importance, were pleafed to debate and weigh
it well, and thereupon you propounded to us fome
few amendments (as you termed them) by way of

alteration, alledging, that they were only in mat-
ters of form* and not of fubftance ; and that they

were intended to no other end, but to fweeten the

petition, and make it the more paffable with his

Majefty.

Vol. Vir.

In this the Houfe of Commons cannot but ob-

ferve, that fair and good refpect, which your Lord-

fliips have ufed in your proceedings with them, by
your concluding or voting nothing in your Houfe,

until you had imparted it unto them ; whereby our

meetings about this bufinefs have been juftly ftiled

free conferences, either party repairing hither difcu-

gaged to hear and weigh the other's reafons, and

both Houfes coming with a full intention, upon due

confideration of all that can be faid on the other

fide, to join at laft in refolving and acting that

which fhall be found moft juft and neceffary for the

honour and fafety of his Majefty and the whole

Kingdom.
And touching thofe propounded alterations,

which were not many, your Lordfliips cannot but

remember, that the Houfe of Commons have

yielded to an accommodation, or change of their

petition in two particulars ; whereby they hope your

Lordfhips have obferved, as well as you may, they

have not been affected unto words and phrafes, nor

overmuch abounding in their own fenfe ; but rather

willing to comply with your Lordfliips in all indif-

ferent things.

For the reft of your propofed amendments, if we

do not mifconceive your Lordfliips, as we are con-

fident we do not, your Lordfliips, of yourfelves,

have been pleafed to relinquifh them with a new

overture, for one only claufe to be added in the end

or foot of the petition, whereby the work of this

day is reduced to one fimple head, whether that

claufe fhall be received or not ?

This yielding of the Commons in part unto your

Lordfliips, of other points by you fomewhat infifted

upon, giveth us great affurance, that our ends are

one ; and putteth us in hope, that, in conclusion,

we fhall concur, and proceed unanimoufly to feek

the fame ends, by the fame means.

The claufe propounded by your Lordfliips to be

added to the petition, is this

:

We humbly prefent this petition to your Majefty, not

only with a carefor prefervation of Liberties, but with

a due regard to leave intire that Sovereign Power,
wherewith your Majefty is intruftedfor the prote£liony

ety, and happinefs of your People.

A claufe fpecious in fliew, and fmooth in words,

but in effect and confequence moft dangerous, as I

hope to make moft evident : however, coming from
your Lordfliips, the Houfe of Commons took it in-

to their confiderations, as became them, and appre-

hending upen the firft debate, that it threatned ruin

to the whole petition, they did heretofore deliver

fome reafons to your Lordfliips, for which they then

defired to be fpared from admitting it.

To thefe reafons, your Lordfliips offered fome
anfwers at the laft meeting

; which having been

faithfully reported to our Houfe, and there debated

as was requifite for a bufinefs of fuch weight and
importance, I muft fay truly to your Lordfliips, yet

with due reverence to your opinions, the Commons
are not fatisfied with your arguments ; and there-

fore they have commanded me to recollect your

Lordfliips reafons for this claufe, and in a fair reply

to let you fee the caufes why they differ from you in

opinion.

But before I come to handle the particulars

wherein we diffent from your Lordfhips, I will in

the firft place take notice yet a little further, of

D d 2 that
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that general whciein we all concur; which is, that

we defire not (neither do your Lordfhips) to aug-

ment or dilate the Liberties and Privileges of the

Subjects beyond the juft and due bounds, nor to en-

croach upon the limits of his Majefty's Prerogative

Royal. And as in this, your Lordfhips at the laft

meeting, expreffed clearly your own fenfes, fo were

your Lordfhips not miftaken in collecting the con-

current fenfe and meaning of the Houfe of Com-
mons •, they often have protefted they do, and ever

muft proteft, That thefe have been, and fhall be the

bounds of their defires, to demand and feek no-

thing, but that which may, be fit for dutiful and

loyal Subjects to afk, and for a gracious and juft

King to grant : for as they claim by Laws fome Li-

berties for themfelves, fo do they acknowledge a

Prerogative, a high and juft Prerogative belonging

to the King, which they intend not to diminifh.

And now, my Lords, being affured, not by ftrained

inferences, or obfcure collections, hut by the exprefs

and clear declarations of both Houfes, that our ends

are the fame ; it were a miferable unhappinefs, if

we fhould fail in finding out the means to accom-

plifh our defires.

My Lords, the heads of thofe particular reaibns

which you infifted upon the laft day, were only

thefe :

Firft, you told us, that the word [leave] was of
fuch a nature that it could give no new thing to his

Majefty.

2. That no juft exception could be taken to the

words [fovereign Power] for that as his Majefty is

a King, fo he is a Sovereign ; and as he is a Sove-

reign, fo he hath power.

3. That the fovereign power mentioned in this

claufe is not abfolute, or indefinite, but limited and
regulated by the particle [that] ; and the word [fub-

fequent] which reftrains it to be applied only for

protection, fafety, and. happinefs of the people,

whereby ye inferred, there could be no danger in

the allowance of fuch power.

4. That this claufe. contained no more in fub-

ftance, but the like expreffions of our meanings in

this petition, which we had formerly fignified unto

his Majefty by the mouth of Mr. Speaker, that we
no way intended to incroach upon his Majefty's fo-

vereign power or' prerogative.

5. That in our petition we have ufed other words,

and of larger extent, touching our Liberties, than,

are contained in the ftatutes, whereon it is'grounded

;

In refpect of which inlargement, it was fit to have

fome exptefs, or implied laving, or narrative, de-

claratory for the King's fovereign power, of which

narrative you alledge this claufe to be.

Laftly, whereas the Commons, as a main argu-

ment agiinft the clau re, had much infifted upon
this, that it was unprecedented, and unparliamen-

tary in a petition from the Subject, to infert a favine

for the Crown ; your Lordfhips brought for in-

ftance to the contrary the two Statutes' of the 25 E.

I. commonly called, confirmatio chartarum, and 28
E. I. known by this name of Articuli fuper Char-

tas ; in both which Statutes there are fayings for the

King.

Having thus redue'd to your Lordfhips memo-
ries, the effects of your own reafons ; I will now,
with your Lordfhips favour, come to the points of

our reply, wherein I molt humbly befeech your

Lordfhips to weigh the reafons which I fhall prefent,

not 'as the fenfe of myfelf, the weakeft Member of

our Houfe, but as the genuine and true fenfe of the

whole Houfe of Commons, conceived in a bufinefs

there debated with the greateft gravity and folem-
nity, with the greateft concurrence of opinions,
and unanimity that ever was in any bufinefs maturely
agitated in that Houfe. I fhall not peradventure
follow the method of your Lordfhips re-collected
reafons in my anfwering to them, nor labour to
urge many reafons. It is the defire of the Com-
mons, that the weight of their arguments fhould
recompence (if need be) the fmallnefs of their num-
ber. And, in conclufion, when you have heard
me through, I hope your Lordfhips fhall be ena-
bled to colled clearly out of the frame of what I
fhall deliver, that in fome part or other of my dif-

courfe there is a full and Satisfactory anfwer, given
to every particular reafon,Qr Qbjeition of your Lord-
fhips.

The reafons that are now appointed to be pre-
sented to your Lordfhips,. are of two kinds, legal

and rational, of which thofe of the former fort are
allotted to my charge ;. and the firft of them is

thus.

The claufe now under queftion, if it be added to
the petition, then either it muft refer, or relate unto
it, or elfe not ; if it have no fuch reference, is it not
clear that it is needleSs and fuperfiuous ? And if it

have fuch reference, is it pot clear, that then ic

muft needs have an operation upon the whole peti-
tion, and upon all the parts of it ?

We cannot think that your Lordfhips would offer

us a vain thing, and therefore taking it for granted,
that if it be addeV, it would refer to the petition

;

let me befeech your Lordfhips to obferve with me,
and with the Houfe of Commons, what altera-

tion and qualification of the fame it will intro-

duce.

The petition of itfelf, fimply, and without this

claufe, declareth absolutely the righfts and privi-

leges of the Subject, in divers points ; and among
the reft touching the. levies of monies, by way of
Loans or otherwife, for his Majefty's fupply, That
fuch Loans and other charges of the like nature, by
the Laws and Statutes of this Land, ought not to
be made or laid without common confent by Ait of
Parliament: But admit this claufe to be annexed
with reference (to the petition) and if: muft necef-

farily conclude and 'have' this expofition, That
Loans and the like charges (true it is,: ordinarily,)

are againft the Laws and Statutes of the Realm,
unlefs they be warranted, by fovereign Power, and
that they cannot be. commanded or raifed without
affent of Parliament, unlefs it bpby fovereign Power :

What were this but to admit a. fovereign Power in

the King above the Laws and Statutes, of the King-
dom ?

Another part of this petition is, That the free

Subjects of this Realm ought not to be imprifoned
without caufe fhewed : Buf by this claufe a fove-
reign Power will be admitted, and left intire to his

Majefty, Sufficient tocontroul the force of Law, and
to bring in this new and dangerous interpretation,

That the free. Subjects of tin's Realm ought not by
Law to be imprifoned without caufe fhewed, unlefs

it be by fovereign, Power.

In a word, This claufe, if it fhould be admitted,
would take away the effect of every part of the pe-
tition, and become deftructive to the whole : for

thence will be the expofition touching the billetting

of Soldiers and Mariners in Freemens houfes againft

their wills ; and thence will be the expofition touch-
ing the times and places for execution of the Law

3 Martial,
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Martial, contrary to the Laws and Statutes of the

Realm.

The fcope of this petition, as I have before ob-

ferved, is not to amend our cafe, but to re (tore us to

the fame Hate we were in before ; whereas, if this

claufe be received, inftead of mending the condition

of the poor Subjects, whofe Liberties of late have

been miferably violated by fome Minifters, we fhall

leave them worfe than we found them.; inftead of

curing their wounds, we fhall make them deeper.

We have fet bounds to our defires in this great bu-

finefs, whereof one is not to diminifh the Preroga-

tive of the King, by mounting it too high ; and if

we bound ourfelves on the other fide with this limit,

not to abridge the lawful privileges of the Subject,

by defending beneath that which is meet, no man,

we hope, can blame us.

My Lords, as there is mention made in the addi-

tional claufe of fovereign Power, fo is there likewife

of a truft repofed in his Majefty, touching the ufe

of fovereign Power.

The word Truft is of great latitude, and large

extent, and therefore ought to be well and warily

applied and reftrained, efpecialiy in the cafe of a

King : there is a truft infeparably repofed in the per-

fons of the Kings of England, but that truft is re-

gulated by Law. For example, when Statutes are

made to prohibit things not mala in fe, but only

ptala quia probibita, under certain forfeitures and pe-

nalties, to accrue to the King and to the informers

that fhall fue for the breach of them 5 the Commons
muft, and ever will acknowledge, a regal and fove-

reign prerogative in the King, touching fuch Sta-

tutes, that it is in his Majefty's abfolute and un-

doubted power, to grant difpenfations to particular

perfons, with the claufes of non obftante, to do as

they might have done before thofe Statutes, wherein

his Majefty conferring grace and favour upon fome,

doth not do wrong to others. But there is a dif-

ference between thofe Statutes, and the Laws and

Statutes whereon the petition is grounded : by

thofe Statutes the Subject has no intereft in the pe-

nalties, which are all the fruit fuch Statutes can pro-

duce, until by fuit or information commenced, he

become intitled to the particular forfeitures : whereas

the Laws and Statutes mentioned in our petition,

are of another nature ; there fhall your Lordihips

find us rely upon the good old Statute, called Magna
Cbarta, which declareth and confirmeth the antient

common Laws of the Liberties of England: There
fhall your Lordihips alfo find us to infift upon divers

other tnoft material Statutes, made in the time of

King Edward III. and Edward IV. and other fa-

mous Kings, for explanation and ratification of the

lawful rights and privileges, belonging to the Sub-

jects of this Realm : Laws not inflicting penalties

upon offenders, in malis probibilis, but Laws de-

clarative or pofitive, conferring or confirming ipfo

fatlo, an inherent right and intereft of Liberty and

Freedom in the Subjects of this Realm, as their

birthrights, and inheritance defcendable to their heirs

and pofterity ; Statutes incorporate into the body of

the common Law, over which (with reverence be it

fpoken) there is no truft repofed in the King's So-

vereign Power, or Prerogative Royal, to enable him
to difpenfe with them, or to take from his Subjects

that birthright or inheritance which they have in

their Liberties, by virtue of the Common Law, and
of thefe Statutes.

' But if this claufe be added to our petition, we
fhall then make a dangerous overture to confound

this good deftination touching what Statutes the

King is trufted to controul by difpenfations, and
what not; and fhall give an intimation to pofterity,

as if it were the opinion both of the Lords and

Commons affembled in this Parliament, that there

is a truft repofed in the King, to lay afide by his fo-

vereign Power in fome emergent cafes, as well the

common-law, and fuch ftatutes as declare or ratify

the Subjects liberty, or confer intereft upon their

perfons, as thofe other penal ftatutes of fuch nature

as I have mentioned before ; which, as we can by
no means admit, fo we believe afTuredly, that it is

far from the defire of our moft gracious Sovereign,

to affect fo vaft a truft, which being tranfmitted to

a fucceffor of a different temper, might enable him
to alter the whole frame and fabrick of the Com-
monwealth, and to diflblve that Government where-

by this Kingdom hath flourifhed for fo many years

and ages, under his Majefty's moft Royal Anceftors

and Predeceffors.

Our next reafon is, that we hold it contrary to all

courfe of Parliament, and abfolutely repugnant to

the very nature of a petition of Right, confifling

of particulars, as ours doth, to clog it with a gene-

ral Saving or Declaration, to the weakening of the

Right demanded ; and we are bold to renew with

fome confidence our allegation, that there can be no

precedent fhewed of any fuch claufe in any fuch pe-

titions in times paft.

I fhall infift the longer upon this particular, and

labour the more carefully to clear it, becaufe your

Lordihips were pleafed the laft day to urge againft

us the ftatutes of 25 and 28 of Edw, I. as argu^

ments to prove the contrary, and feemed not to be

fatisfied with that which in this point we had affirm-

ed. True it is, that in thofe ftatutes there are fuch

Savings as your Lord (hips have obferved ; but I

fhall offer you a clear anfwer to them, and to all

other Savings of like nature that can be found in

any ftatutes whatfoever.

Firft, in the general, and then I fhall apply par-

ticular anfwers to the particulars of thofe two fta-

tutes ; whereby it will be moft evident, that thofe

examples can no ways fuit with the matter now in

hand. To this end it will be neceffary, that we
confider duly what that queftion is, which indeed

concerneth a petition, and not an Act of Parliament.

This being well obferved, by fhewing unto your

Lordihips the difference between a petition for the

Law, and the Law ordained upon fuch a petition,

arid open truly and perfpicuoufly the courfe that

was holden in framing of ftatutes before 2 Hen. V.
different from that which ever fince then hath been

ufed, and is ftill in ufe amongft us, and by noting

the times wherein thefe ftatutes were made, which

was about one hundred years before 2 Hen. V. be-

fides the differences between thefe Savings and this

claufe ; I doubt not but 1 fhall give ample fatisfac-

tion to your Lordihips, that the Commons, as well

in this, as in all their other reafons,- have been, moft

careful to rely upon nothing but that which is moft

true and pertinent.

Before the fecond year of King Henry V. the

courfe was thus : when the Commons were fuiters

for a Law, either the Speaker of their Houfe by

word of mouth from them, the Lords Houfe join-

ing with them, or by fome bill in writing, which

was ufually called their petition, moved the King,

to ordain Laws for the redrefs of fuch mifchiefs,

or inconveniences, as were found grievous unto the

people.

To
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To thefe petitions the King made anfwer as he

pleafed, fometimes to part, fometimes to the whole,

fometimes by denial, lometimes by affent, fome-

times abfolutely, and fometimes by qualification.

Upon thefe motions and petitions, and the King's

anfwers to them, was the Law drawn up and in-

groffed in the Statute-Roll to bind the Kingdom y

but this inconvenience was found in this courfe, that

oftentimes the ftatutes thus framed, were againft the

fenfe and meaning of the Commons, at whofe de-

fires they were ordained y , and therefore in the 2

Hen. V. finding that it tended to the violation of

their liberty and freedom, whofe right it was, and

ever had been, that no Law fhould be made with-

out their affent ; they then exhibited a petition to

the King, declaring their Right in this particular ;

praying,that from thenceforth no Law mightbe made
or ingrafted as Statutes, by additions or diminutions

to their motions or petitions, that mould change

their fenfe, or intent, without their affent ; which

was accordingly eftablifhed by Act of Parliament.

Ever fince then, the Right hath been, as the ufe was

before, that the King taketh the whole, or leaveth

the whole of all Bills or Petitions, exhibited for the

obtaining of Laws.

From this courfe, and from the time when firft

it became conftant and fettled, we conclude ftrong-

ly, that it is no good argument, becaufe ye find

Savings in Ac"b of Parliament before the fecond of

lien. V. that thofe Savings were before in the peti-

tions that begat thofe ftatutes : for if the petitions

for the two Loans fo much infilled upon, (which pe-

titions, for any thing we know, are not now extant)

were never fo abfolute, yet might the King, accord-

ing to the ufage of thofe times, infert the Savings

in his anfwers ; which paffing from thence into the

Statute-Roll, do only give fome little colour, but

are not proof at all that the petitions alfo were with

Savings.

Thus much for the general ; to come now to the

particular ftatute of 25 of Edw. I. which was a con-

firmation of Magna Cbarta, with fome provifion for

the better execution of it, as Common Law, which

words are worth the noting :

It is true, that Statute hath alfo a claufe to this

effect, That the King, or his Heirs, from thence-

forth fhould take no Aids, Taxes, or Prifage of his

Subjects, but by common affent of all the Realm,

faving the antient Aids and Prifage due and ac-

cuftomed.

This Saving, if it were granted, (which is not,

nor cannot be proved) that it was as well in the Pe-

tition as in the Act ; yet can it no way imply, that

it is either fit or fafe, that the claufe now in queftion

fhould be added to our petition: for the nature and

office of a Saving, or exception, is to exempt par-

ticulars out of a general, and to ratify the rule in

things not exempted, but in no fort to weaken or

deftroy the general rule itfelf.

The body of that Law was againft all Aids, and

Taxes, and Prifage in general, and was a confirma-

tion of the Common Law, formerly declared by
Magna Cbarta ; the Saving was only of Aids and
Prifage in particular, fo well defcribed and reftrained

by the words, ancient and accuftomed, that there

could be no doubt what could be the clear meaning
and extent of that exception ; for the King's Right
to thofe ancient Aids, intended by that Statute to be

laved to him, was well known in thofe days, and is

not yet forgotten.

Thefe Aids were three ; from the King's Te-
nants by Knights fervice, due by the Common Law,
or general cuftom of the Realm ; Aid to ranfom
the King's Royal perfon, if unhappily he fhould be
taken prifoner in the wars ; Aid to make the King's

eldeft fon a Knight, and Aid to marry the King's
eldeft daughter once, but no more: and that thofe

were the only Aids intended to be faved to the -

Crown by that Statute, appeareth in fome clearnefs

by the Charter of King John, dated at Running-
Mede the 15 th of June, in the fifth year of his

Reign, wherein they are enumerated with an ex-

clufion of all other Aids whatfoever. Of this Char-
ter I have here one of the Originals, whereon I be-

feech your Lord/hips to caft your eyes, and give me
leave to read the very words which concern this

point. Thefe words (my Lords) are thus : Nullum
fculagium vel auxilium ponalur in regno noftro, nifi

per commune con/ilium regni nqftri, nifi ad corpus

noftrum redimendum, & primogenitum filium noftrum

militem faciendum, 6? ad filiam noftram primogeni-

lam feme! maritandam, &? ad hoc non fiat nifi ratio-

nabile auxilium,

Touching prifage, the other thing excepted by
this Statute, it is alfo of a particular right to the

Crown fo well known, that it needeth no defcrip-

tion, the King being in poffeffion of 'it by every

day's ufage.

It is to take one tun of wine before the Maft,
and another behind the maft, of every fhip bringing

in above twenty tuns of wine, and here difcharging

them by way of Merchandife.

But our petition confifteth altogether in parti-

culars, to which if any general Saving, or words
amounting to one, fhould be annexed, it cannot

work to confirm things not excepted, which are

none, but to confound things included, which are

all the parts of the petition ; and it muft needs be-

get this dangerous expofition, that the Rights and
Liberties of the Subject, declared and demanded by
this petition, are not theirs abfolutely, butfubmodo;
not to continue always, but only to take place,

when the King is pleafed not to exercife that Jove-

reign Power, wherewith, this claufe admitted, he is

trufted for the protection, fafety, and happinefs of

his people. And thus that birthright and inheri-

tance, which we have in our Liberties, fhall by our

own affents, be turned into a meer tenancy at will

and fufferance.

Touching the Statute of 28 Edw. I. Artiadi

fuper Chartas, the fcope of that Statute, among
other things, being to provide for the better ob-

ferving and maintaining of Magna Cbarta, hath in

it neverthelefs two Savings for the King ; the one

. particular,; as I take it, to preferve the antient pri-

fage, due and accuftomed, as of wines, and other

goods i the other general, feignory of the Crown in

all things.

To thefe two Savings, befides the former anfwers,

which may be for the moft part applied to this

Statute as we'll as to the former, I add thefe further

anfwers : The firft of thefe two Savings, is of the

fame prifage of wines, which is excepted in the 25
Edw. I. but in fome more clearnefs ; for that here

the word (wines) is exprefiy annexed to the word
(prifage) which I take for fo much to be in expofi-

tion of the former Law : And albeit thefe words
(and of other goods) be added, yet do I take it to

be but a particular Saving, or exception, which
being qualified with the words (antient, due, and

accuf-
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accufiomed) is not very dangerous, nor can be un-

clerltood of pril'age or levies upon goods of all forts

at the King's will and pleafuie ; but only of the old

and certain cuftoms upon wool, woolfels, and lea-

ther, which were due to the Crown* long before the

making of this Statute.

For the latter of the two favings in this Act,

which is of the more unufual nature, and fubject to

the more exception ; it is indeed general, and if we
may believe the concurrent relations of the hiftories

of thofe times, as well thofe that are now printed,

as thofe that remain only in manuTcripts, it gave

diftafte from the beginning, and wrought no good
effect, but produced fuch diftempers and troubles

in the State, as we with may be buried in perpetual

oblivion ; and that the like faving in thefe and fu-

ture times may never breed the like difturbance :

For from hence arofe a jealoufy, that Magna Charta,

which declared the ancient right of the Subject, and

was an abfolute Law in itfelf, being now confirm'd

by a latter Act, with this addition of a general faving

;

for the King's right in all things by thefaving was

weakned, and that made doubtful* which was clear

before. But not to depart from our main ground,

which is, that favings in old Acts of Parliament,

before the 2 H. V. are no proof that there were the

like favings in the petitions for thofe Acts ; let me
obferve unto your Lordfhips, and fo leave this

point, That albeit this petition, whereon this Act
of 28 Ed. I. was grounded, be perifhed ; yet hath

it pleafed God, that the very frame and context of

the Act itfelf, as it is drawn up, and entered upon
the Statute-roll, and printed in our book, doth ma-
nifeftly import, that this faving came in by the

King's anfwer, and was not in the original petition

of the Lords and Commons ; for it cometh in at

the end of the Act after the words (le Roy le veut)

which commonly are the words of the Royal affent

to an Act of Parliament. And though they be

mixed and followed with other words, as though
the King's Council, and the reft who were prefent

at the making of this ordinance, did intend the fame

faving ; yet is not that conclufive, fo long as by the

form of thofe times, the King's anfwer working
upon the materials of the petition, might be con-

ceived by fome to make the Law effectual, though
varying from the frame of the petition.

The next reafon which the Commons have com-
manded me to ufe, for which they ftill defire to be

fpared from adding this claufe to their petition, is

this: this offenfive Law of 28 E. I. which con-

firmed Magna Cbarta, with a faving, refted not

long in peace, for it gave not that fatisfaction to the

Lords or people, as was requifite they fhould have
in a cafe fo nearly concerning them : And therefore

about thirty three, or thirty-four of the fame King's

reign, a latter Act of Parliament was made, where-

by it was enacted, that all men fhould have their

Laws, and Liberties, and free Cuftoms, as largely

and wholly as they had ufed to have at any time,

when they had them beft ; and if any Statutes had
been made, or any Cuftoms brought in to the con-

trary, that all fuch Statutes and Cuftoms fhould be

void.

This was the firft Law which I call now to mind,

that reftored Magna Cbarta to the original purity

wherein it was firft molded, albeit it hath fince been

confirmed above twenty times more by feveral Acts
of Parliament, in the reigns of divers moftjuft and

gracious Kings, who were moft apprehenfive of their

Rights, and jealous of their Honours, and always

i©7
without favings -, fo as if between 22 and 34 Edw. I.

Magna Cbarta flood blemifhed with many favings
of the King's Rights or Seigniory, which might be

conceived to be above the Law ; that ftain and ble-

mifli was long fince taken away, and cleared by thofe

many abfolute declarations and confirmatiorts of that

excellent Law which followed in after ages, and fo

it ftandeth at this day purged and exempted now
from any fuch faving whatfoever.

I befeech your Lordfhips therefore to obferve

the circumftance of time, wherein we offer this

petition to be prefented to your Lordfhips, and by
us unto his Majefty : Do we offer it when Magna
Cbarta ftands clogged with favings ? No, my Lords,
but at this day when latter and better confirmations

have vindicated and fet free that Law from all ex-

ceptions ; and fhall we now annex another and
wori'e faving to it, by an unneceffary claufe in that

petition, which we expect fhould have the fruits and
effects of a Law ? Shall we ourfelves relinquifh or

adulterate thar, which coft our Anceftors fuch care

and trouble to purchafe and refine ? No, my Lords,
but as we fhould hold ourfelves unhappy, if we
fhould not amend the wretched eftate of the poor
Subject, fo let us hold it a wickednefs to impair

it.

Whereas it was further urged by your Lordfhips,

That to infert this claufe into our petition, would
be no more than to do that again at your Lord-'
fhips motion and requeft, which we had formerly

done by the mouth of our Speaker; and that there

is no caufe why we fhould recede from that which
fo folemnly we have profeffed : To this I anfwer

and confefs, it was then in our hearts, and it is now,
and fhall be ever, not to incroach on his Majefty's

fovereign power. But I befeech your Lordfhips to

obferve the different occafion and reference of that

proteftation, and of this claufe;

That was a general anfwer to a general meffage,

which we received from his Majefty, warning us

not to incroach upon his prerogative ; to which,

like dutiful and loving Subjects, we anfwer'd at full,

according to the integrity of our own hearts ; nor

was there any danger in making fuch an anfwer to

fuch a meffage, nor could we anfwer more truly or

more properly ; but did that anfwer extend to ac-

knowledge a fovereign power in the King, above the

Laws^nd Statutes mentioned in our petition, or

controul the Liberties of the Subjects, therein de-

clared and demanded ? No, my Lords, it hath no
reference to any fuch particulars ; and the fame
words which in fome cafes may be fit to be ufed,

and were unmannerly to be omitted, cannot in

other cafes be fpoken, but with impertinency at

the leaft, if not with danger. I have formerly opened"

my reafons, proving the danger of this claufe, and
am commanded to illuftrate the impertinency of ad-

ding it to the petition by a familiar cafe, which was
put in our Houfe by a learned Gentleman, and of

my own robe : The cafe is this, Two Manours or

Lordfhips lie adjoining together, and perchance in-

termixed, fo as there is fome difficulty to difcern

the true bounds of either ; as it may be touching

the confines where the Liberty of the Subject, and
the prerogative of the Crown do border each upon
the other ; to the one of the Manours the King
hath clear right, and is in actual poffeffion of it ;

but the other is the Subject's. The King being

mifinformed, that the Subject hath intruded upon
his Majefty's Manour, afketh his Subject, whether

he doth enter upon his Majefty's Manour, or

pre?
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pretendeth any title to it, or any part of it. The
Subject being now juftly occafioned, maketh anfwer

truly to the King, that he hath not intruded, nor will

intrude upon his Majefty's Manour, nor doth make
any claim or title to it, or any part of it. This anfwer

is proper and fair; nay, it were unmannerly and ill

done of the SubjecT: not to anfwer upon this occafion.

Afterwards the King, upon colour of fome double

"orfmgle matter of Record, feizeth into his High-
nefs's hands, upon a pretended title, the Subject's

Manour: The Subject then exhibiteth his petition

of Right, to his Majefty, to retain reftitution of

his own Manour, and therein layeth down title to his

own Manour only : Were it not improper and ab-

furd in this cafe for him to tell the King, that he did

not intend to make any claim or title to his Majefty's

Manours, which is not queftioned ? Doubtlefs it were.

This cafe rightly applyed, will fit our purpofe wel),

and notably explain the nature of our petition.

Why mould we fpeak of leaving entire the King's

fovereign power, whereon we encroach not, while we
only feek to recover our own Liberties and Privi-

leges, which have been feized upon by fome of the

King's Minifters ? If our petition-did trench actually

upon his Majefty's prerogative, would our faying,

that we intended it not, make the thing otherwife

than the truth ?

My Lords, there needeth no proteftation or de-

claration to the contrary of that which we have not

done ; and to put in fuch a claufe, cannot argue lefs

than a fear in us, as if we had invaded it : which we
hold facred, and are affured, that we have not

touched either in our words, or in our intentions.

And touching your Lord (hips obfervation upon the

word (leave) if it be not a proper word to give any

new thing to the King, fure we are, it is a word
dangerous in another fenfe ; for it may amount,

without all queftion, to acknowledge an old right

of fovereign power in his Majefty, above thofe Laws
and Statutes, whereon only our Liberties are found-

ed ; a doctrine which we moft humbly crave your

Lord (hips leave freely to proteft againft. And for

your Lordftiips proffering, that fome faving fhould

be requifite for prefervation of his Majefty's fove-

reign power, in refpect our petition runneth in larger

words than our Laws and Statutes whereon we
ground it ; what is this but a clear confeflion by

your Lordftiips, that this claufe was intended by

you to be that faving ? for other faving than this,

we find not tendred by you : and if it be fuch a

faving, how can it ftand with your Lordftiips other"

arguments, that it (hould be of no other effect than

our former expreffion to his Majefty by the mouth
of our Speaker ? But I will not infift upon collec-

tions of this kind -, I will only (hew you the reafons

of the Commons, why this petition needeth no fuch

faying, albeit the words of thefe Statutes be ex-

'

ceeded in the declaratory part of our petition : thofe

things that are within the equity, and true meaning

of a Statute, are as good Laws as thofe which are

contained in the exprefs Letter, and therefore the

Statutes of the 42 Ed. 111. 36 H. III. Rot. Par. N.

12. and other the Statutes made in this time of King
Edw. III. for the explanation of Magna Charta,

which hath been fo often vouched in this Parlia-

ment, though they differ in words from Magna
Charta, had no faving annexed to any of them,

becaufe they enacted more than was contained in ef-

fect in that good Law, under the words, per legale

judicium parium fuorum, aut per legem terra ; which

by thefe latter Laws are expounded to import, that

none (hould be put to anfwer without prefentment,

4

or matter of Record, or by due procefs, .or Writ
Original ; and if otherwife, it fhould be void, and
holden for error.

It hath not been yet (hewn unto us from your
Lordfhips, that we have in any of our expreflions

or applications drained or mifapplied any of the

Laws or Statutes whereon we do infift ; and we are

very confident and well affured, that no fuch mifta-

king can be affigned in any point of our petition,

now under queftion : if therefore it do not exceed

the true fenfe and construction of Magna Cbarta in

the fubfequent Laws of explanation, whereon it is

grounded, what reafon is there to add a faving to

this petition, more than to thofe Laws ? fince we de-

fire to tranfmit the fruits of thefe our labours to

pofterity, not only for the juftification of ourfeives

in right of our prcfent, and their future Liberties ;

but alio for a brave expreffion and perpetual tefti-

mony of that grace and juftice, which we affure

ourfeives we ftiall receive in his Majefty's fpeedy
and clear anfwer. This is the thing we feek for,

and this is the thing we hoped for, and this is the

thing only will fettle fuch an unity and confidence

betwixt his Majefty and us, and raife fuch a chear-

fulnefs in the hearts of all his loving Subjects, as will

make us proceed unanimoufiy, and with all Expe-
dition to fupply him for his great occafions in fuch

meafure, and in fuch way, as may make him fafe

at home, and feared abroad.

Sir Henry Martin. My Lords, the work of this

day, wherein the Houfe of Commons hath im-
ployed the Gentleman that fpoke laft, and myfelf,

was to reply to the anfwer, which it hath pleafed the

Lord-Keeper to make to thofe reafons, which we
had offered to your Lordftiips confideration, in ju-

ftification of our refufal, not to adroit into our pe-

tition the addition commended by your Lordftiips.

Which reafons of ours, fince they have nor given

fuch fatisfadtion as we defired, and well hoped,

as by the Lord-Keeper's anfwer appeared ; it was

thought fit for our better order and method in re-

plying, to divide the Lord-Keeper's anfwer into two
parts, a Legal and a Rational : The reply to the

Legal your Lordftiips have heard, myfelf comes in-

truded to reply to the Rational, which alfo con-

fided of two branches, the firft deduced from the

whole context of the additional claufe, the fecond

inforced out of fome part.

In the firft were thefe reafons, that the fame de-

ferved our acceptance. Firft, as fatisfactory to the

King ; Secondly, to your Lordftiips ; Thirdly, agree-

able to what ourfeives had often protefted, and pro-

feffed exprefsly by the mouth of our Speaker.

I mud confefs thefe motives were weighty and of

great force -, and therefore to avoid mifunderftanding

and mifconceit, which otherwife might be taken a-

gaind the Houfe of Commons upon the refufal of

the propounded addition, it is neceffary to date the

queftion rightly, and to fet down the true difference

between your Lordftiips and us. Now, indeed,

there is no difference or queftion between your Lord-

ftiips and us, concerning this additional claufe in the

nature and quality of a propofition. For fo consi-

dered, we fay it is moft true, and to be received and

embraced by us, in toto & qualibet parte & qualibet

fyllaba; yea, and were that the queftion, we fhould

add to the addition, and inftead of due regard, (ay

we have had, have, and ever will have a fpecial and

fingular regard, where to leave inrire fovereign

Power. But this were to intimale, as if we had

firft cropt, and then left it ; but our regard was to

acknowledge
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acknowledge and confefs it fincerely, and to main-

tain it conftantly, even to the hazard of our goods

and lives, if need be.

To which purpofe your Lordfhips may be plea-

fed to remember that ftrict oath every member of

our Houfe hath taken this very feffion, in thefe

words ; I (A. B.) do utterly teftify and declare in my

confcience, That the King's Eighnefs is the fupreme

fovereign Governour of this Realm in all caufes, &c.

and to my Utmoft power will affift and defend all

Jurifdii7ions,Privilegesi
PreheminencesandAuthorities,

granted or belonging to the King's Highnefs, or united or

annexed to the imperial Crown of this Realm, &c.

So that your Lordfhips need not to borrow from

our proteftations any exhortations to Us, to enter-

tain a writing in affiftance of the King's fovereign

Power, fince we ftand obliged by the moft facred

bond of a folemn oath, to afiift and defend the

fame, if caufe or occafion fo required. So that the

only queftion between your Lordfhips and us, is,

whether this claufe mould be added to our petition,

and received into it as part thereof; which to do,

your Lordfhips reafons have not perfuaded us, be-

caufe fo to admit it, were to overthrow the fa-

brick and fubftance of our Petition of Right, and

to annihilate the right pretended by us and the pe-

tition itfelf in effect: For thefe words being added

to our Petition, viz. " we humbly prefent this peti-

" tion, &c. with due regard to leave entire your fo-

" vereign Power," &c. do include manifeftly an ex-

ception to our Petition ; and an exception being of

the nature of the thing whereunto it is an exception,

exceptio eft de regula, muft of necefTity defiroy the

Rule or Petition, fo far as to the cafe excepted

;

Exceptio firmat regulam in cafibus notl exceptis, in ca-

ftbus exceptis dejlruit regulam. Then this construc-

tion followeth upon our petition thus inlarged, that

after we have petitioned, that no freeman mould be

compelled by imprifonment to lend or contribute

money to his Majefty without his aflent in Parliament.

nor receive, againft his will, Soldiers into his Houfe,

or undergo a commiffion of Martial Law, for Life

or Member in time of peace; we mould add, Ex-
cept his Majefty. be pleafed to require our moneys,

and imprifon us for not lending, and fend Soldiers

into our Houfes, and execute us by Martial Law
in time of peace, by virtue of his fovereign Power

:

which conftruction, as it followeth neceffarily upon

this enlargement, fo it concludeth againft our right

in the premiffes, and utterly fruftrateth all our pe-

tition ; neither may it feem ftrange, if this claufe

additional (which of itfelfis in quality of a propofition

we confefs) being added to our petition (which

alfo is true) mould overthrow the very frame and

fabrick of it, feeing the Logicians take knowledge

of fuch a fallacy, called by them, Fallacia a bene

divijis ad mala conjuncla. Horace the Poet giveth an

inftance to this purpofe, in a Painter, who when he

had painted the head of a man according to art,

would then join to it the neck of a horfe, and fo

mar the one and the other ; whereas each by itfelf

might have been a piece of right good workman-
fhip.

The fecond branch of my Lord-Keeper's rational

part, was enforced out of the laft words of this addi-

tion, by which hisLordfhip faid, that they did not

leave intire all fovereign Power, but that wherewith

his Majefty is trufted, for the protection, fafety, and
happinefs of the people ; as if his Lordfhip would
infer, that fovereign Power wherewith, &c. in this

place to be Terminum diminuentem, a term of dimi-

Vol. VII.
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nution or qualification, and in that ccnfideration

might induce us to accept it. But under his Lord-
fhip's correction, we cannot fo interpret it: For
firft we are affured, that there is no fovereign Power
wherewith his Majefty is trufted, either by God,
or Man, but only that which is for the protection,

fafety, and happinefs of his people ; and therefore,

that limitation can make no imprefiion upon us

:

but we conceive it rather in this place to have the

force Termini adaugentis, to be a term of impor-

tant advantage, againft our petition, a term of re-

striction, and that wherefover his Majefty's fove-

reign Power mould be exercifed upon us ; in all or

any the particulars mentioned in the Petition, we
fhould, without further enquiry, fubmit thereunto,

as affuming and taking it pro conceffo, it conduced to

our fafety and happinefs, &c. Since therefore (as

the petition is now conceived) it carrieth the form
and face of a picture, which reprefenteth to the

life the preffures and grievances of the people, with

the eafy remedies ; and therefore we hope that his

Majefty, cafting upon it a gracious eye, will com-
panionate his poor loyal Subjects, and afford a com-
fortable anfwer.

I do humbly praife your Lordfhips not to mar
or blemifh the grace and face of this picture with

this unneceffary addition ; and unneceftary I prove it

to be, according to that rule, Exprcffio ejus quodtacite

incft nihil operatur. And fovereign Power, in cafes

where it hath place, and ought to be ultd, is al-

ways neceflarily undeiftood, and though not ex-

preffed, yet fupplied by reafonable intendment, or

by the opinion of all learned men.

And therefore, it neither is nor can be by us

exprefly included, efpecially in this petition, where,

the addition thereof would make fuch a confufion

of the whole fenfe and fubftance.

The King's fovereign Power and Prerogative is

always able to fave itfelf; and if it were not, we
muft, without this addition, fave it to our utmoft

powers, if we will faveour oath, and fave ourfelves.

The true ftate of the caufe thus ftanding between

your Lordfliips and us, the Houfe of Commons
doth not a little marvel upon what grounds your

Lordfhips are fo earneft to urge upon them this ad-

dition to be inferted into their petition ; they nothing

doubt, but the fame proceeded out of a follicitude

and fear, which your Lordfhips have, left other-

wife the fimple and abfolute paffage of this petition

might be conftrued hereafter in prejudice of his Ma-
jefty's fovereign Power: And this your Lordfhips

follicitude and fear proceedeth from your love, as
'

the Poet faith,

Res eft folliciti plena timoris Amor.
But I humbly pray your Lordfliips to examine with

us, the grounds of this your follicitude and fear;

which grounds muft needs be laid either upon the

words of the petition, or the intention of the peti-

tioners.

Upon the words there is no poflibility to lay

them, for therein is no mention made of the fove-

reign Power ; and were the words doubtful, as

thus, We pray the like things be not done here-

after, under pretext of your Majefty's fovereign

Power ; yet in refpect of the proteftations preced-

ing, concomitant and fubfequent to the petition,

fuch doubtful words ought reafonably to be inter-

preted only of fuch fovereign Power, as was appli-

cable to the safes wherein ic was exercifed ; and of

fuch fovereign Power as fhould be juftly practifed.

But there are no fuch doubtful words, and therefore

E e it
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it followeth, that your Lordfhips fear and follici-

tude muft be grounded upon the intention of the

* petitioners. Now your Lordfhips will know, that

the Houfe of Commons is not ignorant, that in a

Seffion of Parliament, though it continue fo many
weeks, as this hath done days, yet there is nothing

prius & pofierius, but all things are held and taken

as done at one time. If fo, what a ftrange collection

was this, that at the fame time, the Houfe of Com-
mons fhould oblige themfelves, by a fearful adjura-

tion, to aflift and defend all privileges and preroga-

tives belonging to the King, and at the fame time

by a petition (cautioufly conveyed) endeavour or

intend to diveft and deprive the King of fome

prerogatives belonging to his Crown ? If therefore

fuch fear and follicitude can neither be grounded
upon the words of the petition, nor intention of the

petitioners, I humbly pray your Lordfhips to lay

them afide. As we do believe that the propofition

of this addition from your Lordfhips, was not only

excufable, but commendable, as proceeding from
your Love ; fo now having heard our reafons, your

Lordfhips would reft fatisfied, that our refufal to

admit them into our petition, proceedeth from the

confcience of the integrity and uprightnefs of our

own hearts, that we in all this petition have no fuch

end to abate or diminifh the King's juft prerogative.

And fo much in reply to that rational part, whereby

my Lord-Keeper laboured to perfuade the enter-
'

tainment of this addition.

Thisbeingdone, it pleafed the Houfe of Commons
to inftruct and furnifh me with certain reafons, which

I (hall ufe to your Lordfhips, to procure your abfo-

lute conjunction with us in prefenting this petition

;

which albeit I cannot fet forth according to their

worth, and the inftructions given me by the Houfe,

yet, I hope, their own weight will To prefs down
into your Lordfhips confciences and judgments,

that without farther fcruple, you will chearfully

vouchfafe to accompany this petition with your

right noble prefence.

A perfonts\ The firft argument wherewith I was

commanded to move your Lordfhips, was drawn
from the confideration of the perfons, which are

petitioners, the -Houfe of Commons ; a Houfe, whofe
temper, miklnefs, and moderation in this Parlia-

ment hath been fuch, as we mould be unthankful

and injurious to Almighty God, if we mould not

acknowledge his good hand upon us, upon our
tongues, upon our hearts, procured, no doubt,

by our late folemn and publick Humiliation and
Prayers.

This moderation will the better appear, if, in the

firft place, it may be remembred, in what pafiion

and diftemper many Members of this Houfe arrived

thither, what bofoms, what pockets full of com-
plaints .and lamentable grievances the moft part

brought thither, and thofe every day renewed by
letters and packets from all parts and quarters:

You know the old proverb, Ubi dolor ibi digitus,

ubi amor ibi oculus ; it is hard to keep our fingers

from often handling the parts ill affected ; but yet

our moderation overcame our paffion, our difcretion

overcame our affection.

This moderation alfo will the better appear, if in

the fecond place it be not forgotten, how our ance-

ftors and predeceffors carried themfelves in Parlia-

ments, when upon lighter provocations, lefs would
not fcrve their turns, but new fevere commiffions to

hear and determine offences againft their Liberties,

publick ecclefiaftical curfes, or excommunications

againft the authors or actors of fuch violations, ac-

cufations, condemnations, executions, banifhments.

But what have we faid all this Parliament ? we only

look forward, not backward : we 'defire amend-
ment hereafter, no man's punifhment for aught

done heretofore ; nothing written by us in blood,

nay, not one word fpoken againft any man's perfoa

in difpleafure. The conclufion of our petition is,

that we may be better intreated in time to come;
And doth not this moderate petition deferve your

Lordfhips chearful conjunction, ex congruo fcf cm-
digno ? If a worm being trodden upon, could fpeak, a

worm would fay, Tread upon me no more, I pray

you : Higher we rife not, lower we cannot defcend^

and thus much wc think in modefty may well be

fpoken in our own commendation, thence to move
your Lordfhips to vouchfafe us your noble com-
pany in this petition, without furcharging it with

this addition.

A tempore. Our next argument is drawn a tem-

pore, from the unfeafonablenefs of the time. The
Wifeman faith, There is a time for all things under

the Sun ; Tempus fuum. And if, in the wifeman's

judgment, a word fpoken in its due time be precious

as Gold and Silver, then an unfeafonable time' de-

tracts as much from the thing or word done or

fpoken : We hold (under your favours,) that the time
is not feafonable now for this addition. It is true,

that of itfelf, fovereign Power is a thing always fo

facred, that to handle it otherwife than tenderly, is

a kind of Sacrilege, and to fpeak of it otherwife

than reverently, is a kind of Blafphemy. But every

vulgar capacity is not fo affected, the moft part of

men, nay, almoft all men, judge and efteem all

things, not according to their own intrinfick virtue

and quality, but according to their immediate effects

and operations, which the fame things have upon
them. Hence it is, that religion itfelf receiveth

more or lefs credit or approbation, as the teachers

or profeffors are worfe or better ; yea, if God him-
felf fend a very wet harveft or feed-time, men are

apt enough to cenfure divine power. The fove-

reign Power hath not now, for the prefent, the

antient amiable afpect, in refpect of fome late fad

influences : but by God s grace it will fbon recover.

To intermix with this petition any mention of

fovereign Power, rebus fie ftantibus, when angry

men fay, fovereign Power hath been abufed, and

the moft moderate wifh it had not been fo ufed

;

we hold it not feafonable, under your Lordfhips

correction.

A loco. Our next argument is drawn a loco : we
think the Place where your Lordfhips would have

this addition inferted, viz. in the petition, no con-

venient or feafonable place. Your Lordfhips will

eafily believe, that this petition will run through

many hands, every man will be defirous to fee and
to read, what their Knights and Burgeffes have done
in Parliament upon their complaints, what they

have brought home for their five Subfidies : If, in

perufingof this petition, they fall upon the mention
of fovereign Power, they prefently fall to arguing,

and reafoning, and defcanting, what fovereign Pow-
er is, what is the Latitude, whence the Original,

and where the Bounds ? with many fuch curious and
captious queftions ; by which courfe, fovereign

Power is little advanced or advantaged : for I have
ever been of opinion, that it is then beft with fove-

reign Power, when it is had in tacit veneration,

not when it is profaned by publick hearings or ex-

aminations.

Our



i6zS. relating to the Liberty of the Subject. II

Our laft Argument is drawn from our Duly and

Loyally to his Majefty, in consideration whereof,

we are fearful at this time to take this addition into

our petition, left we lhould do his Majefty herein

fome differvice : with your Lordfhips, we make the

great Council of the King and Kingdom ; and tho'

your Lordfhips, having the happinefs to be near

his Majefty, know other things better, yet cer-

tainly the ftate and condition of the feveral parts

for which we ferve, their difpofitions and inclina-

tions, their apprehenfions, their fears and jealousies,

are beft known unto us. And here I pray your

Lordfhips to give me leave to ufe the figure called

Reticenlia, that is, to infinuate and intimate more
than I mean to fpeak. Our chief and principal end

in this Parliament, is, to make up all rents and

breaches between the King and his Subjects, to

draw them, and knit them together, from that di-

ftance, whereof the world abroad takes too much
notice, to work a perfect union and reconciliation.

How unproperly and unapt at this time this addition

will be in refpect of this end, we" cannot but fore-

fee, and therefore fhun it ; and do refolve, that it

is neither agreeable to the perfons of fuch Coun-
fellors, of whom we are, nor anfwerable to that

love ^nd duty which we owe to his Majefty, to

hazard an end of fuch unfpeakable confequence,

upon the admittance of this addition into our peti-

tion, whereof (as we have fhewed) the omiffion at

this time can by no ifleans harm the King's Prero-

gative, the expreffion may produce manifold incon-

veniences. And therefore, fince the admittance of

your Lordfhips addition into our petition, is inco-

herent and incompatible with the body of the fame 5

fince there is no neceffary ufe of it for the faving of

the King's Prerogative ; fince the moderation of

our petition deferveth your Lordfhips chearful con-

junction with us ; fince this addition is unfeafonable

for the time, and inconvenient in refpect of the

place where your Lordfhips would have it inferted

;

and laftly, may prove a diifervice to his Majefty ;

I conclude with a moft affectionate prayer to your

Lordfhips, to join with the Houfe of Commons, in

prefenting this petition unto his Sacred Majefty, as

it is, without this addition.

Monday, 26th of May, the Lord Keeper made this

Speech at a Conference.

Gentlemen,

YE that are Knights, Citizens and Burgeffes of
the Houfe of Commons, I have many times

this Parliament, by command from my Lords, de-

clared the great zeal and affection which my Lords
have to maintain and nourifh the good concurrence

and correfpondency which hath hitherto continued

between both Houfes, that there might be a happy
iffue in this great bufinefs, for the common good of

the King and Kingdom. Now that which I have

to fay this day from my Lords, is, to let you
know, this fair proceeding is not a profeffion of

words only, but really and indeed concerning the

petition, which hath been long in agitation, as the

weight of the caufe required. Since the laft confe-

rence, my Lords have taken it into their ferious and
inftant consideration, and at length are fallen upon
a refolution, which I am to acquaint you with.

The Lords have unanimously agreed with you in

omnibus, and have voted, that they will join with
you in your petition, with the only alteration of the

word [means] tobeputinfteadof the word [pretext;]

Vol. VII.

and for the word [unlawful] to be put out, and in

place thereof to add [not warrantable by the laws

and ftatutes of the Realm.] Which two altera-

tions your felves confented unto.

So that concerning this bufinefs there remains no-

thing now, but that having the petition in your

hands, ye will (if ye have not already) vote it as

they have done, and fo prepare it for his Majefty

;

and my Lords will take order, that the King be

moved for a fpeedy accefs to prefent the fame to his

Majefty.

And, after fome paufe, he faid, There refts one
thing which my Lords have commanded me to

add, That in regard this petition toucheth upon cer-

tain charges raifed by the Lords Lieutenants, and
other perfons, many times for good ufe, for the

fervice and fafety of the Kingdom •, that ye take it

into your care and consideration, and to provide a

law for affeffing of fuch charges, as the occafion of

the time fhall require.

The Lords and Commons being thus happily ac-

corded, the petition, with the aforefaid amend-
ments, was read in the Houfe two feveral times to-

gether : then it was voted upon queftion, and that

it lhould be ingroffed, and read the third time, and
the Houfe to fit in the afternoon till it was ingroffed,

and read, and ordered to be prefented to the King

;

to which there was not a negative vote.

Wednefday, 28 May, the Lords and Commons
had a conference about the manner of delivery of

the petition ; and Sir Ed. Coke reported, That their

Lordfhips were agreed, That no addition or preface

be ufed to the King, but that the petition be pre-

ferred to his Majefty by command of the Lords and
Commons ; and his Majefty be defired, that to con-

tent his people, he would be pleafed to give his

gracious anfwer in full Parliament.

Monday, 2d June, the King came to the Parliament,

andfpake thus in brief to both Houfes.

Gentlemen,

I
Am come hither to perform my duty ; I think

no man can think it long, fince I have not taken

fo many days in anfwering the petition, as you
fpent weeks in framing it : and I am come hither to

fhew you, that as well in formal things as in eflen-

tial, I defire to give you as much content as in me
lies.

After this, the Lord Keeper fpake asfollowelh:

MY Lords, and you the Knights, Citizens,

and Burgeffes of the Houfe of Commons,
his Majefty hath commanded me to fay unto you,

that he takes it in good part, that in consideration

of fettling your own Liberties, you have generally

profeffed in both Houfes, that you have no inten-

tion to leffen or diminifh his Majefty's Prerogative ;

wherein as you have cleared your own intentions, fo

now his Majefty comes to clear his, and to fubfcribe

a firm league with his people, which is ever likely

to be moft conftant and perpetual, when the condi-

tions are equal, and known to be fo: thefe cannot

be in a more happy eftate, than when your Liber-

ties fhall be an ornament and a ftrength to his Ma-
jefty's Prerogative, and his Prerogative a defence of

your Liberties ; in this his Majefty doubts not, but

both he and you fhall take a mutual comfort here-

after; and, for his part, he is refolved to give an

E e .2 example,
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example, in the ufing of his power for the prefer-

vation of your Liberties, that hereafter ye (hall

have no caufe to complain. This is the fum of that

which I am to fay to you from his Majefty : and
that which farther remains, is, that you here read

your own petition, and his Majefty's gracious anfwer.

The Petition exhibited to his Majefty by the Lords
Spiritual and Temporal, and Commons in this

prefent Parliament affembled, concerning divers

Rights and Liberties of the Subjects.

To the King's moft Excellent Majefty.

I. TJVmbly Jhew unto our Sovereign Lord the King,

the Lords Spiritual and Temporal, and Com-
mons in Parliament affembled, that whereas it is de-

clared and enabled by a Statute made in the time of
the Reign of K. Edward the firjl, commonly called,

Statutum de Tallagio non concedendo*, that no
tallage or aid Jhall be laid or levied, by the King or

his Heirs, in this Realm, without the good will and
affent of the Archbifhops, Bijhops, Earls, Barons,
Knights, Burgejjes, and other the Freemen of the Com-
monalty of this Realm : and by authority of Parlia-
ment holden in the five and twentiethyear of the Reign

of King Edward the third +, it is declared and en-

ailed, That from thenceforth no perfon Jhall be com-
pelled to make any Loans to the King againfl his will,

becaufe fuch Loans were againft reafon, and the

Franchife of the Land; and by other % Laws of this

Realm it is provided, that none Jhould be charged by
any charge or impofition, called a Benevolence, nor
byfuch like charge ; by which the Statutes before-men-
tioned, and other the good Laws and Statutes of this

Realm, your Subjebls have inherited this freedom,
that they jhould not be compelled to contribute to any
tax, tallage, aid, or other like charge, not fet by

common confent in Parliament.

II. Yet neverthelefs, of late, divers Commiffions,

direbled to fundry Commiffioners in feveral Counties,

with inftrublions, have iffued; by means whereofyour
people have been in divers places affembled, and re-

quired to lend certain Jums of money unto your Ma-
jefty, and many of them, upon their refufalfo to do,

have had an oath adminiftred unto them, not war-
rantable by the Laws or Statutes of this Realm, and
have been conjlrained to become bound to make appear-

ance, and give attendance bejore your Privy-Council,

and in other places ; and others of them have been

therefore imprifoned, confined, and fundry other ways
molefted and difquieted. And divers other charges have
been laid and levied npon your people in Jeveral Coun-
ties, by Lords Lieutenants, Deputy Lieutenants, Com-
miffioners for Mufters, Juftices of Peace, and others,

by command and direction from your Majefty, or your
Privy-Council, againft the Laws andfree Cuftoms of
this Realm.

III. And whereas alfo by the Statute called
\\, The

great Charter of the Liberties of England, it is de-

clared and enabled, That no Freeman may be taken

or imprifoned, or be diffeifed of his Freehold or Li-
bertiss, or his free Cuftoms, or be outlawed or exiled,

or in any manner deftroyed, but by the lawful judg-
ment of his Peers, or by theLaw of the Land.

IV. And in the eight and twentiethyear of the Reign

of King Edward the third**, it was declared and en-

abled by authority of Parliament, that no man, of
what eftate or condition he be, jhould be put out

* 34 Edw. I.

** 28 Edw. III. 3.

t 2; Edw. III. Rot. Pari. § 1 Edw. 111. 6. 11 R. II.

ft 37 Edw, III. iB. 38 Edw, III. 9. 42 Edw. III. 3.

of his Land or Tenements, nor taken, nor imprifon-

ed, nor dijloerited, nor put to death, without being

brought to anfwer by due procefs of Law.
V. Neverthelefs, againft the tenor of thefaid Sta-

tutes \\, and other the good Laws and Statutes of
your Realm, to that end provided, divers of your Si/b-

jetls have of late been imprifoned, without any caufe

jhewed; and when for their deliverance they were
brought before your Juftices, by your Majeftf s fVrits

of Habeas Corpus, there to undergo and receive as

the Court jhould order, and their keepers commanded
to certify the caufes of their detainer ; no caufe was
certified, but that they were detained by your Maje-

fty's Jpecial Command, Jignified by the Lords of your
Privy-Council, and yet were returned back to feveral

prifons, without being charged with any thing to which
they might make anfwer according to the Law.

[Thejimh, feventh, eighth, and ninth Claufes, re-

lating to billeting of Soldiers and martial Law, are

not here inferted.']

X. They do therefore humbly pray your moft ex-

cellent Majefty §§, 1 . That no man hereafter be com-

pelled to make or yield any Gift, Loan, Benevolence,

Tax, or fuch like charge, without common confent by

Abl of Parliament -, 2. and that none be called to

make anfwer, or take fuch oath, or to give atten-

dance, or be confined, or otherwife molefted or difquieted

concerning the fame, or for refufal thereof: 3. and
that no Freeman in any fuch manner as is before-men-

tioned, be imprifoned or detained.

XI. All which they moft humbly pray ofyour moft

excellent Majefty, as their Rights and Liberties, ac-

cording to the Laws aud Statutes of this Realm: and
that your Majefty would alfo vouchfafe to declare,

that the awards, doings, and proceedings, to the pre-

judice of your people, in any of the premiffes, jhall not

be drawn hereafter into confequence or example : and
that your Majefty would be alfo gracioufty pleafed, for

thefurther comfort andfafety of your people, to declare

your Royal will and pleafure, that in the things ofore-

faid, all your Officers and Minifters Jhall ferve you,

according to the Laws and Statutes of this Realm, as

they tender the Honour of your Majefty, and the Profpe-

rity ofthisKingdom. [See Statutes at large, 3, 4GW.L]
Which petition being read the 2d of June, 1628.

the King's anfwer was thus delivered by the Lord-

Keeper :

The King willeth, that right be done according

to the Laws and Cuftoms of the Realm ; and that

the Statutes be put in due execution, that his Sub-

jects may have no caufe to complain of any wrong
or oppreffions, contrary to their juft Rights and
Liberties; to the prefervation whereof, he holds

himfelf in confeience as well obliged, as of his

Prerogative.

On Tuefday, June 3. the King's anfwer was read

in the Houfe of Commons, and feemed not full

enough, in regard of fo much expence of time and

labour, as had been imployed in contriving the pe-

tition.

June 3. A Meffage was brought from the King by the

Speaker,

THAT his Majefty having, upon the peti-

tion, exhibited by both Houfes, given an

anfwer full of juftice and grace, for which we and

our pofterity have juft caufe to blefs his Majefty,

it

Edw. 111. 0. II if. 11. 9. xR.lll.Z.
|| 9 Hen. III. 29.

9. 42 Edw. III. 3. 17 Rie. H. 6. §§ 25 Edw. I. 6.
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it is now time to grow to a conclufion of the Sef-

fion ; and therefore his Majefty thinks fit to let you

know, that as he doth refolve to abide by that an-

fwer, without further change or alteration, fo he

will Royally and Really perform unto you what he

hath thereby promifed : and further, that he re-

folves to end this Seffion upon Wednefday the nth
of this month. And therefore wifheth, that the

Houfe will ferioufly attend thofe bufinefies, which

may beft bring the Seflion to a happy conclufion,

without entertaining new matters ; and fo hufband

the time, that his Majefty may with the more
comfort bring us fpeedily together again : at which

time, if there be any further grievances not con-

tained, or exprefled in the petition, they may be

more maturely confidered than the time will now
permit.

Another Mejjage was brought from bis Majefty by the

Speaker, Thurfday gtb of June.

HI S Majefty wifhed them to remember the

Meflage he laft fent them, by which he fet a

day for the end of this Seflion, and he commanded
the Speaker to let them know, that he will cer-

tainly hold that day prefix'd without alteration

;

and becaufe that cannot be, if the Houfe entertain

more bufinefs of length, he requires them, that

they enter not into, or proceed with any new bufi-

nefs, which may fpend greater time, or which may
lay any fcandal or afoerfion upon the State-govern-

ment, or Minifters thereof.

Sir Robert Philips, upon this occafion, exprefled

himfelf thus : I perceive, that towards God, and

towards man, there is little hope, after our humble
and careful endeavours, feeing our fins are many
and fo great: I confider my own infirmities, and if

ever my pafiions were wrought upon, that now
this Meflage ftirs me up efpecially ; when I remem-
ber with what moderation we have proceeded, I

cannot but wonder to fee the miferable ftraight we
are now in : What have we not done, to have me-
rited ? Former times have given wounds enough to

the people's Liberty, we came hither full of

wounds, and we have cured what we could ; and
what is the return of all, but mifery and defolation?

What did we aim at, but to have ferved his Maje-

fty, and to have done that which woul dhave made
him Great and Glorious? If this be a fault, then

we are all criminous. What fhall we do, fince our

humble purpofes are thus prevented, which were

not to have laid any afperfion on the Government,
fince it tended to no other end, but to give his

Majefty true information of his and our danger ?

And to this we are enforced out of a neceflity of

duty to the King, our Country, and to Pofterity

;

but we being flopped, and flopped in fuch man-
ner, as we are enjoined, fo we muft now leave

to be a Council. I hear this with that grief, as

the faddeft Meflage of the greateft lofsin the world.

But let us ftill be wife, be humble 3 let us make" a

fair Declaration to the King.

Sir John Elliot.'] Our fins are fo exceeding great,

that unlefs we fpeedily return to God, God will

remove himfelf further from us ; ye know with

what affeclion and integrity we have proceeded hi-

therto, to have gained his Majefty's heart, and out

of a neceflity of our duty, were brought to that

courfe we were in : I doubt, a mifreprefentation to

his Majefty hath drawn this mark of his difplea-

21$
fure upon us : I obferve in the Meflage amongft
other lad particulars, it is conceived, that we were
about to lay fome afperfions on the Government -,

give me leave to proteft, that fo clear were our in-

tentions, that we defire only to vindicate thofe dis-

honours to our King and Country, &c. It is faid

alfo, as if we caft fome afperfions on his Majefty's

Minifters ; I am confident no Minifter, how dear

foever, can

Here the Speaker ftarted up from the feat of the

Chair, apprehending Sir John Elliot intended to

fall upon the Duke, and ibme of the Minifters of
State ; and faid, There is a command laid upon me,
that I muft command you not to proceed, Where-
upon Sir John Elliot fate down,

Sir Dudley Diggs.] I am as much grieved as ever,

Muft we not proceed ? let us fit in filence, we are

miferable, we know not what to do.

Hereupon there was a filence in the Houfe for a

while, which was broken by Sir Nathaniel Rich, in

thefe words:

Sir Nathaniel Rich.] We muft now fpeak, or for

ever hold our peace; for us to be filent when King
and Kingdom are in this calamity, is not fit. The
queftion is,*whether we fliall fecure our felves by fi-

lence, yea or no ? I know it is more for our own
fecurity, but it is not for the fecurity of thofe for

whom we ferve ; let us think on them : fome in-

ftruments defire a change, we fear his Majefty's

fafety, and the fafety of the Kingdom, I do not

fay we now fee it ; and fliall we now fit ftill and do
nothing, and fo be fcattered ? Let us go together

to the Lords, and lhew our dangers, that we may
then go to the King together.

Others faid, that the Speech lately fpoken by
Sir Jonn Elliot, had given offence (as they feared)

to this Majefty.

Whereupon the Houfe declared, That every

Member of the Houfe isfreefrom any undutiful Speech,

from the beginning of the Parliament to that day ; and
ordered, that the Houfe be turned into a Committee, to

confider what is fit to be donefor thefafety of the King-

dom ; and that no mango out upon pain ofgoing to the

Tower. But before the Speaker left the Chair, he

defired leave to go forth ; and the Houfe ordered

that he may go forth, if he pleafe. And the

Houfe was hereupon turned into a Grand Com.7

mittee ; Mr. Whitby in the Chair.

Mr. Wandesford.] I am as full of grief as others,

let us recollect our Englijh Hearts, and not fit ftilJ,

but do our duties : two ways are propounded, to

go to the Lords, or to the King ; I think it is fit

we go to the King, for this doth concern our Li-

berties, and let us not fear to make a Remonftrance

of our Rights ; we are his Counfellors. There are

fome men which call evil good, and good evil, and

bitter fweet ; Juftice is now called popularity and

faction.

Sir Edward Coke.] We have dealt with that duty

and moderation that never was the like, Rebus fie

Jlantibus, after fuch a violation of the Liberties cf

the Subject ; Jet us take this to heart. In 30 E. 3.

were they then in doubt in Parliament to name men
that mifled the King ? they accufed John de Gaunt,

the King's Son, and Lord Latimer, and Lord Nevil,

for mifadvifing the King, and they went to the

Tower
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Tower for it; now when there is fuch a downfall of

the State, (hall we hold our tongues? How fhall

we anfwer our duties to God and men ? 7 H. 4
Pari. Rot. numb. 31, &? 32. 11E 4, numb. 13.

there the Council are complained of, and are re-

moved from the King ; they mewed up the King,

and diffuaded him from the common good ; and

why are we now retired from that way we were in ?

Why may we not name thofe that are the caufe of

all our evils ? In 4 H. 3. & 27 E. 3/ & 13 R. 2.

the Parliament moderated the King's Prerogative •,

and nothing grows to abufe, but this Houfe hath

power to treat of it. What fhall we do ? let us

palliate no longer ; if we do, God will not profper

us. I think the Duke of Buckingham is the caufe

of all our miferies; and till the King be informed

thereof, we fhall never go out with honour, or fit

with honour here; that man is the grievance of

grievances : let us fet down the caufes of all our

difafters, and all will reflect upon him. As for go-

ing to the Lords, that is not via Regia ; our Liber-

ties are now impeached, we are concerned ; it is

not via Regia, the Lords are not participant with

our Liberties.

Mr. Selden advifed, That a Declaration be drawn
under four Heads. 1. To exprefs {he Houfe's
dutiful carriage towards his Majefty. 2. To tender

their Liberties that are violated. 3. To prefent

what the purpofe of the Houfe was to have dealt in.

4. That that great perfon. viz. the Duke, fearing

himfelf to be queftioned, did interpofe and caufe

this diffraction. All this time (faid he) we have
caft a mantle on what was done laft Parliament

;

but now being driven again to look on that man,
let us proceed with that which was then well begun,
and let the charge be renewed that was laft Parlia-

ment againft him, to which he made an anfwer,

but the particulars were fufficient, that we might
demand judgment on that anfwer only.

4 Car. T

In conclufion, the Houfe agreed upon feveral

Heads for a Remonftrance. But the Speaker (who
after he had leave to go forth, went privately to

the King) brought this Meflage,

That his Majefty commands for the prefent they

adjourn the Houfe till to-morrow morning, and
that all Committees ceafe in the mean time. And
the Houfe was accordingly adjourned.

At the fame time the King fent for the Lord-
Keeper to attend him prefently ; the Houfe of Lords
was adjourned ad libitum. The Lord- Keeper being
returned, and the Houfe refumed, his Lordfhip
fignified his Majefty's defire, that the Houfe and all

Committees be adjourned till to-morrow morning.

Friday, 6th of June, Mr. Speaker brings another

Mefjage from the King.

IN my fervice to this Houfe I have had many un-

deferved favours from you, which I fhall ever

with all humblenefs acknowledge, but none can be

greater than that teftimony of your confidence

yefterday ihewed unto me, whereby I hope I have

done nothing, Or made any representation to his

Majefty, but what is for the honour and fervice of

this Houfe ; and I will have my tongue cleave to

my mouih, before 1 will (peak to thedifadvantage

or any M :hereot: 1 have now a Meffage to

deliver • rou j

Whereas his Majefty underftanding, that you
did conceive his laft Meff.ige to rtftrain you in your
juft Privileges, thefe are to declare his intentions

That he had no meaning of barring you from what
hath been your Right, but only to avoid all fcan-

dals on his Council and Actions paft, and that his
Minifters Might not be, nor himfelf, under their
names, taxed for their Council unto his Majefty
and that no fuch particulars (hould be taken in
hand, as would afk a longer time of confideration
than what he hath already prefixed, and ftill re-
folves to hold ; that fo, for this time, Chriftendom
might take notice of a fweet parting between hi'm
and his people: Which if it fall cut, his Majefty
will not be long from another meeting, when fuch
grievances (if there be any) at their leifure and con-
venience may be confidered.

Mr. Speaker proceeded :

I will obferve fomewhat out of this Meffage-, ye
may obferve a great inclination in his Majefty to
meet in this Houfe. I was bold yefterday to take
notice of that liberty ye gave me to go to his Ma-
jefty; I know there are none here but did imagine
whither I went, and but that I knew ye were defi-
rous and content that I fliould leave you, I would
not have defired it : give we leave to fay, This
Meflage bars you not of your Right hi matter
nay, not in manner; but it reacheth to his Counfels
paft, and for giving him counfel in thofe things
which he commanded.

The Houfe of Lords likewife received this Meffage by
the Lord-Keeper.

MY Lords, his Majefty takes notice, to your
great advantange, of the proceedings of this

Houfe upon the hearing of his Majefty's Meffage
yefterday ; he accounts it a fair reflect, that ye
would neither agree on any Committee, or fend any
Meflage to his Majefty, though it were in your
own hearts, but yield your felves to his Majefty's
Meflage, and defer your own refolutions till you
meet again at the time appointed by his Majefty.
Yet his Majefty takes it in extreme good part to"
hear what was in your heart, and efpeciaily that
you were fo fenfible of the inconvenience that might
enfue upon the breach of this Parliament : which if
it had happen'd, or (hall hereafter happen, his Ma-
jefty affures himfelf, that he fhall (land clear before
God and men of the occafion.

But his Majefty faith, Ye had juft caufe to be
fenfible of the danger, confidering how the ftate of
Chriftendom now (lands in refpect of the multitude
and ftrength of our enemies, and weaknefs on our
part. AH which his Majefty knows very exactly,
and, in refpect thereof, called this Parliament ; the
particulars his Majefty holds it needlefs to recite,
efpeciaily to your Lordfhips, fince they are appa-
rent to all men : neither will it be needful to re-
iterate them to his Majefty, whofe cares are mod
attentive upon them, and the bed remedy that can
be thought on therein, is, if his Subjects do their
parts. Therefore his Majefty gives you hearty
thanks, and bid me tell you, that nothing hath
been more acceptable to him all the time of this

Parliament, than this dutiful and difcreeet carriage of
your Lordfhips, which he profefleth hath been a
chief motive to his Majefty, to fufpend thofe inten-

tions that were not far from a refolucion.

Sir
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Sir Robert Philips aflbmed the debate, upon the

Menage delivered by the Speaker, and faid ; I rife

up with a difpofition, fomewhat in more hope of

comfort than yefterday ; yet, in regard of the un-

certainty of Counfels, I (hall not change much. In

the firft place, I muft be bold without nattering, a

thing not incident to me, to tell you (Mr. Speaker)

you have not only at all times difcharged the duty

of a good Speaker, but of a good man ; for which

I render you many thanks.

Another refpeci touching his Majefty's anfwer to

our petition ; firft, if that anfwer fall out to be

fliort, I free his Majefty, and I believe his refolu-

tion was to give that which we all expected : but

in that, as in others, we have fuffered, by reafon

of interpofed perfons between his Majefty and us.

But this day is by intervenient accidents diverted

from that, but fo, as in time we go to his Majefty :

therefore let us remove thofe jealoufies in his Maje-

fty of our proceedings, that by fome men over-

grown, have been mifreprefented. We have pro-

ceeded with temper in confidence of his Majefty's

goodnefs to us, and our fidelity to him ; and if any

have conftrued, that what we have done, hath been

out of fear, let him know, we came hither Free-

men, and will ever refolve to endure the worft
;

and they are poor men, that make fuch interpre-

tations of Parliaments. In this way and method
we proceeded, and if any thing fall out unhappily,

it is not King Charles that advifed himfelf, but

King Charles mifadvifed by others, and mifled by
mif-ordered Connfel 5 it becomes us to confider

what we were doing, and now to advife what is

fit to be done. We were taking confideration of

the State of the Kingdom, and to prefent to his"

Majefty the danger he and we are in, if fince any

man hath been named in particular (though I love

to fpeakof my betters with humility) let him thank

himfelf and his Counfels, but thofe neceffary jealou-

fies give us occafion to name him ; I affure myfelf

we ftiall proceed with temper, and give his Majefty

fatisfaftion, if we proceed in that way. His Maje-
fty's Meffage is now explanatory in point of our

Liberties, that he intends not to bar us of our
Rights, and that he would not have any afperfion

caft on the Counfels paft ; let us prefent to his Ma-
jefty fhortly and faithfully, and declare our inten-

tions, that we intend not to lay any afperfions upon
him, but out of a neceffity to prevent the immi-
nent dangers we are Unrounded with, and to pre-

fent to him the affairs at home and abroad, and

to defire his Majefty, that no interpolition or

mif-information of men in fault may prevail, but

to expect the iflue that fhall be full of duty and

loyalty.

The Commons fent a menage to the Lords, that

they would join in an humble requeft to the King,

that a clear and fatisfaclory anfwer be given by his

Majefty in full Parliament to the Petition of Right

;

whereunto the Lords did agree.

June the feventh, the King came to the Lords

Houfe, and the Houfe of Commons were fent for.

And the Lord-Keeper prefented the humble petition

of both Houfes, and faid,

JUTAY it pleafe your moft excellent Majefty, the

Lords Spiritual and Temporal, and Commons in

Parliament ajjembled, taking into confideration that

the good intelligence between your Majefty and your

2 *5
people doth much depend upon your Majefty's an/we*

unto their Petition of Right formerly prefented; with

unanimous confent do now become moft humble Suitors

unto your Majefty, that you would be gracioujly p leafed

to give a clear andfatisfaclory anfwer thereunto infull

Parliament.

Whereunto the King replied,

The anfwer I have already given you, was made
with fo good deliberation, and approved by the

judgments of fo many wife men, that I could not

have imagined but it fhould have given you full

fatisfa&ion ; but to avoid all ambiguous interpre-

tation's, and to fhew you that there is no double-

nefs in my meaning, I am willing to pleafe you as

well in words as in fubftance •, read your petition,

and you fhall have an anfwer that I am fure will

pleafe you.

The petition was read, and this anfwer was re-

turned : Soil droitfait come il eft defire, par lepetition.

C. R.
This I am fure (faid his Majefty) is full, yet no

more than I granted you in my firft anfwer ; for the

meaning of that was to confirm all your Liberties,

knowing, according to your own proteftations, that

you neither mean nor can hurt my Prerogative.

And I affure you, my maxim is, that the Peoples

Liberties ftrengthen the King's Prerogative, and the

King's Prerogative is to defend the Peoples Li-

berties,

You fee how ready I have fhewed my felf to fa-

tisfy your demands, fo that I have done my part 5

wherefore, if this Parliament have not a happy con-

clufion, the fin is yours, I am free from it.

Whereupon the Commons returned to their own
Houfe with unfpeakable joy, and refolved fo to

proceed as to exprefs their thankfulnefs.

The King's meffage to the lower Houfe, by Sir Humfrey
May, loth of June, 1628.

HI S Majefty is well pleafed that your Petition

of Right and his Anfwer, be not only recorded

in both Houfes of Parliament, but alfo in all the

Courts of Weftminfter ; and that his pleafure is, it be

put in print for his honour, and the content and fa-

tisfa&ion of his people, and that you proceed cheer-

fully to fettle bufineffesfot the good and reformation

of the Commonwealth.

June 26. The Speaker being fent for to the King
at Whitehall, came not into the Houfe till about

nine a-clock. And after prayers, the Remonftrance

concerning tunnage and poundage being ingroffed*

was a reading in the Houfe ; and while it was a read-

ing, the King fent for the Speaker, and the whole

Houfe, and the King made a Speech as followeth :

IT may feem ftrange, that I came fo fuddenly to

end this Seffion ; before I give my aflent to the

Bills. I will tell you the caufe, though I muft avow,

that I owe the account of my actions to God alone.

It is known to every one, that a while ago the

Houfe of Commons gave me a Remonftrance, how
acceptable, every man may judge ; and for the merit

of it, I will not call that in queftion, for I am fure

no wife man can juftify it.

Now fince I am truly informed, that a fecond

Remonftrance is preparing for me to take away

the profit of my tunnage and poundage, one of

the chief maintenances of my Crown, by alledging,
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1 have given away my Right thereto by my anfwer

to your petition :

This is fo prejudicial unto me, that I am forced

to end this Seffion fome few hours before I meant,

being not willing to receive any more Remon-
ftrances, to which I muft give a harfh anfwer. And
fince I fee, that even the Houfe of Commons be-

gins already to make falfe conftructions of what I

granted in your petition, left it be worfe interpreted

in the Country, I wiil now make a Declaration con-

cerning the true intent thereof.

The profeffion of both Houfes in the time of

hammering this petition, was no way to trench

upon my Prerogative, faying, they had neither in-

tention or power to hurt it. Therefore it muft

needs be conceived, that I have, granted no new,

but only confirmed the antient Liberties of my Sub-

jects. Yet to fhew the clearnefs of my intentions,

that I neither repent, nor mean to recede from any

thing 1 have promifed you, I do here declare my
felf, That thofe things which have been done,

whereby many have had fome caufe to fufpedt the

Liberties of the Subjects to be trenched upon, which

indeed was the firft and true ground of the petition,

fhall not hereafter be drawn into example for your
prejudice ; and from time to time, in the word of a

King, ye fhall not have the like caufe to complain.

But as for tunnage and poundage, it is a thing I

cannot want, and was never intended by you to aflc,

nor meant by me, I am fure, to grant.

To conclude, I command you all that are here

to take notice of what I have fpoken at this time,

to be the true intent and meaning of what I granted

you in your petition ; but efpecially you, my Lords
the Judges, for to you only, under me, belongs

the interpretation of Laws : for none of the Houfes
of Parliament, either joint or feparate, (what new
Doctrine foever maybe raifed) have any power either

to make or declare a Law without my confent.

Then the Lord Keeper faid, It is his Majefty's

pleafure that this Seffion now end, and that the Par-

liament be prorogued till the 2othof OElober next.

In the following Seffions, viz. Wednefday,

January lift, it was ordered that Mr. Selden and
others fhould fee if the Petition of Right and his Ma-
jefty's anfwer thereunto were inrolled in the Parlia-

ment Rolls, and the Courts at Weftminfter, as his

Majefty fent them word the laft Seffion they fhould

be; and alfo in what manner they were entered,

which was done accordingly : and Mr. Selden made
report to the houfe, that his Majefty's Speech made
the laft day of the Seffion in the upper Houfe, is

alfo entered by his Majefty's command.
Hereupon Mr. Pym moved that the debate hereof

ftiould be deferred till Tuefday next, by reafon of
the fewnefs of the Houfe.

Sir John Elliot.] This which isnow mentioned, con-

cerns the honour of the Houfe and the Liberty of the

Kingdom ; it is true, it deferves to be deferred till

there be a full Houfe, but it is good to prepare

things. I find it is a great point; I defire a felect

Committee may enter into confideration thereof,

and alfo how other Liberties of the Kingdom be in-

vaded. I find in the country the Petition of Right
printed indeed, but with an anfwer that never gave
any fatisfaclion : I defire a Committee may confider
thereof, and prefent it to the Houfe, and that the
Printer be fent for, to give fatisfaction to the Houfe,
by what warrant it was printed. Which was or-

dered.

Mr. Selden.'] For this Petition of Right, it is

known how lately it hath been violated fince our
laft meeting. The Liberties for life, perfon, and
freehold, how they have been invaded ; and have
not fome been committed, contrary to that? Now
we, knowing thefe invafions, muft take notice of it.

For Liberties, for State, we know of an order made
in the Exchequer, that a Sheriff was commanded
not to execute a replevin, and mens goods are
taken and muft not be reftored. Whereas no man
ought to lofe life, or limb, but by Law ; hath not
one lately loft his ears (meaning Savage) that was
cenfured in the Star-Chamber by an arbitrary fen-

tence and judgment ? Next, they will take away our
arms, and then our lives. Let all fee we are fen-

fible of thefe cuftoms creeping upon us : let us make
a juft prefentation hereof to his Majefty.

Norton the King's Printer was brought to the
Bar, and afked by what warrant the additions to
the petition were printed ? He anfwered, that there
was a warrant (as he thought) from the King him-
felf. And being afked whether there were not fome
copies printed without additions, he anfwered, there
were fome, but they were fuppreffed by warrant.

Sir John Elliot defired fome clearer fatisfaclion

might be made, and that he might anfwer directly

by what warrant. Whereupon he was called in

again : who faid, he did not remember the parti-
cular, but fure he was there was a warrant.

Mr. Selden reported from the Committee concern-
ing the printing of the Petition of Right, that there
were printed 1500 without any addition at all,

which were publifhed in the time of the laft Parlia-

ment: but fince the Parliament, other copies have
been printed, and thefe fuppreft and made wafte
paper ; which the Printer did, as he faid, by com-
mand from Mr. Attorney, which he received from
his Majefty. And the Printer further faid, that the
Attorney was with the Lord Privy- Seal at Whitehall,

and there delivered unto the Printer fundry papers,

with divers hands to them, and on the backfide

was endorfed thus, We will and commandyou, that

thefe copies be printed.

Which put an end to this grand affair.

XVII. Pro-
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XVII. Proceedings againft William Stroud^ Efq; TValter Long)

Efq; J^itf* Selden, Efq; and others, on an Habeas Corpus,

in Banco Regis. 1629. 5 Car. I.

Houfe
mittee.

N February 23d, the Houfe of Commons
being upon the debate of the bufinefsof

the cuftomers, who had feized goods be-

longing to Mr. Rolls, a Member of the

diffolved themfelves into a grand Com-
and at laft refolv'd,

That Mr. Rolls, a Member of the Houfe, ought

to have privilege of perfon and goods ; but the
" command of the King is fo great, that they leave

it to the Houfe.

After which, the King's meffage, in juftification of

the farmers and officers of the cuftoms, was taken

into confideration & which occafioned warm debates,

and the Speaker being moved to put the queftion

then propos'd, refus'd to do it, and faid, That he

was otherwife commanded by the King.

Thenfaid Mr. Selden, Dare not you, Mr. Speaker,

put the Queftion when we command you ? If you will

not put it, we mujl fit Jlill ; thus we Jhall never be

able to do any thing. They that come after you, may

fay, They have the King's command not to do it. We
fit here by the command of the King under the Great

Seal, and you are, by his Majefty, fitting in this Royal

Chair, before both Houfes, appointed for our Speaker;

and now you refufe to perform your Office.

Hereupon the Houfe, (in fome heat) adjourned

till Wednefday next.

Gn Wednefday the 25th ofFebruary, both Houfes,

by his Majefty's command, were adjourned until

Monday morning the 2d of March.

. Monday the 2d of March, the Commons met,

and urged the Speaker to put the Queftion ; who
faid, I have a command from the King to adjourn till

March the 10th; and put no Queftion. And en-

deavouring to go out of the Ghairj was notwith-

ftanding held by fome Members (the Houfe fore-

feeing a diflolution) till a proteftation was publifhed

in the Houfe ; 1 , Againft Popery and Arminianifm.

a. Againft tunnage and poundage not granted by

Parliament. 3. If any Merchant yield or pay tun-

nage and poundage, not granted by Parliament, he

ftiould be reputed a betrayer of the Liberties of

England.

Hereupon the King fent for the Serjeant of the

Houfe •, but he was detained, the door being lock'd :

Then he fent the Gentleman-Ufher of the Lords

Houll-, with a mefflige ; and he was refufed admit-

tance, till the faid Votes were read. And then in

much confufion the Houfe was adjourned to the

\oth of March. Neveithelefs his Majefty, by

Proclamation, dated the 2d of March, declares the

Parliament to bedillolved.

(Though the Proclamation was not publifhed till

the tenth) and the day following, fthe 3d) War-
Yol. VII.

rants were directed from the Council to Denzil Hol-

lis, Efq-, Sir Miles Hobart, Sir John Elliot, Sir Pe-
ter Hayman, John Selden, William Coriton> Walter
Long, William Stroud, Benjamin Valentine, Efqs;

commanding their perfonal appearance on the mor-
row. At which time, Mr. Holies, Sir John Elliot,

Mr. Coriton, Mr. Valentine appearing, and refufing

to anfwer out of Parliament what was faid and done
in Parliament, were committed clofe prifoners to the

Tower ; and Warrants were given, (the Parliament

being ftill in being) for the fealing up of the Stu-

dies of Mr. Holies, Mr. Selden, and Sir John El-

liot. But Mr. Long, and Mr. Stroud not then, nor
for fome time after appearing, a Proclamation ifiiied

forth for the apprehending of them.

The King purpofing to proceed againft the Mem-
bers of the Houfe of Commons, who were com-
mitted to prifon by him in the 5'tar-Chamber, caufed
certain queftions to be propofed to the Judges updn
the 2c,th of April.

Whereupon all the Judges met at Serjeants-Inn

by command from his Majefty, where Mr. Attorney

propofed certain queftions concerning the offences

of fome of the Parliament-men committed to the

Tower*, and other prifons : At which time, one
queftion was propofed and refolvedj viz. That the

Statute of 4. H, VIII. intitled, An Aft concerning

Richard Strode, was a Particular AH of Parliament,

and extended only to Richard Strode, and to thofeper-

fons that had joined with him to prefer a BUI to the

Houfe of Gammons concerning Tinners : And although

the All be private, and extendeth to them alone, yet it

was no more than all other Parliament-men, by pri-

vilege of Houfe, ought to have, viz. Freedom of Speech
concerning thofe matters debated in Parliament by a
Parliamentary courfe.

The reft of the queftions Mr. Attorney Was wifhed

to fet down in writing againft another day.

Upon Monday following, all the Judges met
again, and then Mr. Attorney propofed thefe que-
ftions,

1. Whether ifany SubjeiJ hath received probable in-

formation of any Treafon or treacherous attempt or in-

tention againft the King or Sate, that SubjeB ought

not to make known to the King, or his Majejty's Com-
mijfwners, when thereunto he Jhall be required, what
information he bath received, and the grounds thereof ;

to the end, the King being truly informed, may prevent

the danger ? And if the faid Subject in fuch cafeJhall

refufe to be examined, or to anfwer the queftions which

fhall be demanded of him for further inquiry anddif-

covery of the truth, whether it be not a high con-

tempt in him, puni/hable in the Star-Chamber, as an
F f -

offend



5.1 8 1 7. Proceedings againjl W. Stroud, Kfq\ &c. 5 Car. L

offence agair.fi the general Jujlice and Government of

the Kingdom ?

Sol. The refoiution and anfwer of all the Juftices,

That it is an offence punifhable as aforefaid, fo that

this do not concern himfclf, but another, nor draw

him to danger of Treafon or Contempt by his an-

fwer.

2

.

Whether it be a good anfwer or excufe, being

thus interrogated, and refufing to anfwer, to fay,

That he was a Parliament-man when he received

the information, and that he fpake thereof in the

Parliament-houfe ; and therefore the Parliament

being now ended, he refufed to anfwer to any fuch

queftions but in the Parliament-houfe, and not in

any other place ?

Sol. To this the Judges, by advice privately to

Mr. Attorney, gave this anfwer, That this excufe

being in nature of a Plea, and an errour in judg-

ment, was not punifhable, until he were over-ruled

in an orderly manner to make another anfwer ;

and whether the party were brought in Ore lenus,

or by information, for this Plea he was not to be

punilhed.

3. Whether a Parliament-man, committing an of-

fence againft the King or Council not in a Parliament

way, might, after the Parliament ended, be punijhed

or not ?

Sol. All the Judges, una voce, anfwered, he

might, if he be not punifhed for it in Parliaments

for the Parliament (hall not give privilege to any

contra morem Parliamentarium, to exceed the bounds

and limits of his place and duty. And all agreed,

That regularly he cannot be compelled out of Par-

liament to anfwer things done in Parliament in a

Parliamentary courfe ; but it is otherwife where
things are done exorbitantly, for thofe are not the

acls of a Court.

4. Whither if one Parliament-man alone Jhall re-

folve, or two or three fhall covertly confpire to raife

falfe Jlanders and rumours againft the Lords of the

Council and Judges, not with intent to queftion them in

a legal courfe, or in a Parliamentary way, but to blaft

them, and to bring them to hatred of the -people, and
the Government in contempt, be punijbable in the Star-

chamber after the Parliament is ended ?

Sol. The Judges refolve, That the fame was pu-
nifhable out of Parliament, as an offence exorbitant

committed in Parliament, beyond the office, and
befides the duty of a Parliament-man.

There was another queftion put by Mr. Attorney,

viz.

Whether if a man in Parliament, by way of digref-
fion, and not upon any occafion arijing concerning the

fame in Parliament, fhall fay, The Lords ofthe Coun-

cil and the Judges had agreed to trample upon the Li-
berty of the Subjetl, and the Privileges of Parliament,

be were punijbable or not ?

The Judges defired to be fpared to make any an-

fwer thereunto, becaufe it concerned them-
fel ves in -particular *.

The

* Hal/on in his Collections, Vol. II. p. 374, fays, There were feveral queftions propos'd to the three Chief Judges about mat-
ters in Parliament, to which they gave thele anfwers ; which being fomething different from what is above, are here inferted.

Qusre I. Whether a Parliament-man, offending the King criminally or contempt'uoujly in the Parliament-houfe (and not then punifk-

id) may not he punijhed out of Parliament ?

AnJ'wer. We conceive, That if a Parliament-man, exceeding the privilege of Parliament, do criminally or contemptuoufly
offend the King in the Parliament-houfe (and not there punilhed) may be punilhed out of Parliament.

Quaere II. Whether the King, as he hath the power of calling and dijjotving a Parliament, have not alfo an abfolutepower to cauft

it to he adjourned at his pleafure ?

Anfwer. We conceive, That the King hath the power of commanding of adjournments of Parliaments, as well as of calling,

proroguing and diflblving of Parliaments : But for the manner thereof, or the more particular anfwer to this, and the next fub-

fequent queftion, we refer ourfelves to the precedents of both Houfes.

Quire III. Whether, if the King do command an adjournment to be made, he hath not alfo power to command all further proceed-

ings in Parliament to ceafe at that time ?

Quaere IV. Whether it be not a high contempt in a Member of the Houfe, contrary to the King's exprefs commandment, contemp-

tutufly to oppofe the Adjournment ?

Anfwer. The King's exprefs commandment being fignified for an adjournment, if any after that fhall contemptuoufly oppofe

It, further, or otherwife than the privilege of the Houfe will warrant ; this we conceive to be a great Contempt.

Quasre V. Whether, if a few Parliament-men do confpire together, to fir up ill affeSions in the People, againjl the King, and the

Government, and to leave the Parliament with fuch a hofe, and by •words or writings put it in execution, and this not punijhed in

Parliament, it be an offence punijbable out of Parliament?

Anfwer. We conceive this offence to be punifhable out of Parliament.

Quaere VI. Whether, iffame Parliament-men Jhall confpire together to publijh papers containingfalfe andfcandalous rumours againjl

the Lords of the Privy- Council, or any one or more of them, not to the end to queftion them in a legal or Parliamentary way, iut to

bring them into hatred of the People, and the Government into Contempt, and to make difcord between the Lords and Commons ; is not

this an offence puni/hable out of Parliament ?

Anfwer. We conceive this alfo to be an offence punifhable out of Parliament ?

Quaere VII. If two or three or more of the Parliament Jhall confpire to defame the King 's Government , and to deter his Subjetls from
obeying or ajjifling the King ; of what nature this offence is ?

Anfwer. The nature and quality of this offence will be greater or lefTer, as the circumftances fhall fell out, upon the truth of
the faa.

Quaere VIII. Can any privilege of the Houfe •warrant a tumultuous Proceeding ?

Anfwer. We humbly conceive, that an earned, though a diforderly and confufed proceeding in fuch a multitude, may be
Called tumultuous, and yet the privilege of the Houfe may warrant it.

We in all humblenefs are willing to fatisfy your Majefty's Command, but until the particulars of the faft do appear, we can
give no direfter anfwers than before.

And particularly as to the fecond Quaere, about the King's power of adjourning as well as calling and diflblving of Parlia-

ments, thefe following Parliamentary precedents were given in.

Mercur. 4 Jprilis, 1 fac.Seff. I. Mi. Speaker pronounceth his Majefty'6 pleafure of adjourning the Houfe till the nth of
'

April, (and it was fo done).

Jovis 1 8 Dec. 1606. The Lords by their Meffengers fignified the King's Pleafure, that the Seffion would be adjourned till

the 1 oth of February following.

Upon this meffage Mr. Speaker adjourned the Houfe according to his Majefty's faid Pleafure. .

Martis 31 Martii 1607. The Speaker delivered the King's Pleafure, that the Houfe mould be adjourned till Monday the zotb

of April following. s
Mercurii 20 Mail 1 607. Mr. Speaker fignified the King's Pleafure about nine o'clock to adjourn the Houfe till the 2jth of the

fame month.
And z-]th of May, he being challenged for adjourning without the privity of the Houfe, he excufeth it, and faith, as the

Houfe had power to adjourn themfel*SJ,f© the King had a fuperior power, and by his command he did it. Veneris
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•The next day Mr. Attorney put the Judges another

Cafe.

It is demanded of a Parliament-man, being called

Ore lenus before the Court of Star- Chamber, being

charged, that he did not fubmit himfelf to exami-

nation for fuch things as did concern the King and

the Government of the State, and were affirmed to

be done by a third perfon, and not by himfelf ; if he

confefTes his hand to that refufal, and make his excufe,

and plead becaufe he had privilege of Parliament

;

Whether the Court will not over-rule this Plea as

erroneous, and that he ought to make afurther anfwer ?

Anf. It is the jufteft way for the King and the Party

not to proceed Ore tenus, becaufe it being a point

in Law, it is fit to hear Counfel before it be over-

ruled; and upon an Ore tenus, by the Rules of Star-

chamber, Counfel ought not to be admitted ; and

that it would not be for the honour of the King, nor

the fafety of the Subjeft, to proceed in that manner.

[But the King dropp'd the Proceedings againft

them in the Star-Chamber."]

Pafch. 5 Car. upon a Habeas Corpus of this Court

to bring the body of William Stroud, Efq; with the

caufe of his irnprifonment, to the Marfhal of the

King's Bench ; it was returned in this manner

:

That Mr. William Stroud was committed under my
cuftody by virtue of a certain Warrant under the hands

of twelve of the Lords of the Privy-Council of the

King. The tenour of which Warrant followeth in

thefe words:

You are to take knowledge, That it is his Majejiy's

pleafure and commandment, that you take into your
cuftody the body of William Stroud, Efq; and keep

him clofeprifoner tittyoujhall receive other order, either

from his Majefty, or this Board: forfo doing, this

fhall beyour Warrant. Dated this 2d of April, 1629.
And the direction of the warrant was, To the

Marfhal of the King's Bench, or his Deputy.

He is alfo detained in prifon by virtue of a War-
rant under his Majefty's hand ; the tenor of which
Warrant followeth in thefe words

;

C. R.
Whereasyou have inyour cuftody the body of William

Stroud Efq ; by Warrant of our Lords of our Privy-

Council, by our fpecial command, you are to take no-

tice, that this Commitment was for notable Contempts

by bim committed againft our Self and our Govern-
ment, andfor ftirring up Sedition againft us ; for which
you are to detain him inyour cuftody, and to keep him
clofe prifoner, until our pleafure befurther known con-

cerning his deliverance.

Given at Greenwich, the yth of May, 1629. in

the fifth year of our Reign.
The direction being, To the Marfhal of our Bench

for the time being, & ha funt caufe captionis &
detentionis praditli Gulielmi Stroud.

And upon another Habeas Corpus to the Marflial

of the Houfhold, to have the body of Walter Long
Efq; in Court, it was returned according as the re-

turn of Mr. Stroud was.

Mr. Ask of the Inner-Temple, of Counfel for

Mr. Stroud ; and Mr. Mafon of Lincoln's-Inn, of

Vol. VII.

2,10

Counfel for Mr. Long, argued againft the infuffi-

ciency of the Return.

Mr. Ask. That the Return was inefficient. The
Return confifts upon two Warrants, bearing feveral

dates, which are the caufes of the taking and detain-

ing of the prifoner. For the firft Warrant, which is

of the Lords of the Council, that is infufficient ; be-

caufe no caufe is fhewn of his commitment, which is

exprefly againft the refolution of the Parliament, and

their Petition of Right, in the time of this King,

which now is, to which he had likewife given his

afTent; fohis taking by virtue of the faid Warrant is

wrongful. And for the fecond Warrant, it is infuffi-

cient alfo, and that notwithftanding it be the King's

own ; for the King himfelf cannot imprifbn any man,

as our Books are, to wit, 1 6 H. VI. F. Monftrance de

faits. 1 . H. VII. 4. Hujjey reports it to be the opi-

nion of Markham, in the time of Edw. IV. and

Fortefcue in his Book, de laudibus Legum Angli*,

cap. 18. And the reafon given, is, becaufe no
aftion of falfe irnprifonment lies againft the King,

if the irnprifonment be wrongful ; and the King
cannot be a wrong doer. The Statute of Magna
Charta is, That no Freeman be imprifoned, but by

the Law of the Land. And it appears by thefe

Books, that it is againft the Law of the Land that

the King ftiould imprifon any one.

2. Admit that this be only a fignification and

notification given by the King himfelf, of the com-
mitment of the prifoner ; yet it feems that that fig-

nification is of no force, 1. Becaufe the words are

general and uncertain. for notable contempts

There are in the Law many contempts of feveral

natures ; there are contempts againft the Common
Law, againft the Statute Law; contempts in

words, geftures, or actions. And it appears not

to the Court of what nature thefe contempts were.

Notable Every contempt which is made to

the King is notable. Againft our Government

Contempt which is committed in a Court of Record
or Chancery, is- a contempt againft the Govern-
ment of the King, to wir, becaufe they difobey the

King when he commands them by his Writs, Coke 8.

60. a. Beecher's Cafe. The laft words of the Re-
turn are, Forftirring up offedition againft us—

—

which words likewife are indefinite and general.

I find not the word Sedition in our Books, but

taken adjeftively, asfeditious Books, feditious News,
&c. In the Statute of the ift and 2d Phil, and Mary,
cap. 3. the words are, If any perfon fhall be conviil-

ed, &c. forfpeaking, &c. any falfe, feditious, orflan-

derous news, faying of tales of the Queen, &c. he

fhall lofe his Ears, or pay iool. There the penalty

impofed upon fuch fedition is but a fine, Coke 4.

Lord Cromwel's Cafe, p. 13. where fedition is de-

fined to be feorfum itio, when a man takes a courfe

of his own. And there it is faid, that the words,

—

maintain fedition againft the Queen's proceedings

fhall be expounded according to the coherence of

all the words, and the intent of the parties. So

that it is plain, that there is a fedition that is

only fineable, and which is no caufe of irnpri-

fonment without Bail: And what the fedition is

that is here intended, cannot be gathered out of

the words, they are fo general. againft Us

F f 2 thofe

Veneris 30 Martii 1610. His Majefty's Pleafure to adjourn from Tuefday till Monday fevennight.
1 1 July. The King by Commiflion adjourneth the Lords Houfe. Meflengers fent to the Commons. They fend by Meflengers

of their own to the Lords, that they ufe to adjourn themfelves.
The Commiflion is fent down, Mr. Speaker adjourneth the Houfe till the firft of Juguft.
26 Feir. 4 Car. Mr. Speaker fignifieth his Majefty's Pleafure, that the Houfe be presently adjourned till Monday next, and in

the mean time all Committees and other proceedings to ceafe.

And thereupon Mr. Speaker in the name of the Houfe adjourned the fame accordingly.
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thofe words are redundant, for every fedition is

againft the King.

Upon the generality and incertainty of all the

words in the Return, he put thefe Cafes : 1 8 E. III.

A man was indifted, quia furatus eft equum, and

doth not (ayfelonice, and therefore ill. 29 Aff. 45.

A man was indifted that he was communis latro,

and the indiftment held vicious, becaufe too gene-

ral. So here the offences are returned generally.

But there ought to be fomething individual, Coke 5.

gy. Specol's Cafe, quia fchifmaticus inveleralus, is

no good caufe for the Bifhop to refufe a Clerk,

for it is too general, and there are fchifms of divers

kinds. 38 E. III. 2. Becaufe the Clerk is oriminofus,

it is no good caufe for the Bifhop to refufe him.

8 and 9 Eliz. Dy. 254. The Bifhop of N. refufeth

one, becaufe he was a haunter of taverns, &c. for

which, and divers other crimes, he was unfit; held

that the laft words are too general and incertain.

40 E. III. 6. In the tender of a marriage, and re-

fufal of the heir, he ought to alledge a certain caufe

of refufal, whereupon iffue may be taken. Coke 8.

68. Trollop's Cafe, to fay, That the plaintiff is ex-

communicated for divers contumacies, fhall not dis-

able him, without fhewing fome caufe in fpecial

of the excommunication, upon which the Court

may judge whether it were juft or no : fo here.

And he concluded with a Cafe that was refolved,

Hill. 33 Eliz. Peak and Paul the Defendants faid 01

the Plaintiff, Thou art a mutinous and feditious

Man, and maintained fedition againft the Queen

;

and the words adjudged not actionable.

Mr. Ma/on (afterwards Recorder of London) mo-
ved alfo, That the Return was infufficient. For
the firft Warrant, That he was committed by

command of the King, fignified by the Privy-

Council, I will not argue that, becaufe it was

claimed as an ancient Right pertaining to the Sub-

ject, in the Petition of Right, whereto the King
himfelf hath given his confent. For the fecond

Warranr, the Return is, for Jlirring up Sedi-

tion againft us and our Government. Sedition is not

rot. 27. One that was Surveyor of the wood-work
for the King, was indifted for dealing -of timber,

and detaing wages (ridding Carpenters wages) by
one that was but a boy ; and this is there termed
Sedition, and yet it was but a petty felony. Micb.

B. R. R. Pope was appealed by
becaufe he felonioufly and ledi-

J. S. and feditioujly was there

it was done privily. By which

42 E. III. rot. 65.

the wife of J. S.

tioufly murdered
put in, becaufe

any determined offence within our Law ; our Law
gives definitions or defcriptions of other offences,

to wit, of Treafon, Murder, Felony, fcfV. but

there is no crime in our Law called Sedition. It is

defined by a Civilian to be Seditio, or Seceffio, cum

pars Reipublica: contra partem infurgit; fo that Sedi-

tion is nothing but divifion. Braclon and Glanvile

have the word Seditio generally. Before the Sta-

tute of 25 E. III. cap. 2. it was not clear enough

what thing was Treafon, what not ; by which Sta-

tute it is declared what fhall be called Treafon, and

that the Judges fhall not declare any thing to be

Treafon, that is not contained within the faid Sta-

tute, but it fhall be declared only by Parliament.

And that Statute fpeaks not of Sedition, nor the

Statute of 1 Ht IV. cap. 10. which makes fome things

Treafon, which are not contained within the faid

Statute of 25 E. III. The Statute of 1 E. VI.

cap. 12. takes away all intervenient Statutes, which

declared new Treafons ; and the faid Aft declares

other things to be Treafon, but mentions not Sedi-

tion. Sedition is the quality of an offence, and is

oftentimes taken adverbially, or adjeftively. To
raife tumults or trefpaffes is Sedition, Trig. 2 1 E. III.

rot. 23. B. R. Garbarts, Cafe ; a man was indict-

ed, becaufe in the high ftreet he took J. S. there,

being in hoftile manner, and ufurped over him
royal power, which is manifeft Sedition ; and there

it was but an indictment of trefpafs. Mich. 20 E. I,

cafes it appears, that Sedition is not taken as a fub-

ftantive, fo that it may be applied to treafon, tref-

pafs, or other offences. By the Statute of 2 H. IV.
cap. 15. there is a punifhment inflicted for the raifing

of feditious doctrine, and yet no punifhment could
have been inflicted for it until the faid Statute ; and
yet it was feditious, as well before the faid Statute
as after. And this appears alfo by the Statute of

jft and 2d of Philip and Mary, cap. 3. which hath
been cited. The Statute 13 Eliz. cap. 2. recites,

that divers feditious and evil-difpofed perfons, &V.
obtained bulls of reconciliation from the Pope,
which offence was made Treafon by the faid Sta-
tute, (for it was not before, and yet there was fedi-

tion) and by the faid Statute, the aiders and abet-
tors are but in the cafe of Premunire. By the Sta-
tute of 13 Eliz. cap. 1. for the avoiding of conten-
tious and feditious titles to the Crown, it is enacted
by the faid Statute, That he that fhall declare the
fucceffor of the King, fhall forfeit the moiety of his

goods, &c. fo that the faid offence, although it be
feditious, is not treafon by the common Law, nor
is it made treafon by the Statute of 25 E. III. nor by
the Statute of 13 Eliz. By the Statute of 23 Eliz.

cap. 2.- he that fpeaks feditious or flanderous news
of the Queen, fhall lofe his ears, or pay 200/. and
the fecond offence is made felony. The Statute of

25 Eliz. cap. 1. is againft feditious feftaries, which
abfent themfelves from the Church ; they are to be
punifhed 10/. by the month. Out of all wjiich

Statutes it may be collected, that the word Sedi-

tion is taken varioufly, according to the fubjeft in

hand. And Coke 4. 13. Lord Cromwel's Cafe, Se-
ditious is referred to doctrine. There are offences

more high in their nature than Sedition, which
were not treafon, unlefs fo declared by Act ofPar-
liament. Every rebellious Aft is Sedition, yet if

fuch Afts be not within the Statute of 25 E. III.

they are not treafon. 17 R. 2. cap. 8. Infurrec-

tion of villeins and others is made treafon ; which
proves, that before this Act it was not treafon.

And this Aft of 17 R. 2. is repealed by the Sta-

tute of 1 H. IV. By the Statute of 3 and
-

4 E. VI.

cap. 5. to affemble people to alter the Laws, is

made treafon, if they continue together an hour
after Proclamation made. This affembly of peo-

ple was Sedition at the common Law; and the

very affembly, if they after diffolve upon Procla-

mation made, is not treafon by the faid Statute.

By the Statute of 14 Eliz. cap. i. it is made fe-

lony, malicioufiy and rebellioufly to hold from the
Queen any Caftles, &c. but becaufe this relates

not to the Statute of 25 E. III. it is not treafon.

2. It feems clearly, that this cafe is within the

Petition of Right, in which Magna Cbarta, and
the Statutes of 25 and 28 E. III. are recited. The
grievance there was, that divers have been impri-
foned without any caufe (hewed, to which they
might make anfwer according to the Law. And
upon this Return, nothing appears to bs objected
to which he might anfwer. It appears not what
that Act, which is called Sedition, was. This is

the
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the very grief intended to be remedied by this Sta-

tute : to this he cannot anfwer according to La*.
It appears not whether this were a feditious Aft,

trefpafs, or flander, or what it was at all. The
words are, Sedition againft the King this

helps not, for every offence is againft the King
4

a-

gainft his Crown and Dignity ; that which difturbs

the Commonwealth is againft the King, feditious

Doftrine is fedition againft the Kingj as is before

faid. In 28 H.V1. vide prollrat. fol. 19. the Lords

and Commons defire the King, that William de la

Pool may be committed for divers Treafons, and

fundry other heinous crimes ; and the petition held

not good, becaufe too general : whereupon they ex-

hibit particular Articles againft him. And there-

fore upon the whole matter prayed, that Mr. Long

might be difcharged from his imprifonment.

On another day, Berkley and Davenport, the

King's Serjeants, argued for the King, that this Re-

turn was' fufHcient in Law to detain them in prifon.

Berkley began, and faid, Thafthe cafe is new, 3ml

of great weight and confequence ; and yet, under

favour, the Prerogative of the King, and the Li-

berty of the Subjeft, are not mainly touched there-

in ; for the cafe is not fo general as it hath been

made, but particular upon this particular return.

The Liberty of the Subjeft is a tender point, the

right whereof is great, juft, and inviolable. The Pre-

rogative of the King is an high point, to which eve-

ry Subjeft ought to fubmit. I intend not to make
any difcourfe of the one or the other, I will only

remember what theKinghath determined upon them
both, in his fpeech which he made upon the Peti-

tion of Right ; to wit, that the People's Liberties

ftrengthen the King's Prerogative, and that the King's

Prerogative is to defend the People's Liberties.

This may fettle the hearts of the people concerning

their Liberty. The way which I intend to treat in

my Argument, is, to anfwer the objections and rea-

fons which have been made, and to give fome rea-

fons, whereby this Return fhall be fufficient.

The objections which have been made are redu-

cible to four heads.

r. By what the Prifoner here fhall be faid to be

committed and detained.

2. That this Commitment is againft the Petition

of Right.

3. That the Caufe which is here returned, is ge-

neral and incertain.

4. That the offences mentioned in the Return are

but fineable ; and therefore notwithstanding them,
the party is bailable.

For the firft, it hath been objected, That the

Commitment here was by the Lords of the Privy-

Council, and the fignification of this caufe is by the

King himfelf. But I fay, that there is a further mat-

ter in the Return ; for the Lords of the Council do
it by the command of the King, and they only pur-

sue this command. I will not difpute whether the

Lords of the Council have power to commit an of-

fender or no, it is common in experience, 33 H. VI.

28. Poignes cafe is exprefs in it. And in the Peti-

tion of Right it is admitted, that they may commit.

And this is not alledge.d there for a grievance, but

the grievance there, was, becaufe the particular

charge of commitment was not fhewed. Some
Books have been objefted to prove, that the King,
though in perfon, cannot commit any perfon ; 16

H. VI. F. Monftrance de fails 182. But the au-

thority of that Book vanifheth, if the cafe be put

at large, which was in trefpafs for cutting of trees*

The Defendant faid, That the place where, &c. is

parcel of the Manor of D. whereof the King is

feized in Fee, and the King commands us to cut.

Afd the opinion of the Court was, that this is no
plea, without (hewing a fpecialty of the command
of the King. And there the whole Court fays,

That if the King command me to arreft a man,
whereby I arreft hirn, he fhall have trefpafs or
imprifonment againft me, although ic be done in

the prefenceof the King. That the following words
are to be understood, that the principal cafe was of
one command of the King by word, and then fuch

command by word to arreft a man is void. And
1 H. VII. 4. was objefted ; Huffey fays, that Markbam
faid to King E. IV. that he cannot arreft a man for

fufpicion of Treafon or Felony, becaufe if he do
wrong, the party cannot have his aftion. To this I

fay, That the Book there is to be understood of a

wrongful arreft, for there it is fpoken of »n aftion

of falfe imprifonment ; and a wrongful arreft can-

not be made by the King.

2. It ftands not with the dignity of the King to

arreft any man. Coke. 4. 73. The King makes a
leafe for years, rendring rent, with condition of re-

entry for non-payment ; he fhall take advantage of'

the condition without any demand 5 and the reafon

there given, is, that a decorum and conveniency

might be observed. So it is not befitting for the

King in perfon to arreft any man, but the King may
command another to do it. Braclon lib. 2. de ac-

quirendo rerum Domjnio, fol. 55. fays, That the

Crown of the King is to do juftice and judgment,
and facere pacem, without which, the Crown it

felf cannot fubfift. Several conftruftions are to be
made upon thofe feveral words,———and the laft

words facere pacem imply, that the

King hath a coercive power. Brittonf. 1. amongft
the Errata. The King faid, Becaufe we are not

fufficient in perfon to do every thing, we di-

vide the charge into many parts. We are the peo-
ple's Juftice, and a Juftice implies one that hath

power to do Juftice in every kind, to wit, by impri-

fonment, or otherwife. 20 H. VII. 7 Coke 11. 85.
it is faid, That the King is the Chief-Juftice. And
Lambert in his Juftice of Peace, fol. 3. fays, That
in ancient histories, the Chief-Juftice of England, is

called Capitalis Jufticiarius C5? Prima Jufticia, after

the King, in England. So that the King hath the

fame power of Juftice, as the Chief-Juftice had.

This imprifonment here, which is before conviction,

for any offence, is not ufed toward the Subjeft as

imprifonment for any fault, but is rather an arreft

or restraint to avoid further inconveniencies, 14
H. VII. 8. A Juftice of Peace may arreft men
riotoufly affembled, for prevention of further mif-

chief. And the Book alfo fays, That he may
leave his fervants there to arreft men, for fafeguard

of the Peace. It is a cafe well known, that if a houfe

be fet on fire, every man may pull down the next

houfe, for prevention of a greater mifchief ; fo it

feems concerning the Incendiaries of State, they

ought to be restrained and fuppreft, left others

fhould be stirred up by them to the fame combu-
ftion. 22 Aff. 56. and 22 E. IV. 45. in falfe impri-

fonment the Defendant juftifies, becaufe the Plain-

tiff was mad and out of his wits, and that he had

done fome harm, and that he had bound and beat

him to avoid further harm, which might have hap-

ned by his madnefs; and the juftification was held

good. So is it in matter of Government, to avoid

com-
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commotions, the King ought to ufe his coercive power

againft thofe that are enraged. The objection was that

this courfe was againft the Petition of Right. But I

anfwer, That this cafe is out of the words of that

petition; the words of the petition were,—Whereas

by the Statute called, the great Charter, and by

the Statute of 28 E. III. no Freeman may be taken

or impriibned— ; yet againft the tenour of the faid

Statute, &c. divers of your Subjects have of late been

impriibned, without any caufe (hewed ; and when

for their deliverance, &c. they were brought before

the Juftices by Writs of Habeas Corpus, there to un-

dergo and receive as the Court fhouid order, and

their Keepers commanded to certify the caufe of

their detainer, and no caufe was certified, but that

they were detained by your Majefty's fpecial com-
mand, Signified by the Lords of your Council ; and

yet were returned back to feveral prifons, without

being charged with any thing to which they might

make anfwer according to Law. Thefe laft words

are obfervable, without being charged with

any thing, to which they might make anfwer——
thefe words do not refer to the Return of the Habeas
Corpus ; for the caufe returned therein cannot be tra-

verfed, 9 H. VI. 54. but the Court took it as true.

But the fetting forth of the caufe, and the anfwer to

the fame caufe, is to be upon other proceedings, to

wit, upon the Indictment for the offence, or other-

wife. And there is a great difference between the

return of a Writ to which a man may anfwer, and
the return of an Habeas Corpus, 10 E. IV. & 3
H. VII. 11. are, that if the Sheriff return Refcous,

all certainties of every circumftance ought to be

mewed ; becaufe it is fitting, that a thing certain

be brought into judgment. And upon mewing of

the grievance, as above, the Petition is, that no
Freeman, in any fuch manner as before is mention-

ed, be impriibned or detained ; fuch, and it hath

relation to fuch imprifonment, which is mentioned
in the premiums. And imprifonment mentioned in

the premiffes of the Petition, is, where no caufe at

all was mentioned ; then where any caufe is fhewed,
is out of the Petition, and that fuch is the word
relative, appears by Coke n. 62. where many cafes

are put to the fame purpofe, which fee.

The third objection was, That the Return was
general and uncertain. The Counfel on the other

fide had divided the words of the Return, but that

is to offer violence thereto ; for an expofition fhall

not be made by fractions, but upon the whole mat-
ter. For the firft words,

—

notable contempts—it

hath been faid, that the addition of the word no-

table is but to make a flourifh : But I fay, That
notable is not the emphafis of the Return, but it only

exprefieth the nature of the offence ; and yet notable

is a word obfervable by itfelf in the Law, and im-
plies, that the thing is known and noted. By 27
E. I. Sheriffs fhall be punifhed, that let notorious

offenders to bail ; and by the Statute of 4 H. IV.
cap. 3. a notorious or common Thief fhall not make
his purgation : and 26 E. III. 71. in a trefpafs for

falfe imprifonment, the Defendant faid, That the

Plaintiff came into the Town of Huntington, and
becaufe he wasfeen in the company of R. deThorby,

who was a notorious Thief, he, as Bailiff of Hun-
tington, took him upon fufpicion. I confefs, that

—

for contempts—is general, yea, it is genus generalif-

fimum, and within the Petition of Right ; but the

words are, againft ourfelf. It hath been
faid, that this might be by irreverent words' or ges-

tures.' And our Government it hath been
laid, that this might be by contempt to the King's

3

Writ, or by Retraxit, as Beecher's cafe is. To this

I anfwer, that thofe words which are fpoken to one
purpofe, ought not to be wrefted to another; and
this is againft the common meaning of the words.

Coke 4. Thou art a murderer, the Defendant fhall

not afterwards explain it to be a murderer of Hares,

for the higheft murder is intended. So here, the

higheft Government is intended.

4. It hath been objected, that for ftirring up

of fedition againft us may perhaps be but an of-

fence fineable : but thofe words joined with the

former words, fhew this to be an offence of the

higheft nature ; fedition is a fpecial contempt. And
although fedition in itfelf may be but a genera) of-

fence, yet here it is,- fedition againft us and our

Government—which makes it particular. It hath

been confeffed by one, that argued on the other

fide, that there is a general in a particular. Coke 4.

p. y$. Holland's cafe, there is the moft genera), and
there is a general in particular, as the State Eccle-

fiaftical. Thirdly, There is more particular, as the

Colleges, Deans, and Chapters, This being in a

cafe of Return upon Habeas Corpus, no precife cer-

tainty is required. In an Indictment, a certainty of

all circumftances is requifite ; in Pleading, a cer-

tainty is required; in Counts, a more precife cer-

tainty, in Bars, a certainty to a common intent is

enough. There is not fuch precife certainty re-

quired here as in Indictment or Count, becaufe the

party ought to anfwer unto them •, nor fo much cer-

tainty required in this as in a Bar. And the Return

is not incertain ; for, as it is faid in Plowden 202.

and 193. a thing is incertain, where it may be ta-

ken indifferently one way or the other. But where

the intendment the one way exceeds the intendment

the other way, it is not uncertain as it is here. The
words are, —for notable contempts againft us and our

Government, andforftirring up offedition againft us—
here is a certainty of intendment one way. There
are many Writs which are more uncertain than this

Return here is, and yet good. The Writ concern-

ing the taking of an Apoftate is general, quodfpreta

habitu ordinis ; and yet there are more forts of Apo-
ftacies. In the Writ concerning the amoving of a

Leper, the words are general, and yet it appears by
F. N. B. that there are two kinds of Lepers, one
outward, and the other inward ; and for the latter,

the Writ concerning amoving a Leper. So the

Writs concerning the burning of an Heretick, and
concerning the burning of an Ideot, are general

;

and yet there are fundry kinds of Hereticks and

Ideots alfo. But it hath been-objected, that Sedi-

tion is not a law-term, nor known in the Law, of

which the Judges can take no notice ; but the words,

to exprefs offences of this nature, are Murder, Trea-

fbn, Felony, He. and that no indictment of fedi-

tion generally was ever feen. To this I anfwer, per-

haps it is true, that no Indictment was ever feen

made, becaufe the form of an Indictment is precife

;

words of art are required therein, as appears in Dyer

69. 261. Coke 4. p. 39. Vaux's cafe; yet in 5
E. VI. Dyer 89. it is faid, that Furatus implies

felonice cepit, although the contrary hath been ob-

jected. In a Return, words by periphrafis are fuf-

ficient. The Warrant of a Juftice of Peace to ap-

prehend J. S. becaufe of prepenfe malice, inter-

fecit J. D. is good enough, although there wants

the word murdravit. In 5 R. II. F. Trial 54.
Belknap fays, That a mifcreant fhall forfeit his land.

Out of which it may be gathered, that a man may
be indicted for mifcreaney. And it feems likewife,

that an Indictment of fedition may be good, for in

feme
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fome cafes it is Treafon. I agree, Peake's cafe,

which hath been objected, that for thefe words,

[feditious fellow] bo action lies, and fo is Coke 4.

j 9. becaufe thole words do not import an Aft to be

done, but only an inclination to do it ; but if a man
fay fuch words of another, which import that he

hath made fedition, they are actionable, as it was

refolved in Phillips's and Badby's cafe. 24 Eliz. Coke

4, 19. Thou haft made a feditious Sermon, and moved

the people to /edition this day, adjudged actionable.

So in the Lord Cromwel's, Coke 4. it, 13. the

action would have lain for thofe words, Tou. like of

tbofe that maintain [edition againft the Queen's proceed-

ings, if there had not been another matter in the cafe.

I agree, the cafe of a 1 E. III. Sir John Garboyl's cafe,

and 42 E. III. for in thofe cafes, fedition was only

taken adjectively, and fhews an inclination only to

do a feditious Act ; and in fuch fenfe, fedition may
be applied toother offences than Treafon. In 31

E. I. /. Gard. 157. Gardein in Socage made feof-

mentof land which he had in ward, this is forfei-

ture, fays the Book, for the Treafon which he did

to the ward ; fo there, one thing is called Treafon,

which is only a breach of truft. In an appeal of

Mayhem, it is felonice, and yet 6 H. VII. 1. it is not

Felony : but Felony is there only put to exprefs the

heinoufnefs of the offence ; it is, as it were, a Fe-

lony. The Statute of 2 H. IV. 1 Mar. 13 Eliz.

35 Eliz. 17 R. II. 3 fc?4JE. VI. 14 Eliz. which

have b?en objected, have the word /edition, but

not applicable to this cafe. Braiion in his Book
de Corona, fays, ft quis, &c. If any by rafh at-

tempt, plotting the King's death, mould act, or

caufe any to act, to the fedition of the Lord the

King, or of his army, it is Treafon. And Glanvil,

in as many words, fays, That to do any thing in

fedition of the Kingdom, or of the army, is High-
Treafon. And Britton, fol. 16. it is High-Treafon

to difinherit the King of the Realm, and fedition

tendeth to the difinheritance of the King ; for, as it

hath been faid, Seditio eft auafi /eor/um-itio, when
the people are fever'd from the King: or it is, St'

parans a ditione, when the people are fever'd from
the power of the King. And in this fenfe fedition

is no ftranger in our Law •, and fuch fedition which
fevers the people from the King, is Treafon.

But it hath been objected, That by the Statute

of 25 E. III. the Parliament ought only to deter-

mine what is Treafon, what not. To this I an-

fwer, That upon the faid Statute, the pofitive Law
had always made explication and expofition. Br.
Trea/on 24. the words are, Compa/s or imagine the

death 0/ the King ; and there it is taken, that he
that malicioufly devifeth how the King may come
to death, by words or otherwife, and does an act to

explain it, as, in affaying harnefs, this is Treafon.

13 El. By. 298. Doctor Story's cat, he being be-

yond fea, practifed with a foreign Prince to invade

the Realm, and held Treafon, becaufe invafion is

to the peril of the Prince, and fo within the Statute

of 24 E. III. Mar. By. 144. The taking of the

Caftle of Scarborough was Treafon in Stafford, by

30 off />. 19. which was prefently after the making
of the Statute of 25 E. III. A man ought to have
been hang'd and drawn, that brought letters of Ex-
commengement from the Pope, and publifhed them
in England: and it is to be noted, that at the fame
time there was no Statute to make it Treafon, but
upon cor.1.1 ruction of the laid Statute of 25 E. III.

though now it be made Treafon by the Statute of

213
13 Eliz. if it be with intention to advance foreign

Power* Perhaps the fedition mentioned in this Re-

turn is High-Treafon, and yet the King may make
it an offence finable, for he may profecute the of-

fender in what courfe he pleafeth; and if it be Trea*

fon, then the prifoners are not bailable by the Sta-

tute of Weftminfter. But, fuppofe that it is but a

finable offence, yet by the faid Statute, thofe who
are imprifoned for open and notorious naughtinefs,

(hall not be bailed ; the fame naughtinefs is there in-

tended high and exorbitant offence.

2. It is fit to reftrain the prifoners of their liber-

ty, that the Common-wealth be not damnified. It

is lawful to pull down a houfe, to prevent the fpread-

ing mifchief of fire ; it is lawful to reftrain a fu-

rious man. And by the 14//. VII. a Juftice of

Peace may reftrain a rout. Then the reftraint of

dangerous men to the Common-wealth is juftifiable

and necefiary, 24 E, III. 33. p. 25. Sir Thomas
Figet went armed in the Palace, which was Ihewed

to the King's Council ; wherefore he was taken and

difarmed before the Chief-Juftice, and committed

to the prifon, and he could not be bailed till the

King fent his pleafure •, and yet it was Ihewed, that

the Lord of T. threatned him. Out of which cafe

I obferve two things: 1. That the Judge of this

Court did caufe a man to be apprehended, upon
complaint made to the Council, that is, to the Lords

of the Privy-Council. 2. That although he did

nothing, he is not main-pernable until the King fent

his pleafure, becaufe he was armed and furioufly

difpofed. So here. Wherefore I pray, (hat the

prifoners may be fent back again.

Davenport argued to the fame Intent and purpofe,

and therefore I will report his argument briefly.

1. He faid, That the Return here is fufficient.

The Counfel on the other fide have made fractions

of this Return, and divided it into feveral parts,

whereas the genuine conftruction ought to have been

made upon the entire Return •, for no violence

ought to be offered to the Text. 7 E. IV. 20. In

falfe imprifonment, the Defendant did juftify, and
alledged feveral reafons of his juftification } to-wit,

becaufe a man was killed, and that this was in the

County of S. and that the common voice and fame
was, that the Plaintiff was culpable. And this was

held a good plea, although Bryan did there object,

That the plea was double or treble ; and the reafon

was, becaufe twenty caufes of fufpicion make but

one entire caufe ; and indivifible unity in this ought

not to be divided : fo Coke 8. 66, Cragate's cafe. In

an action of trefpafs, the Defendant juftifies for fe-

veral caufes, and held good, becaufe upon the mat-

ter, all of them make but one caufe. Coke 8. t,

17. It is faid, That it is an unjuft thing, unlefs the

whole Law be look'd into, to judge andanfwer, by
propounding any one particular thereof; and if it

be unjuft in the expofition of a Law, it is uncivil in

a Return to make fractions of it, in the conftruc-

tion thereof efpecially, it being a Return for infor*

mation, and not for accufation.

2. Although the Counfel on the other fide have

taken this cafe to be within the Petition of Right,

yet this is Petitio principii, to take that for granted

which is the queftion in debate, He faid, That he

would not offer violence to the Petition of Right, to

which the King had affented, and which fhall really

be performed. But the queftion here is, whether

this Return be within it ? And the Judges are

keepers,
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keepers, not maters of this pledge ; and it feems,

that this Return is out of the letter and meaning of

the faid Sratute.

3.' He fed, That this was the acTual commitment
of the Lords of the PrivyCounci!, and the habitual

or virtual commitment of the King. [But becaufe

upon thefe two matters fae put no cafe, nor gav-e

any reafon, but what had been put or given in

the argument of the grand Habeas Corpus, Mich.

3 CUireli-, and afterwards in the Houfe of Com-
mons, (vide pag. 115, CsJV. ante) which was re-

ported to the Lords in the painted Chamber, I

have here omitted them.] And for the great re-

fpeifl which the Law gives to the commands of the

King, he put thefe cafes; 7 H. HI. attachment of

wafte againft the tenant in dower, and the wafle was

affigned in the taking of Fifh out cfapond, and the

carrying them away. And the Defendant pleaded,

That her fecond Hufband by the command of the

Lord the King, took all the Fifh out of the faid

pond to the ule of the Lord the King, and held a

good judication ; which proves, that the com-
mand of the King there to her Hufband, excufed

her of the faid wafte. And yet it is clear, that a

tenant in dower is liable to an aftion of wade, for

wafte done in the time of her fecond Hufband : but

contrary is it, where a woman is tenant for life, and

took a Hufband, who made wafle and died, no ac-

tion lies againft the wife for that wafte^ And F. N.
B. 17 A. If the tenant in pracipt at the grand cape

makes default, the King may fend a Writ to the

Juftices, rehearfing that he was in his fervice, &c.
commanding them, that that default be not preju-

dicial to him ; and this command of the King ex-

cufeth his default, be the caufe true or no.

4. For the particulars of the Return, it is for
notable contempts againft the Government,—but as to

that, it hath been faid, that the King hath fundry

Governments, to-wir, Ecclefiftical, Political, csV.

and it is not (hewn, againft which ofthem. This is

but a cavilling exception ; they might as well have

excepted to this Return, becaufe it is not fhewn, that

thefe contempts were after the laft general pardon;

that had bf en a better exception. The laft words of

the Return are, raifing /edition againft us

but as to this, it has been faid, That feditio is not a

word known in the Law, and is always taken either

adverbially, or adjeclively, and is not a fubftantive.

To this he faid, That although it is not a fubftantive

for the prefervation, yet it is a fubftantive for thede-

ftrucfion of a Kingdom. And he faid, That he

found the word feditio in the Law, and the confe-

quent of it likewife, which is, feduSid populi. But
it is not ever found to be taken in a good fenfe, it's

always ranked and coupled with Treafon, Rebel-

lion, Infurreftion, or fuch like, as it appears by all

thofe Statutes which have been remembred on the

other fide. Therefore he prayed that the prifoners

might be fent back.

Trin. 5 Car. J. B. R.

THE firft day of the Term, upon Habeas

Corpus to Sir Allen Apjley, the Lieutenant of

the Tower, to bring here the body of John Selden

Efq; with the caufe of detention ; he returned the

fame caufe as in Mr. Stroud's cafe : and Mr. Little-

ton (afterwards Sir Edward, and Chief-Juftice of

the Common- Pleas, and Keeper of the Great Seal)

of Counfel with him," moved, That the Return

was infufficienr in fubftance ; therefore he prayed,

that he might be bailed. It is true, that it is of

great confequence, both to the Crown of the King,
and to the Liberty of the Subject. But, under fa-

vour, for the difficulty of Law contained in it,

the cafe cannot be called grand. In my argument,
I will offer nothing to the Court, but that w'hich I

have fcen with thefe eyes, and that which in my un-
derftanding (which is much fubjedt to miftakes) caii

receive no fuffkient anfwer.

I will divide my argument into four feveral heads.

1. To point out thofe matters which I think un-

neceffary, and not conducible to the matter in que-
ftion.

2. 1 will confider the Warrant of the Privy-Coun-
cil in this cafe.

3. The Warrant of the King himfelf.

4. The objections which have been made by the

contrary fide, the ftrength of them, and give an-
fwer to them.

For the firft of thefe heads, 1. I will admit, that

the King may commit a man. 2. That a man com-
mitted by the King is not replevi fable by the She-
riff, but he is bailable by this Courtj notwithstand-

ing the Statute of Weftm. 1. C. 15. And that he
fhall not be bailable, is againft the Petition of
Right ; I will not difpute it, for it is eftablifhed by
the anfwer of the King to the faid petition. And
the arguments made to this purpofe in the faid Par-

liament, and in ' the painted Chamber before both

the Houfes, are recorded in Parliament, to which
every one may reforr. But I will lay as a ground
of my following argument, that as offences are of

two natures, capital, or as trefpaffes ; fo they are

punifhed in two manners, to-wit, capitally, or by
fine, or imprifonment. For the offences of the firft

nature, as Treafons, and the like, imprifonment is

impoftd upon the offender, only for cuftody ; but
for mifdemeanors of the fecond nature, imprifon-

ment is impofed upon him for a punifhment. Then
this is my ground, That no Freeman that isimpri-

foned, only for mifdemeanors before conviction,

may be dttained in prifon without bail, if it be of-

fered, unlefs it be in fome particular cafes, in which
the contrary is ordained by any particular Statute.

2. For the Warrant of the Privy-Council, which
fignifies the pleafure of the King to commit the pri-

foner ; perhaps this was a good ground of the com-
mitment, but it is no ground for the detaining of
the prifoner without bail ; and this the King himfelf

hath acknowledged, as the ancient right of the Sub-

ject, in the petition of Right ; wherefore it is not

now to be difputed.

3. For the Warrant of the King, as it is certi-

fied by this Return, there is not any fufficient caufe

contained within it, for the detaining of the prifo-

ner in prifon ; for the Law being, as I have declared

above, that for a mifdemeanor before convi&ion,

no Freeman may be imprifoned before conviction,

without bail or mainprize, the fole queftion now
is, if this return contain within it any capital of-

fence ; or if only a trefpafs or mifdemeanor, and then

the party is bailable : and for the difquifuion hereof,

I will confider the Return, 1. As it is divided in fe-

veral parts: 2. I will confider al! thofe parts of it

together. 1. As it is fever'd in parts. The firft part

of it, for notable contempts by him committed againft

our felf and our Government . For contempts, all

contempts are againft the King, mediately, or im-

mediately, and againft his Government. Notable,

this is all one with notorious and maniftft, as appears

by the Statute of IVeSlm. 1. cap. 15. and 26 E. III.

71. which hath been remembred. And notable is

but
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but an emphatical expreffion of the nature of the

thing, and alters it not. [Againft «j] all riots, routs,

batteries, and trefpaffes, are againft us, and againft

our Crown and Dignity ; contempt againft our

Court of Juftice, is a contempt againft us. But if

the Return were made here, that he was committed

for a contempt made in Chancery, the party (hall be

bailed, as it was refolved in this Court in Michael

Apfley'% cafe, and in Rufwel's cafe, 1 3 Jac. for the

Return is too general. In it the nature of the of-

fence ought to be expreffed, that the Court may
judge thereof. And contempts here is individuum va-

gum : therefore for them, before conviction, the

party cannot be imprifoned without bail or main-

prize.

The fecond part of the Return is, [and for ftir-

ringup of [edition againft us :] the other fide faid,

That feditio is ever taken in the worfe fenfe : that

is true. But hence it follows not, that the Party

that commits it is not bailable. Every fmall of-

fence is taken in the worft fenfe, as the ftealing of

an Apple, and the like; but fuch kind of offenders

fhall not be committed without bail. To examine

the nature of this offence, which is called fedition,

it ought to be underftood, as this Return is, either

as Trefpafs, or as High-Treafon ; for it cannot be

intended to be Petty-Treafon : for Pet^-Treafon is

fo called in refpect of the offence done to any par-

ticular Subject ; but in refpect of the King, it is

but as a Felony, therefore the Indictments for the

fame are felonioufly and traiteroufly. And here the

words are,

—

fedition againft us—fo of necefiky it

ought to be intended of an offence, that more im-
mediately concerns the fame King. For the difcuf-

fing of this matter,

1. I will confider in what fenfe and fignification

this word feditio is ufed.

2. How it fhall be expounded here by relation

thereof to the King.

3.. What fenfe thefe words [againft us] fhall have

here.

1. For fedition ; it is not found in the divifion of

offences in our Law, but as it is mingled and cou-

pled with other offences. No Indictment of fedi-

tion only was ever feen, nor can be fhewn ; routs,

riots, and unlawful Affemblies, are much of the

fame nature with it, and do well exprefs the nature

of fedition. The Englifh word is drawn from the

word feditio in Latin, and the derivation of it is, as

hath been obferved, Se-itio, or Seorfum-itio ; and

the feditious (as one fays) take a diverfion, and
draw others : it is ufed in the Bible, in Poets, Hif-

tories, and Orators, for tumulr, or hurly-burly, or

uproar, or confufed noife,— Seditioaue recens dubio-

aue fufurro, in Liv. lib. 2. cap. 44. And in Taci-

tus it is taken for mutiny in an army, when the ar-

my is always repining at the Captain. In the Ita-

lian Language, which is the elder fon of Latin, fe-

dition and difcord is all one, Numb. cap. 20.3. the

Latin tranflation is, Ver/i in feditione ; the Englifh

is chode, or murmured. Numb. 26. 9. the Latin

is, In feditione Corah ; the Englifh is, In the compa-

ny of Corah. Numb. 27. 3. the Latin is, Nee fuit

in feditione eorum ; the Englifh is, In the company or

ajjemblyof them. Judg. 12. 1. the Latin Tranfla-

tion is, Facia eft ergo feditio in Ephraim ; the Eng-
lifh Tranflation is, The men of Ephraim gathered

tbemfelves together. In the New Teftament, Ails

19. 40. Sedilio in the Latin is tranflated uproar or

meeting. Ails 15. 2. Facia eft ergo feditio, &c. and
it is tranflated difjenfion and difputation. AUs 24. 5.
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tertullus the Orator accufeth Paul for moving /edi-

tion ; and the fubfequent words are, A ring-leader of

the feci of the Pharifees ; fo that his fedition there

was but a fchifm : and the words there are in a man-
ner the very fame with ours here ; there it was, for

moving ; here, forftirring of fedition. Sedilio, as an

approved Author fays, imports difcordiam, to-wit,

when the members of one body fight one againft an-

other. The Lord of 5/. Albans, who was lately

the Lord-Chancellor of England, and was a Lawyer
and great Statefman likewife, and well knew the ac-

ceptation of this word fedition in our Law, hath

made an effay of fedition, and the title of the effay

is, Of Seditions and Tumults: the whole effay de-

ferves the reading. (See Bacon's Works, Vol. III.

p. 320.) And there is a Prayer in the Litany,——
from fedition and harefy, tfc. So that here fedition

is taken as a kind of feet.

This being the natural fignification of the word,

then the next labour fhall be to fee, if any thing in

our Law crofs this expofition. And it feems clear-

ly, that there is not, 2 H. IV. cap. 15. And it is in

the Parliament-roll, numb. 48. againft Lollards, who
at that time were taken as heretics, and fays, That
fuch Preachers which excite and ftir up to fedition,

fhall be convented before the ordinary, &c. There,

fedition is taken for diffenfion and divifion in doc-

trine. And this is not made Treafon by the faid

Statute, although the faid Statute be now repealed

by the Statute of 25 H. VIII. c. 4. 1. and 2 Phil.

& Mar. c. 3. which is in Raftal, News 4. which
is an act againft feditious words and news of the

King and Queen, which is a great mifdemeanour

;

and yet the punifhment appointed to be inflicted by
the faid Statute, is but the Pillory, or a fine of 1 oof.

And the faid Statute, by the Statute of 1 Eliz. c.

16. was extended to her alfo, which Statute now by
her death is expired : which I pray may be obferved,

13 Eliz. cap. 1. againft thofe, who feditioufly pub-
lifh, who are the true heirs of the Crown, that they

fhall be imprifoned for a year, &c. And 13 Eliz.

c. 2. the feditious bringing in of the Pope's bulls is

made Treafon, which implies, that it was not fo at

the Common Law. 23 Eliz. c. 2. If any perfon

fhall devife, write, or print any Book, containing

any falfe, feditious and flanderous matter, to the

ftirring up or moving of any rebellion, dsV. every

fuch offence fhall be judged felony. And in an In-

dictment upon the faid Statute (which fee Coke's

Entries, f. 352, 353.) there are the words

—

rebel-

lionem & feditionem movere ; and yet it is but felony,

35 Eliz. c. 1. made againft feditious fectaries. Al-
fo there are certain Books and Authorities in Law,
which exprefs the nature of this word fedition, Coke's

4 Rep. p. 13. the Lord Cromwell's cafe. In an ac-

tion for thofe words, [you like of thofe that main-

tain feditions againft the Queen's proceedings] the

Defendant pleaded, That he intended the maintenance

of a feditious fermon ; and this was adjudged a good
plea and juftification. From which it follows, that

the feditious fermon mentioned in the declaration,

and the maintaining of fedition againft the Queen,
is all of one fignification ; for if they might have

been taken in a different fenfe, the juftification had
not been good. Philips and Badby'saSe, which is in

Coke's 4 Rep. p. 19. a. which was obected by Serjeant

Berkley, makes ftrongly for me ; for there an action

upon the cafe was brought by a perfon, for thofe

words, Thou haft made a feditious fermon, and
moved the people to fedition this day. And although

it were there adjudged, that the action lay, yet the

G g reafon
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reafon of the judgment is obfervable, which was,

btcaufe the words fcandalize the Plaintiff in his

profefljon; which imply, that if they had not fcan-

dalized him in his profcflion, no action would have

lain. And ordinary words, if they fcandalize a

man in his profeffion, are actionable ; as to fay to

a Judge, that he is a corrupt man ; or to a Mer-
chant, that he is a Bankrupt ; although if they

were fpoken to another man, they would not bear

an action. And although the Book fay, that no

Act followed there ; yet if the matter objected had

been treafon, the very will had been punifhable,

and, by confequence, a great (lander. But it is' ob-

ferved, that words which imply an inclination on-

ly to fedition, are not actionable, as, /editions knave ;

but inclination to treafon, is treafon, therefore

words which imply it are actionable. And alfo for

divers words, an action upon the cafe will lie,

which induce not treafon or felony ; as for caliing

a woman whore, by which fhe lofeth her marriage,

and fuch like. Then fedition is no offence in it

fell, but the aggravation of an offence ; and no in-

dictment (as I have faid afore) was ever feen of this

fingly by it felf. Trin. ii E. III. rot. 23. Sir John
Garbut's Cafe, which was put before by Mr. Mafon,
the indictment was in prejudice of his Crown, and
in manifeft fedition ; and yet the offence there was
but a robbery. It is true, that upon his arraign-

ment he flood mute; therefore the Roll is, that he

was put to penance, that is, to ftrong and hard

pain ; and this proves, that it was not Treafon

;

for if a man arraigned of Treafon, ftand mute, yet

the ufual judgment of Treafon (hall be given on
him. And it is true alfo, that he cannot have his

Clergy, becaufe infidiator viarum was in the in-

dictment ; which if it was, outs the party of its

Clergy, until the Statute of 4 H. IV. cap. 2. as is

obferved in Coke's 11 Rep. p. 29. Alexander P'oulter's

Cafe. And upon the fame Roll of 21 E. III. there

are four other indictments of the fame nature, where
feditiose is contained in them. Anno 1585. Queen
Elizabeth fent a Letter (which I have feen by the

hands of the noble Antiquary Sir Robert Cotton) to

the Mayor of London, for the fuppreffing of divers

feditious Libels, which were publifhed againft her

Princely Government ; and yet in the conclufion of

the Letter it appears, that they were only againft

the Earl of Leicefter, and this was to be publifhed

only by Proclamation in London.

5 H. IV. numb. n. and 13. the Earl of Northum-
berland preferred a Petition to the King in Parlia-

ment, in which he confeffeth, that he had not kept

his Majefty's Laws as a liege Subject ; and alfo

confeffeth the gathering of Power, and the giving

of Liberties : wherefore he petitioned the worfhip

of the King (for fo are the words) for his grace.

The King, upon this Petition, demanded the opi-

nion of the Lords of Parliament, and of the Judges
affiftant, if any thing contained within the faid Pe-

tition were Treafon, or no ; and it was refolved by

them all, that nothing, as it is mentioned in the faid

Petition, was Treafon, but great Mifdemeanors ; and

yet truly, though not fully there mentioned, it was

a great rebellion and infurrection. But they ad-

judged according to the faid Petition, as you are

now to judge upon the Return as it is made here.

In Mich. 33 Eliz. Cawdrfs Cafe,. Coke's fifth Re-
port, p. 1. Sedition and Schifm were defcribed ; as

Schifm is a feparation from the unity of the Church,

fo Sedition is a feparation from the unity of the

Commonwealth. And an Author lays, 1 hat a fe-

ditious perfon differs from a Schifmatick, becaufe

the one oppofeth the fpiritual truth, the other the

temporal : And as Schifm of it itlr is not Herefy,

fo Sedition without other adjuncts is not Treafon.

Braclon, f. 112, 113, 118. hath, been objected,

that he makes Sedition Treafon : I will grant to

them, Hengham alfo, who is to the fame purpofe :

for in thofe Books it is called, Seditio Regis &
Regni. To them I anfwer, 1. That they are ob-
fcure. For what fignifies feditio Regis, or tumul-

tus Regis? Shall it be the fame thing in fenfe with

feditio contra Regem ? It feems that the laid Au-
thors neither remember Law nor Language. 2.

Although they reckon Sedition amongft the crime

lafa Majeftalis, yet that is not to be regarded *

for they are obfolete Authors, and are not elteemed

as Authors in our Law, as it is in PL 356. and
Coke 8. 35. but they may be ufed for ornament,
and they are good marks to (hew to us, how
the Law was then taken, but not to declare how
the Law is at this day ; they are no binding au-

thority ; and if they be, yet we have them on our
fide likewife : For in his \\th Book, Glanvile fays,

That a man accufed of fuch a crime fhall be bailed,

and that the accufer fhall give pledges. And
Braclon fays, That if no accufer appears, they

fhall be fet at liberty. And Hengham reckons

amongft the crimes lafa Majeftatis-, the breach of

the Peace, and fo does Glanvile alfo. Fleta, who
was a follower of Braclon, and tranferibes much
verbatim out of him, calls Sedition, Seduclionem of
the Lord the King. And 12 Edw. I. the Statute

of Rutland, which prefcribes Laws for Wales,

enacts, that the Sheriff (hall inquire in his turn^ de

feducloribus Domini Regis % and it is not apparent,

whether he intend thofe which feduce the King or

his People. And in latter times, Seditio is called

Sedutio. In the time of Henry the feventh, the

Earl of Northumberland, being a great and potent

Peer, and the King (landing in awe of him, caufed

him, with twenty-four others of great quality, to

enter into an obligation of twenty thoufand pounds
(which obligation is in the hands of Sir Robert

Cotton) unto him, That if the faid Earl knew
Treafon, Sedution,*Lofs, &c. to be intended to the

King, that he (hould reveal it. 3. Alfo Crimen

lafie Majeftatis, which is the phrafe of the Civil-

Law, is more general than Treafon ; and the old

Authors, which have been cited much, follow the

Civil-Law, which hath this expreffion -, and Sedi-

tion by the Civil-Law is Treafon. But it was re-

folved 11 R. II. n. 14. we are not governed by
the Civil-Law *. And the Mirrour 0} Juftices, the

principal copy whereof lis in Bennet -College Library

in Cambridge, and there is alfo a copy in Lincoln's-

Inn Library : Nor Britton in his Book, who writ

in the name of the King, have not the word Seditio

in them. And I affirm confidently, that there can-

not be fhewn any Record, Book, or Statute, after

the making the Statute of 25 Edw. III. in which

Seditio is taken as a capital offence. And yet the

Mirrour of Juftices reckons up feveral kinds of
Treafons, which he divides into Treafons againft

the celeftial or terreftrial Majefty ; againft the cele-

ftial Majefty, as Schifm, Herefy, Mifcreancy (and

according to this, the Book of 5 R. II. Trial 54. is

to be underftood, which fays, That a mifcreant

(1:311

* See Fmefaie, f. 115. the which was not cited, there, never Sedition, Strife, or murmur is heard.
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(hall forfeit his Lands, becaufe it is a kind of Trea*

fon.) And alio he Ihews divers Treafons againft

the King, as, The deflouring of the King's eldeft

Daughter, EsJV. but not a word of Sedition. But

admit, that Sedition imports a greater offence than

Tumult, yet there is no colour to fay, that it is

Treafon ; for 23 Edw. III. is a flat bar (that I may
ufe the Inner-Temple phrafe) to any thing to be

Treafon, which is not contained in it, unlefs it be

made Treafon by any ipecia! Aft afterwards ; and

25 Edw. III. does not make it Treafon. Stamford

cites Glanville, and Brailon, and other ancient Books,

to fhew what was Treafon before the faid Statute,

and what not : And he fays, That it was a great

doubt what fhall be cali'd Treafon ; faving that all

a°ree, that any thing that tends to the death of

the King was Treafon. %dly, Now examine the

words, againft Us -thofe words make not the

crime more heinous, as the cafe is. I agree, that

if the words had been, Sedition to take away the

Life of the King—it would have been Treafon ; yea,

the very thought of Treafon is Treafon, (though

none can judge thereof till it be produc'd in Aft)

19 H. VI. 47. b. by Newton, l^Jac. B. R. John

Owen's Cafe, the writing of a Letter, whereby he

intended the death of the King, was Treafon -, but

it is not expreffed, that the railing of this Sedition

was with fuch intent ; whereby this differs from all

the cafes which can be put, in which there is fuch an

intent of the death of the King. Alfo this raifing

of Sedition againft Us, fhall not be intended Trea-

fon j for if it had been fo, the King would have fo

expreffed it by the word Treafon : For, as in his

gracious difpofition, he will not extend a fault be-

yond the magnitude thereof, fo he will give to every

offence the true and genuine name. If the Return

had been againft Our Perfon it had been more

certain, that it concerned the King immediately

;

this may be againft any point of his Government.

And the proper and natural fignification of the

words, againft Us is as much as, againft

Our Authority, Our Superintendency, againft Our
Peace, Crown and Dignity, which are the ufual

words in every Indiftment of Felony. Every breach

of the Peace is againft the King. The ufual Re-

turn upon every ordinary Writ out of this Court,

is, That the party be before Us ; and Contempt to

this Court is,- Contempt againft Us ; and it is in the

nature of Sedition to the King. Contempts to the

Court of S;ar- Chamber, are Contempts againft Us

;

and upon them, Commiffions of Rebellion iffue :

and if the parties are brought in upon fuch Commif-
fions, yet they are bailable until their conviftion.

The King ftiles himfelf, Us, in Writs ; and every

difobedience to any Writ may be faid, Sedition

againft Us. Routs, riots, illegal affemblies, may
well be laid and called, Sedition againft Us : And
for fuch offences, a man fhall not be reftrained of

his Liberty upon an ;'/ may be. Such a Return is ne-

ceflary, by which the Court may be truly informed

of the offence. For the Writ of Habeas Corpus is,

to fubmit and receive what the Court fhall ordain.

And this Return of this nature is not to be com-
pared to Writs which are general, and make a brief

narration of the matter, and are purfued and ex-

plained by fubfequent declarations. And yet I urge

not, that the Return ought to be as certain as an

Indiftment; for an Indiftment of Murder is not

good, if it lack the word Murdravit. But the Re-
turn upon an Habeas Corpus, a. d. interfecit I. S.

upon prepenfed malice, is good ; for the nature of
Vol. VII.

the thing is expreffed, although the formal word

be wanting •, but out of the Return, the fubftance

of the offence ought always to appear, which ap-

pears not here. But it hath been faid by the other

fide, That, let the caufe in the Return be as it will,

yet it is not traverfable, 9 H. VI. 54. and I con^-

fefs it. But as Ccke'st 1 . Rep. P. 93. James Bagg's

Cafe is, the Return ought to have certainly fo much
in it, that, if it be falfe, the party grieved may have

his aftion upon the cafe. And the grievance com-
plained of in the Petition of Right is, That upon

fuch Return no caufe was certified, that is, no fuch

caufe upon which any Indiftment might be drawn

up ; for we never underftand, that the party fhall

be tried upon the Habeas Corpus, but that upon

the matter contained within it, an Indiftment fhall

be made, and he fhall have his trial upon it. And
yet it is clear, and it hath been agreed of all hands,

in the argument of the grand Habeas Corpus, Micb.

3 Car. in this Court, that if the caufe be certified

upon the Return of the Habeas Corpus, that the

Court may judge of the legality of that caufe.

2. Confider the parts of this Return, as they are

coupled together, for notable Contempts by him

committed againft Our Self and Our Government, and

for fiirring up of Sedition againft Us—Upon the en-

tire Return, the King joins Sedition with notable

Contempts • fo that it is as much as if he had faid,

that Sedition is one of the notable Contempts, men-
tioned in the firft part of the Return, fo that he

makes it but a Contempt. For the generality and

incertainty of the Return, I refer my felf to the

cafes put by Mr. rfjk, and I will not wave any of

them. True it is, if the Return had been, that it

was for Treafon, he had not been bailable but by

the difcretion of the Court, and fuch Return would

have been good ; but it is not fo of Sedition. Card.

157. Treafon is applied to a petty offence, to the

breach of Truft by a Guardian in Socage ; but it is

not Treafon. And fo Sedition is of far lefs nature

than Treafon, and is oftentimes taken of a Trefpafs
-,

it is not Treafon of it felf, nor feditiose was never

ufed in an Indiftment of Treafon. It was not

Treafon before the 25 of Edw. III. nor can it be

Treafon : for 25 Edw. III. is a flat Bar (as I have

faid before) to all other offences to be Treafon,

which are not contained within the faid Aft, or de-

clared by any Statute afterwards. And there are

offences which are more heinous in their nature than

Sedition is, which are no Treafon, as Infurreftions,

&c. which fee in the Statute 1 1 H. VII. cap. 7.

zH.V. cap. 9. 8#.VI. cap. 14. 5 £. II. cap. 6.

1 7 R. 2. cap. 8. And by 3 and 4 E. VI. cap. 5. the

aflembly of twelve perfons to attempt the alteration

of any Law, and the continuance together by the

fpace of an hour, being commanded to return, is

made Treafon ; which Aft was continued by the

Statute of 1 Mar. cap. 12. and 1 Eliz. cap. 16. but

now is expired by her death, and is not now in

force, (although the contrary be conceived by fome)

which I pray may be well obferved. By the Sta-

tute of 14 Eliz. cap. 1. rebellious taking of the

Caftles of the King is made Treafon, if they be not

delivered, &c. which fhews clearly, that fuch ta-

king of Caftles in its nature was not Treafon. But
the faid Statute is now expired ; and alfo all Sta-

tutes, creating new Treafons, are now repealed.

But, for a conclufion of this part of my argument,

I will cite a cafe, which I think exprefs in the pji -
.

,

or more ftrong than the cafe in queftion ; ana it

was A/. 9 £.111. roll. 39. B.R. Peter Ruffel's Ca! -
.
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he was committed to prifon by the Deputy- Juftice

of North-Wales., becaufe tie was -accufed by one

William Solyman of Sedition, and other things touch-r

ing the King: And hereupon a Commiffion iffued

out of the Chancery, to enquire, if the faid Peter

Ruffel behaved himfeif well or feditioufly againft the

King •, and by the inquifitioiv it was found, that he.

behaved himfeif well. And upon an Habeas 'Corpus

out of this Court, his body was returned, but no

Caufe. But the faid inquifition was brought hither

out of Chancery, and for that no caufe of his cap-

tion was returned, he prayed delivery $ but the

Court would not deliver him, till it knew the caufe

of his commitment: Therefore (talcing no regard

of the faid Inquifition) they now fend a Writ to the

now Juftice of Wales, to certify the caufe of his

commitment. And thereupon he made this Re-

turn, That the aforefaid Peter Ruffel was taken, be-

caufe one William Solyman charged him, that he

had committed divers Seditions againft the Lord the

King ; and for that caufe he was detained, and .for

no other. And becaufe the Return mentions not

what Sedition in fpecial, he was bailed, but not

difcharged. And I defire the bailment of the pw-

foner only-, and not his deliverance. I defire that

the Cafe be well obferved. In the faid Cafe, there

was an actual Sedition againft the King 5 here is

only a flirting up of Sedition. The words of the

faid Award are, Videtur curia*, which are the fo-

itmn words of a Judgment, given upon great deli-

beration. There it was,—

—

for other things concern-

ing Us This is all one as If he had faid,-

—

-for

other things againft Us..—Concerning the King, and,

againft the King, are all one, as appears by £5 E. Ill,

£.4, de Clero, Stamf.iz^. Weftm. i, c 15, BraUon?

f. 119. 14 Eliz. c. 2, And the words of the Judg-
ment in the faid Cafe, were nor, dimiltitur

bur,, idea dimiUendus which imply the right of

the party to be bailed. The faid cafe in fome things

was more particular than our cafe, and more ftrong^j

for there was an accufer to boot, which wants in

our cafe. There, true it is, that he was committed

by the Juftice of fVales^ and here by the King him-

feif\ but this makes no difference, as to this Court:

for, be the commitment by the King himfeif, or

by any other, if it be not upon juft caufe, the party

may be bailed in this Court. And for the Inquifi-

tion, which is mentioned, it was no trial in the cafe

;

nor did the Court give any regard thereto. To de-

tain the prifoner by the command of the King fing-

ly, is againft the Petition of Right} but it being

coupled with the caufe, the caufe is to be confidered,

and the truth of the caufe is to be intended, as-well

where it is mentioned, to be by an inferiour Judge,
as where by the King himfeif, for it is traverfable

neither in the one nor other. And 22 H. VIII. roll.

37. B.R. and t H. VIII. roll. 8. Harrifon's Cafe,

refolv'd, That a man committed by the command
of the King, is bailable. And 33 Eliz. it was re-

folved by all the Juftices of England, which I have

viewed in Chief Juftice Anderfon's, Book, under his

own hand, and it v/as produced in Parliament,

That all men committed by the Privy-Council are

bailable, if the commitment be not for High-Trea-
fon. In all cafes of commitment, an accufer is un-

derftood. Suppofe that the accufation mentioned

in Ruffel' s Cafe of Sedition, had been an accufation

of Treafon, then the Judges ought not to have

bailed him of right, and no man will fay, but that

the faid accufation was a good caufe to commit him.

But the difcovery of the offence ought to be after-

ward in an Indictment.

Fourthly? I come to the objections which have
been made on the contrary,

1. It was objected, That this was a cafe of great

confequence. I confefs it, but this confequence is

not to the King ; for if it be truly Treafon, then

they might have returned Treafon, and then the

party was not to be bailed of right, till there ifhould

be a failure of profecution 3 as was lately in Mehin*&
Cafe, who was bailed for lack of profecution 3 the

Return being for High-Treafon,

.2. It was objected, That there can be no con-
viction, as this cafe is, therefore there ought to be
coercive power to reftrain the prifoner. This is

ftrange news to me, that there fhall be any offence,

•for which a man cannot be convicted. And if there

•can be no convi/ftion, it hence follows, that there is

no offence 4 and if there be no offence, there ought
by confequence to be no imprifonment,

3 . The cafe of 14 H. VII, VIII. hath been ob-

jected, that a Juftice of Peace may commit Rioters

without bail. I confefs it, for this is by force of a

Statute which ordains it.

4. It hath been objected, That if an houfe be on
•fire, it is lawful to pull down the neighbour's houfe,

for the prevention of further mifchief ; and the

cafes of 22 off and 22 E. IV. that every man may
juftify the coercion of a mad-man, I anfwer, thai

thefe cafes are true, as of neceflity, and no other

evafion: but here, bail is proffer*d, which is, -body

for body. Fire is fwift, and cannot be punimeoV
and no caution can be obtained thereof. But obferve

the true inference and confequence of this argument i

If my houfe be on fire, my neighbour's houfe muft
be pulled down-; Mr. Leiden is feditious, etgo, Mr.
Herbert, his neighbour, muft be imprifoned,

5. It hath been objected out of Br. Treafon, 14,

1 Mar. That the faid Statute of 25 E. III. is taken

largely, and that the detaining of a Caftle or For-
trefs is Treafon. To this I anfwer, that the bare

detaining of a Caftle is not Treafon, unlefs it be

with intention of the death of the King ; but the

taking of a Caftle is Treafon, And the cafe there

meant by Brook, isConftable's, Cafe, Dy. 128. And
I confefs, 13 Eliz. Dy. 298. Dr. Story's Cafe *, that

confpiracy to invade the Kingdom, is Treafon ; for

this cannot be without great danger of the death of
the King; for, arma tenenti, Omnia dat qui

juftanegat. And all thofe Indictments were, that

they intended the death of the King ; but no fuch
intention is expreffed here.

6. It hath been objected, That this cafe is out of
the Petition of Right, becaufe in this Return there

is a caufe fhewed. But the grievance whereupon the

Petition of Right was framed, was, where no caufe
was returned, k is true, that the grievance goes no
further, but where no caufe was returned ; for that

was the grievance at that time. But the words of
the Petition of Right are further, without being

charged with any thing, to which they might make
anfwer by the Law which implies, that fuch

caufe ought to be contained in the Return, which
being put into an Indictment, the party may have
his anfwer thereto.

7. It

* See Skwir's Magiftracy of England vindicated, in vol. III. p. 684.
See alfc Sir John Haivks's Reply to the Magiftracy of England vindicated, (a Folk) Pamphlet) /. 26.
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7. It was objected, That the Return fhall not be

conftiued and expounded by fractions. I anfwer,

That we need not make fuch an expofition ; for the

joint-conftruction thereof makes more for us, than

the feveral, as is fhewed before.

8. That a general Return is fufficient, and it need

not have terms of art in it, as an Indictment ought

to have. For anfwer, I confefs it •, but I affirm,

as above, that a Return ought to be fo particular,

that the nature of the offence ought to appear out

of it : and it is not to be compared to general

Writs, as, Apoftatd capiendo, Idiotd examinando,

Leprofo amovendo, and the like : for thofe Writs

are good enough, becaufe they contain the very

matter. And although it hath been faid, that

there are two kinds of Lepers, yet I never heard

but of one : and the Writ, de Haretico combu.rend.o-,

is general, and good, becaufe it is but a Writ of

txecution upon a Judgment, given by the fpiritual

Power. But becaufe they might not meddle with

the blood of any man, the execution is by the fe-

cular Power.

9. It hath been objected out of 30^ p. 19. that

the King would have one drawn and hanged, for

bringing into England the Bulls of the Pope. But

the Book anfwers it felf, for he was not drawn and

hanged.

to. The Statute of Weftmln. 1. cap, 15. was ob-

jected. But as oft as that Statute is objected, I will

always cry out, The Petition of Right, The Petition

af Right ! as the King of France cried out nothing

but France, France ! when all the feveral Dominions

of the King of Spain were objected to him.

ii. A curious diftinction hath been taken by Ser-

jeant Davenport, between ftirring To Sedition, and

ttirring Up Sedition ; for the firft implies an incli-

nation only to do it, the fecond implies an act

done. But this is too nice, for if a man ftir up Se-

dition, or to Sedition, if it be with intention of the

death of the King, the one and the other is Trea-

ibn.

12. The opinion of Forte/cue in 31 H.Yl. 10. b.

hath been objected, That for an offence done to the

Court, a man may be committed before conviction.

To this I anfwer, 1. That the Book does not fay,

That he ftiall be committed without Bail. 2. The
offence being done in face of the Court, the very

view of the Court is a conviction in Law.

13. There was objected the 24 of Edw. III. 23.

Sir Thomas Fitchet's Cafe, who, for going armed

in the Pahce, was committed by this Court without

bail or mainprize ; which feems to be the ftrongeft

and hardeft cafe that hath been objected. But the

anfwer to it is clear, and undeniable •, for the Sta-

tute of 2 E. III. cap. 3. is, That if any one come
armed before the Juftices, he fhall forfeit his ar-

mour, and fhall be imprifoned during the King's

pleafure ; fo that by the exprefs purview of the Sta-

tute, fuch a man is not bailable. So my conclufion

remains firm, notwithftanding any of thofe objec-

tions. That the prifoner here, being committed be-

fore conviction of .any offence, (it being not poffi-

ble to underltand this offence Treafon) is bailable ;

"and that he is bailable here, I will offer two other

geafons : 1. The return is here for Sedition ; and

there is an information in the Star-chamber again ft

the piilbner, for fed i tie us Practices againft the King
1
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and his Government. I will not affirm, that they

are the fame offence, but there is fome probability

that they are the felf-fame ; and if they be the fame
offence, then the Sedition here intended is not

Treafon, and fo the party is bailable. 2. This

prifoner was ready at this Bar the laft Term, and

here was a Grand-Jury at Bar the laft Term, and

here was the King's Counfel prefent, who are moft

watchful for the King ; and yet an Indictment was

not preferred to them againft this prifoner. Which
things induce me to be of opinion, that the offence

here mentioned in this Return is not Treafon, or

fo great as is pretended on the other fide. I will

remember one cafe which perhaps may be objected,

(and yet I think they will not object it) and fo

conclude. 11 R. II. Parliament Roll 14. in the

printed Statute, cap. 3. and 5. where it appears,

that divers queftions were propounded by the King
to Trefilian and Belknap, the two Chief Juftices,

and to the other Juftices : one of which queftions

was, how they are to be punifhed, who refifted the

King in exercifing his Royal Power ? cjrV. And
the anfwer of the Judges was, una voce, that they

are to be punifhed as traitors-, and 21 22.11. cap.

21. this opinion was confirmed. But afterwards in

1 H. IV. cap. 3 and 4. and 1 H. IV. in the Parlia-

ment-Roll, numb. 66, 67. the Judges were queftion-

ed, for their opinion, in Parliament. They anfwer-

ed, That they were threatned and enforced to give

this opinion, and that they were in truth of the con-

trary opinion. And Belknap faid, That he acquainted

and protefted to the Earl of Kent aforehand, that his

opinion was always to the contrary. But the Parlia-

ment was not content with thefe excufes, but they

were all adjudged Traitors ; and Trejilian's end is

known to all, and Belknap was banifhed ; for his

wife, in 2 H. IV. brought a Writ, without naming
her hufband, becaufe he was banifh'd. And the

faid Statute of 21 22. II. was repealed. Therefore

upon the whole matter I conclude, that the prifoner

ought to be bail'd.

On the fame day, Sir Miles Hobart, and Benjamin

Valentine, and Denjil Holies Efquires, were at the

Bar, upon an Habeas Corpus directed to the feveral

prifons ; and their Counfel was ready at the Bar to

have argued the cafe for them alfo : But becaufe the

fame Return was made as above, they faid, That
all of them would rely upon this argument made by
Mr. Littleton.

Mr. Selden'j Argument *.

UPON the Writ of Habeas Corpus, adfubjicien-

dum fj? recipiendum, directed out of the King's-

Bench to the Lieutenant of the Tower, he returns,

that the prifoner was firft committed to his cuftody

by a warrant of the Lords of the Privy-Council,

dated 4 Martii 5 Caroli Regis, and recites the war-
rant wherein the King's pleafure for the commit-
ment is alfo fignified. And farther, he returns,

that the prifoner is detained by him, by virtue of
another warrant, afterward directed to him, under

the King's own hand, dated the 7th of May follow-

ing ; wherein it is fignified, that he was to take

knowledge, that the commitment was for notable

contempts committed againft Our Selfand Our Govern-

ment, andfor ftirring up of Sedition againft Us, with

* The Editor of Alt Seljen's Works, in his Preface to the third Volume, fays, " This is the Subftance of an Argument made
" in his (Mrdehfai's) own Cite, -and which was pronounced by Mr. Littleton." But as there is fo great a difference between them,
we leave the Reader to judge of that ; and, as it concerns fo grand a point as the Liberty of the Subjeft, have therefore given.

b»th.
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a command to detain him until his Majefty's plea-

fure were farther known, &c. And fo certifies the

Court, that thefe are the caufes of taking and de-

taining him, and brings in his Body according to

the Writ. And, whether upon this Return, the

prifoner ought to be delivered by the Court, upon
fufEcient bail, or remanded to the 'Tower, is the

queftion? That is, fuppofing the Return to be

every way true (as in all cafes it muft be fuppofed,

when the queftion arifes upon a Return) whether

there be fufEcient caufe expreffed in it, for which

the prifoner ought to be remanded ? Or, that the

caufe of the commitment be fuch (as it is expreffed

in the Return) that he ought to be bailed ? If there

were no more in the cafe, but the Lords, or the

King's command only, without farther caufe fhew-

ed of the commitment ; then it were clear, by the

declaration of both Houfes of Parliament, and the

anfwer of his Majsfty to that declaration, in the

late Petition of Right, that the prifoner were to be

remanded. And the objections that fome have

made, out of the Statute of Weftminfter, the firft,

cap. 15. That perforis committed by command of

the King, are not replevifable, and out of Stamford,

Fbl. 73. as if he interpreted bailable (which indeed

he doth not, if he be obferved) to be underftood in

that Statute by replevifable, and the like, are di-

rectly againft the very body of the Petition ofRight,

and were fo fully cleared in the debates, out of

which the Petition of Right was framed, that to

difpute them again, were but to queftion what the

whole Parliament had already refolved on, as the

certain and eftablifhed Law of the kingdom. Nor
is it timely to difpute here again the general power
of commitment, by the Lords or by the King
himfelf. There is a commitment in the cafe, and

there is a caufe (hewed of that commitment, and

of the detainer in prifon ; and the quality of that

caufe only is truly the fole queftion ; to the Ha-

ting of which, the nature and courfe of bails upon
offences, either returned generally upon Habeas

Corpus, or appearing more fpecially upon Indict-

ments, is fhortly to be firft opened. All offences,

by the Laws of the Realm, being of two kinds

:

The firft, punifhable by lofs of life or limb •, the

fecond, by fine, or fome pecuniary mulct, or da-

mage and' imprifonment, or by one of them; and
thofe of the firft kind being Treafon, Murder, Fe-
lonies of lefs nature, and fome more ; and of the

fecond kind, bloodlheds, affrays, and other tref-

paffes: If any prifoner ftand committed (though

before conviction) for Treafon or Murder ; the

Judges, for ought appears in the Books, have not

often ufed to let him to bail, unlefs it have appear-

ed to them, that there hath been either want of

profecution, or of evidence to proceed, or that the

proceeding through difability of the appellant (in

cafe of appeals) as when he is excommunicate, is

delayed ; or that the evidence is flight, or fome
fuch like caufe. So that in the bailing upon fuch

offences of the higheft nature, a kind of difcretion,

rather than a conftant Law hath been exercifed,

when it ftands wholly indifferent in the eye of the

Court, whether the prifoner be guilty or not *.

And according to that, they often let to bail, de-

tain in prifon, or remand the prifoner. Alfo in

Felonies of lefs nature ; which being all, as thofe

of the greateft nature capital, and fo the punifh-

ment of the fame above imprifonment, the impri-

fonment of the offenders without bail, is only ufed

ad falvam cuftodiam, and cannot be uled ad pxnanu
But if a prifoner before conviction, or fomewhat
that fupplies a conviction, (fo therefore alfo fit

enough before conviction) ftand committed for

trefpaffes only, as all offences of the fecond kind

are, and are punifhable only by fine and imprifon-

ment, or by one of them (in which cafe imprifon-

ment is to be the higheft part of his punifhment,

after conviction) there, by the conftant courfe (un-

lefs fome fpecial Act of Parliament be to the con-

trary in fome particular cafe) upon offer of good
bail to the Court, he is to be bailed ; which agrees

alfo with all juftice and exactnefs of reafon, that fo

both the Court may, by his fureties and bail (to

whofe care he is a-new committed) be affured to

have him ready at the day given him upon the bail,

to anfwer all proceeding againft him; and he him-

felf, having fureties that fo undertake for his ap-

pearance, may not be compelled, before convic-

tion, to endure that continually, ad cuftodiam only,

which is the higheft part of what he is to fuffer,

after conviction, ad pcenam. So that in cafes of

imprifonment for offences of the firft kind, divers

circumftances might be, for which fufficient bail

offered, might, according to the ufe, be refufed by

the Court. But in cafes of imprifonment for offen-

ces of the fecond kind, fufEcient bail, offered be-

fore conviction, ought of common right to be ac-

cepted ; faving ftill, where a fpecial Act of Par-

liament alters the Law in fome particular cafe : but

there is no colour or pretence of any fuch Act con-

cerning the cafe in queftion ; fo that we are to exa-

mine it (for the point of bailing) only at the- com-

mon Law.
The ftate then of the queftion is but this : Whe-

ther that expreffion, for notable Contempts againft

Our Self, and Our Government, and for ftirring up

of Sedition againft Us, do denote any offence of the

firft kind ? Which, if it do not, or fo do not, as

that the Court may by the words of it be fufficiently

informed that it is fome offence, at leaft, of the firft

kind ; the bail, in this cafe, ought to be accepted.

The offences in the Return, being two ; firft, nota-

ble Contempts, and then ftirring of Sedition, and both

againft the King.

There can be no queftion made of it, but that all

Contempts, of what kind foever, that are punifh-

able by the Laws of the Realm, are againft the

King and his Government, immediately or mediate-

ly. And although the latitude of them be fuch, as

that fome may vaftly exceed others ; yet they are

all, as Contempts, only trefpaffes, &c. punifhable

only by fine or imprifonment, or by both, but not

until conviction of the parties (as neither are other

like offences) unlefs the Contempt be in the face of

fome Court, againft which it is committed, which

fupplies a conviction. Now in this cafe, the Con-
tempts are only expreffed in a generality, and no

conviction appears of them. So that for that part

of the Return, there can be no colour why the bail

ought not to be accepted. But all the doubt of the

cafe depends upon the fecond offence ; that is, the

ftirring up of Sedition againft the King. Which if ifr

be an offence only of the fame kind as Contempts

are, or a meer trefpafs only to the King
; or, if by

the words of the Return, it appears not to the

Court to be an offence of the firft kind, that is,

either Treafon, or Felony at leaft, (there being no
con-

* Vide?, aflif. pi. 3. 3. aflif. pi. it. 43. aflif. pi. 40.
Brock, tit. Mainprife 6e» & 63. 2 Elix. Dyer, fol. 179. a,

I

26. aflif. pi. 47. 41. aflif. pi. 14. 21 Edw. IV. fol. 25. and 71.
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conviction in the cafe) the prifoner ought to be bailed.

For, unlets the Court be allured, out of the words

of the Return, that the prifoner ftands committed

for fome fuch caufe, for which he might not, of

right, demand his bail ; it is clear they ought to

bail him. It refts therefore to examine the nature

of the offence comprehended in thofe words, ftir-

ring up /edition againft us. If it be any thing above

what is trefpafs only, plainly it muft be either Trea-

fon or Felony. For Felony, no man pretends that

by thole words, any kind of Felony is to be under-

ftood. The queftion then muft be, whether the

fiirring up [edition againft the King, be Treafon or

no ? that is Pligh-Treafon, as all Treafon is that

toucheth the King, as Treafon. For Petit-Trea-

fon, by the Common-Law, is Felony, in regard of

the King, and Treafon only with refpect to perfons

flain, againft the faith and obedience due from the

offender •, and therefore the indictments of it fay,

[elonice tj? proditorie.

In the confideration of the queftion thus ftated,

firft, the ufe of the word [edition, and the fenfe of

it in our Language, and in our Laws, that received

it out of that language, is to be examined ; and
then what thofe won.!s, againft us, import. Out
of both which, it will be eafily concluded, that the

offence, as it is expreffed in the Return, although

it be a great one, yet it is only a trefpafs, and pu-

nifhable by fine only or imprifonment, or both of
them. For [edition, and the general notion of it

;

we have not either in the divifion, or explication of

offences that occur in our Books, an exprefs defini-

tion, defcription or declaration of it, though it oc-

curs fometimes, as mingled with fome other offen-

ces, and the adjective of it oftener than fubftantive :

Nor hath there been yet found any indictment or
proceeding upon the crime of /edition, by that

name fingly, as an offence in Law, clearly enough
known by itfclf. Unlaw[ul affemblies, routs, riots,

commotions, are the neareft, it not the very things

that, by other names do, for the moft part, exprefs

what fedition is in our Laws. Vid. 3 Hen. Vll./ol.

1 di? Brook, riots 4 &? 5. But our language, ra-

ther than our Laws, hath received the word from
Latin, and thence hath in preambles of Statutes,

and of indictments, fometimes inferted it 5 fo that

miffing an exprefs expofition of the word in our

Law, we have reafon to feek for it firft in the lan-

guage whence we received it, and then in the ufe of
it in our own.

In Latin, that which is mutiny, railing of tumult,

affembling of any arm'd power, or conventicles,

or the like, is [edition. Whence it is, that in the

Cwil-laiv/,[editio & tumultus are frequently joined

;

and concitatores [editionis, and aclores [editionis, oc-

cur in the text of that Law *, for fuch as ftir up
[edition. And thence alfofeditio militaris is ufed for

a mutiny of the Soldiers in the Army, in Tacitus

and others, and that for no more than the profeffmg
themfelves againft any command whatfoever given
by the General. In this fenfe it is ufed alfo by a

Lawyer of Ephefits, in the holy text, where Deme-
trius the filver-fmith affembled the reft of his com-
pany againft St. Paul, for preaching againft Diana.
Tor we are (faith he, fpeaking to appeafe the affem-
bly) even in jeopardy to be qccufid of this day's fedi-

tion, for as much as there is no cauje whereby we may
give a rea[on o[ this concour[e of people. Actsxix. 40.
in the fame fenfe lertullus, an Orator and Lawyer,

pleading againft St. Paul at Ccfirea, before Velut

the Governor there, We have found this man a mo-

ver o[ fedition amongft all the Jews throughout the

World, and a chief mainlainer of the [eel o[ the Naza-
renes, Acls xxiv. 5. And fuch like teftimonies are

very obvious. In the felf-fame fenfe the word was
received into our language, as we may fee in that

Act of Parliament againft the Lollards, under Hen.

IV. 2 Hen. IV. c. 15. The words there are, That
they taught openly and privily divers new doclrines,

contrary to the [aith and determinations of the Holy

Church ; and of fuch feci and wicked dctlrine and opi-

nions they make unlawful conventicles and confederacies,

they hold and exercife fchools, they make and write

books, they do wickedly inftrucl and inform people. Et
ad feditionem feu infurrectionem excitant quantum
poffunt, & magnasdiffentiones & divifiones in po-
pulo faciunt. Rot. Pari. 2 H. IV. ». 48. And, as

much as they may, incite and fiir them to fedition and
infurrection, and maketh great ftrife and divifion a-

mong the people, &c. And about the beginning of
Queen Mary, an Act of Parliament was made a-

gainft feditious words and rumours ; in the preamble

whereof, feditious andJlanderous news is mentioned,

and feditious and flanderous writings, and per[ons in-

tending and praElifing to move and ftir [editions (fo it

is in Raftall, and the Roll of Parliament, not fedi-

tious, as in the Statutes at large) difcord, diffenfton,

and rebellion within this Realm 1 &? 2 Phil. Q Mar.

3. And to the fame purpofe, an Act of Explana-

tion of the faid Act of Queen Mary, was made in

the beginning of Queen Elizabeth, 1 Eliz. cap. 6.

wherein mention alfo is of falfe, feditious, and Jlan-

derous news, or tales, againft the Queen. As alfo

in her 13th year, cap. 1. a provifion is made againft

contentious and feditious fpreading abroad of titles to

the fuccejfion of the Crown. And in another Act of

the fame year, c. 2. alfo the bringing Bulls from
Rome, to raife and ftir fedition, is mentioned in the

preamble. And in the 23^ year, another Act 23
Eliz. cap. 2. was made with this title, Againft fedi-

tious words and rumours uttered againft the Queen's

moft excellent Majefty. And in indictments upon
that Statute of the ift and 2d of Philip and Mary,
as it was continued in the Act of the 23^ of Eliza-

beth ; the party indicted for flanderous words, in de-

famation of the Queen, is faid to have been machi-

nans &? intendens feditionem fc? rebellionem infra hoc

regnum Anglia movere & fufcitare, and that advifate,

ti? cum malitiofa intentione, contra ditlam dominant-

reginam, Cs? [elonice ut felo ditle domine regine nunc,

devi[avit &? [crip/it qua[damfalfas, feditiofas, &fcan-

dalofas materias, &c. 34 Eliz. Coke, lib. intrat. tit.

inditlment,fol. 352. col. 3. & 353. 'where the title is

mifreferred to the Act of 1 Eliz. cap. 2.

In the Lord Cromwell's cafe alfo, 20 Eliz. Coke 4.

in ail. de fcandalis, feditio is mentioned againft the

green's proceedings; and feditio domini regis, velex-

ercitus fui, in Bralien, fol. 118. and feditio regni,

vel exercitus, in Glanville, I. 14. c. 1. and feditio

perfona domini regis vel exercitus, in Hengham, c. 2.

Now, for the fenfe of the words fedition and fedi-

tious, it will be moft plain, that in all thefe places,

(except thofe old Books of Braclon, Glaiiville, and

Hengham, the interpretation of whom hath fitted

place after the examination of the objections made
to prove fedition to be treafon) they denoted in our

Language, and in the ufe of our Laws, that re-

ceived them thence, fuch an offence as was not punifh-

able

* ff. ad 1. Juliam majeftatis, lib. 1 . & tit, ad leg. Jul. de vi pnbl, 1. 3, &c. C. tit. de feditiofis, 1. J , & 2.
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able (without fome fpecial provifion by Aft of Par-

liament) otherwife than by fine and imprifonment,

at the utmoft ; and were reputed fingly, but as

words or names defigning tumults, unlawful affem-

blies, routs, faclions, or rebellions againft any part of

the eftablifhed Laws, or publick commands. There-

fore in that Aft of 2 Hen. IV. concerning the Lol-

lards, the punifhment of them that offended againft

the Afts, and werefuch Jlirrers of/edition and infur-

reclion, was, that they fhould be imprifoned only

by virtue of that aft, until purgation, if they pur-

ged themfelves ; and imprifoned and fined after

conviftion, and detained in prifon till abjuration ;

and upon refufal to abjure, or upon relapfe, to be

burnt for Hereticks : But that Aft is repealed by

the 25 Hen. VIII. cap. 14. So, by the Aft of the

ift and id of Philip and Mary, the firft offence of

fpeaking feditious andJlanderous words, or rumours of

the King or Queen, was after conviftion, ftanding

on the Pillory, and lofs of Ears, (unlefs he redeem-

ed them by the fine of 100/.) and three months

imprifonment. And if any, from another's report,

lhall fpeak any feditious and flanderous news of the

King and Queen, he fhould, after conviftion, lofe

one Ear (or redeem it by 100 Marks) and have

one month's imprifonment : And that if any ftjould

malicioujly devife, or write any book or writing, con-

taining any falfe matter, claufeor fentence, of Jlander,

reproach, and difhonour of the King or Queen, to ali-

enate the minds of the fubjecls from theirdutiful obe-

dience, or to the encouraging, flirring, or moving of

any infurrellion or rebellion within this realm -, or, if

any procure any fuch thing to be done (the faid offence

being not punilhable by the Statute of 25 of Edw. III.

of treafon) hefhould lofe his right hand. Aid that the

fecond offence of them that were punijhable by lofs of
Ear, or Ears, fhould be imprifonment during life, and

lofs of all theirgosds and chattels. This Aft of Queen
Mary expired at her death, and agreeable to it was

that provifion of the Aft of 1 Eliz. c. 6. which ex-

tended the fame to Queen Elizabeth, during her

life ; but there is no fuch law at this day in being.

So, in that of the 13 of Eliz. cap. 1; the firft of-

fence of contentious and feditious fpreading abroad of

titles to the fucceffion of the Crown, is punifhed by the

imprifonment of one whole year, and the lofs of

half the offender's goods, and the fecond offence by

the pains of a pramunire. The bringing in of

Bulls alfo from Rome, to alienate the minds of the

fubjefts from their dutiful obedience, and to raife

and ftir fedition and rebellion, is made High-Treafon

by that other Aft of the fame year. By which it

appears, that flirring to fedition alone is in that very

Aft clearly fuppofed of far lefs nature. But that

Aft is alfo expired. In that alfo of the 23 of Eliz.

cap. 2. the reporters of feditious news, or rumours,

againft the Queen, was made lofs of Ears (as be-

fore) or, that to be redeemed at 200 /. befides im-

prifonment of fix months : and the reporters from
another's mouth, to be punifhed according to that

of 1 and 2 of Philip and Mary ; faving, that the

imprifonment, by this Aft, is three months, and

the fecond offence is made Felony, and writing of

any feditious matter, to the purpofes in that Aft of

Queen Mary, is made Felony, upon which Aft
the indiftments of Felony, before-mentioned, are

grounded ; but that Aft alfo expired by the death

of Queen Elizabeth. And in that cafe of the Lord
Cromwell, who brought a Scandalum magnatum a-

gainft the parfon of Northelenham in Norfolk, for

faying, That you like not of me, but you like of them

3

that maintain feditions againft the Queen's proceedings.

Although, in the report of the cafe, fedition generally

be called an open and heinous crime, and delcribed

to be as in the nature of fome great factious affem-

bly, or riot ; yet the defendant juftifks the words,

by this, that the plaintiff and he had difcourfe of
one that preached againft the Book of Common

-

Prayer, and that in their difcourfe, the plaintiff,

faid to the defendant, I like not of thee : To which
he replied, It is no marvel, for you like of them that

maintain fedition (praedift. feditiofam doftrinam in-

nuendo) againft the Queen's proceedings ; and the

juftification allowed good. Whence it appears

clearly, that maintaining fedition generally may be,

fuch preaching of feditious doctrine which is punilh-

able only by the Statute of 1 Eliz. c. 1. by fine and
imprifonment. Out of all which examples, it ap-

pears, that fedition, and Afts feditioujly done, are

of themfelves fingly, no capital crimes, or other-

wife punifhable than by fine or imprifonment, or

both ; unlefs by fome fpecial Aft of Parliament it

be ordained otherwife. And to confirm this alfo,

we may obferve divers other Statutes ; where, routs,

riots, rebellions, and infurreSlions (all which, of them-
felves, if no traiterous attempt appear, by fome overt

Aft, are punifliable but by fine or imprifonment,

unlefs fome Aft of Parliament efpecially ordain a

greater punilhment) have fpecial punifhments ap-

pointed for them; being at the Common Law, but

in the nature of trefpaffes. As in the ij Rich. II.

c. 8. it appears, that in the, 5th year of the fame
King (which is 5 Rich. II. c. 6. Stat. 1.) outragious

affemblies of the people againft the King's dignity, and
his Crown, and the Laws of the land (as every great

riot is) were made Treafon ; which Aft is long fince

repealed. "Whence it is alfo very obfervable to this

purpofe, that in two Afts of Parliament, the one

of the 2 Hen. V. c. 9. Stat. 1. and the other of the

8 Hen.Vl. c. 14. the fimple word riots (which is moft
known in the Law, to this day, for feditious affem-

blies) is taken plainly as an expreffion fufficiently

comprehending affemblies of people, in great num-
ber, in manner of infurreftion, and alfo rebellions,

as will appear plainly, by comparing the preambles

with the bodies of the fame Afts. And in 1 1 Hen.

VII. c. 7. for the punifhment of unlawful raijing and
leading of people, riots, routs, and other unlawful af-

femblies, a form of proceeding is appointed ; where-

in appears moft plainly and exprefsly, that the

punilhment was only by fine and imprifonment,

and the Aft was to continue but till the next Par-

liament, when it expired. Therefore alfo by the

Aft of 3 & 4 Edw. VI. c. 5. entitled, An ASi for
the punijhment of unlawful affemblies, and rifing of the

King's Subjecls, it was ordained, That if any perfans,

to the number of twelve, or above, being affembled to-

gether, fhall intend, with force of arms, unlawfully

and of their own authority, to kill or imprifon any of

the King's Privy-Council, or to alter, or change any

Laws eftablifhed by Parliament, and fhall not depart

and retire to their own habitations, within one hour

after command made by the Sheriff, fome Jujlice of

the Peace, or other fuch Officer, in that behalf; the

offence fhould be High-Treafon. And if fuch perfons

affembled, to the pulling down ofditches, or laying open

inclofures, or to the committing of fome fuch more

offences, retire not within that fpace, that it fhall be

Felony in them. And if any fhould incite fuch perfons

to any fuch ail, by fpeaking, ringing a bell, founding

a trumpet, firing of beacons, or the like ; infomuch that

they remained together after anyfuch command, as afore-

faid
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by the /pace of an hour, and commit any fuch AH,
as aforefaid, it fhould be Felony alfo. And the per-

fons fo offembled, and remaining together, to the num-

ber of forty, by the fpace of two hours, are by the

fame made Iraitors. And that if the number be above

two, and under twelve, that with force of arms, un-

lawfully, and of their own authority, affembled for

the cafting down of ditches, inclofures, and diversfuch

other things, their flaying together after fuch command
by the fpace of an hour, fhould be punifhed by a year's

imprijonment, and fine andranfom at the King's plea-

fure. And it is alio in the fame Ad: ordained, That

if any perfon fhall procure, move, or ftir any other per-

fon, or perfons, to arife, or make any traiterous or

rebellious ajfembly, to the intent to do any of the things

before-mentioned, itfhould be Felony. Andfurther, that

if any perfon were fpoken to, moved, or ftirred to make
any commotion, injurreElion, or unlawful affembly for

any of the intents before-mentioned, and did not tell

it within twenty-four hours afterward, unlefs he have

fufficient excufe, tofame head Officer where fuchfpeak-
ing were had,fhould Juffer imprifonment , until he were

difcbarged by three juftices of the Peace, whereof one

to be of the quorum. This Aft was to endure till

the end of the next Parliament only, which was in

7 Edw. VI. and then, cap. 1 1. it was continued till

the end of the next, which was in i Mar. feff. 2.

wherein, c. 12. it is repealed, and another of the

fame nature made. Both which fhew moft evident-

ly, that thofe unlawful afTemblies, infurredions,

commotions, and the like, which are plainly Sedi-

tions, provided for by thofe Ads, were before but

trefpaffes, punifhable only by fine and imprifon-

ment. That of the 1 Mar. feff. 2. c. 12. is intitu-

tled, An Acl againft unlawful and rebellious afjemblies,

where the claufe of the Privy-Counfellors (that

was in the 3 & 4 Edw. VI.) is omitted ; and the

reft of the offence touching the altering of Laws, is

expreffed, as in that of Ed. VI. faving that the

crime is made Felony, whereas it was Treafon by
that of Ed. VI. The reft of that Ad of 1 Mar. is,

for the moft part, agreeable with that of Ed. VI.
faving, that none of the offences are Treafon by
this Ad, but Felony at the moft. And for the be-

ing fpoken to, or ftirred to make any commotion,

and not difcovering it, here, in this of Queen Mary,
the offender is to fuffer imprifonment only for three

months, unlefs he be difcharged by three Juftices of
the Peace, as in that of Ed. VI. This of Queen
Mary, was kept on by continuance only, from one
Parliament to another, during her time ; and in 1

Eliz. c. 16. it was made to continue during the life

of Qpeen Elizabeth, and at her death expired. To
this purpofe alfo the Ad of 14. Eliz. c. 1. is obfer-

vable ; where, unlawful practices, fecret confpiracies

and devices, to take or furprize any of the Queen's

fortified CaftLs, and the malicious and rebellious intent

of furprizing, or taking them, being expreffed by overt

Acl, or word, are made Felony ; and the not giving

them up within fix days after command from her, is

made Treafon ; which Ad alfo expired with her life.

Here the offences made Treafon and Felony by the

Ad, were both Seditions of a high nature ; and yet

but trefpaffes before the Ad made, nor are they
other now the Ad is expired. For the furprizing

or detaining of a Caftle, without levying a war, or
fome other Ad of Treafon (as in Sberley's cafe in

Dyer) was not Treafon, but by that Ad. To
tlitfe we may juftly a<Jd that cafe of the Earl of
Northumberland in 5 Hen. IV. rot. pari. n. 11, 12.

&c. He acknowledged by writing, in Parlia-

Vol. VII.
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ment, that he was guilty of not keeping the Laws at

ligeance asketh, and of gathering power, and giving

of liveries (which are the words of the Parliament-

Roll) and upon fpecial confideration had, by the

Lords and Judges in Parliament, of the nature of

the offence thus fet forth, they adjudged it was nei-

ther Felony nor Treafon, but only Trefpafs ; and
fo are the exprefs words of the Roll. Yet the ga-

thering ofpower, and giving liveries, and breaking of

allegiance, are large expreffions of that, which in it-

felf was truly fedition, and that of a high nature.

And thus, both by the ufe of the word, and the

punilhment provided, in fome cafes in Parliament,

for remedy of the offence (without which fpecial

provifion it is never found capital, it appears clearly

that fedition, or the fiirring offedition, alone, at the

Common Law, (and no Statute, now in force, hath

ordained otherwife) is but trefpafs, and punifhable

only by fine and imprifonment.

Now for the words againft us ; that is, againft the

King. There is no doubt at all, but that all offen-

ces are againft the King. Every flight trefpafs, by

the Law, is contra pacem domini Regis, and whatfo-

ever is againft his peace, is againft him ; as alfo di-

vers indidments of meer trefpaffes, conclude with

in contemptum domini Regis ; and contra coronam 13

dignitatem fuas: As in an indidment for hearing of

mafs, is contra pacem, dignitatem & coronam domini

regis. All which import againft the King. And that

Ad of 23 EHz. is made againft feditious words a-

gainft the Queen's moft excellent Majefty ; which, even

after the Ad, remained not capital, being before

but trefpafs. And in the preamble of that of 14
Eliz. it appears, the Ad was made againft unlawful

practices, fecret confpiracies and devices, ftirred and

moved againft our fovereign Lady the Queen; in feek-

ing unlawfully to take her Caftles, Fortreffes, and the

like. And in Brailon, fol. 119. b. §. 3. ti? 120. b.

§. 6. the concealing of treafure, which is punifhable

by fine and imprifonment, is exprefsly faid to be,

gravis prafumptio contra regem, t5? dignitatem, &
coronam fuam ; as alfo the not keeping the affiles of

bread and ale, and the like. . Neither is there any
doubt of this, but that the words, againft the King.,

may be applicable to any kind, and as well to the

leaftas the greateft kind of offences, and imply no-

thing that increafes the offence above trefpafs.

It follows then, for the laft part of the confidera-

tion, that (fedition being but that which we other-

wife call unlawful affemblies, riot, mutiny, rebellion,

or the like ; and every offence punifhable, being

againft the King) the flirting up offedition againft the

King, which is, or may be, the ftirring up of a rout,

unlawful ajfembly, mutiny, rebellion, or the like, a-

gainft fome ordinary, or extraordinary command,
procefs, writ, or execution of fome eftablifhed

Law, is no other offence, by the expreffion in the

return •, nor can thereby be underftood to be other

(without fome fpecial Ad of Parliament have alter-

ed the Law) than trefpafs, and punifhable only by

fine and imprifonment, and fo, by confequence, no

Treafon. As for a fpecial Ad of Parliament, thac

maketh fedition againft the King, to be higher than

trefpafs, there is none fuch extant. Among all the

Ads of Parliament that are in force, there is none

gives any colour here, but that of 25 Ed. III. where-

in Treafon is declared : And in that Ad, only thefe

words 5 If any one levy War againft our Lord the

King, in his Realm, or be adhering to the enemies of

our Lord the King in his Realm, giving 10 them aid or

comfort in his Realm, or elfewbere, and hereof beat-

H h tainted.
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tainted of overt Aci, it is High-Treafon. The other

words concerning other and higher Treafon?, in

that Act, have nothing that can fo much as of

themfelves; fappofe a /edition againfi the King. But
it is true$ thftt in thefe before recited, there may be

a [edition againft the King ; that is, the levying bf

War againjl the King may be by [edition, or the ad-

hering to the King's enemies, or the levying of War
againjl him, may be, by a low expreffion, perhaps

ftiled fedition againfi the King ; as in every greater

crime, as in thett, trefpafs may be included, or un-

derstood. Now, unlefs on the other fide, in that

which is fedition againft the King, Treafon muft he-

ceffarily be underftood, thefe words of the 25
Ed.\\\. make no more to prove that fedition is

Treafon, than any Act againft theft, can prove

that trefpafs is Felony. Therefore alfo in that very

Aft of 25 Ed. Ill, the riding openly or fecretly with

armed men to kill or rob another man, or to take

him, and keep him till he make fine and ranfom

for his deliverance (though it be plainly fedition a-

gain/t the King, it being againft his Peace, his Laws,

and his Crown and Dignity) is but Felony, if rob-

bery be committed with it, and trefpafs only if im-

prisonment till fine and ranfom. And fo it is de-

clared exprefsly in that Act. And though there

have been divers Acts of Parliament fince that of

the 25 Ed. III. that have made divers other facts

Treafon, yet there is none of them that remain un-

repealed, or. not expired, that make any fuch fact

Treafon, as is of the nature of /edition againft the

King : And except only the Treafons made by thofe

fpecial Acts of Parliament that remain in force (as

thole concerning Bulls from Rome, Jefuits, clip-

ping of Coin, and fome few more) there is nothing

at this day Treafon, faving what is comprifed in

that Act of 25 Ed. III. to which fome fpecial

Laws* have in the ages fince Ed. III. now and

then reduced all Treafon, by abrogating all inter-

venient Laws of Treafon. And by that Act, if

there be a doubt that happens before the Judges,

by reafon of any new cafe that comes before them,

they ought not to judge it Treafon, until it be

enacted by Parliament to be fo. And it doth, in

the fame Act, appear, that before that time, there

was a greater latitude of Treafon, than at any time

fince. Now, even in that time, there is an exprefs

judgment of the very point in queftion , though not

in the fame terms with this cafe, yet in the felf-fame

fenfe, as if this cafe had then been before the Judges.

It was the cafe of one Ruffel; he was imprifoned by

the Juftice of North Wales, in 9 Ed. II T. and re-

turned to be fo, eo quod A. B. impofuit ei fecif/e de-

bttiffe diverfas feditiones, tx?V. dominum regem tan-

gent'es. Upon this return, the Court adjudged, that

the offences contained in the Return, and as they

could thereby be underftood, were fuch for which

he ought to be bailed ; and they gave their reafon

with the judgment, becaufe it did not appear what

kind of feditions againft the King were meant by it.

Eo quod non fpeciftcatur quales feditiones, &c. Ideo

dimittendus, by mainprize or bail, which to this

purpofe are all one. For if the fedition had been

with traitorous intents, and fo exprefled, then it had

been Treafon, for which they would not have let him

to mainprife. But becaufe fedition againft the King,

might be of divers other natures, and mere trefpaffes,

therefore they faid, ideo dimittendus eft, exprefling

therein the right of the prifoner, that he might juft-

\j claim to be bailed^ and by law ought to be bailed,

and not only that he was bailable. But three ob-

jections may, perhaps, be made to this judgment, to

make it differ in fubftance from the cale in queftion.

The firft, that A. B. impofuit ei feciffe debuiffe diver-

/as feditiones, £3c. which being as an accufacion in fo

general terms, was not certain enough to make him
anfwer to it, and thence might be caufe of the

judgment. The fecond, that it is not contra domi-

num regem, or againft the King, as the cafe here is,

but tangentes, or touching the King. And the thirds

that here is the King's Warrant witrieffing the of-

fence, and command for inlprifonmentj and in that

of 9 Ed. 111. only the charge bf a Subject and the

commitment of a Subject. To all three, the reply

is eafy. For the firft, it is plain, that the Juftice of
North Wales, ftiews the reafon of the imprifonment

to be, becaufe Ruffel was charged by A. B. to have
committed fedition touching the King, as every one

that is returned to ftand committed tor any offence,

is fuppofed to ftand fo committed, becaufe fome-
body charged him, or accufed him, or can teftify

againft him ; and that is here more particularly ex-

prefled, which in every Return is fuppofed to be

underftood in the general words. As, fuppofe the

Return were, that fuch a one Hands committed for

Treafon, or Murder, upon the accufatibn, teftimoi

ny, or examination of A. B. taken thus, or thus ;

would the Court bail him the fooner for that addi-

tion ? And in Returns, it was never expected that

there fhould be fuch Certainty as that the prifoner

might plead and be tried. Which can never be

done from Returns, but only by Appeals or Indict-

ments, wherein the offence is in fpecial fet forth by
time, place, and all circumftances. Or, if they had,

in this cafe of Ruffel, expected or confidered fuch a

certainty, they ought not to have let him into main-

prize, or bailed him ; but clearly difmifled him.

For, if an appeal, which is an accufation, were

brought againft a man, or an indictment put in dedi-

ver/ts murdris, or demurdro, generally : or, deprodi-

tione generally ; clearly, upon fuch an appeal or in-

dictment, the Court would not put the party neither

to anfwer, nor fo much as to the trouble of bail or

mainprife, becaufe fuch a charge that way, were

merely void. For in appeals and indictments, the

particular circumftance, and the fpecial offence muft
always be fet forth, or elfe they are void ; but, in

Returns, the general expreffion is fufficient for the

Court to judge, whether the offence be fuch, as

that the prifoner ought to be bailed or no, as the

common and moft known practice is. So that the

firft objection is of no force. For the fecond, it is

certain, that the words tangentes regem, and contra

regem, in matter of offences, occurring in our Laws,
are taken as fynonimous. As in 25 Ed. III. Stat.

de clero, cap. 4. we have 'Treafons or Felonies, touch-

ants auters perlbns que le roy mefme ou fon royal

majeftie, touching others than the King ; which is

the fame with, being againft others than the King, or

befides the King ; that is, petit Treafons, (which are

both Treafons and Felonies) as it appears in Stam-

ford, /. 2. c. 43. fol. 124. b. High-Treafon being

touching the King, or againfi the King, or extending

te the King ; which is the fame in 25 Ed. III. de

proditionibus. Where the fenfe of the words appears

by a Law made but few years after this very cafe of

Ruffel. So in Weftmin. 1. cb. 1 5. Treafon que toucha

le roy mefme, is exprefsly for Treafon againfi the

King

;

Vid. n Rich. II. c. 3 pet 3. 1 Hen. IV- c. 10. 1 Ed. VI. c. 12. 1 Mar. pari. 1. c. 6.
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King ; that is, High-Treafon. And Bratlon, fol.

119. b. §. 2. calls the counterfeiting the Great Seal,

which is High-Treafon to this day, Crimen lafa ma-

jeftatis, quod tangit coronam Regis, or Treafon againjl

the King. And in this latter age, we fee in the Sta-

tute ot j 4 Eliz. cap. 2. that Treafon touching (be

per/on of the Queen, and Treafon concerning the per-

fon of the Queen, are both as the fame, and both for

Treafons againjl the Queen'sperfon. So that tangenles

regent, and contra regent, dtnote the felf-fame thing

in the Law, and for that matter, Ruffel's cafe, and

this Return are of the felf-fame nature. Now for

the third objection concerning the King's warrant

and command in this prefent cafe, which is not in

that of Ruffel's, but only the accufation, or charge,

and command of a Subjeft. For the command
fingly confidered, it is clearly againft the Petition of

Right : But if it be confidered here (as it ought)

joined with the caufe of commitment, then the

caufe is only confiderable by itfelf, as expreffed by

the warrant. But there is no Book- cafe, Aft of

Parliament, or other teftimony of Law with us,

that in this kind of confederation makes any diffe-

rence between the expreffion of an offence, in a

Return of the King's warrant, and the expreffion of

it in a Return of a Subjeft. For all Returns of this

kind, in judgment of Law, are fuppofed true •, and

the fole point examinable, for matter of bail, is

the nature of the offence; unlefs the commitment
were by one that might not commit, or that fome
other circumftance, not concerning thefe matters,

were in the cafe. And befides, in 22 Hen. VIII. rot.

38. Parker' s cafe, & 1 Hen. VIII. rot

the King's command for commitment for Murder,
and other offences of high nature, hath been in the

Return, where the Prifoner was bailed. Nor will

there remain any colour of teftimony to maintain

this laft objeftion.

And as againft this cafe of Ruffel (which is fo fully

in the point) thefe objections may be made 5 fo a-

gainft the main, the conclufion, it may be objected

out of thofe old Authors, Bratlon, Glanville and
Hengham ; that Bratlon in exprefs words, makes
feditio domini Regis to be Treafon : Si quis aliquid

egerit (faith he, fol. 118. b.) ad feditionem domini

Regis, vel exercitus fui, vel procurantibus auxilium ci?

conjilium prabuerit vel tonfenfum, it is crimen lafa

majeflatis, to be punifhed with death, and fo fuppofes

it High-Treafon. So Glanville, Si quis machinatus

fuerit, vel aliquid fecerit, in mortem Regis, vel fedi-

tionem regni, vel exercitus -, he faith it is likewife

Treafon. And Hengham bringing examples of the

Placita de crimine Ufa majejlatis, adds, ut de nece

vel Jeditione perfona domini Regis, vel regni, vel ex-

ercitus. Where we fee, feditio Regis, or regni, or

exercitus, is fuppofed Treafon. But the anfwers

to the authority of thefe old Authors is various,

Firjt, However they were all three (if at Jeaft that

of Glanville be the work of Sir Randal Glanville,

Chief- Juftice of England under Hen. II.) learned and
• famous Judges in their ages, yet they lived fo long

fince, and the reft of the particulars of which they

write, are lb different (whether we obferve the Pleas

of the Crown in them, or the Pleas between party

and party) from the practice and eftabifhed Laws
of the enluing ages, that their authority is of flight

or no moment, tor direction in judgment of the Law
at this day, though it be very co.ofiderable in examina-
tion what the Law was in their times -, and that way
it fometimes is ufed as an ornament in argument on-

ly, as it is faid in the commentaries of them. The firft

Vol. VII.

ofthem died about 400 years fince ; the fecond, about

350 ; and Hengham about 300 years paft. Second-

ly, The words of feditio Regis, or regni, are an ob-

fcure expreffion, and hardly fo intelligible as that we
may know what they meant. For what an fedition of

the King mean, in Englifh, or in Latin, as they ex-

prefs it ? And if it be taken iorfedition againft the King

(as indeed the like words are interpreted in Scottifb,

out of the Regiam majeflatem, by Mr. Skene) it muft

be fo taken againft all Grammar, and ufual context

of words ; for no more than tumultus Regis, rebellio

Regis, infurretlio Regis, is tumult againft the King,

or rebellion againft the King, or infurreilion againft the

King, is feditio Regis, in force of Language, fedition
againft the King. Thirdly, Admit it be rightly ta-

ken iorfedition againft the King, in thofe old Authors,

yet the Statute of 25 Ediv. III. de proditionibus, fo

fettles the Law for Treafon, that whatfoever was

Treafon, before that Aft, and is not comprifed with-

in that Aft, is no Treafon at this day, unlefs fome
fpecial Aft of Parliament have ordained it. Fourth-

ly, The conftant courfe of tefti monies, as they are

before fhewed, fince the 25 of Ed. III. prove ex-

prefsly, that only fedition againft the King is taken

for a lefs offence, and mere trefpafs. Fifthly, In

particular offences, we fee Bratlon, (whofe autho-

rity is the chief of the three, whether we regard the

expreffion, or the quality of the writer) differs

much from the Common Law of the later ages : and

fo much, that he is direftly, in fome things of great

moment, contrary to the clear known Law, both

of the prefent and of ancient times. As, he allows

no killing of a man to be Murder, but what is done

fo fecretly, that it is not known who doth it. Brac-

ton, I. 3. de Corona, fol. 134. b. & 135. And
that if the offender be taken, or, if the party hurt

live long enough to difcover him that hurt him,
though he die afterward, it is (faith he) no Mur-
der. Which is direftly contrary to the Law, yet

altered by no fpecial Aft of Parliament. So, Si

quis alterius virilia abfeiderit, & libidinis caufa, vel

commercii caftraverit, fequiUir (faith he) p. 144. b.

§. 3.) pcena aliquando capitalis, aliquando perpetuum

exilium, cum omnium bonorum ademptione ; whereas

there is no fuch thing in the Laws of England. But
indeed, by the Civil Law, Qui hominem libidinis,

vel promercii caufa caftraverit, pcena legis Cornelia

de ftcariis punitur ; that is, is punifhable capitally.

ff. ad leg. Cornel, de ficariis. A3. §.4. cif /. 4. §.

ult. Whence doubtlefs Bratlon (who cites often,

to other purpofes, the very texts and words, and
quotes the places of the Digejls, and the Code) had
thatpunifhment for fuch as gelded men. And thence
alfo had, by all likelihood, that touching fedition.

For, by the Civil Law, all fedition, publick raifing

of tumults, gathering armed men, without publick
authority ; and whatfoever is but with us as a com-
motion or riot, is Treafon (crimen lafa majeflatis) and
capital. To which purpofe there be divers texts in

that Law ff. ad leg. Juliam majeft. I. 1 . eff de penis,

I. 38. §. 2. de appellaiionibus, I. 16. C. de fediticfts,

I. 1. 2. £sff. which doubtlefs he both read, and
often followed : and by concilatores feditionis, orftir-

rers up of fedition, by that very name were condem-
ned as capital Traitors. But this was never, for

ought appears, Law in England ; but the contrary

appears plain enough by what is already faid.

Sixthly, For anfwer to the objeftions out of BratJon
and Glanville, if their authority fhall be taken fuf-

ficient to maintain fedition to be Treafon ; then will

it be as reafonable to prove, that in fuch a cafe bail

H h 2 alfo
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alfo fhould be taken. For Brablon faith exprefsly

of that and other Treafons that he joins with it,

that the prifoner ought to be bailed, unlefs an accufer

be prefcnt. Si quis, faith he, de hoc crimine defama-

tus fuerit, tunc videndum erat utrum appareat accufa-

tor, vel non -, fi autem nullus appareat, nijl fola fama
qua tantum apud bonos & graves oriatur, hie falvo at-

taehiabitur per falvos &? fecuros plegios ; velfi plegios

non habuerit, per careeris inclufionem, donee de cri-

mine Jibi impojito Veritas inquiratur. And Glanville

faith exprefsly, that although an accufer be prefent,

yet he is to be bailed. Etiamfiaccufator fuerit (faith

he) accufatus dimittitur per plegios ; ant fi non fuerit,

in carcerem dimittitur. So that either the authority

of ihefe old Authors is, of no moment, for the rea-

fons before fhewed •, cr if it be valuable, and that

advantage muft be taken from them, -it is as

realbnable that their other opinion, for the bail, be

as well accepted and allowed of in this caTe. But
there remains, perhaps, one objection, out of the

opinions of Trefilian and Belknap, the two Chief-

Juftices; and oi"i Holt, Fulthorp, and Burgh, Juftices

of the Common-Pleas, and Lockton, one of the King's
Serjeants in n Rich. II. (Vide 21 Rich. II. c. 11.

fee the Roll :) Who being, among other things,

demanded at Nottingham by the King, and charged

toanfwer, upon their faith and legiance to the King,
' how they ought to be punifhed that did interrupt

the King, fo that he might not exercife thofe things

that pertaineth to his regality and prerogative ; (in

which words perhaps, may be included all kind of
fedition againft any proceeding, procefs, or ordi-

nary command of the King) with one aflent they

anfwered, That they ought to be punifhed as Trai-

tors. And if that were Law, it were hard to find a

fedition againft the King, but that it were Treafon.

For all his proceedings, procefs, and ordinary com-
mands, belong to his regality, and prerogative, and
every fedition againft him, is a kind of interruption

of the exercife, at lead of thofe proceedings, pro-

cefs, and ordinary commands.
It is true, that in the 1 \th of Rich. II. fuch an

anfwer, among divers others of like nature, were

given by thofe Judges, and that Serjeant ; and they

put their Seals alfo to them. But it is as true, that

for thefe very anfwers they were accufed by the

Commons in Parliament, the felf-fame year, where

they anfwered upon theaccufation: Firft, That the

anfwers were written in the original to which their

Seals were put, otherwife than their meaning was, in

fome part. Secondly, That they had been threat-

ned to make no other anfwer than what might agree

xvith the King's liking. Thirdly, That their an-

fwers proceeded not of their free-will, but for fear

of death ; and that fome of them had revealed as

much to the Earl of Kent, defiring him to witnefs

as much hereafter if time ferved. Rot. Pari. 11

Rich. II. a. 14. &? vide Stat. 1 1 Rich. II. c. 3, 5,

&c. Notwithstanding all which, at the inftance of

the Commons, they were judged all by Declaration

in Parliament made by the King and Commons
(which was according to the Act of 25 Ed. III.

and fo by Act of Parliament) to be Traitors, and

to fuffer as in cafe of Treafon ; good part of which

proceeding is remembered in the Statutes of that

year, but much more in the Rolls of that Parlia-

ment. And although in the Parliament of 2 1 of

Rich. II. that Parliament, and in particular, this

proceeding againft the Judges, were wholly an-

nulled, and their anfwers adjudged good ; as ap-

pears in the printed Statutes of that year, 21 Rich.
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II. c. 12. yet in the ift of Hen. IV. it was de-
clared by Parliament, 1 Hen. IV. .c. 3. that this

proceeding of Parliament of 21 of Rich. II. being
caufed by a certain number only, of the Members
of Parliament, and that the Statutes, Judgments,
Ordinances, and Eftablifhmenis, were made, ordain-
ed, and given erroneoujly and deceitfully in great dif-
herifon and final deflrutlien, and undoing of the liege

people of the realm. Where alfo it was further de-
clared and adjudged, in the fame Parliament, that
all the Parliament of 21 Rich. 11. and all circum-
ftances and dependents thereupon to be of no force or
value, but annulled. And befides, that the Parlia-
ment of the nth of Rich. II. wherein thofe Judges
were- condemned as Traitors, for that anfwer, and
all the reft of that kind, fhould be firmly holdenani
kept, after the purport and effebJ of the fame, as a
thing made for the great honour and common profit of
the Realm. So that that anfwer of the Judges, in

the 1 1 of Rich. II. fo highly condemned as falfe

and erroneous, by two Parliaments, both which
have to this day continued in firm ftrength, is of no
weight to prove thatfedition againft the King is Trea-^
fon. Nor doth any thing elfe prove it, but the con-
trary is manifefted by the arguments before urged.
And by confequence, it is only trefpafs againft the
.King, and punifhabl.e by fine and imprifonment,
and therefore the prifoner returned to ftand com-
mitted for ftirring it up againft the King ought to
be bailed.

Some days after Sir Rob. Heath, the King's Attor-
ney-General, argued, That this return was good,
and that the parties ought not to be bailed : And
that within the return there appears good caufe of
their commitment, and of their detaining alfo.

The cafe is great in expectation and conftquence : and
concerns the liberty of the fubject on the one parr,

whereof the argument is plaufible; and on the other

part, it concerns the fafety and fovereignty of the

King, which is a thing of great weight. The con-
fideration of both pertains to you the Judges, with-

out flighting the one, or too much elevating the

other. The Return, which now is before you, is

entire; but I will firft confider it as divided in

parts. Firft, the firft Warrant, which is that of
the Lords of the Privy-Council, is general, that ic

was by the command of the Lord the King : and
this in former times was held a very good return,

when due refpectand reverence was given to govern-

ment ; but, lempora mutantur. And this return is

no way weakned by any latter opinion ; for notwith-

ftanding that, the firft commitment of a man may
be general : for if upon the return, the true caufe

fhould be reveal'd to the Goaler, by this means,
faults fhould be publifhed and divulged before their

punifhment, and fo the complices of the fact will

efcape, and it is not fit that the Goaler, which is

but a minifterial Officer, 'fhould be acquainted with

the fecrets of the caufe. But when the caufe is return-

ed in Court, more certainty is requifite ; for then

(as it hath been objected) fomething ought to be

expreffed to which the party may anfwer, and upon
which the Court may ground their judgment. And
to this purpofe, the Petition of Right hath been

much infilled upon ; but the Law is not altered by

it, but remains as it was before. And this will appear

upon the view of all the parts of the Petition, x. The
occafion of the Petition, and the grievance, is fhewed

in thefe words, Divers of your Subjetls have been

of late imprifoned, without any caufe fhewed, &c. But
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in this return there is a caufe (herved, to which the

parties may anfwer. Then, 2. the prayer of the

Petition is, That no freeman, in any fuch manner

as before is mentioned, be imprifoned or detained ;

that is, fuch manner of imprifonment, the ground

whereof doth not appear. Then the anfwer" of the

King to the Petition was in fundry words •, 2 June

1628. in thefe words, The King willeth, that right

be done according to the Laws and Cuftoms ofthe Realm,

&c. Which anfwer gave not fatisfaction. And af-

terwards his anfwer was in a Parliamentary Phrafe,

Soil droit fait corns eft dejire. But afterwards on the

26 of June, 1628. the King expreffed his intention

and meaning in the 'faid anfwer. " It muff, be con-
" ceived, that I have granted no new, but only con-
" firmed the ancient Liberties of my fubjects, &c."
A Petition in Parliament is not a Law, yet it is for

the honour and dignity of the King, to obferve and

keep it faithfully •, but it is the duty of the people

not to ftretch it beyond the words and intention of

the King. And no other conftm&ion can be made
of the Petition, than to take it as a confirmation of

the antient liberties and rights of the fubjects. So

that now the cafe remains in the fame quality and

degree, as it was before the Petition. Therefore

we will now confider, how the Law was taken be-

fore the Petition ; and for the difcuffmg thereof,

we will examine the fecond part of the Return, and

in it, two things, 1. If the Return, as it is now made,

fhall be intended for true. 2. Admit that it is true,

if there be any offence contained within it, which is

good to detain the prifoners. For the firft, it is

clear, that the caufe fhall be intended true which is

return'd, though in truth it be falfe ; and fo are 9
H.V 1 . 44. and F. Corpus cum caufa, and 2 . Coke's Rep.

11. p. 93. Bagg'scafe. 2. It feems, that there is fuch

a crime contain'd in this return, which is a good
caufe for detaining the Prifoners. It is true, that it

was confidently urged in Parliament, in 3 Car. that

general returns, that were committed by the com-
mand of the Lord the King are not good : and that

thofe arguments remain as monuments on record, in

the upper Houfe of Parliament ; but I will not ad-

mit them for Law. But I will remember what was

the opinion of former times, 22 H. VI. 52. by New-
ton-, a man committed by the command of the

King, is not replevifable. And the opinion cannot

be intended of a replevin made by the Sheriff, be-

caufe the principal cafe there is upon a return in this

Court. 33 H. VI. 28. Poyning's cafe, where the

return was, That he was committed by the Lords
of the Council, and it was admitted good. It is

true, that this opinion is grounded upon Weft. 1.

c. 1 5. but I will not infill upon it. But the conftant

opinion hath always been, that a man committed
by the command of the King is not bailable. In

9 H. VI. 44. it is faid, That if one be taken upon
the King's fuit, the Court will not grant a fuperfe-

deas. The contrary opinion is grounded upon
Magna Charta, which is a general Law, and lite-

rally hath no fenfe to that purpofe ; and it is con-

trary to the ufual practice in criminal caufes, in which

the imprifonment is always lawful until the Trial,

altho' it be made by a Juftice of Peace, or Con-
ftable. And that a man committed by the com-
mand of the King, or Privy-Council, is not bail-

able, he cited 1 Jacobi, Sir John Brocket's cafe. 8

Jacobi, Ihomas Cefar's cafe. 12 Jac. James Demai-
jrm'scafe. 43 Eliz. William Rinch's cafe. And
in the cafe M. 36 Eliz. and 4 and 5 Eliz. Richard
Thimelby's cafe. And faid, that there are innume-
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rable precedents to this purpofe. M. 21 id 22 Eliz, •

upon the return of an Habeas Corpus it appears, that

Michael Page was committed by the command of

the Lord the King, but was not delivered •, and

after was arraigned in this Court, and loft his hand.

And at the fame time, Stubbs was committed by
the command of the Lord the King, for feditious

words and rumours, and he loft his hand alfo upon
the fame Trial. M. 17 &? 18 Eliz. upon Ha-
beas Corpus for John Loan, it was returned, That
he was committed for divulging fundry feditious

writings, and he was remanded. And 7 H. VII.

roll. 6. Rug's cafe ; and roll. 13. Chafe's cafe, where

the return was, That they were committed by the

command of the Lord the King, and they were not

delivered : and this was alfo the opinion in this

Court, M. 3 Car. and after the faid time the Law
is not altered ; and fo, I hope, neither are your opi-

nions.

But to confider the particular caufe mentioned

in the return, I will not rely upon the firft part of

the words, although they be of great weight, but

only upon the laft words, for Jlirring up of

fedition againft Us. But it hath been objected,

that Sedition is not a word known in the Law : But

I marvel that the fignification of the word is not

underftood, when it is joined with the words,

againft us,—this ought to be underftood, Sedition

againft the King, in his politick capacity. Sedition

hath fundry acceptations, according to the fobject

handled, as it appears Coke's 4 Rep. p. 13. Lord
Cromwell's cafe, which hath been cited. If it be

fpoken of a man, that he is feditious, if it be of a

Company in London, it fhall be underftood fedition

in the Company ; if it be fpoken of a Soldier, it

fhall be taken for mutinous. Mr. Littleton, who
argued this cafe, very well faid, That Tacitus ufed

this word, and it is true ; and he fays, That there are

two manners of feditions, Seditio armata & togata ;

and the laft is more dangerous than the former. But
couple it with the fubfequent words here, [againft

Us~) the interpretation and fenfe thereof is eafy, aTid

loquendum ut vulgus. Mr. Littleton fhews the ac-

ceptation of this word in divers places of Scripture,

and I will not reject them, for they make for me •

20 Numb. 3. the Latin is,

—

populi ver/i junt in fedi-

tionem ; and it is englilhed'

—

murmuring—but clear-

ly it was High-Treafon againft the Governor, and

God himfelf. 26 Numb. 9. in feditione Corah— it is

manifeft, that that was a great Infurreftion. 1 2 Jud.

1 . facia eft ergo feditio in Ephraim, The Ephraimites

rofe againft Jepbtba ; and he at the fame time was
their Judge and Governor, fo it was the height

of Infurrection. It is true, that in 15 Acls 2. facia

eft feditio ; and in fome tranflations it is, Orta eft re-

pugnantia non parva, for it may be taken in feveral

fenfes. 19 Acls 40. the Town-Clerk there knew
not how to anfwer for this day'sfedition, or infurrec-

tion ; and no doubt he was in great peril, for it was

a great infurrecTiion : and I wifh the greater ones

were as circumfpect as he was. 24 Acls 5. Tertullus

accufed Paul of fedition, and doubtlefs it was con-

ceived a great offence, if you confider the time and

other circumftances, for they were Heathens and

Romans. And although he in very truth taught

the Gofpel of God, yet he was taken for a peftilent

fellow, and as a perfuader to fhake off Government.

Braclon, lib. 3. de Corona, c. 2. ranks Sedition amongft

the crimes lafa Mojeftatis. But it hath been ob-

jected, that if it be a capital offence, it ought to be

Felony or Treafon. To this I fay, that it cannot

be
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be Felony,- but it may be Treafon, for any thing

that appears* It is true, that by the Statute of 25
E. III. Treafons are declared, and nothing fhall be

called Treafon* which is not comprifed within the

faid Statute, unlefs it be declared fo by Act of Par-

liament. But upon Indictment of Treafon, fuch

Sedition as this may be given in evidence, and per-

haps will prove Treafon. And the return is not,

that he was feditious, which fhews only an inclina-

tion ; but that he ftirred up fedition, which may be

Treafon, if the evidence will bear it. In divers

Acts of Parliament, notice is taken of this word
[Seditio~] and it is always coupled with Infurredbion

or Rebellion, as appears by the Statutes of 5 R. II.

c. 6, iyR.ll.cS. 2 H. V. c 9. 8 H. VI. c 14.

3 £5? 4 E. VI. c. 5. 2 R. II. c. 5. 1 fc? 2 Phil. &?

Mar. c. 2. 1 Eliz. c.y. 13 Eliz. c. 2. 23 Eliz. c 2.

27 Eliz. c. 2. and 35 Eliz. c. 1. all which were cited

before ; and they prove, that Sedition is a word well

known in the Law, and of dangerous-confequence,

and which cannot be expounded in good fenfe.

Wherefore, as to the nature of the offence, I leave

it to the Court. But out of thefe Statutes it appears,

that there is a narrow difference between it and

Treafon, if there be any at all.

3dly, As to the Objections which have been

made, I will give a fliort anfwer to them.

1. It was objected, That every imprifonment is

either for cuftody, or punifhment ; the laft is al-

ways after the Judgment given for the offence ; and

if it be but for cuftody, the Party upon tender of

lufficient Mainpernors is bailable. I confefs, that

this difference is true, but not in all refpects •, for I

deny, that a man is always bailable, when impri-

fonment is impofed upon him for cuftody : For

imprifonment is for two intents ; the one is, that

the Party which had offended, fhould not avoid

the judgment of Law ; the fecond is, that he fhall

not do harm in the interim during his Trial ; and

the Law is careful in this point. But it hath been

faid, That although the party be bailed, yet he is

imprifoned. I deny that, for fo is 1 H. IV. 6. If

the Party come not at the day, the Bail fhall be

imprifoned ; but yet the Bail fhall not fuffer the

fame punifhment which ought to have been inflicted

upon the Party ; as if it were for Treafon, the Bail

fhall not anfwer for the fault, but only for the body.

Serjeant Berkley did well call a feditious man an In-

cendiary to the Government, and, as commune in-

eendium, is to be reftrained of his Liberty. And
he put 22 E. IV. and 22 off. 56. that a mad-man
may be reftrained, to prevent the hurt he would

otherwife do himfelf and others. A feditious man
is as a mad -man in the publick date of the Common-
wealth, and therefore ought to be reftrained. And
it appears^by the Writ de Leprofs amovendo, that a

Leper is to be removed, and, in a manner, impri-

foned, for the contagion of the difeafe ; and this

is for the Safeguard of others, left his Leprofy in-

fect others. The application is eafy, and by the

Statute of 1 Jac c. 33. is reftrained to keep within

doors i and if he go abroad, any man may juftify

the killing of him. The infection of Sedition is as

dangerous as any of thefe difeafes, therefore it is

not fafe to let feditious men to bail, or at liberty

;

and in dangerous cafes, the wifeft way is, to make
all fafe. In all cafes of this nature, much is left to

the difcretion of the Court. The cafe of M. 9 E.

Ill roll. 39. Rujfel, hath been objected, to be in the

point ; I have viewed the record of that cafe, and
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although it be verbally, yet it is not materially to

this purpofe: for the commitment was by a Juftice

of North Wales, upon the accufation of an accufer

;

and it was within a fhort time after the Statute of 5
E. III. by which it was ordained, That none fhould

be imprifoned upon the accufation of one accufer :

but here the detainment is by the King himfelf, for

ftirring up of fedition. And there the return was,

That he was accufed of feditions and indecencies,

where the latter word doth qualify the former. And
there iffued a Writ of good behaviour, (as the Ufe
was) to enquire of the truth of the offence ; and it

was found, that there was no fuch offence : and then

upon the fame return again he was fet at liberty ;

fo that the cafe there was fpecial, and the manner
of proceedings fpecial. And I defire that one
thing may be obferved, that Rujfel came in here

upon the Habeas Corpus, 20 Sept. but was not deli-

vered until Hillary Term following. And for 28
H. VI. the Duke of Suffolk's cafe, which was ob-
jected, that the general accufation of divers Trea-

. fons was not legal. That is true, becaufe it was in

Parliament, and in the nature of an accufation ; and
being in a Court of Juftice, it had been unjuft to

condemn a man before his Trial ; and yet this Court,

upon probability of a fault, does ofttimes reftrain a

man before conviction. But it hath been objected

in this cafe, They have been a long time imprifoned,

and no proceedings againft them. It is well known,
there have been fome proceedings againft them,
and they declined them •, and alfo more than three

months is requifite for the preparation of fuch pro-

ceedings, and the King intends to proceed againft

them in convenient time. And fome that were
offenders in the fame kind, are already delivered,

to-wit, Mr. Coryton, and Sir Peter Hayman. There-

fore if any injury be done to the Prifoners, they

themfelves are the caufe of it, for not fubmitting

themfelves to the King. And for the inftance which
Mr. Littleton ufed of the Judges in 1 1 R. II. altho*

they fuffered for their opinions given to the King, I

defire, that the time when their opinion was deli-

vered, may be -conlidered, to-wit, in the time of

R. II. and the time when they fuffered, to-wit, in

the time of H. IV. Arid it was the faying of a

Noble Gentleman, the Lord Egerton, That Belk-

nap fuffered rather by the potency of his enemies,

than the greatnefs of his offence : And yet it is to be

confeffed, that they might have- given better coun-

fel ; but there was no time to difpute of the juftnefs

of their counfel, when the fword was in the hands

of the Conqueror.

What hath been relied upon is the refolution of

all the Juftices of England in 34 Eliz. which refolu-

tion is now regiftred in the upper Houfe of Parlia-

ment, at the requeft of the Commons, in Tertio Ca-

roli Regis % but I leave it to you, as that refolution

fhall fway your Judgments. The faid refolution is,

That the caufe ought to be certified in the generali-

ty, or fpeciality -, and here the general caufe is cer-

tified at leaft, if the fpecial be*iot fo : and upon the

whole matter, the bailment of thefe prifoners is left

to your difcretion ; and I have fhewed to you the

difcretion of your predeceffors. And if any dan-

ger appear to you in their bailment, I am confident

that ye will not bail them, if any danger may en-

fue; but firft ye are to confult with the King, and
he will fhew you where the danger refts. There-
fore upon the whole matter I pray, that they be re-

manded.

When
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When the Court was ready to have delivered their

opinions in this great bufinefs, the Prifoners were

hot brought to the Bar, according to the rule of the

Court. Therefore proclamation was made, for the

keepers of the fevera) prifons to bring in their pri-

foners ; but none of them appeared, except the Mar-

fnal of the King's-Bench, who informed the Court

that Mr. Stroud., who was in his cuftody, was re-

moved yefterday, and put in the Tower of London

by the King's own Warrant : and fo it was done

with the other prifoners, for each of them was re-

moved out of his Prifon in which he was before.

But notwithftanding, it was prayed by the Counfel

for the prifoners, that the Court would deliver their

opinion as to the matter in Law : but the Court

refufed to do that, becaufe it was to no purpofe;

for the prifoners being abfent, they could not be

bailed, delivered, or remanded.

The evening before, there carne a Letter to the

Judges of this Court from the King himfelf, inform-

ing the Court with the reafons, wherefore the pri-

foners were not fuffered to come at the day ap-

pointed for the refolution of the Judges.

To our Trufty and Well-beloved, our Chief-Jujlice,

and the reft cf our Juftices of our Bench,

" C. R.
" .'T^Rufly and Well -beloved, we greet you
" X well. Whereas by our fpecial command-
" ment we have lately removed Sir Miles Hobart,
" Walter Long, and Will. Stroud, from the feveral

" Prifons where they were formerly committed,
** and have now fent them to our Tower of London

;

" underftanding there are various conftructions
*' made thereof, according to the feveral apprehen-
" fions of thofe who difcourfe of it, as if we had
" done it to decline the courfe of Juftice; we have
*' therefore thought fit to let you know the true
*' reafon and occafion thereof ; as alfo, why we
*' commanded thofe and the other prifoners fhould
" not come before you the laft day. We (having
" heard how mofl of them a while fince did carry

" themfelves infolently and unmannerly both to-

" wards us and your Lordfhips) were and are very .

" fenfible thereof; and though we hear yourfelves
«« gave them fome admonition for that mifcarriage,

" yet we could not but refent our Honour, and the

" Honour ot fo great a Court of Juftice fo far, as

" to let the World know how much we diflike the

" fame: And having underftood, that your Lord-
" fhip?, and the re 11 of our Judges and Barons of
•' our Court of Common-Pleas and Exchequer
" (whofe advices and judgments we have defired in

" this great bufinefs, fo much concerning our Go-
" vernment) have not yet refolved the main quef-

" tion ; we did not think the prefence of thofe

" prifoners neceffary ; and until we fhould find

" their temper and difcretions to be fuch as may
" deferve it, we were not willing to afford them fa-

" vour. Neverthelefs, the refpeft we bear to the

" proceedings of that Court, hath raufed us to

" give way, that Setden and Valentine (hould attend
" you tomorrow, they being fufficient to appear
" before you, fn.ee you cannot as yet give any re-

" folure opinion in trie main point in queftion.

239
Given under our Signet at our ManoUr at Greenwich,

this 24 7««», in the fifth year of our Reign.

Within three hours after the receipt of thofe Let-

ters, other Letters were brought unto the faid

Judges, as followethi

To our Trufty and Well-beloved, our Chief-Juftice,

and the reft of our Jiftices of our Bench.

c, k.
" rT^Rufly and Well-beloved, We greet you
" A well. Whereas by our Letters of this day's

" date, we gave you to underftand our pleafure,

" That of thofe Prifoners which, by our command

-

" ment, are kept in our Tower of London, Selden

" and Valentine fhould be brought to-morrow be-
" fore you; now upon more mature deliberation,

" we have refolved, That all of them (ball receive
•'" the fame treatment, and that none fhall come
" before you, until we have caufe given us to be-

" lieve they will make a better demonftration of
" their Modefty and Civility, both towards us and
" your Lordfhips, than at their laft appearance
" they did."

Given under our Signet at Greenwich, this

24th day of June) in the fifth year

of our Reign.

So the Court this Term delivered no opinion, and

the imprifoned Gentlemen continued inreftraint all

the long Vacation.

Towards the latter end of this Vacationj all the

Juftices of the King's-Bench, being then in the

Country, received every one of them a Letter to be

at Serjeants- Inn upon Michaelmas-bay. Thefe Let-

ters were from the Council-Table } and the caufe

expreffed in them, was, That his Majejly had prefent

and urgent occafion to ufe their fervice. The judges

came up accordingly on Tuefday, being Michael-

mas-Day. The next morning about four o'clock*

Letters were brought to the Chief-Juftice from Mr:
Trumbal, Clerk of the Council then attending, that

he and Judge' Whilelocke, one of the Judges of that

Court, fhould attend the King that morning fo foon

as conveniently they could : which the Chief-Juftice

and that Judge did at Hampton that morning)
where the King taking them apart from the Coun-
cil, fell upon the bufinefs of the Gentlemen in the

Tower, and was contented they fhould be bailed,

notwithftanding their obftinacy, in that they would
not give the King a Petition, exprefiing, That they

•were forry he was offended with them. He fhewtd
his purpofe to proceed againft them by the Com-
mon-Law in the King's-Bench, and to leave his pro-

ceeding in the Star-Chamber. Divers other matters

he propofed to the faid Judges by way of advice *,

and feemed well contented with what they anfwered,

though it was not to his mind ; which was, That
the offences were not capital, and that by the Law
the prifoners ought to be bailed, giving fecurity for

their good behaviour. Whereupon the King told

them, That he would never be offended with his Judges,

fo they dealt plainly with him, and did not anfwer him
by Oracles and Riddles -f\

The

• Mr. U'bitehcke in his Memorials, page 13. fays, My Father did often and highly complain againft this way) rJf fending to

the Judge, lor their opinions beforehand ; and faid, 'That ij Bp. I.aud tve/tt on in hisiuay, he would kindle a Flame inihe Nation.
[ Mr. Whitiloeke, in his Memorials of the Evglijh Affairs, p. 14. (Edit. 1732.) The Judges were fomewhat perplexed about

the Habeas Orpus lor the Parliament-men, and wrote an humble and (tout letter to the King, That by their oath they vjeri to bail
the prijonen ; but thought fit, before thtj<djd it, or publijli'd their opinions therein, to inform his Majejly thereof and humbly to advife
tim 'as bad

'
biea dm, hyl/tsnebltptpjfnilfrs, in Uke-cife) to ftnd a diriiiitn to his J ujliexs of his Bench, tc bail the prisoners. But

the
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The firft day of Michaelmas-Term it was moved

by Mr. Mafon, to have the refolution of the Judges ;

and the Court with one voice faid, That they are

now content that they mould be bailed, but that

they ought to find Sureties alfo for the good beha-

viour. And Juftice Jones faid, That fo it was

done in the cafe which had been often remembred to

another purpofe, to-wit, Rujfel's cafe in 9 E. III.

To which Mr. Selden anfwered (with whom all the

other prifoners agreed in opinion) That they have

their Sureties ready for the bail, but not for the good
behaviour ; and defire, that the bail might firft be

accepted, and that they be not urged to the other

;

and that for thefe reafons :

Firft, The cafe here hath long depended in

Court (and they have been imprifoned for thefe

thirty weeks) and it had been oftentimes argued on

the one fide and the other ; and thofe that argued

for the King, always demanded that we fliould be

remanded ; and thofe which argued on our fide, de-

fired that we might be bailed or difcharged : but it

was never the defire of the one fide or the other,

that we fhould be bound to the good behaviour.

And in the laft Term four feveral days were ap-

pointed for the refolution of the Court, and the

fole point in queftion was, If bailable or not. There-
fore he now defires, that the matter of bail and of

good behaviour may be fever'd, and not con-

founded.

Secondly, Becaufe the finding of Sureties of good
behaviour is feldom urged upon Returns of Felonies

or Treafons. And it is but an implication upon the

Return, that we are culpable of thofe matters which
are objected.

Thirdly, We demand to be bailed in point of
Right ; and if it be not grantable of Right,
we do not demand it: but the finding of Sureties

for the good behaviour, is a point of difcretion

merely •, and we cannot affent to it, without great

offence to the Parliament, where thefe matters

which are furmifed by Return were acled ; and
by the Statute of 4 Hen. VIII. all punifhments

of fuch nature are made void and of none effect :

Therefore, Ipii

Court. The Return doth not make mention of

any thing done in Parliament, and we cannot in a

judicial way take notice that thefe things were done

in Parliament. And by Wbitelocke, The furety of

good behaviour, is a preventing medicine of the

damage that may fall out to the Commonwealth ;

and it is an Act of Government and Jurifdiction ;

and not of Law. And by Croke, it is no incon-

venience to the prifoners : for the fame bail fuf-

ficeth, and all (hall be written upon one piece of

Parchment. And Heath, Attorney-General, faid,

That by the command of the King he had an infor-

mation ready in his hand to deliver in the Court a-

sainft them.

Hyde, Chief-Juftice. If now you refufe to find

Sureties for the good behaviour, and be for that caufc

remanded ; perhaps we afterwards will not grant a
Habeas Corpus for you, inafmuch as we are made
acquainted with the caufe of your imprifonment.

,

dfhley, the King's Serjeant, offered his own bail for

Mr. Holies, one of the prifoners (who had married
his Daughter and Heir) but the Court refufed it

;

for it is contrary to the courfe of the Court, unlqfs

the prifonerhimfelf will become bound alfo*.

And Mr. Long, that had found Sureties in the

Chief-Juftice's Chamber, for the good behaviour,

refufed to continue his Sureties any longer, inaf-

much as they were bound in a great fum of 2000 /.

and the good behaviour was a ticklilh point.

Therefore he was committed to the cuftody of the

Marfhal, and all the other prifoners were remanded
to prifon, becaufe they would not find Sureties for

the good behaviour. .

Mich. 6 Car. B. R.
John Selden was committed to the Marjhalfea of

the King's- Bench, for not putting in fureties for his

good behaviour. There were with him in the fame
prifon, Hobart, Stroud, and Valentine. In the end
of Trinity Term, 6 Car. the Sicknefs increafing in.

Southwark, the three laft named made fuit unto the

Judges of the King's-Bench, to be delivered over to

the Gatehoufe in Weftminjler, to avoid the danger.

The Judges thought it Charity, and by Writ to

the Marfhal of the King's-Bench, commanded him
to deliver them to the Keeper of the Gatehoufe, and
fent him a Writ to receive them. Mr. Selden never

fent unto them whilft they were in Town, but when
they were all gone, made fuit to the Lord-Trea-
furer to move the King, that to avoid this danger,

he might be removed to the Gatehoufe ; which he

did, and fent a Warrant under his hand to the

Marfhal, fignifying his Majefty's pleafure to re-

move him to the Gatehoufe ; accordingly he was
removed. Thereupon when the Judges came to

Town in Michaelmas Term, they called the Marfhal

to account for his prifoner, Mr. Selden ; and he

prefenting unto them the Lord-Treafurer's Warrant,

by the King's direction, the Judges told him it

would not ferve, for he could not be removed but

by Writ ; and upon his Majefty's pleafure fignified,

it might fo have been done. And although the

Judges were out of Town, yet the Clerk of the

Crown would have made the Writ upon fo good a

Warrant, and it might have been fubferibed by the

Judges at their return. And to avoid the like error

hereafter, the Court fent Juftice Wbitelocke to the

Lord Treafurer, to let him know, that Mr. Selden

never

the Lord- Keeper would not acknowledge to my father, who was Cent to him from the reft of his brethren, about this bufinefs,

that he had fhewed the Judges letter to the King, but diffembled the matter, and told him, that he and his brethren muft attend

the King at' Greenwich, at a.day appointed by him.

Accordingly the Judges attended the King, who was not pleafed with their determination, but commanded them not to deliver

any opinion in this cafe without confulting with the reft of the Judges ; who delayed the bufinefs, and would hear arguments in

the cafe as well as the Judges of the King's-Bench had done ; and fo the bufinefs was put off to the end of the Term. Then
the Court of King's-Bench being ready to deliver their opinions, the prifoners were removed to other prifons, and a letter came
to the Judges from the King, That this 'was done becaufe of their infolent carriage at the Bar. And fo they did not appear.

"

The Judges of the King's-Bench were fent for by the Lord-Keeper to be in London on Michaelmas-day ; the Chief-JufHcefljwif

and my father were fent for to the King at Hampton-Court, who advifed with them, about the imprifoned Parliament-men, and

both thefe Judges did what good offices they could, to bring on the King to heal thefe breaches.

* This motion of discharging proceeded from the King himfelf, who had conferr'd with the Judges, and had declarM his con-

tent the prifoners fhould be bail'd, notwithftanding their obftinacy, that they would not fo much as prefenta Petition to him to

exprefs, that They were firry he tvas offended with them. But the prifoners began now to value themfelves upon their fuffering, and

had fo much countenance from feveral oftheir late Fellow Members.that they would not now accept of adeliverance.but unanimoufly

refufed to find Sureties for their behaviour : nay, Mr. Holies was fo induftrious to be continued in cuftody, That when one offer'

d

his own bail, he would not yield to the courfe of the Court, to be himfelf bound with him. And even Mr. Long, who had ac-

tually found Sureties in the Chief-Juftice's Chamber, declar'd in Court, that his Sureties mould no longer continue. Suchame-
rit did they now place in confinement, as to labour againft their own Liberty; and by fuch glorying in Perfecution to raife a

Popularity to themfelves, and call an odium on the King. Kennel's Hift. of England, Vol III. pag. 49.

4
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never looked after any of the Court, but fought a

new and irregular way to be removed without them.

The Lord Treafurer made a very honourable an-

fwei-j That he would not mbve the King for Mr.

Selden to be removed by this means, until he fent

him word, on his credit, that it was a legal way

;

and told that Judge, that Mr. Selden was at the

Judges difpofe, to remove back when they would,

for it was not the King's meaning to do any thing

contrary to the order of the Court, or their formal

proceedings: fo Writs were fent this Michaelmas

Term to remove the four prilbners back again to the

Marfkalfea.

The Cafe of Sir Miles Hobart, and William Stroud

Efq;

ON the 23d of January, the Attorney Gene-

ral exhibited two feveral Informations, the one

againft William Stroud, Efq; the other againft Sir

Miles Hobart, Knight. The charge againft both of

them therein, was for feveral efcapes out of the

prifon of the Gatehoufe: they both pleaded not guil-

ty. And their Cafes appeared to be as followeth :

The faid William Stroud, and Sir Miles Hobart, were

by the King's command committed to prifon, for

mifdenieanors alledged againft them, in their car-

riage in the Houfe of Commons at the laft Parlia-

ment. Afterward in Trinity Term, Anno 6 Cdrbli,

both of them being by order of this Court, and by

a Warrant from the Attorney-General to be remo-

ved unto the Gatehoufe ; the Warden of the Mar-
pal/ea (where they were before imprifoned,/ fent

the faid Stroud to the Keeper of the Gatehoufe, who
received him into his Houfe lately built, and ad--

joining to the Prifon of the Gatehoufe, but being no

part thereof. After which receipt, the fame night,

he licenfed the faid Stroud to go with his Keeper un-

to his Chamber in Gray's- Inn, and there to refide.

Sir Mies Hobart was alfo by the faid Warden of the

Marfkalfea, delivered to the Keeper of the Gate-

houfe, but being fick, and abiding at his Chamber in

Fleetftreet, he could not be removed to the Prifon of

the Gatehoufe, but there continued with his Keeper

alfo. Afterwards the Sicknefs increafing in London,

they (with the licenfe of the Keeper of the Gate-

houfe, as it was proved) retired with their Under-

keepers to their feveral Houfes in the Country for

the fpace of »fix weeks, until Michaelmas Term then

next following, when by direction of the faid

Keeper they returned to his Houfe •, but in all that

fpace it could not be proved, that they were in any

part of the old Prifon of the Gatehoufe, but in the

new building thereto adjoining ; unlefs when they

once withdrew themfelves to a Clofe-ftool, which
was placed hear to the Parlour, and was part of the

old Prifon of the Gatehoufe. This Evidence was
given to both the Juries, and both of them returned

their Verdicls feverally, lhat they were not Guilty,

according to the information exhibited againft them.
And in this cafe it was debated at the Bar and Bench*
whether by this receipt and continuance in the new
houfe onJy, it may bs faid, That they ever had
bren imprifoned? And the Judges held, That their

voluntary retirement to the Clofe-ftool, made them to be

prifoners. They refolved alfo, that in this and all

other cafes, although a Prifoner depart from Pnfon
with his Keeper's licence, yet it is an offence as well

punifhable in the Prifoner as in the Keeper. And
Calthorpe made this difference between breach of Pri-

fon and efcape; the firft is againft the Goaler's will-,

the other is -with his confent, but in both the Prifoner

is punifhable i whereunto the whole Court agreed.

It was alfo refolved, that the Prifon of the King's

Bench is not any local Prifon, confined only to one
place, and that every place where any Pe'rfon is re-

ftrained of his liberty is a Prifon : As, if one take

fanctuary and depart thence, lie ftiall be faid to

break Prifon *

.

Tnthe next Parliament, which met ^w-i/i 3, 1640.
'

it was referr'd to a Committee, to confider of the

breach of privilege by Sir John Finch (the Spea-

ker) 5 Car. I. who refus'd to put the queftion by
command of the Houfe ; and the Committee of-

der'd to ftate matter of fa£t, and fo report.

Monday, April 20. Mr. Treafurer reported, that

Sir John Finch late Speaker did not fay, He would
not put the queftion ; but that, He durft not put it ;

That he left the Chair not to difobeythe Houfe, but ta

obey his Majefty.

The Houfe thereupon refoh'd, That it was a

breach of Privilege of the Houfe, for the Speaker
not to obey the commands of the Houfe •, and that

it appear'd the Speaker did adjourn the Houfe
by command of the King, without confent of the

Houfe, which is alfo a breach of Privilege -, it was
therefore order'd, that this mould be humbly re-

prefented to his Majefty.

But this Parliament being foon diflolved, viz.

May 5. 1640. nothing was done for thefe Gentle-

men ; but in the next Parliament, which met
Nov. 3. 1640. reparation was ordered them ; as will

be ihewn in the foll&wing Proceeding.

• Mr. Whittoch, in his Memorials, p. 16. fays, In the Year 163 1 . fome of the imprifoned Parliament-men, upon their Petition,

were removed from the Prifons wherein they then were, to other Prifons, to prevent the danger of the Sicknefs then increafing.

Sir Miles Hobart put in fufeties for his good behaviour, and fo was difcharged from his Imprisonment.

Anna 1631. Sir John Walter died, a grave and learned Judge ; he fell into the King's difpleafure, charged by his Majeftyfor
dealing cautelovjly, and notplainly with him, in the bufinefi concerning the Parliament-men : as if he had given his opinion to the

King privately one way, and thereby brought him on the Stage, and there left him,, and then was or another Judgment;
His opinion was contrary to all the reft of the Judges, That a Parliament-manfor Mi/demeanor in the Houfe, criminally, out of

bis Office and Duty, might be only imprifoned, and notfarther proceeded againft : which feemed very ftrange to the other Judges, be-

caufe it could not appear, whether the Party had committed an offence, unlefs he might be admitted to his anfwer.

The King difcharged him of his fervice by meftage, yet he kept his place of Chief-Baron, and would not leave it but by legal

Proceeding; becaufe his Patent of it was, Quamdiuft bene gejfcrit, and it mull be tried whether he did, bene fe gejfere, or not

:

He never fat in Court after the King forbad him, yet held his Placg till he died.

Voj.. VII. XVIII.



l+z 1 8. Proceedings againft Sir John Elliot, &c« 5 Can I.

XVIII. Proceedings againft. Sir JOHN ELLIOT, DEN-
ZIL HOLLES E% and BENJAMIN VALEN-
TINE Efqj for feditious Speeches in Parliament $ in B,

R. Mich. 5. Car. 1. 1629. *

&M I R Robert Heath, the King's Attomey-

^|1| General, exhibited informations in this
s

'J Court againft Sir John Elliot, Knight,

wdm Denzil Holies, and Benjamin Valentine,

Efqrs-, the effect of which was, f That the King

that now is,- for weighty caufes, fuch a day and

year, did fummon a Parliament, and to that pur-

pofe fent his Writ to the Sheriff of Cornwall to

chufe two Knights ; by virtue whereof Sir John

Elliot was chofen and returned Knight for Corn-

wall. And that in the fame manner, the other

Defendants were elected Burgeffes of other places,

*or the fame Parliament. And fhewed further,

that Sir John Finch was chofen for one of the

Citizens of Canterbury, and was Speaker of the

Houfe of Commons. And that the faid Elliot

publickly and malicioufly in the Houfe of Com-

mons, to raife fedition between the King, his No-

bles, and People, uttered thefe words, That the

Council and Judges had all confpired to trample

under foot the Liberties of the Subjects. He further

fhewed, that the King had power to call, adjourn,

and diffolve Parliaments : and that the King for

divers reafons, had a purpofe to have the Houfe of

Commons adjourned, and gave direction to Sir

John Finch, then the Speaker, to move an adjourn-

ment ; and if it mould not be obeyed, that he

mould forthwith come from the Houfe to the King.

And that the Defendants, by confederacy afore-

hand, fpake a long and continued fpeech, which

was recite,d verbatim, in which were divers malicious

and feditious words, of dangerous confequence. And

to the intent that they might not be prevented of

uttering their premeditate fpeeches, their intention

was, that the Speaker mould not go out of the

Chair till they had fpoken them ; the Defendants,

Holies and Valentine, laid violent hands upon the

Speaker, to the great affrightment and diftnrbance

of the Houfe. And the Speaker being got out of

the Chair, they by violence fet him in the Chair

again ; fo that there was a great tumult in the

Houfe. And after the faid fpeeches pronounced by

Sir John Elliot, Holies did recapitulate them.

And to this information,

The Defendants put in a plea to the jurif-

didtion of the Court, becaufe thefe offences are fup-

pofed to be done in Parliament, and ought not to be

pimifhed in this Court, or in any other, but in Par-
liament.

And the Attorney-General moved the Court, to

over-rule the plea to the jurifdiction. And that, he

faid, the Court might do, although he had not de-

murred upon the Plea.

But the Court would not over-rule the plea, but
gave day to join in demurrer this Term. And on
the iirft Day of the next Term, the record fhall

be read, and within a day after fhall be argued at bar.

Hyde, Chief-Juftice, faid to the Counfel of the

Defendants ; So far light we will give you : this is

no new queftion, but all the Judges in England, and
Barons of the Exchequer, before now, have oft been
affembled on this occafion, and have

5 with great

patience, heard the arguments on both fides ; and
it was refolved by them all with one voice, That
an offence committed in Parliament, criminally or

contemptuoufly, the Parliament being ended, refta

punifhable in another Court.

Jones. It is true, that we all refolved, That an
offence committed in Parliament againft the Crown,
is punifhable aftrr the Parliament, in another Court

;

and what Court fhall that be, but the Court of the

King's-Bench, in which the King, by intendment,

fitteth ?

JVhitlocke, The queftion is now reduced to a nar-

row room, for all the Judges are agreed, That an

offence committed in Parliament againft the King
or his Government, may be punifhed out of Parlia-

ment. So that the fole doubt which now remains,

is, whether this Court can punifh it.

Croke agreed, That fo it had been refolved by all

the Judges, becaufe otherwife there would be a fai-

lure of Juftice. And by him, if fuch an offence be

punifhable in another Court, what Court fhall pu-
nifh it but this Court, which is the higheft Court

in the Realm for criminal offences ? and perhaps not

only criminal actions committed in Parliament are

punifhable here, but words alfo.

The charges in the

Mr. Mafon of Lincoins- Inn argued for Sir John
Elliot, one of the Defendants

information againft him are three.

1. For Speeches.

2. For Contempts to the King, in refifting the

Adjournment. 3. For

* The King at firft intended to proceed againft the above Gentlemen in the Star-Chamber, to which end an Information was

exhibited againft them in that Court on the 7th of May; but that being dropped, they were proceeded againft in the Kings-Bench,

and the fame matters in effeft were fet forth as in the Information in the Star-Chamber.

\ See the Information in the Khg's-Btnth, the Defendant's Plea, the Attorney.General's Demurrer, cjfc at large, foftea.



forfedittous Speeches in Parliament.

3. For Confpiracy with the other Defendants, to

detain Mr. Speaker in the Chair.

In the difcuffion of thefe matters, he argued

much to the fame intent he had argued before,

therefore his argument is reported here very

briefly.

1 . For his Speeches, they contain matter of ac-

cufation againft fome great Peers of the Realm ;

and as to them, he faid, that the King cannot take

notice of them. The Parliament is a Council, and

the Grand Council of the King ; and Councils are

fecret and clofe, none other have accefs to thofe

Councils of Parliament, and they themfelves ought

not to impart them without the confent of the whole

Houfe. A Jury in a Leet, which is fworn to in-

quire of offences within the faid jurifdiftion, are

fworn to keep their own counfeJ ; fo the Houfe of

Commons inquire of all grievances within the King-

dom, and their Counfels are not to be revealed.

And to this purpofe was a petition, 2 H. IV. numb.

10. That the King fhall not give credit to any pri-

vate reports of their proceedings, to which the King

afients : therefore the King ought not to give credit

to the information of thefe offences in this cafe. 2.

The words themfelves contain feveral accufations of

great men ; and the liberty of accufation hath al-

ways been Parliamentary. 50 E. III. Parliament-

Roll, numb. 21. the Lord Latimer was impeached

in Parliament for fundry offences. 11 R. II. the

Archbifhop of Tork, 18 H. VI. numb. 18. the

Duke of Suffolk, 1 Mar. Dy. 93. the Duke of Nor-

folk, 36 H. VI. numb. 60. un Vickar General, 2

& 3 £. VI. c. 18. the Lord Seymour ; 18 of King

James, the Lord of St. Albans, Chancellor of Eng-

land; and 21 of King James, Cranfield, Lord Trea-

furer ; and 1 Car. the Duke of Buckingham. 3.

This is a privilege of Parliament which is deter-

minable in Parliament, and notelfewhere : 1 1 R. II.

numb. 7. the Parliament-Roll, A Petition exhibited

in Parliament, and allowed by the King, That the

liberties and privileges of Parliament fhall only be

dilcufled there, and not in other Courts, nor by the

Common, nor Civil Law ; (fee this cafe more at

large in Selden's notes upon Forte/cue, f. 42.) n
R. II. Roll of the procefs and judgment. An ap-

peal of Treafon was exhibited againft the Arch-

bifhop of Canterbury and others, and there the ad-

vice of the fages of the one Law and the other be-

ing required •, but becaufe the appeal concerned per-

fons which are Peers of the Realm, which are not

tried elfewhere than in Parliament, and not in an

inferior Court. 28 H. VI. numb. iS. There being

aqueftion in Parliament concerning precedency, be-

tween the Ear] of Arundel, and the Earl of Devon,

the opinion of the Judges being demanded, they an-

fwered, That this qiieftion ought to be determined

by the Parliament, and by no other. 3 1 H. VI.

numb. 25, 26. During the prorogation of the Par-

liament, Ihorp that was the Speaker, was out in

execution at the fuit of the Duke of Tork; and upon
the re-afifembly of the Parliament, the Commons
made fuit to the King and Lords to have their

Speaker delivered, fcfpon this, the Lords demand
the opinion of the Judges ; who anfwer, That they

ought not to determine the privileges of the High-
Court of Parliament. 4. This accufation in Parlia-

ment is in legal courfe of Juftice, and therefore the

accufer fhall never be impeached, 1 3 H. VII. and
1 1 Eliz. Dy. 285. Forging of falfe Deeds brought

againft a Peer of the Realm, action ie fcandalis

magnatum, doth not lie. Coke's Rep. 4. 14. Cutler

Vox. VII.
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and Dixy's cafe, where divers cafes are likewife put

to this purpofe. 35 H. VI. 15. If upon the view of

the body the flayer cannot be found, the Coroner

ought to enquire, who firft found the dead body ;

and if the firft finder accufe another of the murder,

that is afterward acquit, he fhall not have an action

upon the cafe, for it was done in legal manner. So
it is the duty of the Commons to enquire of the

grievances of the Subjects, and the caufes thereof,

and doing it in a legal manner, 19 H. VI. 19. 8 H.

IV. 6. in confpiracy it is a good plea, that he was

one of the indictors. And 20 H. Vl. 5. that he was

a grand Jury- man, and informed his Companion*.

And 21 E. IV. 6, 7. and 35 H. VI. 14. that he

was a Juftice of Peace, and informed the Jury, 27

off. p. 12. is to the fame purpofe. And if a Juftice

of Peace, the firft Finder, a Juror, or Indictor,

fhall not be punifhed in fuch cafes ; a fortiori, a

Member of the Houfe of Commons fhall nor, who,

as 1 H. VII. is a Judge. 27 aff. p. 44. may be ob-

jected, where two were indicted of a confpiracy, be-

caufe they maintained one another -, but the reafoa

of the faid cafe was, becaufe maintenance is a mat-

ter forbidden by the Law ; but Parliamentary accu-

fation, which is our matter, is not forbidden by any

Law. Coke's Rep. 9. 56. there was a confpiracy-, in

procuring others to be indicted. And it is true, for

there it was not his duty to prefer fuch accufation.

(2) The accufation was extra-judicial, and out of

Court ; but it was not fo in our cafe. (3) Words
fpoken in Parliament, which is a fuperiour Court,

cannot be queftioned in this Court, which is infe-

riour. 3 E. III. 19. and Stamfori 153. will be

objected, where the Bifhop of Winchejter was ar-

raigned in this Court, becaufe he departed the

Parliament without licence ; there is but the opi-

nion of Scroop, and the cafe was entered, P. 3 E.

19. And it is to be obferved, that the plea of

the Bifhop there, was never over- ruled. From this

I gather, that Scroop was not conftant to his opi-

nion, which was fudden, being in the fame Term in

which the plea was entered ; or if he were, yet the

other Judges agree not with him ; and alfo at laft

the Bifhop was difcharged by the King's Writ. From
this I gather, that the opinion of the Court was
againft the King, as in PL 20. in Fogaffa's cafe,

where the opinion of theCourt was againft theKing,

the party was difcharged by Privy-Seal. 1 and 1

Phil. & Mar. hath been objected, where an informa-

tion in this Court was preferred againft Mr. Plow-
ien, and other Members of the Houfe of Commons,
for departing from the Houfe without licence. But
in that cafe I obferve thefe matters. (1) That this

information depended, during all the life of the

Queen, and at laft was fine He, by the death of the

Queen. (2) In the faid cafe, no plea was made to

the jurifdiction of the Court, as here it is. (3) Some
of them fubmitted themfelves to the fine, becaufe

it was eafy, for it was but 53 s. $i. But this can-

not be urged as a precedent, becaufe it never came
in judgment, and no opinion of the Court was de-

livered therein. And it is no argument, that be-

caufe at that time they would not plead to the jurif-

diction, therefore we now cannot if we would. (4)

Thefe offences were not done in the Parliament-

Houfe, but elfewhere by their abfence, of which
the Country may take notice ; but not of our mat-
ters done in Parliament. And abfence from Parlia-

ment, is an offence againft the King's fummons to

Parliament. 20 R.ll. Parliament-Roll 1 ?. 'Tho-

mas Hackfey was indicted of High-Trsafon in this

I i 2 Court,
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Court, for preferring a Petition in Parliament ; but

1 H. 1 V. numb. 90. he preferred a Petition to have

this judgment voided, and fo it was, although the

King had pardoned him before. And I H. IV.

mimb. 1 04. all the Commons made petition to the

fame purpofe, becaufe this tends to the deftruftion

of their privileges. And this was likewife granted.

4. H. VIII. c. 8. Strode's cafe, That all condemna-

tions impofed upon one, for preferring of any Bill,

fpeaking, or reafoning in Parliament, are void.

And this hath always been conceived to be a gene-

ral Aft, becaufe the prayers, time, words, and per-

sons are general, and the anfwer to it is general

;

for a general Aft is always anfwered with* Le Roy

voit, and a particular Aft with Soit droit fait al

parlyes. And 33 H. VI. 17, 18. a general Aft is

always inrolled, and fo this is.

Secondly, For the fecond matter, the contempt to

the command of the adjournment, Jac. 18. it was

questioned in Parliament, whether the King can ad-

journ the Parliament, (although it be without doubt

that the King can prorogue it.) And the Judges

. refolve, that the King may adjourn the Houfe by

commiffion ; and 27 t£liz. it was refolved accord-

ingly. But it is to be obferved, that none was then

impeached for moving that queftion. (2) It is to

be obferved, that they refolve, that the adjournment

may be by commiffion, but not refolved that it may
be by a verbal command, fignified by another ;

and it derogates not from the King's Prerogative,

that he cannot fo do, no more than in the cafe of

26 H. VIII. 8. that he cannot grant one acre of

land by parol. The King himfelf may adjourn the

Houfe in perfon, or under the Great Seal, but not

by verbal Meffage, for none is bound to give credit

to fuch meffage-, but when it is under the Great

Seal, it is Tefte Meipfo. And if there was no com-
mand, then there can be no contempt in thedifobe-

dience of that command. (3) In this, no contempt

appears by the information •, for the information is,.

That the King had power to adjourn Parliaments.

Then put the caic, the command be, that they mould
adjourn themfelves ; this is nopurfuance of the power
which he is fuppofed to have. The Houfe may be

adjourned two ways, to wit, by the King, or by the

houfe itfelf ; the laft is their own voluntary aft, which
the King cannot compel, for, Voluntas non cogitur.

Thirdly, For the third matter, which is the con-

fpiracy : although this be fuppofed to be out of the

Houfe, yet the Aft is legal ; for Members of the

Houfe may advife of matters out of the Houfe ; for

the Houfe itfelf is not fo much for confultations, as

for propofition of them. And 20 H. VI. 34. is,

that inquefts which are fworn for the King, may en-

quire of matters elfewhere. (2) For the confpiracy

to lay violent hands upon the Speaker, to keep him
in the chair ; the Hou fe natrr privilege to detain

him in the chair, and it was but lightly and foftly,

and other Speakers have been fo ferved. (3) The
King cannot prefer an information for trefpafs, for

it is faid, the King ought to be informed by a Jury,

to wit, by indictment, or prefentment. (4) This

cannot be any contempt, becaufe it appears not that

the Houfe was adjourned ; and if fo, then the

Speaker ought to remain in the chair ; for without

him, the Houfe cannot be adjourned. Eut it may
be objected, that the information is, That all thefe

matters were done malicioufly and feditioufly. But

to this I anfwer, That this is always to be underftood

according to the fubjeft matter, 15 E. IV. 4. and

18 H. VIII. j. A wife that hath title to have

Dower,
"
agrees with another to enter, (which hath

right) that flie againfl him may recover her dower.
This fhall not be called Covin, becaufe both the par-
ties Have .right and titles. (2) It will be objected,
That if thefe matters fhall not be punifhable here ;

they fhall be unpunifhed altogether, becaufe the
Parliament is determined. To this -I fay, That they
may be punifhed in the fubfequent Parliament, and
fo there fhall be no failure of right. And many
times matters in one Parliament, have been conti-
nued to another, as 4 E. III. numb. 16. the Lord
Berkley's cafe, 50 E. ILL numb. 185. 21 R. II. c.

16. 6 H. VI. numb. 45, 46. 8 H. IV. numb. 12.
offences in the foreft ought to be punifhed in Eyre,
and Eyres oftentimes were not held, but every third
year. C. 9. Epiftle, and 36 £.111. c. 10. A Par-
liament may be every year. Error in this Court
cannot be reverfed but in Parliament, and yet it

was never objected, that therefore there fhall be a
failure of right. 25 E. III. c. 2. If a new cafe of
Treafon happen, which is doubtful, it fhall not be
determined till the next Parliament. So in Weflm. 2.
c. 28. where a new cafe happens, in which there is

no Writ, ftay fhall be made till the next Parliament.
And yet in thefe cafes, there is no failure of right.
And fo the Judges have always done in all difficult
cafes ; they have referred the determination of them
to the next Parliament, as appears by 2 E. HI 6
7. 1 E. III. 8. 33 H. VI. 18. 5 E. II. Dower 145.
the cafe of dower of a rent-charge. And 1- Jac. the
Judges refufe to deliver their opinions concerning
the union of the two Kingdoms. The prefent cafe
is -great, rare, and without precedent, therefore not
determinable but in Parliament. And it is of dan-
gerous confequence -, for (j) by the fame reafon, all

the Members of the Houfe of Commons may be
queftioned. (2) The parties fhall be difabled to
make their defence, and the Clerk of Parliament is

not bound to difclofe thofe particulars. And by
this means, the debates of a great Council fhall be
referred to a petty Jury. And the parties cannot
make juftifkation, for'they cannot fpeak thofe words
here, which were fpoken in the Parliament, without
flander. And the Defendants have not means to
compel any to be witneffes for them ; for the Mem-
bers of the Houfe ought not to difcover the Coun-
fe) of the Houfe : fo that they are debarred of jufti-
fkation, evidence, and witnefs. Laftly, by this

means, none will adventure to accufe any offender,
in Parliament, but will rather fubmit himfelf to the
common danger ; for, for his pains he fhall be im-
prifoned, and perhaps greatly fined : and if both
thefe be unjuft, yet the party fo vexed can have no
recompence. Therefore, &c.

The Court. The queftion is not now, whether
thefe matters be offences, and whether true or falfe.

But, admitting them to be offences, the fole queftion
is, whether this Court may punifh them ; fo that
a great part of your argument is nothing to the
prefent queftion.

At another day, being the next, Mr. Caltborpe,

(who fucceeded Mr. Ma/on, as Recorder of London)
argued for Mr. Valentine, another of the Defen-
dants.

1. In general, he faid, for the nature of the
crimes, that they are of four forts.

1. In Matter.

2. In Words.

3;. ByConfent.

4. By Letters.

Two
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Two of them are laid to the charge of this De-

fendant, to wit, the crime of the Matter, 3nd of

Content. And of offences BraiJon makes fome

publick, fome private. The offences here are pub -

lick. And of them, fome are capital, fome not

capital ; as affault, confpiracy, and fuch like, which

have not the punifhmenc of life and death. Publick

crimes capital are fuch as are againft the Law of

Nature, as Treafon, Murder ; I will agree, that if

they be committed in Parliament, they may be

queftioned el fewhere out of Parliament. But in our

cafe, the crimes are not capital, for they are affault

and confpiracy, which in many cafes may be jufti-

fied, as appears by 22 H. VII. Keilw. 92. 2 off.

3 H. IV". 10. 22 E. IV. 43. Therefore this Court

fhall not have jurisdiction of them, for they are not

againft the Law of Nations, of God, or Nature

;

and if thefe matters (hall be examinable here, by
confequence all actions of Parliament-men may be

drawn in queftion in this Court. But it feems by

thefe reafons, that this Court fhall not have jurif-

diction, as this cafe is

:

1. Becaufe thefe offences are juftifiable, being

but the bringing the Speaker to the Chair, which

alfo perhaps was done by the Votes of the Commons;
but if thefe matters fhall be juftified in this Court,

no trial can be, for upon iffue of his own wrong, he

cannot be tried, becaufe acts done in the Houfe of

Commons are of record, as it was refolved in the

Parliament, 1 Jac. and 16 H. VII. 3. C. 9. 31.

are, that fuch matters cannot be tried by the Coun-

try. And now they cannot be tried by record, be-

caufe, as 22 H. VIII. Dy. 32. is, an inferior Court

cannot write to a fuperior. And no Certiorari lies

out of the Chancery, to fend this here by Mittimus,

for there was never any precedent thereof; and the

Book of the Houfe of Commons, which is with

their Clerk, ought not to be divulged. And C. Little,

is, that if a Man be indicted- in this Court for Pira-

cy committed upon the Sea, he may well plead to

the jurifdiction of this Court, becaufe this Court

cannot try it.

2. It appears by the old Treatife, de modo tenendi

Parliamentum, that the Judges are but affiftants in

the Parliament; and if any words or acts are

made there, they have no power to contradict or

controul them. Then it is incongruous, that they,

after the Parliament diffolved, (hall have power to

punilh fuch words or acts, which at the time of the

fpeaking or doing, they had not power to contradict.

There are fuperior, middle, and more inferior Ma-
giftrates ; and the fuperior fhall not be fubject to the

controul of the inferior. It is a pofition, thatz'« pares

eft nullum imperium, mullo minus in eos, qui magis im-

perium habent. C. Littl. fays, That the Parliament

is the fupreme Tribunal of the Kingdom, and they

are Judges of the fupreme Tribunal ; therefore

they ought not to be queftioned by their inferiors.

(3) The offences objected do concern the privileges

of Parliament, which privileges are determinable

in Parliament, and not elfewhere, as appears by the

precedents which have been cited before. (4) The
Common Law hath afiigned proper Courts for mat-

ters, in refpect of the place and perfons : 1. For

the place, it appears by 1 1 E. IV. 3. and old En-
tries, 10 1. that in an ejeclione firma, it is a good
plea, that the Land is antient demefne, and this ex-

cludes all other Courts. So it is for Land in Dur-
ham, old Entries, 419. for it is queftionable there,

and not out of the County. 2. For Perfons, //. 15

H. VII. rol. 93. old Entries, 47. If a Clerk of
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the Chancery be impleaded in this Court, he may
plead his privilege, and fhall not anfwer. So it is

of a Clerk of the Exchequer, old Entries, 473. then

much more when offences are done in Parliament,

which is exempt in ordinary jurifdiction, they fhall

not be drawn into queftion in this Court. And if a

man be indicted in this Court, he may plead fanc-

tuary, 22 H. VII. Keilw. 91. ci? 22. and fhall be

reftored, 21 £.111. 60. The Abbot of Bury's cafe

is to the fame purpofe. (5) For any thing that ap-

pears, the Houfe of Commons had approved of thefe

matters, therefore they ought not to be queftioned

in this Court. And if they be offences, and thefaid

Houfe hath not punifhed them, this will be a calling

of imputation upon them. (6) \t appears by the

old Entries, 446, 447. that fuch an one ought to

reprefent the Borough of St. Germains, from whence
he was fent, therefore he is in nature of an Ambaf-
fador, and he fhall not be queftioned for any thing

in the execution of his Office, if he do nothing a-

gainft the Law of Nature or Nations, as it is the

cafe of an Ambaffador. In the time of Queen Eli-

zabeth, (Camden's Brit. 449.) the Bifhop of Rofs'm

Scotland, being Ambaffador here, attempted divers

matters againft the State; and by the opinion of

all the Civilians of the faid time, he may be que-

ftioned for thofe offences, becaufe they are againft

the Law of Nations and Nature ; and in fuch mat-

ters, he fhall not enjoy the privileges of an Am-
baffador. But if he commit a civil offence, which
is againft the Municipal Law only, he cannot be

queftioned for it, as Bodin. de Republica, agrees the

cafe. Upon the Statute of 28 H. VIII. c. 1 -.

for Trial of Pirates, 1 3 Jac. the cafe fell out to be

thus. A Jew came Ambaffador to the United Pro-

vinces, and in his journey he took fome Spani/h

Ships, and after was driven upon this Coaft ; and a-

greed upon the faid Statute, that he cannot be tried

as a Pirate here by commiffion, but he may be

queftioned civiliter in the Admiralty : for, Legati

fuo Regi foli judicium faciunt. So Ambaffadors of
Parliament, foli Parliamento, to wit, in fuch things,

which of themftlves are juftifiable. (7) There was

never any precedent, that this Court had punifhed

offences of this nature, committed in Parliament,

where any plea was put in, as here it is to the jurif-

diction of the Court; and where there is no pre-

cedent, non-ufage is a good expofitor of the Law,
Lord Littl. Setlion 180. Co. Littl. f.

81". fays, as

. ufage is a good interpreter of the Laws, fo non-

ufage, where there is no example, is a great intend-

ment, that the Law will not bear it. 6 Eliz. Dy.

229. upon the Statute of 27 H. VIII. of inrol-

ments, that bargain and fale of a Houfe in London
ought not to be enrolled; the reafon there given is,

becaufe it is not ufed. 23 Eliz Dy. 376. no error

lies here of a judgment given in the five Ports, be-

caufe fuch Writ was never feen ; yet in the diven-

fity of Courts it is faid, that error lies of a judg-

ment given in the five Ports. 39 H. VI. 39. by

Ajhton, that a protection to go to Rome was never

feen, therefore he difallowed it. (8) if this Court

fhall have jurifdiction, the Court may givejudgment

according to Law, and yet contrary to Parliament

Law, for the Parliament in divers cafes hath a pe-

culiar Law. Notwithftanding the Statute of 1

H. V. c. 1. that every Burgefs ought to be refi-

dent within the Borough of which he is Burgefs, yec

the conftant ufage of Parliament is contrary there-

unto; and if fuch matter fhall be in queftion before

ye, ye ought to adjudge according to the Statute,

and
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and not according to their ufage. So the Houfe of

Lords hath a fpecial Law alio, as appears by 1

1

R. II. the roll of the procefs and judgment, (which

hath been cited before to another purpofe) where an

appeal was not according to the one Law or the

other, yet it was good according to the courfe of

Parliament. (9) Becaufe this matter is brought in

this Court by way of information, where it ought

to be by way of indictment. And it appears by 41

off. p. 12. that if a Bill of Deceit be brought in this

Court, where it ought to be by Writ, this matter

may be pleaded to the jurifdiction of the Court,

becaufe it is vi £s? armis, and contra pacem. It ap-

pears by all our Books, that informations ought not

to be grounded upon furmifes, but upon matter of

Record, 4 H. VII. 5. 6. E. VI. Dy. 74. Informa-

tion in the Exchequer, and 11 H. VIII. Keilw. 101.

are to this purpofe. And if the matter be vi& ar-

mis, then it ought to be found by Inqueft. 2 £. III.

3,2. Appeal fhall not be granted upon the return

of the Sheriff, but the King ought to be certified

of it by indictment. 1 H. ,V1I. 6. and Stamf. f.<}$.

a. upon the Statute of 25 E. III. c. 4. that none

fhall be imprifoned but upon indictment or prefer-

ment •, and 28 E. III. c 3. 42 E. III. c. 3. are to

the fame purpofe. So here, this information ought

to have been grounded upon indictment, or other

matter of Record, and not upon bare intelligence

given to the King. ( 10) The prefent cafe is great

and difficult, and in fuch cafes, the Judges have al-

ways outed themfelves of jurifdiction, as appears

by Bratlon. Book II. f. 1. Si aliquid novi non

ujiatum in Regno accident, 2 £.111. 6, 7. and

Dower 242.

Now I will remove fome objections which may
be made.

Where the King is Plaintiff, it is in his election

to bring his action in what Court he pleafes. This

is true in fome fenfe, to wit, That the King is not

reftrained by the Statute of Magna Charta, Quod
communia placita non fequantur curiam noftram ; for

he may bring his Quare impedit in B. R. And if

it concerns Durham, or other County Palatine, yet

the King may have his action here? for the faid

Courts are created by Patent, and the King may not

be reftrained by Parliament, or by his own Patent,

to bring his action where he pleafeth. But the

King fhall not have his action where he pleafeth a-

gainft a prohibition of the Common Law, as 12

H. VII. Keilw. 6. the King fhall not have a For-

medon in Chancery. And C. 6. 20. Gregory's cafe,

if the King will bring an information in an inferior

Court, the party may plead to the jurifdiction. So

where the Common Law makes a prohibition, the

King hath not election of his Court.

The information is contra formam Statuti, which

Statute, as I conceive, is intended the Statute of

5 H. IV. c. 6. and 11 H. VI. c. 11. which gives

power to this Court to punifh an aflault, made up-

on the fervant of a Knight of Parliament. But

our cafe is not within thofe Statutes, nor the intent

of them ; for it is not intendible, that the Parlia-

ment fhould difadvantage themfelves, in point of

their privilege. And this was a Trefpafs done with-

in the Houfe, by Parliament-men amongft them-

felves. And Crompton's JurifdicJion of Courts, f. 8.

faith, That the Parliament may punifh trefpaffes

done there.

Precedents have been cited of Parliament-men

imprifoned and punifhed for matters done in Parlia-

merti To this I fay, That there is Via juris, and

Via faUi; and Via faSi is not always Via juris. C.

4. 93. precedents are no good directions, unlefs

they be judicial.

Otherwife there will be a failure of Juftice,

wrongs fhall be unpunifhed. To this I anfwer,

That a mifchief is oft-times rather fufferable than
an inconvenience, to draw in queftion the privileges

of Parliament. By the antient Common Law, as

it appears by 21 E. III. 23. and 21 off. if an In-

fant bring an Appeal, the fuit fhall be ftaid during
his infancy ; becaufe the party cannot have his

Trial by battle againft the Infant ; but the Law is

now held otherwife in the faid cafe. And in fome
cafes, criminal offences fhall be difpunifhed, 29
H. VIII. Dy. 40. Appeal of Murder lies not for

Murder done in feveral Counties.

This Court of B. R. is coram ipfo Rege ; the King
himfelf, by intendment, is here in perfon. And,
as it is faid, C. 9. 1 1 8. it is Supremum Regni Tribu-
nal, of ordinary jurifdiction. But to this I fay,

That the Parliament is a tranfeendent Court, and
of tranfeendent jurifdiction: it appears by 28 aff.p.

52. that the ilile of other Courts is coram Rege, as

well as this is ; as coram Rege inCancellaria, coram
Rege in Camera ; and though it be coram Rege, yet
the Judges give the judgment. And in the time of
H. III. in this Court, fome Entries were coram Rege,
others, coram Hugone de Bigod.

The privileges of Parliament are not queftion-

ed, but the confpiracies and mifdemeanors of fome
of them. But to this I fay, that the diftinction is

difficult and narrow in this cafe, where the offences

objected are juftifiable : and if they be offences,

this reflects upon the houfe which hath not punifhed
them.

The cafes of 3 E. III. 19. and t and 2 Phil, tif

Mar. have been objected. But for the laft it is ob-
fervable, That no plea was pleaded to the jurifdic-

tion, as it is in our cafe. And if a Parliament-

man or other, which hath privilege, be implead-
ed in foreign Court, and neglect his plea to the

jurifdiction, the Court may well • proceed, 9
£?. VII. 14- 36#. VI. 34 #. 13 Jac. In this

Court the Lord Norreys, that was a Peer of
Parliament, was indicted for the Murder of
one Bigod, and pleaded his pardon. And there

it was doubted, how the Court fhould proceed a-

gainft him, (for he, by Law, ought to have his

Trial by his Peers.) And it was refolved, that

when he pleads his pardon, or confeffeth his fault,

thereby he gives jurifdiction to the Court, and the

Court may give judgment againft him. So that

thefe cafes, where it was not pleaded to the jurif-

diction, can be no precedent in our cafe.

The privilege here is not claimed by Prefcription

or Charter, therefore it is not good. But I fay,

that notwithstanding this, it is good ; for where the

Common Law outs a Court of jurifdiction, there

needs no Charter or Prefcription ; 10 H. VI. 13.

8 H. VIII. Keilw. 189. Br. n. c. 515. Where
fanctuary of a Church is pleaded, there's no need to

make prefcription, becaufe every Church is a fanc-

tuary by the Common Law. Therefore, &c.

Sir Robert Heath, the King's Attorney, the fame
day argued on the other fide, but briefly. Firjl,

he anfwered the objections which had been made.
Firjl, Pie faid, That informations might well be

for matters of this nature, which, are not capital

;

and that there are many precedents of fuch infor-

mations. (But note, that he produced none of them.).

Secondly,

4
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Secondly, It hath been objected, That they are a

Council, therefore they ought to fpeak freely. But

fuch fpeeches which are here pronounced, prove them

not Counfellors of State, but Bedlams; the addition

of one word would have made it Treafon, to wit,

proditorie. But it is the pleafure of the King to pro-

ceed in this manner, as now it is. And there is great

difference between Bills and Libels, and between

their proceedings, as Counfel and as mucinous.

Thirdly, That it would be of dangerous confe-

quehce ; for by this means none would adventure to

complain of grievances. I anfwer, they may make
their complaints in a Parliamentary manner ; but

they may not move things, which tend to diffraction

of the King and his Government.

Fourthly, Theie matters may be puniflied in fol-

lowing Parliaments. But this is impoffible, for fol-

lowing Parliaments cannot know with what mind
thefe matters were done. Alfo the Houfe of Com-
mons is not a Court of Juftice of itfelf. The two
Houies are but one body, and they cannot proceed

criminally to punifli crimes, but only their Mem-
bers by way of imprifonment ; and alio they are

not a Court of Record. And they have forbid their

Clerk to make entry of their fpeeches, but only of

matters of couife ; for many times they fpeak upon
the Hidden, as occafion is offered. And there is no

neceffuy, that the King mould expect a new Par-

liament. The Lords may grant Commiffions to

determine matters, after the Parliament ended ; but

the Hotife of Commons cannot do fo. And alfo

a new Houfe of Commons confifts of new men,
which have no cognizance of thefe offences. 1 H.
IV. The Bifhop of Carlijle, for words fpoken in

the Parliament, that the King had not right to the

Crown, was arraigned in this Court of High Trea-

fon ; and then he did not plead his privilege of
Parliament, but faid, That he was Epifcopus unc-

tus, &c.

Fifthly, 4 H. VIII. Strode's cafe hath been ob*

jected. But this is but a particular Act, although

it be in print ; for Rafted entitles it by the name of

Strode: fo the tide, body, and provifo of the Act
are particular.

Sixthly, That this is an inferiour Court to the Par-

liament, therefore, csV. To this I fay, That, even

fitting the Parliament, this Court of £. R. and
other Courts, may judge of their privileges, as of

a Parliament-man put in execution, &c. and other

cafes. It is true that the Judges have oft-times de-

clined to give their judgment upon the privileges of
Parliament, fitting the Court. But from this it

follows not, that when the offence is committed
there, and not puniflied, and the- faid Court dif-

folved, that therefore the faid matter fliall not be

queftioned in this Court.

Seventhly, By this means the privileges of Parlia-

ment fliall be in great danger, if this Court may
judge of them. But I anfwer, That there is no
danger at all ; for this Court may judge of Acts of
Parliament.

Eighthly, Perhaps thefe matters were done by the

Votes of the Houfe ; or, if they be offences, it is

an imputation to the Houfe to fay, That they had
neglected to punifli them ; but this matter doth not

appear. And if the truth were fo, thefe matters

might be given in evidence.

Ninthly, There is no precedent in the cafe, which
is a great prefumptionpf Law. But to this I anfwer,

That there was never any precedent of fuch a fact,

therefore there cannot be a precedent of fuch a judg-

ment. And yet in the time of Queen Elizabeth, it

was refolved by B>cwn> and many other J u dices,

that offences clone in Parliament may be puniflied

out of Parliament, by imprifonment or otherwife.

And the cafe of 3 E. III. 19. is taken for good
Law by Stamf. and Fitzh. And 22 E. III. and t

Alar, accord directly with it. But it hath been ob-

jected, that there was no plea made to the jurif-

diction. But it is to be obferved, that Plowden, that

was a learned man, was one of the Defendants, and

he pleaded not to the jurifdiction, but pleaded li-

cence to depart. And the faid information depended

during all the Reign of Queen Mary, during which
time there were four Parliaments, and they never

queftioned this matter.

But it hath been further objected, That the faid

cafe differs from our cafe, becaufe that there the

offence was done out of the Houfe, and this was

done within the Houfe. But in the faid cafe, if li-

cence to depart be pleaded, it ought to be tried in

Parliament, as well as thefe offences here. There-

fore, &c.

The Judges alfo the fame day fpake briefly to the

cafe, and agreed with one voice, That the Court,

as this cafe is, /hall have jurifdiclion, although that

thefe offences were committed in Parliament, and that

the imprifoned Members ought to anfwer.

Jones began and faid, That though this queftion

be now newly moved, yet it is an ancient queftion

with him; for it had been in his thoughts thefe

eighteen years. For this information there are three

queftions in it

:

1

.

Whether the matters informed be true orfalfe

:

and this ought to be determined by Jury or De-
murrer.

2. When the matters of the Information arefound
or confeffed to be true, if the Information be good in

fubftance.

3. Admit that the offences are truly charged, if

this Court hath power to punifh them : and that is the

fole queftion of this day.

And it feems to me, that of thefe offences, al-

though committed in Parliament, this Court fliall

have jurifdiction to punifli them. The Plea of the

Defendants here to the jurifdiction being concluded
with a demurrer, is not peremptory unto them,
although it be adjudged againft them ; but if the

plea be pleaded to the jurifdiction, which is found
againft the Defendant by Verdict, this is peremp-
tory.

In the difcufllon of this point, I decline thefe

queftions :

1

.

If the matter be voted in Parliament, when it

isfiiiifhed, it can bepunifhed and examined in another

Court ?

2

.

If the matter be commenced in Parliament, and
that ended, if afterward it may be queftioned in another

Court ?

I queftion not thefe matters, but I hold, that an

offence committed criminally in Parliament, may
be queftioned elfewhere, as in this Court; and that

for thefe reafons

:

Firft, Quia intereft Reipublicse ut malefkia non
maneant impunita : and there ought to be a frejh

punifhment of them. Parliaments are called at the

King's pleafure, and the King is not compellable to call

his Parliament ; and if before the next Parliament,

the party offending, or the witneffes die, then there

will be a failure of Juftice.

2 Secondly,
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Secondly, The Parliament is Ho conftanl Court

;

every Parliament moftly conjifts of feveral men, and,

by confequence^ thty cannot take notice of matters done .

in the foregoing Parliament ; and there they do net

examine by oath, unlefs it be in Chancery, as it is

ufed of late time.

Thirdly, The Parliament cannot fend Procefs to

make the offenders to appear at the next Parliament

;

and being at large, if they hear a noife of a Parliament,

they will fugam facere, and fo prevent their punifo-

ment.

Fourthly, Put the cafe, that one of theDefendants

be made a Baron of Parliament, now he cannot be

punifhed in the Houfe of Commons, and fo he fhall be

unpunifhed.

It hath been obje&ed, That the Parliament is the

fuperiour Court to this, therefore this Court cannot

examine their proceedings.

To this Ifay, That this Court of the King's-Bench,

is a higher Court than the Ju dices of Oyer and

Terminer, or the Juftices of Affize : but ir an of-

fence be done where the King's-Bench is, after it is

removed, this offence may be examined by the

Juftices of Oyer and Terminer, or by the Juftices

of Affize. We cannot queftion the judgments of

Parliaments, but their particular offences,

2 Object. // is a privilege of Parliament, whereof

•we are not competent Judges.

To this Ifay, That privilegium eft privata Lex cs"

privat legem. And this ought to be by grant or pre-

fcription in Parliament ; and then it ought to be

pleaded for the manner, as is in 33 H. Vlil. Dy. as

it is not here pleaded. Alfo we are Judges of all

Acts of Parliament : as 4 H. VI I. Ordinance made
by the King and Commons is not good, and we are

Judges what fhall be aSeffion of Parliaments it is

in Plowden, in Partridge's cafe. We are Judges of

their lives and lands, therefore of their liberties.

And 8 Eliz. (which was cited by Mr. Attorney) it

was the opinion of Dyer, Oallyn, Weljh, Brown, and

Southcot, Juftices, That offences committed in i ar-

liament may be punifhed out of Parliament. And
3 Ed. V. 19. it is good Law. And it is ufual near

the end of Parliaments to fet down fome petty pu-

nifhment upon offenders in Parliament, to prevent

other Courts. And I have feen a Roll in this Court,

in 6 H. VI. where judgment was given in a Writ

of Annuity in Ireland, and afterward the faid judg-

ment was reverfed in Parliament in Ireland
-, upon

which judgment, Writ of Error was brought in this

Court, and reverfed.

Hyde Chief-Juftice, to the fame intent : No new
matter hath been offered to us now by them that

argue for the Defendants, but the fame reafons and

authorities in ftibftance, which were objected before

all the Juftices of England, and Barons of the Ex-
chequer, at Serjeants-Inn in Fleet-ftreet, upon an in-

formation in the Star-Chamber for the fame mat-

ter. At which time, after great deliberation, it

was refolved by all of them, That no offence com-

mitted in Parliament, that being ended, may be pu-

nifhed out of Parliament. And no Court more apt

for that purpofe than this Court in which we are :

and it cannot be punifhed in a future Parliament,

becaufe it cannot take notice of matters done in a

foregoing Parliament.

As to what was faid, That an inferiour Court

cannot meddle with matters done in a fuperiour -,

true it is, that an inferiour Court cannot meddle

with judgments of a fuperiour Court* but if par-

ticular Members of a fuperiour Court offend, they

afe oft-times punifhable in an inferiour Court : as,,

if a Judge fhall commit a capital offence in this

Courtj he may be arraigned thereof at Newgate.

3 E. III. 19. and 1 Mar. which have been cited,

over-rule this cafe. 1 herefore, &c.
Juftice Whitlock. 1. I fay in this cafe, Nihil

dictum quod non dictum prius.

2. That all the "judges of England have refolved

this very point.

3. That now we are but upon the brink and Jkirts

of the caufe : for it is not now in queftion, if thefe i>e

offences or no ; or, if true or falfe ; but only if this

Court haiejurifdiclion.

But it hath been objected, That the offence

is not capital, therefore it is not examinable in this

Court.

But though it be not capital, yet it is criminal,

for it is lowing of fedition to the deftruction of the
Common-wealth/ The queftion now is not between
us that are Judges of this Court, and the Parliament,

or between the King and the Parliament ; but be-

"

tween fome private Members of the Houfe ofCom-
mons and the King himielf : for here the King him-
felf queftions them for thofe offences, as well he may.
In every Commonwealth there is one iiiper-eminent

power, which is not fubject to be queftioned by any
other ; and that is the King in this Commonwealth,
who, as Braflon faith, Solum Deum habet ultorem.

But no other within the Realm hath this privilege.

It is true, that that which is done in Parliament by
confent of all the Houfe, fhall not be qutftioned

eifewhere ; but if any private Members, exaunt

performsjudicum, & induunt malefacientium perfonas,

& funt fedttioft ; is there fuch fanctimony in the
place, that they may not be queftioned for it eife-

where ? The Bifhop of Rofs, as the cafe hath been
put, being Ambaffador here, practifed matters
againft the State : and it was refolved, That al-

though Legatusjtt Rex in alieno folo, ytt when he
goes out of the bounds of his office, and complots
with Traitors in this Kingdom, that he fhall be
punifhed as an offender here. A Minifter hath a

great privilege when he is in the Pulpit ; but yet,

if in the Pulpit he utter fpeeches which are fcan-

dalous to the State, he is punifhable. So in this

cafe, when a Burgefs of Parliament becomes muti-
nous, he fhall not have the privilege of Parliament.

In my opinion, the Realm cannot confift without
Parliaments, but the behaviour of Parliament-men
ought to be Parliamentary. No outrageous fpeeches

were ever ufed againft a great Minifter of State in

Parliament, which have not been punifhed.. If a

Judge of this Court utter fcandalous fpeeches to

the State, he may be queilioned for them before

Commiffioners of Oyer and Terminer, becaufe this

is no judicial a£l of the Court.

Bul it hath been objected, That we cannot exa-

mine Acls done by a higher Power.

To this I put this cafe : when a Peer of the Rfaim
is arraigned of Treafon, we are not his Judges, but
the High Steward, and he fhall be tried by his

Peers : but if error be committed in this proceed-

ing, that fhall be reverfed by error in this Court

;

for that which we do is coram ipfo Rege.

It hath been objected, That the Parliament-Law

differs from the Law by which wejudge in this Court
in fttndry cafes. And for the inftance which hath

been made, That by the Statute, none ought to be

chofen Burgefs of a Town in which he doth not inha-

bit, but that the ujage of Parliament is contrary : But
if information be brought upon the faid Statute

againft
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againft fuch a Burgefs, I think that the Statute is a

good warrant for us to give judgment againft him.

And it hath been objected, lhat there is no prece-

dent in this matter.

But there are fundry precedents, by which it ap-

pears, that the Parliament hath tranfmitted matters

to this Court ; as 2 R. II. there being a queftion

between a great Peer and a Bifhop, it was tranf-

mitted to this Court, being for matter of behaviour

:

and although the Judges of this Court are but infe-

riour men, yet the Court is higher. For it appears

by the 1 1 Eliz. Dy. That the Earl Marfhal of Eng-

land is an Officer of this Court ; and it is always

admitted in Parliament, That the Privileges of Par-

liament hold not in three cafes, to wit, Firjl, in cafe

ofTreafon. Secondly, in cafe of Felony. And Third-

ly, in fait for the Peace. And the laft is our very

cafe. Therefore, &c.

Croke argued to the fame intent : he faid, That

thefe offences ought to be punijhed in the Court, or no

where ; and all manner of offences which are againft

the Crown, are examinable in this Court.

It hath been objected, That by this means, none

will adventure to make complaints in Parliament.

That is not fo, for he may complain in a Parlia-

mentary courfe, but not falfely and unlawfully, as

here is pretended •, for that which is unlawfully,

cannot be in a Parliamentary courfe.

It Tiath been objected, That the Parliament is et

higher.Court than this.

And it is true : But every Member is not a Court;

and if he commit offence, he is punifhable here.

Our Court is a Court of high Jurifdiction, it cannot

take cognizance of real Pleas , but if a real Plea

comes by Error in this Court, it fhall never be

tranfmitted. But this Court may award a Grand

Cape, and other Procefs ufual in real actions : but

of all capital and criminal Caufes, we are original-

ly competent Judges, and by confequence of this

matter. But I am not of the opinion of Mr. At-

torney-General, that the word proditorie would have

made thisT-realbn. And for the other matters, he

agreed with the Judges. Therefore by the Court,

the Defendants were ruled to plead further : and

Mr. Lenthal of Lincoln's-Inn was affigned of Coun-

fel for them.

But inafmuch as the Defendants would not put in

any other Plea, the laft day of theTerm,Judgment was

given againft them upon a Nihil dicit ; which Judg-
ment was pronounced by Jones to this effect

:

" The matter of the information now, by the con-

feffion of the Defendants, is admitted to be true,

and we think their Plea to the jurifdiction infufficient

for the matter and manner of it. And we hereby

will not draw the true Liberties of Parliament-men
into queftion ; to wit, for fuch matters which they

do or fpeak in a Parliamentary manner. But in this

cafe there was a confpiracy between the Defendants

to flander the State, and to raife fedition and difcord

between the King, his Peers, and Feople; and this

was not a Parliamentary courfe. All the Judges of

England, except one, have refolved the Statute of

4//. VIII. to be a private Act, and to extend to

Strode only. But every Member of the Parliament

fliall have fuch Privileges as are there mentioned ;

but they have no Privilege to fpeak at their plea-

fure. The Parliament is an high Court, therefore

it ought not to be diforderly, but ought to give

Vol. VII.
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good example to other Courts. If a Judge of our

Court fhould rail upon the State, or Clergy, he is

punifhable for it. A Member of the Parliament may
charge any great Officer of the State with any parti-

cular offence; but this was a malevolous accuiation

in the generality of all the Officers of State, there-

fore the matter contained within the information is

a great offence, and puniffiable in this Court.

2. For the punifhment, although the offence be
great, yet that fliall be with a light hand, and fhall

be in this manner."

1

.

That every of the Defendants fhall be hnprifoned

during the King's pleafure : Sir John Elliot to be im-

frifoned in the Tower of London, and the other De-
fendants in other prifons.

2. That none of themfliall be delivered out ofprifon
until hegive fecurity in this Court for his good beha-

viour, and have made fubmiffion and acknowledgment

of his offence.

3. Sir John Elliot, inafmuch as we think him the

greateft offender, and the Ringleader, fhall pay to the

.King a Fine of 2000 1. and Mr. Holies, a Fine of
1000 Marks : and Mr. Valentine, becaufe he is of
lefs ability than the reft, fhall pay a Fine of 500 1.

And to all this, all the other Juftices with one voice

accorded.

Afterwards the Parliament which met the third

of November, 1640. upon report made by Mr. Re-
corder Glyn, of the ftate of the feveral and refpec-

tive cafes of Mr. Holies, Mr. Selden, and the reft of
the imprilbned Members of the Parliament, in Ter-
tio Caroli, touching their extraordinary fufferings,

for their conftant affections to the Liberties of the

Kingdom, expreffed in that Parliament ; and upon
arguments made in the Houfe thereupon, did upon
the fixth of July, 1641, pafs thefe enfuing votes ;

which, in refpect of the reference they have to thefe

laft mentioned proceedings, we have thought fit to

infert: viz.

July 6. 1641.

1 . T) E^ed upon the queftion, That the ifluing

Jt\. out of the Warrants from the Lords and
others of the Privy-Council, compelling Mr. Hollesf
and the reft of the Members of that Parliament, 3
Car. during the Parliament, to appear before them,
is a breach of the Privilege of Parliament by thofe

Privy Counfellors.

2. Refolved, &V. That the committing of Mr.
Holies, and the reft, by the Lords and others of
the Privy-Council, during the Parliament, is a •

breach of the Privilege of Parliament by thole
Lords, and others.

3. Refolved, &c. That the fearchingand fealing

of the Chamber, Study, and Papers of Mr. Holies,

Mr. Selden, and Sir John Elliot, being Members of
this Houfe, and during the Parliament, and ijfoirig

of Warrants to that purpofe, was a breach of the
Privilege of Parliament, by thofe that executed the
fame.

4. Refolved, &c. That the exhibiting of an in-

formation in the Court of Star-chamber, againft Mr.
Holies and the reft, for matters done by them in

Parliament, being Members of Parliament, and the

fame fo appearing in the information, is a breach of
the Privilege of Parliament.

5. Refolved, £sV. That Sir Robert Heath, and Sir
Humphry Davenport, Sir Heneage Finch, Mr. Hud-
fort, and Sir Robert Berkley, that fubferibed their

names to the information, are guilty thereby of the
breach of Privilege of Parliament.

K k 6. Re.
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6. Refolved, &c. That there was delay of Juftice

towards Mr. Holies, and the reft that appeared upon
the Habeas Corpus, in that they were not bailed in

Eajler and Trinity-Term, 5 Car.

7. Refolded, &c. That Sir Nicholas Hyde, then

Chief Juftice of the King's*flench, is guilty of this

delay.

8. Refolved, &c. That Sir William Jones, being

then one of the Juftices of the Court of King's-

Bench, is guilty of this delay.

9. Refolved, &c. That Sir James Whitfocke, Knt.

then one of the Juftices of the Court of King's-

Bench, is not guilty of this delay *.

Ordered, That the further debate of this fhall

be taken into confederation on to-morrow morn-
ing.

10.

July 8. 1641.

and fealing of them, is guilty of the breach of the

Privilege of Parliament, this being done before the

diffolution of Parliament.

18. Refolved upon the Queftion, That Mr. Lau-
rence Whitaker being guilty of the breach of the

Privileges as aforefaid, fhall be fent forthwith to

the Towef, there to remain a prifener during the

pleafure of the Houfe.

Mr. Whitaker was called down, and kneeling at

the Bar, Mr. Speaker pronounced this fentenc*

againft him accordingly.

Mr. Whitaker being at the Bar, did not deny, but

that he did fearch and feal up the Chamber, and

Trunk, and Study of Sir John Elliot, between the

fecond and tenth of March, during which time the

Parliament was adjourned : But endeavoured to ex-

tenuate it, by the confufion of the times, at that

time ; the length of the time fince that crime was
committed, being thirteen years; the command that

lay upon him, being commanded by the King and
twenty-three Privy-Counfellors.'

Afterwards Mr. Recorder Glyn made a farther

report to the Houfe of Commons, viz.

The warrant, which iffued and was fubferibed by
twelve Privy-Counfellors, to fummon nine of the

Members of the Houfe of Commons, in the Par-

liament of Tertio Caroli, to appear before them du-

ring the Parliament, viz. Mr. William Stroud, Mr.
Benjamin Valentine, Mr. Holies, Sir John Elliot, Mr.
Selden, Sir Miles Hobart, Sir Peter Heyman, Mr.
Walter Long, and Mr. William Cnriton, bearing date

Tertio Martii, Quarto Caroli ; and the names of the

twelve Privy-Counfellors that figned this warrant

were read : the Parliament being adjourned the

fecond of March, to the tenth of March, and then

diffolved.

The warrants under the hands of fixteen Privy-

Counfellors, for committing of Mr. Denzil Hoiks,

Sir John Elliot, Mr. John Selden, Mr. Benjamin Valen-

tine, and Mr. William Coriton, clofe prifoiiers to the

Tower, bearing date, Quarto Martii, Quarto Caroli,

during the Parliament, were read. And the names

of the Privy Connfellors that fubferibed them, were

read. The warrants under the hands of twenty-two

Privy-Counfellors, directed to William Bofwel Efq;

to repair to the Lodgings of Denzil Holies Efq; and
to Simon Digby Efq; to repair to the Lodgings of Mr.
John Selden, and to Laurence Whitaker Efq; to re»

pair to the Lodgings of Sir John Elliot, requiring

them to feal up the trunks, ftudies, and cabinets, or

any other thing that had any papers in them, of the

faid Mr. Holies, Mr. John Selden, and Sir John El-

liot, were read, and likewife the names of the Privy-

Counfellors that fubferibed the faid warrants. A
Warrant under the hands of thirteen Privy-Coun-

fellors, for the commitment of Mr. William Stroud

clofe Prifoner to the King's-Bench, bearing date 2

April,

* Mr. Whitlocke in his Mcmoria's of the Zngtijh Affairs, p. 38, 39. fays, In the Houfe there fell out a Debate touching the Writs

of Habeas Corpus, upon which Se.'den and the reft of his Fellovv-prifoners, demanded to be bailed ; and the Judges of the King's-

Bench did not bail them, as by Law they ought ; but required of them Suretiesfor their good behaviour . This, was fo far aggravated

by fome, that they moved, The Pri/oners might have nparation out of the EJIales of thofe Judges who then fat in the King's-Bench

mihen they -uiere remankd to prifon ; which Judges they named to be Hyde, Jones, and my Father : as for Judge Croke, who was
one of that Court, they excufed him, as differing in Opinion from the reft.

I being a Member of the Houfe, and Son to the Judge, knew this to be miftaken, as to the Fact, and fpake in the behalf of
my Father, to this effect :

" That it was not unknown to divers worthy'Members of the Houfe, that Judge Wbitlocke had been a faithful, able, and flout

" Affertor of the Rights and Liberties of the free-born Subjefls of this Kingdom ; for which he had been many ways a Sufferer. .

" And particularly by a ftrait and clofe Imprifonment, for what he faid and did, as a Member of this Honourable Houfe in a
" former Parliament : and he appeals to thofe noble Gentlemen, who cannot but remember thofe paffages ; and fome, who were
" then Sufferers with him. And for his Opinion, and Carriage in the Cafe of the Habeas Corpus, 'tis affirmed to have been the
" fame with that of Judge Croke ; and he appeals for this, to the honourable Gentlemen, who were concerned in it; and others,

" who were prefent then in Court." Hampden, and divers others feconded this Motion ; who affirmed very much of the Mater
of Fait, and expreffed them felves with great Refpeft and Honour to the Memory of the deceafed Judge, who was thereupon

reckoned by the Houfe in the fame degree wiih Judge Croke, as to their Cenfure and Proceedings.

REfolved upon the Quejlion, That Sir George

Croke Knight, then one of the Judges of

the King's-Bench, is not guilty of this delay.

1 1. That the continuance of Mr. Holies., and the

reft of the Members of Parliament, 3 Car. in pri-

fon, by the then Judges of the King's-Bench, for

not putting in Sureties for their good behaviour,

was without juft or legal Caufe.

12. That the exhibiting of the information againft

Mr. Holies, Sir John Elliot, and Mr. Valentine, in

the King's-Bench, being Members of Parliament,

for matters done in Parliament, was a breach of the

Privilege of Parliament.

13. That the over-ruling of the Plea, pleaded by

Mr. Holies, Sir John Elliot, and Mr. Valentine,

upon the information to the jurifdicYion of the

Court, was againft the Law, and Privilege of Par-

liament.

14. That thejudgment given upon a Nihil dicit,

againft Mr. Holies, Sir John Elliot, and Mr. Valen-

tine, and Fine thereupon impofed, and their feveral

imprifonments thereupon, was againft the Law and

Privilege of Parliament.

15. That the feveral proceedings againft Mr.
Holies, and the reft, by committing them, and pro-

fecuting them in the Star-chamber, and in the

King's-Bench, is a grievance.

16. That Mr. Holies, Mr. Stroud, Mr. Valentine,

and Mr. Long, and the Heirs and Executors of Sir

John Elliot, Sir Miles Hobart, and Sir Peter Hey-

man, refpedtively, ought to have reparation for their

refpeclive damages and fufferings,' againft the Lords

and others of the Council, by whofe warrants they

•Were apprehended and committed, and againft the

Council that put their hands to the information in

the Star-chamber, and againft the Judges of the

King's-Bench.

1 7. That Mr. Laurence Whitaker, being a Mem-
ber of the Parliament 3 Car. entering into the Cham-
ber of Sir John Elliot, being likewife-a Member of

the Parliament, fearching of his trunks and papers,
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April, 1628. was read, and the names of thePrivy-

Gounfellors that fubfcribed it: The like warrant

was for the commitment of Mr. Walter Long clofe

prifoner to the Mar dial lea.

Refolved, &c. That Mr. Holies fhall have the

fum of five thoufand pounds, for his damages, loffes,

imprifonments and fufferings, fuftained and under-

gone by him, for his fervice done to the Common-
wealth in the Parliament of" lertio Caroli.

Refolved, tSc. That Mr. John Selden fhall have

the fum of five thoufand pounds, for his damages,

loffl'S, imprifonments, and fufferings, fuftained and

undergone by him, for his»fervice done to theCom-
rnonwealth in the Parliament of Tertio Caroli.

Refolved, &c. That the fum of five thoufand

pounds be affigned for the damages, loffes, impri-

fonments and fufferings, fuftained and undergone by

Sir John Elliot, for hisfervice done to the Common-
wealth in the Parliament of Tertio Caroli, tobedif-

pofed of in fuch manner as this Houfe fhall ap-

point.

Refolved, &?c That the fum of two thoufand

pounds, part of four thoufand pounds, paid into

the late Court of Wards and Liveries, by the Heirs

of Sir John Elliot, by reafon of his Marriage with

Sir Daniel Norton's Daughter, fhall be repaid to

Mr. Elliot, out of the arrears of moneys payable

into the lite Court of Wards and Liveries, before the

taking away of the faid late Court.

Ordered, That it be referred to the Committee
who brought in this Report, to examine the decree

matte in the late Court of Wards and Liveries, con-

cerning the Marriage of Sir John Elliot's heir with

Sir Daniel Norton's Daughter ; and what meheys
were paid by reafon of the faid Decree, and by whom

;

and to report their opinion thereupon to the

Houfe.

Ordered, That it be referred to the Committee
to examine after what manner Sir John Elliot came
to his death, his ufage in the Tower, and to view

the rooms and places where he was imprifoncd,

and where he died, and to report the fame to the

Houfe.

Refolved, &c. That the fum of five thoufand

pounds fhall be paid unto the of Sir Pe-

ter Heyman, for the damages, loffes, fufferings, and

imprifonments, fuftained and undergone by Sir Peter

Herman, for his fervice done to the Commonwealth
in the Parliament in Tertio Caroli.

Refolved, £sV. That Mr. Walter Long fhall have
the fum of five thoufand pounds paid unto him, for

the damages, loffes, fufferings, and imprifonment,

fuftained and undergone by him, for hisfervice done
to the Commonwealth in the Parliament Tertio Ca-
roli.

Refolved, &r>. That the fum of five thoufand

pounds fhall be affigned for the damages, loffes,

ttofferings, and imprifonment, fuftained and under-

gone by Mr. Striude (late a Member of this Houfe)
deceafed, for fervice done by him to the Common-
wealth in the Parliament of Tertio Caroli.

Refolved, £<iY. That Mr. Benjamin Valentine fhall

have the fum of five thoufand pounds paid unto him
4

for the damage?, lop's, fufferings and imprifon-

ifients fuftained :iik! undergone by him faf hisfervice

to the Commonwealth in the Parliament of Tertio

Caroli.

Refolved, &C. That the fum of five hundred
pounds fhall be beftovved and difpofed of, for the

creeping a monument to Sir Miles liobart, a Mem-
ber ot the Parliament of Tertio Carol:, in memory

Vol. VI!.
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of his fufferings for his fervice to the Commonwealth

in the Parliament of Tertio Caroli.

Ordered, That it be recommitted to the Com-
mittee, who brought in this report, to confider, how
the feveral fums of money this day ordered to be

paid for damages to the feveral Members before-

named, for their fufferings in the fervice of the

Commonwealth, may be raifed.

In the Reign of KingCWw II. this Affair was

taken into confideration, and the Houfe of Corft-

mons came to feveral Refolutibns.

Die Mqrlis 12 Novembris 1667.

Upon a report made by Mr. Vatighan from the

Committee concerning freedom of Speech in Par-

liament.

Refolved, fcfr. That the Houfe do agree with

the Committee, That the Aft of Parliament in

4 Hen. VIII. commonly intitled, an Aft concern-

ing Richard Strode, is a general Law, extending to

indemnify all and every the Members of both

Houfes of Parliament, in all Parliaments, for and

touching any bills, fpeaking, reafoning, or declaring

of any matter or matters in and concerning the Par-

liament to be communed and treated of, and is a

declaratory Law of the antient and neceffary Rights

Privileges of Parliament.

Die Sabbati 23 Novembris 1667.

Refolved, &c. That the Judgment given 5 Car.

againft Sir John Elliot, Denzil Holies, and Benj.

Valentine in the King's-Bench, is an illegal Judg-
ment, and againft the Freedom and Privilege of

Parliament.

Die Sabbati 7 Decembris 166 7.

Refolved, fcfV. That the concurrence of the

Lords be defired to the Votes of this Houfe con-

cerning Freedom of Speech in Parliament; and that

a conference be on Monday next defired to be had
with the Lords, at which time the Votes may be de-

livered, and reafons for them given.

Die Jovis 12 Decembris 1667.

A Meffage from the Lords by Sir William Child

and Sir Thomas Eftcourt.

Mr. Speaker,

The Lords have commanded us to acquaint you,

that they agree with this Houfe in the Votes deli-

vered them at the laft conference concerning Freedom
of Speech in Parliament.

Die Mercurii 1 1 Decembris 1 667.
Next, the Lord-Chamberlain and the Lord Jjhley

reported the effeft of the conference with the Houfe
of Commons yefterday, which was managed by
Mr. Vaughan, who faid he was commanded by the

Houfe of Commons to acquaint their Lordfhips

with fome Refolves of their Houfe concerning the

Freedom of fpeech in Parliament, and to defire their

Lordfhips concurrence therein.

In order to which, he was to acquaint their Lord-
fhips with the reafons that induced the Houfe. of
Commons to pafs thofe Refolves.

He faid the Houfe of Commons was acciden-

tally informed of certain Books publifhed under the

name of Sir George Croke's Reports, in one of which

there was a cafe publifhed, which did very much con-

cern this great privilege of Parliament : and which

paffing from hand to hand amongft the men of the

Long Robe, might come in time to be a received

opinion as good Law.
The Houfe of Commons confidering the confe-

quence, did take care that this cafe might be inquired

Jt k 2 into,
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into, and caufed the Book to be produced, and read in

their Houfe, and he thought it the next and cleared

way to inform their Lordfhips, is to read the cafe

itfelf, which h.Quinlo Caroli primi Michaelmas

Term, which cafe was read as followeth.

The King verfus Sir John Elliot, Dentil Holies, and

Benjamin Valentine.

AN- information was exhibited againft them by

the Attorney-General, reciting, That a Par-

liament was fummoned to be held zxlVejlmmfter,

17 Martii 3 Caroli Regis ibidem inchoat. And that

Sir John Elliot was duly elected and returned Knight

for the County of Cornwall, and the other two

Burgeffes of Parliament for other, places; and Sir

John Finch chofen Speaker. That Sir John Elliot,

machindns ds? intendens omnibus viis C5? modis feminare

& excitare difcord, evil will, murmurings, and fe-

ditions, as well verfus Regem, magnates, pralatos,

proceres & jujliciarios, fc? reliquos jubjeElos Regis, &
totaliter deprivare &? fubvertere regimen & guberna-

tionem Regni Angliae, tarn in domino Rege quam in

conciliariis & miniftris fuis cujufcunque generis, &? in-

troducere lumultum & confujionem in all eftates and

parts, & ad intentionem, that all the King's Sub-

jects fhould withdraw their affections from the King,

the 23d of Febr. Anno $.Car. in the Parliament,

and hearing of the Commons, falfo, malitiofe, (3

feditiofe ufed thefe words, The King's Privy Council,

his Judges, and his Counfel learned, have conjpired to-

gether to trample under their feet the Liberties of the

Subjects of this Realm, and the Liberties of this

Houfe.

And afterwards upon the fecond of March, Anno

4. aforefaid, the King appointed the Parliament to

be adjourned until the ]Oth of March next follow-

ing, and fo fignified his pleafure to the Houfe of

Commons ; and that the three Defendants the faid

fecond day of March, 4 Car. malitiofe agreed, and

amongft themfelves confpired to difturb and diffract

the Commons, that they mould not adjourn them-

felves according to the King's pleafure before figni-

fied ; and that the faid Sir John Elliot, according to

the agreement and confpiracy aforefaid, had malici-

oufly in propofitum £s? intentionsm praditlam in the

Houfe of Commons aforefaid, fpoken thefe falfe,

perniciouf, and feditious words precedent, &c. And
that the faid Denzil Holies, according to the agree-

ment and confpiracy aforefaid, between him and the

other Defendants, then and therefalfo, malitiofe, (3

feditiofe uttered hacfalfa, malitiofa 13fcandalofa verba

pracedentia, (3c . And that the faid Denzil Holies,

and Benjamin Valentine fecundum agreamentum (3 con-

fpirationem prcedicJ. &c. ad intentionem (3 propofitum

praditt. uttered the faid words upon the faid 2d day

of March, after the fignifying the King's pleafure to

adjourn ; and the faid Sir John Finch, the Speaker, en-

deavouring to get out of the chair, according to the

King's command, they vi (3 armis manuforti (3 il-

licito affaulted, evil ini;reated, and forcibly detained

him in the chair ; and afterwards being out of the

chair they affaulted him in the houfe, and evil en-

treated him, (3 violenter manuforti (3 illicito drew

him to the chair, and thruft him into it. Where-

upon there was great tumult and commotion in the

houfe, to the great terror of the Commons there

affembled, againft their allegiance, in maximum con-

temptum, and to the difherifon of the King, his

Crown and D.ignity, for which (3c. To this in-

formation the Defendants appearing, pleaded to the

jurifdiclion of this Court, that the Court ought not

to have cognizance thereof, becaufe it is for of-

fences done in Parliament, and ought to be there

examined and punilhed, and not elfewhere. It was
thereupon demurred, and after argument adjudged,

that they ought to anfwer ; for the charge is for con-

fpiracy, feditious acts and practices, to ftop the ad-
journment, of the Parliament, which may be exa-

mined out of Parliament, being feditious and un-
lawful Acts ; and this Court may take cognizance

and puniQi them : afterwards divers rules being gi-

ven againft them, .viz. Sir John Elliot, that he
fhould be committed to the Tower, and fhould pay
2000/. fine, and .upon his enlargement fhould find

fureties for his good behaviour ; and againft Holies,

that he fliould pay a thoufand Marks, and fhould be
imprifoned, and find fureties, &c. And againft

Valentine, that he fhould pay 500J. fine, be impri-

foned and find fureties.

Then Mr. Vaughan laid much emphafis upon the

word machinans (3 intendens, (3 c. and then went on,

That the Houfe of Commons had not only read the

cafe as it was in the Book, but did look into the

record, where in the Information itfelf they found
fome confiderable differences from the print ; as that

the crime alledged confifting partly of words fpoken
in the Houfe, partly of criminal actions pretended

to be committed ; the Gentlemen accufed pleaded
feverally, namely, fpecially to the words, and a fe-

veral Plea apart to the criminal actions : but the

Court dealt fo craftily, that they over-ruled the whole
PJea, mingled together and took it in general, fb

that perhaps whatfoever was criminal in the actions

might ferve for a juftification of their rule, and
might make it feem in time to become a precedent,

and a ruled cafe againft the liberty of fpeech in Par-
liament, which they durft not fingly and bare-fae'd

have done.

The Houfe of Commons did take care to enquire
what ancient Laws did fortify this the greateft pri-

vilege of both Houfes, and they found in the fourth
year of Henry VIII. an Act concerning one Richard
Strode, who was a Member of Parliament, and was
fined at the Stannary Courts in the Weft, for conde-
fcending and agreeing with other Members of the

Houfe to pafs certain Acts to the prejudice of the
Stannaries -, this Act was made occasionally for him,
but did reach to every Member of Parliament that

then was, or fhall be ; the very words being, viz.

[And over that, it be enacted by the fame autho-

rity that all Suits, Accufements, Condemnations,
Executions, Fines, Amercements, Punifhments,

Corrections, Grievances, Charges and Impofitions,

put or had, or hereafter to be put or had unto, or

upon the faid Richard, and to every other perfon or

perfons afore-fpecified that now be of this prefent

Parliament, or that of any Parliament hereafter

fhall be, for any bill, fpeaking, reafoning or declaring

of any matter or matters concerning the Parliament

to be commenced and treated of, be utterly void,

and of none effect. And over that, be it enacted by
the faid authority, that if the faid Richard Strode,

or any of the faid other perfon or perfons hereaf-

ter be vexed, troubled, or otherwife charged for

any caufes as is aforefaid, that then he or they, and
every of them fo vexed or troubled of, or for the

fame,
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fame, to have action upon the cafe againft every fuch

perfon or perfons fo vexing or troubling any, con-

trary to this ordinance and provifion ; in the which

action the party grieved (hall recover treble damages

and cofts; and that no protection, eflbyne, nor

wager of Law in the faid action in any wife be ad-

mitted nor received.]

He faid, 'tis very pofiible the Plea of thofe wor-

thy perfons, Denzil Holies, Sir John Elliot, and the

reft, was not fufficient to the Jurifdiction of the

Court, if you take in their criminal actions all toge-

ther; but, as to the words fpoken in Parliament,

the Court could have no Jurifdiction while this Act

of 4 Hen. VIII. is in force, which extends to all

Members that then were (or ever fhould be) as

well as Strode; and was a publick general Law,
though made upon a private and a particular occa-

sion.

He recommended to their Lordfhips the confi-

deration of the time when thefe words in the cafe of

Sir George Croke's Reports were fpoken, which

was the fecond of March, 4 Caroli primi, being in

that Parliament which began in the precedent

March, 3 Car. at which time the Judgment given

in the King's-Bench about the Habeas Corpus was
newly reverfed, which concerned the freedom of our

perfons, the liberty of Speech invaded in this cafe

;

and not long after the fame Judges (with fome
others) joined with them in the cafes of Ship-money,

invaded the Propriety of our Goods and Eftates ; fo

that their Lordfhips find every part of thefe words

for which thofe worthy perfons were accufed, jufti-

fied.

If any man fhould fpeak againft any of the great

Officers, as the Chancellor or Treafurer, or any
of the reft recited in thofe Acls, as by accufing

them of Corruption, ill Counfel, or the like, he

might poflibly juftify himfelf by proving of it

;

but in this cafe it was impoflible to do it, becaufe

thofe Judgments had preceded and concluded him,

for he could make none, but by alledging their own
Judgments which they themfelves had refolved, and

would not therefore allow to be Crimes, which they

had made for Laws.

He did inform their Lordfhips, that the Bill in the

Rolls hath another title than that he did mention}

this being that, that the Clerks knew it by, rather

than the proper Title.

The words in the cafe are charged ea intentione,

which ought not to be ; for it is clear, and un-

doubted Law, that whatever is in itfelf lawful, can-

not have an unlawful intent annexed to it. Things
unlawful may be made a higher crime by the ill—

nefs of the intent ; for inftance, taking away my
Horfe is a Trefpafs only, but intending to fteal

him makes it Felony ; borrowing my Horfe, though
intending to fteal him, is not Felony, becaufe bor-

rowing is lawful ; and there were no ufe of freedom

of Speech otherwife, for a depraved intention may
be annexed to any the moft juftifiable action. If a

man eat no flefh, he may be accufed for the depra-

ved intention of bringing in the Pythagorean religion,

and fubverting the Cbrijlian : If a man drink water,

he may be accufed of the depraved intention of fub-

verting the King's Government, by deftroying his

Revenue both of Excife and Cuftom.

No man can make a doubt, but whatfbever is

once enaifted is lawful ; but nothing can come into

an Act of Parliament, but it muft be firft offered or
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propounded by fomebody, fo that if the Act can

wrong no body, no more can the firft propounding
j

the Members muft be as free as the Houfes. An
Act of Parliament cannot difturb the State, there-

fore the Debate that tends to it cannot, for it muft
be propounded and debated, before it can be

enacted.

In the reign of Henry the eighth, when there were

fo many Perfons taken by Act of Parliament out
of the Lords Houfe, as the Abbots and Priors,

and all the Religious Houfes and Lands taken away ,

it had been a ftrange information againft any Mem-
ber of Parliament then, for propounding fo great

an alteration in Church and State.

Befides, Religion itfelf began then to be altered,

and was perfected in the beginning of Edward the

Sixth's reign, and returned again to Popery in the

beginning of Queen Mary's; and the Proteftant

Religion reftored again in the beginning of Queen
Elizabeth's.

Should a Member of Parliament, in any of thefe

times, have been juftly informed againft in the

King's-Bench for propounding or debating any of

thefe alterations ? So that their Lordfhips perceive

the reafons and inducements the Houfe of Commons
had to pafs thefe Votes now prefented to their Lord-
fhips.

Afterwards thefe Votes were read, viz.

Refolved, &c. That the Act of Parliament 4
Hen. VIII. commonly intitled, An Act concern-

ing Richard Strode, is a general Law, extending

to indemnify all and every the Members of both

Houfes of Parliament, in all Parliaments, for and

touching any Bills, fpeaking, reaibning, or decla-

ring of any matter or matters in and concerning the

Parliament, to be communed and treated of: and is

a declaratory Law of the antient and neceffary

Rights and Privileges of Parliament.

Refolved, &c. That the Judgment given 5 Car.

againft Sir John Elliot, Denzil Holies, and Benjamin

Valentine Efquires, in the King's-bench, was an il-

legal Judgment, and againft the Freedom and Pri-

vilege of Parliament.

To both which Votes the Lords agree with the

Houfe of Commons.

Upon confideration had this day of a Judgment
given in the Court of King's-Bench in Michaelmas-

Term, in the fifth year of King Charles the Firft,

againft Sir John Elliot Knt. Denzil Holies, and
Benjamin Valentine Efquires, which Judgment is

found to be erroneous : It is ordered by the Lords

Spiritual and Temporal in Parliament affem-

bled, That the faid Denzil Holies Efq; (now
Lord Holies, Baron of Ifeild) be defired to caufe

the Roll of the Court of King's-Bench wherein the

faid Judgment is recorded, to be brought before

the Lords in Parliament by a Writ of Error, to

the end that fuch further Judgment may be given

upon the faid cafe, as this Houfe fhall find meet.

Attorn. Gen. fcf al. verfus Holies &? al.

M
Mich. 10 Car. fecundi Regis. Rot. 75.

Emorandum quod Rob. Heath An informa-

Mil. Attorn. Dom. Regis nunc «?»•» the

General, qui pro eodem Dom. Rege in Bencn ?-

hac parte fequitur in propr. perfona fua gainft Sir-

ven. hie in Cur. dicti Dom. Regis co- 7'hn

I — ram
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>£« £/&/, ram jpf Rege apud Weftm. die Mer-
Benjamin Va- ^j. ox _ ft Craftini an imar . Jft
/«;/;««, and r r _^
IDrtZ,7 Wo//« eodem Term. & pro eodem Domino
Efqs; Mem- Rege protulit hie in Cur. dicti Domin.
bcrsofthe Rep-is coram ipfo rege tunc ibidem
Houfe of a

, r • ^ r ti_
Commons quandam lnrormationem verlus Johan.

for feveral Elliot nuper de London Mil. Benjamin,
feditious Valentine nuper de London Ar. & Den-

fhefaid
5 ^ zil HolleS n"Per de London Ar. que

Houfe, and fequitur in hec verba fcilicet Midd. fl*.

affaulting the Memorandum quod Robertus Heath

fo
P
rcina

r

hi

and Mi,> AtCOrn
-
Dom

-
ReSis nUnC Getie "

to (kin the ra '- I11

'

1 P 1

' eodem Dom. Rege in hac

chair after parte fequitur in propria perfona fua

the King had Ven. hie in Cur. dicti Dom. Regis co-

He"tt that
ram ! Pfo ReSe aPud Weftm. die Mer-

the Houfe Cl,r - prox. poll Craftin. Animar. ifto

fhould be eodem Termino. Et pro eodem Dom.
adjom-ned. Rege dat Cur hic Jrite]ligi & informal!

Quod cum dictus Dom. Rex pro di-

verfis arduis & urgentibus negotiis ipfumRegem &
ftatum & defenfion. Regn. Angl. & Ecclefia; An-
glican, concernen. quoddam Parliament, fuum apud
Civit. fuam Weftm. pred. teneri ordinavit. Cumque
fuperinde quoddam Parliamentum fuum debito modo
inchoat. & tent, fuit apud Weftm. pred. decimo
feptimo die Martii Anno Regni dicti Dom. Regis 3
& ibidem per diverfas prorogationes continuat.

ufque 10 diem Martii Anno regni dictiDom. Regis

4°. quo quidem 10 die Martii idem Parliament, dif-

folur. fuit. Cumque antea pred. iy diem Martii

Anno 3° fuprad. fcilicet 16" die ejufdem menfis Mar.
Anno 3° fuprad. Johannes Elliot nuper de London
Mil. debito modo elect. & retorn. fuit un. Mil. pro

Com. Cornub. in eodem Parliament, defervitur.

Cumque etiam Benjamin. Valentine nuper de Lon-
don Ar. eodem 16 die Martii Anno 3° fuprad. de-

bito modo elect. & retornat. fuit un. Burgenf. pro
Burgo de St. Germans in pred. Com. Cornub. in

eodem Parliament, defervitur. Cumque etiam Den-
zil Holies nuper de London Ar. eodem 16 die Mar-
tii Anno 3° fuprad. debito modo elect:. & retornat.

fuit un. Burgenf. pro Burgo de Dorchefter in Com.
Dorf. in eodem Parliament, defervitur. Cumque
etiam Johannes Finch Mil. eodem 16 die Martii

Anno 3 fuprad. debito modo elect. & retornat. fuit

un. Civium pro Civitat. Cantuar. in eodem Parlia-

ment, defervitur. Cumque pred. 16° die Martii

Anno 3 fuprad. prefat. J. Finch apud Weftm. pred.

debito modo eledtus & conftitut. fuit prolocutor.

per Commun. in eodem" Parliament. Et fie Prolo-

cutor pro Commun. continuavit ufque diftblution.

ejufdem Parliament. Quod prefat. J. E. machi-

nans & intendens omnibus viis & modis quibus

poterit difcord. malevolenc. niurmuraciones & fedi-

tiones tarn int. pred. Dom. Regem & magnat. prae-

latos proceres &; juftic. fuos hujus Regni quani int.

pred. magnat. "prelat. proceres & jufticiar. dicti

Dom. Regis & reliquos fubdit. fuos feminare & exci-

tare & Regimen & gubernation. hujus Regni Angl.

tarn in pred. Dom. Rege quam in confiliar. & mi-

niftris fuis cujafcunque generis tocalit. deprivare &
enervare & tumult. & confufion. in omnibus ftatibus

& partibus hujus Regni Angl. introducere & ad

intention, quod veri & ligei fubdit. dicti Domini
Regis cordialem fuum amorem ab ipfo Rege retra-*

herent in &duran. Parliament, pred. fcilicet 23 die

Febr. Anno 4° fuprad. apttd Weftm. pred. in Domo
Commun. Parliament, ibidem & fedente eadem do-

mo Militib. Civib. & Burgenf. adtunc & ibidem

affemblat. & in eor, prelencia & auditu fallb & m»-

litiofe & feditiofe hec falfa ficta malitiofa & fcanda-

lofa verba Anglicana alta voce dixit & propalavit,

videlicet, The King's Privy Council, all his Judges
and his Council learned, have confpired together to

trample under their feet the Liberty of the Sub]eels of
this Realm, and the Privileges of this Houfe (Privileg.

pred.Domus Commun. Parliament, innuendo) Cum-
que poteftas fummonend. Parliament, ejufdemque

continuand. adjornahd. prorcgand. & diffolvend.

Dom. Regi fpectat & de jure pertinet ad libitum &
beneplacitum fuum. Cumque dictus Dom. Rex pro

diverf. urgent, caufis ipfum ad hoc fpeciaiit. moven.
fecundo die Martii Anno 4 fuprad. Parliament.

pred. adjofnari ordinavit eodem fecundo die Martii

ufque 10 diem ejufdem menfis Martii adtunc prox.

futtir. Et dictus Dom. Rex pred. fecundo die Mar-
tii Anno 4 fuprad. apud Weftm. pred. mandavit

prefat. Johanni Finch adtunc prolccutori pred. quod
ipfe eodem fecundo die Martii Militibus Civibus &
Burgenf. in Domo Commun. Parliament, adtunc&
ibidem affemblat. beneplacitum dicti Dom. Regis

fignificaret & notum faceret quod immediate poft

fignification. ill. fie fact. pred. domus Commun. per

ipfos Mil. Cives &; Burgenf. adjornaretur ufque 10
diem Martii ad tunc prox. futur. Et fuperinde pre-

fat. Johannes Finch eodem fecundo die Martii apud

Weftm. pred. Militib. Civib. & Burgenf. in dicta

domo Commun. Parliament, adtunc & ibidem af-

femblat. feden. eadem domo publice fignificavit &
notum fecit pred. beneplacitum dicti Dom. Regis

quod pred. domus immediate poft fignification. ill.

fact, ufque ad pred. 10 diem Martii per feipfos ad-

jcrnaretur &. quod pred. Johannes Elliot B. Valen-

tine & Denzil Holies tempore fignification. pred.

per pred. prolocutor, in forma pred. fact, prelentes

fuer. in domo Commun. pred. &: adtunc & ibidem

audiverunt eandem fignification. & ill. bene iritel-

lexer. pred. tamen J. E. B. V. & D. H. eodem fe-

cundo die Martii Anno quarto fuprad. apud Weft,

pred. malitiofe agreaver. & inter eoscorifpiraver. ad

difturband. Milites Cives & Burgenf. de pred. do-

mo Commun. Parliament, in eadem domo apud
Weftm. pred. adtunc & ibidem afiefnblat. ne ilh fe-

cundupi beneplacitum dicti Dom. Regis eis ut pre-

lertur fignificat. feipfos adjernarentur. Et pred J. E.
fecundum agreament. & confpiration. pred. ad mali-

tiofa propofita & intention, pred. poftea fcilicet eo-

dem fecundo die - Martii Anno 4. fuprad. apud
Weftm. pred. in eadem dom. Commun. Parliament,

in prefentiaSr auditu pred. Milit. Civium & Burgenf.

adtunc & ibidem affemblat. alta voce fallb malitiofe

& feditiofe dixit & propalavit hec falfa ficta fcanda-

lofa malitiofa & feditiofa Anglicana verba fequen.

The miferable Condition we are in, both in Matters

of Rtligion and Policy, makes me look with a
tender eye both to the pcrfon of the King and the

SubjeEi : You know how Arminianifm doth under-

mine us, and how Popery comes upon us fo open-faced

as it gives a Terror to the Law ; that particularly

concerning the plantation of Jefuits ainongft us, and
other things incident thereto, do manifejtly fhew it.

/}nd not only thefe men who are aclors themftlves, I
mean the Jefuits, but thofe that are their great Mafters

and Fautors, they have the power of the Law, and
dare check Magifltales in the Execution of their duties

;

from them it comes that we fuffer their guilt, and the

fear of punifhment that may t/efall them, brings us

upon thofe Rocks. There are among them fome Pre-

lates of the Church, the great Bijhop of Winchefter

and his Fellows ; it is apparent what' they have done

to cafl an afperfion upon the Honour, Piety and Goodnefs

of
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ef the King. Thcje are not all; but it, is extended to

fomc others, who, I fear, in guilt and confeience of

their own ill de/erts, do join their power with that

Bijhop, and the reft, to draw his Majejly into a jea-

loufy of the Parliament ; amongfl them I Jhall not

fear to name the Great Lord Treajurer, in whofe

perJon is, Ifear, contrailed all that which we fuffer.

If we look into religion and policy, 1findhim building

upon the ground laid by the Duke of Bucks, his great

Maft-er ; from him, I fear, came thofe ill Counfels

which contrasted that unhappy conclufion of the laft

Sejfwn of Parliament. And whofoeverJhallgo about to

break Parliaments, Parliaments - will break him ! I

find that not only in the affeclions of his Heart, but

clfo in relation to him, he is the head of the Papijls.

Ibey and their Priejls and Jefuits have all relation to

him, and I doubt not to fix it indubitably upon him -,

andfofarfrom thegreatnefs andpower ofhim comes the

danger of our Religion. Forpolicy in thatgreat Quejlion

ef Tonnage and Poundage ; that intereft that is pretended

to be the King's, is but the intereft ofthatperfonto under-,

mine the policy ofthisGovernment, and thereby to weaken

the Kingdom. It was the Counfel of Hofpicales Chan-

cellor to Charles the Ninth, King of France, that the

way to weaken this Kingdom was to impeach the Trade

ef it, andfo to lay cyr walls wafte and open. And I
doubt not, but by the difquifition of afew days to prove

that his labours are to undermine us -, That he invites

Strangers to come in to drive our Trade, or at leaft our

Merchants to trade inftrange bottoms, which is as

dangerous ; and this is that which imprints thisfear in

bis peifon, and makes him to mi/interpret our proceed-

ings to his Majejly. Now therefore it will be fit for
true Englifhmen to perform their duties, and tojhew

their defire of the fafety both of the King and Kingdom,
and to refolve to defend the fincerity of our Religion,

and to declare our refolutions alfofor the defence of, the

right of the Subjecl, whereby we may declare our-

felves to be Freemen, andfo the more wealthy and able

to-fupply his Majejly upon all occafions. And that we
fhould declare all that we have Juffered, to be the

effetl of new Counfels to the ruin of the Government

ef this State, and to make a proteftation againft all thofe

men, whether greater or fubordinate, that they jhall

all be declared as capital enemies to the King and King-

dom, that will perfuade the King to take Tonnage and
Poundage without Grant of Parliament. And that

if any Merchants Jhall willingly pay thofe Duties with-

out confent of Parliament, they pall be declared as

Acceffaries to the red. Quodeque pred. D. H. fecun-

dum agreamenc. & confpiration. inde inter ipfum
& prefat. J.E. 6V B. V. utprefertur prehabit. poftea

fcilicet eodem fecundo die Martii Anno 4° fuprad.

apud Weftm. pred. in eadem domo Commun. Par-
liament, militib. civib. & burgenf. adtunc & ibidem
afiemblat. & in eor. prefentia & auditu alta voce
falfo malitiofe & feditiofedixir & propalavit hec falfa

ficta malitiofa perniciofa & feditioi'a verba Anglican.

fequen. videlicet, Whofoever Jhall counfel the taking

up ofTonnage and Poundage without an AH of Parlia-

ment, let him be accounted a capital enemy to the Kiug

and Kingdom ; and what Merchant foever Jhall pay
Tonnage and Poundage, without an AH of Parliament,

let him be accounted a betrayer of the Liberties of the

SubjeSl, and a capital enemy to the King and Kingdom.

Quodque prefat. B. V. & D. H. fecundum agrea-

ment. &. confpiration. pred. inde inter eos & piefat.

J. E. prehabit. ad intention. & propofit. pred. & ad
intention, qtiod. pref.it. J. E. & D. H. pred. falfa

malitiofa fcandalofa & feditiofa verba pred. in forma
pred. & ad intention. & propofita pred. per eos

*55
pred. fecundo die Martii Anno 4° fuprad. diet. &
propalat. ut prefertur dicerent & propalarent eodem
fecundo die Martii pod fignificacion. pred. pred.

beneplaciti difti Dom. Regis pro adjornament.

di<5t. domus Commun. Parliament, ut prefertur.

fiend, per prefat. prolocutorem fact. & ante dicti-

onem & propalationem aliquor. verbor. pred. prefat.

J. E. &. D. H. eodem fecundo die Martii ut prefer-

tur diet. & propalat. prefat. Johanne Finch prolocu-

tor, pred. adtunc & ibidem in quadam Cathedra
Anglice vocat. the Speaker's Chair in domo pred.

exiften. & extra pred. fecundum mandat dictidom.

Regis ei in hac parte prius dat. ire conan. in & fuper

prefat. Johannem Finch adtunc &. ibidem in pace

Die & diet. Dom Regis exiften. vi & armis & manu
foiti &c illicite iniult. fecer. & eundem J. Finch
maletradtaver. & eundem J. F. in Cathedra pred.

contra voluntat fuam manu forti & illicite detinuer.

Quodque poftea eodem fecundo die Martii & ante

dicYion. propalation. aliquor. verbor. pred per pred.

J. E. & D. H. diet. & propalat. fecundo die Martii

Anno 4° fuprad. prefat. J. F. prolocutor, pred. apud
Weftm. pred. in domo pred. extra Cathedram pred.

adtunc exiften. in & fuper prefat. J. F. adtunc &
ibidem in pace Die & diet. Domini Regis infuk.

fecer. & prefat. J. Finch maletractaver. & violent,

manu forti & illicite contra voluntat. fuam in Cathe-
dram pred. traxer. trufer. & impuler. per quod
magn. tumult. & periculofa commotio & confufio

in dom. Commun. pred. & maximi terror, pred.

Militib. Civib. & Burgenf. adtunc & ibidem aflenv

blar, adtunc &c ibidem mot. & excitat. fuer. contra

ligeanc. fuar. debit, in magn. contempt. & manifeft,

exheredationem dicti Domini Regis & derogation,

perfone regiminis & prerogative fue Regie & in le-

gum & ftatus hujus regni Angl. fubverfion. & in

magn. fcandal. & ignominiam Confiliar. de privato

Concilio dicti Dom. Regis & al. magnat. prelaton

& procer. hujus Regni Angl. & Jufticiar. & Juftic.

didii Dom. Regis ac in difturbation. & terrorem

communitat. in Parliament, pred. fie ut premittitur

afiemblat. necnon ad pefiimum & perniciofiffimum

exemplum omn. al. in hujufmodi cafu delinquen. &
contra pacem ejufdem Dom. Regis coron. & digni-

tat. fuas necnon contra formam ftatut. &c. Unde
idem Attorn. Sec. per quod precept, fuit Vic. quod
non omitt. &c. Quin Venire fac. eos ad refpond.

&c. *

Et modo fcilicet die Martis prox.

poft Octab, Sancti Martini ifto eodem Jâ s

De
£"j

termino coram Dom. Rege apud Weft, feverally for
1

ven. pred. J. E. Mil. B. V. & D. H. themfelves,

in propr. perfon. fuis & pred J. E. habit. that the
.
y

.

audit, information, pred. idem J. quoad ^™t Merr"
fuppofit. tranfgr. offenf. & contempt, and that the

pied, in informatione pred. mentio- Offence wai

nat. indicend. & propaland. pred. An- committed in
'..

i_ • r 1 r rarhament,
glicana verba in informatione pred. fu- an<j ougnt
perius recitat. Ac eidem J. per infor- there to be

ma'ionem pred. in forma pred. im- heard, and

pofit. die. quod ipfe non intend, quod *g£tat
Dom. Rex nunc de aut pro fuppofit. King's

tranfgr. offenf. & contempt, ill. eidem Bench.

J. fie impofit. in Cur. difti Dom. Re-
gis nunc hie refponderi velit aut debeat quia dici

quod pred. fuppofit. offenf. tranfgr. & contempt,

in clicend. & propaland. pred Anglicana verba in

informatione pred. mentipnat. & eidem J. in forma
pred. impofit. in Parliament. & non in Cur. Dom.
Regis nunc hie audiri & terminari debent, &c. Et
ulterius idem Johannes die. quod ipfe pred. 16

die
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die Martii Anno 3 fuprad. in, informatione pred.

mentionat. debito modo elect. & retorn. fuic un.

Mill, pro pred. Com. Cornub. in Parliament, pred.

defervitur. prout in informatione pred. fuperius

mentionat. Quodque idem. J. tempore fuppofit. of-

fenf. tranfgr. & contempt, pred. in dicend. & pro-

paland. Anglicana verba pred. eidem J. in forma
pred. impofit. ac duran. toto tempore Parliament,

pred. apud Weftm. pred. fuic & remanfic. un. mil.

pro Com. Cornub. pred. pro eodem Parliament. Et
hoc parat. eft verificare unde ex quo in informatione

pred. evidenter apparet & plene liquet quod fup-

pofit. offenf. tranfgr. & contempt, pred. in dicend.

& propaland. Anglicana verba pred. eidem J. in

forma pred. impofit. & per information, pred. fuppo-

fit.corhmifT.fore commiff.fuit in prcd.domoCommun.
Parliament, pred. in Parliament, pred. idem J. pet.

Judic. fi pred. Dom. Rex nunc hie de offenf.

tranfgr. & contempt, pred. quoad Anglicana verba

pred. per ipfum J. in Parliament, pred. in forma
pred. dici & propalari fuppofit. in Cur. dicti Dom.
Regis nunc hie refponderi velit aut debeat. Et
quoad tot. refid. fuppofit. offenf. trangr. & con-

tempt, in informatione pred. mentionat. eidem J.

in forma pred. impofit. eidem J. die. quod ipfe non
intendit quod dictus Dom. Rex nunc de aut pro
pred. refid. offenf.tranfgr. & contempt, pred. in eadem
informatione mentionat. eidem J. fuperius in forma
pred. impofit. in Cur. dicti Dom. Regis nunc hie

refponderi velit aut debeat quia die. quod refid.

pred. fuppofit. offenf. tranfgr. & contempt, in infor-

matione pred. fuperius fpec. eidem Johanni per in-

formation, pred. in forma pred. impofit. in Par-

liament. & non in Cur. Dom. Regis nunc hie audiri

& terminari deberit. Et idem J. ulterius die. quod
ipfe pred. 16 die Martii Anno 3° fuprad. in infor-

matione pred, mentionat. debito modo elect. & re-

tornat. fuit un Mil. pro pred. Com. Cornub. in

pred. Parliament, defervitur, prout per information.

pred. fuperius mentionat. Quodque idem J. tem-

pore refid. fuppofit. offenf. tranfgr. & contempt,

pred. ei in forma pred. impofit. Ac duran. toto

tempore Parliament, pred. apud Weftm. pred. fuit

& reman fit un Mil. pro pred. Com. Cornub. in

Parliament, pred. Et hoc parat. eft verificare. Unde
' & ex quo in informatione pred. evident, apparet &
plene liquet quod pred. refid. pred. fuppofit. tranfgr.

offenf. & contempt, pred. in informatione *pred.

mentionat. eidem J. in forma pred. impofit. per

eandem information, fuppofit. fore commifT. fuit

commiff. in pred. domo Commun. Parliament, pred.

in Parliament, pred. idem J. pet. Judic. fi dictus

Dom. Rex nunc de refid. pred. fuppofit. offenf.

tranfgr. & contemp. in informatione pred. menti-

onat. eidem J. in forma pred. impofit. in Parlia-

ment, pred in forma pred. fieri fuppofit. in Cur.

Dom Regis nunc hie refponderi velit aut debeat, &c.

Et pred. Benjamin. Valentine habit, audit, infor-

mation, pred. idem. B. die. quod ipfe not intendit

quod dictus Dom. Rex nunc de aut pro fuppofit.

offenf. & contempt, pred. in informatione pred.

mentionat. eidem B. per eandem information, im-

pofit. in Cur. dicti Dom. Regis nunc hie refponderi

velit aut debeat. Quia die. quod pred.. fuppofit

offenf. tranfgr. & contempt, in informatione pred.

mentionat. eidem B. per eandam informationem in

forma pred. impofit. in Parliament. & non in Cur.

Domini Regis nunc hie audiri & terminari debenc.

Et idem B. ulterius deck quod ipfe pred. 1 6 die

Martii Anno 3° fuprad. in informatione pred. men-

tionat. debito modo elect:. & retorn. fuit un. Bur-
genf. pro predicto Burgo de St. Germans in pred.
Com. Cornub. in pred. Parliament, defervitur, prout
per information, pred. fuperius mentionat. Quodq

;

'

idem B. tempore fupofit. offenf. tranfgr. & con-
tempt, pred. ei in forma pred. impofit. Ac duram
toto Tempore Parliament, pred. apud Weftm. pred.
fuit & remanfit. un. Burgenf. pro pred. Burgo de
St. Germans in eodem Parliament. Et hoc parat.

eft verificare. Unde & ex quo informatione pred.
evident, apparet & bene liquet quod fuppofit. of-
fenf. tranfgr. & contempt, pred. in informatione
pred. mentionat. eidem B. in forma pred. impofit.

per information, pred. fuppofit. fore commiff. fuit

commiff. in pred. domo Commun. ParliamentL
pred. Idem B. pet. Judic. fi didlus Dominus Rex
nunc de offenf. tranfgr. & contempt, pred. fie fibi

impofit. per ipfum B. in Parliament, predict:, fieri

fuppofit in Cur. dicti Dom. Regis nunc hie refpon-
deri velit aut debeat, &c.

Et pred. Denzil Holies habit, audit, informa-
tion, idem D. quoad fuppofit. tranfgr. offenf. & con-
tempt, pred. in informatione pred. mentionat. in

dicend. & propaland. pred. Anglicana verba in in-

formatione pred. fuperius recitat. Ac eidem D.
per information, pred. in forma pred. impofit.

die. quod ipfe non intendit quod Dominus Rex nunc
de aut pro fuppofit. tranfgr. offenf. &r contempt,
ill. eidem. D. fie impofit. in Cur. dicti Domini
Regis nunc hie refponderi velit aut debeat. Quia
die. quod pred. fuppofit. offenf. tranf. & contempt,
in dicend. & propaland. pred. Anglicana verba in

informatione pred. mentionat. eidem D. in forma
pred. impofit. in Parliament. & non in Cur. Dom.
Regis nunc hie audiri & terminari debeant, &c.
Et ulterius idem D. die. "quod ipfe pred. 16 die

Martii Anno 3° fuprad. in informatione pred. men-
tionat. debito modo elect. & retornat. fuit un. Bur-
genf. pro pred. Burgo de Dorchefter in pred. Com.
Dorf. in Parliament, pred. defervitur, prout in infor-

matione pred. fuperius mentionat. Quodque idem
D. tempore fuppofit. offenf. tranfgr, & contempt,
pred. in dicend. & propaland. Anglicana verba

pred. eidem D. in forma pred. impofit. ac duran.

toto tempore Parliament, pred. apud Weftm. pred.

fuit & remanfit. un. Burgenf. pro pied. Burgo de
Dorchefter in eodem Parliament. Et hoc parat. eft

verificare. Unde & ex quo in informatione pred. evi-

dent, apparet & plene liquet quod fuppofit. offenf.

tranfgr. & contempt, pred. in dicend. & propaland.

Anglicana verba pred. eidem D. in forma pred.

impofit. per informationem pred. fuppofit. fore com-
miff! fuit commiff. in domo pred. Commun. Parlia-

ment, pred. Parliament, pred. idem D. pet. Judic. fi

dictus Dom. Rex nunc de offenf. tranfgr. & con-

tempt, pred. quoad Anglicana verba pred. per ipfum

D. in Parliament, pred. in forma pred. dici & pro-

palari fuppofit. in Cur. Dom. Regis nunc hie re-

fponderi velit aut debeat. Et quoad tot. refid. fup-

pofit. offenf. tranfgr. & contempt, in informatione

pred. mentionat. eidem D. fuperjus in forma pred.

imponit. idem D. dicit quod ipfe non intendit quod
dictus Dom. Rex nunc de aut pro pred. refid. offenf.

tranfgr. & contemp. pred. in eadem informatione

mentionat. eidem D. fuperius in forma predict, im-

pofit. in Cur. dicti Dom. Regis nunc hie refponderi

velit aut debeat. Quia die. quod pred. refid. fup-

pofit. offenf. tranfgr. & contempt, in informatione

pred. fuperius fpecificat. eidem D. per information,

pred. in forma pred. imponit. in Parliament. & non
in
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ran. 1010 icmpvn- i mu<uuui>. t..~.^.. »^«w

pred. fuit & remanfit un, Burgenf. pro pred. J

de Dorchefter in pred. Com. Dorf. in Parlia

The Attor-

ney-General

demurs to

the Pleas fe-

verally.

in Cur. Dom. Regis nunc hie audiri & terminari

debenc. Et idem D. ukohii die. quod ipfe pred.

16 die Martii Anno 3 fuprad. in informatione

pred. mentionat. debito modo elect. & retornat. fuit

un. Burgenf. pro pred. Burgo de Dorchefter in pred.

Com. Dorf. in pred. Parliament, defervitur, prout

per information, pred. fuperius mentionatur. Quod-

que idem D. tempore reiid. fuppofit. offenf. tranfgr.

& contempt, pred. ei in forma pred. impofit. ac du-

ran. toto tempore Parliament, pred. apud Weftm.
Burgo
iament.

pred. Et hoc parat. eft verificare. Unde & ex

quo in Informatione pred. evident, apparet & plene

liquet quod pred refid. fuppofit. offenf. tranfgr. &
contempt, pred. in Informatione pred. mentionat.

eidem D. in forma pred. impofit. per eandem Infor-

mationem fuppon. fore commiff. in pred. domo

Commun. Parliament, pred. in Parliament, pred.

idem D. pet. Judic. fi didus Dom. Rex nunc de

refid. predid. fuppofit. offenf. tranfgr. & contempt.

in Informatione pied, mentionat. eidem D. in forma

pred. impofit. in Parliament, pred. in forma pred.

fieri fuppofit. in Cur. Dom. Regis hie refponderi

velit aut debeat, &c.

Et prefat. Robertus Heath Mill, qui

fequitur, &c. quoad pred. placitum

pred J. Elliot pro eodemDom.Rege die.

quod placitum ill. prefat. J. in forma

pred. fuperius placitat. materiaque in

placito pred. content, minus fufficien.

in lege exiftunt ad precludend. Cur. hie a Jurifdic-

tion. fua audiend.& terminand. offenf.tranfgr.& con-

tempt, in informatione pred. mentionat. eidem J.

per eandem inforrrmionem in forma pred. impofit.

Unde pro defedu fufficien. refpon. in hac parte

pet. Judic. Et quod prefat. J. ditto Dom. Regi in

Cur. hie refpondeat de &: in premifT. &c.

Et prefat. R. H. Mil. qui fequitur, &c. quoad

pred. placitum prefat. B. V. pro eodem Domino
Rege die. quod placitum ill. prefat. B. in forma

pred. fuperius placitat. materiaque in eodem con-

tent, minus furficien. in lege exift. ad precludend.

Cur. hie a Jurifdidion. fua audiend. & terminand.

offenf. tranfgr. & contempt, pred. in Informatione

pred. mentionat. eidem B. per eandem Information.

in forma pred. impofit. Unde pro defedu fufficien.

Refponf.in hac parte pet. Judic.&quod prefat.B.dido

Dom. Regi in Cur. hie refpondeat de & in premifT.

&c. Et fimile quoad placitum Denzil Holies.

Et pred. J. Elliot Mil. ut prius die.

quod placitum pred per ipfum J. fupe-

rius in forma pred. placitat. materiaque

in placito pred. content, bon. & fuffi-

cien. in lege exiftunt ad precludend.

Cur. hie a Jurifdidion. fua audiend. & terminand.

offenf. tranfgr. & contempt, pred. in Informatione

pred. mentionat. eidem Johanni per eandem Infor-

mationem in forma pred. impofit. Quod quidem

placitum materiamque in eodem placito content,

idem J. E. Mil. parat. eft verificare. Unde ex quo
idem Attorn, didi Dom. Regis pro eodem Dom.
Rege ad placitum ill. non refpond. nee ill. aliqualit.

dedic. fed verification, ill. admittere omnino recufat

pet. Judic. & quod ipfe idem J. de offenf. tranfgr. &
contempt, pred. in informatione pred. mentionat.

eidem J. per eandem informationem in forma pred.

impofit. per Cur. hie dimittatur, &c. Et fie de

verbo in verbum pro Valentine & Holies fepa-

ratim.
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Et quia Cur. Dom. Regis hie de Ju- c"r -

ai'v'-

die. fuo inde reddend. nondum advi- '""'

fatur dies inde dat. eft tarn prefat. Roberto Heath

Mil. qui fequitur, &c. quam pred. J.
E. B. V.

& D. H. in ftatu quo nunc, &c. ufque

Odab. Sandi Hillar. coram Dom. Re-
ge ubicunque, &c. de Judicio fuo inde

audimd. eo quod Cur. nondum, &c.
Ad qiias quidem Odab. Sandi Hillar.

coram Dom. Rege apud Weftm. ven.

R. H. qui fequitur, &c. qdam pred. J
& D. H. in propr perfon. fuis. Et prefat. R. H-
qui fequitur, &c pro eodem Dom. Rege pet. Ju-
dic. Et quod pred. J. E. B. V. D. H.
dido Dom. Regi in Cur. hie refpon-

deant & eor. quilibet. refpondeat de &
in premiff. &c. Super quo vifis ledis

& audit, omnibus & fingulis premifT.

pro eo quod videtur Cur. hie quod fe-

paral. placita pred. per prefat. J. E.
B. V. & D. H. in forma pred. fuperius placitat.

materiaque in feparal. placiiis pred. content, minus
fufficien. in lege exiftunt ad precludend.

Cur. hie a Jurifdidione fua audiend &
terminand. offenf. tranfgr. & contempt,
pred. in informatione pred. mentionat.

eifdem J. E. B. V. & D. H. per eandem
Informacion. in forma pred. impofit.

eifdem J. E. B. V. & D. H. quod ipfi iidem J. E.
B. V. & D. H. dido Dom. Regi in

Cur. hie refpondeant. & eor. quilibet

refpondeat. de & in permiff. in infor-

matione pred. fuperius content. &c.
Et fuper hoc dies dat. eft per Cur. eif-

dem J. E. B. V. & D. H. coram Dom
cunque, &c. ufque diem Veneris prox. poft~Odab.
Pur. beate Marie Virgin, ad Information, predid.

interloquend. & tunc ad refpond. peri-

culis fuis. Ad quern diem coram Dom.
Rege apud Weftm. ven. tarn prefat.

R. H. qui fequitur, &c. quam prefat.

J. E. B. V. & D. H. in propr. per.

fonis fuis Et prefat. J. E. B. V. &

The Attor-

ney-General

prays lhat the

Defendants

may anfwer.

tarn prefat-

E. B. V.

Judgment
that thePleas

to the Jurif-

diclion of

the King's-

Bench are

infufficient.

The Defen-

dantsordered

to anfwer

over.

didum eft

Day given to

the Defen-
dants to an-

fwer pencu-

lisfuis.

Rege ubi-

The Defen-
dants feve-

rally join in

Demurrer.

Judgment a-

gainft them
for want of

Pleas in

Chief.

D. H. licet

ipfi fepius premonit. & folempnit. exad. ad refpond.

nihil dicunt in Barr. five exoneration. Information,
pred. per quod idem Dominus Rex remanet ver-

fus eos indefenfe. Ideo conf eft quod
pred. J. E. B. V. & D. H. capiantur ad

fatisfaciend. Dom. Regi de finib. fuis

occafione tranfgr. & contempt, pred.

Ac quod habeant Imprifonament. cor-

por. fuor. ad voluntat. ipfius Dom.
Regis, & quod antequam deliberentur

quilibet eor. inveniat. fuffic. fecur. de

fe bene gerend. erga didum Dominum
Regem & cundum populum fuum
Et quod pred. J. E. committatur Io-

cumtenen.TurrisDominiRegis London,
falvo cuftodiend. quoufque, &c. Quod-
que pred. B. V. & D. H. committan-
tur Mar. marefc. Domini Regis coram
ipfo Rege falvo cuftodiend. quoufque,

&c.
Et finis ejufdem J. E. afferatur per

Cur. occafione predid. ad 2000/.

Et, finis ejufdem B. V. afferatur per

Cur. occafione pred. ad 500/.
Et finis ejufdem D. H. afferatur per

Cur. ad. 1000 mercas.

Quod capian-

tur ad fatis-

faciend. de fi-

nibus.

That they be
imprifoned

during the

King's Plea-

fure, and
find Sureties

for their

Good Beha-
viour before

they be dif-

charged.

Sir John El-

liot commit-
ted to the

Tower, the

other to the

King's

BenchPrifon.

The Affeer-

ment of their

Fines by the

Court.

LI Poftea
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Poflea fcilicet dieLune prox poftOc-

tab. Pur. beate Marie Virgin. Anno
Afterwards
theAttorney-

comes into Regni Dom. Caroli nunc Regis Angl.

Court, and &c. 12. coram Dom. Rege apud Weft.

?
c

,

know~
yen. Johannes Banks Mil. Attorn.

H0/U1 has
Dom. Regis nunc General, qui proeo-

paid his demDom.Rege modoin hac parte fequi-

Fine. tur & pro eodemDom.Rege dic.&cog-

novit quod pred. D. H. folvit & fatis-

fecit pred. 1000 mercas recept.adScaccarii dictiDom.

Regis ad ufum difti Domr Regis in plen.fatisfadtion.

pred. finis fuperipfumD.pro offenf. pred. in informa-

tione pred.fuperius nominat.perCur.hic in ipfum im-

pofit. prout per conftat. fub. manuEdwardiVVardour
Mil.Clericipellium recept.Scaccari difti Dom.Regis
hie inCur.oftenf.plene liquet. Et pro eodemDom.Re-
ge idem Attorn, didti Dom. Regis general, cognovit

dictum Dom. Regem inde fore fatisfa&um. Ideo

idem D. H. de eifdem 1000 mercis eat inde quiet.

Poftea fcilicet die Mercur. prox. poft Quinden.

Pafche Anno Regni ditfti Dom. Regis nunc Angl.

&c. 16. coram Dom. Rege apud Weftm. ven. Jo-
hannes Banks Mil. Attorn. Dom. Re-

At another gis nunc general, in propr. perfona fua.

th^Attorne
Et Pr0tulit in Cur

-
difti Dom

-
Re§'S

brings into coram Dom. Rege tunc ibidem quod-

Court the dam breve ipfius Dom. Regis de pri-

King's Let- vat . figi]] fibi & al. direcL & petiit
ters Pat ents

j]j ucj ;rrotu ]arj & allocari, cuius quidem
under his , . r . . • , * •

Privy-Seal, brevis tenor iequitur in nee verba :

whereby the Charles, by the Grace of God, King of
King remits England, Scotland, France, and Tre-

his Fin? and ' an^' Defender of the Faith, &c. To the

all the reft of- Lord High-Treafurer o/England, Chan-
the Judg- cellar, Under- Treafurer, and Barons of
me" t ;

th

a our Exchequer, and all other Officers and

fame may be Minifters of the fame Court for the lime

inrolled and being, and to the Chief-Juftice, and the
allowed. rej} j our JuJliCes ofour Court of'King''s-

Bench, and to our Attorney-General, and all other

Officers and Minifters of the fame Court for the 'Time

being, Greeting. Whereas in Michaelmas Term, in

the tenth year of our Reign, upon an Information in

our Name exhibited in our Court of King's-Bench,

againft Benjamin Valentine Efq; and others, for di-

vers Offences, Trefpaffes and Contempts therein men-

tioned, the [aid Benjamin Valentine by Judgment of

the fame Court, was fined to us in the Sum of 500 1.

and to be committed to our Prifon of our Marftialfea

during our Pleafure ; and that he Jhall find fufficient

Securityfor his good- behaviour to us and our People, as

by the faid Information and Judgment thereupon re-

maining upon Record in ourfaid Court of King's-Bench,

more at large may appear. And whereas the faid

B. V. hath been reftrained of his Liberty fince the laft

Parliament for not fatisfying thefaid Finefo impofedon

him, as aforefaid. Now know ye, That we of our

fpecial Grace have remifed, releafed, and quit-claimed,

and by thefe prefents, for us, our Heirs and Succeffors,

do remife, releafe and quit- claim unto thefaid B. V. the

faid Fine or Sum of 500 1. by the Judgment of ourfaid

Court on him the faid B. V. impofed as aforefaid. And
all Commitment, Imprifonment, and other Matters

ivhatfoever adjudged or inflicJed upon him by our faid

Court, for or by reafon of the Trefpaffes, Offences or

Contempts aforefaid. Wherefore we do by thefe Prefents

will and require, as well the Lord-Treafurer, Chan-

cellor, Under-Treafurer, and Barons of our Exche-

quer, asthejufticesofour Court of King's-Bench, and

the Officers and Minifters of the faid feveral Courts

refpeclively, to whom it Jhall or may appertain, that

they, and every of them refpeclively, at all times here-

after do forbear and utterly furceafe to make or grant
forth any Extents, Seizures, Executions, or other

Procefs whatfoever, againft the faid B. V. his Heirs,
Executors or Adminiftrators, or his or their Lands,
Tenements, Hereditaments, Goods or Chatties for or
concerning the levying of thefaidFine or Sum of 500 ].

or any Part thereof. And that they take Order as
well for his full and clear Difcharge thereof, as of and
from his Commitment and Imprifonment as aforefaid.

And theje Prefents, or the lnrollment thereof, Jhall be
unto them, and every of them to whom it Jhall or may
appertain, a fufficient Warrant and Difcharge in that

behalf. And laftly, we will, and by thefe Prefents

authorife and require our Attorney-General for the
Time being, for us, and in our Behalf, to acknowledge
Satisfaction upon Record of and for the faid Fine of
500I. on thefaid B. V. byJudgment of our faid Court

fo impofed as aforefaid. Whereby he may be fully and
abfolutely acquitted and difcharged thereof againft us,

our Heirs and Succeffors -, and thefe Prefents, or the

lnrollment thereof, /half be unto our faid Attorney-Ge-
neralfor the Time being, a good and fufficient Warrant
in that Behalf. Given under our Privy-Sealat our Pa-
lace of Weftm. the yth day of March, in the fif-
teenth Tear of our Reign. Et fuper hoc idem J. B.
Miles Attorn, dicti Dom. Regis General, pro eo-

dem Dom. Rege virtute brevis de privat, figil-

lo predict, dicit & cognovit ipfum
Dominum Regen fore plenar. fatis- Judgment of

/aft. de pred. fin. 500/. fuper ipfum ^A^"
B. V. pro offenf. predicl. in Informa- prayer?™^/
tione predict, mentionat. per Cur. hie FaUmim be

ut prefertur impofit. & pet. quod pred. difcharged.

B. V. virtute brevis pred. de Imprifonament. fuo
ads. ipfius Dom. Regis & de Judic. pred. exonere-
tur &dimittatur fuper quo vif. & per Cur. hie in-

tellect, omnibus & fingulis premifs. conf. eft -per
Cur. quod pred. B. V. pro offenf pred. in Informa-
tione pred. fuperius mentionat. per Cur. hie ut pre-

fertur impofit. fit inde quiet. & eat inde fine' die, &
quod ipfe idem B. V. de Imprifonament. fuo ad feci.

Dom. Regis & de Judic. pred. verfus ipfum B. in

forma pred. reddit exoneretur & dimittatur, &c.
Poftea fcilicet 1 2° die Febr' Anno Regni Dom. no-
ftri Caroli fecundi nunc Regis Angl. &c. 20 Domi-
nus Rex mandavit dilefto & fidel. fuo Johanni Ke-
lynge Mil. Capital. Juftic. dicti Dom. Regis ad plar

cita coram ipfo Rege tenend, aflign. breve fuum
claufum in hec verba Carolus fecundus, &c. dilefto

& fidel. noftro Johanni Kelynge Mil.

Capital. Juftic. noftro ad placita coram D. Holies,now

nobis tenend.affign.falutem. Quia in re- ^°rd H°™'-
, r ° . . , ,. , brings aWrit

cord, procels ac etiam in redditione f EJror up_

Judicii fuper quandam Informationem on the faid

in Cur. Dom. Caroli primi nuper Regis Judgment;

Angl. patris noftri precharifiimi coram
Parliament'™

ipfo nuper Dom. Rege exhibit, per

Robertum Heath Mil. tunc Attorn. General, ipfius

nuper Dom. Regis, qui pro eodem Domino Rege in

ea parte fequebatur verfus Johannem Elliot nuper

de London Mil. B. Valentine nuper de London
pred. Ar. & D. Holies nuper de Lond. pred. Ar. de
diverf. malegeftur. ut dicitur Error intervenit mani-

feftus ad grave dampn. ipfius D. H. modo Dom.
Hollis Baron, de Ifeild ficut ex querela fua accepi-

mus. Nos errorem fiquis fuerit modo debito corrigi

&
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& eidem D. H. modo Domino Holies Baron, de

Ifeild plenam & celerem Juftic. fieri volen. in hac

parte vobis mandamus quod fi Judic. inde reddit. fie

tunc record. & proceff pred. cum omnibus ea tan-

gen, nobis in prefent. Parliament, noftrum diftindte

& aperte mutatis & hoc breve ut infpect. record. &
procefs. pred. ulterius inde affenfu Dominor. Spiri-

tual. & Temporal, in eodem Parliament, exiften. pro

Error, ill. corrigend. quod de Jure & fecundum le-

oem & conf. Regni noftri Angl. fuerit faciend. T.

meipfo apud Weftm. 12 die Febr. Anno Regni no-

ftri 20.

Norbury.

The I ord

Chief-Jullice

delivers the

Record.

Virtute cujus quidem brevis diftus

Capital. Juftic. record, pred. Dom. Re-

gi in prefent Parliament, propr. mani-

bus protulit fecundum exigenc. ejufdem

brevis & poltea fcilt. 8° die Martii Anno Regni

Dom. Regis nunc Caroli fecundi 20 coram ipfo

Rege in prefenti Parliament, ven. pred. D. H.
modo Dom. Holies Baro de Ifeild per Samuel Aftry

Attorn, fuum & dicit quod in Record. & proceff.

pred. ac etiam in redditione Judicii pred.

fi "ed manifeft. eft Errat. videlicet in hoc ver-

ba in Informatione pred. mentionat.

fore dicYi & propalat. in domo Commun. Parlia-

ment, per pred. D. H. modo Dominum Holies

tunc exiften. Burgenf. pro Burgo de Dorchefter in

tunc prefen. Parliament, defervien' audiri& terminari

in domo Commun. Parliament, debeant per legem

terre & non in Cur. Domini Regis & in hoc quod
per Information, in difto Record, mentionat. idem

D. H. modo Dominus Holies oneratur cum didti-

one & propalatione quorundam verbor. in domo
Commun. Parliament, ac etiam cum tranfgrf. & in-

fult. faft. vi & armis fuper Johannem Finch prolo-

cutor, ejufdem tunc domus Commun. Parliament.

Ad que idem D. H. modo Dominus H. duo feparal.

placitaplacitabattamenunicum tantumjudic. reddit.

eft de utroque per Cur. & unicus finis ubi duo Judi-

cia reddi &duo fines imponi debuiffent quia fi forte

tranfgr. & infult. audiri & terminari forte poffit aut

debeat in Cur. Dom. Regis coram ipfo Rege tamen

diftio & propalatio. verbor. quorumcunque in domo
Commun. Parliament, per Burgenf. in eodem Par-

liament, defervien. alibi quam in Parliament, audiri

feu terminari non debent, &c.

In nulh eft

Errat' by the

Artorney-

General.

Et Galfridus Palmer Mil. & Bar.

Attorn. Domini Regis nunc General,

qui per eodem Dom. Rege in hac parte

fequitur prefen. in propr. perfona fua pro eodem
Dom. Rege di<£ti quod nee in Record. & Proceli.

pred. nee in redditione Judicii pred. in ullo eft Er-

rat. & pet. Sec.

A Meffage was fent to the Houfe of Commons
by Sir William Child, and Sir Juftinian Lesaba to

acquaint them, that the Lords do agree to thofe

Votes, which were delivered at the Conference

yefterday.

Die Mercurii 15 April, 1668.

" \ T THereas Counfel have been this day heard
" VV a t the Bar, as well to argue the Errors
" afiigned by the Lord Holies, Baron of Jfeild,

" upon a Writ of Error depending in this Hdufe,
" brought againft a Judgment given in the Court
" of King's-Bench in 5 Car. I.- againft the laid

" Lord Holies, by the name of Denzil Holies Efq;
" and others ; as alio to maintain and defend the
" faid Judgment on his Majefty's behalf: Upon
" due confideration had of what hath been offered

" on both parts thereupon, the Lords Spiritual

" and Temporal in Parliament, do order and ad-
"

j udge, That the faid Judgment given in theCourt
" of King's-Bench in 5 Car. I againft the faid Den-
" zit'Holies, and others, fhall be reverfpd.

The Form whereof (to be affixed to the Tranfcripc

of the Record) followeth :

El quia Curia Parliament'* de judicio /no de £5?

fuper pram'tjfis reddend' nondum advifatur, dies

datus eft tarn pradicT Galfrido Palmer Militi& Ba-
ronet' qui fequitur, &c. quam pradicT Denzil Domi-
no Holies coram eadem Curia ufque ad diem Mercu-
rii decimum quintum diem Aprilis tunc proximum fe-

quentem apud Weftmonaft. in Comitat' Midd' de

judiciof110 inde audiend' eo quod Curia praditT nondum,

csY.. Ad quern diem coram Curia praditT venit tarn

pradicT Galfridus Palmer qui fequitur, &c. quam
pradiSius Denzil Dominus Holies in propriis perfonis

fuis. Super quo, vifis, ts? per eandem Curiam nunc

hie plenius intellects omnibus &Jingulis pramijis, ma-
• turaque deliberatione inde habita, confideratum eft per

Curiam praditlam, quod Judicium pradift' ob errores

pradiSlos & alios in Recordo 6? Proceffu pradiclis

compertos, revocetur, adnulletur £s? penitus pro nulla

habeatur. Et quodpraditT Denzil Dominus Holies

ad omnia qua idem Denzil Dominus Holies occafione

Judicii pradiR. ami/it, reftituatur.

Jo. Browne Cleric. Parliamentorum.
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±6o 19. The Trial of James Lord 15c\\\\tnQ. 6jCar. L

XIX. The Trial of yames Lord Uchiltrie, for Calumnies
and flanderous Speeches againft yames Marquis of Hamil-
ton j the Earls of Haddington , Roxburgh», and Buccleugh ;

tending to the fowing of Sedition, betwixt his Majefty and
the faid Noblemen j at Edinburgh, Nov. 30. 1631. 6
Car. I.

[From an Authentick MS.]

Citria Jufiiciaria S. D. N. Regis tenia in pretorio lurgi de Edinburgh, ultimo die men/is Novembris,
Anno Dom. Millejimo, Sexcente/imo, Trigejimo prima, per Honorabiles &f Difcretos Viros, Magifiros
Alexandrum Colvilk de Blair, &f Jacobum Robertoun Advocatum, Jufticiarios deputatos nobilis & pa-
rentis domini Willielmi Comitis de Stratherne &? Monteith, Bom. Grahame, Kilbryde, &? Kynpontj
prafidis jecreti Concilii &" Jufticiarii generalis Bom. S. D. N. Regis totius Regni fui Scoriae, ubilibet

conftitut. Seclis vocatis& Curia legitime affirmata.

Intran'

IAMES Lord Uchiltrie delaitit of the

making of Leafings, Calumnies and
flanderous Speeches againft James Mar-
quis of Hamilton ; the Earls of Hadding-
ton, Roxburgh and Buccleugh; tending

to the fowing of fedition betwixt his Majefty and
the faid Noblemen, his Majefty's loyal Subjects

;

in form and manner fpecify'd and fet down in his

Dittay.

Purfuer, Sir Thomas Hope of Craighall, Knight
and Baronet, Advocate to our fovereign Lord for

his Highnefs's entries.

My Lord Advocate produced an Act of fecret

Council, commanding him to purfue James Lord
Uchiltrie, now entred upon pannel for the Crimes
contained in his Dittay, of the which Act ofCouncil

the tenor follows. Apud Halyrudhoufe Vicefimo 2do

die men/is Novembris Anno Dom. Millejimo, Sexcen-

tejimo, Trigejimo prima. Forafmekill as the King's

Majefty, by his Letter directed to the Lords of his

Privy-Council, having fignified his royal pleafure

and direction, that James Lord Uchiltrie, whom his

Majefty has fent home to be kept in clofe ward, fliall

be try'd and cenfur'd according to the Laws of this

Kingdom, for fome Informations given by him, re-

flecting upon fome Noblemen and Counfellors of the

fame, before what Judicatory and Judges, the faid

Lords fhould think fit and competent for that pur-

pofe : and his Majefty having, to that end, fent

down to the faid Lords fome depofitions under the

faid Lord Uchiltrie's own hand ; and the authentick

copies of others, whereof the principals are retained

by his Majefty, becaufe they likewife concern other

perfons. And the faid Lords having read and con-

fidered the fame depofitions, and having taken into

their confideration, which is the moft proper judg-

ment for trying and cenfuring of matters of this

kind •, they have all with one voice found, and by
the tenor of this Act, finds and declares, that the

Trial and Cenfuring of the faid Lord upon the par-

ticular aforefaid, is moft proper and competent to

be followed out before his Majefty's Juftice : and
therefore ordains Sir Thomas Hope of Craighall, Knt.

his Majefty's Advocate, to form and draw up the

faid Lord Uchiltrie's dittay ; and to purfue him cri-

minally thereupon, before his Majefty's Juftice, upon
the laft day of November inftant ; and ordains his

Majefty's faid Advocate to give a juft copy of the

dittay to the faid Lord Uchiltrie, betwixt and the

24th of November at night; to the intent he may
have time to be advifed therewith, and to confult

his Advocates, anent his lawful defences, competent
to him againft the fame. Anent the doing whereof,

the extract of this Act, fliall be.unto his Majefty's

faid Advocate a Warrant, extraclum de Libris atlo-

rum fecreti Concilii S. B. N. Regis, per me Jacobum
Prymrois Clericum ejufdemfub meisjigno (3 fubferip-

tiane manualibus, Jic fubferibitur James Prymrois.

After production and reading of the which Act of
Council, my Lord Advocate alfo produced his Ma-
jefty's Letter, directed to the Lords of his Majefty's

Privy-Council of this Kingdom, dated the 24th of
September 1631. together with two depofitions of
the Lord Uchiltrie's, the one dated the 20th of June
1 63 1, the other upon the 24th of June 1631. Then
three feveral depofitions made by Donald Lord Rea,

whereof two thereof dated upon the 21ft of June
1 63 1, and the third upon the 24th of June 1631.
all true copies thereof under the hands and fubferip-

tion of the Committee of the Council of England.

Of the which depofitions and Letter above-written,

dire&ed by his Majefty to the Council, the tenor

follows. In the firft, the depofition made by James
Lord Uchiltrie upon the 20th of June 1631.

Copia vera. The Examination of James Lord Uchil-

trie, taken the 20th e£June 1631.

TH E faid Examinant faith, That on or about

the 6th or 7th ofMay laft, at the fign of the

Bear near the Bridge-foot, the Lord Rea told this

Examinant, that foldiers and travellers did often

hear thofe things, whereof thofe that (laid at home
had no notice ; and faid, he did believe there 'was a

plot againft this Land. This Examinant wilh'd him,-

if he had any good grounds fo to think, that he

fhoule not fail to difcover it The Lord Rea faid, he

had no certain ground, but if he had ftay'd but five,

weeks longer in the Low Countries, he would have

known the certainty ; and that he would have ha-

zarded his life but he would have had the certainty.

The
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The 1 ?th of May, the Lord Rea came to this Exa-
minant's Chamber, and there putting this Exami-
nant in mind of the former fpeech between them ;

he told this Examinant, that he had learned more
certainty than e'er he had before, fince the time of

their laft fpeech ; whereupon divers pafiages were

between his Lordfhip and this Examinant about the

difcovery of it, and the manner. In the end his

Lordfhip told this Examinant, that the purpofe of

the Marquis of Hamilton's levies (as divers of his

Commanders and Followers had inform'd him the

faid Lord Rea) was, that either they fhould not go
out of England and Scotland, or if they did, they

fliould return to England or Scotland, and furprize

the King's houfes in Scotland, viz. the Caftles of
Edinburgh, Striveling and Dunbarton ; and fortify

themfelves in Leith, under pretence of training

;

and fhould take Berwick, and fo march forward into

England. And this Examinant afking what could

be their intention fo to do ; the Lord Rea faid, that

he was inform'd they meaned to take the King's

perfon and to immurat him, to fend the Queen into

a Cloyfter, and to captivate the young Prince with
his Father, and to ftrike off the heads of all the

principal men about the King, both Englijh and
Scots: and in particular theLord-Treafurerof Eng-
land, the Earl of Monteith, Sir William Alexander,

and Sir Thomas Hope. And this Examinant faith,

that before the Lord Rea difcovered the particula-

rities aforefaid to this Examinant, this Examinant
ufing perfuafions to him to reveal it, afk'd the

Lord Rea what it might be, faying it was either a

French or a Spanijh faction. To which the Lord
Rea faid, it was neither, but told this Examinant
what it waSj and fo revealed the particulars above-

mentioned. Whereupon the Lord Rea being fully

refolved to proceed to a further difcovery, and
thinking it fitter to be done by this Examinant,
than by himfelf, left thofe whom it concern'd

might fooner fufpedt it, defired this Examinant to

acquaint his Majefty or the Lord-Treafurer there-

with.

On the morrow, being Saturday the 14th ofMay
at night, this Examinant came to have fpoken with

the Lord-Treafurer ; but his Lordfhip being going
to bed, by his appointment this Examinant came
the next morning, and told him he had fbrhewhat

to reveal that concern'd his Majefty and all his King-
doms and Pofterity. The Lord-Treafurer thereupon

went inftantly up to the King, and after, the fame
day, told this Examinant, that his Majefty had given

him commiffion to hear this Examinant's relation.

This Examinant further faith, that the Lord Rea
told this Examinant, that he had much of this be-

yond fea from Robert Meldrum and David Ram/ay.

But fince his coming into England (as he faid) he
had fpoken with Sir James Ram/ay, Sir James Ha-
milton, Colonel Alexander Hamilton, and Capt. Dou-
glas, and had gotten fomewhat out of every one of
them : he alfo faid, he had fpoken with the Lord
Seafortb, and underftood fomewhat from him.

On Monday the 16th of May, this Examinant
attended the Lord-Treafurer at Whitehall ; and en-

tring into a relation, in the very beginning difco-

ver'd that the matter which he was to relate con-

cerned the Lord Marquis Hamilton and his aftions :

which fo foon as he had named, the Lord-Treafurer
commanded him to fay no more, until he had ac-

quainted the King again ; but wifhed this Exami-
nant that he and the Lord Rea fhould go prefently

to Greenwich, where the Lord-Treafurer would meet

them. But the King being come towards White-

hall, this Examinant and the Lord Rea came back
again, and were then appointed by the Lord-Trea-
furer to attend his Majefty, on Thurfday at ten

o'clock, which they did. The Examinant further

faith, that on Monday the 16th of May, this Exa-
minant deliver'd to the Lord-Treafurer a lift of
Names, to reprefent to his Majefty the ftrength of

the Lord Hamilton's party and adherents mScotland.

At this Examinant's coming to his Majefty, this Exa-
minant told the King that the bufinefs was aTreafon
intended againft his Majefty, and the party was the

Marquis of Hamilton, as- this Examinant was in-

form'd ; and that it was the filthieft Treafon that ever

was intended, and was forry that any Scottijh man
fhould have a hand in it, for it was a fhame to the

whole Nation. Arid then the Lord Rea himfelf

coming in, made relation to his Majefty, who remitted

him to the Lord-Treafurer ; whereupon this Exami-
nant coming to the Lord-Treafurer, and telling him
the King had remitted the Lord Rea unto him ; the

Lord-Treafurer wifh'd that the Lord Rea would
put his relation in writing. Whereupon the Lord
Rea and this Examinant went together, and fat up
all night ; and the Lord Rea firft putting it into

writing, this Examinant wrote it out of the Lord
Rea's papers, who on the morrow brought the fame
to the Lord-Treafurer : but this Examinant was not

then prefent, but the next time that he came to the

Lord-Treafurer's, being afked by him whofe the

the hand-writing was, this Examinant faid it was his

own hand ; and the Lord-Treafurer telling him that

the Lord Rea had riot fubferibed it, this Examinant
faid, he would without doubt fubferibe it. And
about two days after he brought the Lord Rea to

the Lord-Treafurer, who read over the whole
writing, arid fubferibed his name to it, faying hd
would feal it with his blood.

This Examinant further confeffeth, that he told

the Lord-Treafurer that the Lord Rea told him he
had yet more, and would fay fo much, that the
Marquis fhould not have the face to deny it ; which
the Lord Rea then prefent affirmed : infomuch as

the Lord-Treafurer faid, then is the bufinefs at ari

end, there needs no writing.

This Exarninant further faith, that on the Sunday
morning when the Marquis of Hamilton came out
of Scotland, the Lord Rea told this Examinant that

he had fpoken with the Lord Seafortb, who allured

him their purpofe was to take the King, the Queen,
and the Prince ; arid this Examinant afking how
they fhould effect it, the Lord Rea replied, the Lord
Seafortb had told him, they were great with the

Earl of Dorfet, who had the cuftody of the Prince.

And this Examinant further faith, that the Lord
Rea told him, that he was affur'd by my Lord of
Roxburgh, that the Marquis and his company, would
haften their purpofe ; and the Lord Rea faid, that

furely the Hamiltons had taken fbme vent of the

bufinefs, and that Sir James Ramfay had told him,
he had 1500 men in readinefs upon an hour's

warning, but they fhould not come about London
till their bufinefs was ready withal ; which this Exa-
minant the fame morning acquainted the Lord-
Treafurer, to the intent that his Majefty might
know thereof.

And further faith, that fhortly after the Lord Rea
told him, he had fpoken with the Lord Seafortb,

who told him that the matter, which he had former-

ly told him, concerning the Earl of Dorfet, was but

a difguifed thing.

This
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This Examinant further faith, that on that Sun-

day morning he wifhed the Lord-Treafurer to ad-

vife the King, that he fhould go to London for

more fafety ; and underftanding the King had fent

for the Lord Rea, this Examinant wifh'd the Lord
Rea were not fent for, becaufe the Lord Rea was

gone to the Lord Seaforth's to learn more : and fur-

King, left the King fhould at firft reject it, but it

would be fitter for ibme other to do it, and therefore

defin-d his opinion how to difcover it. The Lord
Uchiltrie advifing a while, faid, he thought it beft it

were difcovered to fome of the Privy- Council

:

whereupon this Examinant laid, that he would not
difcover it to any Scot/man, but thought it beft to

ther faith, that the fame time being in the end of reveal it to the Lord-Treafurer, becaufe he thought
the King's dinner, this Examinant told the King in

thefe words, Sir, now we know the bufinefs, but know

not the. time ; and therefore, Sir, either do or die.

Copia Vera,- My Lord Rea.''s firft Examination, lift

of June 1 63 1 -f.;

<N the Examination of Donald Lord Rea, taken

the 21ft of June 163 1, the faid Examinant

faith, that having heard in Sweden from DavidRam-
jay, fuch things as are contained in the written re-

lation which hath been delivered to his Majefty

;

and before having heard in Pomerland, thofe paf-

faaes from Robert Meldrum, which are in the fame

relation, this Examinant having a refolution to come

for England about December laft, was ftay'd in Den-

mark by reafon of the Ice, fo as he came not to Hol-

land till about March laft ; where he had conference

with David Ranifay, and heard from him fuch other

paffages as are contained in the fame relation. And
after coming into England, becaufe David Ram/ay

had told this Examinant, that he would write to the jefty ; who afking this Examinant wherefore he had

Marquis of Hamilton, how far forth the faid David not himfelf told his Majefty fooner of it, this Exa-

Ramfay had treated with this Examinant, this Exa- minant anfwered, that confidering the nearnefs of

minant expected that the Marquis would havefpoken the Marquis of Hamilton to his Majefty, this Exa-

thereof unto him; he did therefore forbear to fay minant was afraid left his Majefty would have been

any thing thereof : yet about two or three days be- impatient towards this Examinant ; and befoughc

fore the Lord Marquifs went into Scotland, this Exa- his Majefty to forgive this Examinant, if he had

minant did fpeak to the Lord Uchiltrie to this pur- thought he had done amifs therein. His Majefty

pofe, That his Lordfhip was better acquainted than thereupon referr'd this Examinant to the Lord-

this Examinant, with the fafhions and laws of this Treafurer, and bid this Examinant put the relation

land ; and defired to know what danger it was, if in writing. Whereupon that night this Examinant

any man hearing beyond lea of things that might be and the Lord Uchiltrie fat up all night, and this Exa-

dangerous to the King or State, fhould not fpeak of minant writing it firft down, the Lord Uchiltrie

it. To which the Lord Uchiltree anfwered, no lefs wrote it lheet after iheet, out of this Examinant's

than your head and eftate. And this was all that paper. And this Examinant brought the fame

palled between them at that time, being the firft written relation to the Lord-Treafurer, and read it

time they fpake thereof; and the place was (as he unto him, and left it with him. And a day or two

thinketh) at the Lord Uchiltrie's own lodgings. after, this Examinant and the Lord Uchiltrie came
He further faith, that about eight or ten days af- again together to the Lord-Treafurer ; the Lord

the Lord-Treafurer was no way in the plot.

According to which refolution the Lord Uchiltrie

(as he after told this Examinant) did according as

was agreed between him and this Examinant, repair

to the Lord-Treafurer the fame night ; but failing

then to fpeak with him, he went the next morning,
before this Examinant faw him, and returning, told

this Examinant he had been with the Lord-Trea-
furer, and in general imparted to him, that he had
a matter to difcover which nearly concerned his

Majefty : and faid further, it was no Englijh bufi-

nefs, but it was (to his own fhame he fpake it) a
Scottijh bufinefs, neither was it any Popifh Plot : and
the Lord-Tr:afurer then refus'd to hear it, till he
had warrant from the King.

After the Lord Uchiltrie and this Examinant were
appointed to wait on the King at Greenwich ; whi-
ther this Examinant coming, found the Lord Uchil-

trie within with his Majefty, and then this Exami-
nant coming in, made a full relation to his Ma-

ter, this Examinant coming to the Lord Uchillrie's

lodcrino-s to talk of fome other bufinefs, after fpeech

thereof; fpake to this effect : My Lord, you re-

member I afk'd you a queftion a while fince, what

the danger might be, not to fpeak of matters dan

Uchiltrie having told him, that this Examinant had
forgotten to fign it ; and then this Examinant fign'd

it, faying he would make it good with his blood.

At which time, this Examinant remembers the

Lord Uchiltrie told the Lord-Treafurer, that this

aerous to the King. or State, wh'.ch he had heard Examinant had more to fay yet, "which this Exami-

beyond the iea<, and I would now again have your nant did then alfo affirm ; and the caufe wherefore

advice therein : and the Lord Uchiltrie promifing his he did affirm it, was, becaufe this Examinant had

readine-fs to advife him, fo as he might be acquainted fpoken with the Lord Seaforth, and had fome par-

with the particular; this Examinant told him he ticulars from him, which he did not particularly tell

would acquaint him with the particular, if he would to the Lord Uchiltrie, but affirm'd to him in the

fwear not to difcover it, but as he fhould direct, general that he cou'd fay more; but a day or two

Addino-, that if he did otherwife, this Examinant after, this Examinant went again to the Lord Sea-

would pay him. The Lord Uchiltrie then faid, and forth, and fpake with him, and then he told the

protefted, that he would not difcover any thing but fame, firft to the'Lord Uchiltrie.

as this Examinant fhould appoint, whereupon this

Examinant declared the particular to him ; who
hearina; h, told this Examinant it was neceffary to

be revealed, and doubted left this Examinant had

kept it too long already : but then this Examinant

faid, confidering it concerned one fo near the King

He further faith, that the Lord Uchiltrie, on Sun-

day morning, told this Examinant, that he had been

with the Lord-Treafurer, and had told him of the

paffages with the Lord Seaforth, and of the Mar-
quis's return, and that he conceived it might be dan-

gerous at that time for his Majefty. But this Exa-

as the Marquis of Hamilton, he thought it not fit minant told him, he had done evil therein, for there

that this Examinant fhould himfelf break it to the was no fuch fuddennefs to be fear'd : and on the

fame

f Sec the Trial of Rea and Ram/ay by Combat, in Rit/hworth's Collections, Vol. II. page 1
1
3. which method of Trial being

row difus'd, is not inserted in this work.

4
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fame Sunday in the afternoon, this Examinant com-

ing to his Majefty, and hearing from him, that he

had been advertis'd of fomewhat importing matter

of prefent danger •, this Examinant faid, he had

been with the Lord Seaforth, but had not the cer-

tainty of things, but pray'd his Majefty to give

him leave to go again to the Lord Seaforth's, and

then he would learn all. And at the fame time

his Majefty telling what danger had been fuggefted

to him, now upon the Marquis's return ; this Exa-

minant protefted he knew nothing againft the per-

fon of the Marquis ; but that he was, for aught this

Examinant knew, as good a fubject as any the King

had.

Copia Vera. My Lord- ReaV fecond Examination,

the 2 ifl of June 1 63 1

.

TH E Examination of Donald Lord Rea, taken

the 2 1 ft of June 1 63 1 . The faid Lord Rea,

having deliberately heard read the Examination of

James Lord Uchiltrie, taken the 20th of this inftant

month, doth acknowledge the fame to be true in all

points, fo far as the fame concerneth the know-

ledge, words or acts of this Examinant, faving the

explanations hereafter following. He faith, that

as touching the conference between the Lord Uchil-

trie and this Examinant the 13th ofMay laft, where

it is therein mentioned that this Examinant told

him, that fince the time of their laft fpeech, he had

learned more certainty than ever he had before ; this

Examinant did not fay, that he had learned more

certainty fince their laft fpeech, for in truth he had

not learned any thing within that time. But thinks

he might fay, that he had learned more certainty

fince he came to England, than he had before •, and

therefore takes it, that the Lord Uchiltrie did

miftake in that point.

And whereas in the fame conference it is fet down,

that this Examinant fhould fay that he was inform'd,

that they meant to ftrike off the heads of all the

principal men about the King; this Examinant faid,

that he was inform'd they would ftrike off the heads

of the Spanifi faction ; and that he named the Lord-

Treafurer, the two Biftiops, the Earl-Marfhal, the

Earl of Carlijle, Sit Francis Cottington, the Lord
-Monteitb, Sir William Alexander, and Sir Thomas

hope, and likewife Sir Kenelm Digby, and fpake of

none other, neither in general nor particular ; and

faith, that he was fo inform'd touching the Spanijh

faction by Mr. Meldrum, and David Ram/ay ; and

touching the Scots' by the Earl of Seaforth. And
faith, that Meldrum and David Ramfay did name
the aforefaid Englifhmen to be of the Spanijh faction.

And whereas it is faid, that this Examinant de-

fired the Lord Uchiltrie to acquaint his Majefty

or the Lord-Treafurer with the matter ; this Exa-
minant did defire him to acquaint the Lord-Trea-

furer, but did not mention his Majefty, but that it

fhould come by the Lord-Treafurer to his Ma-
jefty.

He confeffed, he faid, that fince his coming into

England, he had fpoken with Sir James Ramfay,

Sir James Hamilton, and Capt. Douglas, and gotten

fomewhat out of every one of them •, but did not

fay he had fpoken with Alexander Hamilton, or got-

ten any thing out of him fince this Examinant's

coming into England.

This Examinant denieth, that he either faid him-
felf, or affirm'd its being faid by the Lord Uchil-

trie, that he could fay fo much as the Marquis
fhould not have the face to deny it ; but faid, he

could bring as honeft . a man as this Examinantj

that would tell to the Marquis's face more than this

Examinant would do : and thus he meant by the

Lord Seaforth.

He confeffed that he faid, Sir James Ramfay told

him he had fifteen hundred men in readinefs, but

would not bring them together, till the parties in

Scotland were fifft ready •, and faith, Sir James told

him as much, and that there were good officers, and

the Earl of Effex, and the Archbiffiop of Canterbury

were fureties for fome of them ; and other than this,

he lpake not touching the 1 500 men.

He faith, he was not acquainted with the lift of

the Names, delivered by the Lord Uchiltrie to the

Lord-Treafurer, nor had any thing to do therein.

-Copia vera. The fecond Examination of James Lord

Uchiltrie, taken the 24th of June 1631.

TH E faid Examinant confefieth, that the un-

derftanding which he had of the bufinefs, con-

cerning the Marquis of Hamilton, whereof he hath

been fo often examined, came to him from the Lord
Rea.

tie confeffeth further, that the paper of Names
which he did deliver to the Lord-Treafurer, wa3

made by this Examinant himfelf, and the Lord
Rea was not privy to the making of it, or to the

delivery thereof to the Lord-Treafurer, till after it

was done.

He faith, that the caufe wherefore he did in that

paper mention the Lord Marquis to be prime

Agent, was, for that the Lord Rea had told him,

the Lord Marquis's followers had faid, the intent

of the Marquis's levies was to invade Scotland. Be-

ing told, that the Lord Rea hath been fo far from

charging the Marquis, that he hath affirm'd before

his Majefty, that for ought he knovjs, the Marquis

is as good a fubject as any the King hath ; he an-

fwereth, if in tendernefs and care of the King's

fafety, and upon ground of the Lord Rea's relation,

for the Lord Marquis's followers, he have gone

any thing too far, he trufteth his Majefty will im-

pute it to his duty.

Being afk'd, why in the aforefaid paper, he makes
the Earl of Melros, the Earl of Roxburgh, and the

Earl of Buccleugh to be plotters* faith, that theLord

Rea told him, the Lord Seaforth had affirm'd it to

him, that the Earls of Melros and Roxburgh were

acquainted with the particulars and fecrets. of the

bufinefs. And further faith, the Lord Rea had
told him, he could not guefs who elfe fhould be in

the plot, unlefs it were the Lord Buccleugh ; of

whom the Lord Rea faid, he heard him fpeak ter-

rible and prefumptuous words againft the King, at

his own table in Holland.

He faith, the Lord Rea did affirm to this Exa-
minant, that he had the aforefaid report of the Earls

of Melros and Roxburgh from the- Lord Seaforth,

before he this Examinant made or delivered .the

faid paper to the Lord-Treafurer : the faid Exami-
nant doth avow, that on the 13th of May, the

Lord Rea had affirm'd to him, that fince their

former fpeech, (which was the 6th or 7th of May)
he had learned more certainty than ever he had
before.

He confeffeth, that whereas in his former Exami-
nation, he faid, the Lord Rea told him, he was in-

form'd, that they meant to ftrike off the heads of

all the principal men about the King ; he was mif-

taken in mentioning all, and did not well mark
himfelf when he fo expreffed it ; his purpofe being

to
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to have faid, they would ftrike of the heads of

many ; for fo, he takes it, was the fcope of the Lord
Rea's fpeech.

Being told that the Lord Rea denieth that he

fpake with Col. Alexander Hamilton, fince his com-
ing into England, he faith, it is poffible that this

Examinant might miftake in adding that name to

the reft, and therefore will not conteft about that.

He doth avow, that in the prefence of the Lord Rea,

before the Lord-Treafurer, this Examinant faid,

the Lord Rea could fay fo much as the Marquis

fhould not have the face to deny it ; and what this

Examinant faid, the Lord Rea being then prefent

and hearing it, did not gainfay.

He faith, the Lord Rea told him, Sir James

Ram/ay faid to him, that he had 1500 men in

readinefs, and the firft time faid, upon an hour's

warning. But at a fecond time, the Lord Rea
fpoke of eight days warning ; and further, that he

would not bring them to London, till their bufinefs

was ready.

Being acquainted with what John Macky, fon to

the Lord Rea, had confeffed to have been told him
by this Examinant, he doth acknowledge it, and

that he faid it to John Macky, after the Lord Rea
and this Examinant had attended his Majefty about

the fame bufinefs, but did not think his fpeech

thereof to John Macky fhould have done any hurt

to the bufinefs.

Copia vera. The third Examination of Donald Lord
Rea, taken the 24th of June 1631.

HE faith, that the firft time that the Lord Sea-

forth had any fpeech with this Examinant,

touching the Earls of Melros and Roxburgh, being

privy to the particulars and fecrets of the Lord
Hamilton's bufinefs, was on Monday after the Mar-
quis's coming out of Scotland, and not before.

He further faith, that the Lord Uchiltrie having

fome fpeech with this Examinant, who might be

like in Scotland to take arms, if the Marquis of Ha-
milton fhould take up arms ; the faid Lord Uchiltrie

and not this Examinant named the Lord Euccleugh :

whereupon this Examinant told him, that at the

fiege of the Bujfe, this Examinant heard the Lord
Buccleugh ufe fome words, whereby this Examinant

took him to come male-content out of England.

The Tenor of his Majefty's Letter diretled to the Lords

of his Majefty 's Council of Scotland.

Charles R.

" O * G H T trufty and r'sIlt welI -beIoved Cou -

'" t\. fins and Counfellors; right trufty and well-

" beloved Coufins and Counfellors ; and right

" trufty and well-beloved Counfellors, we greet you
" well. The Lord Uchiltrie having been examined
" before our Council here, touching fome infor-

•* fnations given by him, reflecting upon fome of
u the Nobility of that our Kingdom ; we have
" been pleas'd to remit him thither, to be try'd ac-

" cording to the Laws thereof; having to that

" purpofe fent you herewith inclos'd fome depofi-

" tions under his own hand, and the authentick co-

" pies of others, whereof the principals we caufe
"

' to be referved here, becaufe they likewife concern

" other perfons. Our pleafure is, that having given
" order for receiving and committing him to fafe

" cuftody, you caufe try and cenfure him according

" to our faid Laws, before what Judicature and
" Judges, you fhall think fit and competent for that

" purpofe; and for your fo doing thefe fhall be fuf-
" ficient Warrant. Given at our Honour of Hamp-
" ton- Court, the 24th of September 163 1."

After this, my Lord Advocate produced the lift

of-Names, or reprefentation written and given in by
him to the Lord-Treafurer of England, upon the

16th of May 1 63 1. together with the Lord Uchil-

trie's dittay, of the which lift or reprefentation and
dittay aforefaid, the tenor followeth.

The tenor of the Lift.

Reprefentation for my Lord-Treafurer.

The Marquis of Hamilton is prime Agent.

Plotters.

The Earl of Melros.

The Earl of Roxburgh.

The Earl of Buccleugh.

Adherents to Hamilton, by new blood and affinity*

and dependance.

The Earl of Kinghorne.

'

The Earl of Abercorne.

The Earl of Glencairne.

The Vifcount Lauderdale.

The Marquis of Huntley.

The Earl of Wigton.

By near Alliance by his two Sifters.

The Earl of Eglington.

The Vifcount Drumlangrig.

The Earl of Melros hath Alliance and Affinity.

The Earl of Cajfils his Son-in-Law.

The Lord Carnegie his Son-in-Law.

The Lord Lyndefay his Grandchild by his Daugh-
ter.

The Lord Boyd his Grandchild by his Daughter.

The Lord Ogilvie his Son-in-Law.

His eldeft Son married to the Earl of Marr'%
Daughter

;

And-fo Brother-in-Law to the \joxo\ErJkytie, now
Keeper of his Majefty's two principal Caftles of

Striveling and Edinburgh ; and fo Commander of all

almoft of his Majefty's Ordnance in Scotland.

The Earl of Melros's fon ; likewife Brother-in-

Law to the Earl-Marfhal, and to the Earls of
Rothes and Kinghorne.

The Earl of Melros's fecond Son, married to the

Lord Wanchton's Daughter.

The Earl of Melros himfelf Brother-in-Law to the

Earl of Somerfet, and to the Lord Balmerinoch.

The Earl of Roxburgh,

Brother-in Law to the Earl of Perth.

Father-in-Law to the Conftable of -Dundee.

Father-in-Law to the Lord Pitcairn.

And the faid Lord Roxburgh able to raife of his

own friends and followers above 1000 Gentlemen

in two days.

The Earl of Buccleugh.

The Earl of Buccleugh, Nephew to Roxburgh.

The Earl of Buccleugh, Brother-in-Law to the

Lord Erjkyne.

The Lord Hayes.

The Earl of Winton.

The Lord Sempill.

The Lord Rofs.

Apud Edinburgh Vigejimo nono Novembris 163 r.

In prefence of the Biftjop of Dunblane,' my Lord of
Carnegie, my Lord Juftice Clerk, and Juftice

Depute.

The whilk day James Lord Uchiltrie being pre-

fent before the Lords Examinators above-named

;

• and
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and the lift of Names before-mentioned being

ftiew'd unto him, and he required to declare if he

would recognize and acknowledge the fame to be

his own hand-writing •, the faid Lord Ulchiltrie, af-

ter infpeftion and confideration thereof, declar'd that

lift of Names was written with his own hand, and

delivered by him to the Lord-Treafurer of Eng-

land ; fie fubferibitur J. Uchiltrie, ad B. of Dum-
blane, Carnegie, Geo. Elphinfton, A. Colville.

the Tenor of the Lord Uchiltrie'.* Dittay or Indicl-

ment.

James Lord Uchiltrie,

YE are indicted and accufed forafmekill as by

divers Afts, Statutes and Conftitutions of

Parliament, made and publifhed in the days of our

fovereign Lord's moft royal Progenitors, fpecially

by the 43d Aft of the fecond Parliament of King

James I. of worthy memory, it is enafted, ftatute

and ordained, That all Leafing-makers and tellers

of them, whilk may engender difcord betwixt the

King and his People, wherever they may be gotten,

fliall be challenged by them that power has, and

tyne life and goods to the King. And likewife by

the 83d Aft of the fixth Parliament of King

James I. of eternal memory, bearing touching

the article of Leafing-makers to the King's Grace,

of his Barons, great Men and Lieges, and for

punifhment to be put to them ; therefore it is

thereby declared, that the King's Grace, with ad-

vice of his three Eftates, ratifies and approves the

Afts and Statutes made thereupon of before, and

ordains the fame to be pur to due execution in all

points -, whilks Afts of Parliament, in the 205th

Aft of the 14th Parliament of our fovereign Lord's

deareft Father King James the VI. of happy and

never-dying memory, and with advice of his High-

nefs Eftates in that Parliament ratify'd, approven,

and confirm'd, and ordain'd to be put in execution

in all time thereafter following, as in the faid Laws
and Afts of Parliament, at length is contain'd.

Notwithftanding whereof, it is of verity, that he

the faid James Lord Uchiltrie, having in the month

of May, the year of God 163 1, laft paft, heard

by relation of Donald Lord Rea, that certain

fpeeches, furmifes and informations were made to

him, by David Ramfay, with the head of Mr. Ro-
bert Meldrum, and certain other perfons beyond fea,

in Sweden, Pomerland and Holland refpeftively ; and

by the faid David Ramfay and certain other perfons

within the Kingdom of England, anent fome plot

and dangerous purpofe* intended againft the facred

perfon of our gracious Lord and Sovereign, the

King's moft excellent Majefty, his gracious Queen,

and their deareft fon the prince, and againft
F
the

Land, by furprizing the King's Majefty's Houfes

and Caftles of Edinburgh, Striveling, and Dumbar-
ton, and for feizing of the Town of Leith. Ye not

being content to retain yourfelf within the bounds

of a faithful fubjeft, by revealing of that, whereof

ye had received information from the faid Lord Rea,

out of a malicious policy and defign, tending to

the fowing of difcord and fedition betwixt his Ma-
jefty and his moft loyal fubjefts ; the Lord Marquis

of Hamilton, the Earl of Haddington, the Earl of

Roxburgh, and the Earl of Bucckugh ; did at your

firft meeting with his Majefty, which was upon the

17th of May laft paft, fignify to his Highnefs, that

the bufinefs was a Treafon intended againft his

Majefty -, and that the party was the Marquis of

Vol. VII.
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Hamilton, as ye was inform'd. And tothe effeft his

Majefty might be put in better affurance of the

truth of your faid fpeeche*, ye upon the 1 6cb of

May preceding, delivered to the Lord-Treafurer of

England, a Lift of Names, to reprefent to his Ma-
jefty, the ftrength of the faid Marquis of Hamil-

ton's Party and Adherents in Scotland. Whilk is all

written with your own hand, and intitled, Reprefen-

tation for my Lord-Treafurer. Wherein ye name the

Marquis of Hamilton to be the prime Agent, and

names the Earl of Melros, now Earl of Haddington,

the Earl of Roxburgh, and the Earl of Buccleugh,

to be plotters. Likewife upon Sunday, being the

2 2d of May laft paft, at which day the Marquis of

Hamilton (having come poft from Scotland in three

days) was to prefent himfelf to his Majefty. And
ye thinking that ye had poffefs'd his Majefty fuffi-

ciently with your malicious Leafings and Calumnies

againft the faid Lord Marquis ; and that his Majefty

being To inftigate and irritate againft him, would fol-

low your cruel and malicious Counfel ; ye came to

his Majefty about the end of his dinner, and moft

boldly and male-pertly fpake to his Majefty thefe

words, Sir, now ye know the bufinefs, but knows not

the time, and therefore, Sir, either do or die. By the

whilk malicious Counfel (if God by his Grace had

not rul'd and direfted the heart of our gracious

Sovereign to proceed in the bufinefs with greater

wifdom, calmnefs and moderation, ye by your for-

mer wicked Counfel intended) ye thereby did what,

in you lay, to move and caufe his Majefty, to put,

in practice fome fudden and violent courfe, for fub-

verfion of the life and honour of the faid Lord.

Marqui§, his Majefty's moft loyal fubjeft. Like

as all the prefent articles and paffages in your pro-

ceedings, in the premifes, were malicioufly forged,

invented and praftifed by yourfelf ; without any
warrant arifing to you from the relation of the faid

Lord Rea's -, whilk is manifeft by your own depo-

fition, made in the prefence of a number of the

Council of England, deputed by his Majefty for

your examination, upon the 20th and 24th of June
laft paft. By the which ye have granted and con-

fefled the premifes laid to your charge to be of ve-

rity : and alfo does grant, that the paper of Names
which ye did deliver to my Lord-Treafurer, as faid

is, was made by yourfelf. And that the Lord Rea
was not privy to the making thereof, nor to the de-

livery of the fame, to the faid Lord-Treafurer.

And fic-likein your examination, ye being inquired

for what caufe, ye did name the faid Lord Marquis

to be prime Agent, ye could affign no true reafon,

nor caufe, by any warrant of the Lord Rea againft

the Marquis. But by the contrary, the faid Lord
Rea being examined upon the 21ft of June, in pre-

fence of his Majefty's Council, declared that he

knew nothing againft the perfon of the Lord Mar-
quis. But that the faid Lord Marquis wasas good
a Subjeft as any the King's Majefty had 5 and like-

wife ye being afk'd by what warrant ye did call the

Earls of Melros, Roxburgh and Bucckugh to be plot-

ters ; ye anfwered thereto, that the Lord Rea had

told you, that the Lord Seoforth had affirm'd to him,

that the Earls of Melros and Roxburg were aquaint-

ed with the particulars and fecrets of that bufinefs,

declaring thereby that the Lord Rea had affirm'd

that to you, before you gave in, and delivered your

paper of reprefentation to the Lord-Treafurer.

And further, ye declar'd, that the Lord Rea had

told you, that he could not guefs who elfe fhould

have been upon the plot, unlefs it were the Lord
M m Bucckugh,
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Buccleugh. Albeit the Lord Rea being examined

in prefence of his Majefty's Council upon the 24th

of June laft paft, declar'd, that the firft time the

Lord Seaftrth had any fpeech with him, anent the

Earls of Melros and Roxburgh, and their being pri-

vy to the Marquis of Hamilton's bufmefs ; was upon
the Monday after the Marquis of Hamilton's coming

out of Scotland, and not before : and the Marquis

having come to Court from Scotland upon Saturday

the 2 1 ft of May, and the reprefentation given by

you to the Lord-Treafurer, containing the lift of

the plotters and a&ors, being given in by you to the

faid Lord-Treafurer, upon the 1 6th of May before

;

ye could never truly affirm, that ye had named the

faid Earls to be plotters, upon pretence of any in-

formation received from my Lord Rea, who did

not fpeak to you anent them, at the time of the

giving of the faid reprefentation ; but eight days

thereafter, and fuch like. The faid Lord Rea de-

pon'd upon the faid 24th of June, that ye, and not

he, did name the Earl of Buccleugh, as one who
would take arms in Scotland to aflift the Marquis 5

by the whilk Leafings, Calumnies and flanderous

Speeches, untruly plotted, devifed and vented by

you, againft the faid Marquis of Hamilton, the Earls

of Haddington, Roxburgh and Buccleugh in manner
forefaid ; all of them being his Majefty's faithful

Counfellors and loyal Subjects ; ye have manifeftly

contraverted the tenor of the faid Laws, and Acts

of Parliament, and incurr'd the pains and punifh-

ment rriention'd therein, viz. the deferv'd punifh-

ment of death, which ought and fhould be execute

upon you with all rigour, to the terror and example.
of others.

The Juftice at command of a warrant and diie:-

tion of the Lords of the fecret Council, whereof
the tenor follows, Apud Halyrudhoufe, Vicefimo

auinto die menfes Novembrls 1631. the Lords of the

fecret Council, for fome fpecial caufe, and cor.fide-

rations moving them ; ordains and commands his

Majefty's Juftice, Juftice-Clerk and their Deputes,
to prorogat and continue the Dyet appointed for the

Trial of James Lord Uchiltrie ; until Thursday next,

the 1 ft of December next to come : whereanent this

extract of the A6t fhall be unto the faid Juftice,

Juftice-Clerk and their Deputes, a Warrant extrac-

tum de libris Atlorum fecreti Concilii S. D. N. Regis,

per me Jacobum Prymrofe, Clericutn ejufdem, fub
meis ftgno & fubfcriptione manualibus,fic fubfcribitur

Jacobus Prymrofe. Prorogates and continues the

Trial of James Lord Uchiltrie, now impaneil'd, to

the Morn the ift of December next to come, and
ordain'd him to be return'd back to Ward, to be
kept in fure firmance, in the mean time : the Jury
or Perfons of Affize fummon'd to this day, are

warn'd, apud aila to compeir the faid firft day of
December next to come : ilk perfon under the pain

of fix Marks. Whereupon the Advocate afked In-

ftruments.

Curia Jufticiaria S. D. N. Regis tent' in pretorio burgi de Edinburgh, primo die menfis

Decembris, Anno Dom. Millejimo, Sexcentejimo, Tricejimo primo, per Honorabiks & Dif-
cretos Viros, Magijlros, Alexandrum Colville de Blair, & Jacobum Robertoun, Advoca-
tum, 'Jufliciarios deputatos nobilis & potentis Comitis Willielmi Comitis de Stratherne &
Monteith, Dom. Grahame, Kilbryde, & Kynpont, prafidis fecreti Concilii & Ju/liciarii

generalis di£i. S. D. N. Regis, totius fui Regni Scotiffi, ubilibet confiitut. Seclis vocatis &
Curia legitime qffirmata.

7
Intran*

'AMESL,ora\ Uchiltrie, delated of the Crimes

forefaids, contained in his Indi&ment preceding.

Purfuer.

Sir Thomas Hope of Craighall, Knight and Baro-

net ; his Majefty's Advocate for his Highnefs's En-
tries.

Prolocutors in Defence.

Mr. Robert Naime,
Mr. Alexander Pier/on, ^Advocates.

Gilbert Neilfon,

lerei

!

The Prolocutors for the impaneil'd, produced

an Act of the Lords of fecret Council ; ordaining

and commanding them to compeir and aflift him, by

proponing of all lawful defence, competent to him

on his Trial, and defired the fame might be infert

and remain on procefs, whereof the tenor follows

:

Apud Halyrudhoufe Vigejimo quinto die men/is No-
vembris 1631. Whereas James Lord Uchiltrie has

made choice of Mr. Robert Naime, Mr. Alexander

Pier/on, and Gilbert Neilfon, Advocates, to concur

and join with him, for proponing of his lawful de-

fences, competent to him againft the Dittay, where-

upon he is to be accus'd before his Majefty's Ju-

ftice, upon the ift of December next : therefore the

Lords of fecret Council ordains and commands the

faid three Advocates, to confer and meet with the

faid Lord Uchiltrie, to receive his informations 5 to

accompany and aflift him at the Bar ; and to do
their duty and office in all and every thing lying to

their charge, concerning the proponing of all law-

ful defences, competent to the faid Lord in his Trial.

Where anent the extract of this Act fliall be to them,

a Warrant extraffum de libris Atlorum fecreti Concilii

S. D. N. Regis per me Magiftrum Gilbertum Prym-
rofe, Clericum ejufdem, fub meis Jigno fcf fubfcrip-

tione manualibus, fie fubfcribitur M. Prymrofe. Af-
ter reading of the whilk Act of Council, the faid

Prolocutors protefted becaufe the prefent matter of

difputation eft res ardua, anent Treafon and Rela-

tions thereof, from party to party ; that whatever

the exigence of the caufe requires from them, as

proofs to fpeak herein, for clearing of the Noble-

man impanelled, his innocence, and of the warrants

of his information ; that it is not with any thought

of wronging, or talking of any parties, Noblemen
or others ; but to do that whilk their duty as Pro-

locutors craves of them to be done, being com-
manded hereto by the Lords of his Majefty's fecret

Council : and that the purpofe and fpeeches that

mail by God's afliftance be uttered and delivered by

them in this matter, may be fo accepted of my Lord
Juftice.

Thereafter the Indictment of the Lord Uchiltrie,

being read judicially, and he accufed of the Crimes

therein contained ; my Lord-Advocate afked Jn-

ftrument, of the reading thereof, and of the Acts

3 of
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of Parliament fee down in the proposition of the

faid Indictment. And becaufe the fubfumption of

the faid Indictment is founded upon certain depofi-

tions made in England, in prefence of five of his

Majefty's Counfellors, deputed by his Majefty to that

effect ; he therefore repeats the Examinations of the

Lord Uchiltrie produced yefterday in procefs, dated

the 20th ancl 24th of June laft •, with the three Ex-
aminations of my Lord Rca's, whereof two are

dated the 21ft of June, and the third upon the

24th of June : And declared that he ufed thefe de-

pofitions under the hands and fubferiptions of the

five Counfellors of England, as authentick copies,

whilk fhould make as good faith, as if the prin-

cipal were produe'd.

It is alledged by Mr. Alexander Pier/on, as Pro-
' locutor for the Pannel, that it cannot, nor mould

not be proceeded againft the Impannel'd here in

Scotland, but conform to the Laws and Statutes of

England ; the place of the Panne], his offence (if

any be) and not conform to the municipal Laws of

Scotland. Quia de jure Judex originis vel domicilii

non potejl punire fubditum dilinquentem extra terri-

torium, ttijifecundumpanam impejitam ajure communi,

velfecunduw jlatuta Loci in quo deliquit non 1 autem

fecundumjlatiita ipfnu Loci originis, vel domicilii. Ju-
lius Clams, ghiJft. 85. Numb, quarto.

It is anfwered by my Lord Advocate, that

the Alledgente is no ways relevant, except the

Pannel will condefcend to the relevance of the dit-

tay ; and of his own confent be content, that the

fame pafs to the knowledge of an Affize. Next, it

is anfwered by his Majefty's Advocates ; that he

oppones his Majefty's Letter direct to the Council,

bearing that the Impannel'd fhall be try'd according

to the Laws of this Kingdom. And in the one

place it fhall be juftified, that his Majefty's Letter

fhall be grounded upon the Civil and Common
Law.

It is anfwered thereto by the Lord Uchiltrie and
his Prolocutors ; that the King's Majefty's Letter,

is, and muft be underftood without prejudice of the

Pannel's lawful defences.

Item, That the alledged Crimes contained in the

dittay, are, or perchance may be lawful in England,

and yet criminal in Scotland; and it carries no rea-

fon that the Pannel fhould be punifhed here in Scot-

land, for any fact committed in England, not punifh-

able by the Laws of England, where the Pannel is

tutus ralione Loci.

Secundo, It is alledg'd by the Pannel, that the

fubfumption of the Indictment, has no dependance

upon the propofition thereof; becaufe the particulars

contained in the fubfumption, are no ways the

Leafings mentioned in the faid Acts of Parliament,

whereupon the propofition is founded, efpecially

feeing the Leafings mentioned in the faid Acts, are

Leafings tending to difcord betwixt the King and
his people : and the telling whereof is unlawful and
prohibit. But the particulars of the dittay or

Indictment are no ways fuch. But by the contrary,

the matter thereof being an heinous Treafon againft

the King's Majefty and Eftate ; in favour of both,

propter publicam utilitatem, it is incumbent to every

fubject that fhall hear fpeeches of fuch matter,

though the matter itfelf be a lie and untruth, whilk

is alike to the hearer, neither does it belong to him,
to judge or'difcern therein; it is incumbent, I fay,

to every fubject incontinently to tell the fame; the

telling whereof tends not to difcord between the

King and his People : but to fupprefs and prevent

the fame, and the chief caufe thereof, which is

Treafon ; and the not telling and revealing whereof
is punifhable by the Law of all Nations, by our

municipal Laws and Acts of Parliament ; yea, by
the fame Acts, whereupon the dittay is founded,

viz. James VI. Parliament 14. cap. 205. And
therefore the telling thereof, is no ways prohibited,

and punifhable by the faid Acts; neither are thefe

particulars in the Indictment, the Leafings men-
tioned in the faid Acts, whilk is medium concludendi

in the dittay. And whilk laft Act being the laft in

time, as it ratifies, fo it explains the true fenfe of

the former.

And further, it is alledged by Gilbert Neil/on,

Prolocutor for the Pannel, that not only by the

forefaid Act, of the 14th Parliament of King
James VI. whereupon the dittay is founded, is

there a neceffity laid upon the Impannell'd, and all

his Majefty's Lieges to reveal what they hear, con-

cerning his Majefty's prejudice; but likewife by the

134th Act of James VI's 8th Parliament, it is

fpecially ftatute, that whofoever hears any fpeeches

to the harm or prejudice of the King's Majefty's

Eftate, fhall with all diligence reveal the fame to

his Majefty, or to fome other, the King's Majefty's

Officers, that may make the fame manifeft to his Ma-
jefty, with this fpecial addition, that in cafe the fame
be not done, the perfon concealer, and not teller or

revealer, fhall incur the like punifhment, contain-

ed in the faid Acts, fet down againft the principal

Leafing-makers. And fo the impannell'd was ne-

ceffitate, upon no lefs pain than his life and eftate,

to reveal the fame. It is anfwered by his Majefty's

Advocate, that this preceding defence can elude no
part of the dittay : becaufe the fir ft part thereof

anent the lawfulnefs or neceffity of revealingof Trea-
fon, is granted in the Dittay or Indictment. And
if the Pannel, had contained himfelf within the duty

of revealing, albeit the Plot and Treafon reveal'd

had been fa He, yet he would have deferved commen-
dation, and reward from his Maftcr. But the In-

dictment is founded upon three particulars, to the

whilk no anfwer is made ; and whilks three particu-

lars agrees and quadrates with the natural quality of

the Leafings, contained in the Act of Parliament,

whereupon the dittay is founded. Becaufe they are

fuch, as might have engendered difcord betwixt his

Majefty and his loyal fubjects ; in fo far as it is qua-

lified in the dittay, that the Impannell'd having

only had his relations from the Lord Rea, and whilk

relations had no warrant againft the Marquis of Ha-
milton's perfon, as author or actor of the Treafon ;

nor againft the three Noblemen as Plotters, but

depended £x auditu auditus, vel relatione relaliab al-

tera ; that is, from David Ram/ay, and Mr. Robert

Meldrum, of whom neither of them did relate any
thing that could prove againft the Marquis ; but

fimply upon the fpeeches and report of fome, whom
they call his followers, or upon their imagination,

or poffibly foolifh and perverfe wifhes, that the

Nobleman who was imploy'd for the levying of an

army for aiding the King of Sweden, fhould em-
ploy his forces to the deftruction of the King, his

Queen, the Prince their deareft Son, and King-

dom. Yet the impannell'd, when as he might have

fufficiently expreft his loyal duty to his Mafter, by
bringing the Lord Rea to his Majefty, to make
his own relation, did at the fir ft appearance before

his Majefty, turn the incertain report and relation,

M m 2 to
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to a pofitive fpecch : {hewing that the bufinefs was

a Treafon^ and the party the Marquis of Hamil-

ton. Next, thePannel by his reprefentation all writ-

ten with his own hand, and delivered to. my Lord-
Treafurer of England, to be (hewn to his Majefty, he

has expreffed the Lord Marquis to be prime Agent

;

and the Earls of Haddington, Roxburgh, and Btic-

cleugh to be plotters ; and hath added to the num-
ber of twenty or thirty Noblemen, as adherents to

them. And laft, when his Majefty had received this

poGtive information, and was pofleffed with ap-

pearance of the truth thereof; to add a fpark to the

fewel, the Motto was given, Sir, now either do or

die : whilk words could not contain any other inten-

tion or event (if his Majefty had not been graciouQy

and wifely difpofed) but either to have ufed fome
violent courfe againft the Marquis's perfon and life,

or to commit him to prifon, and to caufe him
to make anfwer as to Treafon, ex Vinculis ; whilk

is the condition of Traytors both by the Common
Law, and by the Aft of Parliament made by King
James II. Parliament 12. cap. 49. whereby it is

ordained, that perfons flandered of Treafon, fhall

be taken and remain in firmance, while they thole

an Aflize. And all thir proceedings are directly

contrary to the Act of Parliament, whereupon the

dittay is founded, efpecially feeing the Pannel by
his depofition made the 20th of June, Articulo

primo, in relating the Lord Rea's firft fpeeches, de-

clared that the Lord Rea granted that he had no
certain ground for the Treafon alledged by him ;

and it is an heinous and odious fact, punifhable by
all laws, to turn relation into delation, and to be

an author or advifer to a fovereign Prince, to

begin at execution before Trial. And all the parti-

cular points of the dittay are clear, and evident by
the deposition of the Impannel'd, made upon the

20th and 24th days of June; whilk are the true

copies of the original and aurhentick depofitions,

made in the prefence of five of his Majefty's Coun-
cil in England ; like as the copies produced and read

in prefence of the Pannel, and his Prolocutors,

are fubferibed by the faid five Counfellors ; and al-

fo are declared by his Majefty's Letter, directed to

his Council the 24th of Septembtr, to be true copies

of the faid depofitions ; whereof the principals are

retained by his Majefty, for the caufes mentioned

in the faid Letter. And therefore ought to have

full faith, as if the principals were produe'd ; like

as the Panne! by his Acts de calumnia will not re-

fufe, but that the reprefentation containing the lift

of the names was given in by him, without the pri-

' vity of the Lord Rea, and alfo that he fpake thefe

words to his Majefty, upon the Sunday after din-

ner, being the 2 2d of May; which was the felf-

fame day that the Marquis came from Scotland to

England, and was to prefent himfelf to his Majefty,

viz. the purpofe is known, the time not known ; Sir,

either do or die; in refpect whereof the alledgente

ought to be repell'd.

'Tis duplyed for the Pannel by his Prolocutors,

as to the particulars contain'd in my Lord Advo-
cate's anfwer, they ceafe to anfwer him now in the

general, feeing they are upon the relevancy of the

Dittay and Indictmenr, and fhall anfwer every one,

fingulatim, as they lie in the Indictment, fuo loco.

Tertio, It is alledged for the Pannel, that the Par-

ticulars contained in the Indictment are not Leafings,

quoad referentem ncque idgenus referens menlitur, quo-

niam quantum in ipfo eft non faHit, fed fallitur,

£f? quicquid falfitatis vel mendacii in relatis ineft,

id ad fuos authores referendum, cap. Is autem 2 1

.

Queft. 2. fc? cap. 55. Bcatus Paulus ibidem, ubi did-

tur, non mentiri eum qui animum fallendi non habet

quod eft ejfentiale tV formale mendacii, impofturafcili-

cel & intentiofallendi. And the telling and revealing

of the whilks matters aforefaid, nullum habet in fe
delictum, fed eft de natura boni ; being commanded,
and therefore in the hearer and relater, prefumitur

omnis dolus abcjfe, quia parere neceffe habet. And
fpecially in fuch a bufinefs as this, whilk fo highly
concerns the King's Majefty and Eftate. Whereof
thrre was fo great appearance, by the relation made
by the Lord Rea, whilk the Pannel craves may be
read to the Judge.

It is anfwered.by my Lord Advocate, that if the

defence means of the Treafon related by the Lord
Rea, thePannel cannot be quarrelled for it, nor for

telling thereof, albeit it were a lye. But the Lea-
fings and Calumnies affumed upon in the dittay,

ariles upon the contradiction, betwixt that which
was related by the Lord Rea, and that whilk was
fpoken and affirmed pofitive to his Majefty. And
where it is alledged, that mendacium eft femper cum
animo fallendi, that is, in difcrepantia inter intellec-

tual & veeem ejufdem perfon<e ; where he thinks one
thing, and fpeaks another, whilk is not our cafe.

But mendacium vel fa'/ius, whereupon we difpute, is

the difcrepance and the contrariety betwixt the rela-

tion made by the Lord Rea, and that which is re-

lated by the Pannel : wherein the Pannel was obliged

as a faithful fubject, to make a fimple or true relation,

fine Paraphrafe, vel Periphrafi, fine Interpretatione,

vel Circumlocutione, & ut in Apographa vel exem-
plars comitlitur falfitas,fi tranferiptio differt ab exem-
plari , ita commit titurfalfitas ubi relatio pofitiverefertur

;

whilk is the Leafings, whereupon the uittay fubfumes.

And where it is defired that the Lord Rea's relation

may be produe'd, an.d read to the Judge, if it be
meant of that relation whilk is fubferib'd by the five

Counfellors of England; and if the Pannel will ac-

knowledge it, to make faith as the principal, toge-

ther with the remanent depofitions of thePannel, and
the Lord Rea, whilk are all fubferibed by the faid five

Counfellors, and already produe'd and read to the

Judge ; the Pannel fhall receive fatisfection of his

defires, otherways not.

It's dupiy'd for the Pannel, that the forefaid al-

ledgance is to anfwer that part of the dittay, bearing

the heads thereof to be forg'd and vented by the

Pannel.

ShtartO) It is alledg'd by the Pannel, that as to.

the iubfumption of the dittay, bearing, that all the

articles and paffages of proceeding therein mention'd,

were malicioufly invented, and practis'd by the

Pannel, whilk is qualify'd by the Pannel's own de-

pofition, and alledg'd confefilon againft himfelf,

and by the Pannel's depofition freeing the Lord
Rea, and the Lord Rea's depofition freeing himfelf

thereof; the qualification inforces not the Pan-
nel in the particulars to be a Leafing-maker, and
to have forged lyes.

Firft, For the Pannel's own depofition, it in-

forces the juft contrary, to wit, that the Lord Rea
was the Pannel's informer in all. As for the Lord
Rea's depofition againft the Pannel, proported in

the dittay ; that inforces not forging of lyes againft

the Pannel, neither can the Lord Rea's depofition

have any force againft him ; firft, becaufe the Lord
Rea is party, and the Pannel is a witnefs againft him

for
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for the King, and whofe depofition cannot be re-

flected againft the ceftimony, made againfl himfelf,

for the King's Majefty : And in effect is but a deni-

al, whilk can neither liberate himfelf, nor weaken

the Pannel's depofition. Et omnibus in re propria

dicendi teftimon'ii facultatemjura fubmoverunt, lege 10.

Cod. de teftibus. Item, The Lord Rea's depofition

made by him, not being fworn, and fo is null of the

Law; <$uia teftis injuratus examinatus nonprobat nee

fidemfacit, Lege Juris-jurandi; nana Cod. de teftibus

& Lege tcftium xviii". Cod. eodem.

Item, The Lord Rea's depofition not made in

the prefence of the Pannel, and fo non valet authen-

tica, Sedetfi, Cod. de teftibus. Item, Although the

Lord Rea were not party, he is but teftis fingularis

fcf nihil probat. Item, The Lord Rea's depofitions

produced cannot be refpected, becaufe they are not

the principal fubferibed by my Lord Rea, but re-

lations, and doubtlefs from the Council. Et in cri-

tninalibus aliorum Judicum relationibus credere non

oportet, Lege fingul. xiv. Cod. de accufationibus& in-

fcriptionibus

.

It is declared by the Lord Uchiltrie himfelf, now
upon Pannel, that the depofitions whilk he made in

England, and fubferibed with his hand, are true in

themfelves, as he there depon'd, according to the

relations and grounds of Information, which he re-

ceived from the Lord Rea. The reconciliations

which are ingroffed in the feveral depofitions, being

allowed and admitted for reconciling of any apparent

contrariety, without prejudice of what explanation

of the fame depofitions, he may juftly make fur-

ther; he declares, that the alledged copies of the

Pannel's own depofitions, under the hand of the five

Counfellors, fo far as his memory can ferve him, are

not different in the fubftance of them, from the ori-

ginal. But that there is no more in his depofitions,

nor that whilk the fubferibed copies contain, that he

cannot fay. And this his Lordfhip does according

to his memory, and in reverence of his Majefty's

Letter, and Nobiemens hands thereat.

My Lord Advocate takes Inftruments of the

Impanneh'd's declaration in that part, whereby he

grants that the copies of his depofitions made
by him, under the hand of the five Councellors, is

not different in fubftance according to the Pannel's

memory.
Thereafter, my Lord Uchiltrie and his Prolocu-

tors craved that the Lord Rea's relation made upon
the 18th of May, whilk is under the hand of the

five Counfellors, might be read to him, becaufe he

minds to found exceptions thereupon.

To the whilk, it is anfwered by his Majefty's Ad-
vocate, that he cannot be compelled to produce the

faid relation, in refpect no part of- the qualification

of the Dittay is founded thereupon. And yet accord-

ing to his former anfwer, fays, if the Pannel will

acknowledge the fame, as it is under the hands of
the five Councellors, to make as great faith as the

principal, he is content, that the faid relation be

read ; of the whilk relation the tenor follows.

The true Relation offuch pajfages, as /Donald Lord
Rea have heard or learned, which may concern my
moft dread Sovereign, or his Eftate, beyond Seas

and elfe-where, as I will be ready to take my
Oath upon, and feal with my blood againft all

opponents. Written this i%th of May 1631,

IN the month of April 1 630, or thereby, at my
coming from Stockholm, I found Colonel Alexander

Hamilton, Brother to the Earl of Haddington, Sir

James Hamilton, Son to the faid Earl, Sir James
Hamilton of Reidhall, Nephew to the faid Earl,

and one Hamilton the Lord of ; who were

all Officers under the King of Sweden then. But
before my coming there, they had all cafhier'd

themfelves^ not having ferved one year;

At this time the Laird of Benjho, Lyndefay, my
Lieutenant-Colonel, being Bed-fellow and Comrade
to Sir James Hamilton, Son to the Earl of Hadding-

ton, keeping a chamber in James Mackleane's a Scots-

man's Houfe in Stockholm, Lyndefay did inform me,
that the reafon why the Hamiltons had cafhier'd

themfelves, was becaufe their Chief, the Marquis

of Hamilton, was to be a Soldier, and that they would
follow his fortunes. I afked Lyndefiy who had told

him fo much ; he told me, Sir James Hamilton of

Prieftfield, Haddington's Son : and Lyndefay told me
withal, that all thefe Hamiltons, and Sir John Ha-
milton, another Son of Haddington's, had denuded
themfelves of their Fortunes and Eftates, fome of

them to their friends ; but the Earl of Haddington's

children to their father.

Moreover, Lyndefay told me, that Sir James Ha-
milton, Haddington's fecond Son, had toid him, that

Sir James Spence, now Lord Spence, had directed

Mr. Robert Meldrum with Letters into England;
and that thereafter they did expect David Ramfay
with the head Coufin to the l^oxd Spence, as Ambaf-
fador from the Marquis of Hamilton : And all the

Hamiltons did expect David Ramfay's coming.

Alfo Lyndefay did inform me, that Sir James Ha-
milton did defire him to join with them, and that

they would give him a Regiment ; which he did ac-

cept, and did defire my confent, which I did yield

unto.

Alfo ten or twelve days after we heard from
Denmark^ that there was an Ambaffador coming
from England, who proves to be David Ramfay ;

who did give h:mfelf out, all the way as he came, to

be an Ambaffador : which to prove, he did ftand

in competition with h ;s Majefty, our dread Sove-
reign's extraordinary Ambaffador Sir Thomas Roe ;

both the faid Sir Thomas and David Ramfay encoun-
tring in the Town of ...... . in Denmark : yet

David Ramfay would never do fo much as vifit the

other Ambaffador. Upon which, overfight I did
queftion David Ramfay, whofe anfwer was, he did
not defire to be feen of any man that would dif-

cover him ; affirming to his Coufin Sir Robert An-
ftruther (as David Ramfay told me) that no honeft

man could live at home. David Ramfay, Colonel
Alexander Hamilton, and Sir James Hamilton, at-

tending their difpatch from the King of Sweeden at

Elfmeby, were fore'd to refide with me in my fhip,

for at this time we were all on fhip-board.

And one night drinking fome healths, amongft
the reft, the Marquis's health coming by courfe, I

afk'd Col. Alexander Hamilton, the Marquis's Chri-

ftian name ; he anfwer'd me, James, by the Grace

of God, Sir James added, King of Scotland: there-

fore his health paffed under that name, till I did take

exceptions, and did defire them to alter their title,

Sir James Hamilton anfwered nolens, volens, it fhould

be fo, and did laugh. 1 did defire them to drink
it more covertly, thus, To the happy event of all

Good Intentions ; fo David Ramfay faid it fhould
be fo.

That
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That night, after the two Colonels Hamilton; went

to bed, David Ramfay and I being alone on the

hatches above, David Ramfay and I drinking

and fmoaking a Pipe of Tobacco, told me many
abu es in the Court of England; laying the whole

blame upon the Lord-Treafurer. He told me,

that the Marquis had fent him with a Challenge

to the Treafurer, and that Popery and Armini-

anifm had ever come the moft part from the Bi-

fhops; and that there was nothing look'd for but

defolation and change of Religion, and that the

poor foul the King was blinded to his ruin ; and that

he had been plain with the King, till he did give

him no ear; therefore he faid, he had retir'd him-

felf from thence, fince no honeft man could live

there, and with many fuch difcourfes he labour'd

to poffefs me. My anfvver was, the Lord amend
thofe evils, and no remedy but patience. By God,
Donald (faid he) I will ufe your own phrafe, we
muft help God to amend it. He told me, he had
brought as much Gold with him, as would main-

tain him at the rate of fix pound a day for three

years, and did affure me that before that time

would expire, that God would raife up fome men
to defend his Church, and liberate honeft men from

flavery. Withal he told me, that his Majefty at his

parting with him, told him, that he would do with

him, as King Henry IV. faid to Colvil, I will think

on thee in abfencc as prefent.

Thereafter I did defire one favour of him, that he

•would tell me if the Marquis of Hamilton would
eome over; he faid, he would tell me to-morrow,

The next night after, I did renew my former quef-

tion of the Marquis's coming over,- and he faid he

would. I ask'd him what content my Lord Mar-
quis had at home ? He faid none, for the King had
forced him to marry a Wife, and to acknowledge
her, who he faid was a very beaft.

I ask'd him of what Religion my Lord Marquis
was ; he faid, a good Proteftant, and before it were

long, he would Jet the World fee his aim was the

defence of his Religion. I told him, it did avail us

little to make the Goipel a fair paffage in Germany,

if we loft it at home. He faid, there were many ho-

neft men in our land, and that the Marquis would

life his army to protect them, which was Eis only

aim. I defif'd him to go no further on with me;
for I would not defire more truft of it, but that I

would fpend'my blood in my Lord Marquis's quar-

rel. Well, my Lord, I will go no further, for my
Matter's fecrct no man ftiall get.

The third night, on land in an Ifle, he told me,

that Alexander Hamilton and Sir James were to go
for England, and he to Holland; yet if I had any
thing to do in England, that he would be willing to

do me fervice. I told him I had a mind to feek the

reverfion of Orkney from the King my Mafter, if the

Marquis would mediate with my Mafter ; for it were

good for my Lord to have a friend in that place for

his ends. He faid, by God it was to be thought upon;
and he did defire me to give him leave to think up-

on it that night. On the morrow, he and Alexander

Hamlion did defire me to write a general Letter- to

the Marquis, with the two Colonel Hamiltons, with

great afTurances of true friendship from their Maf-
ter, if I would continue conftant in refolution ; I

did gjve them my Letter, and fo we parted.

In the month of July, a day or two after the taking

ofStetin, I did encounter Mr. Meldrum who came from-

England: after Salutations, I didafkhim what news;

he anfwered me, matters are worfe and worfe ; the

King giveth greater way to Papifts and Arminians
than before ; that Coltington was gone to beg peace
with Spain; that Pembrooke was dead; that the
Marquis govern'd all, and was made Keeper of
Windfor, and was made Knight of the Garter, and
was to be Admiral of England. He did afk me where
his Coufin David Ramfay was ; I told him he was
gone for Holland ; he did afk me, what he had
done, I did anfwer, that all was ended to his mind
and that Alexander Hamilton was to get Powder
Arms and Munition with him from Sweden, to the
Marquis. At thefe news, he did throw his Cap to
the ground, and cut a caper, calling aloud, Good
news, good news, I am a happy man, I am happy
and made for ever! I thank God my five years
pains is not for nothing

; good my Lord Rea, is this
true ? Yes faid I, for 1 have one double of the Con-
tract, I am ingaged in the bufinefs to David Ram-
fay, and Alexander Hamilton, and Sir James Ha-
milton, and by Writ to my Lord Hamilton. O my
Lord, (faith he) that was the work of God and
not man, to infpire your Lordfhip to go with.
us.

At that time I caft Lyndefay loofe, to find more
of Meldrum ; who told Lyndefay that fix thoufand
trained Soldiers would do the turn, with their own
faction in the Country.

The next day at Colonel Lrjlie's Tent, I encoun-
tered Meldrum, whom I did call out, and he told
me that King Charles was good and created for no-
thing, but for defolations and undoing of King-
doms, Religion and People. There was no way
but to immurate him within a Wall or Dungeon for
ever. I afked what way we might do that; he faid
the way was eafy : firft, after the men were lifted

in Scotland, that they might take one month's time
to learn to handle their arms at Leith, without any
fufpicion : then they might feize on the Caftles of
Edinburgh, Sterling, and Dumbarton in one night,
and upon Berwick; and having the Caftle of Edin-
burgh, the Town durft not ftir; then to fortify

Leith ; thereafter into England per force. . I anfwer-
ed, the Plot was good if it held.

He told me further, that he was writing a decla-
ration of the juftnffs of the Marquis's quarrel, with
the tyrannical ufing and fuffering of the Church,
under King James in his laft days, and now worfe
groaning under his Son ; with the Hamiltons clear

title to the Crown. I allowed of all. But I did de-
mand who 1 thought would take our parts ; he faid

he did know nine of the beft Earls in Scotland that
would live and die with us. As alfo that the body
of England was with us, and fome of the Nobility for

evil will of the Treafurer. The next day there

came- news of the birth of the Prince; I did afk
Meldrum if that would cool the Marquis's inten-

tions: he figh'd and faid, not if the King and
Queen of Bohemia will give their Daughter to the

Marquis, as they had promifed ? Is that true, faid

1. He anfwer'd I fhould fee e'er it were long. That
night I did defire Lyndefay to drink with Meldrum,
which he did, and Harry Mufchampe an Englijh

Gentleman was with them. Lyndefay told me on
the morrow, he did think Meldrum to be the worft
Secretary in the world, for he did reveal this laft

night all he did think. I do not remember the
night's difcourfe : but do remit to Mufchampe's, re-

lation.

A week after, I did fpeak with Meldrum again in

Lejlie's tent ; fo he did defire me to walk forth, and
told me he had been with Secretary S.ideler, to

whom
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whom Meldrum did deliver a private packet of Let-

ters, and did require anfwer. But the Secretary

told him, that the King of Sweden would write

none, till he heard from the Marquis of his laft

Letters, fent with David Ramfay.

Meldrum went further with the Secretary of Swe-

den, telling him, that it W3S greatly for the advan-

tage of the King of Sweden, whofe ambition was

without limits, that the Marquis did raife war in

Britain ; for if the King of Sweden had a mind to

take Denmark, the King of Britain fliould not be

able to help his Uncle. The Secretary of Sweden did

anfwer, that we care not for, neither do we fear

your King ; for he that would not help his own Si-

fter, will never help his Uncle.

I did aik Meldrum, what they did intend to do
with the Prince and Queen of Britain -, he anfwer-

ed, the Child fliould be caft in with his Father, and

the Queen fent home to her Mother to be put in a

Monaftery.

I did aik him, what charge he would have in

thofe employments -, hefaid, he fhould be Secretary

of State, and have a Horfe-Troop.

Meldrum did fhew me alfo, that all who would
not take our part, of Scot/men in Scotland, fliould

be put in the Bafs, or fome other prifon, till all were

ours ; and that the Marquis would take pledges of all

who in Scotland did lie by as neutrals at the firft.

At my coming to Holland in March laft, David
Ramfay did leave word at Amfierdam, when I did

come, to fend him word ; which I did : he came
from the Hague to Amfterdam, and flayed with me
eight days, where he did deliver me a Letter from
the Marquis only of compliment and thanks. He
told me all went right with the Marquis ; that he

had gotten from his Majefty ioooo /. in England,

and the Wine-Cuftoms of Scotland for fixteen years;

which the Marquis would fell, and that all things

went on without any obflacle ; and that the only flay

was for want of Arms and Munition, and efpecially

Powder ; and defired me to put on hard for this,

with the Swedijh Ambaffador, which I did. There-
after he told me, he had evil news to tell me, that

the Marquis's wife was brought to bed of a child.

I did afk him, where our forces fliould meet ; he
faid upon the Sea, and thereafter land in Scotland

or England, he would tell me no more : but that

for my bufinefs of Orkney, I might have it better

cheap than to pay the duties of it ; and he told me,
that when 1 fliould meet with the Marquis, he

would infufe in me that which he durft not ; fince

he would have the Marquis to take the thanks to

himfelf. And withal he did defire me, that I fliould

not tell the Marquis what had pad between him
and me.

I did afk him, what part of England we fliould

beft land at;' he faid at Tarmoutb or Harwich, or

thereby. He told me that England had made a

peace with Spain very prejudicial to Holland ; and

that the Treafurer and fuch of the Spanijh fadlion, as

Carlijle, and Cottington, and Kenelni Digby, had muf-
fled the King to bar the Hollander from the filhing ;

which he faid might fall out happily for them, and
he did defire me to aflift them at the Prince of
Orange's hand, as a fpecial fervice to the Marquis,
to make the States contribute with the Marquis

:

and I did fpeak to the Prince of Orange, and his

Excellency told me, that he would do his beft

therein.

He told me, that Spain and France were ftriving

who fliould firft drink up England in their ambi-

tion ; but he hoped the Marquis fliould prevent

them both. He did aik my advice, whether it were

beft to crofs the Seas once, or to go on bravely. I

anfwered, delays were not good, which he did fub-

fcribe to ; and fo we concluded, and I came for

England.

At my coming to England, my Lord Hamilton

did give me many thanks, alluring me, that he

would not want me ; and that I mould have what

conditions I would defire, for he faid, that fliould

not feparate us.

I did defire his Lordfliip to go on with me really,

if he meant to have my fervice, he fliould have it

without conditions ; he did anfwer, My Lord, I

will not want you, for I have written to the King of

Sweden, with Eiphingfton and Meldrum, that I will

detain you with me, and aflure your Lordfliip, that

he that will hazard with me now in this bufinefs, it

fliall be a tye to me, and my pofterity to hazard

my fortune and eftate, with him and his. The
fame word the next day he fent to me, with Sir

James Hamilton, the Earl of Haddington's fon.

The faid Sir James Hamilton and 1 being together,

I did much commend a fuit of apparel which Sir

James had ; his anfwer was, 1 have them on, pay

them who will, I have taken them up, it may be a

Merchant of London will pay for them, ere it be

long ; my Lord, take one alfo on luck's head.

The firft day, my Lord Marquis went down to

Greenwich in a barge accompany'd with Sir James

Ramfay, Sir James Hamilton, Sir Robert Ballenden,

Capt. Douglas, and (I do think) Ludowick Lejlie, the

King our matter having gone before ; the difcourfe

was moved, if they were to make an infurredicn,

where would they begin ? The Marquis anfwered,

he would march to London directly ; and one of

them (I think Capt. Douglas) faid, that he knew a

houfe in London fliould make them up for ever.

That day my Lord Marquis told me, he would

fell the Wine Cuftoms, for he expected no more

from England.

Capt. Douglas told me, that they would have

from the King an hundred barrels of Powder, and

that they would make fliift for arms.

Sir James Ramfay told me, on Sunday laft at

Greenwich, that he had 1500 men in readinefs on a

week or lefs advertifement ; and that his ftay only

was here, till he heard the men in Scotland were ready,

and that his rendezvous would be at Norwich, and

meet the reft. Sir James Hamilton told me, that

the Englifh rendezvous fliould fliip at Harwich, for

he faid, the Devil have his part of the river of

Thames, he did not like it.

The Earl of Roxburgh told me, that he and others

the Marquis's friends, were at firft againft the Mar-
quis's courfes ; but now fince they faw his Lordfliip

fo far engag'd, and that he only aim'd at the glory

of God, that he and all others his friends would put

to their helping hand.

On Thurfday laft, the Earl of Roxburgh told me,

that the Marquis would haften his refolution, and

faid, that he would aflure me, my Lord Marquis

thinks himfelf for ever bound to me, and fo do all

his friends, for his Lordfliip's caufe ; and I will af-

fure your Lordfhip he trufts you, and that you ne-

ver took a more faft and real friend by the hand.

My Lord Roxburgh, Sir James Ramfay, and

Capt. Douglas queftioned me, what was the reafon,

that I had taken on Sir Pierce Crosby, fince the

Marquis
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Marquis had caft him off. -This day feverally, I

told them, I was fore'd in honour and conscience,

to keep my promife to the King of Sweden ; fo that

I did take on Sir Pierce Crosby, to fend him thither

with Irijh and Englijh, and that myfclf was minded
with all the Scots that I could get, to follow the

Marquis's fortunes ; the which anfwer feverally

given, gave them all content.

In taitnefj of the truth of thefe, I have fign'd it

with my hand, day and year afore/aid.

Sic fubferibitur D. Rea.

After reading of the whilk relation judicially, the

faid Lord Uchiltrie declared, that fo far as his me-
mory ferves him, there is no difference betwixt the

forefaid copy of relation, fubferib'd by the five

Counfellors, and the principal, or original, fet

down and fubferib'd by the faid Donald Lord Rea :

upon the making of the whilk declaration, his Ma-
jefty's Advocate afk'd inftruments.

Thereafter his Majefty's Advocate anfwering to the

former alledgances proponed by the Pannel, and to

the firft part thereof, he opponed the Pannel's own
depofitions, made upon the 20th and 24th of June,

fubferibed by the five Counfellors •, and whilk are

granted by the Pannel to be true copies, together

with the reprefentation fubferib'd and written with

the Pannel's own hand, whilk verifies the firft and
laft points of the particulars concerning the Pannel's

pofitive affirmation of the Treafon. And that the

Marquis was prime Agent thereof, together with

the fpeeches fpoken to his 'Majefty, upon the Sun-

day after dinner ; and as to the third particular point

of the Dittay, anent the Earls of Haddington, Rox-
burgh, and Buccleugh, who are called Plotters ; that

is verified by the relations made by the Lord Rea
the 1 8th of May, acknowledg'd alfo by the Pannel,

and by the Lord Rea's depofitions, whilks are ufed

conjunctly, for verifying the fecond particular point

of the Judgment, anent the three Noblemen who
are call'd Plotters, the one thereof, viz. the rela-

tion to prove the negative part of the Dittay, and
that the Pannel had no warrant from the Lord Rea:

and for verifying the affirmative, that the Lord
Rea difclaimed the fame ufes, the faid Lord Ren's

depofitions. And where it is alledged, that the Dit-

tay, fo far as it is founded upon the Lord Rea's de-

pofition, is not relevant againft the Pannel, becaufe

he is the Pannel's party, and becaufe lie was not

fworn, and not in prefence of parties, quod eft teftis

fingularis, and not fubferibed by him; it is an-

fwered, firft, that the negative point per fe is fuf-

ficient, to infer the relevancy of the Dittay in this

point ; that he gave them up as Plotters, without

any warrant of the relation from the Lord Rea,

whilk is clear, by conferring the lift of reprefenta-

tion, given in by the Pannel (wherein they are cal-

led Plotters) with the faid Lord Rea's relation.

Whereby it is evident that the reprefentation, given

in upon the 16th of May, could have no warrant

of the relation, whilk in the Pannel's depofitions is

affirmed to have begun upon the 13th of May, and

clofed the 1 8th of May, and deliver'd to the Lord-
Treafurer to be given in to his Majefty. Within

the whilk relation there is not a word of the faid three

Earls ; neither can the Pannel pretend ignorance

hereof, in refpect he in his own depofition grants and

confeffeth, that the Lord-Treafurer, to whom they

were remitted by his Majefty, defired to give in

the relation in writing, conform to the whilk the

Pannel and the Lord Rea went together and confu-

med the whole night in drawing the faid relation j

whilk night was the night or evening of the faid

17th Of May, whereupon firft they appeared be-

fore his Majefty. And the Pannel having given in

the reprefentation of the prime Agent and the Plot-

ters upefn the 1 6th day preceding, he could not have
omitted fuch a fubftantial point of the relation,

which fo nearly touch'd the Marquis and the three

Noblemen aforefaid, and the Pannel's own exone-
ration. Like as the Pannel himfelf with his own
hand wrote up and drew off the faid Lord Rea's
Papers the faid relation of the 18th of May. So
that the Pannel can never affirm, that he had any
Warrant from the faid relation for branding the
Marquis as prime Agent, and the faid three Noble-
men as Plotters. And as to the Arguments made
againft the Lord Rea's depofition ;

Firft, the fame is not ufed per fe, but jointly,

with the other, Etjuncla plena faciuntfidem. Next
the Lord Rea is not the Pannel his party, fed eft

author ti? mandator quern tenebatur edere, otherways
he would have been himfelf culpable of Treafon,
or, a delator of Treafon againft the faid Noblemen,
plena talionis vel tautopatheias by Act of Parlia-

ment, made by King James VI. Par. 11. Cap. 42.
Next, Nulla neceffitas jurisjurandi quia non teftis fed
author a reo nuncupatus. And the Angularity can-

not be objected, becaufe he ufed him tanquam Jin-

gularem Q folum, to warrant his declaration; and for

prefent he could not be, if the Lord Rea had been

examined tanquam teftis, as the Pannel alledges

:

and as to the authenticknefs pf the Copy of the
Relation, it is approven by the Pannel, and he can-

not be heard to object againft the authenticknefs

thereof, nor of the other Copies ; becaufe they are

fubferibed by the faid five Counfellors, and have the
Warrant of his Majefty's miffive Letter directed to

the Council : which the Panne! for reverence of his

Majefty's Letter, and of the Counfellors fubferibers

of the faid Copies, has acknowledged as true. And
therefore cannot be heard to object againft the re-

manent, whilk has the like folemnity of his Ma-
jefty's Letter, and confequently the fourth Alledg-
ance ought to be repelled.

Quinto, It is alledged for the Pannel by his Pro-
locutors, That as to the particulars of his Dittay,

the Pannel purges every one of them in manner fol-

lowing ; viz. The firft particular point is not rele-

vant, becaufe that the Pannel at his firft meeting
with his Majefty upon the 17th of May did fignify

to his Majefty, that the bufinefs was a Treafon a-
gainft his Majefty, and that the Party was the Mar-
quis of Hamilton, as he was informed. This Article

enforces not againft the Pannel, that he is a Leafing-
maker and Forger, but clearly frees him thereof,

bearing as he was informed. Whilk Article being
the Sum and Subftance of the whole Dittay, hav-
ing the aforefaid Claufule (as he was informed)
annex'd thereto, inforces of neceffity the fame
Claufule to all the particulars of the Dittay com-
prehended under the faid General, quia femper fpe-
cialia generalibus infunt. And that the Pannel fpake
it by information, it is clear by the Pannel's Depo-
fitions upon the 20 and 24 Days of June, and by
the Lord Rea's Depofition the 2 1 of June, acknow-
ledging the Pannel's Examination to be true in all

Points, in fo far as the fame concerns the Know-
ledge, Words and Acts of the Lord Rea, and by
the Relations made by the Lord Rea and fub-

ferib'd by him, and other Relations made by the

faid Lord Rea to the Pannel by Word, as the Pan-
nel's own Depofition bears. Neither was it ever

£ heard
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heard or pra&is'd, that any Subject being necefli-

tated by the Law to reveal what may concern the

King's Majeftyor the State, and revealing the fame

with his informer therein, and conftantly abiding

thereat, and willing to maintain the fame upon any

Torture or Trial whatfomever ; that the Revealer,

upon the Party's denial, (hould be call'd inqueftion

of his Life, as the Devifer and Forger, or the fame

to work any ways againft the Revealer ; and which

if it fhould now take place, and begin to be a

preparative againft the Pannel ; it were to give way
and occafion to all treafonable Exploits, and that

fecurely, becaufe none would or durft reveal the

fame.

Next, as for the Lift of Names of the principal

Agent and Plotters reprefented to the Lord-Trea-

furer the 16th of May, affirmed to be forged and in-

vented by the Pannel himfelf without any Warrant

from my Lord Rea, conform to the Pannel's depo-

iition upon the 20th and 24th days of June laft,

none of the Pannel's depofuions forefaid, to the

whilk the Dittay remits, bear any fuch Confeffion or

Forging by the Pannel ; but bears exprefsly the Lord

Rea's relation to him in both the Pannel's depofi-

tions, which is fufficient for an Informer.

It is afktd by the Pannel, That whereas it is al-

ledged by my Lord Advocate, that the Pannel

could never afcribe any true Caufe or Knowledge

in the Lift or Reprefentation where the Lord Mar-
quis is named prime Agent, and the faid Earls of

Haddington, Roxburgh, and Bucckugb, Plotters ; be-

caufe the Lord Advocate affirms, that the relation

was given in upon the 1 8th day, and the Lift pre-

fented to the Treafurer the 16th day ; and fo the

Pannel could have no juft reafon why thefe con-

tain'd in the Lift were not contain'd in the rela-

tion, which was pofterior. The Pannel affirms,

that howfoever the Lift was given in before, the

reafon thereof is thus : The Lord Advocate making
mention of his relation, diftinguifhes not betwixt

a relation by Word, and another by Writ ; but fo

it is, that my Lord Rea made relation to the Pannel

upon the 13th of May of the whole things con-

tain'd in the Relation upon the iSth of May, as

appears evidently by the Pannel's ift and 2d De-
pofitions, and upon the 14th and 15th days my
Lord Rea renewed the difcourfe concerning my

Lord Seafortb, and explains himfelf in thefe parti-

culars concerning the Earls of Haddington and Rox-
burgh anent their being upon the Secret and Counfel

of the Marquis's courfes ; That it was reprefented

upon the 14th and 15th days, the Lord Rea and the

Pannel being both at Greenwich, return'd upon
Monday morning, being the 16th day, to London;
at which time the Pannel went unto the Lord-Trea-
furer, and there fell in difcourfe with the Treafurer

on the Bufinefs concerning the Marquis's Power
in Scotland, and Friendfhip with the Pannel, and
to mew his Lordfhip he would let him know was
very great ; and fo came forward to the Pannel's

own Houfe, and wrote the Reprefentation, and deli-

vered the fanie to the Lord-Treafurer, which was
done upon the 16th day, being Monday. And where

my Lord Advocate alledges, that there could be

no ground for this reprefentation before the giving

in thereof from my Lord Rea's written relation,

becaufe the reprefentation preceded it in time, and
the Flotters were not nam'd in the relation,

whilk therefore followed upon the 18th of May,
anfwers the verbal relations concerning the Plotters

made by the Lord Rea to the Pannel preceded the

fcriptural relations given in to the Treaftirer ; yea

and the reprefentation both, becaufe done upon the

1 4th and 1 5th days of May, the reprefentation be-

ing upon the 16th, and the written relation upon the

18th. Neither was it needful to the Lord Rea to

make that relation in this paper, which he had made
to the Pannel before by word, like as there are fun-

dry other things in the Pannel's depofitions, whilk
are not fet down in that written relation. Firft,

becaufe in all the written relation, no mention is

made of my Lord Seafortb, or any thing proceed-

ing from him ; if of nothing from him, why then

of the Grounds of the Pannel's reprefentation,

whilk was had from my Lord of Seafortb ?

The Juftice continues all farther difputation and
reafoning in this matter (by reafon of the latenefs

of the Night) to the Morn the 2d of this Month
of December, and ordains the Pannel to be returned

to Ward, to remain therein in the mean time ; the

Perfons alfo warn'd apud AtJa to the morn, all Per-

fons under the pain of a thoufand Marks.

Curia Jufliciaria S. D. N. Regis tent' in preetorio burgi de Edinburgh, fecundo die men/it

Decembris, Anno Dom. Millejimo, Sexcentefimo, Tricejimo primo, per Honorabiles & Dif-
cretos Viros, Magijlros, Alexandrum Colville de Blair, & Jacobum Robertoun, Advoca-
tum, Jufticiarios deputatos nobilis & potentis Comitis Willielmi Comitis de Stratherne &
Monteith, Dom. Grahame, Kilbryde, & Kynpont, prtz/idis fecreti Concilii & 'Jufticiarii

generalis di£l. S. D. N. Regis, totius fui Regni Scotia, ubilibet conflitut. Seffis vocatis &
Curia legitime affirmata.

T
Intran'

(AMES Lord Uchiltrie, delated of the Crimes
forefaids, contained in his Dittay.

Purfuer.

Sir Thomas Hope of Craighall, Knight and Baro-

net ; his Majefty's Advocate for his Highnefs's En-
tries.

Prolocutors in Defence.

Mr. Robert Nairne, 1
Mr. Alexander Pierfon, >Advocates.

Gilbert Neilfon, J

The faid JawwLord Uchiltrie by himfelf repeats

Vo l. VII.

the former firft alledgance, word by word, as it

ftands, and eikis thereto, that he can no ways be

in mala fide : That the Grounds of his reprefenta-

tion preceded not his written reprefentation hoc Ar-
gumento, as it is alledged, becaufe the Lord Rea had
omitted in his relation to make mention thereof;

whereas my Lord Rea's fads cannot make the Pan-
nel guilty fimply ; neither can his omiffions take

away the ftrength of the Pannel's Arguments of his

innocency : For it was the Pannel's part to follow

him, and not to lead him •, to reveal affertions, and

not to indite affertions to him. Neither was the

Pannel under any juft caufe of fear that his omiffion

could endanger him in the point •, becaufe he was
N n con-
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confcious to himfelf, that my Lord Rea had told

him the Grounds of his reprefentation of before, viz.

Upon the 14th and 15th days of May, t>y verbal re-

lations thereof upon the faid days. The Pannel

likewife knew that there was a fecond relation wrote

of fundry other particulars to be made by my Lord
Rea fubfequent ; among the whilk he knew the

Grounds of his preceding verbal relations of his re-

prefentation was to be juftified and cleared. So
by thefe reafons the Lord Rea's omiffion of the

grounds of the Pannel's reprefentation out of his

Scriptural relation eo tempore can give no juft ground

to invalid or infringe the truth of the Pannel's af-

fertion, That my Lord Rea by verbal relation pre-

ceding both the reprefentation and that written rela-

tion had told him, that the Earls of Haddington and

Roxburgh were upon the counfel and fecret of the

bufinefs informed againft the Lord Marquis. The
fame laft Argument holds good likewife for my
Lord Buccleugb ; and as to the reprefentation in ge-

neral, the Pannel declares, That it was written and

given in upon a Difcourfe of my Lord Treafurer's

inquiry for the Friendfhip of the Marquis in Scot-

land by Blood or Intereft ; whereby conjecture

might be made of his power fuppofrtive, if his

Friends had joined to him. And this is clear by the

very Writ itfelf, in naming it a reprefentation, and

not an information, accufation, nor relation. The
general drain of the Writ likewife, evidences, that

there was no intent by that Writ to reflect in any

thing concerning the Lord Marquis or thofe three

Noblemen. Becaufe the reprefentation containing

one fide and a half of paper, that whilk concerns

thefe Noblemen originally will fcarce take up two
long lines. Whereby it is manifeft, that the intent

of the Pannel was more to illuftrate other things,

viz. The alliance and intereft in blood of the No-
blemen to thefe firft four, than any intent of either

delating or inferting any crime or fact againft thefe

firft four: but to diftinguifli by way cf narration

betwixt the one and the other. And altho' this be

faid, the Pannel attefts, that the mentioning of

thefe Noblemen fucceeding the firft four, be taken

in no evil part, for he attefts no meaning to that ef-

fect, whilk the Pannel thinks Chriftian Charity will

not prefume ; his Wife's Son his Children's Bro-

ther, the prop of his providence under God, and

of his Wife and Children, the Earl of Cafftls being

one ; and the Marquis of Huntley his Chief by his

Mother, his good Dame, Brother's Son, who faved

the Pannel's life, and for whom the Pannel has ven-

tur'd his life, or any of his ; can it be prefumed

that the impannelled would have intended malice

to that Mafs, wherein thefe two helped to make up
the conftrucYion? Neither doth it appear by any in-

tent, that any thing was meant by the reprefenta-

tion, but . an explanation of Noblemens power in

Scotland. Neither let this be thought any new in-

vention, or new explanation -, becaufe it is mention-

ed before that alledged by my Lord Advocate in the

Dittay, and acknowledged thereby ; neither can it

be prefumed, that thefe words, prime Agent and

Plotters, can import an information of any thing,

becaufe all direct affirmations muft be enunciation,

and muft have fuum vinculum to join the Subject

and the Attribute together. Which Vinculum and

connection of it want no enunciation ; if no enun-

ciation, no affirmation, nor lye. But fo it is, the

Words prime Agent have no Vinculum, nor the

word Plotters fimply has no Vinculum betwixt them

as Attributes, and the perfons named as the Subjeft,

and therefore no enunciation, nor affirmation,nor Jye.

And where my Lord Advocate in his Dittay afc

firms, that it is maniftft by the Pannel's own depo-
fition, the truth of the Dittay j and in the difputc

yefterday, produces a particular, that the Pannel

fhould have deponed, that the Lord Rea faid, that

he had no certainty of the bufinefs ; this can no ways
fortify the affumption of the Dittay. Becaufe the

Pannel's depofltion fays not that the Lord Rea had
certainty, but whether he had certainty or no, the

words whilk the Pannel alledges was told to him by
the Lord Rea ; for the Pannel's depofltion depends
not upon a fcientia certa, but relatio certa, that he
fpake it to the Pannel as he has deponed. As to the

third Article of the Dittay; anentthe Pannel's pro-
ceeding and fpeeches to his Majefty the 32d of May,
to- wit, Sir, ye know the bufinefs, but know not the

time -, Sir, either do, or die -, this Aritcle enforces

not upon the Pannel lying to his Majefty. For the

Lord Rea, and the Pannel upon his information,

both had acquainted his Majefty with the bufinefs,

fo that the Pannel might truly fay, Sir, ye know the

bufinefs j and it is as true, that the Pannel knew not
the time. As to' the words do or die, that is a ufual

phrafe of fpeech and imports, Sir, fee toyourfafety,
till thefe informations had been clear'd, and is of it-

felf a faithful advice to his Majefty, and not a ma-
licious Counfel i and advice for to prevent the

King's Majefty his harm, and not to draw harm up-
on any other: like as the words themfelves inforces

not againft the Pannel, as the Dittay bears ; but does

very well admit a hafmlefs fenfe, and fhould be in-

terpret to the beft meaning the words may admit.

Quia dejure etiam in duhiis & obfeuris quod minimum
& btnignius feauimur. Lege nana £ff 56 de Regulis

juris ; fcf in ambiguis oratiombus maxima fententia

fpeilanda eft ejus qui eas protulit. Lege 96. ibidem ;

& quoties idem fermo duas fententias exprimit, ea po-

tiffimum accipienda eft, qua rei gerenda aptior eft, dabit

autem operam exprimi reus diila verba at cui licito ;

to-wit, the revealing of purpofes, he heard againft

the King and State. Denique in panalibus caufis

femper benignius interpretandum eft. And therefore

the Pannel's fpeaking and infifting with the King's

Majefty to fee to his own fafety, fhould be referred

to its own caufe ; to wit, the Pannel's moft bounden
duty and tender love to the King's Majefty, his

welfare, and to the State of the Kingdom, fearing

their faith, upon that relation that had been made to

him. And alfo fearing his own faith, if that he
fhould have have been found any ways remifs, or

flack in not infifting with his Majefty to prevent thofe

evils and treafonable plots, fo often related and re-

peated to him ; and whilk the Pannel then feared to

have been Treafon, and to have come beyond Sea.

And, fhould not be attributed, as the Dittay bears,

to any malicious Counfel, or Purpofe of the Pan-

nel, for inftigating, or ftirring up of his Majefty,

to any fudden and violent courfe againft the Mar-
quis's life and honour ; as the Pannel attefted before

God, to have been his true meaning. Like as he

in his Examination in June, upon the zift thereof,

depones, that upon Sunday Morning, whilk was
that day he advifed the King's Majefty with thefe

former words, was that he fhould go to London for

more fafety, and that the Pannel had no other end
of fpeaking of the words forefaid.

Item, The words do or die, can be no Leafing,

becaufe they are not words of affirmation, but of
counfel or advice.

As to the Paper of Names, whilk the Dittay

affirms •, the PanDel has confeffed to be made by
himfelf, and that the Lord Rea was not privy to

the
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the making thereof nor delivery of the fame to the

Lord-Treafurer -, it is anfwered, thefe words made

by yourfelf, is written with your own hand, fo

purported to be by the Dittay itfelf, in that article

anent the lift of names delivered to the Treafurer.

To the writing of the whilk paper with Pen and

Ink, and to the inftant delivery thereof, by the

Pannel to the faid Lord-Treafurer, the Lord Rea

was not privy, he not being prefent with the Pan-

nel at that time ; but does no ways enforce, that the

names and matter of that written paper was for-

ged and devifed by the Pannel. But by the con-

trary, the Pannel by his deposition, made the 20th

of June, whilk bears, that after the Lord Rea had

revealed to him the particulars, he defired the Pan-

nel to acquaint his Majefty, or the Lord-Treafurer

therewith-, leaving to the Pannel his own free-will,

whether he mould acquaint him therewith, by

word or writ. Et hie maxime fpeclanda eft fententia

proferentis, who is no ways contrary to himfelf in his

depofitions ; but whilks both fubfifts in their own
true fenfe.

As to the Article bearing the Pannel in his Exa-

mination, being inquired for what caufe he did name

the Lord Marquis to be prime Agent ; and that the

Pannel affirmed, that he could afilgn no true reafon

nor warrant from the Lord Rea : it is anfwered, that

the Pannel is not obliged to give any true caufe. But

that the Lord Rea's relation to him quails qualis is

a fufficient Warrant.

Secundo, The Pannel's depofition upon the 24th

of June bears the contrary of the faid Article, and

affigns the caufe to be, that the Lord Rea had told

him, that the Lord Marquis's followers, had faid

the intent of the Marquis's Levies was to invade

Scotland or England. As alfo the Pannel's Exami-

nation upon the 20th of June purports, that upon

the 13th of May, the Lord Rea came to the Pan-

nel's chamber, and there putting the Pannel in

mind of their former fpeeches, told the Pannel that

the purpofe of the Marquis of Hamilton's, Levies,

as divers of his Commanders and Followers had in-

form'd him, was, that either they mould not go out

of England or Scotland, or if they did, they fhould

return to England or Scotland, and furprize the

King's houfes in Scotland, viz. the Caftles of Edin-

burgh, Striveling and Dumbarton, and fortify them-

felves in Leitb, under the pretence of training, and

Ihould take Berwick, and fo march forward into Eng-

land : and that the intention fo to do, was, as the

Lord Rea faid, that he was fo informed, and as

the depofition in itfelf bears.

Tertio, The Lord Rea's written relations of di-

vers perfons difcourfes to the fame purpofe, of the

whilk he was informed by themfelves; whilks written

relations, although they be written on the 18th of

May laft, yet are of matters and purpofes that paf-

fed long before, and related of before to the Pannel

by word, by the faid Lord Rea.

Quarto, The Lord Rea at his firft coming to his

Majefty in this bufinefs, in the Pannel's hearing,

being afked of the King's Majefty, why he had not

told his Majefty fooner of it, the faid Lord Rea
anfwered, becaufe it concerned fo near the Marquis

of Hamilton, who was fo near to his Majefty ; he

was afraid to communicate the fame to his Majefty

immediately, as the faid Lord Rea's depofition ta-

ken upon the 21ft of June purports.

Item, The Lord Rea's depofition made upon the

2 1 ft of June, wherein, he depones that he faid he

fhould bring as honeft a man as himfelf, that would
Vol. VII.
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tell to the Lord Marquis's face more nor the

Lord Rea would do; fo all that the Pannel fpake

herein, was by Information, and fo therein is no For-

ger, nor maker of Leafings.

Item, The Pannel's depofition, taken upon the

20th of June, bearing that the Pannel told the

Lord-Treafurer, That the Lord Rea told him, he

had yet more, and would .fay fo much, as the Lord

Marquis would not have a face to deny it ; whilk

the Lord Rea then prefent affirmed, in fo much as

the Lord-Treafurer faid, then is the bufinefs at an
- end, there needs no more writing. And this Article

before repeated, the Pannel affirms, that the Lord-

Treafurer of England heard thefe words, and did

affirm the fame before the King's Majefty, and

Council of England, upon the peril of the Pannel's

head.

Item, As to the Article bearing the Lord Rea's

declaration upon the 21ft of June, that he knows

nothing againft the perfon of the Lord Marquis, but

that the Marquis was as good a Subject as any the

King had: it is anfwered thereto by the Pannel,

that his depofition and reprefentation depends not

upon the Lord Rea's knowledge, but upon his re-

lation made to the Pannel. And that declaration

of the Lord Rea's takes not away the relation made

by him to the Pannel, and doth not infer making

and forging of Leafings in the Pannel, without

warrant from him; this fpecially being confide-

red, for weakning and infringing of the Lord Rea's

oppofitions to the Pannel's depofitions, that my
Lord Rea having faid thefe words in prefence of

the Treafurer of England, and jnftified by the

Lord-Treafurer of England, in prefence of his Ma-
jefty and Council of England, that the Lord Rea
would fay fo much, as the Marquis fhould not have

the face to deny it; and now he fays that he knows
nothing anent the Marquis's perfon: whilk are

contradictory to himfelf, and renders himfelf not

fufficient to improve the Pannel's depofitions.

Item, Here the Pannel, in this place, repeats the

objections of the nullities, made againft the Lord
Rea's depofitions, fo far as the fame may be prejudi-

cial to the Pannel.

Item, As to the Article bearing that the Pannel

.being afk'd, by what warrant, hecall'd.the three

Earls Plotters ; and that he anfwer'd, that the Lord
Rea had told him, that the Lord Seaforth had affirm'd

to him, that the Earls of Melros and Roxburgh were

acquainted with the particulars and fecrets of that

bufinefs; declaring therewith, that the Lord Rea
had affirm'd the fame to him, before he gave in the

paper of reprefentation to my Lord-Treafurer. Al-

beit the Lord Rea by his depofition the 24th of June,

declar'd, that the firft time the Lord Seaforth had

fpeech with him, anent the faid two Earls, and their

being privy to the Marquis's bufinefs, was upon the

Monday after the Marquis's coming out of Scotland,

and not before ; and fo after the reprefentation gi-

ven in to the Treafurer upon the 16th of May,
containing the names of the Plotters and Actors; at

whilk time the Pannel could not truly affirm any

information from my Lord Rea : to the whilk it is

anfwer'd by the Pannel, that he by his depofition

made the 24th of June, has declar'd, that all the

underftanding the Pannel had in the bufinefs, came
to him from the Lord Rea, alfo by his depofition

the 20th of June.

Item, The Lord Rea\ granting of the fpeech

himfelf, anent the two Earls, makes prefumption

againft the faid Lord Reat likewife for the time,

N n ?. Qui*
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Quia diBa facia prefupponunt &? trabunt fe cum fuis

circumftantiis : neither is it probable nor ordinary,

that there fhould be that fagacity of fpirit in the

Panne], as to prefs what the Lord Rea fhould make
to him fo long before, Quod non prafumitur, fedpra-
fumplio, pro eo eft, quod maxime eft, fecundum naluram
toto ; titulo de prefumptionibus. And fo this article

enforces not againft the Pannel, that he is maker and
forger, becaufe the Lord Rea denies not fimply, but

the time of the Pannel's depofition thereanent, whilk

is no Leafing.

Item, The Pannel -in his Examination upon the

20th of June, in the courfe and order of the depo-

fitions thereof, whilk is the order of time, before

the article anent the reprefentation of the lift of

names to the Lord-Treafurer ; he depones, that the

Lord Rea had told him, that he had fpoken with

the Lord Scaforth, and had underftood that from
him ; whilk general has no other meaning but that

whilk is particulariz'd, by the faid Lord Rea's Exa-
mination upon the 24th of June ; in that article

thereof, bearing, that the Lord Rea did affirm to

the Pannel, that he heard the aforefaid report of the

two Earls, before the Pannel made or deliver'd the

paper of reprefentation.

Item, The Lord Rea's depofition upon the 24th

of June, bears not the Lord Rea to deny, that he

did affirm to the Pannel, that he heard the report

of the faid two Earls from the Lord Seafortb, be-

fore the Pannel made or deliver'd the paper of re-

prefentation to the Treafurer. But purports, that

the firfi time that the Lord Seafortb had any fpeech

with the Lord Rea, touching the two Earls, their

being privy to the particulars, and fecrets of the

Lord Hamilton's bufinefs, was upon Monday after

the Marquis's coming from Scotland. And fo that

the Lord Seafortb had not fpoken with the Lord
Rea thereanent at that time; whilk is nothing to the

Pannel, whether the Lord Seafortb had fpoken with

the Lord Rea or not. But denies not the forefaid

report of the two Earls made by the Lord Rea to

the Pannel, whilk the Lord Rea did then affirm,

that he had the fame by information of the Lord
Seafortb ; neither is the Pannel obliged to make
good the Lord Rea's warrant herein, that the Lord
Rea had .the fame by information of the Lord Sea-

fortb ; but the queftion is, if the Pannel heard the

fame from the Lord Rea, before the giving in of

the reprefentation to the Treafurer. Whilk the

Pannel affirms and abides at, conform to his depo-

fitions, made upon the 20th and 24th of June, as

faid is.

Item, the Pannel here alfo repeats all the ob-

jections againft the Lord Rea's depofitions, ut

fupra.

Item, Anent the Article, bearing, the Lord Rea

to have told the Pannel, that he could not guefs

who elfe fhould have been in the plot, unlefs it were

the Lord Buccleugh ; and that the Lord Rea, who
by his depofition upon the 24th of June depones,

that the Pannel, and not he, did name the Earl of

Buccleugh, as one would take arms in Scotland to

affift the Marquis : It is anfwered thereto ut fupra,

that the Pannel by his depofition has declared, that

all the underftanding he had in the bufinefs, came

to him from the Lord Rea ; as the Pannel's Exa-

mination bears, and whilk he abides at, as moft

true.

Item, The Pannel's depofition upon the 24th of

June, bearing the Lord Rea told him, anent the

Earl of Buccleugh, is not fimply, but cum caufa,

bearing the Lord Rea's reafon, wherefore he named
him : and whilk reafon in fubftance is granted by the

Lord Rea, although with fome diverfity of words,

at the leaft not denied in his Examination upon the

24th of June. And therefore, the faid Lord Rea's

depofition affirming the reafon, but denying the

naming the faid Lord Buccleugh, ought not to be
credited in his denial ; but the Lord Rea's affirming

of the reafon, inforces upon him the naming of the

faid Earl. Quia ratio confeffa ditti praponderat &"

prtefumit contra proferentem.

Item, The Lord Rea's fpeeches to the Pannel,

anent the Lord Buccleugh, though conjectural, ne-

ceffitate the Pannel to the reprefentation, and re-

vealing of the fame to his Majefty ; efpecially feeing

the Lord Rea ftrengtheneth the fame with reafon

wherefore he fo fpake, to wit, that he heard the

Lord Buccleugh fpeak terrible and prefumptuous

words againft the King's Majefty, at his own table

in Holland ; as the Pannel's depofition upon the

24th of June purports, and whilk is granted by the

Lord Rea himfelf in fubftance, at the leaft not

denied.

Item, The Pannel repeats here again all his ob-

jections againft the Lord Rea's depofitions ; and
alledges that it was never heard nor praclis'd, that

a fubjecl being neceffitate by the Law, to reveal

what may concern the King or State, and revealing

the fame with his informer therein, and conftantly

abiding thereat, and willing to maintain the fame
by any trial or torture, that the revealer, upon the

party's denial, fhould be called in queftion of his life,

or the fame any ways work againft the revealer.

And whilk if it fhould now take place, and begin

a preparative againft the Pannel, the fame were to

give way and occafion to all treafonable exploits

;

and that fecurely, becaufe none would or durft re-

veal the fame.

And further, where it is affirm'd by the Dittay,

that in the lift prefented by the Pannel to the Lord-
Treafurer, there is defign'd the Earls of Hadding-

ton, Roxburgh and Buccleugh to be plotters ; the

Pannel had ground to make the relation, no ways

affirming any thing pofitive ; becaufe in the Pan-
nel's depofition made the 24th of June, being exa-

mined and afked why in the forefaid paper, he makes
the faid Earls plotters 5

It is anfwered in the depofition, that the Lord
Rea had told the Pannel, he could not guefs who
elfe fhould be in the plot, unlefs it were the Earl

of Buccleugh ; whilk word plot, having had relation

to the Earl's bufinefs, mult alfo have relation to the

other two Earls, feeing they were fpoken of all at

one time.

It is anfwered by his Majefty's Advocate, firft,

to the firft Article of the fifth exception, anent the

purging of the Pannel's fpeech to his Majefty, up-

on the 1 7th of May : By this word that is fub-

joined, as the Pannel is informed, whilk the propo-

ner for the Pannel will have to be repeated in all the

fubfequent paffages concerning the bufinefs ; firft,

that this word, as be is informed, cannot purge him,

becaufe he received no pofitive information from the

Lord Rea, againft the Marquis, nor no warrant to

call him party, prime Agent, and to affirm to his

Majefty the bufinefs was known; to whilk laft

he fubjoins his Counfel, very dangerous for the

life and eft ate of the Marquis ; whilks three are

conjoin'd to infer againft the Pannel, an exceeding

of the relation made to him by the Lord Rea, and

the exceeding of it, with the Peril of the Noble-

man,
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man, his life and eftate ; there being neither

word nor pafiage in the Lord Rea's written relation,

whilk may either warrant their fpeeches, or infer

them by confequence. And in matters of this high

drain, as of Treafon, no illation by confequence is

permiffable, but upon the peril of him that infers.

For in all the written relation there is not a di-

rect word fpoken againft the Marquis, neither by

David Ram/ay, nor by Mr. Robert Meldrum ; but

alianerlie fome mad and frantick fpeeches utter'd by

Meldrum upon his own imagination, or wifti to

have it fo, for difturbance of the eftate, by expref-

fing the manner how fuch an enterprize, according

to his foolifh opinion, might be performed; but

not one word or fyllable, that Meldrum heard it

from the Lord Marquis, or from any, who de-

clar'd they heard the Marquis fpeak it. And as to

David Ram/ay, the worft word that is in his relation,

is anent the Marquis's mifcontentment, and all the

Marquis's aim was to ufe his Levy for the protec-

tion of Religion ; whilk aim and intention the Lord
Rea, after his coming to England, clearly under

-

ftood by the Lord Marquis himfelf •, whoemploy'd
him to be a Colonel in his company, and gave him
this aflurance, that he, that would hazard with him
in that glorious bufinefs for afiiftance of the King
of Sweden, fhould make ufe of him, with the ha-

zard of his fortune and eftate: and none of thefe

paflages' will quadrate with thofe fpeeches fpoken by

the Pannei to his Majefty ; That it was a Treafon,

an odious Treafon, and the Lord Marquis party,

as the Pannei was inform'd ; and that it was the fil-

thieft Treafon that ever was intended, and that the

Pannei was forry that any Scot/man fhould have
Fallen into it, it being a fhame to the whole Nation :

whilk is a pofitive affirmation, not as the Pannei

was informed, but as he himfelf did infer, upon the

relation made to him by my Lord Rea, who would
give the Pannei no aflurance, he had any certain

ground, whilk is manifeft by the Pannel's depofi-

tion upon the 20th of June laft. And as to the

relation, albeit it avow'd with thefe words (as he

is inform'd) could give the Pannei no warrant to ex-

prefs thefe pofitive fpeeches to his Majefty, upon
the 17 th of May, fofarlefsto the other of prime
Agent, and known bufinefs, with the fubfequent

counfel. Firft, becaufe they are pofitively fpoken
without adjection, (as he is inform'd) and where
the proponer for the Pannei urges that thefe words,
as be is informed, muft be repeal'd in all fubfequent

paflages ; that has fome probability, in unico con-

tinuo aSu, vel unica fcriptura. But here the Ads
are diverfe, the days diverfe, the expreflion of wri-

ting diverfe, the lift being upon the 1 6th of May;
the fpeech with the King, as he is inform'd, upon
the 1 7th of May ; and the fpeech of the known
bufinefs with the Counfel being upon the 22d
of May: and thefe three taken conjuntlim, evi-

dently charges the Pannei with the excefs of his

duty. For he did all his duty that was required of
him, as a faithful fubject, when upon the 15th of
May, whilk preceeded all the expreflions, he came
to the Lord-Treafurer and told him, that he had
a bufinefs to reveal concerning his Majefty, and
whilk (as he faid) concern'd the Marquis of Ha-
milton's actions, and that he had the fame of the
Lord Rea-, after the whilk, he had no neceflity as
a loyal fubject to go further. And yet he goes on to
the expreflion of all thefe fpeeches, and adds there-
to his dangerous Counfel to his Majefty ; whilk can
have no refpect to the Lord Rea's. relation, nor to

the Pannels's duty in revealing of it. And where the

Pannei would purge his giving in of the lifts firft,

becaufe it is not an enunciative fpeech, quia caret

vinculo-, this is contrary to the reprefentation, bear-

ing the vinculum is the Marquis of Hamilton as prime

Agent ; and this word is muft be repeated in the

fubfequent word plotters ; the fentence being, the

Earls of Metros, Roxburgh, and Buccleugh plotters.

Whilk is a fentence that has a clear fignification, af-

firming the attribute plotters upon them three, in as

evidentand clear fignification, as the claufe fubfequent,

whilk names the whole Noblemen adherent by blood.

And where it is alledg'd, that albeit the Pannei

named the Lord Marquis prime Agent, he did alla-

nerly upon intention to diftinguifh the Marquis,

and the other three Earls from thefe of their Adhe-
rents in bjood ; and urges that this intention fhould

be charitably expounded

:

It is anfwered, that crimen vel delictum non poteji

purgari bona intentione. And if the points contained

in the Dittay, whereupon the Pannei is accufed, be

in their own nature criminal, they cannot be pur-

ged by a good intention, nor yet by a proteftation

adjected, the time of the doing it. But the inten-

tion, with the fact and deed, are both alike judged
odious and punifhable. Et nunquam prtfumitur bona

intentio nifi probetur, ad eluendum crimen-, as it is

inftanced, by Jul. Clarus de injurits, tumentirisfalva

reverentia. This inftance being adduced, whilk

by the opinions of all the Doctors cannot excufe

the committers of the injury, and much lefs in this

Dittay; whilk contains Injuriam capitalem, ftri-

king upon the life and fame of the Noblemen. Nam
qui defamat, jugulat plufquam malediclo, quam in

manu injuria eft quific incidiatur, ut nota etiam ad
pofteros tranfeat, quod eft fape eundem occidire : and
charity can have no place here, without the offence

of Juftice, whilk craves the due puniftiment from
the offender. And where it is alledged, that the

Pannei had no warrant, both to name the Marquis
prime Agent, and the Earls plotters, by a verbal

relation from the Lord Rea , there can be no re-

flect had to a verbal relation, except it were pro-

ven to the Judge, efpecially in a matter tantie atroci-

tatis. Neither can the Pannei alledge to a verbal

relation, to colour his behaviour therewith ; be-

caufe the Pannei affirms, that thir verbal relations

were made upon the 14th and 15th of May ;

whilk precedes the relation exhibited in Writ, upon
the 1 8th of May. In the whilk relation there is

not a fyllable of the three Earls as plotters; al-

beit in the relation there is mention made of the

fpeeches fpoken by the Earl of Roxburgh to the

Lord Rea. And the Pannei having given in his

lift upon the 1 6th of May, and knowing the peril

of adding or payring to that, whilk was related to

him in a matter of this importance; whilk fhould

have been as tenderly handled, as the life, honour and
fafety of our gracious Sovereign upon the one fide ;

and the care to efchew the branding of Noblemen
with the odious afperfion of his Treafon, did re-

quire of him, on the other part : And cannot pre-

tend a colour of excufe by the omiflion of the

names of the faid three Earls in the relation given

in upon the 1 8th of May thereafter; fpecially fee-

ing the relation in effect was his own deed ; becaufe

he brought the Lord Rea to his Majefty, to make
the relation. And'the Lord Rea, in his relation to

his Majefty fpake never a word of the three Earls

;

nor yet the Pannei in his relation to the King's Ma-
jefty, and the Lord-Treafurer, fpake not a fyllable

thereof:
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thereof: whilk is clear by the Pannel's depofkions

upon the 20th of June, which bears his relation,

made in prefence of the Counfellors his Examina-

tors; wherein is no word of the three Earls. And
Jikewife by the Examination of the Lord Rea upon

the 21ft of June, which is fuch like ; and when his

Majefty had remitted the Pannel and the Lord Rea
to the Treafurer, who directed them to draw up the

Lord Rea's relation in Writ ; the Pannel confef-

feth, that he and the Lord Rea went home, and fate

up all night; and that the Pannel, after the Lord Rea
had put the relation in writ, did write the fame over

with his own hand, out of the Lord Rea's papers.

And yet not a word of the relation of the three

Earls ; which would not have been omitted, if it

had been truly done. And where the Pannel pre-

tends, that the omiffion thereof was in refpedt that

the relation contains allanerly that which was related

by the Lord Rea upon the 1 3th of May ; but not

that which was upon the 14th and 15th of May,
which was learned of the Lord Seaforth ; that al-

ledgance hath no warrant of the relation, nor yet any
appearance at all ; becaufe in the Pannel's Exami-
nation upon the 20th of June, the Pannel doth con-

defcend of that which was done upon the 14th ar,d.

15th of May ; but not one word of the Earls, albeit

in that fame Examination, he makes mention that

the Lord Rea had fpoken with the Lord Seaforth.

And fic-like in the Examination of Donald Lord
Rea, upon the 21ft of June 1631, and alfo the

Pannel's own depofition forefaid ; that the Pannel

two days after the relation which behoved to be

upon the 20th of May (relation being upon the

1 8th) the Pannel brought the Lord Rea to the

Treafurer, and caufed him to fubfcribe his relation ;

at which time the Pannel told the Lord-Treafurer,

that the Lord Rea had more to fay : whereupon the

Lord Rea being afk'd what it was, and wherefore

detained, the Lord Rea anfwered, that he had
fpoken with the Lord Seaforth, and had fundry par-

ticulars from him, which he did not tell to the Lord
Uchiltrie in particular, but generally affirmed to

him he would fay more. But one or two days af-

ter, the Lord Rea went to the Earl of Seaforth, and

then told the fame, firft to the Pannel. And that

the Pannel, upon the Sunday of the Morning
(which was the day of the Marquis's returning from

Scotland) he had told
;

the Lord-Treafurer thefe par-

ticulars, fpoken by the Lord Seaforth, and there-

with alfo of the Marquis's return: whereby it is

clear, that as nothing is contained in the relation

touching the three Earls, neither in the verbal rela-

tion to his Majefty and Lord-Treafurer, nor in the

fubfcribed relation •, ,fo the fpeeches there anent fpor

ken by the Lord Rea to the Pannel was not till

tight days after giving in of the lift.

And where it is alledged by the Pannel, that as

the Lord Rea's faff cannot burden him, far lefs his

omiffion ; it is anfwered, firft, it muft bind him,

becaufe he has named him to be his Author: and

wherein he is 'not 'his Auth6r, the Pannel himfelf

muft needs be the forger. And next, becaufe the re-

lation in effect is the Pannel's own deed, as faid is;

and as to the purgation of the fpeeches, that the bu-

finefs is known, Sit, either dp or' die; 'that the fame

muft be interpretfccundum communem ufum loquendi;

and to mean as mickel as, fee tp your own fafety : it

is anfwered, that they muft be taken properly, and

not improperly, and muft be ruled by the preceding

lp:eches of the party and prime Agent; as if the

Pannel had faid to any perfon, this man flew your

father,

would
do or die. In the which cafe, the words
not be exponed fafety, but revenge : and

where it is alledg'd quod in dubiis benignior fieri de-
bet inlerpretalio ; this rule of law has only place in
contrablibus, fed non in criminibus, pracipue atrociori-

bus, as this is. But it is urged hie Junius infaElolicito;

but it is anfwered, hie in maxime illicito. Becaufe
there was nothing required of the Pannel, but to
reveal (whilk was done of before) and whatever was
done after the revealing, that might tend to the
hurt of the reputation of the Noblemen, or touch
them in their life and eftate, was altogether unlaw-
ful and capital ; and the unlawfulnefs is manifeft, by
the fubjoining of that pernicious CounfeJ, to do or
die: whilk is not of the nature of a relation but of
the nature of the inftigation, of a fovereign Prince
to a dangerous act, tending to the deftruction of the
life and honour of them, againft whom the Coun-
fel is given ; and by their anfwers, the whole objec-
tions made againft the particulars of the Jibel are
folved. To the which is added, the Lord Rea's
declaration by Oath, freeing the Marquis, his Ma-
jefty's Letter of the 29th of June, fent down to the
Council, declaring the Lord Marquis, and the faid

three Earls of Haddington, Roxburgh, and Buccleugh,
(to be as his Majefty knows them to be')' as good
and faithful Subjects, as any within his Majefty's
Kingdoms ; and declaring his Majefty's refolution,

to have thofe who have given falfe information againft
them, to be punifhed. After the which, did fol-

low his Majefty's Letter of the date of the 24th of
September ; for trying and cenfuring the Pannel,
upon the particulars given forth by him againft the
Noblemen : wherein the Pannel notwithftandino-
of all his purgations, can have no juft warrant a-
gainft the Marquis, fpecially in the two laft points
of prime Agent, and known bufinefs; nor pretexc
againft the Earls of Haddington and Roxburgh ; but
(by the Pannel's confeffion) leaft of all againft the
Earl of Buccleugh, againft whom he had nothing
but a guefs by his own confeffion, and yet he makes
him Plotter.

It is duplyed by Mr. Robert Nairne for the Pan-
nel, that this Dittay confifts upon three deeds done
and committed by the Pannel, together with his

intention in the doing of them. As tothe Pannel's in-

tention, that it was not of purpofe of making any
Leafing, againft the -Act of Parliament, but to
the revealing of an alledged Treafon againft his

Majefty; the revealing whereof was neceffitate by
that addition adjoint to the laft Act of Parliament li-

belled ; for obedience of the whilk Act, the Pannel
did whatever was done in this bufinefs by him, and
that the firft part of the Dittay is not relevant a-

gainft the Pannel, to infer the punifhmeht libel-

led againft him, is clear, by retorting of the argu-
ment after thismanner. A deed commanded by the

Act of Parliament, cannot infer a punifhment by
the fame Act of Parliament; true it is, that the

firft deed contained in the affumption of this Dittay

wascomrrtandedbythe Actof Parliament, imponing
a neceffity to all hearers of treafonable fpeeches a-

gainft the King or State to reveal the fame: Ergo
he did the fame lawfully. Whereas it is alled-

ged in the Dittay, that by and after the infor-

mation which the Pannel had by relation, he has

exceeded in the particulars expreffed in the Dittay.

And firft in the firft particular, at the doing and
fpeaking whereof by and after the anterior infor-

mation, which the Pannel had received, the Lord
Rea his Author was prefent : who being inquired of

by
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by his Majefty, why he was fo long in revealing of the

alledged Treafons ; he anf.vered, that he was afraid

to do the fame, in rcfpect of the nearnefs betwixt

his Majefty and the Marquis. So that that which

the Pannel did for obedience to the law, and his Au-

thor being prefent befide him, is no ways relevant to

infer the punifhment of Leafing-makers againft

him, contained in the Aft of Parliament. Like as

alfo the faid Lord Rea, after the faid relation to his

Majefty being remitted to the Lord-Treafurer, de-

clared that the Marquis was party ; and further faid,

that he would caufe as honeft men as the Lord Rea
himfelf to affirm the fame.

Whereas my Lord Advocate, in his reply, quar-

rels the former words pofitively fet down, and not

by relation ; it is duplyed, that the form of the

fpeech is not in queftion here, but the matter ; for

albeit, that the Pannel had reported in other words,

or by a defcription, or paraphrafe ; that which my
Lord Rea related unto him, without changing or

altering of the fubftance, commits no fault, nor

cannot be accounted therefore a Leafing-maker.

And here the proponer repeats the words contained

in the relation and depofuions, which he remits to

the Judges confideration. And to the fecond part

of the fubfumption, anent the delivery of the lift

of names to the Treafurer, it isanfwered, that that

part of the Dittay is moft irrelevant, and cannot be

lubfumed upon the propofition of the Indictment ;

for to reafon thus, all Leafing-makers fhould be pu-

nifhed. True it is, that the Pannel has written, and

delivered a lift of names to the Treafurer : Ergo,

he ought to be punilhed, is an evil argument, which

is remitted to the Judge, except it had libelled, that

the faid lift contained Leafings, which is not libel-

led. And albeit it had been libelled, it is alledged,

that the faid lift of names as it is fet down,' contains

iio purpofe, for it is not written therein, prime A-
gent and Plotters in fuch a Treafon ; not only inde-

finite prime Agent and Plotters. And if the Pur-

fuer will force thefe words, to this alledged Trea-

fon contained in the relation ; the Pannel then will

repeat the word ufed of before (as he is informed).

And here alledges, that it is as lefome, or rather

more lefome to the Pannel, to erk true words for

the Pannel's good, nor to the Purfuer of the

Dittay, to erk others for his accufation. And albeit

the faid words had been adjected, whereby the fen-

tence might have been filled againft the Pannel •,

yet he clofes himfelf with the relation made by the

faid Lord Rea verbally, before the making of the

written relation. And where it is difputed, that

there cannot be a verbal relation here refpected ; it

is anfwered for the Pannel, that it is clear, that the

written relations was learned of the Marquis's fer-

vants and followers tantum.

And further alledges, that the difputation of the

time of the giving in of the lift upon the 1 6th day,

and the time of the fpeaking of the Lord Rea with

the Lord Seaferth, upon the 21ft day, is no ways
relevant nor material ; it being confeffed, at the

leaft not denied by my Lord Rea, that he had re-

lated of the three Earls to the Pannel : for the deed

being conftant, the circumftance of time is not fo

material, and cannot be prefumed that the Pannel

(hould have any knowledge thereof; who had of

before been very long abfent, and no ways intereft-

ed in their advice, and altogether ignorant of them ;

could of himfelf without any information, named
the fame perfons whom the revealer was to name,
and none other.
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It is anfwered by his Majefty's Advocate, that

he oppones the Dittay, with the reply made to the

former defences.

Laftly, It is alledged for the Pannel, that as it

cannot be proceeded againft the Pannel here in Scot'

land, but conform to the Laws and Statutes ofEng-
land, the place of the Pannel's alledged offence, and

according as the fact is punifhable, or not punifhable,

and more and lefs punifhable in the Kingdom of

England ; fo there can be no legal accufation infti-

tute or laid againft the Pannel here in Scotland, for

the faid facts and deed, but upon the Laws of Eng-
land, or at leaft upon the Common Law. And
true it is, that the Dittay is not founded upon the

Laws of England, nor yet upon the Common Law

;

but upon the municipal Laws of Scotland, and Acts

of Parliament thereof: and therefore the Dittay is

no ways relevant, fubfuming and concluding upon
the Acts of Parliament, mentioned in the propofi-

tion of the Dittay.

Item, If the relevancy of the Dittay all be fuf-

tained, it is alledged that there can be no pain in-

flicted, but that whereby the faid facts and deeds are

punifhable by the Laws and Statutes of England, or

by the Common Law, and no ways by the pains

mentioned in the faid Acts of Parliament. Quia

judex originis vel domicilii non poteft punire fubditum

delinquentem extra territorium, niji fecundum panam
impojitam a jure communi vel fiatutis Loci in quo dc-

liquit, non autem fecundum ftatuta ipjius Loci origi'

nit vel domicilii. Jul. Clarus Quaftio 85.

To the whilk it is anfwered by his Majefty's Ad-
vocate, that the firft part of the alledgance is alto-

gether unreafonable and abfurd ; and as to the fe-

cond part of the alledgance, it is anfwered, that the

Pannel being a Scot/man by birth ; and alfo quoad
domicilium being refident, by his Lady and Children

in Scotland ; and having committed the crime libel*-

led againft four Noblemen in Scotland 5 he muft be

fubject not only to the Laws of the Kingdom, but

to the pain and punifhment contained in the Laws ;

like as his Majefty by his miflive Letter has ordain-

ed him to be tryed and cenfured by the Laws of the

Kingdom. And where it is alledged, that he is on-

ly punifhable by the pain inflicted in England, where
the crime is committed ; and for this alledges Jul.

CI. in his 85th queftion 5 firft Julius Clarus in that

place calls the matter difputable, & egere decijiont

defarea : next, he adduces the number of Doctors,

conflicting in divers opinions pro tif contra. And
in the end he feems himfelf to incline to the punifh-

ment Loci delifti. And after it, cites Marianus in

cap. Pojlulajti extra de foro competenti : qui dicitge-

neraliter ejfe cemmunem conclufioncm, quod delinquens

debeat punire pana impojita a Statutis Loci in quo de-

linquens punitur. And this laft fpeech after his own
carries communem opinionem, for his own is only

given, ad cautionem, to free the Judges from inqui-

fition of law. From whilk the Juftice General is

well warranted, by his Majefty's Letter command-
ing the Pannel to be judged, conform to the Laws
of the Kingdom.
And further, it is granted by Jul Gar. to the

which the proponer affents in his acception, quod

pojfet delinquens punire porna juris communis vel pana
loci ubi delinquitur. But fo it is, that by the Common
Law, Calumniatorespuniuntur pana talionis, legequif-

vis Cod. de Calumniatoribus, novella Leonis 77. Lege

finali Cod. de accufationibus Leg. 38. digeft. de pamh.
And Cicero in his fragments cites the Law in his

twelve tables in thefc words : Noftr* inquit, duodt-

cim
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cim tabula cum per paucas res capite fanxiffent in bis

hane fanxiendam putaverint ; Si quis atlitaviffet quod

infamiam fateret flagitiumve alteri, fcf praterea atrox

injuria, de jure communi punibilis eft pcena mortis.

Jul. Clar. Quxftione 83. numero 9. The Juftice

continues this diet with all further difputation and

reafoning in this matter, to the Morn the third day
of December inftant ; and ordains the Panne! to be
returned back to his Ward, therein to remain in

the mean time. The Perfons of affize warned
thereto, apud atla, as of before, ilk perfon under
the pain of one thoufand Marks.

Curia Jujiiciai'ia S. D. N. Regis tent' in prcetorio burgi de Edinburgh, tertio die menfit
Decembris, Anno Dom. Millefimo, Sexcentejimo, Trigejimo primo, per Honorabites &
Difcretos Viros, Magijiros Alexandrum Colville de Blair, & Jacobum Robertoun, Ad-
•vocatum, Jujliciarios depntatos nobilis & potentis Comitis Willielmi Comitis de Stratherne

& Monteith, Dom. Grahame, Kilbryde, & Kynpont, pra/idis Jeered Concilii ac °Ju-
JHciarii genera/is di£i. S. D.N.Regis, totius fid Regni Scotiae, ubilibet conjiititut. Se&is
vocatis & Curia legitime ajfirmata.

Intran'

JAM E S Lord Uchiltrie, delated in the Crimes
forefaid, fpecified in his Dittay.

Purfuer.

Sir Thomas Hope of Craighall, Knight and Baro-

net ; Advocate to our Sovereign Lord for his

Highnefs's Entries.

Prolocutors in Defence.

Mr. Robert Nairn,

Mr. Alexander Pier/on, ^Advocates.

Gilbert Neil/on,

It is duplyed by the faid James Lord Uchiltrie him-

felf, being entred upon Pannel anent the firft part of

my Lord Advocate's reply, bearing that the Claufule,

as he was informed, can no ways be repeated in the

particulars. And although the Pannel fo faid, yet

he has no pofitive information from the Lord Rea ;

it is anfwered, the fame ought to be repelled, be-

caufe of the Claufe (as the Pannel was informed)

purported in the Dittay itfelf : for the Pannel in that

whilk is the fame, and ftrength of the whole Dittay,

is necefiarily understood, and mould be repeated in

all the fubfequent pafiages of the Dittay ; becaufe it

is unicus actus continuatus. And whilks whole three

parts of the fubfumption, as they are ufed conjunct-

ly by my Lord Advocate againft the Pannel ; fo the

Pannel alledges that thefe words, as he is informed,

contained in the general, muft be underftood and

repeated in all the three feveral parts of the fub-

fumption ; as being the fum of all, whilk is after al-

ledged, or was after imparted by the Pannel, and

ought fo to be underftood. And where it is al-

ledged, that where the Pannel, although he faid, as

he was informed, yet it is no pofitive information

from my Lord Rea, to ground a pofitive afiertion

of the whole, contained in the Dittay :

It is anfwered thereto, he had pofitive affertions

and information quoad relationem ; fed quoad verita-

tem he was not bound to have it ; fic-like many parts

of his affirmations would be beft cleared by the con-

fronting of the Pannel and his Informer, whilk was

never yet done. Neither are the chief of the Pan-

nel's affirmations, alledged by my Lord Advocate,

fimply taken, pofitive affirmations, but with inter-

pretations, conftructions and gloffes, dipping in

mentem of the Pannel : to which God is his only

Judge, and it is an, hard matter by prefumed con-

ftrudtions, to draw the Pannel to the queftion of his

life ; Nam non prefumunlur delifla, Jed probantur.

The Pannel refers himfelf to his dcpofition, in fub-

Jlanlialibus, undtnied by the Lord Rea, as is clear

by the Pannel's former exceptions. Whereas my
Lord Advocate mentions the madnefs and foolifh

imagination of Meldrum,zs the Lord Rea's Author
of the fpeeches ; firft, the Pannel protefts, he urges

nothing againft thofe Noblemen trom himfelf, ab
origine. But he adheres to the relations of the

Lord Rea, verbal and by writ •, neither difputes he
againft Meldrum'% fufficiency, or for it ; but that

Meldrum's words, related to him by the Lord Rea,
gave him juft ground of revealing. And as to the

words alledged, related by the Pannel to the King,
anent the odioufnefs of the matter, and the Lord
Marquis as party ; this can no ways be laid to the

Pannel's charge as a fault, much lefs as a crime

capital, becaufe the Informer, viz. the Lord Rea,
was prefent at the difcourfe -, and related himfelf to

the King, eodem tempore, the particulars of whac
the Pannel had fpoken ; neither did he at that time

oppofe him, or contradict him in onecircumftance,

whereby the Pannel was bona fide exonered, and
therefore ought not now to be laid to his charge.

.And further, in the time of the Pannel's relating

his own words, the Pannel affirms, that he did it

with tears coming over his cheeks, no fign of ma-
lice, or fowing fedition, in expreffing thefe words
to the King, like as his Majefty bare record thereof,

before the Council of England, the Impanelled be-

ing prefent.

And to that part of my Lord Advocate's reply,

anent the Lord Marquis to be prime Agent; the

Pannel repeats the firft member of his duply, toge-

ther with the Impanelled's former exceptions there-

anent.

And where my Lord Advocate affirms, that the

Pannel did his duty fufficiently in the firft difcourfe,

and might have acquiefced there with duty ; the

Pannel affirms, that he could not, becaufe all the

time from the
1 3th of May to the 20th, it was alius

continuatus, by conftant information running from
the informer to the Pannel ; and fo required a con-

ftant duty, whilk he durft not omit, neither with

fafety nor duty. And this is clearly by my Lord
Rea's own depofition ; who affirms the relating of

feveral things, in feveral days and times, and is mani-

feftly proven by the Pannel's own depofitions.

And where my Lord Advocate refufes to the

Pannel the exception of Charity, anfwering, that

crimen non poteft purgari bona intentione, tranfeat,

where there is crimen Jimpkx. But where there is

tantum crimen, by conftrucT:ions, periphrafes, and
gloffes,fupra mentem, yea, contra mentem of the Pan-
nel ; there Charity juftly may be admitted : for a

good intention, as it will not purge a manifeft

crime, neither mould the wrefting of the Pan-
nel's
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nel's intention inforce a Crime, and fo not debar

Charity.

And where my Lord Advocate doth urge againft

the Panntl's defaming of the Noblemen, it is an-

fwered by the Pannel, that the firft Author muft

be the defamer, and not the revealer ; the whole

matter of the pretended defamation, being original

acts of the Lord Rea's quoad defenforem, upon Pan-

nel, and not Acts of the Pannel ; as it is evident,

by the PannePs two depositions, the Lord Rea's

firft depofuion the 21ft of May, where the faid

Lord Ria doth acknowledge the examination of the

Pannel, taken the 20th of June, to be true in all

points, fo far as the fame concerns the knowledge,

words and acts of the faid Lord Rea ; upon the

explanations then following. By which explana-

tions, and notwithftanding thereof, there is fub-

ftance enough in the Pannel's depofition, to prove

that the Lord Rea, and not the PanneJ, was Author

to the whole matter of the pretended defamation.

And whereas my Lord Advocate would in his reply

feem to queftion the verbal relations, flowing from

the Lord Rea to the Pannel ; to this the Pannel

oppofes his own depofition ; and the firft article of

my Lord Rea's examination formerly cited, where-

in the Lord Rea ratifies the Pannel's verbal affer-

tions : if he ratifies them, they mult be in rerum na-

tura ; if they be, my Lord Advocate's affertion is

not relevant. And where my Lord Advocate al-

ledges the leaving forth of the Lord Rea's verbal re-

lation, out of his reprefentation in writ, given in to the

the Lord-Treafurcr ; the Pannel repeats his excep-

tion made thereanent of before. And to all my
Lord Advocate's difcourfe to that effect, containing

one fide of paper, the Pannel oppones his firft an-

i'wer, and his depositions, and the Lord Rea's rela-

tions, and his examinations agreeing thereto. And
whereas my Lord Advocate would bind the Pannel

to anfwer for the Lord Rea's omifiions, becaufe

the Lord Rea is his Author •, the Pannel being fit-

ting behind at the time of the expreffion, can hard-

ly find means to be perfuaded that it came from his

Majefty's Advocate •, and oppones and repeats the

Pannel's exception herein. And where my Lord
Advocate, upon thefe words, ye know the bufinefs,

and not the time (do or die) fays, that thefe words
fhould have a proper interpretation ; which is, fays

he, to be a Counfel given by the Pannel, for fub-

verfion of the Marquis's honour and eftate : the

Pannel anfwers thereto, that he adheres to his ex-

ception already alledged ; and further adds, that

the Lord Rea faid to the Pannel that Sunday morn-
ing, that the Lord Seafortb had faid to the Lord
Rea, their purpofe was to take the King, the

Queen, and the Prince : and fo the-information be-

ing given to the Pannel, furnifhed to the Pannel

great caufe of fear, and his fear the reafon of the

expreffion of thefe words, of advifing the King to

prevent his danger ; as the Pannel had formerly ad-

vifed my Lord-Treafurer of England, to advife his

Majefty to retire to Whitehall from Greenwich, as

to a place of more fafety. And this is clear, by the

Pannel's depofition the 20th of June, ratified by
the Lord Rea in the firft Article of his Examination

the 2 1 ft of June.

And where my Lord Advocate alledges, that the

Lord Rea and his Majefty's Letter frees the Mar-
quis of Hamilton, and the other Noblemen, by the

Lord Rea's Oath

:

It is anfwered thereto by the Pannel, that the

Vol. VII.

Pannel doth not charge them ; he only charges the

Lord Rea as his Informer and Author, humbly at-

tefting, that in what effential points the Lord Rea
is contrary to the Pannel, he does the Pannel

wrong : and therefore the Pannel declares, that

whenlbeverit fhall pleafe his Majefty, to permit the

Pannel and the Lord Rea, to be confronted, or if

then upon difference, the matter be not cleared of

the Pannel's innocency ; the Pannel is ready to ha-

zard his life in a duel, to the glory of God, and to

the clearing of the truth of this bufinefs ; his Maje-

fty commanding the fame, with a proteftation that

he carries no malice to the faid Lord Rea. If the

bufinefs be not decided by this, or that if his Maje-
fty is pleafed to admit torture before a duel-trial, the

Pannel is ready with him to bear out the torture,

and to be try'd thereby, with the faid Lord Rea,

and let the truth then appear : which if it be not

then, whenever it fhall pleafe God, to call the Pan-

nel to bear teftimony thereof with his blood, if

God be not gracioufly pleafed to bear him up in it,

let men fo conceive : and if God bear him out in

it, then will he be found meet after his death, to have

been an honeft man, and his Blood fhall be required

of the takers thereof.

My Lord Advocate, before any anfwer to be

made by him to the Pannel's former duply, pro-

duced his Majefty's Letter fent down to the Lords of

his Majefty's Privy-Council, of the date of the

29th of June, 163 1, and defired the fame to be ju-

dicially read, of the whilk the tenor follows.

" To our right trufty and right well-beloved

" Coufin and Counfellor, to our right trufty and
", well-beloved Coufins and Counfellors; to our
" right trufty and well-beloved Counfellors, the

" Vifcount of Duplin, our Chancellor •, the Earl
" of Menteith, Prefident of our Privy-Counfel ;

" and to the remanent Earls, Lords, and other of
" our Privy-Council, of our Kingdom of Scot-

«' land."

Sic fuprafcribitur,

Charles R.
" T3 ,GHT truftv and riSht well-beloved Cou-
" J\. fin and Counfellor, and right trufty and
" right well-beloved Coufins and Counfellors, and
" right trufty and well-beloved Counfellors, we
" greet you well. Whereas we are informed of a
" practice in appearance fo pernicious, and nearly

" concerning us, as we would not but take fome
" trial thereof, both by ourfelf, and fome of our
" Council, appointed by us for that purpofe. But
" in the mean time, becaufe of fome finiftrous ru-
" mours malicioufly difperfed thereupon, to the
" prejudice of our right trufty and right well-be-

" loved Coufins and Counfellors, the Marquis of
" Hamilton, and the Earls of Haddington, Roxburgh,
" and Bucckugh, and fome others ; left the like re-

" ports be brought unto your ears, we have thought
" good hereby to declare, that not only we have
" found by the trial we ourfelves have taken, that

" they are altogether innocent and clear thereof;

" but likewife that the prime informer thereof,

" hath now cleared them Upon Oath, teftifying

" them (as we know them to be) as good and faith-

" ful Subjects, as we have in any of our Kingdoms.
" And for the bufinefs itfelf, whenfoever it fhall be
" fully tried, we will thereafter exprefs our further
Ci pleafure concerning others interefted therein, ac-

O o cording
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" cording as we fhall find juft caufe, either in pu-
" nifhing any perfon that fhall be found guilty, or
" in punifhing any perfon that fhall be found to

!* have given falle information. And whereas we
" have formerly by our Letters recommended unto

V you, our right trufty and right well-beloved Cou-
" fin the Marquis of Hamilton., for furthering the

" fpeedy levy and tranfportation of his men with all

" poffible diligence •, thefe are again to require you
" to contribute the beft help that your authority or
" endeavours can afford for that effect. Whereof,
" both out of the regard we have to him, and to

" that employment, being very confident of your
" beft care ; we bid you farewel. From our Court
" at Greenwich, the 29th of "June, 163 1."

After reading of the which Letter of his Majefly,

it is anfwered by my Lord Advocate, that the ur-

ging of the Pannel to have the words (as he is in-

formed) to be repeated in all the reft of the Dit-

tay, wants all reafon ; the points of the Dittay

bearing relation of feveral deeds done in feveral

times. And where it is alledged by the Pannel,

that thefe words, as he was informed, were true

quoad relationem £f? quoad veritatem, there was no ne-

cefiity : If this were true, the Dittay were eluded,

for the Pannel is not accufed of a Leafing in refpect

of the verity of the matter related, but in refpect of

his difcrepance from his Author, and that he af-

firms more than his Author, and with greater cer-

tainty than his Author : and that, not content with

both thefe two exceffes, he follows it out to the very

point of execution, which is evident in the point of

certainty, by thefe words fpoken to his Majefty, the

bu/tnefs is known, whilk is more certain by the op-

pofition of the uncertainty of time only, which re-

doubles the certainty of the bufinefs. And in the

point of execution, by that pernicious and cruel

Counfel do or die : the effect of which pernicious

Counfel, if God in mercy had not difpofed the royal

heart of our wife and gracious Sovereign, would
have produced more lamentable effects, nor could

be quenched with the pity of tears fhed by the Pan-

nel. And the conferring of the Lord Rea (whom
the Pannel calls the prime Author) with himfelf, in

the progrefs of his behaviour, will manifeft thePan-
nel's guiltinefs, of the points of the Dittay, where-

in he is accufed : for the Lord Rea, who behoved to

have greater certainty than the Pannel, never pro-

ceeded to the points of pofitive Party, prime Agent,

Plotters ; and to fay to the fupreme fovereign Prince,

that the bufinefs was known, in all which points the

Pannel has involv'd himfelf; but the Lord Rea
was content to reveal the reports made to him by
David Ram/ay, and Mr. Robert Meldrum, to the

Pannel, without adding or paring. And when the

Pannel, upon the 22d of May, which was the day of

the Marquis's returning from Scotland to England,

came to the Lord Rea, and told him, that he had

been with the Lord-Treafurer, and acquainted him
with the paffages, which he had from the Lord
Seafortb, and of the Lord Marquis's return, and

that he had conceived, that it might be dangerous

at that time for his Majefty ; for the which caufe •

the Pannel in his depofition faith, that he did ad-

vife the King to remove from Greenwich, to White-

ball or London ; my Lord Rea anfwered, that the

Pannel had done evil therein, for there was no fuch

fuddennefs to be fear'd : yet notwithstanding here-

of, and that his Author had improv'd his rafhnefs,

the Pannel went thereafter and attended his Majefty

at dinner, and at the end of dinner fpake thefe

words of the certainty of the plot, uncertainty of
the time, and added the Counfel. Like as the

Pannel being afked, hereupon granted that he met
with the Lord Rea upon that Sunday the Marquis
came to Court, and alfo that he met with the Lord-
Treafurer ; and counfell'd his Majefty's removing
from Greenwich to London. But denies that the
Lord Rea faid, that he thought it was evil done.
Notwithftanding hereof, the Pannel went thereafter

and attended his Majefty at dinner, fpake the words
and gave the Counfel ; like as his Majefty being
fomething wakened by that fearful Counfel, fent

for the Lord Rea, and did acquaint him, that

fome prefent danger was fuggefted to his Majefty,
upon the Marquis's returning. To the which the
Lord Rea anfwered by Oath, that he knew no-
thing againft the Marquis, for any thing he knew,
but that he was as good a fubject as any his Majefty
had.

And where the Pannel would labour to free him-
felf, by denying the Counfel given to him by the

Lord Rea ; it cannot be a warrantable excufe, ex-
cept he would prove that his Author advifed him
to do it-: which is improbable, feeing the Lord
Rea, his Author, neither did it, nor allowed of its be-
ing done by the Pannel. And where it is alledged
by the Pannel, that he had fufficient warrant from
his Informer, he cannot affirm it, as being contrary
to the relation made by his Author : which is not a
fyllable of the Marquis as prime Agent, nor of the

three Noblemen as Plotters. And whatever the

Pannel did after the difcovery of the bufinefs to the

Lord-Treafurer, which was upon the 15th of May,
it was the Pannel's own word, work and deed, as

the giving in of the lift, exprefiing the certainty of
the plot, and urging the putting in execution. And
where the Pannel alledges, that all was done upon a

good intention, and that God is only Judge of the

mind ; it is true, where the mind is not revealed by
fpeech, or act punifhable of the Law : but if either

fpeech or deed be done againft the Law, the pre-

text of the mind will never excufe it.

And albeit it be true, as the Pannel alledges,

Quod delicla non prefumuntur fed probantur, yet it is

as true, Quod in delitlis prafumitur dolus ni/i probatur

contrarium. And in the cafe of this Dittay, we have
a Law prohibiting Leafings and Calumnies under

the pain of death ; and feeing by the Dittay, there

are three particulars libelled, which his Majefty in

his Letter of the date of the 29th of June, has cal-

ed falfe informations, and which directly fall within

the compafs of the Law, as reflecting upon the life,

honour and eftate of the Noblemen ; the Pannel's

excufe by intention is too (lender, to free him from

the punifhment of the Law. And where it is al-

ledged by the Pannel, that he has named his Au-
thors, and that he was prefent the time of his rela-

tion, and did not contradict him therein, which the

Pannel alledges for a fufficient ground of his exone-

ration : the contrary is true ; for the Lord Rea, in

his examination upon the 2 1 of June, doth acknow-
ledge the Pannel's examination to be true in all

points, faving the explanations thereafter fubjoined.

But this approbation cannot exceed the fubject

;

and alfo the fubject muft be reftricted according to

the conditions of the explanation ; but fo it is, that

in the Pannel's examination, which is approven by

the Lord Rea ; there is not one fyllable of the Lord
Marquis as Party or prime Agent, or of the three

Noblemen as Plotters.

And
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And therefore chat falls not within the compnfs

of the approbation -, and where it may appear that

in the Pannel's examination upon the 20th of 'June,

'tis granted that on Monday the i6rh of May, he

dcliver'd to the Lord-Treafurer the lift of nanus ;

that is not a part of the Pannel's relation appro-

ven by the Lo\d Rea: but it is the Pannel's anfwer

to an interrogatory, alked of him by the Council,

which could have no refpeft to the Lord Rea's rela-

tion. Like as the Pannel being examined there-

upon the 24th of June, grants that the lift was
made by himfelf ; and that the Lord Rea was not

privy to the making thereof, which is alfo confeffed

by the Lord Rea himfelf in his examination the 21ft

of June 163 1, and laft article thereof. Whcrrin

he depones, not only that he was not acquainted with

the lift of names delivered to the Lord-Treafurer,

but that he had nothing to do therein; which borh

excludes theconcourfe uf the making of the lift, and

his knowledge of the purpofe of it. And where it

is alledged by the Pannel, that after the revealing

to the Lord-Treafurer, he could not abftain from the

remanent paffages of his behaviour, becaufe it was

alius ctntinuatus by the Lord Rea to the Pannel,

fiom the 13th of May to the 20th of May ; it is

anfwered, that after the tirft revealing, the Pannel

had no more to do in the neceffity of duty, becaufe

his Author was revealed : and whatever followed af-

ter difcovery made by the Pannel, would have tied

the Author and not the Pannel ; there being no
Law that might have punilhed the Pannel for (hitt-

ing his courfe after the revealing. But there being

manifeft hazard and danger in Law, to follow fur-

ther after the revealing of the bufinefs, which the

Author though: neither clear nor certain ; and the

Pannel not being confeious upon what mind the

Lord Rea made his Gift Information to him, which
might very readily have been upon malecontentment,

giudging and malice, his credulity to him was cru-

elty agaiuft the Noblemen. And his going forwards

after the revealing, was a manifeft ingagement of
himfelf, in the malice of the Author, and drawing
upon himfelf the opinion of greater.

And where it is alledged by the Pannel, that his

Behaviour cannot be counted in. the nature of
Leafings, punifhed by Act of Parliament, but alla-

nerly by way of illation and finifter conftrudion ;

the contrary is clear, by the three points of the Dit-
tay. And the Purfuer, in his reply, has moft juftly

challenged the Pannel as a defamer of Noblemen ;

becaufe their fame, honour and credit was unblame-
able before it was taxed by the Pannel ; and the

Lord Marquis brought under danger of the lofs of
life, honour and eftate.

And where it is pretended by the Pannel, that

the caufe of Lis fpeaking of thefe words to his Ma-
jefty, upon the Sunday of the Marquis's coming
to Court, was becaufe the Lord Rea told the Pan-
nel, that the Lord Seafortb had allured him, that

the Plot was for taking off the King and the Queen •,

firft, that excufe has no warrant from the Lord Rea's
depofuion ; next, in that fame conference betwixt the

Pannel and the Lord Rea upon the faid Sunday,

the Lord Rea told him it was an idle fear •, and
thirdly, it cannot be a pretext, becaufe that paffage

of the taking the King and Queen, is contained in

the relation made by the Lord Rea upon the 18 th
of May; and fo cannot be pretended as a new
information lately come to his knowledge, to wa-
ken, the Pannel to fuch a pernicious Counfcl. And
this (hall fuffice for anfwer to the Duply, which is

Vol. VII.

clofed wirh that which is contained in the Reply }

that the Pannel had no warrant of his fpeeches and

proceedings pofuive againft the Marquis ; nor co-

lour of warrant againft the three Earls, and neither

warrant nor a lour at all againft the Earl of Buc-

cleugb, againft whom the Pannel by his own confef-

lion, had nothing but the gutfs of the Lord Rea ;

which the Lord Rea not the lefs refufes» and affirms to

be the nomination of the Pannel. Buchowfoever it is

only agueis, by his own confefiion„ from his Author,

and yet in his lift he makes him a Plotter. And
albeit the like evidence of the Pannel's Calumnies

againft the other two Earls being undoubted, as

having no warrant at all from the Lord Rea's rela-

tion, wherein there is no fyllable of thefe Noble-

men ; and that the excufe made by the Pannel of

a verbal relation by the Lord Rea, has no probabi-

lity, and alio is contradicted by the Lord Rea, be-

ing poifed thereupon: Yet in thefe two Noblemen
the Pannel covers himfelf under the fhadow of a ver-

bal relation, againft that which himfelf drew up in

writing; but in the Lord Bucckugh's he is excluded

from all verbal relation, in refped of his own de-

pofuion, whereby he is manifrftly convinced of in-

curring the puniftitnent of the Acts of Parliament,

whereupon the Dittay is formed, as having named
him Plotter, when by his own depofuion he grants

it to be a guefs of the Lord Rea.

It is quadrupiy'd by the Pannel, that for anfwer

to the Triply, made by the Lord Advocate his Pur-

fuer, he repeats and oppones his defences contained

in the former exception and duply. And further

the Pannel add?, that where it is objected by my
Lord Advocate againft the Pannel, that he had no
ground nor caufe from the Lord Reds relation,

from the Pannel by word, to call the two Earls of

Haddington and Roxburgh Plotters; but by the

contrary, that the Lord Rea refufes and denies the

fame; again the which objection, the Pannel does

repeat and adhere to that article of his fecond depo-

fniun, dated the 24th of June in thefe words follow-

ing ; he faith, the Lord Rea did affirm to the Exa-
minant, that he had the forefaid Report, anent the

Earls ot Metros and Roxburgh, from the Lord Sea-

fortb, before the Pannel then examined made or

delivered this faid Paper or Lift to the Treafurer.

And in the article preceding in the fame depofition,

the Pannel affirms the Lord Rea told him this

;

whereby it evidently appears by the two articles

joined together, that the Pannel had ground for

that part of his reprefentafcon.

And whereas it is affirmed by my Lord Advo-
cate, that the Lord Rea denies the fame, this com-
paring of the Pannel's affertion, and the word of

the Lord Rea's denial together, the Lord Rea's

words will be found to import no direct nor clear

denial; the Parnel affirms that the Lord Rea told

him, that the Earl of Seafcrth told him, that the

faid two Earls were upon the fecrets of the bufinefs

of the Marquis; my Lord Rea's words in his derid

bearing, that the firft time the Lord Seafortb had

any fpeech with him, touching the faid Earls of
Haddington and Roxburgh, their being privy to the

particulars and fecrets of the Lord Hamilton's bufi-

nefs, was on the Monday after the Marquis's com-
ing out of Scotland. The Pannel affirms, that the

Lord Rea told him fuch a thing ; the Lord Ufa
fays, the Lord Seafortb fpake not to him any luch

matter beforf fuch a day : how do thefe two agree,

or contradict' one another ? The Pannel affirms the

Lord Rea told him ; my Lord Rea affirms my
O o 2 Lord
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Lord Scaforth told him not fuch a thing, before fuch

a day : what is that to the Pannel, if the Lord Sea-

forth had never told that to the Lord Rea, the

Lord Rea might have told it to the Pannel for all

that ? And where it is alledged for the fortifying of

the Triply by my Lord Advocate, that the Lord
Rea, in his depofition, denieth that he was acquaint-

ed with the lift of names, delivered by the Pannel,

or had any thing to do therein ; the Pannel affirms,

that this eludes not the particular words concern-

ing the two Earls ; becaufe of the denial of the ge-

neral lift, wherein they were ingroffed : for the man-
ner of the difcovery was left to the Pannel, when
the direction of the difcovery was given him. And
fo it was not needful that the Lord Rea fhould be ac-

quainted with the Papers, with the Pen, the Ink, the

Hour and the Manner of the writing •, becaufe that

was left to the Pannel. Neither can the general denial

of one piece of Paper, take away the Pannel's teftimo-

ny of the certain, determined, condefcended upon by
word. And for his word that he had no hand there-

in, is not meant de materia, affirmed by the Pan-
nel, reported to him againft the faid two Earls

;

becaufe he grants the fubftance in the preceding de-

pofition made by him thereanent. And as to that

relation by that lift, concerning the Earl of Buc-

cleugh as Plotter, for defence of the Pannel's depo-

fition, it is produced in thefe words, bearing, * And
4 further faith, (to wit, the Pannel) that the Lord
' Rea had told him, he could not guefs who alfo

' fhould be in the plot, unlefs it were the Lord Buc-
' cleugb ; of whom the Lord Rea faid, he heard him
• fpeak terrible words againft the King, at his own
' table in Holland.' There it is affirmed, that he fiif-

pecTed the Lord Buccleugh to be upon the Plot : if

fufpefted to be on the Plot by the Lord Rea, and
told by him to the Pannel ; the Pannel was neceffi-

tated to reveal the fame, yea in iifdem terminis, to

reveal him to be a Plotter ; whom he faid, he fuf-

pected to be upon the Plot. To this my Lord Ad-
vocate objected, my Lord Rea's denial, which are

in thefe words ; That the Pannel and Lord Rea
having fome fpeech together, who might be look'd

for in Scotland to take arms ; the Pannel, and not the

Lord Rea named the Lord Buccleugh. Whereupon
the Lord Rea told, that at the fiege of the Buffi, the

Lord Rea heard the Lord Buccleugh ufe fome
words, whereby the Lord Rea took the Lord Buc-

cleugh to have come malecontent out of England.

In this prefumed denial, there is contained a dif-

courfe betwixt the Pannel and the Lord Rea, as the

Lord Rea alkdges. And in this difcourfe, that

the Pannel fhould have named the Lord Buccleugh,

and not the Lord Rea ; this naming, is a naming
in the refpect of time firft or laft; for the Lord
Rea grants that he did name theLord Buccleugh, be-

caufe of the laft words of that claufe ; fo that his

denial refpecls only priority of time, but no ways

the Pannel's affertion ; for not a word of his afler-

tion is denied. But by the contrary, for corrobora-
tion of the Pannel's juft ground, concerning the
Earl of Buccleugh ; the Lord Rea makes addition
of more nor the Pannel had remembrance of; and
fo fortifies his affirmation, and proves no denial
thereof.

The Pannel adds further, for eluding of the mif-
taking of thefe his words, Sir, we know the .bufi-

nefs, but not the time, therefore do or die. It is af-
firmed by the Lord Rea, that he did hear of
his Majefty, that there was a danger fuggefted to
him •, which danger my Lord Advocate alledges to
have come from the Pannel's words. If a danger
but by the King's felf apprehended, then not a per-
fection, for a danger imports defenfive remedies
and not violent and malicious attempts ; yea, it im-
ports and implies a preventing, and not a perfec-
ting. And laftly, it clearly confirms the mentioned
intention of the Pannel's, expreffing of thefe words
which was to prevent his Majefty's danger. This
the Pannel's alledgance, is cleared in the Lord Rea's
depofition, made the 21ft of June; yea, this is my
Lord Rea's relation, to whom the Pannel never
fpake, fince the Pannel and he entered to their
Trial. As for the words, Sir, we know the buji-

nefs infallibly, this is no lye ; becaufe the Pannel and
the Lord Rea was at his Majefty's ten days before,
and affirmed the fame: the Pannel by relation

from the Lord Rea, and the Lord Rea from
others, and fo that is no lye. And that the Pannel
did not know the time, it is alledged in the contrary,
Ergo not no lye. As for the words do er die, by
my Lord Advocate's declaration, it is but con/ilium

perniciofum.. And that it is not mendacium, neither
can it be made nor interpreted mendacium, by any
probability or fenfe, and no malicious Counfel, as
is alledged againft the Pannel; confidering the
Pannel's declared intent, and the Lord Rea's
before-mentioned examination, wherein it is called

a danger, fo not a lye, and therefore not rightly

fubfumed.

My Lord Advocate repeats his former replies

and triplies, and defires my Lord Juftice to clofe

this procefs, fo that there be no further difpenfation

or reafoning herein, till anent the relevance or ir-

relevance of the Indictment. The Juftice by In-

terloquitor declares the procefs to be clofed ; and
continues Interloquitor upon the alledgances, pro-
poned by the Pannel againft the Dittay, and An-
swers made thereto by his Majefty's Advocate, to

IVednefday next, the feventh of December inftant

;

the perfbns of Affize warned apud Atla, to com-
pear the faid day in the hour of caufe, ilk perfon

under the pain of a thoufand Marks. And ordained

the Pannel to be returned to Ward, therein to re-

main in the mean time: whereupon my Lord Ad-
vocate aflied Inftruments.

Curia
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Curia Jujliciaria S. D. N. Regis tent' in pratorio burgi de Edinburgh, feptimo die menfis

Decembris, Anno Dom. Millejimo, SexcenteJimo, Trigefimo primo, per Honorabiles & Dif-

cretos Viros, Magiflros Alexandrum Colville de Blair, & Jacobum Robertoun Advocatum,

Jujliciarios deputatos nobilis & potentis Comitis Willielmi Comitis de Stratherne & Menteith,

Dom. Graham, Kilbrydc, & Kynpont, & Prafidis fecreti Concilii & Jufticiarii generalis

di£i. S. D. N. Regis totius Regni fui Scotia?, ubilibet confiitut. SeSiis vocatis Gf Curia

legitime affirmata.

bitran'

JAMES Lord Uchiltrie, delated of the Crimes

forefaid, mentioned in his indictment*

Purfuer.

Sir Thomas Hope of Craighall, Knight and Baro-

net ; his Majefty's Advocate for his Highnefs's

hntiies.

Prolocutors in Defence.

Mr. Robert Nairne.

Mr. Alexander Pier/on, i. Advocates.

Gilbert Neil/on.

uei<

}

The Lord Uchiltrie being entered upon Pannel,

produced to my Lord Juftice, an Aft of the Lords

of his Majefty's fecret Council, for continuation of

this Diet, and of all further Trial or Proceeding

againft him, for the Crimes contained in his Dittay,

to the firft day of February next to come ; of the

whilk Acl of Council the tenor follows : Apud Ha-
]yrudhoufe fexio die men/is Decembris, Anno Dom.
Millejimo, SexcenteJimo, Tricefimo primo. The Lords
of the fecret Council, for fome fpecial caufes and

confiderations, ordains and commands his Majefty's

Juftice, Juftice-Clerk and their Deputies, to con-

tinue all farther Trial and Proceeding againft James
Lord Uchiltrie, upon the Crimes whereof he has

been accufed before them, till the firft day of Fe-

bruary next. VVhereanent the extraft of this -Act

fhall be unto them a Warrant, extraclum de libris

atlorum fecreti Confilii S. D. N. Regis, per me

Jacobum Prymrofe Clericum ejufdem, fub meis figno

& fubferiptione manualibus, fie fubferibitur Jacobus

Prymrofe. According to the which A<51 of Council,

Warrant and Command aforefaid, therein contained,

the Juftice continues all further Trial and Proceeding

againft the faid James Lord Uchiltrie, upon the

Crimes aforefaid, unto the faid firft day of Fe-

bruary next to come : And ordained him to be taken

back again to his Ward, therein to remain in fure

firmance, till the faid day. The whole perfons of

Afiize, called upon by their names, are of new
warned, apud Aila, to compear before his Majefty's

Juftice, the faid firft day of February next to come,

in the hour of Caufe ; ilk perfon under the pain of

one thoufand Marks. Whereupon my Lord Ad-
vocate afked Inftruments, Extraclum de libris ac-

torum adjournalis S. D. N. Regis, per me Johannem
Bannatyne, Clericum depulatum honorabilis viri,

Dom. Georgii Elphingfton de BIythifwood, militis,

Clerici Jufticiarii principalis diili S. D. N. Regis,

&? diclorum Curiarum, Teftan. his meo figno & fub-

feriptione manualibus.

Sic Subfcribituri

Johannis Bannatyne Clericus deputatus Clerici

Jufticiaria Generalis S. D. N. Regis, Teftan.

his meisfigno &fubferiptione.

The Lord Uchiltrie appearing on the' faid ift of

Feb. was fentenced to perpetual Imprifonment*.

XIX.

" * The Lord Uchiltrie, a Man of a fubtil Spirit and good Parts, had not thofe Endowments of his mind been ftained with
" fome ill Qualities, his Malice againft the Marquis of Hamilton was hereditary, he being the Son of Capt. James Stewart,
" who in King James's minority, when the Hamilton* were groundlefsly and in a mock Parliament attainted, carried the Title
" of Earl of drran and poffeffed their Fortunes." Burnet's Memoirs of the Dukes of Hamilton, p. n, and 12. where he re-

lates the whole bufinefs ; and page 12. fays, " This was a Calumny, than which Hell could not have for£ed a fouler, for

Lord Uchiltrie judged that this would infallibly have produced one of two effects, either raifed fuch a Jealoufy in the King's

[ling, in which his Honour was now lo tar engag'd ; a Itain mould lie on him thro' all Europe. Lord Wefioi
' ftory to the King, whether provoked to it out of hatred to the Marquis, or mov'd from his zeal and duty to the King, fhall

1 not be determined ; tho' the laft was pretended by him, in many of his Letters to the Marquis. But his Majefty knew the
' Marquis too well, and underftood all his motions and the progrefs of this Affair, too exaftly, to give any credit to this For-
' gery. And page 13. " But the Marquis was not able to lie under fuch terrible Imputations, wherefore he preffed that
1 Uchiltrie might be put to it, to prove what he had alledg'd : but all he offered againft Ram/ay was only a prefumption, which
1 Ram/ay denied, and Rea affirm'd ; fo that they were both put under Bail, and nothing appear'd that did touch the Marquis :

' for tho' Ram/ay had been as guilty as the Lord Rea call'd him, that left no Imputation on him, fince none can be made
anfwerable for thofe they employ, unlefs it appear that they followed the Inftrudtions given them. So the Marquis was

1 difpatched to Germany. Lord Uchiltrie had charged the Marquis with Treafon, and failing fo totally in his Probation, was
fent down to Scotland to be tried, where he had a legal and free Trial for his falfe Charge, before the Juftice-General, and
fuch Aneflbrs as were appointed to fit with him, by the Privy-Council : and had the Marquis repaid him in his own Coin, he
could not have efcap'd capital Punilhment. But he was fatisfied with his own juftification, and fuch a Cenfure put on the

. Calumniator, as might deter others from the like Attempts. Wherefore he was condemn'd to perpetual Imprifonment in

Blackne/s Caftle, and he continued there for twenty Years."
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XX. The Trial of yohn Lilburn and "John Wharton, for

Printing and Publifhing feditious Books. In the Star-

Chamber, Feb. 9. 1637. 13 Car. I.

The Lord Archbifhop of Canterbury.

The Lord-Keeper, Lord Coventry.

The Lord-Treafurer, Bifhop of London.

The Lord Privy-Seal, Earl of Manchefter-.

The Earl-Marfhal, Earl of Arundel.

The Earl of Salijbury.

The Earl of Dorfet.

BEFORE.
Lord Cottington.

Lord Newburgh.

Lord Chief-Juftice Bramfton.

Sir Henry Vane.

Mr. Secretary CWfo.
Mr. Secretary Windbank.

Judge J«»«, and others.

(PON Tut/day the nth or

December, 1637, I was treacheroufly

and Judafly betrayed (by one that I

fuppofed to be my friend) into the

hands of the Purfuivant, with four of

his alTiftants, as I was walking in Soper-

lane, with one John Chilburne, fervant to old Mr.

John Wharton, in Bow-lane, a Hot-prefTer.

And about twelve of the Clock the next day, I

was committed to the Gatehoufe, by Sir John Lamb,

the Prelate of Canterbury's Chancellor, with others,

without any examination at all, for fending of facti-

ous and fcandalous Books out of Holland into Eng-

land. And having not been at the forefaid prifon a-

bove three days, I was removed, by a warrant from

the Lords of the Counc 1 to the Fleet, where I nbw
remain. And after my being there fome time, I drew

a Petition to the Lords of the Council for my
liberty : and their anfwer to it was, that I fhould

be examined before Sir John Banks, the King's

Attorney : The copy of which examination, thus

follows.

UpOn Tuefday the 14th of January, 16 tf. I was

had to Sir John Banks the Attorney-General's Cham-
ber, (now Lord Chief-Juftice of the Court of Pitas)

and was referred to be examined by Mr. Cockjhey his

chief Clerk ; and at our firft coming together, he did

kindly inn-eat me, and made me fit down by him,

and put on my hat, and began with me after this

manner : Mr. Lilburn, what is your Chriftian name ?

I faid John. Did you live in London before you went

into Holland? Yes, that I did. Where? Near Lon-

don-ftone? With whom there? With Mr. Thomas

Hew/on. What Trade is he ? A dealer in Cloth, I

told him. How long did you ferve him ? About five

years. How came you to part ? After this manner

:

I perceiving my Matter had an intention to leave off

his Trade* I often moved him that I might have my
liberty, to provide for myfelf, and at the laft he con-

defcended unto it ; and fo I went into the Country,

to have the confent of my friends ; and after that

went into Holland. Where were you there? At Rot-

terdam. And from thence you went to Amjlcrdam?

Yes, I was at Amfterdam. What Books did you fee

• in Holland? Great ltore of Books, for in every Book-

feller's fhop as I came in, there were great itore of

Books. I know that, but I afk you, if you did fee

Dr. Buftwick's Anfwer to my Mafters's Information,

[Written by John Lilburn.]

nth or 1 2th of and a Book called bis Litany? Yes, I faw them
there ; and if you pleafe to go thither, you may buy
an hundred of them at the Bookfellers, if you have
a mind to them. Have you feen the Unbijhoping of
Timothy and Titus, the Looking-glafs, and a Breviate

of the Bijhop's late-Proceedings ? Yes, I have, and
tnofe alfo you may have there, if you pleafe to fend
for them. Who printed all thofe Books? I do not
know. Who was at the charges of printing them ?

Of that I am ignorant. But did you not fend over
fome of thefe Books ?

Lilburn. I lent not any of them over. Do yea
know one Hargujl there ? Yes, I did fee fuch a man.
Where did you fee him? I met with him one day
accidentally at Amfterdam. How oft did you fee him
there? Twice upon one day. But did not he fend

over Books ? If he did, it is nothing to me, for his

doings are unknown to me. But he wrote a Letter,

by your directions, did he not? What he writ over
I know no more than you. But did you fee him no
where eife there ? Yes, I faw him at Rotterdam. What
conference had you with him ? Very little. But why
do you afk me all thefe queftions? thefe are befide

the matter of my imprifonment •, I pray come to the

thing for which I am accufed, and imprifoned. No,
thefe are not befide the bufinefs, but do belong to the

thing for which you are imprifoned. But do you
know of any that lent over any Books ?

Lilburn. What other men did, doth not belong to

me to know or fearch into; fufficient it is for me to

look well to my own occafions. Well, here is the

examination of one Edmund Cbillington, do you
know fuch a one ? Yes. How long have you been ac-

quainted with him ? A little before I went away, but

how long, I do not certainly know. Do you know
one John Wharton ? No. Do you not ? He is a Hot-
preffer. I know him, but I do not well remember his

other name. How long have you been acquainted with

him, and how came you acquainted ? I cannot well

tell you. How long do you think ? I do not know.
What Speeches had you with Chillington fince you
came to town ? I am not bound to tell you : but Sir

(as I faid before) why do you afk me all thefe quef-

tions ; thefe are nothing pertinent to my imprifon-

ment, for I am not imprifoned for knowing and

talking with fuch and fuch men, but for fending over

Books-, and therefore I am not willing to anfwer

you to any more of thefe queftions, becaufe I fee

you
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you go about by this examination to infnare me:

for feeing the things for which lam impiifoncd can-

not be proved againft me, you will get other mat-

ter out of my examination ; and therefore if you

will not afk me about the thing laid to my charge,

I fhall anfwer no more. But if you will afk of that,

I fhall then anfwer you, and do anfwer, that for the

thing for which I am imprifoned, which is for fending

over Books, lam clear, fori fent none: and of any

other matter that you have to accufe me of, I know
it is warrantable by the Law of God, and I think

by the Law of the Land, that I may ftand upon my
juft defence, and not anfwer to your interrogatories}

and that my accufers ought to be brought face to

face, to juftify what they accufe me of. And this is

all the anfwer that for the prefent I am willing to

make : and if you afk me of any more things, I fhall

anfwer you with filence. At this he was exceeding

angry, and faid, there would be a courfe taken

with me to make me anfwer. I told him, I did not

regard what courfe they would take with me ; only

this I defire you to take notice of, that I do not re-

fufe to anfwer out of any contempt, but only be-

caufe I am ignorant of what belongs to an examina-

tion, (for this is the firft time that ever I was exa-

mined;) and therefore I am unwilling to anfwer to

any impertinent queftions, fot fear that with my an-

fwer, 1 may do myfelf hurt.

This is not the way to get liberty : I had thought

you would have anfwered punctually, that fo you
might have been difpatched as fhortly as might be.

Lilburn. I have anfwered punctually to the thing

for which I am imprifoned, and more I am not

bound to anfwer, and for my liberty I muft wait

God's time.

You had better anfwer, for I have two examina-

tions wherein you are accufed. Lilburn. Of what am
I accufed ? Cbillington hath accufed you for printing,

ten or twelve thoufand of Books in Holland, and
that they ftand you in about eighty pound, and that

you had a Chamber at Mr. John Foot's, at Delft,

where he thinks the Books were kept, and that you
would have printed the Unmajking of the Myftery of

Iniquity, if you could have got a true Copy of it.

I do not believe that Cbillington faid any fuch things ;

and if he did, I know, and am fure, that they are

all of them lyes. You received money of Mr.
Wharton fince you came to Town, did you not ?

What if I did ? It was for Books ? I do not fay fo.

For what fort of Books was it ? I do not fay it was

for any, and I have already anfwered you all, that

for the prefent I have to anfwer; and if that will

give you content, well and good ; if not, do what
you pleafe. If you will not anfwer no more (here I

told him, if I had thought he would have infilled

upon fuch impertinent queftions, I would not have

given him fo many anfwers) we have power to fend

you to the place from whence you came. You may
do your pleafure, faid I. So he called in anger for

my Keeper, and gave him a ftricl: charge to look

well to me. I faid, they fhould not fear my running

away. And fo I was fent down to Sir John Banks

himfelf. And after he had read over what his

man had writ, he called me in, and faid, I perceive

you are unwilling to confefs the truth.

Lilburn. No, Sir, I have fpoken the truth. Sir

John Banks. This is your examination, is it not ?

What your man hath writ, I do not know. Come
near, and fee that I read it right. Sir, I do not own
it for my examination, for your man hath writ

what it pleafed him, and hath not writ my anfwer ;

for my anfwer was to him, and fo it is to yoj, that

for the thing for which I am imprifoned (wiiich is

for fending over Books) I am clear, for I did not

fend any, and for any other matter that is laid to my
charge, I know it is warrantable by the Law of
God, and I think by the Law of the Land, for me
to ftand upon my juft defence, and that my accufers

ought to be brought face to face, to juftify what
they accufe me of: and this is all that I have to fay

for the prefent. You muft fet your hand to this

your examination. I befeech you, Sir, pardon me,
I will fet my hand to nothing but what 1 have now
faid, So he took the pen and writ, " The examined
" is unwilling to anfwer to any thing but that for

" which he is imprifoned." Now you wili fet your
hand to it? I am not willing, in regard I do not own
that which your man hath writ; but if it pleafe you
to lend me the pen, I will write my anfwer, ar.d fee

my hand to it. So he gave me the pen, and I begun
to write thus :

" The anfwer of me John Lilburn
" is," and here he took the pen from me, and faid

he could not ftay, that was fufficient. Then one of

my Keepers afked him if they might have me back

again ? and he faid yea : for he had no order for my
inlargemenr.

And about ten or twelve days after, I was

had forth to Grays-Inn again ; and when I came

there, I was had to the Star-Chamber office; and

being there, as the order is, I muft enter my ap-

pearance, they told me. I faid, to what ? For I was

never ferved with any Subpoena ; neither was there

any Bill preferred againft me, that I did hear of.

One of the Clerks told me, I muft firft be examined,

and then Sir John would make the Bill. It feems

they had no grounded matter againft me for to

write a Bill, and therefore they went about to make

me betray my own innocency, that fo they might

ground the Bill upon my own words : and at the en-

trance'of my appearance, the Clerk and I had a

deal of difcourfe, (the particulars whereof for bre-

vity fake I now omit ;) but in the conclufion he de-

manded money of me, for entring ofmy appearance

:

and I told him I was but a young man, and a pri-

foner, and money was not very plentiful with me,

and therefore I would not part with any money up-

on fuch terms. Well (faid he) if you will not

pay your fee, I will dafh out your name again. Do
what you pleafe (faid I) I care not if you do ; fo

he made complaint to Mr. Goad, the Mafter of the

Office, that I refufed to enter my appearance. And
then I was brought before him, and he demanded of

me what my bufinefs was? I told him, I had no bu-

finefs with him, but I was aprifoner in the Fleet, and

was fent for, but to whom and to what end I do not

know, and therefore if he had nothing to fay to me,

I had no bufinefs with him. And then one of the Clerks

faid, I was to be examined. Then Mr. Goad faid, Ten-

der him the Book : fo I looked another way, as though

I did not give ear to what he faid ; and then he bid

me pull off my Glove, and lay my hand upon the

Book. What to do, Sir ? Said I. You muft fwear,

faid he. To what ? That you fhall make true anfwer

to all things that are afked you. Muft I fo, Sir ? but

before I fwear, I will know to what I muft fwear.

As foon as you have fworn, you fhall, but not be-

fore. To that I anfwered, Sir, I am but a young

man, and do not well know what belongs to the na-

ture of an Oath, and therefore before I fwear, 1 will

be better advifed. Saith he, how old are you ? A-
bout twenty years old, I told him. You have re-

ceived the Sacrament, have you not ? Yes, that I

have.



288 2.O. The Trial of ]. Lilburn and]. Wharton, 13 Car. L
have. And you have heard the Minifters deliver

God's word, have you not ? I have heard Ser-

mons. Well then, you know the holy Evangelifls ?

Yes, that I do. But, Sir, though I have received the

Sacrament, and have heard Sermons, yet it doth not

therefore follow that I am bound to take an Oath,

which I doubt of the lawfulnefs of. Look you here

faid he (and with that, he opened the Book) we de-

fire you to fwear by no foreign thing, but to fwear

by the holy Evangelifls. Sir, I do not doubt or

queftion that -, I queftion how lawful it is for me to

fwear to I do not know what. So fome of the

Clerks began to reafon with me, and told me every

one took that Oath ; and would I be wifer than all

other men ? I told them, it made no matter to me
what other men do 5 but before I fwear, I will know
better grounds and reafons than other mens practices,

to convince me of the lawfulnefs of fuch an Oath,

to fwear I do not know to what. So Mr. Goad bid

them hold their peace, he was not to convince any

man's confcience of the lawfulnefs of it, but only

to offer and tender it. Will you take it or no, faith

he ? Sir, I will be better advifed firft ; Whereupon
there was a Meffenger fent to Sir John Banks, to

certify him, that I would not take the Star- Cham-
ber Oath. And alfo to know of him what fhould

be done with me. So I looked I mould be com-
mitted clofe prifoner, or worfe. And about an hour

after came Mr. Cockjhey, Sir John's chief Clerk :

What (faid he) Mr. Lilburn, it feems you will not

take your Oath, to make true anfwer ? I told him,

I would be better advifed before I took fuch an

Oath. Well then (faith he) you muft go from
whence you came.

Upon Friday the 9th of February, In the morn-
ing, one of the Officers of the Fleet came to my
Chamber, and bid me get up and make me ready to

go to the Star-Chamber-Bar forthwith. I having no
time to fit myfelf, made me ready in all hafte to go.

And being at the bar, Sir John Banks laid a verbal

accufation againft me ; which was, that I refufed to

anfwer, and alfo to enter my appearance, and that I

refufed to take the Star-Chamber Oath : and then

was read the Affidavit of one Edmond Chillington,

Button-feller, made againft Mr. John Wharton and
myfelf-, the fum of which was, that he and I had
printed at Rotterdam in Holland, Dr. Baftwick's an-

fwer, and his Litany, and divers other fcandalous

Books. And then after I had obtained leave to

fpeak, I faid, My noble Lords, as for that Affida-

vit, it is a moft falfe lye and untrue.

Lord-Keeper. Why will you not anfwer? Lilburn.

My honourable Lord, I have anfwered fully before

Sir John Banks to all things that belong to me to

anfwer unto ; and for other things, which concern

other men, I have nothing to do with them. But
why do you refufe to take the Star-Chamber Oath ?

Moft noble Lord, I refufed upon this ground, be-
caufe that when I was examined, though I had fully

anfwered all things that belonged to me to anfwer
unto, and had cleared myfelf of the thing for which
I am imprifoned, which was for fending Books out
of Holland, yet that would not fatisfy and give con-
tent, but other things were put unto me, concerning

other men, to infnare me, and get further matter

againft me ; which I perceiving, refufed, being not

bound to anfwer to fuch things as do not belong un-
to me. And withal I perceived the Oath to be an
Oath of inquiry ; and for the lawfulnefs of which
Oach, I have no warrant, and upon thefe grounds I

did, and do ftill refufe the Oath. Upon this fome of

the King's Counfel, and fome of the Lords fpoke :

Would I condemn and contradict the laws of the land,

and be wifer than all other men, to refufe that, which

is the Oath of the Court, adminiftred unto all that

come there ? Lord Keeper. Well ; tender him the

Book. I {landing againft the Prelate of Canterbury's

back, he looked over his fhoulder at me, and bid

me pull off my glove, and lay my hand upon the

Book. Unto whom I replied, Sir, I will not fwear

;

and then directing my fpeech unto the Lords, I faid,

Moft honourable and noble Lords, with all reve-

rence and fubmiffion unto your Honours, fubmit-

ting my body unto your Lordfhips pleafiire, and
whatfoever you pleafe to inflict upon it, yet muft I

refufe the Oath. My Lords, faid the Arch-Prelate

(in a deriding manner) do you hear him ? he faith,

with all reverence and fubmiffion he refufeth the

Oath. Well, come, come (faid my Lord-Keeper)

fubmit yourfelf unto the Court.

Lilburn. Moft noble Lords, with all willingnefs,

I fubmit my body unto your Honour's pleafure , but

for any other fubmiffion, moft Honourable Lords,
I am confeious unto myfelf, that I have done nothing

that doth deferve a convention before this illuftrious

Affembly ; and therefore for me to fubmit, is to

fubmit I do not know wherefore.

Earl of Dorfet. My Lords, this is one of their

private fpirits ; do you hear him, how he ftands in

his own juftification ? Well, my Lords, faid the great

Prelate, this fellow (meaning me) hath been one of

the notorioufeft difperfers of libellous Books that is

in the Kingdom ; and that is the Father of them all

(pointing to old Mr. Wharton).

Lilburn. Sir, I know you are not able to prove,

and to make that good which you have faid. I

have teftimony of it, faid he. Then faid I, produce
them in the face of the open Court, that we may fee

what they have to accufe me of; and I am ready

here to anfwer for myfelf, and to make my juft de-

fence. With this he was filent, and faid not one word
more to me : and then they afked my Fellow Soldier,

old Mr. Wharton, whether he would take the Oath,

which he refufed, and began to tell them of the Bi-

fhops cruelty towards him ; and that they had had
him in five feveral Prifons within thefe two years, for

refufing the Oath. And then there was filence, af-

ter which was read how the • Court had proceeded

againft fome that had harboured Jefuits and Semi-
nary-Priefts (thofe Traitors) who refufed to be exa-

mined upon Oath ; and in regard that we refufed

likewife to be examined upon Oath, it was fit, they

faid, that we fhould be proceeded againft, as they

were. So they were the precedent by which we were

cenfured, though their caufe and ours be much un-

like, in regard theirs were little better than Trea-

fon ; but our crime was fo far from Treafon, that

it was neither againft the glory of God, the honour
of the King, the laws of the land, nor the good
of the Commonwealth : but rather for the maintain-

ing of the honour of them all, as all thofe that read

the Books without partial affections and prejudicate

hearts can witnefs and declare ; and if the Books had

had any Treafon, or any thing againft the Law of

the Land in them, yet we were but fuppofedly guilty;

for the things were never fully proved againft u?.

Indeed there were two Oaths read in Court, which

they faid were fworn againft us by one man, but he

was never brought face to face, and in both his

Oaths he hath forfworn himfelf, as in many parti-

culars thereof we are both able to make good. In

the conclufion, my Lord-Keeper flood up, and Ciid,

3 My
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My Lords, I hold it fir, that they fhould be both for

their contempt committed clofe Prifoners till Tuefday

next ; and if they do not conform themfelves be-

twixt this and then to take the Oath, and yield to

be examined before Mr. Goad, then that they mall

be brought hither again, and cenfured, and made an

example. Unto which they all agreed •, and fo we

•were committed clofe Prifoners, and no Friends ad-

mitted to come unto us.

In Camera Stellat' coram Concilio ibidem 9. die Febr.

Anno 13 Car. Regis.

« T T Pon Information this day to this Honourable
« \J Court, by Sir John Banks Knight, his

* Majefty's Attorney-General, That John Lilburn
1 and John Wharton, who are now at the Bar of
' this Court, were the 24th of January laft ordered

* to be examined upon Interrogatories touching

' their unlawful printing, publifhing, and dif-

* perfing of libellous and feditious Books, contrary

* to the Decree of this Court, which was verified by
4 Affidavit: and being brought up to the Office to

* appear and be examined accordingly, the faid

1 Lilburn refufed to appear, and both of them de-
1 nied to take an Oath to make anfwer to Interro-

* gatories, as appears by Certificate of Mr. Goad:
* it was humbly prayed that their appearance may
* be recorded, they being now prefent in Court,
4 and that they may now have their Oaths tendred

* unto them ; which if they (hall refufe to take, that

* then this Court will proceed to a cenfure againft

* them for their high contempt therein, as hath
c been ufed in like cafes, which the Court held fit

:

* And hath therefore ordered, That their appearance
* (hall be recorded, as is defired. And for that the

' faid Delinquents do now again mod contemptu-
* oufiy refufe to take their Oaths now tendred to

* them in open Court, their Lordfhips have further

* ordered, That the faid Lilburn and Wharton fliall

* be remanded to the prifon of the Fleet, there to re-

' main clofe Prifoners until they conform them-
c felves in obedience to take their Oaths, and be
' examined ; and that unlefs they do take their

* Oaths, and yield to be examined by Monday-
' night next, their Lordfhips will, on the laft fit-

* ting of this Term, proceed to cenfure againft

' them for their contempts therein, as is defired.'

And upon Monday after we were had to Gray's-

Inn, and I being the firft there, Mr. Goad faid to

me, according to the Lords order upon friday laft,

I have fent for you to tender the Oath unto you. Sir,

I befeech you, let me hear the Lord's order. So he
caufed it to be read unto me, and then tendered me
the Book. Well Sir, faid I, I am of the fame mind
I was ; and withal I underftand, that this Oath is one
and the fame wi'th the High Ccmmiffion Oath, which
Oath I know to be both againft the Law of God,
and the Law of the Land ; and therefore in brief I

dare not take the Oath, though I fuffer death for

the refufal of it. Well, faid he, I did not fend for

vou to difpute with you about the lawfulnefs of it,

but only according to my place to tender it unto you.

Sir, I dare not take it, though I lofe my life for the

refufal of it. So he faid, he had no more to fay to

me ; and I took my leave of him, and came away.
And after that, came the old man, Mr. Wharton,
and it was tendred unto him, which he refufed to

take : and (as he hath told me) he declared unto him
how the Bifhops had him eight times in prifon for

the refufal of it, and he had fuffered the Bifhops
Vol. VII.

mercilefs cruelty for many years together, and he

would now never take it as long as he lived ; and

withal told him, that if there were a Cart ready at

the door to carry him to Tyburn, he would be hang-

ed, before ever he would take it. And this was that

day's bufinefs.

Upon the next morning, Feb. 13. about feven a-

clock, we were had to the Star-Chamber Bar againj

to receive our cenfure; and flood at the Bar about

two hours before Sir John Banks came : but at laft

he began his accufation againft us, that we did ftill

continue in our former ftubbornnefs. And alfo there

was another Affidavit of the forefaid Edmund Cbil-

lington's read againft us ; the fum of which was, that

I had confefTed to him, that I had printed Dr. Baft-

wick's Anfwer to Sir John Banks's Information, and

his Litany ; and another Book, An Anfwer unto cer-

tain Objeclions ; and another Book of his called, The

Vanity and Impiety of the old Litany ; and that I had

divers other Books of Dr. Baftwick's a printing. And
that Mr. John Wharton had been at the charges of

Printing a Book called, A Breiiale of the Bifhops

late Proceedings; and another Book, called Six-

teen new Queries, and divers other factious Books

:

and that one James Ouldain, a Turner in Weflmin-

fter-hall, had difperfed divers of thefe Books. Then
I faid after this manner: Moft noble Lords, I be-

feech your Honours, that you would be pleated to

give me leave to fpeak for myfelf, and to make my
juft defence; and I fliall labour fo to order my
fpeeches, that I fhall not give your Honours any ju(t

diftafte ; and withal fhall do it with as much brevi-

ty as I can. So having obtained my defire, I began

and faid, My Lords, it feems there were divers Books

fent out of Holland, which came to the hands of one

Edmund Chillington, who made this Affidavit a-

gainft us ; and, as I underftand, he delivered divers

of thefe Books unto one John Chilburne, fervant to

this old man Mr. Wharton-, and his mafter being

in prifon, he difperfed divers of them for the fore-

faid Chillington's ufe; whereupon the Books were ta-

ken in his cuftody : he being found difperfing of

them, goes to one Smith, a Taylor in Bridewell,

(as I am informed) and defires him to get his peace

made with the Bifhops. Whereupon he covenants

with fome of the Bifhops creatures, to betray me in-

to their hands, being newly come out of Holland,

which (as he faid) did fend over thefe Books. So,

my Lords, he having purchafed his own hberty,

lays the plot for betraying me, and 1 was taken by

a Purfuivant and four others of his affiftants, walk-

ing in the ftreets with the forefaid John Chilburne,

who had laid and contrived the plot before, (as I am
able to make good ;) and the next morning I was

committed by Sir John Lamb to the Gateboufe. Now,
my Lords, I do proteft before your Honours on the

word of a Chriftian, that I did not fend over thefe

Books, neither did I know the Ship that brought

them, nor any that belongs to the Ship, nor to my
knowledge did never fee with my eyes, either th£

Ship, or any that belongs unto it.

And being at the Gate-houfe, I was removed (by

fix of your Honours) to the Fleet, at which time

the faid Chillington was removed from Bridewell to

Newgate ; and being kept clofe there, he, by their

threats and perfuafions, and the procuring of his

own liberty, goes and accufes me for printing ten

or twelve thoufand Books in Ho/land. And at my
examination before Sir John Banks, I cleared my-
felf of that ; and upon Friday laft he made an Affi-

davit againft me, in which he hath moft falfly for-

P p fworn
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fworn himfelf, and to-day he hath made another,

which is alfo a mod faife untruth: and withal, my
Lords, he is known to be a notorious lying fellow,

and hath accufed me, for the purchafing of his own
liberty, which he hath got. And therefore, I be-

feech your Honours, to take it into your ferious con-

fideradon, whether I am to be cenfured upon fuch

a fellow's Affidavit or no. Then faid the Lord-
Keeper, thou art a mad fellow, feeing things are

thus, that thou wilt not take thine Oath, and an-

fwer truly.

My honourable Lord, I have declared unto you

the real truth ; but for the Oath, it is an Oath of

Inquiry, and of the fame nature as the High-Com-
miffion Oath •, which Oath I know to be unlawful

;

and withal I find no warrant in the word of God, for

an Oath-of Inquiry, and it ought to be the director

of me in all things that I do: and therefore, my
Lords, at no hand, I dare not take the Oath. (When
I named the word of God, the Court began to

laugh, as though they had had nothing to do with it.)

My Lords (faid Mr. Goad) he told meyefterday, he

durft not take the Oath, though he fuffergd death

for the refufal of it. And with that my Lord Privy-

Seal fpoke : Will you (faid he) take your Oath, that

that which you have faid is truer My Lord (faid I)

I am but a young man, and do not well know what
belongs to the nature of an Oath, (but that which I

have faid, is a real truth) but thus much ; by God's
appointment, I know an Oath ought to be the end
of all controverfy and ftrife, Heb. vi. 16. and if it

might be fo in this my prefent caufe, I would fafely

take my Oath, that what I have faid is true. So they

fpoke to the old man my fellow partner, and afked

him whether he would take the Oath. So he defired

them to give him leave to fpeak; and he began to

thunder it out againfl: the Bifhops, and told them,
they required three Oaths of the King's Subjects;

namely, the Oath of Churchwardenfhip, and the

Oath of Canonical Obedience, and the Oath ex

Officio , which (faid he) are all againfl: the Law of the

Land, and by which they deceive and perjure thou-

fands of the King's Subjects in a year. And withal,

my Lords, (faid he) there is a maxim in Divinity, that

we fhould prefer the glory of God, and the Good of

our King and Country, before our own lives. But
the Lords wondringto hear the old man begin to

talk after this manner, commanded him to hold his

peace, and to anfwer them, whether he would take

the Oath or no ? To which he replied, and defired

them to let him talk a little, and he would tell

them by and by. At which all the Court burft out

a laughing; but they would not let him go on,

but commanded filence, (which if they would have

let him proceed, he would have fo pepper'd the

Bifhops, as they were never in their lives in an

open Court of Judicature.) So they afked us again,

whether we would take the Oath? which we both

again refufed ; and withal I told them, that for the

reafons before I durft not take it. Then they faid,

they would proceed to cenfure. I bid them do as

they pleafed, for I knew myfelf innocent of the

thing for which I was imprifoned and accufed; but

yet notwithftanding did fubmit my body to their

Honours pleafure. So they cenfured us 500/. a-

piece; and then flood up Judge Jones, and faid, it

was fir, that I being a young man, for example fake,

fhould have fome corporal punifhment inflicted upon

Tne. So my cenfure was to be whipt, but neither

time nor place allotted. And for the old man, in

regard of his age, being eighty-five years old, they

would fpare his corporal punifhment, though (faid

they) he deferves it as well as the other (meaning
me) yet he fhould ftand upon the Pillory : but I

could not underftand or perceive by my cenfure
that I was to ftand upon the Pillory. And when I
came from the Bar, I fpoke in an audible voice, and
faid, My Lords, I befeech God to blefs your Ho-
nours, and to difcover and make known unto you
the wickednefs and cruelty of the Prelates.

In Camera Stellata coram Concilio ibidem 1 3 die Febr.
Anno decimo tertie Car. Regis.

' "\X7"Hereas, upon Information
' VV the ninth of this inftant Ft

to this Court

February, by Sir
' John Banks Knight, his Majefty's Attorney- Gene-
' rai, that John Lilburn and John Wharton (thea
' prefent at the Bar) were the 24th of January laft

' orderered to be examined upon Interrogatories
' touching their unlawful printing, importing,
' publifhing, and difperfing of libellous and fedi-
' tious Books, contrary to the Decree of this Court,
' which was verified by Affidavit; and being
' brought up to the Office to appear and be exa-
' mined, the faid LUburn refufed to appear, and
' both of them denied to take an Oath to make
' fome anfwer to Interrogatories, as appeared by
' the certificate of Mr. Goad, Deputy-Clerk of this
' Court: the Court did on that day order, that
' their appearances fhould be recorded, they being
' prefent in Court as aforefaid ; and that in refpect
' the faid Delinquents did then again contemptuouily
' refufe to take their Oaths tendred to them in open
' Court, they fhould be remanded to the prifon of
' the Fleet, there to remain clofe prifoners, until
' they conformed themfelves in obedience to take
' their Oaths and be examined; and that unlefs
' they did take their Oaths, and yield to beexami-
' ned by Monday-night next then next following,
' and now laft paft, their Lordfhips would on this
' fitting-day proceed to a cenfure againfl them for
' their contempts therein. Now this day the faid
' Lilburn and Wharton being again brought to the
' Bar, his Majefty's faid Attorney informed this
' honourable Court, that they ftill continued in

' their former obftinacy, and contemptuoufly re-
* fufed to take their Oaths, to make true anfwer to
' the Interrogatories, although they had been fent
' for, and their Oaths affented to be given unto them
1 by Mr. Goad, Deputy-Clerk of this Court, who
1 now certified the fame in Court : and therefore
1 his Majefty's faid Attorney humbly pleaded on his
! Majefty's behalf, that their Lordfhips would now
: proceed to cenfure againfl: the faid Delinquents,
; for their great contempts and difobedience there-
;

in. Whereupon their Lordfhips endeavoured, by
;

fair perfuafions, to draw them to conformity and
obedience, and withal offered, that if they yet

would fubmit and take their Oaths, their Lordfhips

would accept thereof, and not proceed to cenfure

againfl: them. But fuch was the infufferable dif-

obedience and contempt of the faid Delinquents,

that they ftill perfifted in their former obftinacy,

and wilfully refufed to take their Oaths. In re-

fpeft whereof the whole Court did with an unani-

mous confent, declare and adjudge the faid Lil-

burn and Wharton guilty of a very high contempt
and offence, of dangerousconfequence and evil ex-

ample, and worthy to undergo very fharp, fevere,

and exemplary cenfure, which might deter others

from the like prefumptuous boldnefs in refufing

' to
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« to take a legal Oath \ without which, many
« great and exorbitant offences, to the prejudice

« and danger of his Majefty, his Kingdoms, and
< loving Subjects, might go away undifcovered, and
« unpunifhed. And therefore their Lordftiips have

« now ordered, adjudged and decreed, 'That the

• faid Lilburn and Wharton fhall be remanded to

« the Fleet, there to remain until they conform
< themfelves in obedience to the orders of this

« Court, and that they mall pay five hundred
« pounds a-piece for their feveral fines to his Ma-
is jefty's ufe ; and before their enlargements out of

the Fleet, become bound with good fureties for

' their good behaviour. And to the end that others

« may be the more deterred from daring to offend in

* the like kind hereafter, the Court hath further or-

« dered and decreed, That the faid John Lilburn

* fhall be whipt through the Streets, from the prifon

' of the Fleet unto the * Pillory, to be erected in

« fuch time, and place, as this Court fhall hold fit

' and direct; and that both he and the faid Wharton
* fhall be both of them kt in the faid Pillory, and
' from thence be returned to the Fleet, there to re-

• main according to this Decree,
1

After our cenfure, we had the liberty of the pri-

fon for a few days ; but the old man, my fellow-

partner, went to the Warden of the Fleet, and told

him the fum of that which he intended in the Star-

Chamber, to have fpoken againft the Bifhops, if the

Lord would have let him. He told the Warden,
how the Bifhops were the greateft Tyrants that ever

were fince Adam's creation ; and that they were more
cruel than the Cannibals, thofe Men-eaters j for

(faid he) they prefently devour men, and put an end

to their pain, but the Bifhops do it by degrees, and
are many yeais in exercifing their cruelty and tyran-

ny upon thofe that ftand out againft them ; and
therefore are worfe than the very Cannibals, &c.

This came to the Lords of the Council's ears,

whereupon we were the next Monday after broqght

both together and locked up clofe prifoners in one
Chamber, without any order or warrant at all, but

only Warden Ingram's bare command and pleafure.

But the old man, about three weeks after, made a

Petition to the Lords of the Council, that he might
have fome liberty ; and being very weak, more like-

ly to die than to live, 1 he had his liberty granted tijl

the Term : but I do ftill remain clofe prilbner.

Upon Wednefday the i%lb of April, 1 63 8, I

was cruelly whipp'd through the Streets to Weftmin-

fter f, and at the laft came to the Pillory, where
I was unloofed from the Cart, and having put
on fome of my clothes, went to the Tavern,
where I ftaid a pretty while waiting for my Surgeon,
who was not yet come to drefs me ; where were
rnany of my friends, who exceedingly rejoiced to

,fee my courage, that the Lord had enabled'^ne to

under.go 'my punifhment fo willingly.

J having a defire to retire into a private room
from the multitude of people that were about me,
which made me like to faint •, I had not been there

Jung, but Mr. Ligktborne, the Tipfhff of the Star-

.Chan.ber, came unto me, faying, the Lords fent him
to me, to know if I would acknowledge myfelf to be

in a fault,, and then he knew what to fay unto me.
To whom I replied, Have their Honours caufed me

Vol. VII.

to be whipt from the Fleet to Weftminfter, and do
they now fend to know if I will acknowledge a fault ?

They fhould have done this before I had been whipt

;

for now, feeing I have undergone the greateft part of

my punifhment, I hope the Lord will aflift me to

go through it all : and befide, if I would have done
this at the firft, I needed not to have come to this :

But as I told the Lords when \ was before them at

the Bar, fo I defire you to tell them again, that I

am not confeious to myfelf of doing any thing that

deferves a fubmiffion, but yet I do willingly fubmir.

to their Lordfhips pleafures in my cenfure. He told

me, if I would conftfs my fault, it would fave me;

a ftanding in the Pillory ; otherwife, I muff, under-

go the burthen of it.

Well (faid I) I regard not a little outward dif-

grace for the caufe of my God ; I have found alrea-

dy that fweetnefs in him, in whom I have believed,

that through his ftrength, I am able to undergo any

thing that fhall be inflicted on me : but methinks

that I had very hard meafure, that I fhould be con-

demned and thus punifhed upon two Oaths, in

which the party has moft falfly forfworn himfelf;

and becaufe I would not take an Oath to betray
' mine own innocence. Why, Paul found more
mercy from the Heathen Roman Governors, for

they would not put him to an Oath toaccufe himfelf,

but fuffered him to make the beft defence he could

for himfelf j neither would they condemn him, be-

fore his accufers and he were brought face to face, to

juftify, and fully to prove their accufation : but the

Lords have not dealt fo with me, for my accufers and

I were never brought face to face, to juftify their ac-

cufation againft me. It is true, two falfe Oaths were

(worn againft me, and I was thereupon condemned

;

and becaufe I would not accufe myfelf. And fo

he went away, and I prepared myfelf for the Pillory,

to which I went with a joyful courage -, and when I

was upon it, I made obeifance to the Lords, fome of

them (as I fuppofe) looking out at the $tar-Cham-

ber window towards me. And fo I put my neck in-

to the hole, which being a great deal too low for

me, it was very painful to me, in regard of continu-

ance of the time that I flood on the Pillory, which
was about two hours ; my back being alfo very

fore, and the Sun fhining fo exceeding hot, and th?

Xipjlaff-man not differing me to keep on my hat to

defend my head from the heat of the Sun, fo that

I flood there in great pain: yet through the ftrength

of my God I underwent it with courage, to the very

laft minute -, and lifting up my heart and fpirit unto

my God, I began to fpeak after this manner.

My Chriftian Brethren,

TO all you that love the Lord Jefus Cbrifi, and
defire that he fhould reign and rule in your

hearts and lives, to you efpecially, and to as many
as hear me this day, I direct, my Speech,

1 ftand here in the place of ignominy and fhame ;

yet tome it is not fo, but I own and embrace it, as

the Welcome Crofs cf Chrift, and as a badge of my
Chriftian PtofeJ/ion : I have been already whipt from

the Fleet to this place, by virtue of a cenfure, from

the honourable Lords of the Star-chamber-, the

caufe of my cenfure I fliall declare unto you as

briefly as I can.

The Lord, by hisfpecial hand of Providence, fo

ordered it, that not long ago I was in Holland,

P p 2 where

" The Pillory was placed between WifainJIir Hall-Gate and the St&r-Cbamber.
t And as the Cart drew him along, he repeated feveral Texts of Scripture, and talk'd enthtifiafiically to the People, . which

-for brevity fak* is here omitted.
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where I was like to have fettled myfelf in the courfe

of Trading, that might have brought me in a pretty

large portion of earthly things, (after which, my
heart did too much run :) but the Lord having a

.better portion in ftore for me, and more durable

riches to beftow upon my Soul, by the fame hand

of providence, brought me back again, and call me
into eafy affliction, that thereby I might be weaned

from the World, and fee the vanity and emptinefs

of all things therein. And he hath now pitched my
foul upon fuch an object of beauty, amiablenefs,

and excellency, as is as permanent and endurable,

as eternity itfelf; namely, the perfonal excellency

of the Lord' Jefus Chrift, the fweetnefs of whofe

prefence, no affliction can ever be able to wren: out

of my Soul.

Now, while I was in Holland, it feems there

were divers Books, of that noble and renowned

Doctor John Bafiwick fent into England, which

came into the hands of one Edmund Cbillington; for

the fending over of which, I was taken and appre-

hended, the plot being before laid, by onz John Chil-

liburn (whom I fuppofed, and took to be my Friend)

fervant to my old fellow-foldier, Mr. John Whar-

ton, living in Bow-lam, after this manner.

I walking in the ftreet with the faid John Chil-

liburne, was taken by the Purfuivant and his men ;

the faid John, as I verily believe, having given

direction to them where to ftand, and he himfelf

was the third man that laid hands on me to hold me.

Now, at my cenfure before the Lords, I there

declared upon the word of a Chriftian, that I fent

not over thofe Books, neither did I know the Ship

that brought them, nor any of the men that be-

longed to the Ship, nor to my knowledge did I ever

fee either Ship, or any appertaining to it in all my
days.

Befides this, I was accufed at my examination

before the King's Attorney, at his chamber, by

the faid Edmond Cbillington, Button-feller, living

in Cannon -ftreet, near Abchurch-lane, and late pri-

foner in Bridewell and Newgate, for printing ten or

twelve thoufand Books in Holland; and that I would

have printed the Unmajking the Myftery of Iniquity,

if I could have gotten a true copy of it ; and that I

had a Chamber in Mr. John Foot's, houfe at Delft,

where he thinks the books were kept.

Now, here I declare before you all, upon the

word of a fufFering Chriftian, that he might as well

have accufed me of printing a hundred thoufand

books, and the one been as true as the other. And
for the printing the Unmajking the Myftery of Ini-

quity, upon the word of an honeft man, I never faw,

nor to my knowledge heard of the book, till J
came back again, into England. And for my having

a Chamber at Mr. John Fool's, houfe at Delft,

where he thinks the books were kept; I was fo far

from having a Chamber there, as I never lay in his

houfe but twice or thrice at the moft : and upon the

Jaft Friday of the laft Term, I was brought to

the Star-chamber-Bar, where before me was read

the faid Edmond Cbillington's Affidavit, upon oath

againft Mr. John Wharton and myfelf ; the fum of

which oath was, That he and I had printed (at

Rotterdam in Holland) Dr. Baftwick's Anfwer, and

his Litany, with divers other fcandalous books.

Now, here again I fpeak it in the prefence of God,

and all you that hear me, that Mr, Wharton and I

never joined together in printing either thefe, or any

other books whatfoever; neither did J receive

any money from him toward the printing any.

Withal, in his flrft Oath, he peremptorily fwore-,

that we had printed them at Rotterdam ; unto
which I likewife fay, That he hath in this particu-

lar forfwore himfelf: for mine own part, I never
in all my days either printed, or caufed to be prin-

ted, either for myfelf, or for Mr. Wharton, any
books at Rotterdam ; neither did I come into any
Printing-houfe there, all the time that I was in the
City.

And then upon the Tuefday after, he fwore
againft both of us again. The fum of which oaths
was, that I had confeffed to him (which is moft
falfe) that I had printed Dr. Baftwick's Anfwer
to Sir John Banks's Information, and his Litany-;

and another Book, called, Certain Anfwers to cer<-

tain Objections : and another Book, called, The
Vanity and Impiety of the old Litany. And that I had
divers other Books of the faid Dr. Baftwick's in

printing, and that Mr, Wharton had been at the

charges of printing a Book, called, a Breviate of
the Bifhofs late proceedings ; and another Book cal-

led Jxteen'New Queries % and in this his oath hath

fworn they were printed at Rotterdam, or fome-

where elfe in Holland; and that one James Oldham,

a TurnerT keeping Shop at Weftminfter- Hall Gate,

difperfed divers of thefe Books. Now, in this

oath he hath again forfworn himfelf in a high

degree; for whereas he took his oath that I had
printed the Book, called, The Vanity and Impiety of
the old Litany^ I here fpeak it before you all, that

I never in all my days did fee one of them in print

:

but I muft confefs, I have feen and read it in written

hand, before the Doctor was cenfured. And as for

other Books, for which he faith I have divers m
printing ; to that I anfwer, that for my own par-

ticular, I never read nor faw any of the Doctor's

Books, but the forenamed four in Englifh; and
one little thing more of about two fheets of paper,

which is annexed to the Vanity of the old Litany. And
as for his Latin Books, I never faw any but two j

namely, his Flagellum, for which he was firft cen-

fured in the High-Commiffion-Court, and his Apo-.

logeticus, which were both in print long before I

knew the Doctor, But it is true, there is a fecond

edition of his Flagellum, but that was at the prefs

above two years ago; namely, Anno 1634. and

fome of this impreffion was in England before I

came out of Holland.

And thefe are the main things for which I was

cenfured and condemned, being two oaths in which

the faid Cbillington hath palpably forfworn himfelf;

and if he had not forfworn himfelf, yet by the Law
(as I am given to underftand) I might have excepted

againft him, being a guilty perfon himfelf, and a

prifoner, and did that which he did againft me for

purchafing his own Liberty, which he hath by fuch

Judafly means got and obtained ; who is alfo known
to be a lying fellow, as I told the Lords I was able

to prove and make good.

But befides all this, there was an inquifition-oath

tendred unto me (which I refufed to take) on four

feveral days ; the Sum of which oath is thus much :

' You (hall fwear that you fhall make true anfwer to
1

all things that fhall be afked of you: fo help you
* God.' Now this oath I refufed as a fjnful and un-

lawful oath: it being the High-Commiffionoath,

with which the Prelates ever have, and ftill do, fo

butcherly torment, airlift and undo, the dear Saints

and Servants of God. It-is an oath againft the Law
of the Land (as Mr. Nicholas Fuller in his Argu-

ment doth prove :) And alfo it is exprefsly agairft

the
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the Petition of Right, an Act of Parliament enacted

in the 3 and 4 year of our King. Again, it is ab-

folutely againft the Law of God j for that Law re-

quires no man to accufe himfclf, but if any thing be

laid to his charge, there muft come two or three wit-

neffes at leaft to prove it. It is alfo againft the prac-

tice of Chrift himfelf, who in all his examinations

before the High Prieft, would not accufe himfelf,

but upon their demands, returned this anfwer, Why
ask you me ? go to them that heard me.

Withal, this Oath is againft the very Law of Na-
ture j for Nature is always a preferver of itfelf, and

not a deftroyer : But if a man takes this wicked

Oath, he deftroys and undoes himfelf, as daily Ex-

perience doth witnefs. Nay, it is vvorfe than the

Law of the Heathen Romans, as we may read, Acls

25. 16. For when Paul flood before the Pagan Go?

vernors, and the Jews required Judgement againft him,

the Governor reflyed, it is not the manner of the Ro-

mans to condemn any man, before he and his accufers

be brought face to face tojuftify their accufation. Bt|t

for my own part, if I had been proceeded againft

by a Bill, I would have anfwered and juftified all

that they could have proved againft me -, and by th,e

ftrength of my God, would have fealed whatfoever

I have done with my blood : for I am privy to mine

own actions, and my confcience bears me witnefs,

that I have laboured ever fince the Lord in mercy

made the riches of his grace known to my foul, to

keep a good confcience, and to walk inoffenfively

both towards God and man. l$ut as for that Oath

that was put upon me, I did refufe to take if, as a

finful and unlawful Oath, and by the ftrength of my
God enabling me, I will never take it, though I be

pull'd in pieces by wild Horfes, as the antient Chri-

ftians were, by the bloody Tyrants in the Primitive

Church ; neither fhall I think that 'man a faithful

fubjeft of Chrift's Kingdom, thatfha]! at any time

hereafter take it, feeing the wickednefs of it hath

been fo apparently laid open by lb many, for the

refufal whereof many do fuffer cruel persecution to

this day.

Thus have I, as briefly as I could, declared unto

you, the whole caufe of my ftanding here this day
$

'

I being upon thefe grounds cenfured by the Lords at

the Star-Chamber on the laft Court day of the laft

Term, to pay 500 /. to the King, and to receive

the punifhment, which with rejoicing I have under-

gone, unto whofe cenfure I do with willingnefs and

cheerfulnefs fubmit myfelf.

But feeing I now ftand here at this prefent, I inT

tend, the Lord affifting me with his pqwer, and

guiding me by his Spirit, to declare my mind unto

you.

I have nothing to fay to any man's perfon, and

therefore will not meddle with that ; only the things

that I have to fay, in the firft place are concerning

the Bifhops and their calling : They challenge their

callings to be Jure Diving ; and for the oppugning
of which, thofe three renowned living martyis of the

Lord, Dr. Baftwick, Mr. Burton and Mr. Prynne,

did fuffer in this place, and they have fufficiently

proved, that their calling is not from God : which

men I love and honour, and do perfuade myfelf,

that their fouls are dear and precious in the fight of

God, though they were fo cruelly and butcherly
- dealt with by the Prelates. And as for Mr. Burton

and Mr. Prynne, they are worthy and learned men,
but yet did not ip many things write fo fully as the

Doctor did, who hath fufficiently and plentifully fee

forth the wickednefs, both of the Prelates themfelves,

and of their callings (as you may read in his Bocks)

that they are not Jure Divino, which noble and reve-

rend Doctor I love with all my foul : and as he is a

man that (lands for the truth and glory of God, my
very life and heart-blood I will lay down for his ho-

nour, and the maintaining of his caufe for which he

fuffered, it being God's caufe. As for the Bifhops,

they ufed in former times to challenge their jurifdic-

tion, callings and power from the King ; but they

have now openly in the HighCommiffwn-Court re-

nounced that, as was heard by many, at the cenfure

of that noble Doctor: and as you may fully read in

his Apologeticus ; and in his Anfwer to Sir John
Banks'?, Information. Now I will here maintain it

before them all, that their calling is fo far from being

Jure Divino (as they fay they are) that they are ra-

ther Jure Diabolico ; which if I am not able to prove,

let me be hanged up at the Hall-gate. But my Bre-

thren, for your better fatisfadtion, read the 9th and

13th Chapters of the Revelation, and there you fhall

fee, that there came Locufts out of the Bottomlefs

Pitt, part of whom they are, and they are there

lively defcribed. Alfo you fhall there find, that the

Beaft (which is the Pope, or Roman State and Go-
vernment) hath given to him by the Dragon (the

Devil) his power, feat, and great authority. So
that the Pope's authority comes from the Devil

$

and the Prelates, and their Creatures in their printed

Books, do challenge their authority, jurisdiction

and power (that they exercife oyer all forts of peo-

ple) is from Rome.

And for proving the Church of England to he a

true Church, their beft and ftrongeft argument is,

that the Bifhops are lineally defcended from his Ho-
linefs (or Impioufnefs) of Romet as you may read

in Pocklington's Book, call'd Sunday no Sabbath, So
that by their own confeffion they ftand by that fame
power and authority, that they have received from
the Pope, So that their calling is not frorp God,
but from the Devil. For the Pope cannot give a

better authority or calling to them than he himfelf

hath j but his authority and calling is from the De-
vil, therefore the Prelates calling and authority is

from the Devil alfo. Revel, 9. 3. And there came out

of tbefmoke, Locufts upon the earth, and unto them -was

given power, as the Scorpions of the earth have power
to hurt and undo men, as the Prelates daily do : and
alfo, Revel. 13. 2. And the Beaft which Ifaw (faith

St. John) was, like unto a Leopard, and his feet were
as the feet of a Bear, and bis mouth as the mouth of
a Lion ; and the Dragon (that is to fay, the Devil)

gave him his power, his feat and great authority : ana
verfe j<j, 16, 17. And whether the Prelates, as

well as the Pope, do not daily the fame things, let

every man that hath but common reafon judge.

For do not their daily practices and cruel burthens

impofed on all forts of people, high and low, rich

and poor, witnefs that their defpent is from the

Beaft, part of his ftate and kingdom ? fo alfo Revel.

16. 13. 14. all which places do declare, that their

power and authority being from the Pope (as they

themfelves confefs) therefore it muft originally come
from the Devil- F°r trie 'r power and callings muft
of neceflity proceed either from God, or elfe from the

Devil -, but it proceeds not from God, as the Scrip-

tures fufficiently declare ; therefore their caljing and

power proceeds from the Devil, as both Scripture

and their own daily practices do demonftrate and

prove. And as for that laft place cited, Rev. 16.

13. 14. if you pleafe to read the fecond and third

parts of Dr - Baflwick's Litany, you (hall find, he

there proves, that the prelates practices do every way
fuit with, and make good that portion of Scripture to.

the
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the utmoft. For in their Sermons that they preach

before his Majefty, how do they incenfe the King
and Nobles againft the people of God, labouring to

make them odious in his fight, and ftirring him up
to execute vengeance upon them, though they be the

mod harmlefs generation of all others?

And as for all thefe officers that are under them,

and made by them, for mine own particular, lean-

not fee but that their callings are as unlawful as the Bi-

fhops themfelves ; and in particular, for the callings

of the Minifters, I do not, nor will not fpeak againft

their perfons, for I know fome of them to be very

able men, and men of excellent gifts and qualifica-

tions ; and I perfuade myfelf, their fouls are very

dear and precious in the fight of God.
Yet notwithftanding, this proves not their callings

to be evt-r the better, as it is in civil government

:

If the King (whom God hath made a lawful Magi-
ftrate) make a wicked man an officer, he is as true

an officer, and as well to be obeyed, coming in the

King's name, as the belt man in the world coming
with the fame authority ; for in fuch a cafe, he that

is a wicked man, hath his calling from as good au -

thority as the godlieft man hath ; and therefore his

calling is as good as the others.

But on the other fide, if he that hath no autho-

rity make officers, though the men themfelves be

ever fo good and holy, yet their holinefs makes their

calling never a whit the truer ; but ftill is a falfe cal-

ling, in regard his authority was not good nor law-

ful that made them. And even fo the Minifters, be

they ever fo holy men, yet they have one and the

fame calling with the wickedeft that is amonft them ;

their holinefs proves not their callings to be ever the

truer, feeing their authority that made them Mini-

fters is falfe : and therefore they have more to an-

fwer for than any of the reft, by how much the

more God hath beftowed greater gifts upon them
than upon others, and yet they detain the truth in

unrighteoufnefs from God's people, and do not

make known to them, as they ought, the whole will

and counfel of God.
And again, the greater is their fin, if their cal-

lings be unlawful (as I verily believe they are) in

that they ftill hold them, and do not willingly lay

down and renounce them ; or they do but deceive

the people, and highly difhonour God, and fin a-

gainlt their own fouls, while they preach unto the

people by virtue of an Antkhrijlian and unlawful

calling. And the more godly and able the Minifter

is, that ftill preaches by virtue of this calling, the

more hurt he doth ; for the people that have fuch a

Minifter will not be perfuaded of the truth of things,

though one fpeak, and inform them in the name of

the Lord ; but will be ready to reply, our Minifter

that preaches ftill by virtue of this calling, is fo holy

a man, that were not his calling right and good, I

do affure myfelf he would no longer preach by vir-

tue thereof. And thus the holinefs of the Minifter

is a cloak to cover the unlawfulnefs of his calling,

and make the people continue rebels againft Chrift,

hjs Sceptre and Kingdom, which is an aggravation

of his fin : for by this means the people are kept off

from receiving the whole truth into their fouls, and

reft in being but almoft Chriftians, or but Chri-

ftians in part. But, O my Brethren, it becomes all

you that fear God, and tender the falvation of your

own fouls, to look about you, and to fhake off that

long fecurity and formality in Religion, that you
have lain in : for God of all things cannot endure

Lukewarmnefs, Rev. 3. 16. and fearch out diligently

the truth of things, and try them in the ballance

of the Sanfluary. I befeech you take things no

more upon trtift, as hitherto you have done, but

take pa>ns to fearch and find out thofe fpiritual and

hidden truths that God hath enwrapped in his facred

Book, and find out a bottom for your own fouls ;

for if you will have the comforts of them, you muft

beftow fome labour for the getting of them, and

you muft fearch diligently before you find them,

Prov. 2, Labour alfo to withdraw your necks from
under that fpiritual and Anlicbrifiian bondage (unto

which you have for a long time fubjected your fouls)

left the Lord caufe his plagues, and the fiercenefs

of his wrath to feize both upon your bodies and

fouls; feeing you are now warned of the danger of

thefe things.

For he himfelf hath faid, Rev. 14. 9, 10, 21.

That if any man worfhip the'Beaft and his Image, and

receive his mark in his forehead, or in his hand -, the

fame Jhall drink of the wine of his wrath, which is

poured out without mixture, into the cup of his indig-

nation, and he Jhall be tormented with fire and brim*

Jtone, in the prefence of the holy Angels, and in the

prefence of the Lamb ; and the fmoke of their torment

afcended up for ever and ever, and they have no reft,

day nor night, who worfhip the Beaft and his Image,

and whofoever rcceiveth the mark of his name, There-

fore as you love your own fouls, and look for that

immortal Crown of happinefs in the world to come,

look that you withdraw yourfelves from that Anti-

chriftian power and (lavery that you are now -undtr,

even as God himfelf hath commanded and enjoined

you, in Rev. 18. 4. Come out of her, my people, that

you be not partakers of her fins, and that you receive

not of her plagues ; for herfins have reached unto Hea-
ven, and God hath remembred her iniquities. Here is

the voice of God himfelf, commanding all his chofen

ones, though they have lived under this Antichriftian

flavifh power and ftate a long time, yet at laft to

withdraw their obedience and fubje&ion from it.

My brethren, we are all at this prefent, in a very

dangerous and fearful condition, under the idola-

trous and fpiritual bondage of the Prelates, in re-

gard we have turned traytors unto our God, in fee-

ing his Almighty great name, and his heavenly

truth trodden under foot, and fo highly difhonoured

by them ; and yet we not only let them alone in

holding our peace, but moft flavifbly and wickedly

fubjeel: ourfelves unto them, fearing the face of a
piece of dirt, more than the Almighty great God of

heaven and earth, who is able to caft both body and
foul into everlafting damnation.

Oh repent, I befeech you therefore repent, for

that great difhonour you have fuffered to be done
unto God by your fearfulnefs and cowardlinefs ; and
for the time to come, put on couragious refolutions

like valiant foldiers of J'fus Chrifl, and fight man--

fully in this his fpiritual battle, in which battle fome
of his foldiers have already loft part of their blood ;

and withal, ftudy this Book of the Revelation, and
there you fhall find the myftery of iniquity fully un-

folded and explained -, and alio you fhall fee what

great fpiritual battles have been fought betwixt the

Lamb and his fervants, and the Dragon (the Devil)

and his vafials ; and fome are to fight.

Therefore gird on your fpiritual armour, fpoken

of, Ephef, 6. that you may quit yourfelves like good
and faithful foldiers, and fear no Colours, the vig-

tory and conqueft is ours already ; for we are lure

to have it (1 do not fpeak of any bodily and tem-

poral battle, but only of a fpiritual one) and be

not
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not difcouraged and knock'd off from the ftudy of

it, becaufe of the obfctirity and darknefs of it ; for

the Lord hath promifed his enlightening Spiiit un-

to all his people that are laborious and ftudious to

know him a-right, and aifo he hath promifed a

blefiing, and pronounced a bleffednefs unto all that

read and labour to keep the things contained in this

Book, Rev. i. 3. My Chiiftian Brethren, in the

bowels of Jefus Chrift, I befeech you do not con-

temn the things that are deliver'd to you, in regard

of the meannefs and weaknefs of me the instrument,

being but one of the meaneftand unworthieft of the

feryants of Jefus Cbrift, for the Lord many times

doth great thi'ngs by weak means, that his power

may be more feen ; for we are too ready to cart our

eye upon the means and inftrument, not looking up

unto that Almighty power that is in God, who is

able to do the greateft things by the weakeft means,

and therefore out of the mouths of Babes and Suck-

lings he hath ordained ftrength, PJal. 8. 2. And
he hath chofen the foolifh things of the world to

confound the wife, and God hath chofen the weak

things of the world to confound the things which are

mighty, and bale things of the world, and things

which are defpifed, hath God chofen, yea, things

which are not, to bring to nought the things that

are, t Cor. 1. 27, 28. And he gives the reafon

wherefore he is pleafed fo to do ; That noflelh Jhould

glory in his prefcnce.

So you fee God is not tyed to any inftrument and

means to effect his own glory, but he by the leaft in-

ftrument is able to bring to pafs the greateft things.

It is true, I am a young man, and no Scholar,

according to that which the world counts Scholar-

fhip, yet i have obtained mercy of the Lord to be

faithful, and he by a divine providence, hath

brought me hither this day -, and I fpeak to you in

the name of the Lord, being affifted with the Spirit

and power of the God of Heaven and Eafth : and I

fpeak not the words of rafhnefs Or inconfideratenefs,

but the words of fobernefs, and mature delibera-

tion ; for I did confult with my God, before I came
hither, and defired him that he would direct and en-

able me to fpeak that, which might be for his glo-

ry, and the good of his people. And as I am a

Joldier, fighting undeV the banner of the great and

mighty Captain, the Lord Jefus Chrijl ; and as I

look for that crown of immortality, which one day

I know mall be fet upon my temples, being in the

condition that I am in, I dare not hold my peace,

but fpeak unto you with boldnefs in the might and

fticngth of my God, the things which the Lord in

mercy hath made known unto my foul, come life,

come death.

[When I was hereabout, there came a fat Law-
yer, 1 do not know his name, and commanded me
to hold my peace, and leave my preaching. To
whom I replied and faid, Sir, I will not hold my
peace, but fpeak my mind freely, though I be hang-

ed at Tyburn for my pains. It feems he himfelf was

galled and touched, as the Lawyers were in Ch rift's

tune, when he fpake againft the Scribes and Pha-

rifees, which made them fay, Majler, in faying thus,

thou revileft us alfo. So he went his way, and (I

think) complained to the Lords, but I went on with

my fpeech, and faid :]

My Brethren, be not difcouraged at the ways of

God, for the affliction and crofs that doth accom-
pany them, for it is fweet and comfortable drawing
in the yoke of Chrift for all that, and I have found

it fo by experience ; for my foul is fill'd fo full of

295
fpiritua! and heavenly joy, that with my tongue I

am not able to exprefs it, neither are any capable (I

think) to partake of fo great a degree of confola-

tion, but only thofe upon whom the Lord's gracious

afflicting hand is.

And for mine own part, I ftand this day in the

place of an evil doer, but my confcience witneffeth

that I am not fo. fAnd hereabout I put my hand
into my pocket, and pull'd out three of worthy
Dr. Baftwick's Books, and threw them among the

people, and faid,] there is part of the Books for

which I fuffer, take them among you, and read themj

and fie if you find any thing in them againft the Law
of God, the Law of the Land, the Glory of God,
the Honour of the King or State.

I am the fon of a Gentleman, and my friends are

of rank and quality in the Country where they live,

which is two hundred miles from this place, and I

am in my prefent condition deferted of them all ;

for I know, not one of them dare meddle with me
in my prefent eftate, being 1 am ftung by the Scor-

pions (the Prelates) and for any thing that I know,
it may be, I fhall never have a favourable coun-

tenance from any of them again : and withal, I am
a young man, and likely to have lived well, and in

plenty, according to the fafhion of the world ; yet

notwithftanding for the caufe of Cbrift, and to do
him ftrvice, I have and do bid adieu to father,

friends, riches, pleafures, eafe, contented life and
blood, and lay all down at the foot-fiool of Jefus

Chrijl, being willing to part with all, rather than I

will difhonour him, or in the leaft meafure part with

the peace of a good confcience, and that fweetnefs

and joy which I have found in him. For in naked

Chrift is the quinteffence of fweetnefs, and I am fo

far from thinking my affliction and puniftiment,

which I haVe this day endured, and ftill do endure

and groan under, a difgrace, that I receive it as the

welcome Crofs of Chrift, and do think myfelf this

day more honoured by my fufferings, than if a

crown of gold had been fet upon my head : for I

have in fome part been made conformable to my
Lord and Mafter, and have in fbme meafure drank

of the fame Ctfp, which he himfelf drank of, while

he was in this finful world. For he fhed his moft

precious blood for the falvation of my poor foul,

that fo I might be reconciled to his Father ; therefore

am I willing to undergo any thing for his fake, and

that inward joy and confolation within me, that car-

ries me high above all my pains and torments. And
you (my Brethren) if you be willing to have Chrift,

you muft own him, and take him upon his own
terms, and know that Chrift and the Crofs is infe-

parable •, for he that will live godly in Chrift Jefus,

muft fuffer perfecution and affliction, it is the lot and
portion of all his chofen ones, through many afflic-

tions and trials we muft enter into glory ; and the

Apoftle faith, That if ye be without affliilion, whereof

all are partakers, then are ye baftards, and not fons.

And therefore, if you will have Chrift^ fit down
and reckon before ever you make profeflion of him,

what he will coft you
; left when you come to the trial,

you difhonour him ; and if you be not willing and

contented withal, and let all go for his fake, you are

not worthy of him.

If parents, hufband, wife or children, lands or

livings, riches or honours, pleafure or eafe, life or

blood, ftand in the way, you muft be willing to

part with all thefe, and to entertain Chrift naked and

alone, though you have nothing but the Crofs, or

elfe you arc not worthy of him ; Math. 10. 37, 38.

Oh,
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Oh, my Brethen, there is filch fweetnefs and

contentednefs in enjoying the Lord Jefus alone, that

It is able, where it is felt, to make a man go thro'

all difficulties, and endure all hardfhips that may
poffibly come upon him, Therefore, if he call

you to it, do not deny him, nor his truth in the

lead manner •, for he hath faid, He that denies him
bejire men, him will he deny before his Father which is

in Heaven. And now is the time that we muft fhew

ourfelves good foldiers of Jefus Chrifi, for his truth,

his caufe and glory lies at ftake in a high degree;

therefore put on couragious refolutions, and with-

draw your negks and fouls from all falfe power and
worfhip, and fight with courage and boldnefs in

this fpiritual battle, in which battle, the Lord be-

fore your eyes hath raifed up fome valiant Cham-
pions that fought up to the ears in blood : therefore

be couragious foldiers, and fight it out bravely,

that your God may be glorified by you, and let

him only have the fervice, both of your inward

and outward man, and (land to his caufe and love

your own fouls, and fear not the face of any mor-
tal man ; for God hath promifed to be with you,

and uphold you, that they fhall not prevail againft

you, Ifa. 41. 10, 11. Butalas, how few are there

that dare fhew any courage for God and his caufe,

though his glory lies at the ftake, but think them-
felves happy and well, and count themfelves wife

men, if they can fleep in a whole fkin ; when
Chrift hath faid, He that willfave his life, fhall lofe

it ; and be that will lofe his life for hisfake, fhallfind

it. What fhall it profit a man, if he gain the whole

world, and lofe his own foul ?

Therefore it is better for a man to be willing and
contented to let all go for the enjoying of Chrift,

and doing him fervice, than to fit down arid fleep

in a whole fkin, though in fo doing he gain all

the world, and fee him difhonoured, his glory and
truth trodden under foot, and the blood of his fer-

vants fhed and fpilt ?

Yes, without doubt it is; but many are in thefe

times, fo far from fuffering valiantly for Chrift, that

they rather diffuade men from it, and count it a

point of Angularity and pride, and felf-ends, for a

man to put himfelf forward to do God fervice

;

afking, what calling and warrant any private man
hath thereunto, feeing it belongs to the Minifters to

fpeak of thefe things? Yes, fo it doth, but alas, they

are fo cowardly and fearful, that they dare not

fpeak.

And therefore it belongs alfo to thee, or me, or

any other man, if thou be'ft a foldier of Jefus

Chrift, whatfoever by place or calling thy rank or

degree be, be it higher or lower, yet if he call for

thy fervice, thou art bound, though others ftand

(till, to maintain his power and glory to the utmoft

of thy power and ftrength, yea, to the fhedding

the laft drop of thy blood ; for he hath not loved

his life unto the death for thy fake, but fhed his pre-

cious blood for the redemption of thy foul. Hath he

done this for thee ; and dareft thou fee him difho-

noured, and. his glory lie at the ftake, and not fpeak

in his behalf, or do him the bed fervice thou canft?

If out of a bafe and cowardly fpirit thus thou

doft, let me tell the here, and that truly to thy

face, thou haft a Dalilah in thy heart, which thou
loveft more than God, and that thou fhalt one day
certainly find by woful experience. Alas, if men
fhould hold their peace in fuch times as thefe, the

Lord would caufe the very ftones to fpeak, to con-

vince man of his cowardly bafenefs.

Having proceeded in a manner thus far by the

ftrength of my God, with boldnefs and courage in

my fpeech, the Warden of the Fleet came with the

fat Lawyer, and commanded me to hold my peace.

To whom I replied, I would fpeak and declare my
caufe and mind, though I were to be hanged at the

gate for my fpeaking. And he caufed proclama-

tion to be made upon the Pillory, for bringing to

him the Books: fo then he commanded me to be
gagged, and if I fpake any more, that then I fhould

be whipt again upon the Pillory.

So I remained about an hour and a half gagged,
being intercepted of much matter, which by God's
affiftance I intended to have fpoken ; but yet with

their cruelty I was nothing at all daunted, for I was
full of comfort and courage, being mightily

ftrengthned . with the power of the Almighty,
which made me with chearfulnefs triumph over all

my fufferings, not fhewing one fad countenance or

discontented heart.

And when I was to come down, having taken out

my head out of the Pillory, I looked about me up-
on the people, and faid, 1 am more than a conqueror

through him that hath loved me. Vivat Rex, Let the

King live for ever ; and fo I came down, and was
had back again to the Tavern, where I, together

with Mr. Wharton, ftaid a while, till one went to

the Warden to know what fhould be done with me,
who gave order we fhould be carried back again,

to the Fleet.

After I came back to the prifon, none were fuf-

fered to come to me, but the Surgeon to drefs me.
[Here Lilburn gives an account of his cruelWhip-

ping, &c. but as it is afterwards mentioned in the

depofitions before the Lords, is here omitted.']

The reft that I intended by the ftrength of my
God to have fpoken (if I had not been prevented by
the Gag) I now forbear to fet down, in regard I

hear I am to come into the Field again to fight a

fecond Battle, unto which time I relerve it : if the

Lord fo order it that I may have liberty to fpeak,

I doubt not but by the might and power of my
God, in whom I reft and truft, valiantly to difplay

the weapons of a good Soldier of Jefus Cbrijtt

come life, come death : and in the mean time, to

what I have here faid and written, I fet to my name,

by me John Lilburn, being written with part of

mine own blood.

John Lilburn.

At the Inner Star-Chamber the 18 th of April, Anno Dom. 1638.

PRESENT,
Lord Archbifliop of Canterbury.

Lord-Keeper.

Lord Treafurer.

Lord-Privy-Seal.

Earl-Marfhal.

Earl of Salifbury.

Lord Cottington.

Lord Newburgh.

Mr. Secretary Cooke.

Mr. Secretary Windebank.

w Hereas John Lilburn, Prifoner in the Fleet,

by fentence in the Star~Chamber, did this

day fuffer condign punifhment for his feveral of-

fences, by whipping at a cart, and ftanding in the

pillory

;
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pilloryj and as their Lordfliips were this day in-

formed, during the time that his body was under the

faid execution, audacioufly and wickedly did not only

utter fundry fcandalous fpeeches, but likewife Mat-

tered divers copies of feditious books among the peo-

ple, that beheld the faid execution •, for which very

thing, among other offences of like nature, he

hath been cenfured in the faid Court by the afore-

faid Sentence : It is therefore, by their Lordfhips

ordered, that the faid "John Lilburn fhould be laid

alone, with irons on his hands and legs in the Wards
of the Fleet, where the bafeft and meaneft fort of

prifoners are ufed to be put ; and that the Warden
of the Fleet take fpecial care to hinder the refort

of any Perfons whatfoever unto him. And parti-

cularly, that he be not fupplied with money from

any friend, and that he take fpecial notice of all

letters, writings, and books brought unto him, and

feize and deliver the fame unto their Lordfliips

;

and take notice from time to time, who they be

that re.ort unto the faid prifon to vifit the faid

Lilburn, or to fpeak with him, and inform the

Board thereof. And it was laftly ordered, that all

perfons that fhall be hereafter produced to receive

corporal punishment according to fentence of that

"Court, or by order of the Board, fhall have their

garments fearrhed before they be brought forth,

and neither writing, nor other thing fuffeted to be

about them •, and their hands likewife to be bound,

during the time they are under punifhment. Where-
of, together with the other premifles, the faid War-
den of the Fleet is hereby required to take notice,

and to have fpecial care, that this their Lordfliips

order be accordingly obferved.

Examined per Dudley Carleton.

And on the faid 1 8th of April, it was further

ordered by the faid Court of Star-Chamber.
' 1 hat his Majefty's Attorney and Sollicitor-

* General fliould be hereby prayed and required, to

« take ftrift examination of John Lilburn- Prifoner

' in the Fleet, touching the Demeanour and Speeches

* of him the faid Lilburn, during the time of his

' whipping and ftanding in the Pillory this day, ac-

* cording to the Sentence of his Majefty's Court of
' Star-Chamber; particularly, whether the faid Lilburn
4 did at that time utter any fpeeches tending to Sedi-

« tion, or to the diflionour of the faid Court of Star-
4 Chamber, or any Member of the faid Court? and
« whether he did throw about and difperfe at the fame
', time any feditious Pamphlets and Books, either of
' that fort for which he was formerly cenfured, or

' any other of like nature? What the Speeches
* were, and who heard them? what the faid Books
* were, and whence and of whom the faid Lilburn
1 had them ? and what other material Circumftances
* they fliould. think fit to examine, either the faid

* Lilburn upon, or any other Perfon by whom
* they fliall think good to inform themfelves for

' the better finding out the truth: and thereupon
' to make certificate to the Board what they find,

* together with their opinions.'

The third of November, 1640, being the firft

day the late diflblved Parliament fate, I according

to Law and Juftice preferred my Petition and Com-
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plaint to them ; who upon the reading of my Peti-

tion, immediately ordered me my Liberty [beingj

as I remember, the fiift prifoner in England fet at

liberty by them] to follow my Petition, and ac-

cording to the legal cuftom of Parliaments make it

good by proof, before a feleft Committee appointed
by them to that purpofe, Mr; Francis Roufe having
the Chair ; before whom many particular days one
after another I appeared with my Counfel and my
Witneffes, and fully proved all my Petition. Upon
the report of all which by Mr. Roufe the Chairman,
the Houfe of Commons upon the fourth of May,
1 64 1, [being the very fame day that the King
himfelf caufed me to be arraigned for High Treafon
at the Bar of the Houfe of Peers] voted and refol-

vetl upon the queftion,

That the Senteoce of the Star Chamber given a-

gainft John Lilburn is illegal, and againft the Li-
berty of the SubjecT: ; and alfo bloody, cruel, wick-
ed, barbarous, and tyrannical.

Refohed upon the Queftion, That reparation ought
to be given to Mr. Lilburn for his imprifonment,

fufferings, and Jofles fuftained by that illegal Sen-

tence.

Ordered, That the Committee fhall prepare this

cafe of Mr. Liburn's to be tranfmitted to the Lords,
with thofe other of Dr. Baftwick, Dr. Leighton,

Mr. Burton, and Mr. Prynne.

H. Elfmge, Cler. Pari. Doa. Com.

After wliich Votes (being in a full, free, unra-

vifh'd, or unfore'd, legal, and unqueftionable Par-

liament, after a full, open, free *, and fair hear-

ing, and examining of all my aforefaid fufferings

and complaints) troubles and the wars came on, and
being in my own confeience fully fatisfied of the

juftriefs of the Parliament's then caufe, in the

height of zeal, accompanied with judgment and
confeience, " upon the principles I have largely

" laid down in the 26, 27, 75, 76th pages of my
" Book of the 8th of June, 1649, intitled England's
" legal, fundamental, cirf." I took up arms for

them, and fought heartily and faithfully in their quar-

rel, (for maintaining of which I had like to have
been hang'd at Oxford, while during my imprifon-

ment there, I loft 5 or 6c o/. out of my eftate at

London,) till the prefeht Earl of Manchefter had like

to have hanged me, for being a little too quick
in taking in Tickell Caftle, which fpoiled a foldier of
me ever fince. After which in the year 1645, I

followed the Houfe of Commons clofe, to tranf-

.mit my forefaid Votes to the Lords, as appears by
the following Petition,

To the Honourable the Houfe of Commons
now ajfembled in the High-Court of 'Par-

liament;

The humble Petition of John Lilburn, Lieut. Col.

In all humility fheweth,

THAT your petitioner having fuffered abun-

dance of inhuman, barbarous cruelty, by

virtue of an illegal decree made againft him, in the

Q_q Star-

* Where, (I very well remember,) Sir Arthur Hajlerig was one of my zealous and forward Judges ; and when Warden Jamei
Ingram came to the Bar of the Court of. Wards, and brought Mr. Heme the Counfellor to plead tor the Lords, and in excufe of
himfelf, who ftiffly 'infilled in a high manner upon the orders and decrees of Star-Chamber, upon which I very well remember
Sir Arthur, with a great deal of indignation faid unto Heme, I value not a Decree of the Lords in Star-Chamber a rulh, if it be
not exprefsly according to the tenor of their Commiflion, the Law: and I further tell you, it is a ridiculous thing, Sir, tofum-
mon Parliaments to meet together to make Laws, if the Lords Decrees in Star-Chamber againft Law fliould be binding. And
therefore, although you have proved for your Client Mr. Ingram, that the Lords in open Court (the Court fitting) commanded
him on the Pillory to gag Mr, Lilburn, for fpeaking againft them, yet I tell you by Law that order ought to have been in wri-
ting according to the cuftom of the Court, which you confefs it was not, and therefore Mr. Ingram muft fmart for his executing
of orders on Mr. lilburn made illegally.
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Star-Chamber, 1637. as by the copy of his peti-

tion hereunto annexed, formerly prefented to this

honourable Houfe, and by your own Votes made
the 4th of May, 164.1. (upon the examination of

the petition) will appear: Which Votes are as

followeth; Firft, that the fentence of the Star-

Chamber given againft him is illegal, againft

the liberty of the Subject, and alfo Bloody,

Wicked, Cruel, Barbarous* and Tyrannical. Se-

condly, that reparation ought to be given to him
for his imprifonment, fufferings and lofies, fuftained

by that illegal fentence. And then alfo it was or-

dered, that care fhould be taken to draw up his cafe,

and tranfmit it to the Lords : but by reafon of mul-

titude of bufinefs in this horiourable Houfe, there

hath been no further proceedings in it fince. And
thefe diffractions Coming on, your petitioner took

Command under the Right Honourable Robert

Lord Brook, with whofe Regiment he adventured

his life freely and refolutely, both at Kenton field,

and Brentford, where he was taken prifbner and

carried away to Oxford: where, within a ihort time

after his coming, the King fent to the caftle to

your petitioner, the now Earl of Kingfton, the Lord
Dunfmore, the Lord Maltrevers, and the Lord An-
dover, to woo your petitioner with large proffers of

the honour and glory of Court-preferment, to for-

fake the Parliament's party, and to ingage on his

party. Upon the flighting and contemning of

which, your petitioner was within few days after

laid in irons, and kept an exceeding clofe prifoner,

and forced feveral times to march into Oxford in

irons, to Judge Heath, before whom he was ar-

raigned for High-Treafon, for drawing his fword in

the caufe of the Commonwealth, and fuffered mul-

titude of miferies, in his almoft twelve-months cap-

tivity there: in which time he loft above 600/. in

his eftate that he left behind him at London, (as he is

clearly able to make appear.) And immediately after

his coming from thence, he took command in the

Earl of Mancbejler's army, his commifllon as Ma-
jor of foot, bearing date the 7th of Oftober, 1 643.

which lafted till the 16th of May, 1644. at which

time he was authorifed by Commiflion as Lieut. Col.

to command a Regiment of Dragoons ; in which

fervices having been in many engagements, he hopes

it will eafily appear, that he hath not only behaved

himfelf honeftly and faithfully, but alfo valiantly and

ftoutly, in the midft of many difcouragements, God
crowning fome of his endeavours with fuccefs ; efpe-

cially at the taking of Tickel-Cajile, and Sir Fran-

cis Worthless garrifon, at which place your peti-

tioner was fhot through his arm. The premifes

confidered, he humbly befeecheth this Honourable

Affembly to perfect that Juftice, which you fo happily

began for your petitioner, and to give him repara-

tion for his large and tedious imprifonment, and hea-

vy fufferings by the Star Chamber decree ; he having

waited four years with patience for that end, though

he loft by his imprifonment all that he had, and

was deprived of a profitable calling, being then in

the way of a Factor in the Low Countries ; and alfo

to take off the King's fine, and to confider his fer-

vice with the Earl of Manchefter, wherein he faith-

fully adventured his life, fpent a great deal of his

own money, and loft at Newark, when Prince Ru-

pert raifed the fiege, almoft 100/. being ftripp'd

from the crown of the head, to the fole of the foot, be-

fides his former loffes at Kenton and Brentford : And
that you will be pleafed for his prefent fubfiftence, to

appoint the payment of fo much of his prefent arrears,

as you in your great wifdoms fhall think fit, to fupply
his urgent and preffing neceffities, there being now
due to him 600/. and upwards, "And that Col. King
may be commanded to account with the petitioner,

which formerly he hath refufed to do (though com-
manded by his General) and to give him debentures
for what is due by the State in his fervice, and to
pay him what he hath received for - the petitioner,
and detained from him.

And he fhall pray, &V.

John Lilburn.

The annex'd Petition thus followeth.

To the Houfe of Commons now ajfembled in
the High-Court of Parliament 5

The humble Petition of John Lilburn prifoner in the
Fleet;

In all humility fheweth,

TH A T in December next will be three years,

your petitioner upon fuppofal of fending o-
ver certain Books of Dr. Baftwick's, from Holland
into England, was by Dr. Lamb's warrant (without
any examination at all ; fent to the Caleboufe prifon,

and from thence within three days removed to the
Fleet, where he abiding prifoner, in Candlemas-Term
following, was proceeded againft in the Honour-
able Court of Star-Chamber : where your petitioner

appearing (and entring of his name, for want of
money, his name was ftruck out again) and he
refufing to take an Oath to anfwer to all things

that fhould be demanded of him (for that your
petitioner conceived that Oath to be dangerous and
illegal) without any interrogatory tendred him, for

his refufing the faid Oath, he was profecuted and
cenfured in the faid Court moft heavily, being fined

500I. to the King, and fent prifoner to the Fleet.

And in Eajler-Term following, was whipped from
the Fleet to Weftminfter, with a three-fold knotted
cord, receiving at leaft 200 ftripes; and then at

Weftminfter, he was fet on the Pillory the fpace of two
hours, and (over and above the cenfure of the Court)
at the Warden of the Fleet's command, was gagged
about an hour and a half; after which moft cruel

fufferings, was again returned to the Fleet clofe pri-

foner. When through his faid fufferings, the next
morning he being fick of an extream fever, could
not have admittance for his Surgeon to let him blood,

or drefs his fores, till the afternoon of the faid day

;

tho' the Surgeon, in pity to the prifoner, went to Weft-
minfter to the Warden himfelf ; and your petitioner

hath been clofe prifoner in the Fleet ever fince, where
in a moft cruel manner he hath been put into iron fet-

ters, both hands and legs, which caufed a moft dan-
gerous ficknefs that continued fix months ; and after

fbme fmall recovery, was again laid in irons, which
caufed at leaft five months ficknefs, more dangerous

than the former. During which time of ficknefs,

they moft inhumanly denied his friends to come and
fee him, until they would give them money for their

admittance, and they have denied many to come at

all ; and have beaten and kicked, and otherwife moft
fliamefully abufed fuch his friends as came to fee him
in his great diftrefs, and to bring him food and ne-
ceffaries to fuftain his life, and alfo have kept his ftr-

vant from him, and his food. So that if he had not
been relieved by flealth of his fellow-prifoners, he
had been kept from any food at all, for above the

fpace of 10 days together : and the prifoners that out of

pity

'4
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pity have relieved him, have been moft cruelly pu-

nifried, and the Keepers have not forborn to confefs

themfelves, that they fliould have ftarved him long

ago, had not the prifbners relieved him. And be-

fides all this, they have moft cruelly beaten and

wounded him, to the hazard of his limbs, and dan-

ger of his life, had he not been refcued and faved by

the prifoners of the fame houfe. In which moftmi-

ferable condition, your poor petitioner hath continu-

ed a prifoner for the fpace of above two years and a

half, and is like ftill to continue in the fame, under

the mercilefs hands of the Warden of the Fleet, who
hath denied lawful liberty to his prifoner, for that he

hath faid, he muft obferve the man that hath fo great

a fway in the Kingdom, intimating the Archbilhop.

All which his deplored condition, and lamenta-

ble miferies, he moft humbly prefenteth to this

moft Honourable Affembly, befeeching them to be

pleafed to caft an eye of compaffion towards him,

and to afford him fuch relief from his cenfure and

hard imprifonment, as may feem good to your wif-

doms, who otherwife is like to perifh under the

hands of mercilefs men,

Andyour PetitionerJhall ever pray (as in duty be

is bound) to the Lord to blefs andpro/per this

Honourable1

Affembly.

John Lilburn.

At the debate of which, there was not a little op-

pofuion by fome, who (as I conceive) thought I was

not capable of enjoying juftice, although to my
knowledge I never did an a<ft in all my life that put

me out of the protection of the law, or that tended

to the disfranchifing me of being a Denizen and
Freeman of England ; and therefore ought to enjoy as

great a privilege in the enjoyment of the benefit of

the Law of England, as any free Denizen of Eng-
land whatfoever, by what name or title foever he

be called. The iffue of which debate, fo much as I

have under the Clerk's hand, thus followeth.

Die Luna, 10 Nov. 1645.

Ordered, &c. That the Vote formerly paffed in

this Houfe, concerning the proceedings againft

Lieut. Col. Lilburn in the Star Chamber, be forth-

with tranfmited to the Lords.

Ordered, &c. That it be referred to the Com-
mittee of accounts to caft up and ftate the accounts

of Lieut. Col. Lilburn, and to certify what is due to

him, to this Houfe.

H. Elfynge, Cler. Pari. D. Com.

After palling thefe Votes, I found quick difpatch

to the Lords ; and upon the firft of December 1645,
by fpecial decree, they took off the fine fet upon me
by the Star-Chamber ; and afterwards at their open
Bar judically, upon the 13th of February 1645,
appointed me a folemn hearing de novo of the whole
matter ; and afligned Mr. John Bradjhaw and Mr.
John Cook for my Counfel.

Lieut. Col. John Lilburn'j Sufferings, as they

were reprefented and proved before the

Right Honourable the Houfe of Peers, in

'Parliament affembled, the iph day of
February, 164 f.

MR. Brad/haw, and Mr. Cook being afligned

for Counfel with the faid Mr. Lilburn ; Mr.
Bradjhaw having fuccindly, and fo truly opened
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the cafe, as if he had been an eye-witnefs of his

Client's fufferings; acquainted their Lordlhips,

that the fame had received a full and folemn hearing

before a Committee of the honourable Houfe of

Commons: upon whole report it was by that ho-

nourable Houfe^ May 4, 1641, refolved upon the

queftion, That the fentence of the Star-Chamber gi-

ven againft John Lilburn, is illegal, and againft the

liberty of the JiibjeR ; and alfo, Bloody, Wicked,
Cruel, Barbarous, and Tyrannical ; and likewife

further refolved upon the queftion, That reparation

ought to be given to Mr. Lilburn, for his imprifon-

ment, fufferings and loffes, fuftained by that illegal

fentence. And now, my Lords, they have tranfmit-

ted them to your Lordlhips, by whofe noble favour

and juftice we are now before your Honours, to lay

open the illegality of that fentence, and all the pro-

ceedings thereupon, and to crave your Lordlhips
juftice for reparations, proportionable to our Client's

fufferings,

And in the firft place he prefented an Order^

whereby Mr. Lilburn was firft illegally attached,

and committed to the prifon of the Gateboufei

which was read in thefe words.

Sexto Decemb. Anno Doin. 1637.

Emanavit Attach. DireiJ. tVragge, &~\ Ex direiJi-

Flamfteed, pro Corporis Capt. Johannis \ one Baker

Lilburn de Civilate London, ad imme- rCler. Cap-

diate admittend. &c. Signal, per Lambe,
j
pellani

Gwyn, fcr
1

Aylett. j Land.

Exam. Edwardus Latham Reg.

Regii Deput.

The Englifh of which, thus followeth :

The 6th of Decemb. 1637.

There iffued an attachment directed") By direc-

to Wragge and Flamfteed, for the tak-
j
tion of the

ing of the body of John Lilburn, of I Court,

the Chy of London, and to bring imme- Baker^

diately, &V. Signed by Lambs, Gwyn, Clerk

and Aylett. j Chaplain.

Examined by Edward Latham,
Deputy of the Regifter.

Which order being read, Mr. Bradjhaw obler-

ved that the original imprifonment itfelf was illegal,

becaufe they never convented Mr. Lilburn to fpeak

for himfelf, nor examined him upon any crime.

But, my Lords, it is no marvel that fuch kind of

injuftice as this, proceeded from thofe High Com-
mifiioners, becaufe it was their ufual practice to be
attachers, judges, goalers, and executioners them-
felves, without regard of any legal way of proceed-

ings. He then defired their Lordlhips, that the fen-

tence againft Mr. Lilburn in the Star-Chamber might
alfo be read, which was accordingly done •, viz.

In Cam. Stel. coram Cone, ibidem 13 Die Febr. Anno
Decimo tertio Car. Reg.

Lord Coventry, Lord- Keeper, l£c.

WHereas upon information to this court, the

9th of February, by Sir John Banks Knt. his

Majefty's Attorney- General, that John Lilburn and

John Wharton, then prefent at the Bar, were the

24th of Jan. laft, ordered to be examined upon in-

terrogatories, touching their unlawful printing, im-

porting, publifliing, and difperfing of libellous and

feditious Books, contrary to the decree of this

Q_q a Courr,
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Court, which was verified by Affidavit, and being

brought up to the office to appear and be examined,

the faid Lilburn refufed to* appear; and both of

them denied to take an Oath to make true anfwer

to interrogatories, as appeared by the certificate of

Mr. Goad, Deputy-Clerk of this Court: The
Court did on that day order that their appearances

fhould then be recorded, they being prefent in Court

as aforefaid •, and that in refpect the faid delinquents

did then again contemptuoufly refufe to take their

Oaths, tendered unto them in open Court, they

fhould be remanded to the prifon of the Fleet, there

to remain clofe prifoners, until they conform them-
felves in obedience to take their Oaths, and be exa-

mined ; and that unlefs they did take their Oaths,

and yield to be examined by Monday night then

next following, and now laft paft, their Lordfhips

would on this fitting day, proceed to a cenfure a-

gainft them for their contempts therein.

Now this day the faid Lilburn and Wharton be-

ing again brought unto the Bar, his Majefty's faid

Attorney informed this Honourable Court, that

they ftill continued in their former obftinacy, and
contemptuoufly refufed to take their Oaths, to

make true anfwer to the -f- interrogatories, although

they had been fent for, and their Oaths offered to

be given unto them, by Mr. Goad, Deputy Clerk

of this Court ; who now certified the fame in Court.

And therefore his Majefty's faid Attorney humbly
prayed on his Majefty's behalf, that their Lord-
fhips would now proceed to cenfure againft the faid

delinquents, for their great contempts and difobedi-

ence therein. Whereupon their Lordfhips endea-

voured by fairperfuafions to draw them to conformity

and «bedience ; and withal offered, that if yet they

would fubmit and take their Oaths, their Lord-
fhips would accept thereof, and not proceed to cen-

fure againft them. But fuch was the infufferable

difobedience and contempt of the faid delinquents,

that they ftill perfifted in their former obftinacy, and
wilfully refufed to take their Oaths. In refpect

whereof, the whole Court did with an unanimous
confent declare and adjudge the faid Lilburn and
Wharton, guilty of a very high contempt, and of-

fence of dangerous confequence, and evil example,

and worthy to undergo a very fharp, exemplary and
fevere cenfure, which may deter others from the like

prefumptuous boldnefs, in refuting to take a legal

** Oath ; without which, many great and exorbitant

offences to the prejudice and danger of his Majefty,

his Kingdoms, and loving Subjects might go away
undifcovered, and unpunifhed. And therefore their

Lordfhips have now ordered, adjudged, and de-

creed, that the faid Lilburn and Wharton, fhall be

remanded to the Fleet, there to remain until they

conform themfelves in obedience to the orders of
this Court, and that they fhall pay 500 /. a-piece

for their fereral fines to his Majefty's ufe ; and be-

fore their enlargements out of the Fleet, become
bound with good fureties for their good behaviour.

And to the end that others may be more deterred

from daring to offend in the like kind hereafter, the

Court hath further ordered and decreed, That the

faid John Lilburn fhall be whipp'd through the

ftreet, from the Prifon of the Fleet unto the Pillory,

to be erected at fuch time, and in fuch place as this

Court fhall hold fit and direct ; and that both he

and the faid Wharton, fhall be both then fet in the
faid Pillory, and from thence be returned to the
Fleet, there to remain according to this Decree.

John Arthur Dep.

At the concluding of which, Mr. Bradfhaw 00-
ferved, that this fentence v/asfelo defe, guilty of its
own death •, the ground whereof being, becaufe Mr.
Lilburn refufed to take an Oath, to anfwer to all fuch
queftions as fhould be demanded of him, it being
contrary to the laws of God, Nature, and the King-
dom, for any man to be his own accufer : the exe-
cution of which cruel and bloody fentence, was pro-
ved by feveral witneffes of quality and good repute
upon Oath at their Lordfhips bar, the fubftance of
whofe teftimony was

;

In the firft place,

Mr. Thomas Smith Merchant, upon his Oath de-
clared to their Lordfhips, that he faw Mr. Lilburn
tyed to a Cart at Fleet-bridge, being ftripp'd from
the waift upward, and whipp'd from thence to
Weftminfter ; and that fo near as he was able to judge,
every two, three or four fteps he had a lafh, with a
whip that he was fure had two or three cords tied
full of knots, and for the number he did not judo-e
them fo few as 500, and he thought that if he
fhould fay 500 and 500 ; he fhould not fay amifs:
but 500 he was confident was the leaft. And that
he faw him fet upon the Pillory, fcrV. the Officers be-
ing very cruel towards him, or any that fpoke unto
him.

The next witnefs was Mrs. Mary Dorman -, the
fubftance of whofe teftimony upon Oath was/ that
fhe faw Mr. Lilburn whipp'd from Fleet-bridge to
Weftminfter, in fuch a barbarous and cruel manner,
that fhe was not able to exprefs it, and that fhe did
believe that both his fhoulders were fwelled almoft
as big as a penny-loaf, with the bruifes- of the knot-
ted cords ; and that fhe did fee him fet upon the Pil-
lory immediately, above the fpace of two hours
bare-headed, the fun Alining very hot, and he took
occafion to declare the unjuftnefs of his fentence,
upon which the Warden of the Fleet caufed him to
be gagged, above an hour, and did it with fuch.
cruelty, that he made his mouth to bleed.

Mr. Higgs his Surgeon teftified upon Oath, to
this effect ; that he did not fee his patient Mr. Lil-
burn whipp'd, but being defired to perform the
office of a Surgeon to him, he that day dreft his
back, which was one of the miferableft that ever he
did fee ; for the wails in his back, made by his cruel
whipping,, were bigger than Tobacco-pipes, and
that he faw him fet in the Pillory, and gagged.
And Mr. Thomas Hawes upon Oath teftified to

this effect; that he did fee Mr. Lilburn fet upon the
Pillory, above (as he judged) the fpace of two
hours, the Sun fhining very hot, and they would
not fuffer him to have any cover upon his head: and
he taking occafion to fpeak of the Bifhops cruelty

towards him, and how unjuftly they had caufed him
to be dealt with, the Warden of the Fleet caufed
him to be gagged in fuch a cruel manner, as if he
would have torn his jaws in pieces, infomuch that

the blood came out of his mouth.

In the next place, A fecondfentence made in the

Inner Star-Chamber was read, which thus followeth.

At

* Lilburn did enter his Name, but refuting to give them Money, they put out his Name again.

f They never fhevved the Interrogatories to Luburit, though he defired the fight of them, that Co he might know what lie

did fwear to.

** The fum of which was, You fhall fwear to make true anfwer to all things that are alked you, fo help you God.
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At the Inner Star'Chamber, the lBth of April,

Anno Dom. 1638.

Prefent Lord Archbijhop of Canterbury, Lord-Keeper,

Lord-Treafurcr, Sec.

WHereas John Lilburn prifoner in the Fleet, by

fentence in the Star-Cbamber, did this day

fuffer condign punifhment for his feveral offences,

by whipping at a Cart, and (landing in the Pillory ;

and as their Lordfhips were this day informed, du-

ring the time that his body was under the faid exe-

cution, audacioufly and wickedly did not only ut-

fer fundry fcandalous fpeeches, but likewife fcattered

divers copies of feditious Books amongft the peo-

ple, that beheld the faid execution ; for which very

thing, amongft. other offences of like nature, he

hath been cenfured in the faid Court, by the afore-

faid fentence : it is therefore by their Lordfhips order-

ed, that the faid John Lilburn fhould be laid alone

with irons on his hands and legs, in the Wards of the

Fleet, where the bafeft and meaneft fort of prifoners

are ufed to be put ; and that the Warden of the

Fleet, take fpecial care to hinder the refort of any

perfons whatfoever unto him ; and particularly, that

he be not fupplied with money from any friend : and

that he take fpecial notice of all Letters, Writings,

and Books brought unto him, and feize and deliver

the fame unto their Lordfhips: and take notice from

rime to time who they be that refort unto the faid

prifon, to vifit the faid Lilburn, or to fpeak with him,

and inform the Board thereof. And it was laftly or-

dered that all perfons that (hall be hereafter produced

to receive corporal punifhment, according to fen-

tence of that Court, or by order of the Board, fhall

Have their garments fearched before they be brought

forth, and neither writing nor other thing fuffered to

be about them ; and their hands likewife to be

bound, during the time they are under punifhment.

Whereof, together with the other premifes, the faid

Warden of the Fleet is hereby required to take

notice, and to have efpecial care, that this their

Lordfhips order be accordingly obferved.

Examined per Dudley Carleton.

And the execution of this latter fentence in a moft

barbarous and inhuman manner, was punctually pro-

ved by fufficient witneffes, as foHoweth ; viz. Mr.

Higgs his Surgeon again teftified, thatthat night Mr.

Lilburn fuffered, he was had back to the Fleet, and

he repairing to Dr. Grant, to crave his advice, he ad-

vifed him to let his patient blood, to prevent a fever

;

and he accordingly came the next morning to the

Fieet to let his patient blood, and drefs his fores, but

he found him locked up clofe in a room, and was by

the Officers of the Fleet, denied accefs unto him.

Whereupon he immediately went to the Warden,

being then at Weftminfter, who denied him accefs to

the faid Mr. Lilburn, till the afternoon that he came

home-, which was a great act of cruelty, and much
to the danger of Mr. Lilburn's health, and welfare

:

and the next day they removed him down to the

Common Goal, where they laid him in irons, and

feveral times wounded him, to the extream hazard

of his life, and feveral times denied me accefi to

him in his extremity.

Dr. Hubbard, Juftice of the Peace, made Oath to

this effect ; that when Mr. Lilburn was prifoner in

the Fleet, he was defired as a Phyfician to vifit him :

and going fo to do, he was again and again denied

accefs to him : but upon much importunity to the

4-

Warden, hs was admitted to him, whom he found in

an extream violent fever, lying in Irons upon both

hands and legs, to the extream hazard of his life.

Mrs. Mary Dorman further declared, that after

Mr. Lilburn had fuffered, fhe went often to vifit

him; who was laid in irons, and his friends denied

accefs to him ; and that the officers of the Fleet

ftrongly endeavoured to ftarve him : fo that niany

times his friends were forced to being his meat to

the poor mens bag, and give them money to con-

vey it to him through a hole in a wall betwixt them
and him. Mr. Thomas Hawes further declared, that'

after Mr. Lilburn fuffered, he often went to vifit

him, and was beat by the Goalers, and was in dan-

ger to have loft his life for fo doing ; and that they

fo ftrongly laboured to ftarve Mr. Lilburn, that

they were forced to convey his diet to him by the

poor men that begged at the grate : but the Goa-
lers finding out that Mr. Lilburn got his diet that

way, they dealt fo cruelly with the poor men, that

Mr. Lilburn was deprived of that way of relief, and
then his friends got the fon of one Archer that was
prifoner in the next room to him, for accufing the

Deputy of Ireland for murdering one Efmond, to

convey his victuals to him : which was done by
ftealth, through a hole where a board was pull'd

up in his floor, when the reft of the prifoners were
at the Chapel at fervice ; and, my Lords, divers

times the conveying of his meat to him, coft him
and his friends, upon the prifoners, (3c. more than

the meat itfelf.

Robert Ellis fometime a fellow prifoner with Mr.
Lilburn in the Fleet, upon Oath declared before

their Lordlhips, that the Officers of the Fleet after

they brought Mr. Lilburn into the Common Wards,
ufed him very barbaroufly and cruelly, laying him
for a long time in irons, keeping his friends from
him, and his victuals ; and feveral rimes had like

to have flain and murdered him, and he verily be-

lieves had effected it, if he had riot help'd him j

for which they took his bed from him, and put him
offthe charity, and kept him five weeks in a dun-
geon, and had like to have murdered him, and af-

terwards removed him to the King's-Bench, that fo

they might the more eafily have their wills of Mr.
Lilburn, &c.

Their Lordfhips being fatisfied of the Injuftice

arid illegality of the proceedings, Mr. Brad/haw
faid, that he conceived no man's fufferings in the

Kingdom had been fo great as his Client's were :

for a Gentleman to be fo cruelly tortured and
Whipped, pillory'd, gagged, clofe imprifbned, iron-

ed, beat and wounded, and that contrary to Law, is

a cruelty unheard of, and therefore hoped that for

filch unparallelled fufferings, and oppreffions, the

fair hand of their Lordfhips honourable Juftice would
give and reach him forth unparallelled damages,
and though many of his Judges that did, him inju-

ftice be dead, yet he hoped the hand of Juftice of
their Honours, joined with the honourable Houfe
of Commons will be fo long, as to reach their living

and furviving eftates, and out of them, 6ff. make
him fpeedy, large arid unparallelled reparations.

Mr. Cook then fpoke in the behalf of Mr. LiU
burn (and afterwards printed his argument) and
faid the punifhment inflicted upon him may be re-

duced to four heads.

(1.) Impriforiment, whereby a man is buried alive,

lofes the comfort and benefit of his five fenfes, and
is made Corpus immobile legis, the unmoveable fub-

ject
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jec"t of the law, or as a dead carcafe. 'Tis true, that

in itfelfit is the eafieft of all corporal punifhments :

but the continuance of it, makes it fuch a lingring

confumption, that it is better to be upon the rack

an hour, than to be imprifoned a year : as it is better

to be once wet to the (kin, than to be fubjecT: to a

perpetual dropping, .efpecially for an active fpirit

:

there is no fuch torment as to deprive him of li-

berty ; for n£t\ve,Thefeus was condemned only to fit

ftill : there is no end of fuch a mifery, as the Hea-
then perfecuting Tyrant faid, Nondum tibi redii in

,gratiam ; to put a man out of his pain, was always

counted a favour. But Mr. Lilburn's imprifonment

was aggravated by three fteps or gradations.

i. A clofe imprifonment, not the deareft friend

to come to him ; we do not find that any of the pri-

mitive Cbrijlians were ufed fo by the Tyrants, for

then that heavy charge might be anfwered in the

Scripture, 1 was in prifon, and ye vifited me not

;

extraordinary matters of ftate and high concern-

ments always excepted : but the Surgeon was not

permitted fome time to come to Mr. Lilburn to drefs

him, nor the Phyfician when he was in a fever ; a

cruelty unheard of amonft the Turks : For they are

careful of their (laves in their ficknefs, and fatten

them, that they may indure their blows ; but it is too

probable that thofe which were Mr. Lilburn' s mali-

cious enemies, did too much thirft after his blood.

2. The Keepers were ordered to take care that no
money be conveyed to him, which argues that they

had a defire to ftarve him : the Prophet faith, // is

better to die by the [word, than famine, which is

the greateft of all torments; for all punifhments may
be undergone by patience, but only hunger : wnich
the more any man thinks by patience to overcome,

the more violent it is. Undoubtedly had it not been
for the pity of Tome poor refolute fellow-prifoners,

Mr. Lilburn had been ftarved to death : far worfe

than any of the four Roman punifhments, which
were lapidatio, combuftio, decollalio, ftrangulatio,

ftoning, burning, beheading, and ftrangling. How
feverely, yet moft juftly, did the fame Judges feve-

ral times punifh the intent to poifon or deftroy an-

other man ? The going about to murder, nay the

giving of the lye, becaufe it is preparatory to mur-
der, by provoking quarrels, was cenfurable in that

Court, a multo fortiori, much more from the ftron-

ger, then in this cafe ufed, where there was fo much
cruelty infiiclred, that death might probably have en-

fued, had not God by his extraordinary mercy fup-

ported him, in thofe fad afflidtions, thofe unjuft

Judges for tranfgreffing not only the bounds of hu-
manity, but all the rules of their own ordinary Juftice,

ought to make. Mr. Lilburn anfwerable fatisfaction.

3. This imprifonment was for about three years,

until he petitioned the Parliament. Many times

the firft motions of anger are not in a man's own
power j becaufe he would not accufe himfelf as they

defired, they might have in a paffion committed him,

and the Sun might have gone down upon their wrath
;

nay, the Moon might have made her peragration,

or the fummer feafon might have melted their fro-

zen confciences, or the winter cold have allayed the

heat of their malice, or the Sun might have made
his revolution, but their malice continued three

years ; and had not he been delivered by the Juftice

of the Parliament, in probability might have con-

tinued for ever.

(2.) Whipping, a moft painful and fhameful pu-

nifhment ; Flagellations and Scourgings being for •

(laves and incorrigible rogues, and hedge- robbers.

In undecimo Elizab. one Cartwright brought a (lave

from .Rujfia, and would fcourge him cruelly, for

which he was queftioned ; and it was refolved, that

England was too pure an air for (laves to breathe in,

and it was often refolved in the Star-Chamber, that

no Gentleman was to be whipp'd for any offence

whatfoever : it being well known that JohnLilburri's

anceftors have been ancient Gentlemen, and that

which thefe Judges could not be ignorant of, efpe-

cially the Earl-Marfhal, who is prefumed to know
all the ancient Gentry in the Kingdom. But the

like whipping was never read of, amongft the Affy-
rians, Perjians, Grecians, or Romans. For,

1

.

It was from the Fleet to Weftminfter (above a

mile diftance; a great concourfe and confluence of
people looking upon him, as if he had been fome
miferable flave.

2. He received every two or three fteps a blow,

500 ftrokes at the leaft ; for one Mr. Smith, a
Merchant that went along with him, teftified that

fo far as he was able to judge, he received 500 or

1 000, but of the firft he was moft certain ; and this

was with a treble-corded whip, with at leaft twenty

knots upon it.

Amongft the Romans no malefactor had ever

above forty ftripes, and every ftroke ftood for three

ftripes, for the whip was of three thongs ; and but

one knot at the end of every thong. St. Paul recei-

ved thirty-nine ftripes, which was but thirteen

blows. Not long fince in Orleans, a Prieft was fen-

tenced to be whipp'd for fornication, having abufed

a poor maid, telling her that their popifh St. Fran-

cis would come and lie with her fuch a night, ar

which time he perfonated and feigned himfelf to be

St. Francis, and was taken in bed with her; and it

was earneftly preffed by the King's Advocates, that

he might receive fourteen blows with a three-cord-

ed whip, which is conftantly ufed for fuch caftiga-

tions, becaufe it was an abominable wickednefs

:

but the Judges would not fuffer him to have above

thirteen blows, becaufe ampliandifunt favores, fa-

vours are to be inlarged. And in doubtful matters it

muft always be prefumed for clemency and gentle-

nefs ;. according to which account, Mr. Lilburn re-

ceived 1 0000 ftripes: for in every blow there was

twenty ftripes, by reafon of the twenty knots, which

being multiplied is 10000, and in every ftripe there

was (name and pain, comprefikm of the flefh, brui-

fings and effufion of blood.

(3.) The Pillory, a punifhment fomething pain-

ful, but exceeding ihameful, and moft terrible to a

generous nature, to ftand two hours in open view

of all men, as if he had been unworthy to tread up-

on the earth, the fun mining very hot upon him,

and not fuffered to keep on his hat ; and this imme-
diately after his cruel whipping, that fo they might

put him to all the torture and pain that they could,

argues abundance of wrath and malice.

This punifhment of ftanding upon the Pillory,

was firft invented for Mountebanks and Cheats,

that having gotten upon banks and forms, to wrong

and abufe the people, were exalted-in the fame kind,

to ftand confpicuous to the view and open fhame of

the people; but for a Gentleman to be fo ferved,

was never heard of, unlets by that cruel Court.

(4.) Gagging, an unmanly and barbarous cruel-

ty, to be exercifed upon beafts, not men, for man
differs from brutes, both ratione & oratione, in

reafon and fpeech ; a punifhment never heard of

in any age: cutting out of tongues, and perfora-

tion in cafes of blafphemy have been heard of, but

never
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never in a matter of fuch a nature ; and this to con-

tinue for above an hour, till the blood gufh'd out

of his mouth, as if they would have pluck'd his

jaws in pieces, and all this for nothing ; O infuffer-

able torments!

So that by his imprifonment he was made a flock*

a dead trunk, or picture of a man, that hath eyes,

and fees not, hands* and handles not, t?f. By whip-

ping they endeavoured to make him a rogue, or a

Have -, by the third punithment of the pillory, to

make him a cheater, guilty of forgery and perjury *

and by gagging, to make him a beaft* and fo upon

the whole matter to deprive him of his reafonable

fcul, fuch cruelties that were never invented but by

Tygers and Wolves, in human Ihapes, feritas Lupo-

rum, in humana figura. But then the perfons that

were fo cruel and tyrannical aggravates the offence;

1. This cruelty was commanded to be executed by

an eminent Court of Juftice* profefling Chriftianity,

pejftma eft injuftitia qua fit ftib colore juftilia : 'tis the

greateft injuftice to opprefs and do injury, under a

pretence of Juftice. How often was it refolved in

that Court, that for a Juftice of Peace or Conftable

to commit a riot, was ten times more feverely pu-

nishable than in a common perfon, becaufe it is to

ufe, or rather abufe that fword of authority, to com-
mit or countenance an unlawful action, which was

ordained and put into their hands to fupprefs it.

2. The Eminency of the perfons augments the

offence, qualitas perfona auget peccatum * for a Gen-
tleman to aft againft the rule of the Law and Gen-
tility, is more reprehenfible than in vulgar perfons.

It was called the Court of Star-Chamber, from the

eminency of the perfons, which were Judges : Stars

of the greater magnitudes, as being the higheft

Court of ordinary Juftice * but Mr. Lilburn's Judges,

inftead of putting on the garment of Juftice, were

cloathed from head to feet, and their confcience

oiled and moiftned, with cruelty and injuftice mix-

ed with the moft poifoned malice that ever entered

into the hearts of any Judges.

And though fome of them be dead, yet Juftice

lives though the party be dead * whatfoever becomes
of them, their eftates ought to make fatisfacrion

according to their own rules, qui non luet in ccrpore,

folvit in bttrfa -, he that fuffers not in his body, muft
fuffer in his purfe.

A principal actor in this bloody tragedy, was the

Lord-Keeper Coventry, not lefs eminent in cruelty

than in place, Judge of the higheft feat of mercy,
the Chancery, which abated the edge of the Law,
when it is too keen ; for the chief Judge of mercy
to degenerate into a favage cruelty, not heard of a-

mongft the Barbarians, how heinous is it ? Not to

fpeak any thing of the decapitated Archbifhop, that

monfter of cruelty, and fubtlety, whofe eftate we
fear is dead with him, and therefore little can be
expected from it.

The Bilhopof London, then Lord-Treafurer, was
a principal fentencer of Mr. Lilburn; by their own
Canons, no Biihop ought to have a hand in blood,

becaufe they pretend to be mild fhepherds, but cru-

elty was their genius.

The Earl of Arundel was of an imbittered fpirit

againft Mr. Lilburn, nothing but corporal punifh-

ment would allay the heat of his malice * who being
Earl-Marlhat, could not be ignorant that John
Lilburn was a Gentleman : for him that by his place

was to protect all Gentlemen from injuries, and ihould
fcorn to be active in the inflicting fuch corporal ig-

nominious cruel punifliments upon a Gentleman, is a

tranfcendent tranfgreffion againft the laws of (late

and honour; It hath been cenfurable in that Court*

to fpeak contemptuous words of a Gentleman * ami

how often had he ordered fatisfaction, for faying

fuch a one is no Gentleman ? And yet the fame court

and perfons not only to fay a Gentleman is a rogue,

but fo to ufe him, as Mr. Lilburn was, is the great-

eft fcandal to the publick Juftice of the Kingdom,
that hath been heard of.

The Judges afliftants, that are called the Fathers

of the Lata, and are faid to carry Law in their

breafts, for them to begin and promote fuch an un-

juft and illegal fentence, for them that are fet as

Centinels to watch over and preferve the peoples li-

berties* to betray a poor Gentleman into the hands of

mercilefs men, was an offence of an exceeding high

nature : for had they declared the illegality of thofe

proceedings, and protefted againft it, as by virtue of

their places (in duty) they ought to have done, it

might have prevented the fentence. If the proceeding

had been regular by informations, and examinations*

or ore tenus, as it was not, unlefs there had been fome
direct proof or fpeaking circumftance or very pro-

bable prefumption, that Mr. Lilburn had been guilty

of fome high crime * it had been a grievous thing in

them to have afiifted in fo cruel punifhments. But
when the pretence was no other, but concerning fome
of Dr. BaftwicFs, Mr. Burton's, or Mr. Prynne's

Books, which they knew could not be any breach of

the peace, and that in the Siar-Cbambcr, where
there was no information, as in Mr. Li/burn's cafe,

to adminifter an Oath, was all one with the High-
Commiflion, and directly contrary to the petition

of right, in 3 Car. and Juftice Jones had no reafon

for inflicting the corporal punilhment.

But becaufe Mr. Lilburn was a young man, there-

fore it was fit he mould be punifhed: is noc this to

turn Juftice into Wormwood ? Such Judges have
ever been the moft dangerous pefts to a State and
Kingdom, and in former times for lefs offence, moft
feverely punifhed in their perfons and eftates. The
Lord Cottington thirfted exceedingly after the blood

of this poor Gentleman, and the High-Commif-
fioners had their hands as deep as any of the reft, in

regard that by their warrant he was firft commit-
ted : the moft unjuft and tyrannical that ever was

heard of, to command a poor Gentleman to be fent

to prifon, without conventing him before them, or

afking him whether he was guilty of any mifde-

meanor * a meer ufurpation of authority, taking

the fword of Juftice into their own hands* not caring

to deftroy a poor Gentleman, fo as they might curry

favour with the Prelates their grand patrons ; thole

High-Commiffioners making themfelves Judges,

Goalers, and Executioners, and what not, to deftroy

the innocent.

It is considerable what punifhment the Goalers

and Executioners of this cruel fentence have defer-

ved : for however if a writ be directed to a Sheriff,

commanding him to take the body of one who is a

Peer of the Realm, or a privileged perfon, the Of-

ficer is excufed by his warrant 5 yet when punifh-

ments are clearly againft the Law of God, Nature,

and Nations, which prohibit all fuch cruelties and

inhumanities ; to make them bleed for the blood of

Mr. Lilburn, would be an honourable piece of

Juftice, and a precedent of much fafety to the sub-

jects in after-times, and Officers would not dare to

be fo unmercifully cruel ; as the Sheriffs fmarted

for the Ship-money, though they had procefs from

the Exchequer.

Mr.
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Mr. Liturn's (offerings are beyond expreffion,

and no honeft heart but is feelingly fenfible of eve-

ry blow that was given him ; in his imprifonment,

Whipping, Pillory, Gagging, Beatings, Hunger-
bitings, and the Irons laid upon him,' every true-

hearted Englijhman, that (lands for the laws and li-

berties of the fubjeft, was fo ufed, and abufed ; for

it might have been any fuch man's cafe, as well as his.

His eftate quite exhaufted by their cruelties, his trade

loft, whereby he gained his livelihood, being before

that time in a hopeful way of a Merchant, and well

known to be very induftrious in his calling ; a man
aftive for the Publick, and by his merits hath pro-

cured the title of Lieutenant-Colonel, in the prefent

wars. What damages the Parliament will be pleafed

to adjudge and order him, he humbly fubmits to

their great Wifdoms and honourable Juftice : cer-

tainly not any of them would have fuffered fo much
for ten thoufand pounds.

It is the Lord's great mercy that he is yet alive,

having conflicted with, and gone through fuch a fea

of puniihments and miferies. True it is, that in

point of reparations, there is no proportion between

money and fuch corporal punifhments, to a generous

fpirit : yet as there was never more indignity and a

greater difhonour to the Juftice of the Kingdom,
than by this wicked fentence, and the cruel execu-

tion thereof-, thereby proclaiming it to all the world

that an Englijh Gentleman' muft be made a (lave, to

fatisfy the malicious and virulent humours of a ty-

rannical Court of Juftice

:

So it will be a very great honour and reparation

to the publick Juftice of this Land, to give and ad-

judge Mr. Lilburn exemplary and proportionable

damages, to be levied out of the eftatesof his unjuft

and malicious Judges, through whofe injuftice he

not only fuffered fuch cruelties for three years, that

not one of them would have fuffered the like, nor

received one of his ftripes for many thoufands ; but

loft his trade and livelihood.

The judicial law was blood for blood, an eye for

an eye, tooth for tooth, &c. Daniel's, accufers

were caft into the den of Lions, with their wives

and children, though Daniel had no hurt by a mi-

racle of mercy ; by the equity and morality whereof,

Mr. Lilburn ought to have good and proportion-

able reparation out of the eftates of his unjuft

Judges and Tormentors, who fought for his blood :

but that God preferved him by his extraordinary

love and favour.

That all drooping fpirits may chear up and be

incouraged, that ^Juftice will run down like a migh-

ty ftream, when it (hall be executed upon the

greateft offenders : as now there is good hopes that

Mr. Lilburn (hall by ordinance of Parliament have

fpeedily good damages, anfwerable to his great fuf-

ferings, ordered and adjudged him, toberaifed out

of the eftates of his unjuft Judges, that may be paid

unto him without further expence, who hath been

at fuch extraordinary charges about the fame, that

fo his reparation may be not only juft, but feafon-

able, by which he (hall be obliged to venture his

life, and all that is dear to him as formerly he hath

done, for his honourable Judges in Parliament af-

fembled.

Whereupon the Lords made the following Order.

Die Veneris, 13 Feb. 1645.

" Whereas the caufe of John Lilburn, Gent, came
" this day to a hearing at the Bar by his Counfel,

" being tranfmitted from the Houfe of Commons,
" concerning a' fentence pronounced againft him
" in the Star-Chamber, 13 Feb. Anno 13. Car.
" Reg. and after an examination of the whole pro-
" ceedings, and a due confideration of the faid

" fentence ; it is this day adjudged, ordered, and
" determined by the Lords in Parliament affem-
" bled, that the faid fentence, and all proceed-
" ings thereupon, (hall forthwith be for ever to-

" tally vacated, obliterated, and taken off the

" file in all Courts where they are yet remaining,
" as illegal, and moft unjuft, againft the liberty

" of the fubjeft, and law of the land and Magna
" Cbarta, and unfit to continue upon record: And
" that the faid Lilburn (hall be for ever abfolutely

" freed, and totally difcharged from the faid fen-

" fence, and all proceedings thereupon, as fully

" and amply, as though never any fuch thing had
" been. And that all eftreat and procefs in the Court
" of Exchequer, for levying of any fine, (if- any
" fuch be) (hall be wholly cancelled and made
" void, any thing to the contrary in any wife not-

", withftanding."

Job. Browne, Cleric. Parliaments.

But not aftigning me any reparations in that De-
cree (the doing of which the Houfe of Commons
left unto them, and the Lords according to former

cuftom looked upon to be their right in law to do,)

I prayed their affigning me particular reparations

according to Law and Juftice, out of the eftates of

my unjuft Judges, that had done me fo much
wrong ; upon which new addrefs to them, they did

upon the 5th of March, 164.5, order and decree,

and affigned to be paid unto the faid John Lilburn,

the fum of 2000 /. for his reparations, which for

many reafons (as their being aiding in the wars to

the King, &c.) they fixed upon the Eftates real and

perfonal of Francis Lord Cottington, Sir Francis

IVindebank, and James Ingram, late Deputy- War-
den of the Fleet ; and afterwards by another decree

for the prefent levying thereof, out of. their lands,

at eight years purchafe (as they were before the

wars,) with the allowance of Intereft at 8 /. per

centum, per annum, in cafe of obftrudtion ; for all

or any part of it : and to this purpofe caufed an

ordinance to be drawn up, which fully paffed their

Houfe the 15, 20, and 27th of April 1646. and

afterwards tranfmitted it to the Houfe of Com-
mons, where by reafon of my bloody adverfary old

Sir Henry Vane's, Interefts, and ef my imprifonment

by Manchejler's, means in the Tower of London, it

lay afleep till the ift of Auguft 1648. at which time

7 or 8000 of my true friends'in London, figned and

caufed to be delivered a Petition to the Houfe of

Commons for my liberty, and the pairing of the

faid Ordinance. Whereupon the Houfe made this

Order.

Die Martis, 1 Augufti 1648.

Sir John Maynard, Sir Peter Wentworth, Lord

Carre, Col. Bofwel, Col. Ludlow, Mr. Holland,

Mr. Copley.

" It is referred to this Committee, or any five

" of them, to confider how Colonel John Lil-

" burn may have fuch fatisfaclion and allowance

" for his fufferings and loffes< as was formerly in-

" tended him by this Houfe."

Henry Elfynge, Cler. Pari. Dom. Com.

Upon
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Upon which Older, I got the Committee to meet,

and preferred a petition to them. Upon which pe-

tition, the Parliament having difpofed of all that

part of the Lord Cottington's eftate that I fhould

have had, unto the Lord Say, and alfo compounded
with Sir Francis Windeb auk's heir; the faid Com-
mittee were pleafed to fix it entirely upon the

Lord-Keeper's eftate, as the principal guilty man:

of which, when the young Lord Coventry, his fon

and heir, heard thereof in France, he came polling

to England is in amaze, fearing what fuch a prece-

dent might bring upon him, if his Father's eftate

[then deadj fhould be compell'd to make me fatis-

fa&ion ; he being fo capital in Injuftice, that if

that courfe fhould be taken, his eftate left him by

his Father [if it were trebled] would not fatisfy for

his Father's palpable Injuftice committed in his life-

time. And Manchefter being in the faid bryers with

his Father, being as unjuft as the other, and having

a Brother (viz. George Montague) and other confide-

rable Interefts in the Houfe of Commons, fo plied

their friends there, that they put a flop to the fe-

cond reading of the aforefaid Ordinance. Which
' I firft fully underftood by the Speaker's means, then

my great pretended friend, who one day began to

reafon with a Member of the Houfe [and my fpe-

cial Friend] about the unreafonablenefs to fix my
reparations upon the eftate of the deceafed Lord
Coventry ; nay, or to give me any reparations at

all out of the eftates of thofe perfons that did me
wrong, for fear the precedent in time might reach

to themfelves :
" For, Sir, faid the Speaker, [as

" the Member told me] if my fon and heir fhould
" be liable in law, to make fatisfaflion to all thofe

" men [out of that eftate I fhould leave him] that

" I have in the eye of the law wronged, [by fign-

" ing warrants, orders and decrees by the command
«' of my fuperiors] he would foon be a beggar, al-

" though I fhould leave him 5 or 6000/. per
*• annum ; and therefore defired the faid Member's
" concurrence with him. And for the clamorous
" importunity [as they called it] of me and my
" friends, to give me reparations ; but yet to do
" it in fuch a way, that the precedent might not
" in future make themfelves fmart for their In-

" jufticeto particular men." Of which, when the

faid Member told me, he faid they were refolved to

make the Commonwealth my Pay-mafter out of the

publick Treafury, and colour over the juftnefs of it

with this pretence, " That Cottington's eftate, &c.
" formerly affigned me, they had fince difpofed of
" for the Commonwealth's ufe, to the Lord Say;
" and therefore now it would be no Injuftice to the
" Commonwealth [although in the Star-Chamber
" it never wronged me] to pay me my reparation."

And fo finding I was like to be baffled, I delivered

the under-written to every individual Member of

the honourable Houfe of Commons.

The Humble Remembrance of Lieut. Colonel

John Lilburn, Septemb. 4. 1648.

Honoured Sir,

VOuchfafe to take notice and ferioufly to confi-

der, That the firft week this prefent Parlia-

ment fat, which is now almoft fuil eight years ago, I

prefented an humSle petition to the Houfe of Com-
mons, for juftice and right againft the cruel Judges
of the High-Commijfion Court, and the Star-Cham-
ber; and I had the honour [the fame day itwaspre-
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fented] to be one of the firft prifoners in England

that was fet at liberty by this Parliament, and alfo

received a fpeedy, full, fair, and candid proceed-

ing, in the hearing and examining my tyrannical

fufferings : but by reafon of multiplicity of publick

bufinefs, and other great obflrudtions, I have not

as yet been able to attain to the full end of my legal

and juft expectation and right, viz. reparations for

my long, fad and tormenting fufferings by the fore-

faid unjuft and unrighteous Judges.

Be pleafed alfo favourably to take notice, That
upon the firft of Auguft laft, there was an humble
Petition prefented to the honourable Houfe of

Commons, fubferibed by many thoufands of honeft

Citizens, i£c. humbly to defire you to put me in

full poffefiion of all your by-paft juft votes aboiit my
forefaid fufferings : upon reading and debating of

which petition, as in anfwer to that particular of it,

your Houfe were pleafed to make this enluing

Order.

Die Martis, 1 Augufii 1648.

Lord Carre, Sir John Maynard, Sir Peter Went-
ivorth, Col. Bofwel, Col. Ludlow, Mr. Copley,

Mr. Holland.

" It is referred to this Committee, or any five

" of them, to confider how Colonel John Lil-

" burn may have fuch fatisfadlion and allowance
" for his fufferings and loffes, as was formerly in-

" tended him by this Houfe."

Henry Elfynge, Cler. Dom. Com.

Unto which faid Committee at their firft fitting,

I prefented a Petition ; the copy of which thus fol-

loweth.

To the Honourable the Committee of the Houfe

of Commons, appointed to confider of Lieut.

Col. Lilburn's bufinefs, in reference to the

Star-Chamber ;

The Humble Petition of Lieut. Col. John
Lilburn

Sheweth,

THAT befides your Petitioner's fufferings by

reafon of his banifhment into the Low-Coun-

tries, fie was firft committed by Dr. Lamb, Gwyn,

Aylet, 1637. and afterwards had three years impri-

fonment in the common Goal of the Fleet, being

whipp'd from Fleet bridge to Weftminfter, and en-

during the cruel torment of above five hundred

ftripes with knotted cords. Afterwards being fet -in

the Pillory for the fpace of two hours, and by

James Ingram Deputy-Warden of the Fleet gag-

ged, tearing his jaws almoft in pieces, without or-

der ; which fentence was given by Lord-Keeper

Coventry, Earl of Manchefter, Lord Privy-Seal,

Lord Newburgh, Sir Henry Pane, fen. Lord Chief-

Juflice Brampfion, and Judge Jones. And after

the barbarous execution of this fentence, being

April 18, 1638, the faid Lord Coventry, Arch-

bifhop of Canterbury, Bifhop of London, Earl of

Manchefter, Earl of Arundel, Earl of Salt/bury,

Lord Cottington, Lord Newburgh, Secretary Cook,

and Windebank, patted another fentence, in effect-

for the ftarving of your Petitioner, and for the tor-

menting of hiin with irons upon hands and legs

R r both
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both night and day; and by keeping him clofe

in the common Goal of the Fleet, from the fpeech

of any of his friends : all which was executed with

the greateft cruelty that could be, for the fpace of

almoft three years together, to the apparent hazard of

his life, both by ftarving him [which was with all art

and induftry feveral ways attempted ;] and alfo by
feveral affaults made upon him by the faid Warden's
man [inftigated thereunto by the faid Deputy-War-
den, to the maiming and wounding him, whereby to

this day he is totally deprived of the ufe of two of his

fingers :] all which, with much more, too tedious to

be here inferted, was fully proved by fufficient wit-

neffes, before a Committee of your Houfe, whereof
Mr. Francis Roufe had the chair ; upon whofe report

made May 4, 1641, your Houfe voted, " That the
" fentence in the Star-Chamber given againft the faid

" John Lilburn, and all the proceedings thereupon,
" was illegal, and againft the liberty of the fubjecT,

" and aifo bloody, wicked, cruel, barbarous, and ty-

" rannical ; and that he ought to have good repara-
" tions therefore." Which Votes (by reafon of multi-
plicity of bufinefs in your Houfe) coft your Peti-

tioner fome years of importunate and chargable at-

tendance to get them tranfmitted to the Lords

;

which was obtained in February 164.5^ the 13th day
of which month, your Petitioner's whole caufe was
effeclually opened at the Lords Bar, by his learned

Counfel Mr. John Brad/haw, and Mr. John Cook ; and
there every particular again proved upon Oath, by
teftimony of people of very good quality. Where-
upon they concurred in all things with the Houfe of

Commons, faving in the matter of reparation ; but
upon the delivery of a true narrative, (which your
Petitioner with his own hands in the fame month
delivered unto every individual Lord) they made a

further decree, that your Petitioner mould have
2000 /. reparations out of the eftates of the faid

Lord Cottington, Sir Francis Windebank, and James
Ingram, for the reafons alledged in an ordinance

which they paffed in April 1646, and tranfmitted

to your Houfe ; where it hath lain dormant ever
fince, and is now referred to the confideration of
this honourable Committee.
Now, forafmuch as by the judicial laws of God

(which are the pure laws of right reafon) he that

wilfully hurteth his neighbour, is bound to the per-

formance of thefe five things : Firfi, " If it be a
" blemifh or wound, like for like, or to redeem it

*' with money, thereby to fatisfy him for his

" wound. Secondly, For his pain and torment.
" Thirdly, For the healing. Fourthly, For his
*' lofs of time in his calling. Fifthly, For the
" fhame and difgrace :" All which are to be con-
fidered according to the quality of the perfon dam-
nified : which reparations are to be paid out of the

beft of the goods of him that damnified him, and
that without delay.

And as the law of God, fo the laws of this Na-
tion do abhor, and have feverely punifhed (above
all perfons) Judges, many times with the lofs of
their lives and eftates, who under colour of law
have violated their Oaths, and deftroyed the lives,

liberties and properties of the people, whom by
law they fhould have preferved : as may be inftan-,

ced by the forty-four Judges and Juftices hanged in

one year by King Alfred; divers of them for lefs

crimes than hath been done in the cafe of your Peti-

tioner •, as may be read in the Law-book, called

The Mirrour of Juftice, pag, 239, 240, 241, &c.
tranflated and reprinted this very Parliament : and

by Juftice Thorp in Edw. Ill's time, who was con-
demned to death for the violation of his Oath, for

taking fmall fums of money in caufes depending be-
fore him ; as appears in the third part of Coke's

Inftitules, fol. 155, 156.

And by the Lord Chief Juftice Trefilian, &c.
who in full Parliament in Rich. IPs time was attach-
ed as a Traitor in the forenoon, and had his throat
cut at Tyburn in the afternoon, becaufe he had given
it under bis hand, that the King might create unto
himfelf at his pleafure, another rule to walk by, than
the law of the land prefcribes him ; as appears by
the Parliament- Records in the Tower, by many of
your own Declarations, and alfo by the Chronicles
of England.

Now forafrnuch as your Petitioner's fufferings

have been unparallelled, and his prejudice fuftained
thereby altogether unrepairable ; having loft his
limbs, &c. And forafmuch as by the law of God,
Nature and Nations, reparations for hurts and da-
mages received, ought to be fatisfied as far as may
be in all perfons, though done by accident, and not
intentionally, and though through ignorance : much
more when the perfons offending did it knowingly,
and on purpofe, in the face, nay, in fpight of the
fundamental laws of the land, which they were fworn
to preferve : and for that the reparations in the faid

ordinance afiigned do fcarce amount to what your
Petitioner fpent in his three years fad captivity, and
his now almoft eight years chargeable attendance,
in fuing for it, befides the lofs of a rich and profita-

ble trade for eleven years together, and his wounds,
torments, fmart and difgrace, fuftained by his faid

tyrannical fentences

:

He therefore humbly prayeth the favour and juf-
tice of this honourable Committee for fome confide-
rable augmentation of his faid reparations ; and the
rather becaufe his fellow-fufferer Dr. Bajiwick had
4000 /. reparations allotted him, whofe fufferings

(he fubmiffively conceiveth) was nothing nigh fo

great, in torment, pain and fhame, as your Peti-
tioner's. And forafmuch as the now Lord Coven-
try, fon and heir to the forefaid Lord Coventry,

hath walked in his Father's fteps, in enmity to the
laws, liberties, and freedom of the Nation : by
being in arms at the beginning of the Wars againft
the Parliament, and made his peace with the Earl
of Effex for a fmall matter, and hath fince deferted

the Kingdom, living in France privately, receiving

the profits of a vaft eftate which his Father left

him : And forafmuch as his faid Father (the late

Lord Coventry) was the activeft man in infringing

the laws and liberties of the Nation ; although a
Lawyer and Judge, fitting on the fupream feat of
Juftice 5 and a perfon (as is groundedly conceived)
who got a great eftate by corruption, and particu-

larly a man that principally paffed, as chief Jud°e
of the Court, both the aforefaid fentences againft

your Petitioner: and in regard the eftate^ of the
faid Lord Cottington, and Sir Francis Windebank,
by fubfequent orders of both Houfes upon urgent
occafions, are much intangled and altered from the
condition they were in, in 1646, when the Lords
ordered your petitioner 2000 Marks out of them -

and for that the eftate of James Ingram cannot be
found, nor at prefent come by: Your Petitioner

therefore moft humbly prayeth, that the greateft

part, if not all your Petitioner's reparations may be
fixed upon the faid now Lord Coventry's eftate, to be
immediately paid your Petitioner ; or elfe that his

rents, and the profit of his woods and goods, may
be
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be feized in the refpecYtve Counties where they lie,

for the fatisfying thereof; that your Petitioner may
no longer run the hazard of ruin to him and his,

by tedious delays, having already contracted the

debts of many hundred pounds, occafioned by the

chargeable profecution hereof. And that if you

fhall think fit to conjoin any other with him,

that it may be' principally the Judges of the Law ;

who ought to have been pilots and guides unto the

reft of the Judges of that Court, who were Lord6,

and perfons not knowing the Law.

Andyour Petitioner Jhall ever pray, &c.

John Lilburn.

After the reading of which, they entred into a

ferious debate of the whole bufinefs, and thereupon

paffed feveral Votes to be heads of an Ordinance,

to be drawn up and reported to the Houfe, by the

Right Honourable the Lord Garr Chairman to the

faid Committee-, who accordingly reported the Pro-

ceedings and Votes of the faid Committee to your

Houfe, who approved of the faid Votes, and order-

ed an ordinance to be prefented to the Houfe con-

fonant thereunto, which was accordingly done by
the Lord Carr; which ordinance hath been once

read in your Houfe : The Copy of which thus

follows

:

An Ordinance of the Lords and Gammons ajfembled in

Parliament, for the raifing of three thoufandpounds

,

out of the real Eftate of the late Thomas Lord

. Coventry, late Lord Keeper of the Great Seal of
England, for and towards the reparation and da-

mages of John Lilburn, Gent, which he fujlained

by virtue and colour oftwo Sentences given and made

againft him, in the late Court of Star- Chamber, the

one the 13th of Febr. 1637. the other the iSth of
April, 1638.

WHereas the caufe of John Lilburn Gent, con-

cerning two fentences pronounced againft

him in the late Court of Star-Cbamber, 13th of

February, 13 Car. Regis, and 18 th of April, 14
Car. Regis, were voted the 4th of May 164.1, by

the Houfe of Commons to be illegal, and againft the

liberty of the fubject, and alfo bloody, wicked, cruel,

barbarous, and tyrannical, which were tranfmitted

from the faid Houfe of Commons unto the Houfe of
Lords; who thereupon, by an order or decree, by
them made 13th of February 1645, adjudged and de-

clared the faid proceedings of the faid Star-Chamber,

againft the. faid John Lilburn, to be illegal and moft
unjuft, and againft the liberty of the fubjecl:, and
Magna Cbarta, and unfit to continue upon record,

&c. And by another order or decree, made by
them the faid Lords the 5th of March 1645, they

afligned to be paid unto the faid John Lilburn, the

fum of two thoufand pounds for his reparations

;

and the faid Houfe of Peers then fixed that fum upon
the eftates real and perfonal of Francis Lord Cot-

tington, Sir Francis fVindebank, and James Ingram,
* late Deputy-Warden of the Fleet : and afterwards

for the prefent levying thereof, with allowance of

Intereft, in cafe of obftructions, while the fame
mould be in levying, and of fuch parts as fhould not
be forthwith levied i the faid Houfe of Peers did
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caufe an ordinance to be drawn Up, and paffed the

fame in their Houfe, the 27th of April 1646, and

afterwards tranfmitted the fame to the Houfe of

Commons for their concurrence; with whom it yet

dependeth. And forafmuch as fince that tranfmif-

fion, all, or the greateft, of the eftates of the faid

Lord Cotlington, and Sir Francis Windebank, is fince

by both Houfes difpofed of to other ufes ; and the

eftate of the faid James Ingram is fo fmall and

weak, and fo entangled with former incumbrances^

that it can afford little or no part unto the faid John
Lilburn, of the faid reparations : And for that the

faid late Lord Coventry, was the principal Judge,

and chief Actor, in giving of both the faid illegal

fentences in the faid Court of Star-Chamber; and for

the barbarous inflicting of punifhments thereupon :

Therefore, and for fatisfacYion of the faid 2000 /.

and for the increafe of reparation unto the faid John

Lilburn for his extraordinary wrongs, fufferings and

loffcs thereby fuftained, and the long time hitherto

elapfed without any fatisfaction ; the Lords and

Commons affembled in Parliament do ordain, and

be it hereby ordained by the faid Lords and Com-
mons and by authority of the fame ; That the faid

John Lilburn fhall receive the fum of 3000/. out of

all, or any the Manors, Meffuages, Lands, Tene-

ments and Hereditaments, whereof he, the faid late

Thomas Lord Coventry, or any other perfon or per-

fons to or for his ufe, or in truft for him, was or

were feized in fee-fimple, or fee-tail, or otherwife,

at the time of the faid fentences or decrees, or of ei-

ther of them, in the faid late Court of Star-Cbam-

ber, or fince within the Kingdom of England, or

Dominion of Wales, any order or ordinance hereto-

fore made by either or both Houfes of Parliament,

for the employment of the eftate of the laid late

Thomas Lord Coventry to the contrary hereof, in

any wife notwithstanding. And for the more fpeedy

levying of the faid fum of three thoufand pounds,

it is further ordered and ordained, that the feveral

and refpective Sheriffs, of the feveral and refpective

Counties, within England and Wales, wherein any

of the faid Lands, Tenements, or Hereditaments

do lie, fhall forthwith upon fight, and by virtue of

this ordinance, caufe an inquifition to be made, and

taken by the Oaths of twelve or more lawful men,

where the fame lands do lie, and what the fame are

and do contain, and of the clear yearly value there-

of, over and above all charges and reprifes : and af-

ter fuch inquifition fo made and taken, the feveral

and refpective Sheriffs fhall deliver unto the faid

John Lilburn true copies in Parchment of the fame

inquifitions by them taken, and fhall then alfo de-

liver unto the faid John Lilburn the faid Lands,

Tenements and Hereditaments, which fhall be fo

comprifed or mentioned in the faid inquifitions, to

have and to hold, to him the faid John Lilburn,

and his affigns, without impeachment of wafte

;

and until he fhall have received out of the iffues and

profits thereof (to be eftimated according to the

yearly values contained in the faid inquifitions) the

faid fum of three thoufand pounds ; together with all

reafonable charges and expences to be fuftained from

henceforth for obtaining the faid fum of three thou-

fand pounds. And all and every the faid feveral and

refpective Sheriffs, and all other perfon and perfons

R r 2 what-

* ' But the Lord 'Roberts, the Lord Wharton, &c. told me feveral times, if their eftates had not been under fequeftration by
* Ordinance of Parliament, they would never have gone about to fix my reparations by Ordinance, (which they muft needs then
' do, to take off the Sequeftration) but have iffued out a decree and extent under the Great Seal, immediately to have put me-
* in prefent pofleifion of my 2000 1, which they faid was their right by Law to do.'
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whatfoever, that fhall any ways aft or affift in obedi-

ence to this ordinance, according to the true intent

and meaning thereof, (hall be therefore defended

and kept harmlefs, by the authority of both Houfes

of Parliament.

Be pleafed to take further notice, that after the

forefaid ordinance was once read, it came to a de-

bate in your Houfe for to be read the fecond time,

which was carried in the negative by a majority of

voices ; and I cannot but apprehend that there were

divers in the Houfe unfatisSed in the ordinance it-

felf, in regard the Houfe was divided upon the De-
bate and Vote, which I cannot but apprehend mull:

flow from one of thefe two confiderations.

Firft, Either becaufe that the whole reparations

is fixed upon the Lord Coventry's eftate fingly,

who had many co-partners in the fentences, and
who alfo it may be fuppofed hath expiated his crime
by his death. Or elfe, fecondly, becaufe in fome
mens thoughts, fome of my Jate aftions are. or

have been fo evil in themfelves, that they may feem
to them to over-ballance the merits of all my an-

cient fufferings.

However, on my prefenting my reafons to the

Houfe for reading it, my Ordinance was called for

to be read the fecond time, which Elfynge the Clerk
pretended he had laid ready upon the table before

him ; but what betwixt his knavery, old Henry
Fane's, the Speaker's, and young Montague's, my
Ordinance was ftol'n, and could never after be
Found : fo that I was lent to out of the Houfe to get
another fair copy writ over prefently, which being
long in doing, my friends went away, not expeft-

ing it would any more be meddled with that day,
fo that when moll of them were gone, my adversa-

ries took the advantage to call for it, and in a thin

Houfe read it the fecond time, and upon debate
threw it out of doors ; and at prefent to flop my
mouth, voted me 300/. ready-money (as they pre-
tended) out of Sir Charles Kemiffes's compofition, to

enable me for prefent fubfiftence, and to follow my
bufinefs, and alfo made this further order.

Die Marlis, Septemb. 5, 1648.

ORdered by the Commons affembled.in Parlia-

ment, that the fum of three thoufand pounds
be allowed and paid unto Lieutenant Colonel John
Lilburn, for reparation of his damages fuftained by
colour of the fentences given againft him in the late

Court of Star-Chamber, where Lord Carr had the

Chair, with the addition of Sir John Danvers, and
Colonel Rigby, to confider of, and prefent to this

Houfe an Ordinance for fettling of lands to him
and his heirs, to the value of 3000/. at twelve

years purchafe, out of the eftates of new Delinquents

in the Infurreftions, not yet fequeftred.

H. Elfynge, Cler. Pari. Com. Bom.

Of which when I fully underftood, I was trou-

bled, but knew not how to help myfelf; and having
already met with fo many difficulties, and received

fo many baffles, as I had done, I thought it was
better (being almoft wearied out with ftrugglingj

to take half a loaf, than to go away without any
bread at all. So after many Petitions and Letters to

the Sequeftrators, &c. 'the Committee caufed an
Ordinance to be drawn up.

But when my Ordinance came to the Lords, they
difabled me to cut down any more timber-trees,

than what were already fell'd, which I judged fitter

for me to content myfelf with, than to ftruggle any

longer to get it pafs, as the Houfe of Commons
had fent it up. So the Lords in two or three days dif-

patched it, and fent it down to the Houfe of Com-
mons for their concurrence, according to thofe
abridgements they had made in it; and taking my
opportunity to fpeak to thofe in the Houfe of Com-
mons I had intereft in, I intreated them to difpute
it no more, but pafs it as the Lords had gelded it;
and accordingly they did, the copy of which thus
followeth

:

Die Jovis, 21 Decemb. 1648.

An Ordinance of the Lords and Commons affembkdin
Parliament, for raifing of three thoufand pounds,
cut of thefequeftred eftates and compositions of Sir

Henry Gibb, Knight ; and Sir Henry Beliing-

ham, Knight and Baronet ; and Thomas Bowes,
Efquire ; lying and being within the County of
Durham; to be paid unto Lieut. Col. John Lil-
burn, by the Committee of Sequeftrations of the

faid County, for and towards the reparation and
damages of the faid John Lilburn, which he fuf-
tained by virtue and colour of two unjujl Sentences,

or Decrees ; given and made againft him in the late

Court of Star- Chamber, the one the 13th of Fe-
bruary, 1637; the other the iStbof April, 1638.

the caufe of Lieut. Col. John . Lil-

concerning two fentences pronoun-

Hereas

burn,

ced againft him in the late Court of Star-Chamber,
the 13th of February, decimo tertio Caroli Regis, and
the 1 8th of April, decimo quarto Caroli Regis, (which
were voted the 4th of May, 1 64 1, by the Houfe of
Commons to be illegal, and againft the liberty of
the fubjeft, and alfo bloody, wicked, cruel, bar-

barous and tyrannical) were tranfmitted from the

faid Houfe of Commons unto the Houfe of Lords

;

in which the Houfe of Peers concurred in judg-
ment; and the' 13th of February 1645, declared the

faid proceedings of the faid Star-Chamber, againft

the faid John Lilburn, to be illegal, moft unjuft, and
againft the liberty of the fubjeft, and law of the

land, and Magna Chart a, and unfit to continue

upon record, SiV. The faid Lords and Commons
taking into their ferious confideration, the extraor-

dinary fufferings and barbarous tyranny, that by
colour of the faid unjuft decrees, were inflifted up-
on the faid Lieut. Col. John Lilburn ; and the long
time hitherto elapfed without any fatisfaftion, do
conceive it moft juft, equitable and reafonable, to

repair him in fome confiderable manner: and there-

fore in purfuance of two orders of the Houfe of

Commons, one of the 2 2d of Augufi 1648, and
the other of the 5th of September 1 648, have or-

dained ; and be it hereby ordained by the Lords
and Commons afiembled in Parliament, and by the

authority of the fame 5 That the faid John Lilburn

fhall have, and receive the fum of 3000/. to be
paid unto him of , his afiigns, by the Committee
of Sequeftrations for the County of Durham; out

of the firft profits of the fequeftred eftates, both

lands and goods of Sir Henry Gibb, Knight ; Sir

Henry Bellingham, Knight and Baronet j and Thomas
Bowes Efquire ; lying and being in the County of

Durham, having all been aftive in the late Northern

Infurreftions, and aiding and affifting to the moft
wicked invafion of Duke Hamilton. And the faid

Committee are hereby authorifed to fell all fuch

woods (except timber- trees now ftanding) as may
conveniently be fpared, and now ftanding upon the

faid lands (or already felled) or any of them.

And
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And if the faid Sir Henry Gibb, Sir Henry Belling-

ham, and Thomas Bowes, or any of them fhall com-

pound for their eftate, lb much of the faid three

thoufand pounds as then fhall remain unfatisfied,

fhall be paid unto the faid John Lilburn, or his

affignees, out of their, or the firft of their compo-

fnions. And this Ordinance or Copy thereof atteft-

ed under the hand or hands of the Clerk, or

Clerks, of one or both Houfes of Parliament, fhall

be a fufficient Warrant to the faid Committee of

Sequeftrations in the faid County of Durham, to

pay the faid 3000/. as is before expreffed, unto the
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faid John Lilburn or his afilgns ; and likewife to

indemnify and fave harmlefs, all, and every perfon

or perfons, that fhall any way aft in the perfor-

mance of the true intent and meaning of this Ordi-

nance.

Job. Brown, Cler. ParliameMor.

H. Elyfinge, Cler. Pari. Bom. Com.

However Lieut. Col. Lilburn, after great trou-

ble, and much expence, got but little of the money
ordered him.

XXI. Proceedings in Parliament againfl: Sir yohn Finch, Ba-

ron of Fordwicb, Lord-Keeper, for High-Treafon, 1640.

1 6 Car. I *.

HE Houfe of Commons hav-

ing fecur'd that great Statefman

the Earl of Strafford, and that

zealous Churchman Archbifhop

Laud; began to prepare an Im-
peachment againfl: the great

Officer of the Law, the Lord-

Keeper Finch, ofHigh-Treafon.

December 14th, a Committee was appointed to

prepare a Charge againfl: him ; of which he having

notice, fent to the Houfe of Commons a Letter, de-

firing to be admitted to fpeak for himfelf, before

any Vote paft againfl him. Upon this Letter there

arofe a great debate in the Houfe, and after fome

time fpent therein, it was granted him; and Mon-
day December the 21ft, was appointed for the hear-

ing of him.

On Monday he was admitted in this manner;

there was a Chair fet for him to make ufe of if he

pleafed, and a Stool to lay the Purfe upon, a little

on the fide of the Bar on the left hand as you come
in •, he himfelf brought in the Purfe, and laid it in

the Chair, but would not fit down himfelf, nor put

on his Hat, though he was mov'd to it by Mr.
Speaker, but fpake all the while bare-headed and

ftanding; the Serjeant at Arms attending on the

Houfe, ftanding by him with the Mace on his

moulder : And fpake as follows.

Mr. Speaker,

1D0 firft prefent my moft humble thanks to this

Honourable Affembly, for this favour vouchfafed

me, in granting me admittance to their prefence,

and do humbly befeech them to believe it is no
defire to preferve myfelf or my fortune, but

to deferve the good opinions of thofe that have

drawn me hither.

I do profefs in the prefence of him that

knoweth all hearts, that I had rather go from door

to door, and crave Da obolum Belizario, 6JV. with

the good opinion of this AfTembly, than live and
enjoy all the hfinours and fortunes I am capa-

ble of.

I do not come hither with an intention tojuftify

my words, my aftions, or my opinions ; but to

make a plain and clear narration for myfelf, and
then humbly to fubmit to the wifdom and juftice of

this Houfe myfelf, and all that concerns me.
I do well underftand (Mr. Speaker) with what

difadvantage any man can fpeak in his own caufe,

and if I could have told how to have tranfmitted

my thoughts and aftions, by a clearer reprefenta-

tion of another (I do fo much defy my own judg-
ment in working, and my ways in expreffing) that

I fhould have been a moft humble fuitor, another

might have done it. But this Houfe will not take

words, but with clear and ingenuous dealing ; and
therefore I fhall befeech them to think, I come not

hither with a fet or ftudied fpeech, I come to fpeak

my heart, and to fpeak it clearly and plainly, and

then leave it to your clemency and juftice: and I

hope if any thing fhall flip from me, to work con-

trary to my meaning, or intention, diforderly or

iJl-placed, you will be pleafed to make a favour-

able conftruftion, and leave me the liberty of ex-

planation, if there fhall be any ; but I hope there

fhall be no caufe for it.

I hope, for my affection in Religion no man doubt-

eth me ; what my education, what, and under

whom for many years, is well known ; I Jived

near thirty years in the Society of Gray's-Inn : and
if one that was a reverend Preacher in my time

(Dr. Sibbs) were now alive, he were able to give

teftimony to this Houfe, that when a party ill-af-

fefted in Religion fought to weary him, and tire

him out, he had his chiefeft encouragement from

me.

I have

• This Proceeding explains the manner of obtaining the Judges opinions in Mr. Hampdtn's Cafe about Sbip-Moniy, Vol. I. pag.

483. as alfo the Lord-Keeper's Reafons for what he did as Speaker in the Parliament 1629. for which fee, ante P*ge. 217. Elle

this had not been inferted, his Lordfliip not putting in any Anfwer to the Articles exhibited againfl him.
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I have now [Mr. Speaker) been fifteen years of

the King's Council; from the firft hour to this mi-

nute, no man is able to fay that ever I was author,

advifer, or confenter to any projeft.

It pleafed the King (my gracious Matter) after

I had ferved him divers years, to prefer me to two
places • to be Chief-juftice of the Common-Pleas,
and then Keeper of his Great-Seal : I fay it in the

prefence of God, I was fo far from the thought of
the one, and from the ambition of the other, that

if my Matter's grace and goodnefs had not been, I

had never enjoyed thofe honours.

I cannot tell (Mr. Speaker) nor I do not know what
particulars there are, that may draw me into your
disfavour or ill opinion, and therefore I fhall come
very weakly arm'd; yet to thofe that either in my
own knowledge, or by fuch a knowledge as is given

me, and not from any in this Houfe, I fhall fpeak

fomewhat, that I hope being truth, and accompanied
with clearnefs and ingenuity, will at laft procure

fome allay of that ill opinion which may perhaps be

conceived of me.

Mr. Speaker, I had once the honour to fit in the

place that you do: from the firft time I came thi-

ther, to this unfortunate time, I do appeal to all

that were here then, if I ferved you hot with can-

dor. Ill office I never did to any of the Houfe,
good offices I have witneffes enough I did many ; I

was fo happy, that upon an occafion which once

happened, I received an expreffion and teftimony

of the good affection of this Houfe towards me.
For the laft unhappy day, I had great fhare in

the unhappinefs and forrow of it. I hope there are

enough do remember, no man within the walls of
this Houfe did exprefs more fymptoms of forrow,

grief, and diftraftion than I did.

After an adjournment for two or three days, it

pleafed his Majefty to fend for me, to let me know
that he could not fo refolve of things as he defired,

and therefore was defirous that there might be an
adjournment for fome few days more. I proteft I

did not then difcern in his Majefty, and I believe it

was not in his thoughts, to think of the diffolving

of this Affembly ; but was pleafed in the firft place,

to give me a command to deliver his pleafure to the

Houfe for an adjournment for fome few days, till

the Monday following, as I remember, and com-
manded me withal to deliver his pleafure, that there

fhould be no further fpeeches, but forthwith upon
the delivery of the meffage come and wait upon
him : he likewife commanded me, if queftions were
offered to be put, upon my Allegiance I fhould not

dare to do it. How much I did then in all humbie-
nefs reafon with his Majefty, is not for me here to

fpeak ; only thus much let me fay, I was no Au-
thor of any counfel in it. I was only a perfon in

receiving Commiffion •, I fpeak not this, as any
thing I now produce or do invent, or take up for

my own excufe, but that which is known to divers,

and fome honourable perfons in this Houfe, to be moft
true. All that I will fay for that, is humbly to be-

feech you all to confider, that if it had been any

man's cafe, as it was mine, between the difpleafure

of a gracious King, and the ill opinion of an ho-

nourable Affembly ; I befeech you lay all toge-

ther, lay my firft actions and behaviour with the

laft, I mail fubmit.to your honourable and favour-

able conftrudtions.

For the Shipping bufinefs, my opinion of that

caufe hath lain heavy upon me; I fhall clearly and
truly prefent unto you what every thing is, with

this proteftation, that if in reckoning up my own
opinion what I was of, or what I delivered, any
thing of it be difpleafing, or contrary to the opi-

nion of this Houfe, that I am far from juftifying of
it, but fubmit that and all .other my a&ions to your
wifdom and goodnefs.

Mr. Speaker^ the firft Writs that were fent out a-

bout the Shipping-bufinefs, I had no more know-
ledge of, and was as ignorant as any one Member of

this Houfe, or any man in the Kingdom. I wa$
never the Author nor Advifer of it, and will boldly

fay, from the firft to this hour, I did never advife

nor counfel the fetting forth of any Ship-Writs in

my life.

Mr. Speaker, it is true that I was made Chief-

juftice of the Common-Pleas fome four days before

the Ship- Writs went out to the Ports and Maritime
Places; as I do remember, the 20th oiOSiober 1634,
they do bear tefte, and I was fworn Juftice the 16th

of OSiober : fo as they went out in that time, but

without my knowledge or privity, the God of Hea-
ven knows this to be true.

Mr. Speaker, afterwards his Majefty was pleafed

to command my Lord Chief-juftice of the King's-

Bench, that then was, Sir Thomas Richardfon, and
Chief Baron of the Exchequer that now is, and my-
felf then Chief-juftice of the Common-Pleas, to take

into confideration the Precedents then brought unto

us ; which we did, and after returned to his Majefty,

what we had found out of thofe precedents.

It is true, that afterwards his Majefty did take

into confideration, that if the whole Kingdom were
concerned, that it was not reafon to lay the whole
burthen upon the Cinque Ports and Maritime

Towns.
Thereupon, upon what ground his Majefty took

that into his confideration, I do confefs I do know
nothing of it.

His Majefty did command my Lord Chief-ju-

ftice that now is, my Lord Chief-Baron, and my-
felf, to return our opinions; Whether, when the

whole Kingdom is in danger, and the Kingdom in

general is concerned, it be not according to Law and

Reafon, that the whole Kingdom, and his Majefty,

and all interefted therein, fhould join in defending

and preferving thereof?

This was, in time, about 1634.

In Michaelmas-Term following, his Majefty com-

manded me to go to all the Judges, and require

their opinions in particular.

He commanded me to do it to every one, and to

charge them upon their duty and allegiance, to keep

it fecret.

Mr. Speaker, it was never intended by his Ma-
jefty (fo profeffed by him) at that time, and fo de-

clared to all the Judges, that it was not required by

him, to be fuch a binding opinion to the Subject,

as to hinder him from calling it in queftion, nor be

binding to themfelves, but that upon better reafon

and advice they may alter it ; but defired their opi-

nions, for his own private reafon.

I know very well, that extrajudicial opinions of

Judges ought not to be binding.

But I did think, and fpeak my Heart and Con-

fcience freely; myfelf, and the reft of the Judges

being fworn, and by our Oaths tied to counfel the

King, when he fhould require advice of us, that we

were bound by our Oaths and Duties to return our

opinions.

I did obey his Majefty's command, and do here

before the God of Heaven avow it.

A I
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I did never ufe the leaft promife of preferment or

reward to any, nor did ufe the leaft menace ; I

did leave it freely to their own Confciences and Li-

berty ; for I was left to the liberty of my own by his

Majefty, and had reafon to leave them the liberty

of their own Confciences.

And I befeech you be pleafed to have fome be-

lief, that I would not fay this, but that I know the

God of Heaven will make it appear; and I befeech

you that extravagant fpeeches may not move againft

that which is a pofitive and clear truth*

Mr. Speaker, in the difcourfe of this (as is be-

tween Judges) fome fmall difcourfes fometimes a-

rofe, yet never was any caufe wherein any Judges

conferred, that were fo little conference as between

me and them.

Mr. Speaker, againft a Negative, I can fay no-

thing; but I fhall affirm nothing unto you, but

by the grace of God, as I affirm it to be true, fo I

make no doubt of making it appear to be fo.

This opinion was fubfcribed without folicitation,

there was not any man of us, did make any doubt

of fubfcribing our opinion, but two, Mr. Juftice

Button, and Mr. Juftice Croke.,

Mr. Juftice Croke made not a fcruple of the thing,

but of the introduction ; for it was thus:

That whereas the Ports and the Maritime Towns

were concerned, there according to the precedents in

former times, the charge lay on them.

So when the Kingdom was in danger, of which his

Majejiy was the file Judge; whether it was not a-

greeable to Law and Reafon, the whole Kingdom to

bear the charge?

I left this cafe with Judge Croke.

The next Term I fpake with him, he could give

me no refolution, becaufe he had not feen the Writs

in former times-, but did give his opinion, that

when the whole Kingdom was in danger, the

charge of the defence ought to be borne by al.l.

So of that opinion of his, there was no need of a

folicitation.

I fpeak no more here, than I did openly in my
argument in the Exchequer-Chamber.

This is the naked truth : for Mr. Juftice Hutton,

he did never fubfcribe at all.

I will only fay this, that I was fo far from pref-

fing him to give his opinion, becaufe he did afk

time to confider of it, that I will boldly fay, and
make it good, that when his Majefty would have

had him fometimes fent for, to give his opinion, I

befeeched his Majefty to leave him to himfelf and his

confcience ; and that was the ill office I did.

The Judges did fubfcribe in November or Decem-

ber, 1635.
I had no conference, nor (truly I think) by acci-

dent any difcourfe with any of the Judges touching

their opinions: for till February 1636, there was

no fpeech of it, for when they had delivered their

opinions, I did return according to my duty to my
Mafter the King, and delivered them to him : in

whofe cuftody they be.

In February 1636, upon a command that came
from his Majefty, by one of the then Secretaries of

Srate, the Judges all affembled in Gray's-Inn; we
did then fall into a debate of the cafe then fent

unto us, and we did then return our opinion unto

his Majefty ; there was then much difcourfe and

great debate about it.

Mine opinion and confcience at that time was
agreeable to that opinion I then delivered.
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the beft arguments I could, for the

of my opinion ; and that was all I

I did ufe

maintenance

did.

It is true, that then at that time, Mr. Juftice Hut-
ton, and Mr. Juftice Croke, did not differ in the

main point, which was this

:

When the Kingdom was in danger, the charge

ought to be borne by the whole Kingdom.
But in this point, whether the King was the fole

Judge of the danger^ they differed.

So as there was between the firft fubfeription, and
this debate, and confultation, fome fifteen months
difference.

It is true, that all of them did then fubfcribe,

both Juftice Hutton, and Juftice Croke, which was
returned to his Majefty, and after publifhed by
my Lord-Keeper (my predeceflbr) in the Star-

Chamber.

For the manner of publifhing it, I will fay no-
thing, but leave it to thofe, whofe memories will

call to mind what was then done.

The Reafon of the fubfeription of Juftice Hutton,

and Juftice Croke, (though they differed in opinion)

grew from this, that was told them, from the reft of
the Judges

;

That where the greater number did agree in their

vote, the reft were involved and included.

And now I have faithfully delivered, what I did in

that bufinefs, till I came (which was afterwards) to my
argument in the Exchequer-Chamber : fox the queftion

was, Afcire facias ifiued out of the Exchequer in

that cafe of Mr. Hampden's ; of which I can fay no-

thing, for it was there begun, and afterwards re->

journed, to have advice of all the Judges.

Mr. Speaker, among the reft (according to my
duty) I argued the cafe.

I fhall not trouble you* to tell you what my ar-

gument was, I 'prefume there are copies enough of
it ; only I will tell you there are four things, very

briefly, that I then declared.

Firft, concerning the matter of danger, and ne-

cefllty of the whole Kingdom.
I profefs thit there was never a Judge in the

Kingdom did deliver an opinion, but that it muft
be in a cafe of apparent danger.

When we came to an argument of the cafe, it

was not upon a matter of iffue, but it was upon a

demurrer

;

Whether the danger was fufficiently admitted in

pleading, and therefore was not the thing that

was in difpute, that was the firft degree and ftep

that led unto it.

I did deliver myfelf as free and as clear as any

man did, that the King ought to govern by the po-
fitive Laws of the Kingdom, that he could not alter

nor change, nor innovate in matters of Law, but

by common confent in Parliament.

I did further deliver, ' that if this were ufed to

make a further revenue or benefit to the King, or in

any other way but in cafe of neceffity, and for the

prefervation of the Kingdom, the judgment did

warrant no fuch thing

:

My opinion in this bufinefs, I did in my conclu-

fion of my argument fubmit to the judgment of this

Houfe.

I never deliver'd my opinion, that money ought to

be raifed, but Ships provided for the defence of this

Kingdom, and in that the writ was performed.

And that the charge ought not to be in any cafe,

but where the whole Kingdom was in danger.

And
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And Mr. Juftice Hutton, and Mr. Juftice Croke,

were of the fame opinion with me.

I do humbly fubmit. having related unto you my
whole carriage in this bufinefs ; humbly fubmitting

myfelf to your grave and favourable cenfures, be-

feeching you not to think that I delivered thefe

things, with the leaft intention to fubvert or fub-

jedt the Common Law of the Kingdom, or to

bring in or to introduce any new way of Govern-

ment ; it hath been far from my thoughts, as any

thing under the Heavens.

Mr. Speaker, I have heard too that there hath

been fome ill opinion conceived of me about Foreft

bufinefs, which was a thing far out of the way of

my ftudy, as any thing I know toward the Law,

But it pleafed his Majefty, in the ficknefs of

Mr. N.oy, to give fome fhort warning to prepare

myfelf for that employment.

When I came there, I did both the King and

Commonwealth acceptable fervice; for I did and

dare be bold to fay, with extream danger to myfelf

and fortune, (fome do underftand my meaning

herein) run through that bufinefs, and left the Fo-

reft as much as was there.

A thing in my judgment, considerable for the

advantage of the Commonwealth, as could be un-

dertaken.

When I went down about that employment, I

fatisfied myfelf about the matter of perambulation.

There were great difficulties of opinions, what

perambulation was.

I did arm myfelf as well as I could, before I did

any thing in it.

I did acquaint thofe that were then Judges, in

the prefence of the noble Lords, with fuch objec-

tions as I thought it my duty to offer unto them.

If they thought they were not objections of fuch

weight, as were fit to ftir them, I would not do

the King that difftrvice.

They thought the objections had fuch anfwers as

might well induce the like upon a conference with the

whole Country; admitting me to come and confer

with them, the Country did unanimoufly fubfcribe.

It fell out afterwards, that the King command-
ed me, and all this before I was Chief- Juftice, to go

into EJfex, and did then tell me he had been infor-

med, that the bounds of the Foreft were narrower,

than in truth they ought to be 5 and I did accord-

ing to his command.
I will here profefs that which is known to many,

I had no thought or intention of enlarging the

bounds of the Foreft, further than H. and that

part about it, for which there was a perambulation

about 26 Edw. IV.

Idefired the Country to confer with me about it,

if they were pleafed to do it -, and then according

to my duty, 1 did produce thofe Records which I

thought fit for his Mejefty's fervice, leaving them

to discharge themfelves as by Law and Juftice they

might do.

. I did never, in the leaft kind, go about to over-

throw the Charter of the Foreft.

And did publifh and maintain Cbarta de Forejia,

as a facred thing, and no man to violate it, and

ought to be preferved for the King and Common -

wealth.

I do in this humbly fubmit, and what I have

done, to the Goodnefs and Juftice of this Houfe.

[Mr. Rujhworth fays, many were exceedingly ta-

ken with his Eloquence and Carriage, and it was

a fad fight to fee a Perfon of his grea'tnefs, parts

and favour, to appear in fuch a pofture, before fuch

an Affembly, to plead for his Life and Fortunes.]

After his Lordfhip was retir'd, it was moved that

this admiffion of the Lord-Keeper, might not be

drawn into precedent; and in anfwer to what his

Lordfhip faid, Mr. Rigby made this following

fpeech.

Mr. Speaker,

T Hough my judgment prompts me to fit ftill

and be filent, yet the duty I owe to my King,

my Country and my Confcience, move me to ftand

up and fpeak.

Mr. Speaker, had not this Syren fo fweet a tongue,

furely he could never have effected fo much mifchief

to this Kingdom: you know, Sir, optimorum putre-

failio pcffima, the beft things putrefied become the

worft: and as it is in the natural, fo in the body

politick ; and what's to be done then, Mr. Speaker,

we all know enfe reddendum eft, the fword, Juftice

muft ftrike, ne pars ftncera trahatur.

Mr. Speaker, it is not the voice, non vox fed vo-

tum, not the tongue, but the heart and actions that

are to be fufpected : for doth not our Saviour fay it,

Shew me thy faith by thy works, O man ? (St. James,

notour Saviour, faith it.) Now, Mr. Speaker, hath

not this Kingdom feen, (feen, fay I ?) nay felt and

fmarted under the cruelty of this man's Juftice ? So

malicious as to record it in every Court of Weftmin-

fter; as if he had not been contented with inflaving

of us all, unlefs he entailed it to all pofterity. Why
fhall I believe words now, cum fattum videam ?

Shall we be fo weak men, as when we have been

injured and abufed, will be gained again with fair

words and compliments? Or, like little Children,

when we have been whipt and beaten, be pleafed a-

gain with fweetmeats ? Oh no, there be fome birds

in the fummer of Parliament will fingfweetly, who
in the winter of perfecution, will for their prey ra-

venoufly fly at all, upon our goods, nay feize upon

our perfons; and hath it not been with this man fo,

with fome in this Affembly ?

Mr. Speaker, it hath been objected unto us, that

in judgment you fhould think of mercy, and be ye -.

merciful as your heavenly Father is merciful ; now'

God Almighty grant that we may befo, and that our

hearts and judgments may be truly rectified to know
truly what is mercy, I fay to know what is mercy ;

for there is the point, Mr. Speaker: I have heard of

foolifh pity, foolifli pity ; do we not all know the

effects of it ? And I have met with this epithet to

mercy, crudelis mifericordia ; and in fome kind I

think there may be a cruel mercy : I am fure that

the Spirit of God faid, be not pitiful in judgment,

nay it faith, be not pitiful of the poor in judgment

;

if not of the poor, then a latiori, not of the rich ;

there's the emphafis. We fee by the fet and. folemn

appointment of our Courts of Juftice, what provi-

sion the wifdom of our anceftors hath made for the

prefervation, honour, and efteem of Juftice, wit-

nefs our frequent Terms, Sefilons, and Affizes,

and in what pomp and ftate the Judges, in their

Circuits, by the Sheriffs, Knights and Juftices, and

all the Country, are attended oft-times for the

hanging of a poor Thief for the ftealing of a Hog
or a Sheep, nay in fome cafes for the ftealing of a

penny, and Juftice too, in terrorem : and now fhall

not fome of them be hanged that have robb'd us of

all our propriety, and fkeered at once all our Sheep

and
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and all we have away, and would have made us in-

deed poor Belizario's to have begged for half-pen-

nies, when they would not have left us one penny

that we could have called our own ?

Let us therefore now, Mr. Speaker, not be fo piti-

ful as that we become remits ; not fo pitiful in judg-

ment, as to have no judgment ; but fet the deplora-

ble eftate of Great-Britain now before our eyes, and

confider how our moft gracious Sovereign hath been

abufed, and both his Majefty and all his Subjects

injured by thefe wicked inftruments -, for which my
humble motion is, that with thefe particulars we be-

come not fo merciful, as to the generality (the whole

Kingdom) to grow mercilefs.

Fiat Jujlitia.

"Whereupon -he was the fame day voted a Traitor,

upon the following particulars.

1. For refufing to read the Remonftrance againft

the Lord-Treafurer Wefton, 4 Car. when the Parlia-

ment defired it.

2. For folliciting, perfuading, and threatning

the Judges to deliver their opinion, for the levying

of Ship-money*.

3. For feveral illegal actions in Foreft-matters.

4. For ill offices done, in making the King dif-

folve the laft Parliament, and caufing his declara-

tion thereupon to be put forth.

Whereupon it was refolved upon the queftion,

That John Lord Finch, Baron of Fordwich, Lord-

Keeper of the Greal Seal of England, fhall be ac-

cus'd in this Floufe, in the name of all the Com-
mons of England, of High-Treafon* and other great

Mifdemeanors.

Refolved,

That a mefiage be fent by the Lord Falkland, to

accufe John Lord Finch, Baron of Fordwich, Lord-

Keeper of the Great Seal of England, in the name

of this Houfe, and all the Commons of England, of

High-Treafon, and other great Crimes and Mifde-

meanors j and to defire that he may be forthwith fe-

queflred from Parliament, and be committed -, and

that in fome convenient time, this Houfe will refort

to their Lordfhips, with particular Accufations and

Articles againft him.

The next morning the zid, the Lord-Keeper,

(confidering with what impetuofity and violence

every thing was managed) got up early, and ef-

caped in difguife into Holland, from whence he

wrote a Letter to the Lord-Chamberlain, dated from

the Hague, January 3, 1640.

My moft well beloved Lord,

TH E Intereft your Lordfhip hath ever had in

the beft of my fortunes, and affections, gives

me che privilege of troubling your Lordfhip with thefe

few lines, from one that hath nothing left to ferve

you withal but his prayers ; thefe your Lordfhip

fliall never fail of, with an heart as full of true affec-

tion to your Lordfhip as ever any was. My Lord,
it was not the lofs of my place, and with that of my
fortunes, nor being exiled from my dear Country

and Friends, though many of them were caufe of

forrow, that afflicts me ; but that which I moft

fuffer under, is that difpleafure of the Houfe of

Commons conceived againft me. I know a true

heart I have ever born towards them, and your
Lordfhip can witnefs in part, what ways I have gone
in : but filence and patience beft becomes me, with

which I muft leave myfelf and my actions to the fa-

vourable conftr.uiftions of my noble Friends, in

which number your Lordfhip hath a prime place.

I am now at the Hague, where 1 arrived on Thurf-

day the laft of the laft month, where I purpofe to

live in a fafhion agreeable to the poornefs of my
fortunes ; for my humbling in this World, I have

utterly call off the thoughts of it, and my aim fhall

be to learn to number my days, that I may apply my
heart to wifdom, that wifdom that fhall wipe away
all tears from my eyes and heart, and lead me by
the hand to true happinefs, which can never be taken

from me. I pray God of Heaven to blefs this

Parliament both with a happy progrefs and conclu-

flon ; if my ruin may conduce buc the leaft to it, I

fliall not repine at it. I truly pray for your Lord-
fhip and your noble family, that God would give

an increafe of ail wordly bleffings, and in the ful-

nefs of days to receive you to his Glory; if I were
capable of ferving any body, I would tell your
Lordfhip, that no man fhould be readier to make
known his devotion and true gratitude to your
Lordfhip, than

2'our Lord/hip's moft humble,

and moft affaliotiate,

poor Kin/man and Servant,

J. Finch.

Jan. 14. The Committee having prepared Ar-
ticles of Impeachment againft the Lord -Keeper,
they were prefented to the Houfe^ and are as fol-

low.

The Accufation and Impeachment of -j- John
Lord Finch, Baron of Fordwich, Lord-
Keeper of the Great Seal of England, by
the Houfe of Commons.

•m

Imprimis. T^ H AT the faid John Lord Finch,
JL Baron of Fordwich, Lord-Keeper,

&c. hath traitoroufly and wickedly endeavoured
to fubvert the fundamental Laws and eflablifhed

Government of the Realm of England, and inftead

thereof to introduce an arbitrary tyrannical Govern-
ment againft Law ; which he hath declared by trai-

torous and wicked words, counfcls, opinions, judg-
ments, practices and actions.

II.

• Lord Clarendon in his Hiftory, Vol. I. fag. 71. (8vo Edition) fays, Undoubtedly my Lord Finch's Speech in the Exche-
quer-Chamber, made Ship-money much more abhor'd, and formidable, than all the Commitments by the Council-Table, and all

the Diftreffes taken by the Sheriffs in England. And fag . 74. fays, he took up Ship-money, where Mr. Noy left it, and being a

Judge, carried it up to that Pinnacle, from whence he almolr. broke his own Neck, having in his Journey thither, had too much
influence on his Brethren, to induce them to concur in a Judgment they had all caufe to repent. To which his Declaration, af-

ter he was Keeper of the Great Seal of England, muft be added, upon Demurrer put in ;o a Bill before him, which had no other
equity in it, thin an order of the Lords of the Council ; " That whilft he was Keeper, no man (hould be fo faucy as to difpute
" thofe Orders, but that the (vifdom of that Board fhould be always ground enough for him to make a Decree in Chancery."

\ Sir John Finch was a man exceedingly obnoxious to the People, upon the bufinefs of Ship-money ; and not of reputation

and Authority enough to countenance and advance the King's Service. Lord Clarendon's Hiflory, Vol, I. fag, 1 3 j. in 8vo.

Vol. VII. S f
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II. That in purfance of thofe his traitorous and

wicked purpofes, he did in the third and fourth year

of his Majefty's'reign, or one of them, being then

Speaker of the Commons Houfe of Parliament,

contrary to the commands of the Houfe then af-

fembled and fitting, deny and hinder the reading of

fome things which the faid Houfe of Commons re-

quired to be read, for the fafety of the King and

Kingdom, and prefervation of the Religion of this

Realm ; and did forbid all the Members of the

Houfe to fpeak, and faid, that if any did offer to

fpeak, he would rife and go away, and faid nothing

mould be done in the Honfe, and did offer to rife

and go away, and did thereby and otherwife, as

much as in him Jay, endeavour to fubvert the an-

cient and undoubted rights and courfe of Parlia-

ment.

III. That he being of his Majefty's Council at

the Juftice-feat held for the County of EJfex, in the

month of OiJober, in the 10th year of his now Ma-
jefty's reign, at Stratford- Langton in the fame

County, being then of his Majefty's Council, in

that fervice did practice by unlawful means to en-

large the Foreft of that County, many Miles be-

yond the known bounds thereof, as they had been

enjoyed near 300 years, contrary to the Law, and

to the Charter of the liberties of the Foreft; and

other Charters, and divers Acts of Parliament : and

for effecting the fame, did unlawfully caufe and

procure undue return to be made of Jurors, and

g-reat numbers of other perfons who were unfwom,
to be joined to them of the Jury, and threatned and

awed the faid Jurors to give a verdict for the King,

and by unlawful means did furprize the County,

that they might not make defence, and did ufe fe-

veral menacing wicked fpeeches and actions, to theJu-

ry and others, for obtaining his unjuft purpofe afore-

faid. And after verdict obtained for the King in

the month of April following (at which time the

faid Juftice-feat was called by adjournment) the faid

John Finch, then Lord Chief-Juftice of his Maje-

fty's Court of Common-Pleas, and one of the Judges

affiftants for them ; he continued by farther unlaw-

ful and unjuft practices, to maintain and confirm

the faid verdict, and did then and there, being aflif-

tant to the Juftice in Eyre, advife the refufal of the

traverfe offered by the County, and all their evi-

dences, but only what they fhould verbally deliver ;

which was refufed accordingly.

IV. That he about the month of November,

1635, being then Lord Chief-Juftice of the Com-

mon- Pleas, and having taken an Oath for due admi-

niftration of Juftice to his Majefty's liege people,

according to the Laws and Statutes of the Realm,
contrived an opinion in hac verba, (when the good
and fafety, &c. Vide State-Trials, Vol. I.) and did

fubferibe his name to that opinion, and by perfua-

fions, threats, and falfe fuggeftions, did folicite, and

procure Sir John Bramftone, Knight, then and now
Lord Chief- Juftice of England ; Sir Humphrey Da-
venport, Knight, Lord Chief-Baron of his Majefty's

Court of Excheqner ; Sir Richard Hutton, Knight,

late one of the Juftices of his Majefty's Court of

Common-Pleas ; Sir John Denham, Knight, late one

of the Barons of his Majefty's Court of Exchequer;

Sir William Jones, Knight, late one of the Juftices

of the faid Court of King's-Bench ; Sir George Croke,

Knight, then and now one of the Judges 'of the

faid Court of King's-Bench ; Sir Ihomas 'Trevor,

Knight, then and now one of the Barons of the

Exchequer ; Sir George Vernon, Knight, late one of

the Juftices of the faid Court at Common-Pleas , Sir

Robert Berkley, Knight, then and now one of the

Juftices of the^ faid Court of King's -Bench; Sir

Francis Crawley, Knight, then and now one of the

Juftices of the faid Court of Common-Pleas ; Sir Ri-
chard Wefton, Knight, then and now one of the

Barons of the faid Court of Exchequer; fome or

one of them to fubferibe, with their names, the

faid opinion prefently, and enjoined them feveral-

ly fome or one of them fecrecy, upon their Alle-

giance.

V. That he the fifth day of June, then being

Lord Chief-Juftice of the faid Court of Common-
Pleas, fubferibed an extrajudicial opinion in anfwer
to queftions in a Letter from his Majefty, in hac
verba, i£c. Vol. I. page 487.
And that he contrived the faid queftions: and

procured the faid Letter from his Majefty : and
whereas the faid Juftice Hutton, and Juftice Croke,

declared to him their opinions to the contrary j

yet he required and preffed them to fubferibe, upon
his promife that he would let his Majefty know the

truth of their opinions, notwithftanding fuch fub-

fcriptions; which neverthelefs he did not make known
to his Majefty, but delivered the fame to his Maje-
fty, as the opinion of all the Judges.

VI. That he being Lord Chief-Juftice of the faid

Court of Common-Pleas, delivered his opinion in the

Exchequer-Chamber againft Mr. Hampden in the cafe

of Ship-money; that he the faid Mr. Hampden upon
the matter and fubftance of the cafe was chargeable

with the money then in queftion ; a Copy of which
proceedings the Commons will deliver to your
Lordfhips : and did folicit and threaten the faid

Judges, fome or one of them, to deliver their opi-

nions in like manner againft Mr. Hampden. And af-

ter the faid Baron Denham had delivered his opinion

for Mr. Hampden ; the faid Lord Finch repaired

purpofely to the faid Baron Denham's chamber in

Serjeants-Inn in Fleet-ftreet ; and after the faid Mr.
Baron Denham had declared and exprefled his opi-

nion, urged him to retract. che faid opinion; which
he refufing, was threatned by the faid Lord Finch,

becaufe he refufed.

VII. That he being then Lord Chief-Juftice of the

Court of Common-Pleas, declared and publifhed in

the Exchequer-Chamber, and Wefiern Circuit where

he went Judge ; that the King's right to Ship-mo-
ney, as aforefaid, was fo inherent a right to the

Crown, as an Act of Parliament could not take it

away ; and with divers malicious fpeeches inveighed

againft, and threatned all fuch as refufed to pay

Ship-money : all which opinions contained in the

fourth, fifth, and fixth Articles, are againft the

Law of the Realm, the Subjects right of property,

and contrary to former refolutions in Parliament,

and to the Petition of Right: which faid refolutions

and Petition of Right, were well known to him, re-

folved and enacted in Parliament, when he was

Speaker of the Commons Houfe of Parliament.

VIII. That he being Lord Chief-Juftice of the

Court of Common-Pleas, did take the general prac-

tice of that Court to his private chamber ; and that

he fent warrants into all or many Shires of England

to feveral men, as to Francis Giles of the County of

Devon, Robert Ben/on of the County of Tork, At-

torneys of that Court, and to divers others, to re-

leafe all perfons arretted on any outlawry for about

forty fhillings fees ; whereas none by Law fo arrett-

ed, can be bailed or releafed without fuperfedeas un-

der feal, or reverfal.

IX.
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IX. That he being Lord Chief-Juftice of the

Court of Common-Pleas, upon a pretended fuit be-

gun in Michaelmas-Term, in the 11th year of Irs

Majcfty's reign, although there was no plaint or de-

claration againft him, did notorioufly and contrary

to ail Law and Juftice, by threats, menaces, and

imprifonment, compel Thomas Laurence, an Exe-

cutor, to pay nineteen pound, twelve (hillings; and

likewife caufed Richard Bernard, being only Over-

fter of the laft Will of that Teftator, to be arrtft-

ed for the payment of the faid money, contrary to

the advice of the reft of the Judges of that Court,

and againft the known and ordinary courfe of Juftice,

and his faid Oath and Knowledge : and denied his

Majcfty's fubjects; the common and ordinary Juf-

tice of this Realm, as to Mr. Limerick, and others;

and for his private benefit endamaged and ruined the

eftates of very many of his Majefty's fubjects, con-

trary to his Oath and Knowledge.

X. That he being Lord-Keeper of the Great

Seal of England, and fworn one of his Majefty's

Privy-Council, did by falfe and malicious flanders

Jabour to incenfe his Majefty againft Parliaments,

and did frame and advife the publiihing the decla-

ration after the diflblution of the laft Parliament.

All which Treafons and Mifdemeanors above-

mentioned, were done and committed by the faid

John Lord Finch, Baron of Fordwich, Lord-Keeper
of the Great Seal of England; and thereby he the

aforefaid Finch hath traitoroufly, and contrary to his

Allegiance laboured to lay imputations and fcandals

upon his Majefty's Government,, and to alienate

the hearts of his Majefty's Jiege People from his

Majefty, and to fet a divifion between them, and
to ruin and deftroy his Majefty's Realm of Eng-
land; for which they do impeach him the faid

Lord Finch, Baron of Fordwich, Lord-Keeper- of
the Great Seal of England, of High-Treafon againft

our fovereign Lord the King, his Crown and Dignity,
of the Mifdemeanors above-meationed. And the

faid Commons by proteftation, faving to themfehes the

liberty of exhibiting at any time hereafter, any other

accufation or impeachment againft thefaid LordFincb,
and alfo of replying to the anfwer, that the faid John
Lord Finch fhall make unto the faid Articles or to any

of them; and of offering proof of the premiffes, or any

of their impeachments or accufations thatfhall be exhi-

bited by them, as the cafefhall, according to the courfe of
Parliaments, require ; do pray, that the faid John
Lord Finch, Baron of Fordwich, Lord-Keeper of
the Great Seal of England, may be put to anfwer to

all and every of the premiffes, and fuch Proceedings,

Examinations, Trials, and Judgments, as may be upon
every of them, bad and ufed, as is agreeable to Law
and Juftice.

After reading thefe Articles, refolv'd upon the

Queftion,

That thefe Articles thus read and engrofs'd fhall

be lent to the Lords in maintenance of the Com-
mons charge againft John Lord Finch of Fordwich,

late Lord-Keeper of the Great Seal of England.

Mr. Arthur Goodwin is appointed to go up with

a meflage to the Lords to a conference with their

Lordlhips, by a Committee of both Houfes, con-

cerning Articles to be deliver'd in maintenance of
the Commons accufation of John Lord Finch of
Fordwich, late Lord-Keeper of the Great Seal of
England ; and concerning the liberty and property

of the fubjecL

Vol. VII.
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At the requeft of the Lord Falkland, Mr.

Hyde is appointed to be afliftant unto him, for the

reading of the Articles to be dtlivei'd againft the

late Lord-Keeper.
Mr. Goodwin brought anfwer, that according to

the order of this Houfe, he had deliver'd the meflage

to their Lordftiips, and their Lotdfhips will give a

meeting to-morrow morning, at nine of the Clock,

by a Committee of the whole Houfe as is defired.

Accordingly the Articles againft the Lord-
Keeper were prtfented to the Lords ; and after

reading the fame, the Lord Falkland fpoke as

follows.

My Lords,

THESE Articles againft my Lord Finch be-

ing read, I may be bold to apply that of the

Poet, Nil refert tales verfus qua voce legantur ; and

I doubt not but your Lordlhips muft be of the

fame opinion, of which the Houfe of Commons ap-

pears to have been, by the choice they have made
of me, that the <|narge I have brought is fuch, as

needs no affiftance from the bringer, leaving not fo

much as the colour of a colour for any defence, "in-

cluding all poflible evidence, and all poflible ag-

gravation (that addition alone excepted) which he

alone could make, and hath made ; I mean, his con-

feflion, included in his flight.

Here are many and mighty Crimes, Crimes of

Supererogation, (fo that High-Treafon is but a part

of his charge) purfuing him fervently in every fe-

veral condition, (being a filent Speaker, an unjuft

Judge, and an unconfcionable Keeper.) That his

life appears a perpetual warfare, (by mines, and by

battery, by battle, and by ftratagem,) againft our

fundamental Laws, which (by his own confeffion)

feveral Conquefts had left untouch'd, againft the

excellent conftitution of this Kingdom, which hath

made it appear unto ftrangers rather an Idea, than a

real Commonwealth, and produced the honour and

happinefs of this to be a wonder of every other Na-
tion ; and this with fuch unfortunate fuccefs, that as

he always intended to make our ruins a ground of

his advancement, fo his advancement the means of

our further ruin.

After that, contrary to the further end of his

place, and the ending of that meeting in which he

held his place, he had as it were gagg'd the Com-
monwealth, taking away (to his power) all power of

fpeech from that body, of which he ought to have

been the mouth, and which alone can perfectly re-

prefent the condition of the people, whom they

only reprefent : which if he had not done, in all

probability, what fo grave and judicious an Aflem-

bly might have offered to' the confideration of fo

gracious and juft a Prince, had occafioned the redrefs

of the grievances they then fuffered, and prevented

thofe which they have flnce endured, according to

the ancient maxim, Odiffe quos l<eferis. He purfued

this offence towards the Parliament, by inveighing

againft the Members, by fcandalizing their proceed-

ings, by trampling upon their Afts and Declara-

tions, by ufurping and devolving the right, by dimi-

nifhing and abrogating the power, both of that and

other Parliaments, and making them (as much as

in him lay) both ufelefs and odious to his Majefty ;

and purfued his hatred to this fountain of Juftice

by corrupting the ftreams of it, the Laws; and

perverting the conduit-pipes, the Judges.

He praclifed the annihilating of ancient and noto-

rious perambulations of particular Forefts, the bet-

S f 2 ter
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ter to prepare himfelf to annihilate the ancient, and

notorious perambulation of the whole Kingdom,

the metes and boundaries between the liberties of the

iubject and fov; reign power ;. he endeavoured to

have all tenures durante btneplacito, to bring all

Law from his Majefty's Courts, into his Majefty's

breaft; he gave our goods to the King, our lands

to the Deer, our liberties to his Sheriffs ; fo that

there was no way by which we had not been op-

prtft, and deftroyed, if the power of this perfon

had been equal with his will, or that the will of

his Majefty had been equal to his power.

He not only by this means made Us liable to all

the effect of an Invafion from without, (but by de-

ftruction of our liberties, which included the de-

ftruction of our propriety, which included the de-

ftruflion of our induftry) made us liable to the

terriblcft of all Invafions", that of want and poverty.

So that if what he plotted had taken root, and he

made it, as fure as his declaration could make it,

(what himfelf was not, Parliament proof) in this

wealthy and happy Kingdom, there could have

been left no abundance but of grievances, and

difcontentment, no fatisfadtion but amongft the

guilty. It is generally obferved of the Plague, that

the infection of others, is an earneft, and conftant

defire of all that are feized by it : and as this defign

refembles that difeafe, in the ruin, deftruction,

and defolation it would have wrought, fo it feems

no lefs like it in this effect: he having fo laboured to

make others fhare in that guilt, that his folicita-

tion, was not only his action, but his works, ma-
king ufe both of his authority, his inreref}, and

importunity, to perfuade; and in his Majefty's

name (whofe Piety is known to give that excellent

prerogative to his Perfon, that the Law gives to his

place, not to be able to do- wrong) to threaten the

reft of the Judges, to fign opinions contrary to

Law, to affign anfwers contrary to their opinions,

to give Judgment which they ought not to have

given, and to recant Judgment when they had gi-

ven it as they ought : fo that whofoever confiders

his care of, and concernment, both in the growth
and in the immorality of this project, cannot but

by the fame way, by which the wifeft judgment
found the true mother of the Child, difcover him
not only to have been the fofterer, but the father

of this moft pernicious and envious defign.

I (hall not need to obferve, that this was plotted

and purfued by an Englijhman againft England,

(which increafeth the Crime in no lefs degree than

Parricide is beyond Murder) that this was done in

the greateft matter joined to the greateft bond, be-

ing againft the general liberty, and publick pro-

priety, by a fworn Judge (and if that fait itfelf, be-

caufe unfavory, the Gofpel hath defign'd whi-

ther it muft be caft) that he poifoned our very an-

tidotes, and turned our guard into a deftruction,

making Law the ground of illegality ; that he ufed

this Law not only againft us, but againft itfelf,

making it, as I may fay, Fe'.o de fe, making the

pretence (for I can fcarce fay the appearance of it)

fo to contribute to the utter ruin of itfelf.

1 (hall not need to fay, that either this is (or can

be) of the higheft kind, and in the higheft degree

of Parliamentary Treafon, a Treafon which needs

not a computation of many feveral actions, which

alone were not Treafon, to prove a Treafon all to-

gether, and by that demon ftration of the intention,

to make that formally Treafon which were mate-

rially but a mifdemeanor : this is a Treafon as well

againft the King, as againft the Kingdom; for

whatfoever is againft the whole, is undoubtedly a-

gainft the head, which takes from his Majefty the

ground of his rule, the Laws, (for if foundations

be deftroyed, the pinnacles are moft endangered)

which takes from his Majefty the principal honour

of his rule ; the ruling over Freemen, a power as

much nobler than that over Villeins, as that is

than that over Beafts; which endeavoured to take

from his Majefty the principal fupport of his rule,

their hearts and affections over whom he rules -, (a

better and furer ftrength and wall to the King, than

the fea is to the Kingdom ;) and by begetting a mu-
tual diftruft, and by that a mutual difaffection be-

tween them, to hazard the danger even of the de-

ftruction of both.

My Lords,

I fhall the lefs need to prefs this, becaufe as it

were unreafonable in any cafe to fufpect your Juftice,

fo here efpecially, where your intereft fo nearly

unites you; your great fhare in pofieffions, giving-

you an equal concernment in propriety, the care

and pains ufed by your noble Anceftors in the

founding and afferting of our common liberties

rendring the juft defence of them your moft proper

and peculiar inheritance, and both exciting to op-
pofe and extirpate all fuch defigns as did introduce,

and would have fettled an arbitrary, that is, an in-

tolerable form of Government, and have made even

your Lordfhips and your pofterity but Right Ho-
nourable Slaves.

My Lords,

I will fpend no more words, luclando cum larva,

in accufing the Ghoft of a departed perfon, whom
his Crimes accufe more than I can do, and his ab-

fence accufeth no lefs than his Crime. Neither will

I excufe the length of what I have faid, becaufe I

cannot add to an excufe, without adding to the fault,

or my own imperfections, either in the matter or

manner of it; which I know muft appear the grea-

ter, by being compared with that learned Gentle-

man's great ability, who hath preceded me at this

time: I will only defire, by the command, and in

the behalf of the Houfe of Commons, that thefe

proceedings againft the Lord Finch, may be put in

fo fpeedy a way of difpatch, as in fuch cafes the

courfe of" Parliament will allow.

The fame day, the Commons order'd thanks to

be returned from the Houfe to Mr. Si. John, Mr.
Whitlock, the Lord Falkland, and Mr. Hyde, for

the great fervice they have perform'd to the honour

of the Houfe, and good of the Commonwealth, in

the transferring the Articles againft the late Lord-
Keeper.

Jan. 30. It was ordered by the Lords, that fuch

Judges as the Houfe of Commons fhall defire, are

to be examined in the cafe of the Lord Finch, by
'

the fame deputed Lords as were appointed in the

Earl of Strafford's cafe : but the Judges are not to

be examin'd upon any thing to accufe themfelves.

Feb. 15. The Houfe of Lords thought fir, that

a Proclamation do iflue out to fummon the Lord
Finch, late Lord-Keeper, perfonally to appear

before the Lords in Parliament ; - to anfwer an

Accufation
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Accufation of High Treafon brought againft him him, and he endured eight years Banifhment,
by the Commons

But his Lordfhip never thought fit to furrender

himfelf, and the Civil War foon after breaking

out, there was no further proceedings againft

and Compofitions amounting to about 7000/.
But lived to fee the horrid Murder of King
Charles

,
I. and the happy Melioration of King

Charles II.

?si$y|*
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XXII. Two Judgments of the Lords affembled in Parliament,

in 1 647. againft yohn Morris alias Poyntz
y
Mary his Wife,

Ifabel Smith, Leonard Darby', and yohn Harris ; for for-

ging, framing, and publifhing a Copy of a pretended AcT: of

Parliament.

Die Martis 21 Septemb. 164.7.

IHereas John -Brown, Efq; Clerk of

the Parliaments, did the 25th of

Junt 1647, exhibit a charge before

the Lords in Parliament, againft

John Morris alias Poynlz, Mary
his wife, Ifabel Smith, Leonard

Darby, and John Harris-, for forging, framing,

and publifhing a Copy of a pretended AcT: of Par-

liament, alledged to have been made in the 43 of

Elizabeth, and intitled, An AH to enable and make

good a conveyance and affurance made of the Manors

of Chipping-Onger, Northokenden, Southoken-

den, and other Lands in the County of Effex, and

Beaves-Marks alias Buries-Marks in London, by

James Morris Efq, and Gabriel Poyntz Efq; to

John Morris alias Poyntz, and his Heirs ; and to

tfiablifh the faid Manors upon the faid John Morris

alias Poyntz, and his Heirs, according to the faid

conveyance : Whereas in truth there neither is, nor

ever was any fuch Aft of Parliament. And for for-

ging and counterfeiting his hand- writing, and fubfcri-

bing to the faid Copy, John Brown Cleric. Parlia-

mentorum. And the better to colour their leud

practices, have charged the faid John Brown with

the lofs of the faid Record, and denying of his own
hand. And whereas Sir Adam Littleton Bart, who
had good title to part of the faid Manors and Lands,

.

as in right of Dame Audery his wife, whofe Inheri-

tance thereunto was fought to be impeached by the

faid Copy of the faid pretended Aft of Parliament,

complained likewife againft the faid perfons before

their Lordfhips, for the (aid forgery and publica-

tion ; in that the faid John Morris, Leonard Darby,

John Harris, and Ifabel Smith, did produce the faid

Copy at Chelmsford, at Z>»/-Affizes, 1646, for the

County of Effex ; at a Trial in an Ejetlione firma,

brought by Thomas Smith, hufband of the faid Ifabel,

and leffee of the faid John Morris againft Jofias

Clarke, Tenant to the faid Sir Adam Littleton, of

part of the faid Lands contained in the faid pre-

tended AcT ; and did plead and affirm the fame to

be a true Copy of an AcT: of Parliament : and the

faid Darby and Harris did falfly and perjuricufly

fwear in open Court at the faid Trial, that they

had examined the faid Copy, by them produced,

with the Record of the faid pretended AcT, in the

Office of the Clerk of the Parliament ; and did

there alfo falfly and perjurioufly fwear, that they

did lhew that writing to the Clerk of the Parlia-

ment, and that he did acknowledge the faid wri-

ting to be his own hand ; whereas in truth the faid

fubfcription to the faid pretended Act of Parlia-

ment is counterfeit, and none of the faid Cierk of the

Parliament's hand. And the faid Sir Adam further

complained of an exemplification under the Great

Seal of England, for countenancing the faid forged

Copy of the faid pretended AcT, by fome undue
means by the faid parties thereunto affixed, of the

parties (hewing, whereof proof was made before

their Lordfhips.

All which being Crimes of a very high and tran-

fcendent nature, and do concern the publick Juf-

tice of the Kingdom, and of this honourable Houfr,

the fupremeft Judicatory of this Kingdom ; that

AcTs of Parliament, the higheft Records in this

Kingdom, fhould be framed, invented, forget),

and given in evidence, and publifhed as true AcTs

of Parliament ; and the hand of the Clerk of the

Parliament, a fworn Officer, forged, counterfeittd

and fubfcribed to the fame -, as that if fuch a bold

and audacious acT: fhould not be feverciy punifhed,

no man can be fafe in his life, perfon, or eftate : the

faid John Brown, and Sir Adam Littleton, defired that

the perfons aforefaid might forthwith anfwer the faid

charges; and that their Lordfhips would infiicT:

fuch exemplary punilhment upon the offenders, as

may deter the like attempts and leud pracTices in

others, and give fuch fitting reparations as thtir

Lordfhips in their wifdom fhould think meet.

Whereupon the perfons aforefaid put in their

anfwers to the premifes, and pleaded Not guilty -,

and after the cafe had been divers days fully heard by

Counfel on both fides, and wimeffes produced at

this Bar, and the whole matter after throughly

weighed, debated, and fully confidered of by the

Houfe j
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Houfe; the.Lords in Parliament affembled, being

fully fatisfied of the guilt of the faid peifons, for

the aforefaid high Crimes charged againfl: them, do

award and adjudge,

!. That the faid John "Morris, alias Poynlz, (hall

pay as a fine to our fovereign Lord the King, the fum
of \oool. lfabel Smith 200 /. Leonard Darby 400/.

and John Harris 400/.

2. That the faid parties fhall pay to John Brown
Efq; Clerk of the Parliament, for his damage?,

500/.

1 3. That all the faid parties fhall before their in-

large ment out of prifon, be bound to their good be-

haviour during their lives, before fome one of his

Majeily's Juftices of his Bench at Wejlminfter, with

good fureties.

4. That the faid Copy of the pretended Act of

Parliament, falfly affirmed upon Oath, to have

been fubfcribed with the name of the faid Clerk of

the Parliament, intitled, An Ail to enable and make

good a conveyance and ajfurance, made of the Manors

of Chipping-Onger, Northokenden, Southokenden,

and other Lands in the County of Effex ; and Besves-

Marks alias Buries-Marks in London ; by James
Morris Efq; Gabriel Poyntz Efq; to John Morris

alias Poyntz, and his Heirs, and to eftablijh the faid

Manors upon the faid John Morris, alias Poyntz,

and his Heirs, according to the faid conveyance ; is

hereby declared to be forged and counterfeit ; and

is by their Lordfhips adjudged and decreed to be for

ever damned and cancelled, and never to be pleaded

in any Court or Caufe whatfoever ; nor to be admit,

ted to be given in evidence ; there being no Record

of fuch pretended Act of Parliament to warrant the

fame.

5. That all the faid feveral perfons hereby ad-

judged guilty of the faid crimes, fhall ever here-

after be made uncapable to be witneffes in any caufe

whatfoever.

6. That John Brown Efq; Clerk of the Parlia-

ment, is in the judgment of this Houfe free, and

clear of and from all and every the afperfions, falfi-

ties, and charges of the faid John Morris alias Poyntz,

lfabel Smith, Leonard Darby, and John Harris,

charged, uttered, divulged, and given out by them
againfl him, concerning the matters herein men-
tioned. And that this judgment fhall be openly

read and publifhed in the face of the County of

Effex, at the next Aflizes to be held for that

County.

7. That the faid parties fhall bring, or caufe to be

brought into this Houfe by the firft day of Oclober

next, one exemplification under the Great Seal of

England, concerning the Manor of Little Mundeh,
in the County of Hertford; and the aforefaid ex-

emplification of the faid counterfeit Aft of Parlia-

ment, to which the Great Seal of England, is char-

ged to have been unduly and fraudulently affixed,

that fo the forefaid forged exemplification may be

cancelled and vacated.

8. That they fhall be imprifoned during the

plcafure of this Houfe.

Joh. Brown, Cler. Parliamentorum.

Die Martis, 2d° Die Novemb. 164J.

WHereas the Lords in Parliament afTembled,

upon the 21ft of September laft, gave judg-

ment concerning a Copy of a pretended Act of

Parliament, intitled, An AH to enable and make good

a conveyance and ajfurance, made of the Manors of

25 Car. I.

Chipping Onger, Northokenden, Southokenden,

and other Lands in the County of Effex ; and Beavey-

Mai'ks alias Buries-Marks in London, by James
Morris Efq; Gabriel Poyntz Efq; to John Morris
alias Poyntz, and his Heirs, and to eftablifh the faid

Manors upon the faid John Morris alias Poyntz,
and his Heirs, according to the faid conveyance ; and

declared the fame to be forged and counterfeit, and
there to> be for ever damned and cancelled, as by
the faid judgment more at large appeartth.

And whereas Dame Audery Littleton, late wife

of Sir Adam Littleton deceafed, Sir Folke Grevil

Knt. and Maurice Barrow Efq; by their Petition

exhibited before the Lords in Parliament complain-
ed, that notwithftanding the faid judgment, one
lfabel Smith, (a perfon ftrntenced by their Lordfhipr,

and committed to Newgate for the faid forgery) ha-

ving procured the faid forged Act of Parliamenr,

and other forged writings, viz. three fines of the

Lands contained in the faid forged Act, and a for-

ged Pleading, fetting forth the ufts of the f.iid

forged fines, to be written in Parchment ; and ha-

ving by fome flight made them to feem as if they

had been written long fince, did foift and ihuffle

in the fame amongft other evidences, and wiitings

remaining in the Treafury of the late Court of
Wards ; and pretending the fame to be found there,

obtained Copies thereof under the hand of Mr. Aw-
dely Clerk of the faid Court, hoping thereby to

gain fome credit, and authority to the faid forge-

ries, and further to impeach the titles of the Peti-

tioners.

To which Petition the faid lfabel Smith put in

her anfwef, and a day was appointed for hearing

the fame. At which day the faid lfabel Smith, be-

ing prefent at the Bar, and not making good any

of the particulars in her faid anfwer, nor giving any

fatisfaftion to fuch queftions as were by their Lord-
fhips demanded of her concerning the fame : And
the faid feveral writings after full examination by
hearing of Counfel, and Witneffes produced ; and
alfo upon view of the faid writings (being by their

Lordfhips order brought into the Houfe) manifeft-

ly appearing to their Lordfhips to be grofs forge-

ries : the Lords in Parliament affembled do de-

clare, and adjudge ;

That the faid Parchment writings, one whereof

purporteth a fine pretended to be levied at St. Al-

bans, a die fantli Martini in quindecim dies, Anno

37 Eliz. between James Morris Efq; and John
Morris alias Poyntz his fon Plaintiffs, and Gabriel

Poyntz Efq-, and William Cutis Defendants ; of the

Manor of Chipping-Onger, and other Lands and

Tenements, with theappurtenances in Chipping- Onger
in the County of EJJex : One other whereof pur-

porteth a fine pretended to be levied at St. Albans, a

die fantli Martini in quindecim dies ; Anno 37 Eliz.

between James Morris Efq; and John Morris alias

Poynlz his fon Plaintiffs ; and Gabriel Poyntz Efq; and
William Cutts Defendants ; of the Manors ofNorth-
okenden, Poyntz and Groves, with the apurce-

nances, and of divers Meffuages, Cottages, Mills,

Lands, Meadows, Paftures, and other Heredita-

ments in Northwokenden alias Northokenden, Sonth-

wokenden alias Southokendea, Avely, Upminfter al'as

Upmifler, Southweal, Brentwood alias Burntwop.i,

Warley alias Warley Magna, Childerditch, Bulfun,

Bownton alias Bunion, Eqft Thornedon, Wtjt

Thornedon, Weft Thurrock, Grays Thvrock, Chawd-
well, Styfford alias Stiford, Home-church, Bafjel-

don and Cranhatn
>
and of the Rtdtory of Northwo-

kendin,

3
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kenden alias Nortbokenden, with the appurtenances in

the laid County of Effex.

One other whereof purporteth a fine pretended to

be levied at St. Albans, a die Sanbli Martini in quin-

decim dies, Anno 37 Eliz. between James Morris,

Efq; John Morris alias Poyntz, his fon, Plaintiffs ;

and Gabriel Poyntz, Efq; and William Cults, Efqj

Defendants ; of four MefTuages, fix Gardens, and

two Acres of Land, with the appurtenances, in the

Parifh of St. Katherine Cree-Cburcb, London.

One other of the faid Parchment writings pur-

porteth a pleading, letting forth the ufes of the

faid fines, and beginning in thefe words, (viz.)

Effex. ff. In memorandum de Banco, Anno tricefimo

otlavo Elizabeth, viz. inter Record. Termini fantli

Trinitatis Rollo xxi. ex parte Recordationum in Ter.

manen. inter alia continetur ut fequitur, viz. Memo-
randum quod nuper invenitur in quodam Rollo extratJ.

de finibus & iffuis Band in Termino SanSti Micbaelis

annis Regni Domini nofira Elizabetba, tricefimo fex-

to & feptimo, quod Gabriel Poyntz, Efq; &c.
And one other whereof purporteth a Copy of a

pretended Acl: of Parliament, intided, An Atl to

enable and makegood a conveyance and aflurance, made

of tbe Manors of Chipping-Onger, Northokenden,

Southokenden, and other Lands in tbe County of

Effex ; and Beaves-Marks alias Buries-Marks in

London •, by James Morris, Efq; and Gabriel Poyntz,

Efq; to John Morris, alias Poyntz, and bis Heirs,

and to eftablifh tbe faid Manors upon the faid John
Morris alias Poyntz, and bis Heirs, according to the

faid conveyance : Are hereby declared to be forged

and counterfeit, and are by their Lordfhips adjudg-

ed and decreed to be forever damned and cancelled,

and never to be pleaded, or admitted to be given in

evidence in any Court, or Caufe whatfoever : there

being no Record of any fuch Fines, Pleading, or

Aft of Parliament to warrant the fame ; nor any
Term then held at St. Albans, when the faid fines

were pretended to be levied there.

And it is further ordered by the Lords in Parlia-

ment affembled, that the faid Ifabel Smith mail by
the 27th of November next bring, or caufe to be

brought into this Houfe, the Copies of the faid

Parchment writings, (pretended to be found in the

Treafury of the Court of Wards) fubfcribed by the

faid Mr. Awdely, that fo the fame may be cancelled

and vacated.

Job. Brown, Cler. Parliamentorum.

Effex ff. In memorandum de Banco, Anno tricefimo

ocJavo Elizabeth, viz. inter Record. Termini

Sancli Trinitatis Rollo xxi. ex parte Recordatio'

mm in Tbefaurum manen. inter alia continetur ut

fequitur, viz.

MEmorandum quod nuper invenitur in quo-
dam Rollo extracl:. de finibus & iffuis

Banci & Termini Sancli Michaelis annis Regni
Domini noftrse Elizabeths tricefimo fexto & fep-

timo, quod Gabriel Poyntz, Efq; fecit cum prse-

dicta Domina Regina finem pro concordia cum
Jacobo Morris, Efq; & aliis de Pl'ito condic. de
Manor Chipping-Onger, alias Anger ad Caftrum,
cum appurtenanc. &c."

5 Novemb. 1647.
I have fearched the Records of the Common-Pleas,

de Termino Sancli Trinitat. Anno tricefimo oclavo Reg'.

Eliz. Rollo viceftmo primo, and do find that there is

no inroliment of any fuch Record there, as is above^

mentioned.

Per Johannem Cocks, Cleric.

Thefaur. de Com. Banco.

I have fearched in the Treafurer's Remembran-
cer's Office in the Exchequer, amongft the Records

of Trinity-Term, Anno xxxviii. Regma Elizabeth.

Roll. xxi. but do not find that there is any fuch Re-
cord or Inroliment, as is above-mentioned.

T. Osborne.

6 May, 1 647.

MEmorandum, that I Francis Blake, Keeper of

the Books for the fearchers of fines, and of

the Records thereof in the Chirographer's Office,

have made diligent fearch in the faid Books, and a-

mongft the faid Records of Michaelmas-Term, 35
and 36 Eliz. and all the Terms after, till Hillary, 38
Eliz. and I can find no fine at all from Gabriel

Poyntz and William Cults, or either of them, to any

perfon whatfoever, of any Lands in $he Counties of

Effex or London. And moreover, I find by the faid

Records, that Michaelmas-Ttrm, 36 and 37 Eliz.

was held at the City of Weflminjfer, and not at the

Town of St. Albans. All which-I do hereby (at

the requeft of Sir Adam Poyntz, alias Littleton,

Bart.) certify to all whom it may concern.

F. Blake.

Here ends the Proceedings of the Lords againlt

them.

Soon after a fhort Breviate of Mr. John Morris's

cafe, was drawn up, and delivered to his Excellency

Sir Thomas Fairfax, by divers of the Parliament's

Agents.

May it pleafe your Excellency,

BEING deeply oppreffed in our fpirits, and over-

burdened in ourfelves, at the manifold and dole-

ful outcries and complaints of the people, in all

parts of our quarters where we come, uttered a-

gainft the daily preffures and inroads, that are made
by prerogative and arbitrary violence upon their

common rights ; and in particular, the cry and mi-
ferable moan of certain oppreffed Commoners, to

wit, of John Poyntz, alias Morris, Efq; Ifabel Smith,

John Harris, and Leonard Darby, coming unto

our ears, that we could not, but (as in duty we
are bound) deeply reprefent their miferable con-

dition, as fellow- feelers of their opprefiions, and

peifons liable (when we come into their fingle ca-

pacity of Commons) to the faid mifchief; and

therefore coneiving it our duty to contribute our

utmoft endeavours for the remedy of the fame, we
could not but unburden in fome mealure our fpi-

rits unto your Excellency in their behalfs, who in

fuch a horrid and barbarous manner, have been

abufed and fupplanted of their comman rights, by

ac~ts of violence and force, committed by John
Brown, Clerk unto the Houfe of Lords, and his

accomplices, under the colour of feveral orders

furreptitioufly by mifinformations gained from the

faid Houfe, to the high ufurpation and abufe of the

name and authority of Parliament, in permitting

the image thereof upon his own prerogative, out-

rage and violence, to the total ruin and fupplanta-

tion of the juft freedoms, and birthright, inheritance

of the faid perfons, as the feveral papers thereunto

fubjoined, for the full information of your Excel-

lency
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lency do demonftrate. And for more certain con-

firmation of our pr.emifes, reprefented by the fame,

be pleafed to confider, that whereas the abbvefaid

perfons are accufed, condemned, and fentenced by

the Lords (furprized by Brown's mifreprefentations

and delufions) to pay 2500 /. fine, and fufferim-

prifonment, contrary to the regular courle of the

Laws, during the pleafure of the faid Houfe, for

forging and framing a copy of an Ac~t of Parlia-

ment, touching the eftate of the (aid John Poyntz

alias Morris, pretended to be taken out of the Of-

fice of the faid John Brown, with his hand thereun-

to; no fuch original Record as Brown pretendeth is

to be found in his Office : that fince the faid accu-

fation, another original Record of the faid Act of

Parliament, with other writings and evidences for

the faid eftate, is found in the Cour.t of Wards, and

they have gained copies thereof, examined and fub-

fcribed by the Matter of the faid Court and his

Clerks, the which, with their hands thereunto are

herewith prefented ; and concering the truth there-

of, three of us can alfo give it upon Oath, that the

wife of one Godfrey Cade, now prifoner in the Fleet,

did declare unto us, that the faid John Brown went

to the Fleet unto her hufband, and gave him twen-

ty-five (hillings in hand, and promifed him five

pounds more, and his inlargement, to fwearat the

Lords Bar, that he forged the copy of the faid

Aft of Parliament, and counterfeited the Clerk's

hand unto it ; and the faid Cade did alfo confefs the

fame.

Wherefore we humbly implore that your Excel-

lency would be pleafed to grant the faid diftrefled

perfons your letter of requeft unto the Parliament,

according to their Petition, herewith directed to

your Excellency, that the faid perfons and their ad-

verfaries, may be left to the free courfe and trial at

Common Law ; and that in the mean time till the

controverfy concerning the eftate be decided at Law,
the faid perfons may enjoy their enlargement upon

bail, without any further trouble or durance, and
the execution of their fevere fentence be fufpendedJ

and the faid Poyntz. alias Morris, enjoy peaceable

poffefTion of the faid eftate, like as all his anceftots

from the days of Queen Elizabeth have done before

him. Which requeft is fo reafonable and juft, and.

their condition fo miferable, defperate, and dan-
gerousj and of fuch concernment to the whole
Commonwealth, that no man, if fuch exorbi-

tances be not ftopp'd and curb'd, can have any fe-

curity in his eftate or liberty, that we cannot but
promife to ourfelves your Excellency's commiiera-
tion of their condition, and readily affent unto
their juft fuit. Thus we humbly take our leave,

befeeching your favourable construction upon our
boldnefs, and remain

Tour Excellency's moft humble

1

Servants and Soldiers,

, . , /- „ t Robert Everard.UeM - Gen - R-\ George Sadler.

Com.G™.R.\¥,orZeGaJret

)1 Thomas Beverly.

i
Matthew Wealy,

William RuffeL
Wilham Sampfon.

Richard Daley.

r^ 1 d • m t William Hud/on.
ColRuhs. \ JabnDoberm

J

^ 1 rv , j» { William Priar.
Co\.Fleetwood s.-j „?„ D

I William Bryan.

But I don't find any thing farther done in this

bufinefs.

XXIII. The Trial of Col. John Morris, Governor of

Pontefracl Caftle ; at the Affizes at the Caftle of Tork,

before Mr. jfohn Pulefton, and Mr. Baron Thorpe, Juftices

of Affize, the 16th of Auguft, Anno Dom. 1649. for

High-Treafon.

[OLONEL Morris being demanded to

hold up his hand, refufed, and the In-

dictment was read againft him for Trea-

fon, for levying War againft the late

King and the Parliament, upon Stat. 25 Ed. III.

The Court defired him to plead Guilty, or .Not

Guilty.

Col. Morris. My Lords, under correction, I

2

conceive this Court hath not power to try me in this

cafe j I being a martial man, I ought to be tried by

a Council of War.
Court. Sir, what do you fay, Are you guilty or

not guilty? This is the fecond time you have been

afked : Sir, if you will not anfwer the third time,

we fhall know what to do. Are you guilty or not

*$* Co,.
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Col. Morris. My Lx>rds, I ftill conceive I ought

not to be tried here; if I have done any thing worthy

of. death, I appeal to a martial Court, to my Lord

Fairfax, Major- General, or a general Council of

War: you have not any precedent for it, either

for you to try me in this way, or me to fuffer

by it.

Court. Are you guilty or not guilty ? This is

the third time.

Col. Morris. My Lords, if your Honours will

force me to plead, I conceive I am not guilty.

Court. How will you be tryed ?

Col. Morris. My Lords, I was never at any Bar

before, I am ignorant herein.

Court. Tell him what to fay. [Upon that, fame

near him, told him, by God and his Country.]

Col. Morris. By God and my Country. (After

that, challenge is made for Col. Morris to except a-

gainft any of the Jury.) [Mr. Brooke, a great man

for the caufe, comes firft returned, to be fworn as

Foreman of the Jury.]

Col. Morris. My Lord?, I except againft this

Brooke.

Court. Sir, he is fworn, and you fpeak too

late.

Col. Morris. My Lord, I appeal to himfelf,

whether he be fworn or no.

Mr. Brooke. Sir, I am not to anfwer you, but

the Court. My Lord, I did not kifs the Book.-

Court. Sir, that is no matter, it's but a cere-

mony. .

Col. Morris. My Lords, I befeech your Ho-
nours that I may except againft him ; I know him,

as well as I know my right hand, to be my enemy.

Clerk of Affize. Sir, he is recorded fworn, there

is bo difputing againft the Record.

Col. Morris. My Lords, I muft fubmit to your

Honours. ("After that Col. Morris challenged 16

men, and my Lord Pule/Ion, thinking Col. Morris

tedious in excepting againft fo many, anfwer'd, Sir,

keep within your compafs, or I will give you fuch a

blow as will ftrikeoff your head.)

Col. Morris, My Lords, I defire nothing but

Juftice; for by the Statute of 14 Hen. VII. /o/. 19.

I may lawfully challenge thirty-five men, without

lhewing any caufe to the contrary.

Court. It is granted. After a full Jury, the In-

dictment read, and Evidence for the State very full,

that Col. Morris was Governor of Pontefracl ; which,,

Morris being very modeft and civil, did not contra-'

diet any thing, until his time of anfwer.

Col. Morris. My Lords, I humbly defire a Copy
of my Indictment, that I may know what to anfwer,

I conceive I may plead fpecial as well as general.

Court. Sir, you cannot by Law.
Col. Morris. My Lords, I conceive there is a

point of Law in it, and I humbly defire to have

Counfel ; for I conceive by the Law, being attain-

ted for High-Treafon, I ought to have Counfel by

the Statute 1 Hen. VII. fol. 23.

Court. Sir, I tell you, you cannot have it.

Col. Morris. Then, my Lords, I conceive I am
not any way guilty of the Indictment for Treafon :

my Lords, it is laid to be againft the King, his

Crown, and againft his Peace j whereas, my Lords,

I can make it appear, I have acted only for the

King, and nothing againft him, which may appear

here by my Commiflion. The Court looks upon
it, and anfwers.

Court. Sir, you are deceived, this is falfe, it is

from the Prince.
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Col. Morris. My Lords, it is very well known,
my Lord Fairfax hath his Commiflion derived from
the Parliament, and upon that he grants Commiflion
to his Officers, which is all one and the fame. The
Prince hath his from his Father, and I have mine
from the Prince, which is full power, he being Cap-
tain- General of his Majefty's Forces.

Court. Sir, have you nothing elfe to fay ?

Col. Morris. My Lords, under correction, I

conceive it is fufficient; for by the fame power, all

Judge?, Juftices of Peace, your Lordfhips, your
Predeceffors, and all other officers, did aft by the

fame power, and all procefs and writs of Law were
acted, and executed in his name, and by his autho-
rity.

Court. His power was not in him, but the King-
dom, for he was in truft for the Kingdom ; the
King's Highway, and the King's Coin being fo cal-

led, is not his own, but his Subjects ; and his natu-

ral power, and legal power, ate different.

Col. Morris. My Lords, under correction, I

conceive his legal and perfonal power, are undivi-

fible, all one, and cannot be feparated.

Court. Sir, all is one if the King bid me kill a

man, is this a fufficient warrant for me to plead?

No Sir, it is unlawful. Sir, have you no more ?

Col. Morris. I befeech your Honours give me
leave, I am upon my life.

Court. Speak what you will, Sir, you Ihall be
heard.

Col. Morris. Your fervant, my Lord ; then, my
Lords, I conceive I have acted nothing againft the

Parliament, for that which I acted, it was for the

King: and fince the abolifhing of regal power, I

have not meddled with any thing againft the

Parliament, for that Act was but enacted the 14th
of July laft, and before that Time and Act of abo-
lifhing Kingly-Government, that princely Palace

which I kept by his Commiflion was demolifhed.

My Lords, I befeech your Honours, that my Com-
miflion may be read, to give fatisfaction to the

Court.

Lord Pulefton. Sir, it will do you no good, you
may as well fhew a Commiflion from the Pope, all

is one.

Col. Morris. My Lords, I defire your Lord-
fhips to do me that Juftice.

Lord Thorp. For my part, I am willing, if my
Brother be not againft it.

Lord Pulejlon. Sir, we hold it for Law to be
void, it is to no purpofe.

Col. Morris. Then if your Lordfhips be not

pleafed to do me that Juftice that it may be read, I

defire it may be reftored me again. [Upon that, Col.

Morris received his Commiffion unread.] My Lorc\s,

it fcemeth ftrange, that your Honours fhould do
that which was never done the like before, never
any of your Predeceffors ever did the like ; I wifh,

it may not be to your own and your friends wrong,
that you make yourfelves precedents of your acting,

and my fclf of fuffering. But, my Lords, I do not

fpeak for faving my own life, for (I thank my God)
1 am prepared, and very willing to part with this

lump of clay : I have had a large time of repentance,

it being twenty-two weeks fince my imprifonment j

and I am forry for thofe which are like to undergo
the fame fufferings, if your Lordfhips take away
my life. And though I do not fpeak any way in

glory, indeed at this prefent there is a cloud hang-
ing over our heads, I defire there may be a fair £un-
flune to difpel it. And though there were a world

T t of



23. The Trial of Col. John Morris, 2 Car. II.322
of plots in the Kingdom when I took the Caftle, there

is not wanting the fame now, only the time is not
yet come ; and as I was to be the fire-brand to

Scarborough, fo he (meaning Bointon) to Tinmouth,
and that to others ; and though you take away my
fife, there will be others which will take up the

Lintftock to give fire, though I be gone.

Court. Sir, you have little hopes to talk of any
fire to be given here, having received fuch a total

rout in Ireland.

Col. Morris. My Lords, I fliould have been

unwilling to have contradicted your late news con-
cerning Ireland ; but fince you have given me a

hint of it, you muft give me leave to let your Ho-
nours know, that I received Letters from the Mar-
quis of Ormond dated the 3d of Auguft, and yours

is but the 2d ; wherein he pleafes to let me under-

ftand of the great care he hath of me, and that

whatfoever (hall befall me here, the like ("hall be to

thofe which he hath prifoners there, which (as he

faith) are good ftore. Therefore if your Lord-
fhips did not at all value my perfon, yet methinks

you mould have fome care of it, for your own
friends good.

Court. Sir, have you no more to fay ?

Col. Morris. My Lords, ftill I appeal to my
Commiffion, which I conceive is furncient to de-

fend me withal, in what I have done, notwithstand-

ing your power to the contrary.

Court. It is nothing at all, we have power to try

you here.

Col. Morris. Then, my Lords, (under correc-

tion) Laymen may as well be tried at a Martial

Court : which if granted, thofe excellent Acts of

Magna Charta, and the Petition of Right, would be

deftroyed.

Court. But you are not looked on here as a Sol-

dier, we mail do what in Juftice belongs to us.

Col. Morris. My Lords, ftill (under correc-

tion)-! have taken the Oath of Allegiance, and I

conceive in that I was bound to do as much as I did

or have done, though I had not had any Commif-

fion at all. And I befeech your Lordfhips that you

will. do me Juftice, and not incline to the right-hand

of affection, or the left to hatred ; but to have an

ear for the accufed as well as for the accufer : neither

have I acted any thing contrary to my Allegiance,

which Allegiance I was willing to pay to the Son,

as well as to the Father. Now for the Allegiance,

I owe to any perfon or authority but to thefe, I

know none.

Lord Thorpe. Sir, if you have any thing elfe

to fay, fpeak for yourl'elf, for this is not much to

the purpofe.

Col. Morris. My "Lord, 'tis true, fince you

have rejected that authority which I acted by, I

might as well have held my tongue at the firfi, and

fpake nothing, were it not for the fatisfaction of the

hearers ; but if it muft be fo, that you will make

me a precedent, you muft do with me as you did
with my dear and honoured Lord, [meaning my
Lord of Strafford] making an Act for the future,

that this my fuftcring fhall not be a precedent to

any Soldiers hereafter. Befides, my Lord, this

fame Statute which you alledge againft me, is, if

that any fliall act againft the King, 'tis Treafon -,

which I have not done ; but contrary, for him, and
by his authority. And there is an Act of 1 1 H. VII.
cap. t. That whofoever they are that Jhall aid or affijl

the King at home or abroad, Jhall not be quefiioned

at all.

Lord Thorpe. 'Tis true, Sir, but 'Hen. VII.

then flood in a fickle condition, and being an Ufur-
per, made that Act for his own fafety ; fometimes
the Duke of York ruling, fometimes the Duke of

Lancafter, and others contending, therefore it was
enacted.

Col. Morris. My Lord, but this fame Act of H.
VII. was later than that of Ed. III. which you have
laid againft me; and as yet was never repealed, un-
til this laft Act of 14 of July, before which time I

had delivered up the place.

Lord Thorpe. Well, Sir, it feems you have not

any more to fay. After he had anfwered, the

Court commanded Irons to be laid on them.

(Cornet Black/Ion being condemned at the fame
time.)

Col. Morris. My Lord, I humbly defire that we
may not be manacled ; if you make any doubt of us,

that we may have a greater guard upon us.

Lord Pule/ton. Sir, you that have made fuch at-

tempts through fuch guards, as were of purpofe fet

to receive you, ought to be look'd to now. Yet if

Mr. Sheriff pleafe, I am content.

Col. Morris. Mr. Sheriff, I defire that this mana-
cling may be forborn : if you pleafe to clap a guard
of an hundred men upon us, I fhall pay for it.

This is not only a difgrace to me, but in general to

all Soldiers-, which doth more trouble me than the

lofs of my life. Mr. Sheriff, what do you fay ?

Mr. Sheriff. Sir, Irons are the fafeft guards.

Col. Morris. My Lords, hitherto (I thank God)
I have not done any unfoldiery or bafe act, and to

begin now, I will not do it to fave my life ; and

though you look upon me Samfon-mk, I vow to

God, I would not touch the pillars, though it lay

in my power to injure you ; therefore I ftill beg

pardon, that I may not be manacled.

Under-Sheriff. Come, Sir, it cannot be help'd,

we are commanded.
Col. Morris. My Lord, I befeech you grant

me this favour ; it is not my life I beg, but to forbear

this manacling, which (hame and difhonour doth-

more trouble me, than the lofs of my life.

Under-Sheriff:' It muft be done. And upon that,

did it, and carried him away. After dinner the Jury
brought in their verdict, guilty of Treafon*.

Col;

* Letters from York, " That one Morris, and one B.'acijlon, were arraign'd before Baron Thorpe, and Judge Pulcfcn, for
" levying War againft the Kingdom ; they pleaded r.ot guilty, tut defired, as they -were martial men, that they might be tried by

" martial Law : which was denied thern.

" Morris at laft faid, He would be tried by God and the Country, and feventeen WitnelTes proved foul Crimes againft him." He
had two fheets of paper written with matters of Law, and Statutes, many of which he pleaded, " and urged rhe cafe of the

" War betwixt the two Houfes of York and Lancafter, the difference of which from his cafe was (hewed by the Judges."

Then he produced a Commiflion from the King when he was Prince ; the Judges told him, that the Prince was a Subjefl as

well as he, and muft be tried by the fame Law.
" He was found guilty of Treafon, and manacled with Irons ; at which he faid, What, a martial Man Ironed? The likefre-

" cedent nnas never before known.
" He defired to have a ftrong Guard, faying, lit me be damned if I efeape ; but it was denied, fo was a Copy of his Indicl-

" merit, and to have Counf. 1, or to be exchanged. -

" He and Bhckjlon were both condemned." Whitlock's Memorials of the Englijh Affairs, P'age 421 . Edit . \Js*. .



1649- for High-Treafon.

Col. Morris. My Lord, I am here found guilty

of Treafon by that villain Brooke, whom I know to

be mine enemy, and the firft man that I did except

againft : in which I conceive I have received hard

meafure, for none could have found me guilty of

Treafon, had they gone according to the Letter of
the Law, which they did not.

Lord Pulefton. Sir, you fpeak too late, you are

not to difpute it now.

Col. Morris. Neither would I, my Lord, if this

were a Court of Chancery, but being a Court of

Law, bound up in exprefs words and letter, I con-

ceive I ought to difpute it, and my bufinefs better

weighed.

Lord Pulefton. Well Sir, you are found guilty,

therefore hold your peace.

Col. Morris. If I muft fuffer, I receive it with
all alacrity and chearfulnefs, and I thank God I

fhall die for a good Caufe, and the teftimony of a

good Confcience ; for which, had I as many Lives
as there are Stars in the Firmament, I would facri-

fice them all for the fame.

Court. Sheriff, Goaler take them away.

Col. Morris. Well, I befeech God blefs King
Charles, and fight for all thofe that fight for him,

or have fought for him.

After he was condemn'd, Colonel Bethel writ to

the General and his Council of War, that Morris
might be reprieved ; but Colonel Pride oppos'd it,

urging, That it would not ftand with the Juftice of the

Army, nor the Safety of the Commonwealth, to letfucb

Enemies live, the Parliament having adjudg'd him
worthy of Death, and given JnftruUions to the Judges
accordingly.

"The Speech of Col. John Morris, Governor of Pon-
tefraft-Caftle, at the Place of Execution at York,
Auguft 23, 1643.

; "UTHEN he was brought out of prifon,
* VV looking upon the fledge that was there
* fet for him, lifting up his eyes to Heaven, knock-
' ing upon his breaft, he faid, I am as willing to
' go to my death, as to put offmy doublet to go to
' bed ; I defpife the fhame as well as the Crofs •, 1

« know I am going to a joyful place :' with many
like exprefflons.

When the Poft met him about St. James's
Church, that was fent to the Parliament to me-
diate for a reprieve ; and told him he could not
prevail in it, he faid, c Sir, I pray God reward you
' for your pains, I hope, and am well affured to find
* a better pardon than any they can give ; my hope
' is not in man, but in the living God.'

At the place of Execution he made this profeffion of
hisfaith*, his breeding, and the caufe he hadfought in.

' Gentlemen, Firft I was bred up in the true Pro-
« teftant Religion, having my education and-breed-
c ing from that honourable Houfe, my dear Lord
« and Mafter Stafford's, which place I dare' boldly
* fay, was as well-governed and ruled as ever any
* yet was before it ; I much doubt, better than any
c will be after it, unlefs it pleafe God to put a pe-
* riod to thefe diftradled times; this Faith and Re-
' ligion, I fay, I have been bred in, and I thank

3*3
God, I have hitherto Isved in, without the leaft

wavering, and now I am refolved by God's affi-

ftancetodie in.

' Thefe pains are nothing, if compared to thofit

dolors and pains, which Jefus Chrift our Saviour

hath fuffered for us; when in a bloody-fweat he

endured the wrath of God, the pain of Hell, and

the curfed and fhameful death which was due to

our fins ; therefore I praife the Lord that I am not

plagued with far more grievous punifhment, that

the like hath befallen others, who undoubtedly are

moft glorious and blefled Saints with Chrift in Hea-
ven. It is the Lord's affliction, and who will not

take any affliction in good part when it comes
from the hand of God ? And what, Shall we re-

ceive good from the hands of God, and not re-

ceive evil? And though I defire, as I am carnal,

that this Cup may depart from me, yet not my
will, but thy will be done. Death brings unto

the godly an end of finning, and of all miferies

due unto firi: fo that after death there fhall be no

more forrow, nor cry, nor pain, for God fhall

wipe away all tears from our eyes; by death our

fouls fhall be delivered from thraldom ; and this

corruptible body fhall put on incorruption, and this

mortal immortality.

* Therefore blefled are they that are delivered

out of fo vile a world, and freed from fuch a

body of bondage and corruption ; the foul fhall

enjoy immediate communion with God in ever-

lafting blifs and glory ; it takes us from the mi-

feries of this world, and the fociety of finners,

to the city of the living God, the celeftial Je-
rufalem.

' I blefs God I am thought worthy to fuffer for

his name, and for fo good a caufe ; and if 1 had a

thoufand lives, I would willingly lay them down
for the caufe of my King, the Lord's anointed ;

the Scripture commands us to fear God and ho-

nour the King, to be fubjeft to every Ordinance
of man for the Lord's fake ; whether to the King
as fupreme, or to thofe that are in authority un-

der him. I have been always faithful to my truft

:

and, though I have been moft bafely accufed for

betraying Liverpool; yet I take God to witnefs,

it is a moft falfe afpe'rfion, for I was ' then fick in

my bed, and knew not of the delivering of it, till

the Officers and Soldiers had done it without my
confent, and then I was carried prifoner to Sir

John Meldrum. Afterwards I came down into

the Country, and feeing I could not live quietly

at home, I was perfuaded by Col. Forbes, Col.

Overton, Lieut. Col. Fairfax, whom I took for

my good friends, to march in their Troops

:

which I did, but with intention ftill to do my
King the beft fervice when occafion was, and fo

I did; and I pray God to turn the hearts of all

the Soldiers to their lawful Sovereign, that this

Land may enjoy peace, which till then it will

never do: and though.thou kill me, yet will I

put my truft in thee ; wherefore I truft in God he
will not fail me nor forfake me.' Then he took

his Bible, and read divers Pfalms fit for his own
occafion and confolation, and then put up divers

prayers, fome publickly, and fome privately ; which
being ended, he was executed.
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XXIV. The Proceedings, Examination, and Trial of Col.

Eusebius Andrewe, (a Barrifter of Grafs-Inn^)

before the High-Court of Juftice, Aug. 16. 1650. for

High-Treafon.

Published by Francis Buckley', Gent, who was Affiftant to Mr. Andrewe in the

time of his Imprifonment, and an Eye~witnefs of all the bloody and exe-

crable Proceedings.

N Monday the 24th of March 1649.
Col. Andrewe was taken prifoner at

Grave/end by Major Parker.

The next day, he was convented

1 before the Lord-Prefident Bradjhaw, Sir Henry

Mildmay Knt. and Thomas Scot Efq; three of

the Members of State, delegated by the Coun-

cil for the taking of the examination of him, and

of Sir Henry Chichley Knt. Dr. Henry Edwards,

and Mr. Clark, cafually found in the fame Inn with

Mr. Andrewe.

Thofe Gentlemen examined him fo punctually to

every action and circumftance that had paffed on his

part lince he took up arms, and efpecially fince the

furrender of Worcefter, and his return from thence to

London ; and alfo concerning his feveral Lodgings,

Names, Acquaintances, Removes, Abodes in the

Country, Correfpondencies by Letters, and Intereft

in places and perfons, as if they had kept a Diary

for him. Which confidered, and that Sir John
Gell Bart. Major Barnard, Capt. Smithy Capt.

Benfon, and Capt. A/hley, (with whom he had the

Lift and moft queftionable correfpondence) were all

in cuftody, he found himfelf to be betrayed, but

could not at prefe.nt guefs by whom ; but well faw

. that he had better be fair in his confeffion, than to

deny what he faw by the perfectnefs of his exami-

ners, would be proved againft him, by the difcovery

of fome of thofe formerly fecured, and examined

before his coming up.

In his Anfwers, he would have been circumftan-

tial, but was kept clofe to the Queftion ; at his

departure he defired that he might fet down his own
Narrative, according to his own fenfe, which was

granted him to prepare, and to fend or bring to

them as there was opportunity. And having total-

Jy, as much as in him lay, excufed his fellow-pri-

foners, as to any thing relating to his Delinquency,

he was with them committed to the Gatehoufe.

Wednefday following, he was re-convented and

re-examined.

On Friday, he was again convented, and delive-

red in his Narative to the Lord-Prefident, and the

Houfe. But bufinefs happening, detaining the other

two examiners, he was by the Prefident returned.

On Saturday he was re-called, and then, as at all

times before, ufed and treated with civility, and

no little preffure to difcover fome great perfons, his

fuppofed confederates : the aim, as he conjeciur'd

(and that upon ftrong inference, and fome expref-

fions) was at Sir Guy Palmes, Sir John Cur/on, and
Sir Thomas Whitmore, &c. But he accounted it a

great bleffing in his unhappinefs, that his misfortune

was not fatal to any of his friends or familiars, who
yet knew nothing of the reafon of his Imprifon-

ment, more than for what they were beholden to
common fame.

On Sunday, he was called out of his bed, and
by two MefTengers, his Keeper, and his Man,
brought into a boat at Kings-lridge, at Wejlmin-

fter, and thence carried to the Tower. The war-
rant which at the Lieutenant's houfe was read, im-
ported, that he was committed clofe prifoner for

High-Treafon, in endeavouring to fubvert the pre-

fent Government, i£c. to be kept till delivered

by Law.
The Narrative follows.

To the Right Honourable the Council

of State;

The humble Narrative * of Col. Eufebius

Andrewe, as to the Queji'ions and Matters
of charge, whereupon he was examined be-

fore 'Prefident Bradfhaw, Sir Henry Mild-
may, and Thomas Scot, Efq; in that be-

half delegated by the Council the iyth of
March, idyo.

May it pleafe your Lord/hips,

BEING unfortunately, and by* a treache-

rous practice feduced into an action which
renders "me obnoxious to your Lordfhips Difplea-

fure and Juftice, and thereupon convented and
brought to examination, I affured your Lordfhips de-

legates- that I'came with a refolution to deal candid-

ly, arid not to preferve my life by framing a lye, or

denying a truth. The fame purpofe I ftill retain,

cafting myfelf wholly at your Lordfhips feet ; hum-
bly praying leave, that while I anfwer to matter of

fair, I may be permitted to cloath it with pertinent

circumftances ; that while the one lays me liable to

your

The Narrative is here printed at large, being the Evidence urg'd againft him at his Trial.
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your Juftice, the other may bring me within the

capacity of your mercy •, which in cafe it be affor-

ded, I fhall embrace with all humility and thank-

fulntfs. And if denied, I fliall find caufe within

my bofom to juftify God Almighty in his permif-

fionof my ruin ; and I hope Charity enough to for-

give whofoever have, or fliall be inftrumental to it,

• and bear the gurdon of my folly, with a fober con-
' fidence of God's referved favour.

My engagement for his late Majefty began foon

after HillaryTerm 1642, and continued until the

furrender of Worcefter in Juiy 1645.

I have omitted to make my compofition, not

having a confiderable, and not willing to own an

inconfidcrable eftate.

I have not taken the proteftation, folemn league

and covenant, negative Oath, nor fubfcribed the pre-

fent engagement.

John Barnard, fometimes a Major under me,

and by reafon of his good parts and fober demea-

nor, being in my good opinion, at my return to a

private practice in my calling for my neceffary fup-

port, frequently, vifi ted me, and imparted to me
fuch occurrences as he met abroad in difcourfe, and

did often intimate the difcontent of the Reformades,

the factions of the Levellers and Agitators, and the

proceeding of a certain Committee, or felect Coun-
cil of Officers, of which Col. Cook was chief, and
himfelf* their Clerk, upon a printed charge againft

fome for oppreffion, and againft others for conceal'd

delinquency -, to the penning, promoting or counfel-

ling in which, I was originally a ftranger, nor did ever

intereft myfelf therein further than the hearing his

difcourfe ; neither did ever mediately or immediate-

ly meddle with any of the perfons or actions of the

Reformades, Levellers, or Agitators upon any of

his difcourfes.

About * Trinity-Term laft, Major Barnard obtru-

ded to my acquaintance one Capt. Holmes, who
foon after brought with him one John Benfon, (who
pretended to have had command under Sir John
Gell, was ardently his fervant, and until this time

his dependant,) who uninvited frequently produced
to me tranfcripts of Letters, (with the copying of

which he pretended to be entrufted under Mr.
Rufhwortb) which did appear to purport the oc-

currences in reference to the affairs of State, and
their concernments at home and abroad, from their

feveral agents ; which I only read in his fight, and
immediately delivered them back, he pretending

that he was to carry them to Mr. Thomas Bujhel to

be tranfmitted over fea.

Capt. Holmes, and John Benfon, in their dif-

courfes did infinuate that their intereft was great in

the Reformades, and that by them great advantage

would upon any importunity be done for the Royal
Party, and magnified Sir John Gell's intereft in his

Country, his reluctance at what he had done in the

Parliament's fervice, and his willingnefs to expiate his

former fault with a beneficial fervice to the Prince.

And Major Barnard propounded, that a former de-

fign in the time of the war laid by me for the taking

of the Ille of Ely, might by their help, and the con-

juncture of fome ftrength to be railed by Sir John
Gell, then to me a ftranger, and by Holmes and Benfon,

pretended to be willing and able to raife confider-

able numbers, be revived and executed ; and there-

upon it was concluded, that I fhould with Benfon
try who in Cambridgejhire would engage in it, and
then ride down to Sir John Gell, to fee if his ftrength

and purpofe were fuch as pretended ; and this not
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to be executed but upon the contingency of fuccef-

fes in Ireland, and Scotland, was let fall as foon as

conceived.

About the middle of December, Capt. Holmes

brought me inftructions, to draw a petition for Sir

John Gell, for the getting of his arrears, which I

drew accordingly, and not long after, I was invi-

ted to give him a meeting, till then having not

feen or correfponded with him, and received an in-

vitation and inftruction to arbitrate between him
and his Lady, with Sir Thomas Prieflwich. And a-

mongft other difcourfes, Sir John Gell did take no-

tice of his irrequital of his fervice, and his loffes,

and the mifapplication of his, and other fervices, to

an end they intended not, and that he defired to be

fo underftood, and when opportunity fhould be,

to be fo reprefented to the Prince ; and did inti-

mate, that if ever he took up arms again, it fliould

be for the Prince : and at feveral other fubfequeot

meetings, the difcourfes were general, and much
to this purpofe, but no particular defign laid or con-

trived.

The time limited by the Act for departure, &c.
being near expired, and myfelf being purpofed to

withdraw into the Country, until the fummer
voyage into fome of the plantations, and to that

purpofe being in treaty with Sir Edmund Plow-

den, about the conditions of New Albion plantation,

of which he writes himfelf Count Palatine, and

Proprietor ; on Saturday 16 Martii, I was unex-

pectedly vifited by Major Barnard, and John Ben-

fon, and, they enquiring my refolution concerning

my leaving the Town in obedience to the Act ; I

fignified my purpofe to go to New Albion or to Vir-

ginia : upon which they took an opportunity to

make a propofal to me in effect, that they had a con-

fiderable defign laid, and friends and money to fet

on foot and back it, and that I fhould have two
hundred pounds in hand, and power to draw mo-
ney by Bills of Exchange, for what more fliould be

neceffary for my fupporr, and management of

what fhould concern the faid defign in Holland, if I

would undertake to go over, and promote it to the

Prince. And they did then in general terms fignify,

that it was- an eafy matter, efpecially the Cavaliers

going out of the Town, by conefpondence in all

Counties, to furprize the horfe of the army in

their feveral quarters ; and did intimate, that Major
Barnard had a defign in draught, which as I re-

member he produced, and I believe was concerning

fuch furprizal, but was not read, but referred to

further time of con fideration. My anfwer was,

that if the money were ready, I would divert my
former purpofe from any Plantation, and entertain

the motion.

Sunday morning, they came again and informed

me, that feveral perfons of quality and fortune in

Kent, Buckingham, and Dorfit, were, or would
then prefently come up near the Town, and would
join in an engagement, and advance money

;
and

that Sir John Gell would alfo engage, and might
with a word of his mouth bring in his friends, and
Sir Andrew Kniveton, Sir Guy Palmes, and Mr.
Filzherbert, and a fourth perfon, whofe name I re-

member not ; and therefore defired me to draw an

engagement, .(which I did in aloofe paper, after.the

fenfe by them or one of them, the faid Barnard,

or Benfon, inftrufted,) and to move Sir John Gell to

join in fuch an engagement; but did prefs me to

join in the fame at that prefent, for the encoura-

ging of their before-mentioned friends,' amonglt

whom,
" This Error in time, as fome others both of fubftance and circumftance, are rectified upon better memory by fome following

papers fent to th." Lord-Prefident.
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whom, I remember only thefe Surnames Boyes,

Thatch, Baker, all to me abfolute Arrangers.

That day I fpake with Sir John Gell, and ac-

quainted him with their offer and propofal to me,
and defire from him. He anfwered, that he would
not meddle with acting in that defign (which he

took upon him to be acquainted' withal,) for which
he was as then in no capacity, nor would be engaged
under his hand and feal, to be bound to, by any
future action for them •, for that Ben/on was a fellow

given to drink, and lavilh of his tongue : but en -

trufted me, that if I went over upon this occafion,

to poffefs the Prince with a good opinion of him,
and that he would do nothing againft him ; and if he

were at all in command, he would be fo to his ad-

vantage, or to that effect.

I returned to them Sir John GelFs anfwer, with

which they were not, or feemed not altogether un-

fatisfied, and appointed on Monday at five of the

Clock, that the perfons of the Counties of Kent,

Buckingham and Dorfet, or fome of each County
from the reft, fhould give a meeting at the Three

Cranes, at the Savoy-Gate, and be all fatisfied in the

defign, and agree their refpective portions of money
to be paid in prefent, and raifed for the future ; de-

firing me to take care to move, that they might be

alfo provided for, to be able to hold intelligence, and

ride about from place to place to lay the defign.

At the time I came ; and Major Barnard pro-

duced two letters, one fubfcribed by Smith, ano-

ther by Thatcher, purporting that the Kentijh Gen-
tlemen were come as far as Rochefter, and would
that night be within twelves miles of London, and lie

there all day, and then in the evening, on Tuefday

by eight of the clock, would at any place give

meeting to himfelf, and his Colonel •, and that they

had fent a fpeeial guide to bring Barnard to them
that night, whither he was inftantly defired to repair,

and that they durft come no nearer in fear of the

watchfulnefs of Colonel Blunt -, and that the two
hundred and fifty pounds were ready to be laid down
to perform their undertaking: No man of any

County giving any meeting according to the firft ap-

pointment at the Cranes, but the faid Barnard, and
Ben/on, and one who calls himfelf Captain AJhley,

only known in face to me, who pretended to be

privy and knowing of the truth of all that their

former difcourfe and thefe letters tended to ; and

Barnard pretending to go inftantly to horfe from

Weftminfter, I brought him and Ben/on to the wa-

ter-fide, and in the walk they importun'd me a-

gain to obtain Sir John Gell's fignature and feal to

the engagement, which Ben/on had then ready en-

groffed, and that I would go prefently to Weftmin-

fter with them about it ; which I refufed, and told

them, that I was able to fatisfy any man of quality,

difcretion, and fecrecy, concerning Sir John's reality,

though not actually engag'd ; and fo left them.

That night about eight of the clock, one Smith

came to me (till then) an abfolute ftranger, and
Capt. AJhley came to me, and brought me a letter

from Major Barnard, highly reproving me, and
Sir John Gell of backwardnefs, in withholding our

own hands from theengagement, and thatwe intended

our own honours upon their dangers, without giving

them afiurance of our fecrecy and conftancy ; and

that unlefs the engagement were fubfcribed by Sir

John Gell, his Kentijh friends would not proceed

further. . I was known to Mr. Smith, who took

upon him to come as from them for fatisfaction in

that point. And in anfwer,' I under a vow of fe-

crecy told him, that I was fatisfied concerning Sir

John Gell, and prefumed, that if any Gentleman of
quality in whofe judgment the reft would abide,

fhould addrefs to Sir John, that under an Oath of
fecrecy he would fatisfy him, but durft not truft

Ben/on, and Barnard was to him a flranger. With
this they departed, affuring me that they thoughe
no more would be expected from Sir John, and that

they would, or one of them, away that night to the

company ; and that the next day being Tuefday, the

money fhould be paid at the Palfgrave's-head.

They broke their' time, and my occafions preft

me into London, being next day to be gone by the

Aft ; and about nine of the clock at nighr, I was
fent for by Captain AJhley and Benjon, who delivered

me a letter from Barnard, preffing me to fubferibe

the engagement which Benjon engroffed ; and that

being done, he would go with me the next day to

Grave/end, and the Gentlemen of Kent fhould meet
there, and there the money to be paid.

The tide being fit for pafTage on Wednefday, Bar-
nard came not, but Benjon pretended him to be at

Tottenham-Court with the Buckingham/hire Gentle-

men, and that he was well-hors'd, and would come
prefently, and fhould follow ; and fo Captain AJhley

and myfelf^ with no more than fifty fhillings in my
purfe, presuming upon the money there, went to

Gravejend, and expected till Tburjday night, but

found no Kentijh men, and no one from London
coming. Capt. AJhley went that night with the

evening-tide for London, to enquire the reafbn ; and
on Friday morning early came Major Barnard, and
Mr. Smith with a letter from Benfon, purporting that

if S\r John Gell would notco-ingage under his hand
and feal, with thofe whofe names were fubfcribed (of

which I only know Barnard, Smith, Benjon, and
AJhley,) they would go over themfelves (meaning
himfelf and Barnard) to the Prince, and fpoil both,

mine and Sir John's credit with him, and difappoint

all that I intended in his favour : and that he had
letters from Sir John, which he could produce,

fhould make him repent his refufal, or to fuch

effect; and therefore defired me to write to Sir John
Gell, to let him fee his danger, which I did, laying

the cafe before him, and not preffing'him, but lea-

ving him to do as God fhould direct him, and his

judgment lead him. With which letter Barnard and
Smith went away, with affurance that whether Sir

John Gell engaged or not, I fhould hear next day
from them, and if he did engage, they would come
down and go for Rochefter, where their former un-

dertaking fhould be performed to me 5 and if he

did not, I fhould be difengag'd, and have my fub-

fcription and feal fent me, and the defign fhould fall.

I expected till Saturday night, and finding no an-

fwer, refolved on Monday to intend my privacy in

the Country, upon my firft purpofe for New Albion -,

and in the morning early was feized by a party of

horfe, and brought to London.

My Lords,

. In that Narrative you will fee a believing nature

wrought upon by treacherous men, fuch who can-

not be true to any, whilft falfe to parties.

The pretended defign vanifh'd, as never being more

than a phantafm, and not worth your regard, the

real defign effected, fo far as they had power or op-

portunity ; that is, to bring the game into the toil,

and there leave them to be entangled and made a

quarry.

You
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You will find me paffively active, being promp-

ted and enticed by their infinuation, and not once

but hearkening to them.

Ic lies in your Lordfhips power to cut me off,

by extending which, you can arrive to no honour,

amongft men ; and poffibly by an Act of lenity, you

may do an office acceptable to God.

Cujus fiat voluntas, mode in ruhid med.

Whofoever fhall be piefent at my Trial, or into

whofe hands this Narrative fhall fall, will eafily con-

clude with me.

Quos vult perdi Deus, hos dementat prius.

Eus. Andrews.

On Tuefday the firft of April, after his remove to

the Tower, he was called to be further examined,

and at his return writ back to them fome particu-

lars, (viz.) concerning Captain Holmes, by want of

memory not before fignified. And in cafe the ftate

fhould have fuffered aught by the faid Holmes, it

might have made Mr. Andrewe incapable of lawful

favour, by reafon of his tenacity concerning the faid

Holmes, who (for aught Mr. Andrewe knew) was

guilty of his being betrayed ; and if fo, might as

well intimate his knowledge of Holmes's purpofes,

to the end that Mr. Andrewe's concealment of them

might augment his crime , and alfo concerning Mr.

Thomas Barnard, who being at large and unquef-

tioned, Mr. Andrewe had caufe to have the like

jealoufy of.

On Friday fevennight following, being the nth
of April, he was called again, and was confronted

with Sir John Ge'.l, and avowed what he did indeed

neither directly deny, nor was troubled that he did

aver -, freely telling the Prefident, that howbeit he

did not remember fome things in point, yet he was

confident that he would not do -him, nor any man
wrong: and then declared to the Prefident, that he

look'd upon Sir John Gell, as upon himfelf, as a

betrayed man ; but as concerning others, he knew
not by whom, he had been free in his confeffions,

though to his own injury.

He then acquainted their Lordfhips, that he had

fomething to rectify in his former examinations and

papers, upon better memory in point of material

circumftances. They directed him to put them in-

to writing, and to fend them, and they called for

his hand to the former examinations and papers

;

which he gave them, and the fame day writ to them
as followeth.

To the Right Honourable the Lord-Prefident and

Council of State.

May it pleafe your Lord/hips,

According to the favourable licence by your

.Lordfhips to me given, I have digcfted into

writing thofe matters of circumftance, wherein my
Examinations and Narrative are in defect of my
memory only incertain and fhort ; humbly praying,

that they may be received and made a part of that

relation, which I muff, abide by at my Trial -, and

that the former errors may be rectified and defects

fupplied fo far, as by this fupplementary account

upon my ferious re-colkctions given, may be done.

And I fhall then be confident, I fhall appear not to

have wilfully concealed .(however guilty)
t
or mifren-

dred any thing pertinenf>, whether'the fame cany
with it my condemnation, or excufe.

3*7
"What paffed between myfclf and Mr. Barnard,

before my acquaintance with Holmes and Ben/on, and

which is expreft in my Anfwers and Narrative, was
in time before Eafter-Tcrm laft, when there was

an order for departure of perfons in my condition,

from this Town ; and I in obedience thereunto, did

leave this City on Saturday the 6th of May, and
came to Mr. Ofborn's houfe at Carleton-Hall in Suf-

folk, on Thurfday following 5 from whence I ftirred

not at any time more than five miles, until the fixth

of Auguft, when I was fent for to make affurances

between a Kinfwoman and her hufband in point of
Jointure, by them to me mutually referred : in

which bufinefs, and in other matters between another

Kinfwoman, and a Merchant of London, being un-
der reference to arbitrement •, as alfo in endeavouring

to get fome friend to contract in the behalf of my
daughter, for the reverfion of a Leafe holden of
the Dean and Chapter of Ely, in which file is in-

terefted for a life in being, I continued in and near

the City, until the third day of September ; in which
time Barnard voluntarily brought to my acquaint-

ance Holmes and Benfon, upon the pretences in my
Anfwers and Narrative fet forth, to which I humbly
refer.

The note which mentions Benfon's going with me
to Cambridgeshire, and fo to Sir John Gell, which in

my anfwers I have expounded, was drawn from me
by Barnard's importunity, and written at his requeft

;

but what ufe he made of it, (other than to lay it up,

and referve it for his prefent purpofe) I know not,

nor had any account of it, but went away the third

of September, there being no conclusion of any thing

to be done irt fubftance, or circumftance pofitive.

But Mr. Barnard, who knew how to direct to me,
promifed by Letter to intimate further to me ; from
whom after that, I never received any Letter or.

Meffage to that, or. any other purpofe, until my re-

turn near Michaelmas-Term ; when he told me, that

the urifuccefsfulnefs of things in Ireland had been the

impediment.

As to the day, viz. the J 8th of Oclober, being
the Fair-day at Ely, it was only in difcourle men-
tioned to be an opportune time, in cafe the Ifle were
(as indeed it was not) garrifoned. Neither any fo-

lemn or ferious defign or conclufion, then-to-fore or
then-afcer made or laid, other than in tranfient com-
munication ; nor any perfon engaged fo much as by
word or promife, until this frefh ftratagem was fet

on foot by Barnard.

I drew Sir John Cell's petition before Chriftmas,

and had feveral complements from him by Holmes,

(at leaft pretended) before I faw him, and I believe

after Twelf-tide I was invited to him, and entrufted

by him in the compofing the differences between him
and his Lady : in the laft Term I drew his anfwer,

and in the feveral times of our cafual or occafional

meetings, the difcourfes have amounted to what I

have. before fignified, and in your prefence and his

avowed -, and how more exactly to give your Lord-
fhips an account in time, I cannot.

As to the.matter of the engagement, I abide by
what I have formerly faid, with this only, that at

my engaging, which was late in the night, before

my going out of Town, in obedience to the Act,

I was promifed by Benfon, that if Sir John Gell, and
their pretended friends of the Country did not co-

engage, I fhould be difengaged ; and in the hour of
my going away, Barnard being not ready accord-

ing to promife, but by Benfon pretended to be at

Tottenham-



328 .24- *fhe Trial of Col. Eufebius Andrewe, 2 Car. II.

Tottenham^Cottrt with fome Buckingham/hire men, and

that he would undoubtedly follow •, I told Benfon, as

I remember, in the prefence of Captain Aftiley, that

whether he came or not, I muft for the prefent re^

move to Grave/end, not having convenience of horfe

to go elfewhere fo fuddenl'y. And if there were

performance on Barnard's, part with me, I fliould be

ready on mine ; and if not, I defired to be difen-

gaged, and left to purfue my private occafions into

Surry. And I did really carry with me deeds of my
Clients, to have employed myfelf upon, in cafe of

their failure with me.

I humbly beg your Lordfhip's pardon for a far

vourable interpretation of this trouble, which is a

duty to truth, and right to others, and myfelf;.

which could not be omitted by

(My Lords)

i'our Lord/hips bumble, prifoner, and fervant,

E u s. Andrew £.

This, together with a petition for allowance and
liberty of friends rtforts, being the fame day fjgn'd

in the prefence of the Lieutenant, were feal'd up,

and lent to the Lord Prefident's own hand.

This was his. iecond petition, which with a former

to. the fame effect, (and not of moment to fubfcribe)

did never receive any anfwer.

At the fame time he writ to Sir Henry Mildmay,
on the behalf of the Gentlemen who were taken,

with him.

Mr. Andrewe at feveral times took upon him to

aver to the Committee of State, that they had fpies

upon him for fome years, and particularly Barnard;

which the Lord-Prefident did not deny, but jnf-

tified the State, by the practice of all States. toTet

watches upon perfans of ill affedi oris to them.

This day the Lprd Grey was with the other three.

of the State.

His third, petition, fent. aboutEafiir, being by Sir

Henry Mildmay and Mr. Scot put upon if, to fubmit
himfelf, with promife of fevour if he fought the

State in fuch manner ; which for his relations fake

he did, but with fome caution, in thefe words."

To the Right Honourable the Lord-Prefident,

and Council

;

The Humble Petition of Eufebius Andrewe.

Sbeweth,

THAT your Petitioner is feriqufly fenfible,

and humbly acknowledged!, than for his high

delinquency againft the State, he is become forfeited

to their Juff ice.

That he hath not in the leaft prevaricated with

your Lordfhips, in the conftfiion of his proper faults:

and follies, nor hath kept anght refcrved concerning

himfelf, or any perfon, or thing, which may fatisfy

your Lordfhips, and more fecure the State ; and. is

not hopelefs to.be look'd upon as capable of your

prefent favour and future mercy, which he now
doth, *nd fhall always implore.

That his prefent deferved condition is made more
uncomfortable, by his wants, and the exclufion of.

his friends- and relations ; without a fiipply in which,

life itfelf becomes a punifhment.

Your Petitioner carting himfelf at the feet of

your Lordfhips, humbly prays,

That his being profecuted before the High Court

of Juftice, may be fufpended.

That by your order, his paft and future charge

of neeeffaries may be difcharged, whilft he remains

your prifoner.

That his friends and kindred may have recourfe

to him, and that he may have the freedom of his pen.

And in cafe your Petitioner fhall be found in the

leaft to mifapply thofe favours, he fhall adjudge
himfelf worthy of a total deprivation of them, and
of your future goodnefs towards him.

Andyour Petitioner, &c.

This was Iefs than was look'd for, though as much
as he could venture on } in which his defiie for re-

fpite of his Trial was inferted, to prevent only his

being the firft, and exafperating them by giving

others aim in the. fcrupling the Court.

This petition was; folicited thirty-three days, but
no anfwer could be obtained; and his wants growing
upon him daily, he put in the Lieutenant's hands
this following petition.

The Petition, (withftile asformerly, tac.)

Sbeweth,

THAT your Petitioner hath been twelve

weeks, clofe prifoner, his friends neither per-

mitted to vifit, nor daring to relieve him, his fcore

for neeeffaries fwoln beyond his ability to difcharge,

his credit protefted, and nothing more vifible to him
than his immediate perifhing.

That he hath not been wanting to pray your fa-

vours, having three petitions lodged with your
Lordfhips, conftantly folicited, but unanfwered.

That he hath in his confeffions fpared nothing
which can more conduce to the State's fecurity, or
his own condemnation.

Tour Petitioner therefore humbly prays,

That if at all he muft, he may fpeedily receive

his Trial, he being ready to fubmit to the will of
God in the iffue.

That if mercy be referved for him, which he
hath, and doth, implore, your Lordfhips would
pleafe to admit him to fueout his pardon, and to a
free converfation in this Commonwealth, upon fe-

curity given for his future good demeanor.

That in the mean time he may have the liberty of
the Church and Tower, and the freedom of his

friends refort, and that order may be given for thu

debt incurred there in the time of his clofe reitraint

to be difcharged.

And your Petitioner, &c.

The Warrant of Commitment, which I could not get a
Capy of till- the \\tbof July, is asfolloweih.

THefe are to will and require you, herewith to

receive into your cuftody the body of Eufebius

Andrewe Efq; and him you are fafely to keep inrlofe

imprifonment in the Tower of London, in order to

his further examination, he being committed unto

you for High-Treafon, in plotting and endeavouring

the fubverfion and alteration of the prefent Govern-
ment. Of this you are not to fail ; and for fo doing,

this fliall be your Warrant.

Given at the Council of State fitting at White-
hall, this 2,0th day of May 1 650.

Signed in the name, and by the order of the

Council of Stale appointed by Authority

of Parliament.

To the Lieutenant of the

Tower of London. John Bradlhaw, Preftdent.

This
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This warrant is vitious in itfelf, for two reafons,

which make a night warrant of Commitment, Coke's

id part Inltit. jol. 52, 590, 591, allowed by the

Parliament.

1. That it is not clone by clue procefs of Law.
2. That it hath not a conclufion, viz. ' And fafely

' to keep until he be delivered by due courfe of Law.'

But leaves it indefinite, and is rather a condem-

nation to perpetual, at leaft, to arbitrary imprifon-

ment, which is worfe.

The clofe imprisonment is but in order to his fur-

flier examination, and he had been twice fince exa-

mined, and figned his examinations before Eajler,

and did not refufe to anfwer any queftion demanded

of him.

The Warrant is dated from the Council of State

fitting at Whitehall the 30/6 of May ; whereas he

was brought to the Toiuer the 30th of March, being

Sunday, by Seven in the morning, at the opening of

the Gate (no Council fitting) and the Warrant

fign'd oa Saturday the igth of March.

Having attended a Month in expectation of an

anfwer to his lad Petition, he petitioned the Parlia-

ment again.

To the High and Honourable the Parliament

of England.

The humhle Petition of Eufebius Andrewe, Efa; clofe

Prifoner in the Tower of London j

Shewcth,

TH AT your Petitioner hath been by a confe-

derate pack of fetters, wrought into actions,

which (abstracted from their circumftances) ren-

der him liable to your JuStice; and this done, not

without their further hope, that your Petitioner, as

they SuppoSed, had intereft to have drawn divers

perSons of quality and fortune into the fame entan-

glement.

That failing of that part of their aim, the faid

confederates did betray your Petitioner to .the ho-

nourable Council of State, by whole Warrant he hath

been fixteen weeks a Strictly clofe prifoner, without

a fortune of his own, the accels of friends, or means
of fubfiftence allowed ; and is to perifli by his

wants, before it be diftinguifh'd by a publick Trial,

whether he be a fitter object for the applying of

your Juftice, or your Mercy.
That he is hereby difabled to be accountable to

the fervice of God, the duty to his family and
friends, and to thofe who give him credit for bread.

And in cafe he fhould be call'd from fuch his clofe

refiraint to his Trial, muft be deftitute and deprived

of all fair means of making his reafonable defence •,

which, however it may fuit with policy, will not be

confident with Religion and Honour.
Your Petitioner having for relief in the premifes,

by all opportune Addreffes, and by four Petitions

importunely Solicited and fought the faid Council of

State without anfwer ; in the deep fenfe of hispref-

fing fuffeungs humbly appealeth to this high Court,
catling himfelf wholly thereupon, and as humbly
prayeth,

1. That you would prevent your Juftice by your
Mercy, and admit him to fue out his pardon, upon
Security given for his future good demeanor to the

State in this Commonwealth.
2. That if that be too great a favour, you would

grapt him licence to depart the Commonwealth, he

Vol. VII.
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engaging not to act, or contrive aught to the differ-

vice of the State.

3, That if he be not thought capable of either,

but that he muft receive a publick Trial, he may
have a convenient tirne of preparation, after a qua-

lifying of his imprifonment.

4. That in the mean time he may have the liber-

ty of the Tower, and refort of his friends ; and that

by your order, his debt for livelihood, incurred ii>

his clofe reftraint, may be difcharged.

In all which your Petitioner is ready to fubmit to

the will of God, whofe providence hath put Juftice

and Mercy into your prefent difpenfing.

And/hall ever fray.

Notwithftanding his Petitions and Letters, he was
brought before the High Court of Juftice (in Au-

gtift) of which John Bradjhaw was Prefident, and

his own Narrative was urg'd againfl him as a conT

feffion, and Attorney-General Prideaux ufed him
with very ill Language. But he put into Court his

anfwers in writing, which were as follow,

The humble Anfwer of Eufebius Andrewe, Efa; in

his defence to the proceeding againfl him before the

Honourable the High Court qf Juftice, preferred the

\6lhdayof Aug. 1650.

TH E faid Refpondent (with the favour of this

honourable Court) referving and praying tq

be allowed the benefit and liberty of making fur?

ther anfwer, offereth to this honourable Court

;

Firjl, That by the Statute or Charter ftiled Mag-
na Charta, which is the fundamental Law, and

ought to be the Standard of the Laws of Eni^an^i
confirmed above thirty times, and yet unrepealed,

it is in the 29th Chapter thereof granted an4
enacted,

1. That no Freeman Shall be taken, or imprifoned,

or be diffeifed of his freehold or liberties, or free

cuftom, or be outlawed, or exiled, or be any other-:

wife destroyed ; nor will we paSs upon him, nor

condemn him, but by a lawful Judgment of his

Peers, and by the Laws of the Land.
2. We Shall Sell to no man, nor defer to any man

Juftice or Right.

Secondly, That by the Statute of 42 of Edw. III.

chap. 1.

1

,

The Great Charter is commanded to be kept

in all the points. And,
2. It is enacted, that if any Statute be made to

the contrary, that Shall be holden for none ; which
Statute is unrepealed.

The Refpondent obfervcth, that by an Act of the

26th of March 165P, intitled an Ail for ejlablifh-

ing an High Court of Juftice ; power is given to this

Court, to try, condemn, and caufe execution of
Death to be done upon the Freemen of England,

according as the major number of any twelve of

the Members thereof fhall judge tq appertain tq

Juftice.

And thereupon the Refpondent doth humbly in-

fer and offereth for haw,
That the faid Act is diametrically contrary unto,

and utterly inconfiftent with the Said Great Charter,

and is therefore by the faid recited S^tute to be

holden for none.

That it can with no more Reafon, Equity, or

Juftice, hold the value and reputation of a Law
(die Said Statute befpre recited being in force) than

' U u if
?



33° ^4" The Trial of CoL Eufebius Andrewe, 2 Car. !I,

if, contrary to the fecond claufe in the 29th chap.

of Magna Cbarta, it had been alfo enacted, that

Juftice and Right fhall be deferred to all Freemen,

and fold to all that will buy it.

thirdly, That upon premiGng, by the Petition of

Right, 3 Car. that contrary to the Great Charter,

Trials and Executions had been had and done againft

the Subjects by commiffions martial, &c. it was

therefore prayed, and by the trommiffion enacted,

That,

1. No commifiions of the like nature, might be

thenceforth iffued, &c. And that done,

2. To prevent, left any of the Subjects fhould

be put to death contrary to the Laws and Franchife

of the Land.

The Refpondent humbly obferveth and affirmeth,

That
This Court is (though under a different ftile) in

nature, and in the proceedings thereof, directly the

fame with the commiffion martial ; the Freemen
thereby being to be tried for life, and adjudged by
the major number of the Commiffioners fitting (as

in Courts of Commifiioners martial was practifed,

and was agreeable to their conftitution) and confe-

quently againft the Petition of Right; in which he,

and all the Freemen of England (if it be granted

there be any fuch) hath, and have right and intereft ;

and he humbly claims his right accordingly.

Fourthly, That by the Remonftrance of the 15th
of December, and the Declaration the 17th of Ja-
nuary, 164.1, the benefit of the Laws and ordinary

Courts of juftice, are the Subjects birth-rights.

By the Declarations of the 12th of July, and
1 6th ofOilober, 1642, the prefervation of the Laws,
and the due adminiftration of Juftice, are owned to

be the justifying caufe of the War ; and the ends of

the Parliament's affairs, managed by their Swords
and Councils. And God's curfc is by them impre-

cated, in cafe they fhould ever decline thofe ends,

By the Declaration of the 17th of April 164.6,

promife was made not to interrupt the courfe of Ju-
ftice in the ordinary Courts thereof.

By the Ordinance or Votes of Non-Addreffes,

Jan. 1648, it is affured on the Parliament's behalf,

That
Though they lay the King afide, yet they will

govern by the Laws, and not interrupt the courfe

of Juftice in the ordinary Courts thereof.

And thereupon the Refpondent humbly inferreth

and affirmeth, That
The conftitution of this Court is a breach of'that

publick faith of the Parliament, exhibited and

pledged in the Declarations and Votes to the Free-

men of England.

And upon the whole matter the Refpondent (fa*

ving as aforefaid) doth humbly affirm for Law,
and claim as his right,

l. That this Court, in defect of the validity of

the Act, by which it is conftituted, hath not power
againft him, or to prefs him to a further anfwer.

2>- That by virtue of Magna Cbarta, the Peti-

tion of Right, and the before-recited Remonftrance

and Declarations, he ought not to be proceeded

againft by this Court, but by an ordinary Court of

Juftice, and to be tried by his Peers.

And prays, That this prefent anfwer and falvo

may be accepted, and regiftred, and that be may
be tried by his Peers accordingly.

Eys, Atf pr swg.

The farther and fecond Anfwer of Euf. Andrewe^

Efq, to the Honourable the High Court of Juftice,

prefented the 16th day of Aug. 1650.

TH E faid Refpondent (with the favour of this

Honourable Court) referving and praying to,

be allowed the benefit and liberty of making further

anfwer (if it fhall be adjudged necefiary) in all

humblenefs for prefent anfwer, offereth to this ho*
nourable Court,

That by the letter and genuine fenfe of the Act,
entitled, An AM for eftablifhing an High Court of
Juftice, the faid Court is not qualified to try a Free-

man of England (and fuch the Refpondent averreth.

to be) for life in cafe of Treafon.

Firfl, For that, 1. The faid Court is not confti-

tuted a Court of Record, and (but upon Record)
cannot at all have that account of their Freemen,
which Kings were wont to have of their Minifters

of Juftice.

2. The Freeman, and fuch who are and may be
concerned in him, can have no Record to refort un^

to, by which to preferve the rights due to him and,

them reflectively, vi%, of

1. A Writ of Error, in

cafe of erroneous judg-
ment, 1"

dents,

Pofib. 39 Ed. lll.fol. of
Count's cafe. 4 Ed. III.

"' °' "roneous ,^.fUfar
\
l
f,
Um-^' Comi

™„„- a u »u >»* Arundel's cafe.ment,dueby theprece-^ ^ m R^ p^
Nu. 23, Sir John of Lee's

cafe,

2. A Plea of Auter--»

foys acquit, in cafe of
\ w . . , r, „,,..«_

new queftion for the fame [ Tf „J £ ° S

fad? the rightto which, ^V^f*/^,
and the neceffity of fuch *»«* s«fV^- 33 **»<

Record, appears by J
3. A being enlarged -

upon acquittal, as is the „ , .

Freeman's due, by the. A J "

Stat. 14 Hen. VI. C, 1.
'-JJ*

J,3
'

and the cafe thereupon
grounded. 4

4. A Writ of Confpi-T
racy againft thofe who

j

have practifed the betray-
J

ing the Life of the **\>The^^ cafe>
^

I2Q. and abridg.

The Year-book

VI. lo.fol. 19.

fpondent nqt

brought before acquit-

tal, and no acquittal but
upon Record, as 3ppe#r-

eth by .

Rep.fol. 55.

This Court is to determine at a day, without ac*

count of their proceedings, have power to try,

judge and caufe execution, but not to acquit or to,

give enlargement : fo that the nocent are thereby

punifhable, the innocent not prefervable ; the in?

jured and betrayed not vindicable ; which are de-

fects incompatible with a Court of Juftice, and in-

confiftent with Juftice jtfelf, and with the Honours
of a Chriftian Nation and Commonwealth.

Secondly, For that the Members of this Court are

by the Act directed to be fworn,

1. Not in confpetJu populi, for the Freemens faT

tisfaction.

2. Not in words of indifferency, and obliging to

equality.

a. In words of manifeft partiality, viz.
1

Tott
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Toufball [wear that you Jhal'l well and truly, ac-

cording to the heft of your Jkill and knowledge, execute

the fevernl powers given unto you by this Acl.

33t

The Refpondent humbly offers, That,

1

.

The Court in their capacity of Triers ought (in

reafon) to have been appointed by their conftitution,

to have been fworn as Triers in full Court, accord-

ing to the practice in all equal ways of Trial.

2. The Court as Commiffioners of Oyer and Ter-

miner, (being authorized by the Aft to hear and de-

termine) mould in like reafon be appointed by an

Oath, fuch as is ufual for perfons fo qualified, as pro-

vided by 18 Edw. III. viz.

Tou {hall /wear, that well and lawfully you Jhall

ferve our Lord the King, and his People (mutatis mu-
tandis) in the office of Juftice, &c. and that you deny

to no man common right, &c.

Or fome Oath equivalent at leaft to that of a Juf-

tice of Peace, Dalton, fol. 13.

J A . B. do fwear, that I will do equal right ; and

according to my beft wit, cunning, and power, after

the Laws and Cuftoms of the land and the Statutes

thereof made, &c.

3. The Court in the capacity of Triers mould (in

reafon) be obliged by an Oath, of as equitable (enfe

as that ufually adminiftred to Jurors, -viz.

Youfhall well and truly try, and true deliverance

make between oar Sovereign Lord the King, (mutatis

mutandis) and the prifoner at the bar ; fo help you

Cod.

Whereas when this Court fliall (as it is now confti-

tuted) have condemned the Freeman, the Refpon-

dent, or other, by applying their fkill and know-

ledge, to their power, whether juftly or not, the

Oath by them taken is not in the letter broken 5 as

to be exaftable by man, though God will probably

have a better account.

And therefore upon the whole matter premifed,

the Refpondent (faving as before) offers for law and

reafon, that the honourable Court, the High Court

of Juftice, is not, by the letter and proper fenfe of the

. words of the Acl, by which it is conftituted, quali-

fied in refpeft of the pre-objefted defects to pafs

upon him for his life, upon a charge or crimination

of High-Treafon.

And humbly prays, that this his fecond Anfwer9 and
Salvo, may be received, and regijired ; and that

he may be tried, as in his former Anfwer he

brayed.

Eus. Andr ewe.

J he farther and third Anfwer of Eufebius Andrewe,

Efq; to the Honourable the High Court of Juftice,

prefented the 16th day of Aug. 1650.

THE faid Refpondent (with the favour of this fans number
honourable Court) referving and praying to

be allowed the benefit and liberty of making further

anfwer, (if it (hall be adjudged neceffary) in all hum-
blenefs for prefent Anfwer, offereth to this honoura-
ble Court,

That, Firft, It is his right (if he mud admit this

Court to be duly and legally eftablifhed and confti-

tuted, as to their being a Court) to be tried by his

V01. VII. Uu

Peers* men of his own condition, and neighbour-

hood.

Secondly, It is within kite power of the Court by
the Letter* and Scc.it of the Ad, or at leaft as being

not repugnant to the Act, to try him by fuch his

Peers, &c.

Firft, That it is his right to be fo, and only fo

tried, appears by Magna Charta, cap. 29. 'ic,Edw\.

cap. 1, and 2. 25 Edw. 111. cap. 4. 25 Edw. III.

cap. 2, and 4. 28 Edw. III. cap. 4. 37 Edw. III.

cap. 18. 42 Edw. III. cap. 3.

By all which Statutes made in full Parliament,

confifting of the head, and all the members actual-

ly, as well as virtually, this the Refpondent's right

is maintainable, and demandable, and the contrary

proceedings thereunto are to be held for none, and

redreffed, &V. to be held for void, and error,

&c.
So that, if the Laws and Courts were not ob-

ftructed, (in the cafes of fome fort of Freemen of

England,) the whole proceeding contrary to thefe

Laws, without a Jury of his Peers, were avoidable,

and refervable by Writ of Error, as appears alfo by

the precedents vouched by the Refpondent in his fe-

cond Anfwer.

Secondly, That it is in the Court's power to try the

Freeman, and confequently the Refpondent, by a

Jury of his Equals ; the Court is humbly defired to

confider the wprds of qualification.

The Court is,

Firft, Required to hear and determine ; and (6,

if at all Commiffioners, then Commiffioners of Oyer
and Terminer, and fuch Commiffioners, in their na-

tural conftitution and practical execution, do proceed

againft the Freemen according to Lajv, by a Jury
of his Equals, and not otherwife.

Secondly, Authorized to proceed to trial, con-

demnation, and execution, cirV. But not reftrained

to the manner of Trial, limitative, as to trial by the

Court's opinion as Triers, non exclufive, as to trial

per Pares ; but is left in the manner, as in the judg-

ment itfelf, to the opinion of the major number of

twelve , and if they fliall think fit to try by a Jury,
it will be no offence againft the Act, there being no
claufe or prohibition to the contrary.

And therefore the Refpondent humbly claimeth

his faid Right, as confifting with the faid Power.

And the more to induce the Court to grant him
fuch his right, and the benefit thereof, the Refpon-
dent humbly reprefenteth the manifeft wrong, and
multiplied difherifon, done to him, and in him to

the Freemanry of England, in the following particu-

lars of their like juft right, (depending upon fuch

trial to be allowed) if denied him, by this honour-

able Court.

Firft, The benefit of

1 Stampf. pi. Cor. fol. 150.
Challenge to the Tri- Tit. Challenge, Poyning's

ers, thirty-five peremp- ! cafe. 32 Hen. VI. Fitz.

torily, and for Treafon ''fol. 26. Allowed Hill. 1

Jacobi to Sir Wal. Ra-
leigh and Brooks.

Secondly, The liberty of

Seeing, hearing, and counter-queftioning the wit-

neffes, for clearing the evidence in matter of circum-

ftance, as well as in matter of faft •, which appears

to be the Refpondent's right by

Stampf.
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Stampf. pi. Cor. fol. 1 1 and 2 Phil, and Mary,

163, 164. the 'Statute > cap. 10 and 1 1.

of * 1 Edw. VI. f<?p. 12.

The Authority of (the Law's Oracle) Coke 2 part

Inft.fol. 12. commenting upon the words in 15 Edw.

III. cap. 2. Provablement Attaint, becaufe the pu-

nifhment was heavy,, the proof to be pundr.ua!, and

not upon prefumptions, or inferences, or ftrains of

wit, but upon good, and fufEcient proofs;- alfo by

•the Statute of 1 Eliz. cap. 6. 13 Eliz. cap. 1.

Thirdly, The being

Convinced, or acquitted by a full, free, and.fully-

confented verdidr. For

Firft, A verdict by a Jury paffeth from all, or

not at all. In the proceeding by voices, a fentence

paffeth byway of concurrence, with which the Star-

Chamber,High-Commiffion, and Courts-Martial, were

branded, and condemned of Inequality.

Secondly, A verdidr. paffeth upon a Jury before

difcharged, upon their affairs of Eftate, or fupplies

of Nature, to prevent corruption of money and

power ; but as this Court proceeds (if it will pro-

ceed by voices) a Trial may be had this day, and a

fentence may be given at leifure-, when the will of

thofe, by whom the Freeman is profecuted, be firft

known.
And upon the whole matter,

The Refpondent humbly claims the benefit, and

right of being tried (if before this honourable Court)

per Pares, men of his own condition, and of his

neighbourhood, and that he may hear and fee all the

witneffes produced againft him, viva voce &? aperto

vultu ; and may have power, liberty, and time to

produce witneffes in his defence.

And (faving asformerly) humbly prays that this his

Anfwer, and Salvo, may be received, and regiftred.

EOS. An DREWEi

The feveral Arguments or Col. An-
drewe at his Trial.

The Firft Argument.

My Lords, and you Gentlemen, Members of this

Honourable Court,

IHave (as becomes me) been attentive to the

charge which has been read againft me. It ap-

pears in that drefs it is put already, (though I pre-

sume it fhall be clad in other apparel by Mr. Attor-

ney) fo fpecious, and fo great, as that my friends (if

I have any here) begin to fear, the indifferent to

3oubt, and the partial to defire, and join in my con-

demnation j myfelf (I hope I am not partial to my-
felf ) believe, that it will be no more than the moun-

tain's labour, and when it fhall come to be diffefted,

will prove to be inane aliquid ; like the Apples of

Sodom, that however they take the firft fenfe, the eye,

as this the ear, do father foul the fingers that touch

them, than fatisfy the appetite in its expectation upon

them.

My Lord,

I am at an unufual bar, and engaged in a great

caufe of a far extendable concernment, my fee is life,

and my duty is felf-prefervation 5 which in itfelf

were lefs confiderable, if by a precedent of my fuf-

fering, the confequence would ;not prove mifchre-

voufly epidemical.

I do not wilfully refufe to plead to the charge, but
humbly crave leave to offer my reafons for the fuf-

pending of my Plea. And if I be importunate (yet

within the bounds of civility) I beg your pardon, and
that I may have a full, free, and an uninterrupted

hearing.

My Lord,

When the Jews prefs'd Pilate to fentence Chrift,

they obtruded to him that they had a Law, and by
that Law he ought to die. What they thought rea-

fonable to claim, when it ferved their turn to vent

their malice, will be I hope warrantable for me to

lay hold on in a better fenfe, for the vindication of

Chrift, who fuffers when Juftice is a fufferer. We
have a Law too, and by that Law, I ought not to

plead, not to be tried, not to be judged.

The Laws of England were not unknown, but

mifpradtifed, when the Barons fought King John into

a confent to the (not new making, but) reftoremenr.

of the ancient Laws.
And * Magna Charta itfelf is but a confirma-

tion or reftitution of the Common Law, and is be-

come the ftandard by which Laws are reducible,

and is the foundation of all other Adts of Parlia-

ment.

It hath been at no time difmembred ;, no part ab-

rogated by any repeal.

It hath been confirmed above thirty times, and

commanded as often to be obferved and put in exe-

cution.

In the Adt call'd Confirmatio f Chartarum, it is

directed to be allowed as the Common Law ia

judgment, in all points, by all the
||
Judges and

Difpenfers of Law, or which have the Law to

guide.

It hath in former ages gained an honourable efteem

in the old books : % Charta libertatum communis Li-

bertas Ariglia, Charta de Libertatibus, &c. thefe are

the Appellations.

It was a Noli me tangere, and for feeking a re-

verfal or avoidance of it, Hubert de Burgh was fcn-

tenced by the Barons, and the fentence confirmed

by ** King Hen. III.

The great Hugh Spencer in the reign of Edw. If.

was banilh'd, but for rafhly counfeiling againft the

ff Encounter la forme de la grande Chartre.

And to draw downwards yet one King's reign, and

to the point to which . I would apply ; I find in the

42d mi of Edw. III. this great Charter was not only

barely confirmed and commanded to be kept in all

the points, for thofe are the words ; but to prevent

any alteration of it, it is enadted, That if any Sta-

tute be made to the contrary, that fhall be holden

for none.

By this JJ Magna Charta it is granted, and

enadted too; if my Lord Coke fay true, who faith

it is a Statute, as well as a Charter, being made by

affent and authority of Parliament; That

No Freeman fhall be taken or imprifoned or be

diffeifed of his freehold, or liberties, or free cuftoms,

or be out-law'd, or exiled, or any otherwife deftroy-

ed ; nor will we pafs upon him nor condemn him,

but

* Coke lft part inftit. fol. 80. 81.

3. cap.j. % Mirror cap 2. 18. Briton i

tt 14 Edw. II.
Illl 42 Edw. III. cap. 1,

t 25 Edw. I. cap. 1. ||
Brafton 414, 491.

n fol. 177.
** 17 Hen. HI. Rot. Cla. m<

Fleta lib. 2. cap. 48. lib.

mem. I. 2. Pro utriuf. M. 1.

J J Coke iftlnft. fol. 81
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but by lawful judgment of his Peers, and by the Law
of the Land.

We fhall fell to no man, nor defer to any man
either Juftice or Right;

If this be truth and law, which I have in thefe

particulars premifed to you ; then, my Lords, give

me leave to take notice,

That by that Act by which you are conftituted a

Court of Juftice, you are authorized to try the Free-

men of England ; not per Pares, upon or for offences

againft Articles, and the punifhment to reach to life,

as the major part of any twelve of the Commiffioners

(hall judge to appertain to Juftice.

Laying thefe together, a pofting rider may read,

that thefe Laws are diametrically oppofite, and con-

fequently inconfiftent.

The latter hath its doom inherent by its innate

contrariety to the former, and is a building, a fuper-

ftructure fo unfuitable to the foundation, that if it

had not a double-edged fupport, it need no help to

be demolifh'd, but would fell, I know not whether

to fay, fua mole, or fua penfilitate.

The Constitutors of this Law are Gladiis cintJi j

and therefore as I am not in opportune place to fpeak

to them, fo there is fomething of danger to fpeak

too freely to them ; but, my Lord, your Lordfhip,

as you are in this place, are (I am fure ought to be)

like the Efcutcheons of Princes, with their adopted

fupporters, Knowledge and Confcience : and if you

are, I am confident you will doubt of your Commif-
fion or Warrant to proceed againft me, and compel

me to preferve an inch of life, by giving away mine

and my Countrymens liberty, in condefcending to a

Plea and Trial, in this contra-legal way, and by

power of this Act.

The Second Argument.

My Lord,

I
Shall further beg leave to call to your memory
the Petition of Right ; which was made the bu-

finefs of the Parliament, at the time when it was pre-

ferred, and received the Royal Aflent ; muft never

be forgotten by thofe who hold in efteem the care of

Parliaments, and gracious conceffions of Kings.

In the Proem or leading part of that Petition,

the Statute of Magna Cbarta is inftanced as to this

particular, Trial for life by proper Courts, with

other the Laws and Statutes, (fome of which I have

cited, and the reft fhall upon another point in their

place.) And as it is complained, that proceedings

had been by Commiffioners martial, when and where,

if by the Laws and Statutes of the Land they had
deferved Death, by the fame Laws and Statutes alfo

they might, and by no other Laws ought to have

been judged \ fo it is prayed, and accordingly enact-

ed, That no Commiffions of like nature may be

henceforth iffued to any perfon or perfons whatfo-

ever to be executed, &c. and this to prevent, left

by colour of them, any of the Subjects mould be de-

ftroyed or put to death, contrary to the Laws and
Franchife of the Land.

My Lord,

i . The Commiffioners Martial were not evil in

refpect of the perfons commiffioned, being as this

power is to you, fo thofe always given to perfons of

quality and learning •, but the evils of them were

their proceedings by their own will and opinion,

* Read'j cafe, Dyer fol. xao. loEdw. IV. fol. ig.

3

being themfelves the judges and the jury ; offices

incompatible and inconfiftent with the people's li-

bertiesj by the former Laws become their rights.

When your Lordfhips fhall read the Act by which

you now fit, I am confident you will grant this

power to be of the fame nature, though not under

the fame name ; and confequently in that Petition

complained of, in fuppofition that fuch rhight be,

and enacted againft in Terminis, that none fuch

Ihould be.

2. For that you are called by the Act, Commif-

fioners, and yet have no Commiffion, but the Act

itfelf ; whereas you fhould, in regard you are not a

Court of Record in yourfelves, have Commiffions

returnable at a day, into fome Court of Record,

where your proceedings might be extant and vifible :

and as you are now conftituted, you have a day pre-

fixed to determine in ; but that being come, you are

to vanifb, and your vejligia will be as impercepti-

ble to the times and men to come, as the trace of a

Swallow in the Air ; Which is inconfiftent with the

Honour and Juftice of any Kingdom, or of any

Chriftian Commonwealth.
For that you have only by this Act, a bare and

fingle power to adjudge, and caufe execution to be

done, in cafe you fhall judge it to appertain to Juf-

tice ; but you have no power, if you think it apper-

tain to Juftice, to acquit, and upon acquittal to dis-

charge the perfon tried, as is the Law exprefly in my
* Lord Dyer ; and in the Year-book of Edw. IV.

grounded upon the Statute oft lien. VI. 14 of his

reign, cap. 1. That
Juftices of Nifi prius (who are Commiffionary

Juftices) fhall have power of all the cafes of Felo-

ny, and of Treafon, to give their judgment, as well

where a man is acquit of Felony, and of Treafon,

as where he is thereof attainted, at the day and

place where the Inquifition, Inqueft, and Jury fhall

be taken ; and then from thenceforth to award exe-

cution to be made by force of the fame judgments,

which in an acquitted man's cafe can only be an en-

largement.

But, my Lord, you have only power, if you can,

to reach my life, if in your opinion deferving it

:

but not to reach me out of prifon ; fo that if you

kill me not here with, the fword of Juftice, you muft

leave me in worfe hands, to be buried alive in re-

ftraint and want.

Which all is againft the laws of Nature and Na-
tions, and particularly of this land, that are all fo

ballanced and poifed, as that they have equal regard

to the delivery and freeing the Innocent, as to the

condemnation of the Nocent.

And Ifidore in his Etymologies fays of a Law,
thus

;

Erit cutem lex bonejla, jufta, pcfftbilis, fecundum

11 at uram &? confuetudinem patria ; loco, temporique

conveniens, necejfaria, &? utilis ; tnanifefta quoque, ne

aliquid incautum per obfcuritatem captione contineat j.

nulla private commodo, fed pro communi civium Mili-

tate confcripta.

And as Laws fhould be, fo Ihould Courts and the

Difpenfers of Laws be.

But, my Lord, if this Court muft be granted to

be a Court, yourfelves can make no more of it than

a Court, ex parte, and fet up to ferve a particular

end, with the privation of the common utility and

liberty, however uftiered in with a preamble of ano-

ther ftile, of prefervation of peace, and prevention

of

t 14 Hen. VI. 1. Oath of a Juror.
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of war -, but Tbucydides will tell you, my Lord, in

his fourth book, That
Turpius eft his qui intpia tenent infidiare honefto

pralextu, quam infidiojd malevolentid uti ; nam vio-

lentia videtur aliquid Juris habere, propter potentiam

p. fortund datam, fedfraus tantum ab inj.ujiitid oritur.

The Third Argument.

BU T, my Lord, if your Lordfhip be in your

judgment and confcience fatisfied, that the Adt

itfelf, in and as to its constitution, is good and va-

luable, and impowereth you fufficiently to proceed

againft me fome way ; then Argumenti ergo data, fed

nonjuris ergo conceffo, that it is a Law, or an Adt,

and that all thofe Ordinances are out of doors ; yet

I pray your Lordfhip's leave, that I may make evi-

dent to your Lordfhip, that you are not hereby con-

ftituted a Court capable, in defect of the very letter

of the Adt, to pafs upon any man, and confequently

not upon me, in matter of life, or where life may
be the concernment.

1. For Reafon, you are not conftituted a Court

of Record, * which is abfolutely neceffary, having

life and forfeiture of lands in your charge.

Firft, For the State, that they may have an ac-

count, (not in their Council- Chamber, but upon Re-

cord) what is become of the matter in iffue, and of

the perfon put upon his Trial.

2. For the Freeman of England, that in cafe he

be acquitted of the crime wherewith he Ihall ftand

charged before this Court, he might at all times re-

fort to the Record, upon any new queftion for the

fame fact, in any other Court holding Pleas of that

nature, by which Record to plead his Auterfoys Ac-
quit, and to make his defence, as alio to preferve his

eftate,y? non legalement acquitte en le Poulterer's cafe

9. R. Benegiji demant acquittal nul req.fi non de Re-

cord, as alfb my benefit, a writ of Confpiracy.

To come nearer our own times, the like caufe to

complain, and the fame redrefs is given in the A&f
for abolifhing of the Star-Chamber, upon the grounds

and reafons drawn from thefe Laws ; the Innovations

and Invadings, upon which (as being fundamentals)

was a great part of the fubftance of the grand re-

monftrance, committed to the whole World againfl:

the late King by the prefs : The
||
charges againfl:

the Earl of Strafford and the Archbilhop of Canter-

bury.

The Intereft of the Subjedt in thefe Laws, was

cryed up to be fo precious, as that it had influence

even to the abfolving of all old Oaths, and the im-

pofing of new, and to bring to adventure eftate and
life, and foul, rather than to be ufurped, or in the

leaft intrenched upon.

Four J feveral Declarations of the prefent Parlia-

ment have entitled the fubjedtto them, and to the tie-

benefit of the ordinary Courts ofJuftice, as their birth-

right. They have owned the prefervation of them
to be the caufe of the War, and the ends of their

affairs managed by their Swords or Councils ; and
God's curfe is by them imprecated, in cafe they

fhould ever decline the ends.

My Lord,

We have the Parliament's word and ** promife,

not to interrupt the courfe of Juftice in the ordinary

Courts.

And in the ordinance of Nen-addreffcs to the late

King, they fay, Though they lay the King afide, yet

they will govern by the Laws, and not interrupt the

courfe of Juftice in the ordinary Courts" thereof.

My Lord,

I am entitled to all thefe Laws,, and thefe Pro-
mifes and Declarations : and. if this Court proceed

againfl: me, thofe notwithftanding, (the ordinary

Courts of Juftice being open and unobftrudted) I

am robb'd, and divefted of them all, and in me the

Freemanry of England are all defpoiled, at the Par-

liament's will (according to this precedent) defpoil-

able, and may with Mr. Stampford, in his Pleas of

the Crown, take up this faying, it will ferve for a

lamentation, Mifera fervitus eft, ubi jus eft vagum
dx? incognitum.

Attorney-General Prideaux. Take heed you fcan-

dal not the Court.

The Fourth Argument.

THomas Aquinas (who, though a Papift, is not

the lefs worthy to be vouched-, where not Re-
ligion, but Policy, is the thing in queftion) faith,

That Lex eft regula & menficra a&tttttn agendorum

vel omittendorum, not ABorum and Omifforum.

And St. Paul fays, Rom. vii. 7. Concupifcentiam.

nefciebam, nifi lex diceret ?:on cor,cnpifces.

My Lord, your authority is in two feveral places

to proceed againft, as Traitors, fuch who have bro-

ken articles before they were made ; viz.

Whofoever hath, or fhall plor, contrive, or En-

deavour, &c.
Whatfoever Officer, &V. hath, or fhall defert

their truft, ciSV. fhall die without mercy.

And thus, my Lord, the end of Laws and Law-
making is perverted ; which are not merely to punifh

offenders, but to prevent offences, which amongft •

Chriftian Men was never otherwife done, but by
way of premonition ; by Laws firft interdictory, and
then fubpenatory.

The Earl of Strafford did (and very reafonably)
"

take it unkindly, and fo exprefs'd himfelf upon his

Trial'; that a neglected Law fhould lie moulding
amongft old parchments 200 years unufed and unex-

ercifed, and be at laft brought out to meafure his paft

adtions by ; or to ule his own words, To lie like a
Coal raked up in the afhes, to be at pleafure blown
into a flame, and to make him and his family the

firft fuel to feed it. Truly if he had feen thefe ar-

ticles (as he felt after fomewhat like them) he would
have cried out, and but modeftly enough, that it is

not mending of the fault, but the deftrudtion of the

perfon, which is manifeftly defigned in thefe Arti-

cles of RetrofpeBion.

Difufage of Law, is fome excufe for him who falls

into a tranfgreffion ; but the non- exigence of a Law,
is a juftificatioh of the greareft offence.

And, my Lord, as you are to look backward to

adtions done before the Law made, fo you are to

take cognizance of offenders againft two former

Adts, which make the Crimes therein certain in the

matters of fadt, fault and punifhment ; and if they

be laws, they mu'ft be deemed part of the Laws of
the land, and defirable and drfpenfable by the or-

dinary Courts of the land, in cafes criminal : for

ex ra-

* Wetherel and Darly's cafe, 35 Eliz. f 17 Car. Aft for abolifliing the Star-Chamber.
Strafford. Art. 1, 2. partes 1. 14. part, fecunda. % Declar. Dec. 15. 1641! Jan. 17. 164 «.

3. 1642. »* Declar. April 17. 164.6. Jan. 1648.

3
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extraordinary Courts of that kind, have long fince

(even by the Parliament, of which this is the furvi-

ving part) been denied.

And although it is true, that when fome parti-

cular fact is committed by fome one or more parti-

cular perfons againft [he Laws criminal, it often

falls (and properly enough) that efpecial Commif-

fions of Oyer and Terminer are for fome urgent and

expedient reafon iffued to try the matter and men ;

yet thofe Commiffions do not reftrain the Commif-
fioners to proceed only againft thofe perfons, and

upon thofe particular crimes, which the common
fame hath rendred bac vice, to be triable •, but run

in general terms, and with general enablement to

try all manner of Treafons, Felonies, &c.
And the Reafon is,

1. For that it might poflibly fall out, that a

grand Jury will not find the bill againft John a Stile;

and if not, the Commiffipners are fent down with-

out their errand, if only directed to try J. S.

2. It may fall out, that where there are Treafons

or Felonies committed by J. S. they may be accom-

panied with mifprifions and mifdemeanours in J. Q.

And if the partiaular crime of Treafbn, and the par-

ticular perfon of J. S. be on|y authorised to be enT

quired of, then the Commiffipners can do but half

their work : and therefore this commiffionary power

of yours, my Lord (the ordinary Courts being not

obftrudted, and you limited to particulars) is fo far

againft the Common Law and Ufage, that it is a-

gainft common and vulgar reafon ; and (pardon

that I muft fay it) favours more of a Snare, than of

a Law j and more of a warrant of arbitrary execu-

tion, than of an enablement, to and for a judicial

and legal Proceeding or T r*ak

The Fifth Argument.

My LorJ,

IN all Courts of Juftice, as there is fuppofed tp

be an equality intended to fuch as fhall fall un-

der their cognizance and inquiry, which is a princi-

ple of morality innate, as well as a practical policy;

lb there have always in this Nation, at leaft beyond
memory, or indeed record to the contrary, been
certain Oaths obligatory, and of indifference admi-
niftred to perfons either inquiring of, or paffing

judgment againft, or upon the fubjects in all cafes

whatfoever. And the fame thing is but neceffary

in yourLordfhips and this Court to be done (if at

all you will proceed in fo weighty a matter as life)

againft which I make this exception,

i. If you are at all fworn, you are not fworn in

Con/peilu; and if you will be my Jury and my
Judges alfo, I ought to have fatisfaftion that you
are fo fworn. f-Iad you been only my Judges, and
vConftituted after the ordinary manner, and to ordi-

nary ends, I would have taken your being fwpm
for granted,

2 . If you are fworn, and to np other words of
Oath than what are comprized in the Aft (which
myfelf and all men elfe svill eafily believe you are

not) then you are not fworn to any manner of equa-

lity.

The words are,

You * fhall fwear, that you fhall well and truly,

according to the beft of your fk.il! and knowledge,
execute the feveral powers given unto you by this

Ad.

* The Oath of the Cpmmiflioncrs.
-f-

|8 Ed\v. III.
Peace, fol. 13.

»'• Oath of a Juror.

I befeech your Lordfhip, t that I may compare
thefe words, with the Oaths of Judges in England^

when it was a Kingdom.
The words pertinent are only thefe,

You
||

fhall fwear, that well and lawfully you
fhall ferve our Lord the King, and his People ir»

the office of Juftice, &c.
And that you deny to no man common right, by

the King's letters, or none pther man's, nor for none
other caufe, c^V.

I J A. B. do fwear, that I will do equal right,

lie . according to my beft wit, cunning and power,

after the Laws and Cuftoms of the Land, and the

Statutes thereof made, &c.

My Lord, thefe will concern you as my Judges,

to confider how little the ftiles agree, and how far

your Oath is in refpect pf thefe unobligatory, and

confequently unfatisfadory, to the perfons which, are

or (hall be concerned,

1 . As to the firft, yours contains no fuch wprds
pf equality.

3. As to the iecond Oath, yours hath fuch word*

as (kill and knowledge, holding fome refemblance

with thofe of wir, cunning and power. Bqt, my
Lord, if your words were as well ufher'd, and as

well paged as thofe, it were fome fatisfadtion, viz.

To do equal right, according, &c.
After the Laws and Cuftoms of the Land, anq*

the Statutes thereof made.

My Lord, as you are my Triers alfo, as well as

my Judges, I befeech you to obferve the Oath of a

Juror, and the difference in fenfe (in letter, I know,
for the dignity fake it ought to differ).

Ton ** Jhall well and truly try, and true delive-

rance make between our fovereign Lord the King, and
the prifoner at the bar, 8?c. I prefume it is ftill the

fame (mutatis mutandis).

Truly, my Lord, when I look upon your en-

ablement to try the matters and perfons, which,

and whom ypu are to try : you have power to de-
ftroy, apd not to fave } though r.o fpare, yet not to

acquit, ordifcharge; and your obligation by Oath
to execute that power, according to yopr belt fkill

and knowledge. I muft needs fay, and it is appa-
rent, that when you have deftroyed me, you have
difcharged all the duty that man can exadt from you
(though God will have a better reckoning) and in-

fteadof being tried by fworn Jurors, and adjudged
by fworn Juftices, myfelf and all who are or may
fall into my condition, are to be tried by our fworn
adverfants, I rnight have faid fworn enemies : and
we cannot in reafon expecl more Juftice, than

when the Son lays the wager, the Mother keeps
ftakes, and the Father is Judge, jn a point pf con-
trpverfy.

More and better you may do, more or better we
cannot by any light of reafon expect:.

The Sixth Argument.

BU T, my Lord, if all this be but a wind againft

a Rock, and move you to no declining of the

exercife of your power, though againft my right ;

yet certainly, my Lord, where your power and my
right may be confiftenr, you will not ftretch your

power to the taking away my right, but rather

by giving me my right, magnify your ppwer.

Ibis

I!
Oath of Juftices- \ Dalton's JuiUce of



a6 24- The Trial of Col. Eufebius Andrewe, 2 Car. II.

Ibis I may reafonably expebl.

It is my right (granting you to be my Judges) to

be tried by my Peers, the good men of my neigh-

bourhood, and it is in your power (if your power
be not inward) to try .me fb.

i

That this is my right, I mufl revifit * Magna
Charta, Nifi per legale Judicium parium fuoru.m. :

The Law of Ed. l.ihaving confirmed {he great

Charter, rb fa,ith, * And we will, that if any .judg-
' ment hereafter be given contrary to the -points of
' the Charter aforef Id, by the Juftices, or by any
' other our Minifters that hold Plea before them
' againft the points .of the Charter, it fhall be. un-
* done and holden for nought.'

And upon this very Law or Claufe, a writ of er-

ror was brought by .the,|| Earl .of Lancajler, for the

mifattainder of his brother ;- whofe heir he was; and

in that .the points were two,, and upon them both,

judgment given for a reverlal.

1

.

§htod non juit araniatus & ad refponfionem po-

fitus tempore pacts, eo quod, cancellaria, & -plia curia

Regis fuerant aperta, in quo lex fiebat unicuique punt

fieri confuevit.

Attinctus.

2. Quod .candemnalus five adjudicatus fuit abfque

araniamento feu refponfione, feu legali juduio parium,

contra legem, & contra tenorem Magna Charta.

The like reverfals, and upon the like reafons,

have been had,
1 .

In the % Count de Arundel's cafe.

In Sir John of Lee's cafe.

It is provided, that no man from thenceforth

fhould be attached, by any acculation, nor fore-

judged of life, nor of limb, nor his lands, cz?<r.

againft the form of the great Charter, and the Law
of the land **.

My Lord,

Our fathers fa'w a Parliament (and, reaped the

bleftlng of it) which was called Benediclum Parlia-

mentary (which hath eircumfcribed' the loofe inter*

preters of Treafons to a ftandard, and not left it to

be Individuum.vagum •,) and there it is faid, that per-

fons guilty of High-Treafon (and my charge is not

for lefs) muft be provably attaint of open deed, by

people of their own condition.

And again it is accorded, afiented and eftablifhed,

that from henceforth none fhall be taken by peti-

tion, or fuggeftion made to the King, or his Coun-

cil, unlefs it be by indictment, or preferment, of

his good and lawful people of his neighbourhood

where fuch deeds be done, in _ due manner, or by

procefs made by writ original at the Common Law ;

Nor ff that none be oufted of his .franchifes, or

of his freehold, unlefs he be duly brought to

anfwer, and fore-judged of the fame by the

courfe of Law ; and if any thing be done a-

gainft the fume, it fhall be redrefled, and holden

tor none.

It is affented and eftablifhed (for the good gover-

nance of the Commons) that no man be put to an-

fwer without preferment before Juftices, or matter

of Record, or by due Procefs and Writ original,

according to the old Law of the land ; and if any

thin" from henceforth be done contrary, it fhall be

voicTiri Law, and holden for error.

My Lord,

That it is my right to be tried by, a Jury of
twelve men de vicinelo, is evident ; and it is as evi-

dent, that if you otherwife proceed with me (if

•Law were not out of faftiion) you would but weave
Penelope' s web, and one day's judgment would be

unravel'd by the next day's writ of error.

But after-games for life are dangerous ; and for

eftate, I have no great caufe to be felicitous: but
my. right is my duty to preferve, as in relation to

myfelf, and my honour to keep it, if it may be,

from being in my, precedent taken alfo from my
Countrymen the treemen (if any fuch be now) of

England, who have equal reafon, though they may
be wanting (fome of them) of the fame reafons

wherewith to defend it.

That your Lordfhip may proceed by Jury, for

aught is laid, or contained in your Act to the conr

trary ;

1. I pray confider the before-recited Laws are alj

unrepealed ; and therefore if this Law intend to op-
pofe thofe Laws, it fhould have repealed them, or

at leaft have afforded a flight Non-objlante, or have

given the fubject the comfort of a hac vice tanium,

that we might not have thought ourfelves robb'd of

all, but only plundered of a part of our right for

neceffity and experience fake, or at leaft have given

us the favour of the Earl of Strafford's Act, that it

fhould never be drawn into example.; but I am furp

in this Ad, that proceeding againft him is fuper-

exampled.

2. 1 defireyou would confider your qualification

;

you are made Commiffioners, and that of Oyer and

Terminer,- and thofe are not proceeders in their

own proper natural and habitual conftitution apd

practices, upon and according to their own judg-

ments in matters of fact : you are in thefe words,

viz.

Required to hear and determine, &c. conftituted

Commiffioners of Oyer and Terminer.

3. You are authorized to proceed to Trial, Con-
demnation and execution, &c. but you are not re-

ftrained to the manner of fuch proceedings to Trial

exclusively, as to Trial per pares, but left to do the

manner of the Trial, as well as the judgment or exe-

cution, as you, or the major part of you, or twelve

of you fhall judge to appertain to Juftice : And if

fuch major part fhall think fit to proceed by prefer-

ment and Jury, doubtlefs fuch your proceeding is

no Pramur.ire againft the power given you by the

Act ; but it is juftifiable to fall within the letter of

the Act, and that without a ftrained conftruction.

4. And if when you may lawfully (I mean by

your own Law, if, Argumenti ergo , it be granted a

Law) try me by a Jury, and will not ; then, my
Lord, pardon me, that I muft aver, that you take

from me, and in me from the commonalty of Eng-

land, three great privileges, franchife and rights

;

to which I and they are, by the known, ancienf,

and unabrogated, unrepealed and conftantly practifed

Laws, entitled ; which will be neither equitable nqr

honourable for you to do.

1. You take away the benefit of challenge, which

I might make to a Jury or Jurors.

And that is contrary to my right, which is given

me by the
|]||
Common Law, in favorem vita, to

challenge

* Magna Charta, 9 Hen. 111. 29.- -f >', Edw. I. cap. i.and 2. ||
Pafch. 39 Edw. III.

eafe . J 4 Edw. JU. Num. 13. Rot. Pari. 42 Edw. Ill Num. 23. Rot. Pari. 5 Edw. III. 9.

Edw. HI. 2. cap 4. ejufd. ft The like in effeain 28 Edw. III. 3. 37 Edw. III. 18. 42 Edw. III.
3

pi. Cor. T. Chaleng. fol. 150,

John of Gaunt's
** 52
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challenge in cafe of High-Treafon (for I go to

no lefs) thirty-five peremptorily, and for reafon of

challenge fans number.

This was judged in 32 Hen. VI. abridged by *

Fitz-Herbert, fol. 26. per challeng. where eight Ju-

rors were fworn, and the reft challenged, a new re-

turn made ; and thofe eight returned, and though

formerly allowed and fworn, yet challenged, and

adjudged good.

The like allowed in Hill, 1 Jac. in the cafes of

Sir Walter Raleigh and Brook.

If this benefit were allowed me, my Lord, to

except or challenge the whole Court, who are in

number and quality my Triers, as a Jury are, I

fhould not need to be peremptory in my challenge,

being furnifhed with abundant reafon.

(Here he was interrupted by Keeble, who faid,

thofe Statutes and Cafes were out of date now).

My Lord,

A Jury of Middlefex will be no more nor lefs, if

what I am accufed of, to have endeavoured, fhould

take effect ; and therefore are not lefs concerned :

1 cannot fay the fame of the Court (or if I Ihould,

I (hould not be believed) and he that but whifpers

againft + Diana at Ephefus, makes all the Craftfmen

his enemies.

2. The fecond benefit and right, which by deny-

ing me a Trial per pares, you take from me, is the

benefit of feeing, hearing, and counter-queftioning

the witnefles produced againft me ; which in fuch

way of Trials, ought to be viva voce*

That fuch is the Law, J Mr. Stamford averreth in

his Pleas of the Crown. And,
In Treafon, two fufficient witnefles by the Statute

** of Edzv. VI. are requifi'.e ; fufficient in relation to

their quality, and to the fulnefs of their teftimony.

Sir ft Edward Coke (an Author as authentick as

any) puts this for Law in his expofitions of the words

in the Statutes for Treafon, Provablement attaint ;

becaufe the punifhment was great, the proof mould
be punctual, not upon prefumptions or inferences,

or ftrains of wit, hut upon good and fufficient proofs.

And this he makes good by the Authority of
|) ||

Stamford, and the feveral Statutes of Philip and
Mary, and of Qpeen Elizabeth, and of EdiYl.

Now, my Lord, an evidence either taken in wri-

ting, as the perfon will voluntarily give it, or cau-

tioufiy taken as the examiner will afk it (who is not

fworn to take it indifferently, no more than the fra-

mers ofthe queftions are to propound them fairly ) may
be a feeming fair, appofite, and a full teftimony ; or

concerning the per fon giving teftimony,or concerning

the modus, the ubi, the quando,&c. the whole laid toge-

ther may prove either nothing, or a malicious thing.

The cafe of Sir Thomas More, Lord-Chancellor,

accufed for bribery, is common ; and I hope, if

mine have fair play, it will prove no worfe.

3. The third and laft right and privilege you take

from me, is the main of all the reft, and to the

making of which (as it ftiould be made up) all the

reft are but conducing, and leading; that is, of a

fair verdict.

My Lord,

By a Jury a verdict pafleth from all, or not at

all ; and one knowing and confcientious man, may
preferve that innocent man, whom eleven either ig-

norant or carelefs men would deftroy.

This Court's fentence is to be (fated by number of
voices, and fome of them poffibly not judging their

own judgments, but concurring where their opinion

of another's judgment ftiall lead them; which, as it

was the great evil of the late Court of Star-Chambert

fo whcrefoever it is ufed (in Trials of Life efpe-

cially) it is and can be no other than an evil.

My Lord,

By and from a Jury a verdict paffeth before their

difcharge upon their neceffary affairs, nay affairs of

nature ; and therefore they will give it both the Tigh-

ter, becaufe their evidence is frefh in memory, with-

out the intervention of other matters, as alfo for that

they are without opportunity to be perverted by
money, or friendftiip. If this Court receive the evi-

dence to-day, they may at any time (before the 29th
of September next) give their fentence ; for vere-dic-

tum I never expect but from a Jury : and in the

mean time, how much their own affairs may put the

remembrance of me out of their heads, and how
much the State's power may put my fafety out of
their hearts, I have juft caufe to fufpect. For fear,

I will not, being refolved never to be in love with,

that life, which the Common Law of England can-

not protect ; and had rather die the Law's Martyr,

than live the State's Slave.

The Clofe.

My Lord,

I have faid ; and now It only remains that I tell

your Lordlhip, that I defire you to take into confi-

deration what I have faid ; and that you would not

fuddenly, but deliberately give your judgment,
whether I ought to plead before you as Judges, and
to the charge in the Articles, and not in a Prefer-
ment or Indictment ? whether to be tried without a

Jury, and condemn'd upon evidence unfeen ? which
this is (and I defire it may be recorded). As I do
not now wilfully refufe to plead or anfwerj but offer

my reafons for the fufpenfion of my Plea, until

your judgment in the points be known and pro-

nounced ; fo, if I be in them over-ruled, I fhall

then give fuch anfwer to the charge, as ftiall become
a man in my condition.

Fiat voluntas Dei, modo in ruind wed.

Eus. Andre we.
3. 7. 2. 1650.

Here the Attorney -General Prideaux put a flop to

Mr. Andrewe, telling him, that the Court was not

at leifure to take notice of thofe Law-Cafes, but of

his confefiion ; That he had an affeftion to atl, though

nothing ailed, was fufficient Treafon, and for that af-

fetlion he deferved death. And thereupon the Court
pronounced fentence againft him, That he fhould

be hang'd, JJ drawn and quarter'd : but on his Pe-

tition to the Parliament, an Act pafs'd authorizing

Commif-

* Poyning's cafe. f A&s cap. 19. % Stam. P. C. fol. 163, 164. Stat. Philip and Mary 1, and 2. cap. 10.
»• 1 Edw. lV.cap. n. Claufe ult. tfCoke3 Inft. fol. iz. . ||| Stam. P. C. 164,89. 1 Ed. VI. cap. 12. 1 and
2 Philip and Mary, 10, 11. 1 Edw. VI. and 16 Eliz. 1,

XX Bernard and Pits, Witnefles againft Col. John Andrews and Sir "John Gel!, were apparently fuborn'd by Bradjhaiu and Sir

Henry Mildmay againft them, and good proof offer'd to the Court that they were both flagitious men, of fcandalous Life and
Converfation : both Bernard and Pits were fet to work to betray Andrews and Gell, for which Bernard had 300 1. and a Troop
of Horfe conferr'd on him. See the Hiftory of Independency in 4^. Page zg, 34.
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Commiffioners of the High Court of Juftice to iffue

their warrant for the beheading him according to his

Petition.

Col. Andrewe. If I be over-rul'd by the Court,

that I muft either anfwer or be fentenced for my
wilfulnefs ; then I move that I may have a Copy
of my charge, and a day affigned me to deliver

my Anfwer under my hand.

Upon thefe Reafons:

1. If the Court proceed upon Articles, they can-

not in reafon conceive that I can plead the general

iffue to particulars -,. for in fo doing, in cafe I be

convinced of any one Article, I fhall receive the

doom of all.

2. For that de faSio fome of the Articles may be

true, yet de modo they may not be available againft:

me j and upon the general iffue, I fhall not be re-

ceived to qualify fact with circumftance, and fo in-

ftead of being allowed the freedom of my defence,

which is allowed to every Thief in Newgate, I fhall

be tried and fnared by fuch confeffion, or proof, as

will ferve the turn of my profecutors, and not pre-

ferve myfelf, by making myfelf and actions under-

ftood.

The Articles are of feveral kinds and crimes ; and

as one fingle Plea will not be applicable to them all,

lb it is but requifke that I have a Copy of them, to

give thereby to each one it's proper Anfwer ; which

though in Indictments is not allowed, yet in this

way of proceeding was never denied in the moft ar-

bitrary Courts.

The Council-Table gave a charge, and received

anfwer in writing, in cafes of Contempt againft;

themfelves or commands.
The Siar-Cbamber afforded the Defendant a Copy

of the Bill, and liberty to examine and crofs-exa-

mine witneffes, in cafe the fact charged were denied

by the Anfwer.

TheHigh-Commiffion the like, by their Articles

and Proceedings upon them.

My Anfwer, if not in writing, may either not

be underftood, or mifapprehended, or mifs fet down
by the Clerk, to my prejudice.

If this be denied me, then I muft conclude they

intend to wipe off my head, with the fmooth glazed

fword of pretended Juftice ; and muft apply myfelf

to my memory, in reference to the charge, and fhall

hear it read, which by my own knowledge of what

has paffed between the State and me, I may con.

jecture ; and therefore prepare thefe following head
s

to help my memory, which in a cafe of fo much
concernment, is not totally to be relied upon.

Firjf, As to what may be alledged againft me in

general terms, as a difaffected perfon, an oppugner

of the State, orotherwife, &c.

There are two things which draw fubjectidn, and

oblige perfons to a Commonwealth.

(1.) Protection in the State.

(2.) Perfonal engagement, or fealty in the fub-

jeft.

(1.) Protection I have received none, hut ftand

in the condition of a profcribed perfon.

i. Eftate (if any) fequeftrable, and not permit-

ted by the Laws of the Nation to vindicate it.

3. Calling taken away, which the Turk would not

'

have done, had he been Conqueror.

3. Dwelling not permitted where I can fubfift,

but where I may be obnoxious to want, and to the
State's infliction of punifhment, when they fhall take
occafion to repeat upon me any thing they fhall call

a crime, in reference to my paft actions for the late.

King, and my Sovereign.

4. Right I can have none, unlefs I will damn my
foul to preferve my eftate, or repair my wrong by a
contra-legal and contra-evangelical engagement.

This was fufficient reafon, owned and juftified by
the Parliament, for their fubftra&ion of obedience,

BacnAtuf o rTpoTo^zfiTupof 7\ku<j
} by their * Declara-

tions, and Ordinances.

(2.) Fealty or perfonal engagement I have given
none, viz.

1. I have not taken the proteftation of May
1642.

2. I have not taken the folemn Gath and Cove-
nant •, yet if I had, I might have juftified my ac-

tions by them.

3. I have not taken the negative Oath, becaufc

my Oath of Allegiance (from which no man caa
abfolve me) is a negative to that, tiff.

4. I , have not taken the prefent engagement,
much more againft my Oath of Allegiance than the

negative Oath.

If I had had fo little confcience as to have taken
them, I would have had fo much as to have kept
them ; and the State cannot in reafon expect from
me, or any other, that we lhould take a fecond,

when we fee no confcience made of keeping the

firft ; nor to take a third, the firft and fecond be-

ing broken, without other difpenfation than power,
which like Alexander's fword cuts the Gordian knot
which it cannot untie.

Neither hath any man affurance, if he fhould

take the laft engagement, that he fhould have liber-

ty to keep it longer than the fancy of the State held

to the now new fafhion of Government.
And therefore I ftand clear as a down-right fub-

ject of England, to ftand or fall by the Common
Laws of England ;. and if they will deny me that,

they deny my Birth-right, which is equally righ-

teous, and no more juft, than to deny me my eftate,

my calling, my abode, my means of right.

Secondly, As to my action at Linton, I juftify

myfelf,

1. By the late King's Com miffion, which my ac-

cufer knows I had, and under which he was by the

fame King conftituted my Major.

2. f What was done, was fo done, when he who
gave me the Com miffion was in being, and op-

preffed by injurious imprifonment ; and what I did,

was in order to his inlargement from his thraldom,

and reftorement to his -lawful power ; which was
that to which my duty as a fubject by my Oath of

Allegiance did bind me in general terms, and the

duty of my qualification laid me under a particu-

lar obligation.

It was done before the now reputed Parliament

were, or pretended to be the fupreme authority of

the Nation, or had affumed the power of Govern-
ment, or were fram'd into a State j and confequent-

ly I am not anfwerable to them for any oppofuion

to

* Declar. 17 April, 1646. Ordinance of Non-AddrefTes, in Jan. 1648.

-f 1 1 Hen. 1. cap. I. That the Subjects of this Realm are obliged, by reafon of their allegiance, to ferve the Prince for the

time being, in his Wars for the defence of him and the land againft every rebellion or foreign power, within the land or with-

out ; and ought not to fuffer in life, member, eftate or office for fo doing.
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to them, further than the Common Law binds to

Parliaments without their head, and hand, or defec-

tive in their members ; and as to fuch offence (if it

be one) this Court is not qualified to take any cog-

nizance.

Thirdly, As to the defign concerning the fur-prize

of the Ifle of Ely, it was but a bare difcourfe or

communication, and no formal defign laid, agreed

unto, nor perfon engaged in it, fo much as by pro-

mi fe.

And in cafes of confpiracy againft the Lives of

Kings, there were fome Statutes made, that very

words and communication fhould be reputed Trea-

fon ; but all repealed, or expired ;

And not thought fit by wifdom of Law-makers

(having indifputable power to make Laws) to be

revived fince the days of Queen Mary, notwith-

ftarcding thofe very many Treafons hatched and

defigned againft Queen Elizabeth, and King James,

fciV.

If in the higheft point of Treafon, communication

be not Treafon againft lawful Princes, certainly, an

affection where the offence (fuch as it is) is of a far

inferior nature of itfelf, fo it had a far inferior ob-

ject, or fubject, concerning whom fuch difcourfe was

' holden.

Fourthly, As to my fuppofed correfponding with

the King, the Lcrd Heptotr, and the Earl of Cleve-

land, (if true) it was fo long fince, as that it falls not

within compafs of this Court's Commiffion to try,

being confined to infant matters of a year old, and my
charge not exhibited to the Court of Juftice, before

Monday the 15th of July. My laft letter received

from Lurd Hopton, bears date at the Hague, 18 th or

28 th ofjunei and was received in two days into Suf-

fex.

Fifthly, As to the drawing, figning, or fealing of

the engagement, it confifts of feveral branches.

That defaclo I did it, and muft not deny it, be-

caufe I have confeiTed it, which was more than

needed, to them who knew it without enquiry ; for

I dare aver, that they had their inftrument, by them

imployed, and cherifh'd in betraying me to it:

And have fome years paft, had a man in my bo-

fom to watch me and my motions, which I did af-

firm to the Lord-Prefident, and he not denied it,

but faid, it was no more than did become any State

to do, who had fo much caufe to hold an' active

man in fufpedt, as they had me, having never come
in, and laid down the Cudgels, but held to my prin-

ciples, and was ready upon every occafion to take

fire.

And this I will prove, if I have legal (or becaufe

that word is worn out of life) fair dealing from the

Court. And,
Out of that I may juftly infer, what will be vifible

enough, that it is the State's Act, and but my Con-
fent, and they in no danger of me, but that I fhould

preferve myfelf from their new Laws ; into the lapfe

of which I was not otherwife, or by any other action

fallen.

As to the parts of it,

1. It confifts of an Oath of fecrecy.

2. An owning of King Charles II. to be fuch.

3. A refolution to endeavour to make him fuch.

4. A crimination of the State, under the names
of rebels, and oppofers, who would not have him
to be fuch.

To thefe, as they are ranked.

The Oath of fecrecy hath relarion only as to the

not difcovtring the co-engagers in that refolution;

and the refolution itfelf being not Treafon, the Oath
of keeping fecret that refolution is not greater than

the thing refolved.

1. The thing refolved was to endeavour, but was

not an actual endeavouring;

2. If it were an actual endeavouring, yet it can

only be fuppofed, that it muft be endeavoured by a

war to be levied ; and the endeavour to levy a war

never actually levied, is not Treafon againft the

King, againft whom only, and his relations, by

our old Laws, which are Laws, a Treafon can be

committed ; and Petty-Treafon I am not accufed

for.

That a bare intention, refolution, or engagement
to levy a war is not Treafon, I refer myfelf to my
* Lord Coke ; who tells us, (and he is a man of cre-

dit) in his Book (printed and allowed for Law by

the Houfes when they were two) that a confpiracy

(and this engagement amounts not to fo much, but

rather to an intention only to confpire) to raife a

war, (as hath been faid, and fo refoWd) is no Trea-

fon by the -f Act of Edw. III. until the War levied,

as within, or to be reached by thofe words in that

Law, (Overt Act:) and if it were not Treafon in

thofe words in the original, it falls not within the

words of the tranflation of this new-born Law, viz.

by any open deed.

As to the firft and third branches of the engage-

ment, which are interwoven, I conclude that nei-

ther of them, that is to fay, neither the Oath, nor

the Refolution, are Treafons either within the old,

or the new Laws, either in refpect of the perfons

againft whom, or the progrefs made in the thing it-

felf.

2. As to the owning of Charles II. it falls not

within your Law ; for that it is not a Publilning;

Proclaiming, or publickly Declaring his Title. The
words of the Act are, [proclaim, declare, publifh, or

any way promote'] which promoting is matter of ac-

tion more than a private owning.

And this by the Oath itfelf was ndt to be pub-
lifh'd, nor could, without publifhing the engage-

ment itfelf, which was contrary to the Oath.

And though it may be objected, that the raifing

the war could not be done, but by publifhing his

Title, and the Engagement at laft
; yet that, if it

be granted, was no forwarder than an intendment

:

no more was this publifhing, and being not done,

falls not within your Act.

The crimination of the State is but gueffed at by
implication (for they are not named) to be meant;

and I believe your Law reaches only to things lite-

ral, and not conftructive only ; and for the word
Rebels, I hope they will not take that to themfelves,

and the word Oppofers is a very innocent expreffion,

and at the worft is all but a fcandal.

Lajlly, Be this engagement what it will, yet the

terms upon which I figned and fealed it were fuch,

as that it was my act norabfolute, but upon condi-

tion, and to be undone and avoided, in cafe of the

non-co-engaging of others, by the State's decoy af-

fured to be ready to do it ; and at whofe inftance,

and for whofe fatisfaction, it was pretended to be de-

fired at my hands.

If

» Coke 3. Inft. fol. 14, and 38.
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If the Com proceeds by way of Indidlment, then

I fliall move, that thofe perfons may be confront-

ed, whom in my Narrative, Examinations and Let-

ters I have named ; and that I may demand of them,

(£c.

As alfo that Major Parker may be produced to be

likewife demanded of, as a perfon by me lately, and

fince my papers fent to the State, difcovered to be

of the Plot to betray me.

If the Court proceed by way of Articles, and upon

Examinations taken againft me -, I defire, and that is

but reafon, that I may examine my defence^ as in all

Courts, where fuch proceedings were ufed, was al-

lowed.

If it be objected, That it was not ufed in cafes of

Treafon, I anfwer, it is true, if they hold the an-

cient way of Trials, not; but if they proceed this

way, it is but juft ; and otherwife the Court are at

liberty to ufe all means, public or private, to catch

me ; but I have none to defend myfelf : fo that it

appears, that they feek not to do Juftice, but Exe-

cution.

And whether they be confronted or examined,

thefe queftions are to be propounded, either viva

voce, or by Interrogatory ; and if by Interrogatory, I

muff, (land upon a fair way of examination, viz.

That fbme one from me, as well as one for the

State's behalf, may be prefent, and fet down the ex-

aminations or depofitions ; and that I may have a

Copy of them as well againft me, as for me, as well

taken already by the State, or to be taken upon my
motion.

The ghiejlions.

1. Whether he knows Major Barnard, how long?

&c. What communication and correfpondence con-

cerning me, or my aftions held between them ?

Whether he knew of the fuppofed defign againft the

Ifle of Ely, and of the late engagement ? How he

knew them, and upon what reafon, and to what end

difcovered to him, and by whom ?

2. Whether he did inform the State (or any

Member of the Council,) of them, and how long he

hath fo informed ?

3. Whether he ever had in his cuftody the en-

gagement under the hands and feals, and my letter

to S\r John Gell ? If fo, where, and whether not at

Grave/end at my being there ? Whether he were fent

to watch me, and knew of my being there, before

my being apprehended ?

The fame queftions {mutatis mutandis) to be pro-

pounded to Barnard; and farther to him, and to

Benjon, Holmes, AJhley, Smith, as they are marked.

4. Whether he did propound in both defigns to

me, or I to him ? Whether I fought him, or he me ?

In what difpofition he found me, upon the time by

the Act limited for departure, &c.

5. Whether he were real to me in the particulars

of perfons, confederates or money, ready to engage

and to be advanced ; and if not, then to what end

he feigned thefe to me ?

6. Whether the letters by him to me produced

from Smith, and Thatch or Thatcher, were true, or

feigned ? And if feigned, to what end, and by whom
let on work ?

7. Whether he were fet upon me, to watch my
ways and motions? And whether he were not pro*

miffed, or did defign unto himfelf profit for the dis-

covering of me, and fuch whom I Ihould bring in ?

8. Whether I fram'd, or ever read the faid fup-

pofed defign ? Or was to be de future acquainted

with it?

9. Whether he brought, or I fought Ben/on, or

Holmes ? And whether confederates with him, or de-

figned upon by him ?

10. Whether my engagement were abfolute, or

conditional, and what I fignified at my departure,-

and upon Barnard's not coming ; and where Barnard
was pretended to be, and where he really was? What
promife I had concerning the return of my engage-

ment, in cafe Sir John Gell did not engage at Grave-

fend?
1 1 . Whether copies of letters weekly fhewed to

me,- were real or feigned ? And if feigned, why pre-1

tended to be real?

12. Whether there were really any Kentifh, Dor-

fet, or Buckinghamjhire men, and who, confederates,

csV.

Thefe preparations formerly made in rough notes,

were transcribed and put into form, and finifhed the

8th day of July 1650, by God's good affiftance ;

notwithstanding my abundant difadvantages of clofs-

imprifonment, and want of Books, or advice ; and
I commit and fubmit the iffue to God, whom I be-

fc-ech to fortify my fpirit, and enlarge my under-

ftanding, when they fhall come to be made ufe of;

myfelf refolving to be the Law's confeflbr while I

live, and (if called to \t) to be the Law's Martyr,

when I die by the hand of the impending violence,

under the fpecious name of Juftice.

Sed terras Aftraa reliquit.

Judica me,- Domine, ne in furore, &c.

Eus. Andrewe.
8. 7. 2. 1650. Domini.

His Exceptions to his Triers.

John Hurfl, Efq-, a man who hath had his hand in

blood, viz. Mr. Bartin Hazelrigge in a duel, for

which arraigned, &c.
A perfon trying, viz. a Juror, and in this way of

Trial he is fuch, ought to be a Freeman, viz. not in

perfon, but in his pre- indicating opinion ; which he

is not, having publifhed that the Rcfpondent was the

greateft Traitor in E*igland,znd that there was enough
under his hand to hang him the Refpondent.

Sir William Roe, Captain John Stone, two of my
Triers, were employed to examine the Refpondent,

on the 2d of July 1650, and brought with them all

the evidence againft him ; and therefore in their ca-

pacity of my Triers, by the rule in challenges, they

are challengeable, and incapable to fit.

'

But no regard was had to any of his Exceptions,

or any Anfwer returned to his Queftions; and -he

was ordered to be beheaded.

The lajl Speech of Col. Eufebius Andrewe, on

the Scaffold on Tower-hill, Auguft 22,

1650.

TH E Lieutenant of the Tower delivering the

Colonel to the Sheriff, faid, he had brought

him thus far on his journey. The Colonel replied;

I hope I fhall neither tire in the way, nor go out of

it.

When he came on the Scaffold (kiQlng the block)

he faid, I hope- there is no more but this block be-

tween me and Heaven. After he had been fome
while
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while on the Scaffold, he fpake to the people as fol-

loweth : .

Chrifiian Gentlemen and good People,

Your bufinefs here this day is to fee a fad fpecta-

cle, a man brought in a moment to be unmann'd, cut

off in the prime of his years, taken from further op-

portunity of doing fervice to H-imfelf, his Friends,

the Common-wealth, or efpecially to God. It fel-

dom happens but upon very great caufe ; and though,

truly, if my general known eourfe of life were en-

quired into, I may modeftly fay, there is fuch a mo-

ral honefty, as fome may be fo forward as to expoftu-

Jate, why this great judgment is fallen upon me ? But

know, I am able to give them and myfelf an anfwer

;

and out of this bread, to give a better account of my
judgment and Execution, than my Judges them-

felves, or you. It's God's juft difpleafure towards

me, for my fins long unrepented of; many judg-

ments withftood, and mercies flighted ; therefore doth

my gracious Father chaftife me with this correction,

(hat he may not lofe me ; and I pray you affift me
with your prayers, that this rod may not be fruitlefs

:

that when under his rod 1 have laid down my life, by

his ftaff I may be comforted, and received into Glory.

I am very confident, by what I have heard fince

my fentence, there are more exceptions made againft

the proceedings againfl: me, than ever I made ; my
Triers had a Law, and the validity of that Law is

indifputable for me to fay againfl: it, or to make a

queftion of it •, I mould but fhame myfelf and my
difcretion. In the ftrictnefs of the Law, fomething

is done by me, that is appliable to fome claufe therein,

by which I ftand condemned ; the means by which I

was brought under that interpretation, of that which

was not irv myfelf intended malicioufly, being tefti-

mony given by perfons whom I pity, fo falfe, yet fo

pofitive, that I cannot condemn my Judges for paf-

fing fentence againfl. me, according to legal Juftice

;

for equity lies in higher breafts. For my accufers,

or rather betrayers I pity, and am forry for them ;

they have committed Judas's crime, I wifh and pray

for them St. Peter's tears ; and I wifh other people

fo happy, they may be taken up betimes, before they

have drunk more blood of Chriftian men, poffibly,

lefs deferving than myfelf.

It is true, there have been feveral addreffes made
for mercy, and I will lay the obftru&ions to nothing

more than my own fins ; and feeing God fees it fit

(I having not glorified him in my life) I fhall do it

in my death, I am content.

I profefs, in the face of God, particular malice to

any one of the State or Parliament, to do them a per-

fonal injury, I had never; for the caufe in which I

had a great while waded, I muft fay, my engage-

ments and purfuance in it, hath laid no fcruple upon

my confcience ; it was upon principles of Law, where-

of I am a profeffor, and upon principles of Religion,

my judgment rectified, and my confcience fatisfied,

that I have purfued thefe ways ; for which (I blefs

God) I find no blacknefs upon my confcience, nor

have I put this into the bead-roll of my fins.

I prefume not to decide controversies, I defire

God to glorify himfelf in profpering that fide that

hath right with ir, and that you may enjoy peace and

plenty here, when I fhall enjoy my God.
. In my converfation in the world, I do not know
where 1 have an enemy with caufe, or that there is

a perfon, to whom I have regret ; but if there be

any whom I cannot recoiled!, under the notion of

Chriftian men, I pardon them as freely as if I had

named them ; yea, I forgive all the worlds as I de-

fire my heavenly Father tor his Chrifl's fake to for-

give me.
For the bufinefs of Death, it is a fad fentence in

itfelf, if men confult with flefh and blood: But, tru-

ly, .without boafting I fay it, or if I do boaft, it is

in the Lord % 1 have not to this minute had one con-

futation with flefh about the blow of the Axe,
or one thought of it, more than my paffport to

Glory.

I take it as an honour, and I owe a thankfulnefi

to thofe under whofe power I am, that they have

fent me hither to a placej however of punithment,

yet of fome honour, to die a death fomewhat wor-

thy my blood ; and this courtcfy of theirs hath much
helped towards the fatisfadtion of my mind.

I fhall defire God, that thofe Gentlemen in that

fad bead-roll to be tried by the High Court of Juf-

tice, that they may find that really there, that is

nominal in the Adt, An High Court of Juftice, or

Court of High Juftice ; high in its Righteoufnefs,

not in its Severity : no more clouded with the tefti-

mony of folks that fell blood for gain. Father, for-

give them, and Iforgive them, as I defire thee to for-

give me.

I defire you now to pray for me, and not give over

praying until my Iaft moment ; that as I have a very

great load of fins, fo I may have the wings of your

prayers afiifting thofe Angels that fhall convey my
foul to Heaven. And I doubt not but I fhall there

fee my blefied Saviour, and my gallant Matter the

King of England, and another Matter which I much
honour, my Lord Capel; hoping this day to lee

Chrift in the prefence of the Father, the King in the

prefence of him, my Lord Capel in the prefence of

them all, and myfelf with them, and all Saints to re-

joice for evermore.

Dr. Swadling. You have this morning, in the

prefence of a few, given fome account of your Re-
ligion, and under general notions or words, have

given account of your Faith, Charity and Repen-
tance : (thenfpeakingtotheftanders-by) if you pleafe

to hear the fame queftions afked here, you fhall, that

it may be a general teftimony to you all, that hedieth

in the favour of God.

{'To the Colonel.) Now, Sir, I begin to deal with

you ; you do acknowledge, that this ftroke you are

by and by to fuffer, is a juft punifhment laid upon
you by God for your former fins.

Col. Andrewe. I dare not only not deny it, but

dare not but confefs it. I have no opportunity of

glorifying God more, than by taking fhame to my-
felf ; and I have a reafon of Juftice, for juftifying

God in my own bofom, which I have intrufted to

yours.

Dr. You acknowledge you deferve more than this

ftroke of the Axe, and that a far greater rmfery is

due to you, even the pains and torments of Hell,

that the Damned there endure.

Col. I know it is due in righteous judgment;
but I know again, I have a fatisfadtion made by my
elder brother Chrift Jefus, and then I fay it is not

due ; it's due to me, but acquitted by his media-

tion.

Dr. Do you believe to be faved by that media-

tion, and no other ?

Col. By that, and that only, renouncing all fe-

condary caufes.

Dr. Are you truly and unfeignedly forry before

God, as you appear to us, for all thefe fins that have

brought you hither ?

Ccl.
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. Col. 1 am forry, and can never be forrowful

enough, and am forry that I cannot be more forry*

Dr. If God mould by a miracle, not to put you

to a. vain hope, but if God fhould, as he did to He-

Zekiah, renew your days, what life do you jefolve to

lead hereafter ? .

Col. It is a queftion of great length, requires a
,

great time to anfwer ; men in fuch ftreights would

promife great things •, but I would firft call fome

friends to limit how far I fbould make a vow, that

I fhould not make a rafh one, and fo offer the facri-

fice of fools : but a vow I would make, and by God's

help endeavour' to keep it.

Dr. Do you wifh health and happinefs upon all

lawful Authority and Government ?

Col. I do prize all obedience to lawful Govern-

ment, and the adventuring againft them is finful

;

and I do not juftify myfelf (whatever my judgment

be) for my thus venturing againft the prefent Go-
vernment ; I leave it to God to judge whether it be

righteous •, if it be, it muft ftand.

Dr> Are you now in love and charity with all

men ? Do you fredy forgive them ?

Col. W ith all the World freely •, and the Lord for-

give them, and forgive me as I freely forgive them.

Dr. You have for fome late years laid down the

Gown and took up the Sword, and you were a man
of note in thefe parts where you had your refidence

;

I have nothing to accufe you for want of diligence

in hindring the doing of injuries ; yet poffibly there

might be fome wrong done by your Officers, or

thofe under you, to fome particular men 5 if you had

your eftate in your hands, would you make reftitu-

tion ?

Col. The wrongs themfelves you bring to my
mind are not gre^t nor many ; fome things of no

great moment ; but fuch as they are, my defire is to

make reftitution, but have not wherewithal.

Dr. If you had ability, you would likewife leave

a legacy of thankfulnefs to Almighty God; fbme-

thing to his poor fervants, to his lame members, to

his deaf members, to his dumb members.

Col. My will hath been always better than my
ability that way.

Dr. Sir, I fhall trouble you very little farther ;

I thank you for all thofe heavenly Colloquies, I have

enjoyed by being in your company thefe three days

;

and truly I am very forry I muft part with fo hea-

venly an affociate: we have known one another here-

tofore, but never to Chriftianity before ; I have ra-

ther been a Scholar to learn from you, than an In-

ftru&or.

I wilh this ftage whereon you are made a fpecta-

cle to God, Angels and the World, may be a School

to all about you ; for though I will not diminifh

your fins, nor ib.aH conceal or hypocrize my own,
for they are great ones between God and myfelf;

but I 'think there are few here have a lighter load

upon them than you have, if we confider things well

;

and I only wifh them your repentance, and that

meafure of faith God hath given you, and that mea-
fure of courage you have attained from God, and
that conftant perfeverance God hath crowned you
hitherto with.

CoL His Name be praifed.

Here the Doctor prayed with him almoft a quar-

ter of an hour, after which the Colonel turning him-
felf again* to the people, fpake as followeth :

One thing more I defire to be clear in, there lieth

a common imputation upon the Cavaliers, that they
are Papifts, and under that name We are made odious
to thofe of the contrary opinion. I am not a Papift,

but renounce the Pope with all his dependencies.

When the diffractions in Religion firft fprung up, I

might have been thought apt to turn off from this

Church to the Romijh, but was utterly unfatisfied in

their Doctrine in point of Faith, and very much as

to their Difcipline. The Religion I profefs, is that

which paffeth under the name of Proteftant, though
that be rather a name of diftindion, than properly

effential to Religion : -but that Religion found out in

the Reformation, purged from all the Errors oiRomet

in the Reign of Edw. VI. practifed in the Reign of

Queen Elizabeth, King James, and King Charles, that

bleffed Prince deceafed ; that Religion, before it was
defaced, I am of, which I take to be Chrift's Catho*
lick, though not the Roman Catholick Religion.

Then he turned himfelf to the Executioner: I

have no reafon to quarrel with thee ; thou art not the

hand that throws the ftone : I am not of fuch eftate

to be liberal, but here is 3 /. for thee, which is all I

have ; now tell me what I lack.

Executioner. Your hair to be turned up.

Col. Shew me how to fit myfelf for the block.

After which, his doublet off, his hair turned up,
he turned himfelf about to the people, and prayed a
good while. Before he lay down to the block* he
fpake to the people as followeth :

There is none that looks upon me, though many
faces, and perhaps different from me in opinion and
practice, but hath fomething of pity in it ; and may
that mercy that is in your hearts, fall into your own
bofoms when you have need of it : and may you;

never find fuch a block of fin to ftand in the way of
your mercy as I have met with.

I befeech you join with me in Prayer. Then he

prayed, leaning on the Scaffold, half a quarter of an
hour. Having done, he had fome private conference

with Dr. Swadling ; then he taking his leave of the

Sheriff and his friends, kiffing them, and faluting him
next him, he prepared himfelf for the block, kneel-

ing down, faid, let me try the block, which he did.

After calling his eyes, and fixing them very inten-

tively above, he faid, when I fay, Lord Jefus receive

me, Executioner then do thy office. Then kiffing

the Axe, he lay down, and with as much undaunted,

yet Chr.iftian Courage as poffibly could be in man, did

he expofe his Throat to the fatal Axe, his Life to the

Executioner, and commended his Soul into the hands

of God, as into the hands of a faithful and merciful

Creator, through the meritorious paffion of a gra-

cious Redeemer. Saying the fore-mentioned words,

his Head was ftricken off at one blow.

Vera copia exam.

He died very refolutely *.

* Mt.Wbilhck in his Memorials, page 473, fays, The High Court of Juftice (afterwards) proceeded againft Sir Jcbn Gell, and
he was fentenced by the High Court, for Milprifion of High-Treafon, to forfeit his Eftate, and to be imprifoned during his Life.

Page 474. Capt. dfiley was fentenced by the High Court of Juftice to have his Head cut off, and one Ben/on to be hanged, for

confpiring againft the Commonwealth, in the treafonable engagement of Col. Andrewe.
Mr. Ben/on was executed at Tyburn (the 7th of O8ober 1650,) according to the Sentence of the High Court ofJuftice ; but in

regard that Capt. sljbley only fubfciibed the engagement, but ailed nothing in it, he was pardoned by the Parliament.

XXV.
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XXV. The Trial of RICHARD FAULCONER, at

the Kings-Bench, in 7m#. Pafch. 1652. for Perjury.

N the 1 2th day of y»^, 1652$ an In-

dictment of Perjury was delivered to

the Grand Jury at Guildhall, London ;

the Copy of which Indictment was as

followeth.

London, ff.
Be it remejnbred, that at the general

Quarter-Seffions of the publick Peace holden for

the City of London, at the Guildhall of the fame City,

on Monday the 12th day of July, in the year of our

Lord one thoufand, fix hundred and fifty-two, be-

fore John Kenrick, Mayor of the City of London,

Ibomas Atkin, Thomas Andrewe, and Thomas Foot,

Aldermen of the fame City; and others their Fel-

low-Juftices afligned to keep the publick Peace in

the City aforefaid ; and alio to hear and determine

divers felonies, trefpaffes, and other mifdemeanors

committed within the fame City ; by the Oaths of

Robert Dawkes, John Harvy, William Pitcher, Pel-

bam Moore, George Boddington, Thomas Pierfon,

Jofepb Rutborn, Samuel Coleman, Richard Payn,

John Drafgate, Robert Trolaffe, Richard Bartholo-

mew, John Robin/on, Robert Alkington, and Tho-

mas Wilmer, good and lawful men of the City of

London, then and there fworn, and charged to en-

quire for the Keepers of the Liberty of England,

by the authority of Parliament, and the body of

the City aforefaid, it is prefented that the Bill fol-

lowing is true.

London.jf.Tht Jurors for the Keepers of the Liberty

of England, by authority of Parliament, upon their

Oath do prefent, That Richard Faulconer of Weftbury,
in the County of Southampton, Gent, not having the

fear of God before his eyes, but moved and feduced

by the inftigation of the Devil ; and minding and

endeavouring to bring the Right Honourable Wil-

liam Lord Craven, Baron of Hampjlead-Marjhal,

in the County of Berks, in danger of the lofs of his,

life, and of the fequeftration, confifcation, forfei-

ture of all his Lands, Goods, and Chattels within

this Commonwealth of England ; the 10th day of

Fehruiry, in the year of our Lord God one thou-

fand, fix hundred and fifty, at the Parifh of Mary-
Stainings,' in the Ward of Cripplegate, London,

#
be-

fore Samuel Moyer, Efq; James Ruffel, Efq; Edward
Winjlow, Efq; Jojias Barners, Efq; and Arthur Squib,

Efq; then being Commiffioners for compounding
with Delinquents, and for managing of all and eve-

ry the Eftates of Delinquents and Popijh Recufants,

that the 15th day of April, in the laid year of our

Lord, one thoufand, fix hundred and fifry, were,

or then after fhould be under fequeftration, did up-
on the Holy Evangelifts, corruptly, wilfully, falfe-

4

ly and malicoufly, of his owri proper act, confent

and agreement, fwear, and upon his corporal Oath

before the Commiffioners aforefaid, on the faid 10th

day of February, in the faid year, one thoufand* fix

hundred and fifty, then having power to adminifter

the faid Oath, then and there depofe concerning the

faid Lord Craven, in thefe Englifh words follow-

ing ; That is to fay, That about a fortnight before

the conclufion of the Treaty at Breda, the Lord
Graven, the Queen of Bohemia and her two Daugh-
ters came to Breda, to the Scots King Charles, and

went not thence till the King went to Honjlaerdike,

a houfe of the Prince of Orange. That during that

time, this Informant faw the Lord Craven divers

times in prefence with the faid King; and every

day with the faid King at the Court there, he being

there with the Queen of Bohemia, and her two

Daughters, to take their leave (as they faid) of the

King of Scots, before he went to Scotland. That feve-

ral Officers, about thirty in number^ made a Peti-

tion to the faid King, to entertain them to fight for

him againft the Commonwealth of England, by the

name of barbarous and inhuman Rebels, either in Eng-

land or Scotland, for the recovering of his juft rights,

and re-inftating him in his Throne ; and deputed

this Informant and Colonel Drury to prefent the

faid Petition, who indeed drew the fame. That when
this Informant and fome other Officers came to the

Court at Breda, intending to prefent the faid Peti-

tion immediately to the King's hand ; but finding

the Lord Craven very near to him, like wife the

Marquis of Newcaftle (who prefented his brother

Sir Charles Cavendijh, to kifs the faid King's hand*

the evening before the faid King's departure, who
this Informant faw kifs the King's hand according-

ly ;) the Lord Wilmot, the Earl of Cleveland, the

Queen of Bohemia, the Lord Gerrard, &e. and a

great buftle of bufinefs : this Informant, with Co-
lonel Drury, applied themfelves to the Lord Cra-

ven, intreating him to prefent the Petition to the

Queen of Bohemia, to prefent it to the King of

Scots. The faid Lord Craven taking the Petition,

and reading the fame, chearfully faid to Colonel

Drury and this Informant, There is the Queen of

Bohemia, deliver it to her, and I will [peak for you.

Upon which they applied themfelves to the faid

Queen, and fhe prefented the Petition ; after which,

the King of Scots, the Lord Craven, the Marquis
of Newcaftle, and the Queen of Bohemia, with

fome other Lords, went into a withdrawing room,
where this Informant and company could not enter.

But the Lord Craven came forth of the withdraw-

ing Chamber, and told this Informant and com-
pany, That they flnuld receive an anfwer from the

Queen
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Queen of Bohemia to their Petition, and that he had

fpoken to the Queen of Bohemia in their behalf: who
afterwards came and told this Informant and com-
pany, that me had delivered their Petition, and

that the King had taken order for it. The next

morning at three of the clock, the King departed,

but this Informant and company had their quarters

fatisfied by the Princefs of Orange, according to the

faid King's order upon their Petition ; and thereby

to enable them to follow the faid King in the profe-

cution of tliofe wars againft the Parliament of Eng-
land, which was the effect of their aforefaid Peti-

tion : That this Informant faw the Lord Craven very

often and familiar with the faid King, and enter

with the faid King into the withdrawing Chamber,
and ftaid there, the laft night the faid King was at

Breda, very late : which faid Oath was, the faid

10th day of February, in the year of our Lord one

thoufand, fix hundred and fifty, at the Parifh and
Ward aforefaid, reduced into writing, and taken be-

fore the faid Commiffioners, then having fufficient

and lawful power to adminifter the faid Oath, and

to take the teftimony and depofkions of witnefies

upon their Oaths in fuch cafes. Whereas in truth

neither did the feveral Officers, or any Officer

make a Petition to the faid King, to entertain him
or them, to fight for him againft the Common-
wealth of England. Nor did feveral Officers or any

Officer make a Petition to the faid King, to enter-

tain him or them, to fight for him againft the

Commonwealth of England, by the name of bar-

barous and inhuman Rebels, either in England or

Scotland; for the recovering of his juft rights, or

re-inftating him on his Throne : nor deputed he

the faid Richard Faulconer, and Colonel Drury, to

prefent the faid Petition, in the faid Oath men-
tioned ; nor did the faid Richard Faulconer, with the

faid Colonel Drury, apply themfelves to the faid

Lord Craven, intreating him to prefent the faid Pe-

tion to the faid Queen of Bohemia, to prefent it to

the laid King of Scots. Nor did the faid Richard

Faulconer, with the faid Colonel Drury, intreat him,

the faid Lord Craven, to prefent the faid Petition

to the faid Queen of Bohemia, to prefent it to the

laid King of Scots. Nor did the laid Lord Craven

take the faid Petition, or read the fame ; nor faid

unto the faid Richard Faulconer and Colonel Drury,

There is the Queen of Bohemia, deliver it to her,

and Iwill fpeak for you. Nor did the faid Lord

Craven tell the faid Richard Faulconer and company,

in the faid depofition mentioned, that they mould

receive an anfwer to their faid Petition, or that he

had fpoken to the Queen of Bohemia in their be-

half ; as the faid Richard Faulconer in and by the

faid depofition hath depofed. And fo the Jurors

aforefaid, upon their Oaths aforefaid, do fay, that

the faid Richard Faulconer, in manner and form a-

forefaid, corruptly, wilfully, falfely and malicioufly,

of his own proper aft, confent and agreement, did

commit wilful, falfe, and corrupt Perjury ; to the

great dilhonour of Almighty God, and to the great

damage, lofs and infamy of the faid William Lord
Craven, and; in contempt of the Laws of this

Commonwealth ; to the evil example of all others

in the like cafe offending, and againft the publick

peace, &c.
Sadler.

This Indiclment, upon the Teftimony then produced

upon Oath, was accordingly found by the Grand

Jury.

The fame day that this Indictment was found,
Colonel Drury, who had given evidence to the

• Grand Jury, repaired to Whitehall, to Captain
Bijhop (having been formerly examined by him
concerning the Lord Craven, and told him, that

as he was that morning going down Holborn-hill,

he was ferved with a Subpana to appear that day
at Guildhall, London ; and that he was examined
there concerning the Information given by Faulco-

ner, againft the Lord Craven : and that after he was
fworn before the Lord -Mayor, he gave the fame
evidence to the Grand Jury which he had formerly
given to Captain Bijhop upon his examination.

Whereupon the faid Captain Bijhop took the writ

under feal out of his hand, with which he was
ferved to appear, and faid to Drury, how durft you
be examined againft the Commonwealth^ and not
acquaint me firft therewith ? And faid further, Mr,
Mayor (meaning the Lord-Mayor) had better

have done fomething elfe, than to have fuffered

that Indiclment to be found ; and immediately calls

for a mefTenger, and commits the faid Drury to the

cuftody of ontMiddleton, a mefTenger to the Coun-
cil of State; who forthwith carried Drury away
Prifoner into the Strand, to. the houfe of the faid

Middleton, where the faid Drury was kept by him
in ftrift cuftody, from Monday that the Indiftment

was found, and the Seffions begun, till Saturday,

that the Seffions was paft ; by which reftraint of
Drury, who had Faulconer's own hand-writing to

produce againft himfelf •, and being otherwife the

moft material witnefs againft Faulconer, there could

be no further profecution upon that Indiclment that

Seffions.

In Michael-Term, courfe was taken to remove
the Indictment by a Certiorari into the Upper-bench,
to the end the faid Faulconer might be outlawed for

Perjury. The Record being accordingly removed,
a Capias in order to an Out-Iawry was taken out
againft the faid Faulconer, who for feveral Seffions

before had refufed to appear. At laft the faid Faul-

coner was taken upon the faid Capias, and carried to

Newgate, where he lay for fome time, but would
not appear, nor plead to the Indictment ; where-

upon the Profecutors for the Commonwealth were

inforced to move the Court for a Habeas Corpus, to

bring him to the Bar, that he might be enjoined to

plead, and accordingly the Court required him to

plead ; whereupon he pleaded Not guilty to the In-

diclment.

In Hillary-Term following, a day was appointed

for Trial upon the Indiclment, at Guildhall, London,

before the Lord Chief-Juftice Rolls, where the faid

Captain Bijhop and Faulconer appeared with their

Counfel and Witnefies ; and Mr. Rujhworth alfo ap-

peared in behalf of the Commonwealth with Counfel

and Witnefies, and had given in the Record to

have the Jury called : but it fo fell out, that a per-

fon of integrity then in Court, who had gotten cer-

tain knowledge when and where the faid Oath was

taken, gave Mr. Rujhworth notice, that the Oath

given to Faulconer, was adminiftred unto him at

Whitehall in Middlefex, and not at Haberdajhers-ball

in London ; and therefore the place being miflaid in

the Indiclment, a London Jury could not find a

fact done in Middlefex : whereupon Mr. Rtifhworth

immediately withdrew the Record for that time,

and gave a ftop to the Trial.

No
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No time was mifpent to recover this miftake :

for within two days a new Indictment was drawn,

and preferred to the Grand Jury in Middlefex (Sir

Henry Blunt being Foreman) where the Indictment

was found : and was as followeth.

Hillary-Term 1652.

Middlefex. Before this time, that is to fay, upon

Tuefday next after the morrow of the Purification

of the Virgin Mary, this fame Term, before the

Keepers of the Liberty of England, by authority of

Parliament, in the Upper- Bench at Weflminfter, by

the Oaths of twelve honeft and lawful men, it is

prefented, That Richard Faulconer, late of Weft-

bury, in the County, of Southampton, Gent, not having

the fear of God before his eyes, but moved and fe-

tluced by the inftigation of the Devil; and minding

and endeavouring to bring the Right Honourable

William Lord Craven, Baron of Hampftead-Marjhal

in the County or Berks, in danger of the lofs of his

life, and of the fequcftration, confutation, and for-

feiture of all his Goods, and Chattels, Lands, and

Tenements, within this Commonwealth of Eng-

land; the 10th day of February, in the year of

our Lord God, onethoufand, fix hundred and fifty,

at Whitehall, in the Parifh of Marlins in the Fields,

in the County of Middlefex, before Samuel Moyer,

Efq; James Ruffel, Efq-, Edward Wir.fl^w, Efq; Jo-

fias Burners, Efq; and Arthur Squib, Efq-, then being

Commiffioners tor compounding with Delinquents,

and for managing of all and every the Eftates of De-

linquents and Popi(h Recufants, that the 15th day

of April, in the faid year of ourLord God, one thou-'

fand, fix hundred and fifty, were, or then-after

fhould be under fequeftration, did, upon the Holy
Evangelifts, corruptly, wilfully, fallely, and ma-
licioufly, of his own proper aft, confent, and agree-

ment, fwear, and upon his corporal Oath, before

the Commiffioners alorcfaid, on the faid 1 oth day

of February, in the faid year one thoufand, fix hun-

dred and fiky, then having fufficientand lawful power

toadminifterthefaid Oath, and to take the teflimony

and depofitionsof Witneffes upon their Oaths in Rich

cafes, then and there depofld ; That feveral Offi-

cers, about thirty in number, made a Petition to

the Sects King Charles, to entertain them to fight

for him againtt the Commonwealth of England, by

the name of barbarous and inhuman Rebels, either

in England or Scotland, for the recovering of hisjuft

rights, and re-inftating him in his Throne. And
did alfo then and there, corruptly, wilfully, falfe-

ly, and malicioudy, before the laid Commifiioners,

Jwtar, that the faid Officers deputed him, the laid

Richard Faulconer, and Colonel Drury, to prefent

the faid Petition ; who, as the faid Richard

Faulconer, then and there, corruptly, wilfully,

faifeiy, arid malicioufly, bciore the faid Commil-
fioncrs did fwear, indeed drew the fame; and did

alfo, then and these, corruptly, wilfully, fallely,

and malicioufly, before the laid Commifiioners

fwear, that he the faid Richard Faulcoiur, with

Colonel Drury, applied themfclves to the Ford
Craven (meaning the aforefaid William Lord Cra-

ven) intreating him to prefent the faid Petition to

the Que. n of Bohemia, to prefent it to the King of

Scots ; and did alfo then and there, conuptly, wil-

fully, fallely, and malicioufly, before the (aid Com-
mifiioners fwear, that the faid Lord Craven taking

the faid Petition, and reading the fime chearfully,

faid to Colonel Drury, and him the faid Richard
Fc.uhoner, There is the Quetn of Bohemia, deliver
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it to her, and I will [peak for you. And that the

faid Queen of Bohemia did prefent the faid Petition -,

and did alfo, then and there, corruptly, wilfully,

falfely and malicioufly, before the faid Commif-
fioners fwear, that the faid Lord Craven after told

him the faid Richard Faulconer , and company, That

they Jhould receive an an/wer from the Queen of Bo-

hemia to their Petition, and that he (meaning the

faid William Lord Craven) had fpoken to the Queen

of Bohemia in their behalf. Whereas in truth nei-

ther did feveral Officers, or any Officer, make a

Petition to the faid King, to entertain him or them,

to fight for him againft the Commonwealth of
England. Nor did feveral Officers, or any Officer,

make a Petition to the faid King, to entertain him
or them, to fight for him againft the Common-
wealth of England, by the name of barbarous and
inhuman Rebels, either in England or Scotland. Nor
did feveral Officers, or any Officer, make a Petition

to the faid King, to entertain him or them, to fjght

for him againft the Commonwealth of England, by

the name of barbarous and inhuman Rebels, either in

England or Scotland, for the recovering ot his juft

rights, or re-inftating him on his Throne. And
whereas in truth, the faid Richard Faulconer, and

Colonel Drury, were not deputed by the faid Offi-

cers, to prefent the faid Petition, in the faid Oath
mentioned ; and wheteas in truth, he the laid Richard

Faulconer, with Colonel Drury, did not apply

themfclves to the faid Lord Craven, intreating him
to prefent the faid Petition to the Queen of Bohe-

mia, to prefent it to the faid King of Scots. Nor
did he the faid Richard Faulconer, with the faid Co-

lonel Drury, intreat him the faid Lord Craven, to

prefent the faid Petition to the faid Queen of Bohe-

mia, to prefent it to the faid King of Scots. And
whereas in truth, the faid Lord Craven did not take

the faid Petition, nor read the fame ; nor fay unto

the laid Colonel Drury, and him the faid Richard

Faulconer, There is the Queen of Bohemia, deliver

it to her, and I will fpec.k for you. And whereas

in truth, the faid Lord Craven did not tell him the

faid Richard Faulconer and company, in the faid de-

pofuion mentioned, that they fhould receive an an-

fwer from the faid Queen of Bohemia, to the faid

Petition, nor that he the- faid Lord Craven had

fpoken to the Queen of Bohemia in their behalf -,

as the faid Richard Faulconer in and by the faid

' depofition hath depofed. And fo the Jurors a-

forefaid, upon their Oaths aforefaid, do fay, that

the faid Richard Faulconer, in manner and form

aforefaid, corruptly, wilfully, fallely, and mali-

cioufly, of his own proper act, confent and agree-

ment, did commit wilful, falfe, and corrupt Per-

jury -, to the great difhonour of .Almighty God,
and to the great damage, lofs, and infamy of the

faid William Lord Craven, and in contempt of the

Laws of this Commonwealth ; to the evil example

of all others in the like cafe offending, and againft

the publick peace, &c.

[The reafon wherefore this Indictment did not re-

cite the Oath in hac verba, as in the former Indict-

ment, but affigned the Perjury in the material parts

of the Oath ; was by reafon it came lately to know-

ledge, that the original Oath could not be found,

and therefore the Oath was to be proved by the En-

tries in the Book of Parliament, and at Maberda-

jhers hall, and by the tcftimony of the Perl'ons who
adminiltied the Oath.]

Y y The
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The next day after the Indictment was found,

the Profecutors for the Lord Craven moved the

Court f<3r a Habeas Corpus, to bring Faulconer to the

Bar to plead to the Indictment ; who being brought

into Court, defired time to plead till the next Term.
Whereupon the Court made this order 5

That the faid Faulconer,- having now in Court ap-

peared unto the Indictment, Jhould have time to plead

unto the fame, until the beginning of the next Term, fo

that the ijfue thereupon may be tried at the Bar in open

Court the fame Term.

Term, Pafcb. 1652.

Faulconer having all this vacation neglected to

appear, or plead to the Indictmenr, the Prolecutors

for the Lord Craven were enforced again to move
for another Habeas Corpus, to bring Faulconer to the

Bar, to appear, or plead to the Indictment; who
appearing, defired longer time to attend his Coun-

1 fel, which the Court granted accordingly : and the

ordinary Rules of Court were given unto him for

the peremptory days of pleading, or Judgment to

be entered againft him ; and the very laft day, when
the laft Rule was our, and not before, he pleaded

Not Guilty. And the Court ordered, that the iflue

upon the Indictment of Perjury againft the Defen-

dant, be tried at the Bar upon Friday on the mor-
row of the Afcenfion of our Lord, and that the She-

riff of Middlefex do attend Andrew Broughton,

Efq; with the Book of Freeholders, forthwith ; fo

that an indifferent Jury may be returned between

the faid Keepers, and the laid Defendant, to try

the iflue aforefaid, by confent of the parties on both

fides.

Mr. Broughton accordingly appointed the Sheriff

to attend him the next day in the afternoon, with the

Book of Freeholders ; who accordingly named the

Jury, and notice was given by the Sheriff, requiring

them to appear at the day of Trial.

Friday, May 20, 1652.

THE Jury appearing according to fummons,
and Faulconer being brought in cuftody, the

Court proceeded to Trial, and ordered the Indict-

ment to be read ; which being afterwards opened

by Mr. Boynton, the evidence was managed by Mr,
Maynard, Mr. Hales, Mr. Twifden, Mr. Wilde,

Mr. Phillips, Mr. Baldwin, and Mr. Drury : who
were of Counfel for the Commonwealth againft the

faid Faulconer.

Before the Counfel for the Commonwealth pro-

ceeded to produce any Witneffes, they offered unto

the Court and the Jury fomething in general concern-

ing the Indictment. That the Indictment was for

the crime of Perjury, wilfully and corruptly com-
mitted ; that Faulconer makes an Oath, that there

was a Petition delivered, in which there was a very

(harp reflection (as he fwears) upon the Parliament,

by the name of barbarous and inhuman Rebels ; he

1 wears he was deputed to deliver it, being drawn by

himfelf and Drury, and fubfcribed by thirty Offi-

cers ; that in order to the delivery thereof, they

did require the affiftance of the Lord Craven, that

.

he promifed to fpeak for them, and brought them

an anfwer : but they hoped to prove unto the Jury,

that this Oath which Faulcouer did take, was very

falfe, that it was by defign, a defiga for money ;

that the confequence of it was very notorious, the

ruin of that Gentleman, of his Eftate, Fame and

Fortune; that 'Witneffes will be produced to prove,

what in truth the Petition was. There was a Peti-

tion delivered, but not a Petition to this effect at all,

and Faulconer knew the contrary. We fliall pro-

duce what It was, and that under his own hand,

whereby it will appear that there was no fuch matter

in it, as he hath depofed ; the Witneffes themfelves

will beft fpeak the Particulars.

For the opening of fome things concerning this

Oath of Faulconer, it is to be obferved, he took this

Oath before the Commifiloners of Haberdafbers-ball,

at Whitehall, and it was there reduced into writing,

and a Tranfcript was made of the original : which
Tranfcript was fent to the Council of State, and
they ordered the fame to be reported to the Par-

liament ; and being reported there, is entred in the

Journal-Book, and there remains a Record in Par-

liament.

The firft thing therefore infifted upon by the

Counfel for the Commonwealth, was the proving of

a true Copy of Faulconer's depofition, in refpect the

original was loft, or rather imbezzled by Faulconer.

To prove the fame,

A Copy thereof was produced in Court, which
agreed verbatim with that depofition of his, which
was filed upon Record at Haberdafhtrs ball ; (the

proper Court where it ought to remain :) and though
that upon the file was but a Copy, yet it was filed

as evidence of that depofition he was fworn unto
by them. But this wasoppofed by the Counfel for

Faulconer, as not fufficient proof ; and thereupon

a Copy of an Order of the Council of State, of
March 6, 1650, was produced unto the Court,

whereby it did appear, that the depofitions againft

the Lord Craven, had been tranfmitted to the

Council of State by the Commifiloners at Haberda-

Jkers-ball. And it appeared further by the faid or-

der, that Mr. Attorney-General was appointed by
the Council of State, to report thefe depofitions to

the Parliament, fo tranfmitted to that Council by
the Commifiloners at Haberdafhers-hall. And the

Attorney-General being fworn in Court, did declare

that he reported no other depofitions to the Parlia-

ment, than what he received from the Council of

State ; and that the depofitions produced to him in

Court (whereof the faid Faulconer's was one) were

endorfed with the hand-writing of the Lord Brad-

fbaw, then Lord-Prefident of the Council of State

}

and that the Votes of confifcation of the Lord Cra-

ven's Eftate did pafs upon the report of the faid

depofitions, which he prefented to the Parliament

from the Council of State.

Mr. Fermin, Chief-Clerk to Mr. Scobel, Clerk

of the Parliament, did depofe in Court, that the

very fame depofitions fliewed in Court to Mt. At-
torney-General, endorfed with the Lord Bradjhavi's

hand-writing, were entered in the Journal-Book, as

read in Parliament that day, when Mr. Attorney-

General did make his Report unto the Parliament j

which he knew the better to be true, for that he

received the fame from the hands of Mr. Scobel, or

Mr. Darnel, the Clerk-affiftant in Parliament, the

fame day they were read in Parliament, to be en-

tred in the Journal-Book : and that lie did enter the

fame accordingly with the Votes of confifcation,

which paffed upon the reading of thofe depofitions.

And afterwards he and Mr. Darnel did examine the

faid depofitions, whereof the faid Faulconer's was one,

after the fame were fo entred into the Journal-

Book.

And
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And for the further fatisfaflion of the Court, he

produced the Journal of Parliament, wherein the

laid depofitions (and particularly that of Faulco-

ner) were entered, which were read in Court out

of the Journal ; whereby it did appear that the de-

pofitions of the faid Faulconer, Kitchingman and

Reyley, were entred into the faid Journal, and did

agree verbatim with the Copy of Faulconer's, and

their depofitions remaining at Haberdajhers-ball, and

with the Copy reported by Mr. Attorney-General

from the Council of State to the Parliament.

Mr. Winfiow, one of theCommiffioners at Haber-

dafhers-hall, being one before whom the faid Faul-

coner was fworn, did teftify upon Oath in Court,

that the depofition of Falconer produced unto him,

anil whereupon there was an endorfement of the

Lord Brad/haw's hand-writing ; was, as he did be-

lieve, a true Copy of that depofition to which the

faid Faulconer was fworn at Whitehall, for that he

findeth his own hand fubfcribed thereunto {as exa-

mined by him to be a true Copy) and faid it was ufual

with the Commiffioners at Haberdafhers-hall, when
they take examinations concerning any Perfon of

Quality, to appoint one of themfelves to go from
the Table to examine the Copy by the Original : but

whether when he fubfcribed his name to "the Copy
produced unto him, he did examine the fame by the

original depofition before it was fent for away by the

Council of State, or afterwards, or by the Tran-
fcript remaining upon the file as a Record at Haber-

dafhers-hall, he could not pofitively remember

;

but conceives that the Copy, to which his hand is

fubfcribed, as examined by him, to be a true Copy,
was taken when they had the original in cuftody ;

but cannot certainly fay it,

Mr. Barners, another of the Commiffioners at

Haberdajljers-ball, before whom alio the faid Oath
was taken, did teftify upon Oath, that to the bell

of his remembrance, the particulars mentioned in

Faulconer*s depofitions then read in Court, were the

fame to which the faid Faulconer was fworn unto by
himfelf and the reft of the Commiffioners, though
he could not remember every Syllable and Letter.

Mr. WinJIbw, and Mr. Barners, were again pro-

duced to declare what they did remember concern-

ing this claufe in the depofition of the faid FaulcQ-

ner's (viz.) That fevtral Officers, about thirty in num-
ber, made a Petition to the King of Scots, to enter-

tain tbem to fight for bint againjt the Commonwealth

of England, by the name of barbarous and inhuman
Rebels, either in England, or Scotland, &c. And
thereupon Mr. Winflow did declare unto the Court,

that he did well remember that claufe in Faulconer's

drpofition when he was fworn thereunto; but whe-
ther the number of. Officers were thirty or no, he

could not tell, but a certain number of Officers were

named.

Mr. Earners did declare the like, but whether

the wun! inhuman was in, he could not pofitively

fay ; but was certain that barbarous Rebels was con-

tained in that claulc ; and that when Faulconer was
fworn unto the fame, it was firft read unto him, and

amended in fcveral places, and then he fivore it to

be tiue. And Mr. Burners faid, that he did re-

niemlxr his depofition the better, for that himfelf,

and the reft of the Commiffioners had fcveral de-

bates upon it at Habcrdafb<rs-ball, whether they

Jhould thereupon ftize, fequcftcr, or fecure the

Lord Craven's tftate.

Having thus traced this Oath of Ftiulconer's, which
was taktn at Whitehall, and brought to Haberdc-

Jk^rs halt, afterwards brought fom Habet dufhers-
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hall back again to Whitehall, and from Whitehall to

the Parliament, and there entered in the Journal-

Book, as the grounds upon which the Votes of con-

fiscation did pafs ; and having withal proved that

particular claufe of barbarous and inhuman Rebels,

8fc. the Counfel for the Commonwealth concluded

as to that point, and left it to the Jury to judge, and
to Faulconer to produce the original, which he hath

got into his cuftody, if he can find any variance in

it from the depofition recited in the Indi&ment,

And to prove that Faulconer had got the original

Oath into his cuftody, Mr. Knight, a Witnefs, was
produced, who did teftify upon Oath, that being in

the company of Faulconer, he did fhew him a writing

written with Captain Bijhop's own hand (fo far as he

could judge one man's hand to be like another) and

that Faulconer's name was fubfcribed thereunto ; and

that Faulconer told him the faid Knight, that that

writing was the original depofition he was fworn un-

to, againft the Lord Craven, and which he kept on
purpofe to keep Mr. B'Jhop in awe (Faulconer being

then in neceflity and want) and that the faid Faul-

coner further faid unto him, the faid Knight, that

he had received 20/. for the bufmefs of the Lord
Craven, and was to have more ; but faid he defer-

ved 2000/. for what he had done.

In the next place, the Counfel for the Common-
wealth did apply themfelves to prpve the falfity of

the Oath (viz.) That there was no fuch thing in the

Petition mentioned by Faulconer in his depofition,

[as that thirty Officers did petition to be entertained to

fight for the King of Scots againjt the Commonwealth,

of England, by the name of barbarous and inhuman

Rebels, &c.~\ And being to prove a Negative,

they applied their proof to a certain time and place,

which Faulconer in his own depofition did prove for

them ; for he fwears, that the Petition was deli?

vered the Evening before the King of Scots went

from Breda, and that the faid King went away the

next morning at three a-clock. He fwears further,

that he and Drury drew the Petition, and were de-

puted to deliver the fame, accordingly they applied

r,heir evidence,

Proofs, cts to the Falfity of Faulconer*' Oath,

MR. Horfnel being produced, did teftify ; that the

night before the King of Scots went from Bre-

da, Colonel Drury, Capt. Brifco, and djvers others,

were with a little fhort Petition to remember the

King ofa former Petition which they had delivered,

that fome courfe might be taken, that their arrears

which they owed in the Town might be paid, that

their Landlords where they lodged might not fuffer,

for they were nor. able themfelves to pay them •, that

•he went along with them to the great window juft

over the moat, and there he, the faid Horfnel, did

fet his hand unto the fame, and that he was in the

Chamber when Drury and Brifco came in to deliver

the Petition, in which there was not a word that con-

cerned any thing, but only the relief of their prefent

neceffities. Being aflced by the Court, if there were

not a mention of barbarous and inhuman Rebels ; he

anfwered, not any thing of that nature was in it.

He further faid, that this Petition had reference to

a former Petition he was not acquainted withal, nor

was his hand fet to the former Petition.

Captain Brifco being produced, did teftify, that

there were divers Gentlemen in great diftrefs met to^

gether in Colonel Drury's Chamber, at the time of

the Treaty of the Scots King with the Commiffio-

ners at Breda, and among other things it was agreed.

Yy ? |Q



I 4 8 2,5. 'The 'Trial of Richard Faulconer, 5 Car. II.

to draw a Petition to the King ; which was drawn in

Colonel Drury's Chamber, expreffing their neceffities,

that the People of the Town might be relieved, and

that the Petitioners might not be left to perifh : that

going to deliver it, they met with Secretary Long by

the way, who told themit was to no purpofe, for there

was no moneys come in. Afterwards the Petitioners

had notice the King was to depart from Breda,

whereupon they met together again, and went into

the further end of the Gallery, to draw a fhort Pe-

tition, to put the Kingin mind of his Promife to Se-

cretary Long, concerning the People of the Town
of Breda, that they might be fatisfied, and the Peti-

tioners relieved ; which Paper he the laid Brifco deli-

vered to the Scots King, who threw it on a Table ;

and doing fo, they flood all amazed, being likely to

be left in diftrefs: and unexpectedly came in the

Lord Craven, whereupon he, the faid Brifco, having

long ferved in the Country, and knowing him to be

a lover of Soldiers, he fpoke unto him, and faid,

Sir, we are a company of poor diftreffed Gentlemen,

likely to be left here in mifery (he faid Well) and

the next morning the King went away, without giv-

ing any relief unto the Petitioners. The Court de-

manded of Brifco, whether there were no fuch matter

in it as barbarous and inhuman Rebels ; he anfwered,

that he read it, and was fure there was no fuch thing

in it, the whole fcope of it being to relieve their ne-

ceffities, which was the occafion of that Petition.

Being demanded again by tke Court, if barbarous

and inhuman Rebels were not in the Petition ; he an-

fwered, no, not any fuch words at all, nor fo much
as any mention of the Parliament.

Colonel Drury was in the next place produced,

who teftified, that being at Breda, Lieutenant-Colonel

Bardfey, Major Faulconer, Major Hall, Captain

Kitchingman, and divers others came to his lodging,

and told him that they were in a condition of ftar-

ving, and defired him that he would affift them to

draw a Petition to the King of Scots, to relieve their

neceffities, or elfe they mull perifh ; that the faid

Drury being in their condition, confented unto it,

and in his Chamber, in his fon's paper-book the

Petition was drawn, Major Faulconer writ it with

his own hand ; which, faith Drury, I have here to

fhew ; and fo prefented the original under Faulco-

ner's hand unto the Court : in which Petition (faid

Drury) we defired fome relief from his Majefty,

fhewing how we had ferved the former King, and
in what neceffities we were. That they were ad-

vifed to deliver it to Secretary Long, for that they

were told that the King had not a Piflole to relieve

himfelf, and it would be a vain thing, faid Long, to

deliver it. That they followed Secretary Long, and
folicited him daily for three weeks together, and
ftill he put them off; and the day before the King
went from Breda, they drew a fhort Petition to

mind the King of his promife to Secretary Long,

and to defire that the Inhabitants of Breda that had
relieved them, might not be undone ; that Brifco

was deputed with him to deliver it, and he accord-

ingly delivered it to the King: that the King laid it

down upon the Table : in fteps the Lord Craven,

then Captain Brifco, having trailed a Pike under
the Lord Craven, went to him, and told him there

were many Gentlemen ready to flarve, and defired

him to fpeak a favourable word to the Queen of

Bohemia. To -which the Lord Craven anfwered,

Well, as Brifco then told him. The next morning
the King of Scots went away, and fo nothing at all

was done for the. Petitioners ; that original Petition

which Drury produced unto the Court, of Faulco-

ner's own hand-writing, and in the prefence of Faul-

coner, was publickly read in Court, and was as fol-

loweth, viz.

May it pleafe your Majefty,

cr'HE great fenfe -we have always had of your Ma-
jefty 's prefent condition, bath been the prime caufe

of our long felence ; but now our neceffities are grown
fo great and injupportable, that we are inforced either

to petition or perijh : Moft humbly defiring your Ma-
jefty, to take into your princely confideration, their ex-

tremities, who have been ever ready to proftrate their

Lives in your Majefty' s Royal Father'i fervice : nor

no lefs willing and ready to profecule the fame in what
your Majefty Jhall command: Moft humbly petitioning

your Royal Order, that feme courfe may be taken for
our prefent fubfiftance,' that our future endeavours
may not be buried in that unavoidable calamity, which
our Loyalty hath reduced us unto.

And we fhall cordially pray for your Majefty.

The Court demanding of Colonel Drury, if the

faid Petition was Faulconer's own hand-writing ; he
faid yea, and locking back upon Faulconer, faid,

he cannot deny it : I did diclate unto him, and
Faulconer did write it in my Chamber; and that is

the very original that was fo drawn, and being fair

written, was afterwards delivered to Secretary Long :

the other that was delivered was a memorial, to put
the King in mind of his promife when money came
in. And Drury further faid, that when he was
examined by Mr. Bifhop, he did give in his Exami-
nation, the contents of the firft and latter Petition ;

and faid, he did exprefs himfelf at that time of his

Examination by Mr. Bi/hop, to the fame effecl:

which he had now done in Court. Being afked by
the Court, if the words barbarous and inhuman Re-
bels were in that firft Petition, the faid Drury an-

fwered, that Faulconer moved to have barbarous and
inhuman Rebels inferted into that Petition fo drawn
by himfelf, but was anfwered by the Petitioners,

that as they were Soldiers of fortune, it was uncivil

language, and fo they would not give way, unto it.

Being demanded by the Court, who was deputed to

deliver the laft Petition, he faid, Captain Brifco

was one, in regard he had many wounds at Cannon-

Froom, that the King might commiferate his cafe

the more, and that he, the faid Drury, was alfo de-

puted with Brifco to deliver the fame, becaufe he

was known to the Queen of Bohemia, and fome
other perfons of quality, and Faulconer was not at

all deputed. Being afked, if the Lord Craven Was
prefent at the delivery of the firft Petition ; he an-

fwered no, the Petition was delivered three weeks
before : but the Lord Craven was prefent when the

laft Petition was delivered, to mind the King of his

promife. The faid Drury further informed the

Court, that afterwards Faulconer being difcontented

that he got no money, faid, as he was going into

Town, This is a horrid Thing, that we fhould be in

this cafe, to follow a thing they call a King (God
damn me) / will go into England, and do ail the

mifchief 1 can.

Proofs as to the Credit of Faulconer.

IN the next place, the Counfel for the Common-
wealth did apply themfelves to offer proof as to

the credit of Faulconer. Mr. Wooldridge of Clements-

Inn,
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Inn, Attorney at the Common Law, being fworn,

did teftify to this purpol'e ; that being in his cham-

ber at Clement's-Inn, about this time twelve month,

Faulconer came to him, afked how fome of his

Countrymen near Petersfield did ? That he afked

Faulcoi.er where he had been of fo long a time ? Who
anfwered, he had been in the Low- Countries ; had

fcen fome Lords fit in Council for the King, that he

had been fworn againft the Lord Craven, which

would bring a great deal of advantage to the State,

that he had money for the doing of it, and faid that

he had received already 80/. (it was that fum here

mentioned, faid Mr. Wooldridge, to the beft of his

remembrance:) but Faulconer faid, he did expect a

greater reward ; that the faid Faulconer hath been

as wicked a man as any in England ; that he fpent

his Eftate, and left the Country, did wicked acls

while he was there: that being at Petersfield, he

drank an health to the Devil in the middle of the

Street, of which information being given, we lent

to the Juftice of the Peace in the Town, and had

him bound over to the Seffions for doing of it ; but

faid, he did not fee him drink die health to the

Devil.

Mr. Jack/on of Petersfield being produced, tefti-

fied, about five years ago, Faulconer was ranting

and drinking of healths, that he did drink a health

to the Devil, and faid this, I have fpent my Brother's

Eftate and my own ; I will never want money, for

vibilft there is any in the Nation, I will get it one way
er other, and I will do fomething of Infamy to be talked

of, that the name of Faulconer fhall never die. Be-

ing afked in what manner he did drink the health,

he anfwered, in the Street, down upon his knees ;

that he was prefent, and thoufands can witnefs it,

that he was had before a Juftice of Peace for it.

James Graham being fworn, did teftify, that in

May 1647, after the Siege at Exeter, it was his

fortune to fall into the company of Faulconer, and

as he was with him in the cellar, he was fwearing

damn him, blood and wounds ; takes a two and twen-

ty fhilling piece of Gold, put it into his hand, and

faid, God damn him, blood and wounds, he would
bugger his Soul to Hell, and thefe words he ufed fre-

quently to Man, Woman, and Child, bugger, bug-

ger, bugger; and correct him for it, he would fay,

damn him, blood and wounds, he would do it. Being

afked by the Court, if Favjccner did any thing up-

on him ; he anfwered, no, he was able to deal with

as good a man as he.

Mr. Hughes hath often heard Faulconer fwear,

damn him and Jink him, and fuch wicked expref-

fions.

Mr. Bradley did teftify, that he heard Faulconer

fay, our Saviour Chr/ft was a Baftard, and a Car-

penter's Son, and carried a basket of Tools t.fter his

Father.

Mr. Dyer being produced, did declare that Faul-

coner confeffed to lum, that he had ttn pound of a

man, by procuring one to penfonate Captain Bifhop;

it was thus fas Faulconer told him) that a Citizen,

as he remembred Faulconer faid, did defire Faulco-

ner to get Captain Bi/hcp to do a bufinefs for him,
which Citizen did picn.ife him twenty pound, ten

in hand, and ten afterwards; whereupon Faulconer

he got one to perforate Captain Bi/hcp, and to

go along with him to the Citizen : which man lb

natmg Captain B-f/xp, promifed the Citizen

the account of Major Faulconer's. good fer-

for the publick, to afford him his beft affift-

in the cffecling of what was defired in his Pe-

tition, which llory Faulconer himfelf told. And
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Faulconer further faid, that Captain Bifhop had ufed

him ill, in keeping him fo low in money, that he

had it one time in his thoughts, as Captain Bifhop

came from the Committee-chamber, through the

Guard-chamber, down the ftairs, to have cut his

throat. Being afked by the Court, what money
Faulconer had of Captain Bifhop, he anfwered, he

paid to Faulconer with his own hands, by Captain

Bijhop's direction, twenty pound at one time, and
about thirty pound more at other times, in fcveral

portions ; that Faulconer confefied to him he had
twenty pound afterwards. Being demanded what
it was for, he gave that money; he faid, I will not

fpeak to that, I cannot fpeak to that.

Captain Ballard being produced, did teftify, that

about three or four years ago, he came to Faulco-

ner's lodging, and law him write a letter in his

chamber, and that he writ it as if it had come from
Colonel Burgefs from Jerfey, and fet Burgefs's name
to it, and Faulconer would have had him, the faid

Ballard, to carry this letter to one Captain Bifhop

that belonged to the Council of State, and to

fay he had the letter from one of Briftol, and get

fjTie mo.iey of Bifhop for that intelligence men-
tioned in the letter, of which the faid Ballard was
to have half: but he, the faid Ballard, refuled to go
with the fame, knowing it to be unjuft.

Mr. Powel, a Juftice of Peace of the County of

Middlefex, did teftify to the Court, that this Faul-

coner was brought before him upon fufpicion of Fe-
lony, and committed, which Mittimus he produced
in Court; and that afterwards the Lord Chief-Juftice

Rolls did fend for him out of New-Prifon to New-
gate-, that Faulconer hath a common name for a

Robber on the highway.

Mr. Goodman, Goaler of Aihfkury, did teftify

unto the Court, that the faid Faulconer the 20th of

March 1648, was committed to Ailefbury Goal, by
Sir Thomas Saunders, Mr. BulJlrode, and two other

Juftices of the Peace, upon fufpicion of Felony,

Robbery and Murder, and tendered a Certificate

thereof in writing unto the Court.

The Defence made on the behalf of Faulconer.

H E evidence being given on the behalf of the

Commonwealth, Mr. Windham, Mr. Latch,

Lechmere, and Mr. Haggat, of Counfcl for

TMr .

faulconer, did offer fomething to the confederation

of the Court, before they did produce their Wit-
neffes ; viz. that although it concerns every man
that Perjury fhould be punifhed ; for every man's
life, liberty, fortune and eftate depends upon an
Oath, and in thefe times it is fomewhat dangerous

if they fhould be forfworn ; lb on the other fide, if

Faulconer be not forfworn, it is but juft he fhould

be acquitted. That the Counfel for the Common-
wealth have endeavoured to prove that there was a

Petition, but that there was no fuch words in the

Petition as are fuggefted, and have endeavoured to

impeach the credit of Faulconer : that they have
produced a copy of Faulconer's Oath, which ought
not to be admitted, becaufe it is but a Tranfcript

of a Tranfcript, a Copy of a Copy, bi ought from

Habcrdofoers-ball to the Counfel of State, and from
the Council of State to the Parliament, and there

the Copy is entered in the Journal book. And the

Witneffes that have been produced, do not fwear

pofitively to the Oath as it is in writing, and one-

particle may turn the whole fenfe of an Oath, and
though thefe words barbarous and inhuman Rebels

were in it, yet how it is applied, and how the fenfe

of
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of it falls, it cannot be judged, but by the original

writing itfelf, and it concerns the Counfel for the

Keepers to produce it. How it fhould come into

Faulconer's hands, there is no account given, but by
one Knight, who faith Faulconer fhewed him a thing,

which Faulconer fiid was his [original] depofition

againft the Lord Craven, but the credit of Knight's

teftimony is left to the Jury. It is fworn, that that

copy produced in Court was examined, but Mr.
Winjlow doth not pofitively fay it was examined by

the original, when in their cuftody.

That as to the WitnefTes produced againft the cre-

dit of Faulconer, they did hope to counterpoife his

life to
1
be, as of a man that might be credited : that

in the Petition delivered at Breda, there is fomtthing

of thofe words, though there be not barbarous and
inhuman Rebels, which was but a nominal thing ;

ytt the proflrating of themfelves to profecute the

caule, is defired, may be obferved ; though the ac-

tual words be not there, yet the fenfe doth bear it ;

that the cafe is fomewhat hard with Faulconer, who
was employed at the Court of Breda as an emiffary,

as a fpy : and at his return in giving an account of

his obll-rvations at Breda, let fomething fall con-

cerning the Lord Craven, without any defign in

him; and that what Faulcomr delivered in his depo-

fition was with qualifications, as he did believe, to

his beft remembrance, and the like.

Hereupon Captain Bijh'jp was produced on the

behalf of Faulconer, as a Witnefs, whofe difcourfe

was long, and confided of three parts.

i. It took notice-how the Council of State fent

for him from his habitation at Brijiol, to be imploy-

e'd in matters of great truft, and afterwards what
truft was repofed in him and Mr. Scot, in order to

the fafety of the Nation.

2. By way of argument on behalf of Faulconer,

he did declare what fervices Faulconer had done for

the Commonwealth, and that Faulconer was one by

whom this Commonwealth fate fafe at this hour,

and by whom he enjoyed his life : and what an ill

requital this was to be thus proceeded againft.

The third part of his difcourfe was, to declare

what particular defigns the State formerly had in

hand, and what defigns the enemy had againft the

State ; and what fervice he did to countermine the

enemy in their defigns: the laft of the three being

not (as was conceived) fo advifedly fpoken in pub-

lick, and which would be more unfit to be in print,

fhall therefore here be paft over in filence, as alfo

what Captain Bi/bop faid at large concerning the two
firft particulars, in refpect they are no proofs perti-

nently to be applied, as to the perjury in queftion.

An account only fhall be therefore given what
Captain Bijhop properly fpoke as a Witnefs.

As a Witnefs, Captain Bifiop faid, he had never

feen Faulconer in drink or mifbehave himfelf, but

everobfcived him as a fober man ; that -he drew
Faulconer's information [which Faulconer did deliver

as the fubftance] and that he muft fay, that the

words [or to that effetJ\ fhoultl have been put in,

and that it was his fault they were not in, and he

could not tell but that they were in ; that the Com-
miffioners at Haberdafhers-ball, were defired to come
to Whitehall to adminifter an Oath to the faid Faulco-

ntr privately, left danger fhould befal the WitnelTes

if they were difcovered.

That Horjnel was formerly an Agent for the Prince,

and was to rtceive orders from Tom Cook in the

Tower, and was ordered to be tried by the High

Court of Juftice : that Colonel Drury was a Papift

in arms, and being brought before him to be exa-

mined, ftill had the Lord Craven in his mouth, be-

fore he was afked a queftion.

The like of Brifco. He faid, that before Drury
and Brifco came from beyond feas, bis Agent gave
him notice of their coming, and thereupon he laid

wait for them, and caught them ; that Drury faid,

when he was examined, that he had not a penny of
money ; that he did not commit him to prifon, but

took his parole, and incommiferation gave him two
'

millings and fix pence for his fupper. He faid fur-

ther, that Drury did contradict himfelf in what he
had formerly informed the Council of State, and to

that end produced in Court the copy of Drury's

Information ; which being read in Court, agreed

with the teftimony which Drury then gave to the

Jury.

[By way of digreffion obferve, That Drury'; and
Brifco'; Informations, which Captain Bifhop

had taken above twelve monthsftnee, and which

tended to clear the Lord Craven, he concealed till

this hour that he produced the fame in Court, and
never tranfmitted thofe two mens Examinations to

the Parliament -, though before the Bill of Sale

did pafs, he did tranfmit Bard fey *s and Kitch-

ingman"; Re-Examination taken by himfelf, and
which be apprehended made againft the Lord
Craven.]

Captain Bijhop further faid, that whereas it was
objected that Faulconer had money ; he anfwered,

that it is great reafon he fhould have money, for

there was a real effect of the fafety-of the Common-
wealth by his fervices : that notwithftanding any

thing hath been fworn againft Faulconer, he believes

what he fwore was truth.

Captain Bijhop fpeaking again of Faulconer's de-

pofition, that the words [or to that effecJ] fhould

have been added ; the Court afiied him whether

Faulconer gave any directions to exprefs thefe words

in his Examination : to which Captain Bijhop made
anfwer, that the depofition he made, was the fub-

ftance of things, and he put it in words, and thac

[or to that effeS ; J if they were not in, fhould have

been in. 1 he Court again afked him, if Faulconer

did direct: him to put in thefe words [or to that ef-

fecl ;] he replied again, he did deliver the whole,

as the effetl of it.

Captain Bijhop being further afked by the Court,

if he were prefent when the Commiffioners gave the

Oath, and took what Faulconer faid in way of Infor-

mation, he anfwered, That he prepared it before the

Commiffioners were fent for, and then they had only

the adminiftring the Oath; and faid again, I pre-

pared the Information which he made Oath of. Herev

upon Mr. Wit-flow defired leave to inform the Court,

that when he and the reft of the Commiffioners

came to Whitehall to adminifter this Oath, being

fent for to that end, the Information was ready pre-

pared by Captain Bijhop, and having no Regifter

with them, they made ufe of Captain Bijhop ; being

well fkilled in the ufe of his pen, to write over the

depofition : for though he had prepared the depofi-

tion, the Commiffioners did fee occafion to alter

much of it j and it was writ over again, and then read

to Faulconer, and attefted by him, and fubferibed

unto by the hands of all the Commiffioners then

prefent ; and the Oath which we gave him was this,

Whether the depofition thus drawn, and thai which be

was
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was examined unto, was the Truth, the whole Truth,

and nothing but the Truth -, Mr. Barriers attefted

die like : then Captain Bifhop fat down.

After this Lieutenant-Colonel Joyce was pro-

duced, who likewife fpoke of very great defigns,

and of matters of State, and what difcoveries were

made by Faulconer ; which being not pertinent to

the Perjury, mall be here omitted : but as a Witnefs

he faid, that Horfnel was formerly an Agent for the

Prince.

That Faulconer was a Hampjhire man, a Gentle-

man well-bred, that he was an enemy to himlelf in

fpending his Eftate, that he was always faithful to

the Parliament 5 that he believes Faulconer hath cufft

fome of the Witneffes produced againft him for their

malignancy, and that nothing could be expected to

come from them to the credit of Faulconer: that

Faulconer was fcnt over by him as a fpy into Hol-

land, upon account of his faithfulnefs.

Lieutenant-Colonel Bardfey was produced in the

next place, on the behalf of Faulconer, who tefti-

fied, that he put his hand to the Petition, at Breda ;

that the Lord Craven was defired to deliver it to the

King of Scots; that the Lord Craven faid he was no

Courtier, but a Servant to the States of Holland ;

that it was fitter for the Princefs Royal to deliver

it, than himfelf, and fo returned the Petition again.

That th: Queen of Bohemia told the Petitioners, the

King would do for them what he was able; but

about four o'clock in the morning he went away,

and they had no other anfwer ; that the contents of

it was to put the King in mind of his promife, that

fome money might be delivered to the Petitioners

for difcharge of their quarters at Breda. Being

afked by the Court, if there were any fuch expref-

fions in it, as barbarous and inhuman Rebels, he an-

fwered no. Being afked, if to that Petition which

Faulconer drew, he would have had barbarous and
inhuman Rebels added •, he anfwered yea, Faulconer

did move to have thole words in, but was refufed

it : that he the faid Bardfey read over that Petition,

and fet his hand to it, and was at the penning of it,

and Faulconer wrote it.

Captain Kitcbingman being produced, did teftify,

that a Petition was drawn at Breda, and figned by

him, Faulconer, and others, to be prefented to the

King of Scots -, that it was in purfuance of gaining

money to difcharge their quarters, and to enable

them to ferve the King, but knows not by whom it

was delivered ; that Secretary Long was to iffue out

money unto them, but they never had any ; and in

order to the gaining of that money, there was ano-

ther Petition drawn, but by whom delivered, he knew
not ; only he faw a paper in the Queen of Bohemia's

hand, which was told him was the Petition, and af-

ter a quarter of an hour's difcourfe, with the King,

fhe delivered it to the King, but they never received

any money upon that neither: that he did not read

the laft Petition at all, nor heard it read ; that it

was the fiift Petition which he figned.

Colonel Dove was produced in Court on the be-

half of Faulconer, who faid, he knew nothing of his

birth, he only knew his Father and Mother, that

they lived in good fafhion and credit , but how this

F'lulccner hath been brought up, and where he hath

inhabited for thefe ten or twelve years, he knew not:

and that this was as much as he could fay.

Michael, an Alehoufe-keeper, was then produced,

who faid he knew nothing of Faulconer, but that he

was a very honeft man, Faulconer having lain in his

houfe, a year and three quarters ; that he knows no-
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thing to the contrary, but that he was a good Scho-

lar, an honeft man, and brought qp at the Univer-
fity.

Captain Mowbrey being produced as a Witnefs,

did teftify, that Anno 1649, in Amfierdam, he met
accidentally with Captain Brifco, who faid to him
and others, Gentjemen, I fee you are in a fad condi-

tion, I will fet you in a way to get money ; here are

Dutchmen taking up Men to go to Plantations, and
you fhall have twelve ftivers apiece a day, but I will

warrant you, I will force them to leave you behind

:

and accordingly they received twelve ftivers a day,

and Brifco would have had them on fhip-board, but

one Church, an Englifhman, bid them take heed what

they did, for he ferved fome Englijhmen fo before,

clapt them under decks, and received fo many fix

Dollars a-piece for them, and fo left them : that he

hath known Faulconer five years, and he hath be-

haved himfelf civilly for aught he ever knew.

Mr. Corey did teftify fomething to this purpofe,

in reference to Brifco's fending men to Plantations ;

who faid further, he had no more to fay againft Brifco,

but that he was a man would drink, and fometimes

fwear, as well as other men, that are accuftomed to

it: that he knows nothing to the contrary, but that

he came to Breda to wait for employment s in the

mean time, whilft he was there, he did as other

men did, ftrive to feek for relief,

After the Court had with much patience heard

Captain Bifhop, and the reft of the Witneffes on the

behalf of Faulconer, the Counfel for Faulconer

fumm'd up the Evidence, and left it to the Jury,
with fome further obfervations, viz,

That though the words barbarous and inhuman
Rebels were not in the Petition, yet there were words
of tender of fervice, as the King fhould command,
and tp profecute his caufe, which was the fubftance of
the thing informed by Faulconer 5 that Captain Bi-.

fhop, and Lieutenant-Colonel Joyce, who have te-

llified of Faulconer's fervices, were Witneffes to be
preferred before any witneffes produced againft Faul-
coner i that the endeavour is not only to convict this

man, but by conviction and difabling of his credit,

to undermine that which hath been acted by the
ParJiament, upon his teftimony, and other concur-
rent teftimonies, not only in paffing Votes, but in

palling an Act of Parliament to fell an Eftate.

That there was nothing objected againft the cre-

dit of this Witnefs, fo long as there was any other
ftone to turn, though there were other endeavours
ufeci in Parliament, to prevent the fale of the Lord
Craven's Eftate ; fo that when all other refources

fail'd, they then make ufe of this Indictment of
Perjury, and fo hope to undermine the A£tof Par-
liament, Though Faulconer might have fome ex-
travagance, yet yo« fee what his part was to act, to
diffemble that he was not what he was, and it may
be, when he was amongft the God-dammes, and fuch
kind of men, it was his part to be what moft con-
duced to his end [like themfelves ;] for a man, as he
was employed, mult twine himfelf into all fhapes,

and though not drink a health, yet fometimes hold

a candle to the Devil; that they acknowledge the

charge in part, and would lay it in words, not in

fubftance, and therefore not ftrietly in the letter

true.

That it was proved that the firft Petition was to
ferve the King, as they formerly had ferved his Fa-
ther, and chey ferved his Father againft the Parlia-

ment: fo their offer muft needs be, to be entertain-

ed to ferve the King againft the Parliament.

That
\



25." The Trial of Richard Faulconer, 5 Car. II.35 2
That it is a fad cafe, that this man for fo many

fervices performed by him for the Commonwealth,
and fettlements grounded upon his information,

muft be blafted here by an artificial Indictment a

great while after.

And if he fhall after all this be convicted of Per-

jury, it will be a difcouragement for all men to un-
dertake the like employment for the future.

And laftly, the Counfel for Faulconer did offer,

that if there be a miftake in what he hath fworn,

yet it appears not to be maliciouQy or corruptly

done, and that therefore the Jury ought to find for

Faulconer.

The Reply by the Counfel, on the behalf of the Com-
monwealth, againft Faulconer, was to this purpofe

following.

GEntlemen of the Jury, you have heard the de-

fence that Faulconer hath made ; we have

charged him, that he did take the Oath that was fee

down in the Indictment. They fay, Firjl, We
have not proved it ; Secondly, That he did not take

it, but did take it in effect ; and Thirdly, If he did,

it was not malicioufly, nor corruptly : but not one
of them hath faid it is not falfe, no not one of their

own Counfel. The evidence that hath been given,

for the moft part, hath been to magnify the fervice

of this man, that is now in qutftion before you :

we fhall admit his fervices to be true, but this we
fhall be bold to fay, that a man that is employed be-

yond fea, and gives good return of his fervice in

fome kind, that .that will not give him licenfe to

make a falfe accufation in another kind : and it is no
argument to fay, that becaufe this man was a fpy

beyond the fea, and did good fervice as a fpy, that

therefore he did not give a falfe information ; in this

he muft not take a liberty to ruin any man by a

falfe Oath: his fervice muft not excufe him, if what.

he hath faid be falfe.

As for what Mr. Bijhop faid concerning his Oath ;

Mr. Bijhop tells you, it is his fault if the words [or

to that ejfetT] were not put down ; if it were not,

whofe fault was it ? It was mended by thole whofe
judgments and confeiences induced them to it : the

Information he took was done by the judgment of

the Committee, and not by the direction of him that

was a Minifter, a Scribe to write, and not a Judge
to dictate and correct. You have here two men
of unqueftionable truth and honefty every way,

(meaning Mr. Winflow, and Mr. Barriers) that

fay pofitively, he did fwear it; and God forbid that

we fhould live to that day, that any man fhould be

ruined upon a depofition, taken by the judgment of

a Clerk, to fuch or fuch effect. If we fhould come
to fuch a piece of Jullice, that a depofition to fuch

and fuch tfrtct, and that taken by a Clerk, fhould

come to call a man, it is beyond an Oath of f£c.

For it is the Judges that muft fay, what is the effect

of an Oath, and not the Clerk that writes it. If a

Clerk fhall take an Oath, and he fhall come and
fay, it is to this effdl, never fhall any man be free

from him, that by Perjury will ruin another man.

It is proved unto you, it was read over to Faulco-

ner, exprefsly mended in his fight, and fworn by

him, and la the effeil go with the fcrV. that went
before it.

They objected to our Witneffes, that Brifco had

fold his companions for twelve ftivers a-day : that

information had no other foundation, than the fay-

ing of a Dutchman, that faid fo, or of an Englijh-

man in a Dutch bottom; and what was teftified, was

what was faid, and not what was known or fworn.

They objected, that Brifco would fwear as well as

another ; that takes not off his teftimony. But

what do they fay, concerning their own Witnefs,

Bardfey, whom they have produced ? He hath

fworn in terminis, in effect with Drury, which you
will not forget: he fwore, that when the firft Peti-

tion was drawing, it was moved by Faulconer, that

the words barbarous and inhuman Rebels fhould be

put in; but it was rejected by them that were there,

as a thing uncivil : fo their own Witnefs concurs

with Drury.

As for the depofition on record at Haberdajhers-

hall, which being filed there, it is proof of itfelf,

which no man may aver againft, when it is record-

ed ; we have fhewed it there, traced it here, brought

a copy of it, endorfed with the Lord Bradjhaw's

hand ; fhall it be believed that a man fhall be con-

filcated and lofe his eftate, and not fo much as an

Oath taken againft him ? It is apparent there was
an Oath, and it is hoped you will be believe that

which the Parliament hath recorded, and exprefsly

proved by the Gentlemen of Haberdajhers-hall here

prcfent ; which you will believe before any imagi-

nations that can be made on the other fide.

They have endeavoured to fay fomething touch-

ing the converfation of this man, to uphold his cre-

dit ; but, Gentlemen of the Jury, you are to confi-
'

der of the man, what damnable blajphemy hath come
out of his mouth, you have heard it. If a man
will go fo high, as to kneel down to drink a health

to the Devil, I hope there is no excufe for that ; his

good fervices muft not plead for him to comply with

God-danmus, that will notjuftify him, he was not

fent to do any fuch thing. But we have not refted

there ; have we not proved him a perfonater of other

men, a decoy, and things that a man fhould be

afhamed to name: the two and twenty fhillings piece

he took out, and what bafe wild woids he fpake,

not fit to be repeated ? that will not be palliated by

any fervice whatfoevtr. And for that .which Mr.
Bijliop hath faid, nothing fhall be faid againft him,

but what appears to you ;. that Mr. Bijhop hath

gone beyond a Witnefs: for when he hath done his

teftimony, he acteth and manageth the bufinefs, and.

in t!'at is not equal to others that do not. For
his expreflion, that Faulconer is one of them by
which the Commonwealth of England fits fafe at

this hour ; it is God we fit fafe by, and not by him :

I blame him not for his fervice, but when we aie

upon a queftion of truth, I fay truth and righteouf-

nefs is beyond all the fervice in the world.

They fay my Lord Craven furthered the Petition,

and promifed to fecond ir. Gentlemen, you muft

diftinguifh that which my Lord Craven knew, and

that which he knew not .- There is not one Witnefs

from beginning to ending, that can ever /peak one

word, that my Lord Craven knew what the firjl Pe-

tition was. In that Petition was the expreflion of

venturing their Lives, which was three weeks before

the latter, which was fingly to defire they might
have money for their quarters. The firft Petition

had fome expreflions relating to their former fer-

vice, and fome expreflions of their readinefs for the

future ; but that Petition, my Lord Craven never

faw, but was delivered to one Long three weeks be-

fore, and Drury .did put it down in his depofition,

when he was examined by Mr. Bijhop, which agrees

with that which was read in Court.

But
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But the particular time when the latter Petition,

or Memorial, was delivered, with which the Lord
Craven is charged, was the evening before the King

went from Breda.

They lay that here is no corruption proved, and

a man cannot be guilty without corruption : but

certainly he that fwears a thing that is falfe, it muft

of neceffity be corrupt.

Faulconer fwears, that thirty Officers did fubfcribe

the Petition : doth he bring any one to confirm his

teftimony, or the leaft colour of evidence to what

he hath lwom ?

It was further preffed by the Council for the Com-
monwealth, that the Jury would diftinguifh thefe

two things, between the Petition framed and dictated

by Drury, and writ by Fauhoner ; and that other

Petition delivered the night before the King went

from Breda ; the firft is produced, and proved to

be Fau/con-.r's own hand: that Petition was three

weeks before, which begs for maintenance, and prof-

fers fervice, the copy of which was brought forth

before any evidence was given by them •, for Drury

upon his examination before the Council of State

made the fame known, and which agrees verbatim

with that read in Courr. So the dictating of that Pe-

tition was by Drury, the writing by Faulconer, the

delivery was to Secretary Long, and that was the

thing whereof they did expect an account ; but that

was not the Petition to which the teftimony of Faul-

toner at all goes. That Petition of which this Oath
is fpoken, and to which it is apply'd, is the Petition

which was drawn the evening before the Scats King
went from Breda ; that is the Petition talked of in

the depofition, that is the Petition upon which we
pitch j and therefore if in that Petition there be none
of thefe words, that which he hath fworn unto is

falfe : for in that Petition we fay there was no fuch

words, as barbarous and inhuman Rebels ; nor fuch

words of proffer of fervice or malignity, but a mere
defire of fupply ; and they have not offered the

leaft proof to the contrary. And fecondly, that it

was not promoted by the Lord Craven, for the Pe-

tition was delivered by them to the Scots King, be-

fore fuch time as the Lord Craven came into the

room, fo that my Lord Craven was no promoter
of the Petition ; and had he been a promoter of

it, there was no fuch thing in it; as might give cfr

fence : no, not the leaft mention of the Parliament,

nor any thing that might offend. And whereas they

object, that this Oath was not corrupr, the very word?
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of h'.-., expreffion are very considerable, for he

doth remarkably fix the words in his depofition, To

fight againji the Commonwealth of England, by the

name of barbarous and inhuman Rebels: why would
he fix fuch an emphafis upon it as that was ? It could

not be a bare miftake : nor the words to this effetl>

as Mr. Bi/hop would have had in, could never have

ferved the turn-, for to fay he would fight againft

the barbarous and inhuman Rebels, or to that effect,

there is no fuch effect in the one Petition nor in the

Other. Then a fecond thing is, that this Faulconer

being, as he depofeth, the contriver of the Peti-

tion, it could not be a mere overfight and miftake

in him j and then when he could not have his defire

beyond feas, to get moneys, he faid, He would come

here, and do what mifchief he could.

The Counfel urged further : Gentlemen of the

Jury, what is become of the original depofition, it

concerns not us to know, no more than the original

of depofuions taken in the Country : it lies upon
them that are for the Oath to make it out. It can-

not be prefumed that the Parliament would confif-

cate a Nobleman's eftate, and order it to be fold

:

would they enter it into the Journal-book, and

make it a record, fhould it come and be tranfmitfd

from Haberdajhers-ball (the proper Judicatory for

that bufinefs) to the Council of State, and from
the Council of State to the Parliament, and then

not to be a true Oath, or falfe copy ? That is npt

to be born, that a falfe Copy fhould fell a Gentle-

man's Eftate, that a falfe Copy fhould be recorded

to ftand to all Eternity.

After the reply was mae'e; every Judge in Court
fpoke what they in their judgment thoqght fir, for

the better direction of the Jury ; whereupon the

Jury withdrew, and the next da,y brought in 'their

Verdict, That they found the faid Faulconer guilty,

of the Perjury mentioned in the Indictment, The
Order following was thereupon made, viz,

By the Court;

The Defendant was (bis Day brought into Court,

under the Cuftody of the Marfhal of this Court, upon an

Indiclment for Perjury, wbereunto he bad formerly

pleaded not guilty; and the Jury thereupon being im-

pannelled, and fworn, found him guil(y of the Perjury

in the Indiclment mentioned : and thereupon the faid

Faulconer is committed to the Cuftody of the faid

l\iiirfh.al ; there to remain until, &c,
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XXVI. The Trial of Mr. JOHN LILBURN, at the

Seffions of the Peace held for the City of London, at

Juftice-Hall in the Old-Bailey, upon Wednefday, Thurfday,

Friday and Saturday, the 13th, 14th, 15th, and 16th Days
of yuly, 1653, for returning into England, being baniih'd

by Acl: of Parliament.

[Written (the chief Part) by the faid John Liiburn]

Was Counfel or Proctor for my Uncle,

George Liiburn, Efq-, and one Mr. Jo-
Jiah Primate, l£c. about a Colliery

taken from them in the County of Dur-

ham, by force and violence, by Sir Arthur Hajle-

rig ; which he by his certificate computes to be

worth five thoufand pounds Sterling per Annum.

About which Colliery the faid Mr. Primate pre-

ferred a Petition to the Parliament, upon the 23d

of December, 1651. in the delivery and manage-

ment of which I appeared, as by the declared Law
of England, I might justifiably do.

Which Petition being by the Parliament referred

to a Committee to examine it, who fpent twelve or

thirteen large hearings thereupon, and upon the

15th of January, 1651, new flile, the Chairman

thereof, Mr. Hill, made his report to the Houfe :

but what it was, we never were permitted to fee

nor to hear read. And as fome Members of Par-

liament have fince told me, he made his report

quite contrary to, or fhort of the evidence which

was given in : whereupon the Parliament, the faid

15th day of January, voted the forefaid Mr. Pri-

mate's Petition to be falfe, malicious, and fcanda-

lous ; and that Sir Arthur Hajlerig is not guilty

either of Oppreffion or Tyranny, in the Carriage

and Profecution of this bufinefs •, and that all the

Copies of the faid Petition (which, relating only to

Primate, is not here inferted) mould be burnt by

the hands of the Common Hangman. And voted

Mr. Primate to pay feven thoufand pound, or to

lie in prifon till he pay it ; which is all his punifh-

ment. And then the fame day they palled certain

votes againft me, which as they themfelves, by

fpecial order of the 17th of January, have printed

them, verbatim thus follow.

Refohed,

That the Fine of three thoufand pounds be im-

pofed upon Lieutenant- Colonel John Liiburn, to be

paid to the ufe of the Commonwealth.

That he be fined two thoufand pounds more, to

be paid to Sir Arthur Hajlerig, for his damages

;

and two thoufand pounds more, to be paid to James

Rujfel, Edward Win/low, William Molins, and Ar-

thur Sauib, Efqrs; four of the Commifiioners for

compounding; that is to fay, to each of them five

hundred pounds for their damages.

Refohed, &c.

That Lieut. Col. John Liiburn be banifhed out of
England, . Scotland, and Ireland, and the Iflands and
Territories thereunto belonging ; and not to return

into any of them, upon pain of being proceeded

againft as a Felon, and in cafe of fuch return, fhall

fuffer death accordingly.

Refohed, &c.

That Lieut. Col. John Liiburn do depart out of

England, Scotland, and Ireland, and the Iflands and
Territories thereof, within thirty days now next

coming, and in cafe the faid John Liiburn fhall,

after the faid thirty days, be found within England,

Scotland, or Ireland, or the Iflands and Territories

thereunto belonging, or any of them ; the (aid

Lieut. Col. John Liiburn, fhall be proceeded againft

as a Felon, and fhall fuffer the pains of death, ac-

cordingly.

Refohed, &e.
That the Serjeant at Arms attending the Parlia-

ment, do apprehend the faid Lieut. Co). John Lii-

burn, and bring him to the bar of this Houfe, up-

on Tuefday morning next, to receive the judgment
of Parliament aforefaid, and that Mr. Speaker do
direct a warrant to the Serjeant at Arms accord-

ingly.

But being myfelf at the Parliament-door when
thefe Votes paft, and underftanding what they had

done, although they fate (to my remembrance) 3

good while alter candle-light, 1 ftaid : and when
the Serjeant at Arms came forth with his mace, and

the Speaker, I fpoke to him in thefe words, or to

this effect : Mr. Serjeant, I underftand, the Houfe
hath this day paffed fome Votes againft me, in which

regard I ftaid on purpofe, to fee if you have any

thing to fay to me. Unto which he replied, No, Sir,

I have no warrant yet to meddle with you, and

therefore
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therefore you may go whether you pleafe. Well,

Sir, if you have none to-night, 1 will promife you,

to wait upon you to-morrow morning, to fee whe-

ther then you will have any or no. And being as

good as my word, the next day being Friday, Ja-

nuary the 1 6th, he committed me to the cuftody of

his Deputy, Mr. Parfons, where I remained till

Tuefday morning next (as it was ordered in the laft

Vote) which was January the 20th 5 and coming to

the Parliament-door, I was ufhered into the Bar by

the Serjeant at Arms, having his mace upon his

lhoulder ; where Mr. Speaker, as the mouth of the

Houfe, expreffcd himfelf in thefe words, or to this

effecT:

:

Lieutenant Colonel Lilburn, you are commanded

by this Houfe to kneel : unto which I anfwered in

thefe words, or to this effedt ; Sir, with all Submif-

fion to this honourable Houfe, I defire firft a little

liberty to fpeak. No, Sir, faid he, you are not-

permitted to fpeak at all, but commanded to kneel.

Well then, Sir, faid I, with all fubmiffion, I (loop

unto your fentence, that you have already paft up-

on me, but I cannot kneel.

Lieutenant-Colonel Lilburn, faid he, the Houfe

commandsyou to kneel. Weil then, Sir, faid I, to

be fbort with you, I neither can kneel, nor will I

kneel. Withdraw then, faid he ; which I did ac-

cordingly, making them two or three congees at

my going out, the which alfo I did as I came in.

Whereupon, as I was informed, feeing that I would

not kneel at their Bar to receive my fentence, they

voted to draw up an Act of Parliament to banifh

me ; and paffed another Vote by way of punifh-

ment, to take off ten days of the time they had

formerly given me to depart the land in. Altho'

upon the Friday at night before, I with my Keeper

went to the Serjeant's Houfe, and fpoke to him to

thispurpofe: Mr. Serjeant, I understand the Par-

liament fits to-morrow, to chufe the Commiffioners

for regulating the Law, and I know it is their

ufual manner to command all men that come to

their Bar (that they look upon as delinquents or

offenders) to receive their fentence at their Bar

kneeling. And truly, Sir, I have no defire at all

to affront them, or to vex them more than they

are, for I believe they are vexed enough already at

And therefore I befeech you, oblige me fo

the Houfe, I am fure of it, we have fully proved

every clauie and circumftance contained in our Pe-

tition, fave only that claufe of Sir Arthur Hajlerig's

private correfponding with fome of the Commif-
fioners of Haberdafhers-hall. But if we had noc

proved the Petition, there is no Law extant in

England to enable the Parliament in the leaft to

pafs fuch a fentence upon me : and therefore for me
in words, actions or gefture, to do the leaft cir-

cumftance, to make the Parliament believe that I

in mine own confcience was convinced that they had

paffed a juft fentence upon me ; I had rather^ Mr.
Serjeant, be cut in ten thoufand pieces, than be fuch

a rogue and traitor to mine own liberties and the na-

tion's ; nnd therefore I beg of you beforehand to tell

them as much from me, that fo they may avoid,

if they pleafe, their forcing me on Tuefday next

to affront them. And he afterwards affured me,
that the next day, being Saturday, he told twenty

or thirty of the Members of Parliament of it ; fo

that they put the affront upon themfelves, and not I.

But upon the faid Tuefday, after that I was with-

drawn out of the Houfe, and fet at liberty to be

gone as foon as I pleafed, there being great ftore

of Citizens, my very good friends, at the door (who
were Perfons that had always faithfully adhered to

the Parliament's caufe) with a Petition for the revok-

ing of my banifhment ; the Petition being called for

in, was read and debated, but laid afide, without

giving any anfwer to the Petitioners. The Copy of

which Petition, as fince it is printed in England,

thus followeth.

To the fupreme Authority, the Parliament of

the Commonwealth of 'England.

The Humble Petition of many well-affecled People,

inhabiting the City of London, Weftminfter,

Southwark, and parts adjacent, in behalf of the"

juft Liberties of the free People of England, high-

ly concerned in the fentence agairft Lieutenant-

Colonel John Lilburn *,

HuMBLV SHEWETH,

TH AT if the manifold fervices, and extreme

fufferings of Lieutenant Col. John LilbUrne,

in oppofuion to tyranny and oppreffion, and how
inftrumental he hath been in the removal of divers

forts of oppreffors, his wonderful deliverances and
clear acquitments by legal trials, from all former ac-

cusations, without the leaft ftain to his reputation ;

if all thefe could be forgotten, and that he flood in

our thoughts, but as the meaneft of well-affected

perfons (and fuch at the leaft we muft allow him,
having in all times adhered to Parliaments) yet in

your late proceedings towards him, and heavy cen-

fure upon him, we apprehend our native rights fo

much concerned, that we never conceived a greater

Oufe of fpeedy application to you for redrefs, than

upon this fad occafion.

For certainly it cannot be denied, but if he be

really an offender, he is fuch by the breach of fome
Law, made and publilhed before the fact, and
ought by due procefs of Law, and verdict of twelve

men, to be thereof convict, and found guilty of fuch

crime ; unto which the Law alfo hath prefcribed

fuch a punifhment agreeable to that our fundamen.

tal

* This Petition (hewing the efteem and veneration Lilburn was in among the People ; and the fentiments thofe times had of
his Cafe, and the value they fet on Trials by Juries, as the birthrightof Englishmen ; is the reafon 'tis here inferted.
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me
far unto you, as to tell the Speaker, and fome other

Members, whom you pleafe, from me, That when
upon Tuefday I fhall come to their Bar, to receive

their fentence, I fhall not kneel, although they

fhould order you with your mace at their Bar to

knock my brains out : and, Sir, if you pleafe to

give me leave, I will render you my reafon, and it

is this. I know when any kneels at your Bar to

receive a fentence, the Parliament looks upon that

action or gefture of kneeling, as a demonftration

of a man's own convincement in his own confcience,

that he is guilty, and thereby does deferve fuch a

punifhment, as by that fentence is paft upon him ;

the which if I fhould do, I were in my own un-

derstanding the verieft rogue in the world, becaufe

my confcience and foul tells me, that I have done
no evil, nor broke none of the Parliament's Laws,
but followed (as by the Laws of England I may
juftifiably do) an honeft, juft and righteous bufi-

nefs, in a juft and honeft way, without ufing any
bafe or wicked ungodly means to effect my defign

in it. And whatever Mr. Hill hath reported to
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tal liberty •, which enjoineth that no freeman of

England fhould be adjudged of life, limb, liberty,

or eftate, but by Juries ; a freedom which Parlia-

ments in all ages contended to preferve from viola-

tion ; as the birthright, and chief inheritance of the

people, as may appear moft remarkably in the Pe-

tition of Right, which you have ftiled, that moft

excellent Law.

And therefore we truft upon fecond thoughts (be-

ing the Parliament of England) you will be fo far

from bereaving us (who have never forfeited our

right) of this our native right, and way of trials by

Juries (for what is done unto any one, may be

done unto every one ;) that you will preferve them
entire to us, and to pofterity, from the encroach-

ments of any, that would innovate upon them.

And if the original of the unhappy differences be-

tween Sir Arthur Hajlerig and Mr. Lilburn be duly

weighed (being as we are informed) it will appear,

that Sir Arthur's ftoppage of moneys due to Mr.
Lilburn, without legal procefs, was the firft occa-

fion thereof.

And it is believed, that if Mr. Primate's caufe

[wherein Sir Arthur and Mr. Lilburn have been in-

gaged] had at anytime either at firft or laft been ad-

mitted to a trial at Law, and had paffed any way
by verdict of twelve fworn men ; all the trouble

and inconveniences arifing thereupon had been pre-

vented : the way of determination by major votes

of committees, being neither fo certain nor fo fatis-

factory in any cafe as by way of Juries, the benefit

of challenges and exceptions, and unanimous con-

fent, being all effential privileges in the latter:

whereas committees are tied to no fuch rules, but

are at liberty to be prefent or abfent at pleafure.

Befides, Juries being birthright, and the other but

new and temporary, men do not, nor [as we hum-
bly conceive] ever will acquiefce in the one as in

the other 5 from whence it is not altogether fo much
to be wondered at, if upon diffatisfactions, there

have been fuch frequent printing of mens cafes, and

dealings of committees, as there have been ; and

fuch harfh and inordinate heats, and expreffions be-

tween parties interefted, fuch fudden and importu-

nate appeals to your authority, being indeed all alike

out of the true Englijh road, and leading into no-

thing but trouble and perplexity, breeding hatred

and enmities between worthy families, affronts and

difguft between perfons of the fame publick affec-

tion and intereft, and to the rejoicing of none but

publick adverfaries. All which, and many more
inconveniences, can only be avoided, by referring

all fuch cafes to the ufual trials and final determina-

tions of Law.
And, whereas you have cenfured Mr- Lilburn

feven thoufand pounds fine, and to perpetual ba-

nifhment, and to die as a felon if he return ; we are

exceedingly afflicted in our fpirits thereby, not only

becaufe he hath not had the ufual way of trial by

Jury, which yet weighs very much with us ; nor

for that we believe he hath followed Mr. Primate's •

caufe, out of ftrong perfuafion of the juftnefs there-

of (the caufe in itfelf, as we have been informed, be-

ing very intricate and hard to be underftood, and

fo did not wilfully or intentionally carry it out

againft his confidence, fome of the commiffioners

wifhing to God it had therefore never came before

them,) nor for that we believe him innocent of any

wilful breach of Parliament privilege, in delivering

printed Petitions, before the original was prefented

unto you [that being never before publifhed, to be

a breach] though all thefe add to Our grief, yet the
main of our affliction arifeth from the deftructive-

nefs of the fentence, as being therein contrary td
that other our fundamental native right, which in-

joins that fines fhould have regard to. the qualities of
the perfons ; a plowman faving his wainage, and a
merchant his merchandife. Whereas this^ if rela-
ting to his eftate, we believe, is fo far from pre-
ferving him in his quality, as that it leaves himlelf,
his wife, and children, without fuftenance ; if in
relation to his perfon, his affection to Parliaments,
and zeal to publick freedom, renders all foreign
Nations fo unfafe to him, as that in effect he is ba-
nifhed into a wildernefs, and expofed naked to the
fury of bears and lions.

The premifes duly weigh'd, and for that (as we
are informed) the parties accufed and cenfured, have
had no means to fee what report hath been made by
the honourable committee, nor have had the liberty

of exceptions thereunto, in like cafes granted ; and
in that many well-affected people that heard the de-
bates, and evidences on both fides, are unfatisfied,

both in point of poffeffion, and title to the colliery

in queftion ; that the honour of Parliament may
ftand immaculate, our native fundamental rights in-

violable, and all thofe gentlemen concerned in this

caufe left without any the leaft grudgifig, or juft

complaint

;

We have deemed ourfelves bound in confcience in moft
humble manner to intreat,

I. That you will be pleafed to recal your fore-

mentioned grievous fentence upon Lieutenant-Col.

John Lilburn, and the reft concerned therein.

II. To give free Liberty to Mr. Primate to pro-
fecute his caufe, both for title and pofiefTion at the

common Law ; and therein to make ufe of what
counfel he mail think fir.

III. That Sir Arthur Hajlerig be referred to take

his courfe at Law, for whatfoever injuries conceived

to be done unto him by Lieutenant-Colonel John
Lilburn, or any others, as was granted in Mr. Muf-
grave's cafe with the faid Sir Arthur ; and that

Mr. Lilburn, or any others, may have the fame
liberty againft Sir Arthur, if they conceive any
caufe.

After which, the faid friends of mine drew up
another, as they hoped, much more effectual than

that foregoing. And upon the Tuefday after, being

January the feven and twentieth, went up with it to

the Parliament-houfe, but could not that day get it

read. Upon which I that night fupp'd with about

two hundred of them, at an houfe behind the Ex-,

change in London; and the next morning went to

the Speaker of the Parliament, and told him, that

on the morrow, being Thurfday, I intended, by
God's affiftance, to take my journey for beyond
fea, and therefore intreated him to give me his Pafs

:

but he told me he durft not for his hanging give me
a Pafs. Unto which I replied ; Sir, that is very

ftrange, that your houfe will command me, upon
pain of death, to leave England by fuch a day,

[which I am willing to do] and yet you will not

enable me by your Pafs to be gone. For want of

which, it is very probable, when I come at the fea'

fide, your officers of the Cuftom-houfe will ftop

me : and yet, becaufe I am not gone out of Eng-

land before fuch a day, I muft be hanged. What
is this elfe, .but to lay a fnare for my life ? for you

command me upon pain of death to be gone, and

yet
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yet you will not give me your Pafs to enable me to

go, although it be almoft impoffible without it for

me to get away.

Well, faid the Speaker, I dare not for my life

give it you. So I was forced to depart without it.

And the next morning, being Thurfday, January

29th, I took horfe at Finsbury-ftables by Moor-fields,

and rid through London and Southwark, being ac-

companied with great Store of my friends on horfe-

back, who brought me divers miles on my journey.

And the next day I came to Dover.

And being forced at Dover to make ufe of the

Parliament's printed Votes about my banifhmentj

for my Pafs, I was by the officers let go, and in a

few hours time 1 arrived fafe at Oftend; and upon

the 8th of February laft, arrived (by God's bleffing)

at Amfierdam, the place of my defired reft and

abode, where, within a few days after, I found a

printed Aft of Parliament, which thus followeth

:

An Aft for the Execution of a Judgment
given in Parliament againft: Lieutenant-

Colonel John Lilburn.

JT/'HEREAS, upon the fifteenth day of January,

in the year of our Lord, 1651, a Judgment

was given in Parliament againft the faid Lieutenant-

Colonel John Lilburn, for high Crimes and Mifde-

tneanors by him committed, relating to a falfe, mali-

cious andfcandalous Petition heretofore prefented to the

Parliament, by one Jofiah Primate, of London,

Leatherfeller, as by the due proceedings had upon the

faid Petition, and the Judgment thereupon given at

large, appeareth : Be it therefore Enabled by thispre-

fent Parliament, and by the Authority of the fame,

That the Fine of three tboufand pounds impofed upon the

faid John Lilburn, to the ufe of the Commonwealth,

by the Judgment aforefaid, fhall be forthwith levied

by due Procefs of Law, to the ufe of the Common-

wealth accordingly. And be it further Enabled, That

the fum of two tboufand pounds impofed by the faid

Judgment upon the faid John Lilburn, to be paid to

Sir Arthur Haflerig for damages, and the fum of two

tboufand pounds likewife impofed by the faid Judgment

upon the faid John Lilburn, to be paid to James Ruf-

fel, Edward W inflow, William Molins and Arthur

Squib in the faid Judgment named ; that is to fay, to

each of them five hundred pounds for their damages,

fhall be forthwith paid accordingly : and that the faid

Sir Arthur Haflerig, James Ruffe], Edward Win-
flow, William Molins and Arthur Squib, their Ex-

ecutors and Adminiftrators, fhall have the like remedy

and proceedings at Law refpeblively againft the faid

John Lilburn, bis Heirs, Executors, Adminiftrators

and Affigns, for the recovery of the refpeblive fums fo

given to them by the faid Judgment, as if the faid re-

fpeblive fums had been due by feveral Recognizances

in the nature of a ftatute Staple, acknowledged unto

them feverally by the faid John Lilburn, upon the

faid i$tb day of January, in the year of our Lord
1 65 1. And be it likewife Enabled, by the Authority

aforefaid, That the faid John Lilburn fhall, within

twenty days, to be accounted from the faid i$tb day

of January, 1651, depart out of England, Scotland,

Ireland, and the I/lands, Territories, and Dominions

thereof : And in cafe the faid John Lilburn at any

time after the expiration of the faid twenty days, to be

accounted as aforefaid, fhall be found, or fhall be re-

maining within England, Scotland, Ireland, or within

any of the IJlands, Territories, or Dominions thereof

;

the faid John lA\bum fhall be, and is hereby adjudged

a Felon, andfhall be executed as a Felon, without be-

nefit of Clergy. And it is laftly Enabled, by the Au-
thority aforefaid, That all, and every perfon, and per-

fons, who fhall, after the expiration of the faid twenty

days, wittingly relieve, harbour, or conceal the faid

John Lilburn, he being in England, Scotland, or Ire-

land, or any the Territories, IJlands, or Dominions

thereof, fhall be hereby adjudged acceffary of Felony af-

ter the fabl. And all Judges, Juftices, Mayors, Bai-

liffs, Sheriffs, and all other Officers, as well Military as

Civil, in their refpeblive places, are hereby required to

be aiding and ajfijling in apprehending the faid John
Lilburn, and in putting this AS in due execution.

Friday, the 30th of January, 1651. Ordered

by the Parliament, That this Aft be forthwith

printed and publifhed.

Henry Scobell, Cleric. Parliament.

But the faid John Lilburn returning to his native

Country in June, 1653, was apprehended, and

committed to Newgate, as appears by the following

Mittimus.

The (illegal) Mittimus of the Lord-Mayor.

" Whereas it was enacted by a late Aft of Par-
" liament, (entitled, An Abl for the execution of a

Judgment given in Parliament againft Lieutenant-

" Colonel John Lilburn) That the faid John Lilburn

" fhould within twenty days, to be accounted from
" the 15th day of January, 1651, depart out of

"England, Scotland, Ireland, and the Iflands,

« Territories, and Dominions thereof : and that in

" cafe the faid John Lilburn at any time after the
** expiration of the faid twenty days, to be ac-

" counted as aforefaid, fhould be found, or fhould
* be remaining within England, Scotland, Ireland,

** or within any of the Illands, Territories, or Do-
" minions thereof; the faid John Lilburn is thereby

" adjudged a Felon, and to be executed as a Felon, as

" in the faid Aft was mention'd : and whereas the

" faid John Lilburn hath been remaining, and
" found fince the expiration of the faid twenty days,

" within the Liberties of the City of London, in the
" Commonwealth of England, contrary to the faid

" Aft : Thefe are therefore, in the name of the

" Keepers of the Liberties of England, by Authority

" of Parliament, to will and require you forthwith,

" upon receipt hereof, to receive into your cuftody,

" the body of the faid John Lilburn, whom I fend
'« unto you herewith for the Felony aforefaid, and
« him fafely to keep, until he fhall be delivered by
" due courfe of Law ; and this fhall be your
" Warrant. Given under my Hand and Seal,

" dated this fixteenth day of June, in the Year of
" our Lord, 1653.

To the Keepers of the

Goal of Newgate.
John Fowk, Mayor.

Before the Seffions began, John Lilburn petition'd

the Parliament, but they taking no notice of his

Petition, he was brought to his Trial, July i^thi

as follows.

The
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The Keepers of the Liberties of England, by
Authority of Parliament, againft John Lil-

kurn* now Prifoner at the Bar.

MR. Lilburn was brought to the Bar upon
Wednejday, the 13th of July, where after fi-

lence being made in the Court, the Clerk com-
manded him to hold up his hand at the Bar : Mr.
Lilburn applying his fpeech to the Lord Chief-Baron

tVylde, defired his honour to explain what was
meant by holding up the hand at the Bar, that fo

by doing that Acl, Ceremony, or Form, he might
not run himfelf into fnares and dangers. And after

a large difpute betwixt the; Court and him upon
that point, he faith, Then, my Lord, my name, I
muji acknowledge to be John Lilburn, Gent, fon of
Richard Lilburn of Thickley-Punchardon, in the

County of Durham, Efq; and I am here ready to an-

fwer any thing any man hath to lay to my charge.

And the Indictment being read, Mr. Lee, the Clerk

of the Court, demanded of him whether he was
Guilty , or not guilty. But Mr. Lilburn, the Prifo-

foner at the Bar, applied himfelf to the Court, and
faid,

My Lord Chief-Baron Wylde,
I humbly dejire, as my right by Law, to fpeak freely

againft the infufficiency and illegality of the Indi&ment,

before I join iffue to it. Which being (with a little

ftruggling) granted him, he faid, Well then, my
Lord, now is the time, or never, for me to afftgn my
errors againft the Indiclment, before 1 plead to it

:

for if once I fhould plead to it, it will then be too

late to afftgn the errors ; but if I do it before, then of
right and juftice you ought to grant me a Copy of my
Indictment, and afftgn me learned Counfel in the Law
to confult with, and a convenient time to return in my
Anfwer unto the faid Indifiment : all which (faid the

Prifoner) is fully declared for good Law by the Lord
Coke, in bis %d Inftitute, fol. 29. 34. 137. 230*
which Book was publifhed by two fpecial Orders of the

Houfe of Commons in their virginity and purity, in

Anno 1641 and 1642, for good Law. The preg-

nant and pertinent paffages of which places were
diftinctly read by the Prifoner at the Bar, and pref-

fed with all the earneftnefs and reafon he poffibly

could, to enjoy the benefit thereof. And to the

apprehenfion of the Prifoner, and multitudes of
the by-ftanders, the Court exprefsly ordered that he

fhould have Counfel affigned, and the Copy of the

Indictment ; but withal, he was ordered under his

hand to fend in his Exceptions: upon which the

Prifoner was carried into the Garden, on the back-

fide of the Court, to draw them up ; where, hav-
ing remained fome fpace, during the dining of the

Court, he writ a Letter, the Copy of which thus

followeth

:

For the Right Honourable the Lord Chief-Baron

Wylde, and the reft of the Honourable Bench,

thefe humbly prefent.

My Lord, and the Honourable Bench,

CINCE I departed the Court, I have ferioufly con-

Jidered, that I cannot legally make any Exceptions

concerning the errors in the Indiclment, without a true

Copy thereof, to compare with the AH againft Lieute-

nant-Colonel. John Lilburn, and therefore I humbly

pray that you would be pleafed fo far to do me that

right in point of life, that I may have a true Copy

thereof, and I Jhall fpeedily prefent my Exceptions Un-

der my hand, and thunkfully remain,

Your Lordfhip's moft humble Servant,.

John Lilburn.

Which Letter being delivered by one of the Offi-
cers, as the Judge was at dinner •, as foon as the
Court fat again, the Prifoner, contrary to his ex-
pectation, was called to the Bar again, and Mr. Lee,
the Clerk of the Court preffed very hard to him to
plead to the Indictment, Guilty, or Not Guilty : but
the Prifoner at the Bar applying himfelf to the Lord
Chief-Baron Wylde, very much wondered why he
fhould be called to the Bar any more, before he had
enjoyed the Benefit of their own Order, for a Copy
of his Indictment, and the affignation of learned
Counfel in the Law to confult with. Judge War-
burton with fome heat falls upon the Prifoner, and
undervalues the works of that learned man in -the
Law of England, Sir Edward Coke, and the Parlia-
ment's Orders that had caufed his fecond, third and
fourth pare of his Inftitutes to be printed •, and
highly extols the abfolutenefs of 'Parliaments. Up-
on which, the Prifoner at the Bar replies with a great
deal of zeal, earneftnefs, reafon, understanding, and
length of time. And after a long and tedious
ftruggling, he could obtain no more that night, but
a lame Order to have Counfel affigned him only to
one individual point. And taking out the Order
by his Friends the next morning, being Thurfday,
July 14, 1653, he fent a Letter to the Court, the
true Copy of which thus followeth:

For the Right Honourable the Lord Chief Baron
Wylde, and the reft of the Honourable Bench,
for the Goal delivery of the Old-Bailey.

My Lord,

J/'Ouchfafe me liberty to acquaint you, that imme-.
diately upon my getting to my lodging in New-

gate, 1 difpatch'd away this bearer, Mr. Overton,
with another Friend, to the Court for their Order,
which was given unto them ; and by it Mr. Serjeant

Glyn, Mr. Serjeant Earl, Mr. Maynard, Mr. Hales,
Mr. Twifden, Mr. Wylde, Mr. Chute, and Mr.
Norbury, fhould be affigned of Counfel with John
Lilburn, Gentleman, to advife with him whether be
fhall infifl upon his Plea in Law, or whether he be
the fame John Lilburn named in the Acl, or not,

before ten of the clock to-morrow in the forenoon.

Sir, the parties who took the Order, pofted away to

feek the Counfel, and fpent feveral hours, but could

find none of them but Mr. Maynard, who was ftck ,

and Mr. Chute, who was full a going out of 'town:
and bejides, my Lord, give me leave to acquaint your-

Honour, that in a private way, I have got the opi-

nion of fome well verfed in the Law, and really, my
Lord, when they read the Order of the Court, and
are totd that I cannot get a Copy of the Indiclment,

they fiand amazed at it, and know not what to ad-

vife : Therefore, feeing that really and in ferioufnefs

I have done the utmojl to get the advice of Counfel

according to the faid Order, and cannot obtain it to

any purpofe ; neither can tbofe that are willing pri-

vately to help me, do me any good (as they fay)
for want of the Copy of the Indiffment, which they

fay in Law and reafon ought not to be denied to

me ; therefore I humbly continue my fuit to your Ho-
nour,
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tiottr, and the honourable Bench, that you would not

require impoffibililies from me, that am no Lawyer, in

an abfolute unprecedented cafe, wherein I have no

footjlepsat all to tread in, or any other guide to walk

by, but only the natural reafon of an ignorant and il-

literate Man in the prablick part of the Law of Eng-

land. And therefore do mojt humbly pray and befeecb

your Honour, and the honourable Bench, as you are

Cbrifiians, and men of honour and conscience, to af-

ford me a Copy of my Indiblment, and time till the

next Seffions, to confult with the Counfcl that you have

affigned me : for which favour andjuftice, I fhall be

very much obliged to remain,

Newgate, Yours in fincerity and heartinefs
July .4, 1653. tQ ftrvc you>

John Lilburn.

But for all the aforefaid Letter, he was called to

the Bar upon Thurfday in the forenoon, where he

again ftruggled very earnestly for a Copy of his In-

dictment, as his right by Law; and the Lord
Chief-Baron Wylde fitting upon the Bench, the Re-
corder and the Prifoner had a long and hot encoun-

ter each with other; and about two a-clock in the

afternoon the Prifoner was difmiffed, with a promife

of the Copy of his Indictment, being thereupon

ordered to bring in his Exceptions by two a-clock

the next day in the afternoon : but the Prifoner, fe-

veral hours after his difmiffiop, apprehending him-
felf wronged with thofe delays or denials (of right

and juftice) that were put upon him, writ a third

Letter, the Copy of which thus followeth.

For the Right Honourable the Lord Chief-Baron

Wylde, and the Honourable the Court of Gaol-
delivery, fitting in the Old-Bailey, thefe humbly
with fpeed prel'eiiC.

My Lord,

1 Stand amazed why 1 am denied a Copy of my In-
* diilment, which I apprehended the Court granted

trie at the Bar as my right ; I did therefore fend my
father and father-in-law, with my brother-in-law,

and my coufin-german, humbly to defire it as my right,

but they returned me your denial of it : in which re-

gard, in all humility, though much of my time be ex-

pired, I have by thefe few lines once again Jcnt my fa-
ther tm'd brother to wait upon you for a Copy of it (to

leave yon without excufe) which is my abfolute right

by Law ; and do therefore humbly intreat you it may
be fent to me pref/ntly, without which J am not bound
in Law to draw up a Plea, nor cannot. But if I
Viufi be murdered and destroyed without Law, my in-

nocent blood be upon the heads of thofe that fhall be.

guilty of it, by will to take it from me. So humbly
craving your Lordfhips legal, f/cedy, and jujl anfwer,
1 reft,

Your Lordfhip's mod humble
Servant, lb far as you are a

— dock maintainer of the People of

-t ,;ij.t. England's fundamental Laws
and Liberties,

John Lilburn.

But receiving no benefit by the faid letter, the

next morning, being Friday, his father went to the

Lord Chief-Baron's chamber ; but he being pre-

g to go out of Town, he could not be per-

mit,c to fpeak with him.. After which, the old
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Gentleman came back to the Qld-Baitey, to com-
plain of his fon's hard ufage; and from them with

a meffenger went back again to the Lord Chief-Ba-

ron's Chamber, and from thence to Attorney-Ge-

neral Prideaux's Chamber, to get a Warrant from

him to enjoy the Copy of the Indictment : and then

coming to the Court again ; about ten of the clock

he received it from the hand of Mr. Lee; the Co-

py whereof thus followeth.

At the Seffions of Peace held for the City of

London, at Juftice-Hall in the Old-Bailey,

now fitting, this prefent 16th day of July,

1653.

London ff. cr'HE Jurors for che Keepers of the Li-

berty of England, by authority of

Parliament, upon their Oaths do prefent, that in, and

by a Statute made in the Parliament of this Common'

wealth of England, ho/den at Weftminfter, in the

County of Middlefex, the %ctb of January, in the

year of our Lord 1651, inlitled, An Act for the

execution of a judgment given in Parliament againft

Lieut. Col. John Lilburn ; it was enabled by the faid

Parliament, and by the authority of the fame, that the

faid John Lilburn f/jould (viithin twenty days, to be

accounted from the i^tb day of January, 1651) de-

part out of England, Scotland, Ireland, and the

ljlands, Territories and Dominions thereof. And in

cafe the faid John Lilburn, at any time after the ex-

piration of the faid twenty days, to be accounted as a-

forefaid, Jhould be found, or fhould be remaining with-
,

in England, Scotland, Ireland, or within any of the

ljlands, Territories or Dominions thereof; the faid

John Lilburn Jhould be, and was thereby adjudged a

Felon, and fhould be executed as a Felon without be-

nefit of Clergy. And it was alfo enabled by the autho-

rity aforefaid, that all and every perfon and
.
perfans,

who Jhould, after the expiration of the faid twenty

days, wittingly, relieve, harbour, or conceal the faid

John Lilburn, he being in England, Scotland, or

Ireland, or any the Territories, ljlands, or Dominions

thereof, Jhould be thereby adjudged acceffary of Felony

after the f«t7. And all Judges, Juftices, Mayors*

Bailiffs, Sheriffs, and all other Officers, as well Mi-
litary as Civil, in their refpeElive^places, are thereby

required to be aiding and cffijling, in apprehending the

faid John Lilburn, and in putting the faid Ail in

due execution, as in and by the faid Ac! oj Parliament

appeareth. And that the faid John Lilburn, late of
London, Gentleman, the Statute aforefaid not weigh-

ing, nor the PuniJIiments therein contained any whit

fearing, after the expiration of the Jaid twenty days,

to be accounted from the faid \^th day of January,

1651, as aforefaid, to-wit, the 15th day of June,
in the year of our Lord, 1653, was found, and was
felonioujly remaining within hngland aforefaid ; that

is to fay, at London, to-wit, in the Parifh oj Giles

without Cripplegate, in the Ward of Cripplegate,

London aforefaid, againft the form of the Statute

aforefaid, and againft the pu.blkk peace, &c."

Sadler.

And bringing it to his fon, who, with the belt

Counfcl that he had, reading it, his work was all

of new to begin again ; fo that he was forced firft

to poft away his cwn father and others, to let the

Court know, that although it was their, order in

Court, that he fhould have had the Copy of his

Indictment
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Indictment the day before, being Thurfday, about
two a-clock in the afternoon •, yet it was ten a-c!ock

upon Friday forenoon, before he could get it.

And at two a-clock in the afternoon upon the faid

Friday, he was to appear at the bar ; and all his

work, upon the ferious viewing the Indictment,

was to begin a-new, fo that ir was impoflible that

in three or four hours time he could be ready. And
therefore his father and Mr, OverIon prefs'd the

Court to give him time till the next morning, be-

ing Saturday the 1 6th of July, to make his Excep-
tions ready, and put them in-, but it would no
ways be granted, nor no longer time than two hours

to be added to the former. At the underftanding

of which, he intreated his fdther-in-law, and Mr.
Thomas Prince, to go down to the Court again, and
tell them that it was altogether impoflible that the

Prifoncr could make his Exceptions ready by four

a-clock in the afternoon of the -faid Friday, it be-

ing ten in the forenoon, before he could get the

Copy of the Indictment ; although it was their or-

der, that he fliould have had it by two a-clock in

the afternoon the day before: and therefore they

preffed hard at the Bar to the Court, to have till

the next morning being Saturday, for the Prifoner

to bring in his Exceptions ; but they alfo returned

with a Negative. The Prifoner and fuch as he had
at work, followed his papers as for their lives; and
about fix or feven at night, came the meffengers

from the Court for Mr. Lilburn the Prifoner, who
being come to the Bar, Mr. Lee, the Clerk, preffed

him again to plead guilty or not guilty, to the faid

Indictment; but the Prifoner little regarding him,

addreffed himfelf to the Lord-Mayor, as the then

Prefident of the Court, and gave him an exact

Narrative of what delays he had had about the get-

ting of the Copy of the Indictment ; being delayed

from two a-clock in the afternoon upon Thurfday,

till ten a-clock in the forenoon that prefent Friday :

and that as foon as he had got it, he had taken all

the pains, and ufed all the induftry, that it was pof-

fible to be expected from an ignorant man in the

formalities and niceties of the Law of England.

That he had fent feveral mcfiengers truly to ac-

quaint the Court, that he could not poffibly get the

faid Exceptions deliberately perfected before the

morrow morning, being Saturday. That they weie

weighty things, and the failing in one word, might
colt him his life. That he was (when Mr. Brifco

came for him) but newly begun to read, examine,

and compare the ingroffed copy with the original,

to fee whether there was any fault in it or no ; that

he nothing nigh had read over one quarter of ir,

when he was called away to come to the Court.

That he hoped they would not compel him, to put

in uncorrected Exceptions for his life, efpecially

feeing the mifiake of one word might deftroy him,

and efpecially feeing procraflination of time was no

part of his fault, but the Court's only and folely,

who had caufelefsly fpent fo much time, before they

would give him that, the Copy of his Indictment,

which was in Law (he having already made his

verbal Exceptions) fo effentially and legally his

right, and without which he neither was bound, nor

could make legally and formally in Law his Excep-

tions againft the Indictment read unto him in Court.

And therefore humbly prayed, that he might enjoy

the honourable Court's favour till to-morrow morn-

ing, to make them ready, and put them in : which

being granted, he the Prifoner departed to his lodg-

ing, and potted away to feveral of his Counlel,

fome of which coming to him that night, he had a
large difcourfe with them, and they read much of
his papers, and very highly approved of his Excep-
tions -, but withal told him, he had fallen far fhorc
in demanding his right and due.

So upon Saturday about eight a-clock in the fore-

noon, he was brought to the Bar again , and he was
preffed again by Mr. Lee, to plead, guilty, or not
guilty, to the Indictment.

But Mr. Lilburn, the Prifoner at the Bar, regard-
ed not him, but addreffed himfelf to the Lord-
Mayor and the Court, acquainting them where they
left off the latt night ; and that in obedience to their

commands, he had brought in his Exceptions againft.

the fufficiency of the Indictment, read unto him
in the Court, fairly ingroffed in Parchment: accord-
ing to Law, and humbly prayed that it might be
accepted, recorded and read : fo handing it into the
Courr, the Recorder, Mr. Steele, took it in his

hand, looked upon it, and faid, Mr. Lilburn, this

is not under your Counfel's hands.

Mr. Lilburn. No, Sir, it is not, I am fure fome
of them tell me it needs not ; but it is under my
own hand, and I mud and will juftify, and make
good thole Exceptions with my life.

Recorder. Wherefore did we aflign Counfel? one
caufe was, that they might fign your Exceptions.

Lilburn. My Lord, with your favour thus ; be
pleafed to take notice, that in your afligning me
Counfel, you have only done it to one individual

point ; which is not only a fnare to me, but alfo to

my Counfel. Firft, to me, in cooping me up to

one plea for my life i whereas the infufficiency of
the Indictment, and the illegal contradictory things

upon which it is grounded, and my right in Law,
leaves me fufficiently at elbow-room, to have plu-

rality of Pleas or Exceptions : and therefore in

your afligning me Counfel in one point only ; if

they fhould fet their hands to any more but that one
point alone, they tell me, they run themfelves into

Jhares and dangers. Bur, my Lord, they likewife

tell me, if you, and this honourable Court, pleafe

to aflign them of my Counfel at large, they will

not only fign my Exceptions, but will venture their

all at the Bar of Juftice to maintain them to be good
Law. And not only {o, but they tell me, and bid

me tell the Court, if I pleafed, that if they have
any underftanding in the Law, and that their Law*
books i'peak truth, they are very confident that all

the Judges and Lawyers in England put together in

one, fha'll never be able while they breathe, to draw
up a legal Indictment upon the Act of Baniftimenr,

of the 30th of January, 1651, and the Votes or

Judgment (as 'tis called) of the 15th of January,

1651, upon which it is grounded, if thefe printed

copies of them be true copies ; becaufe, my Lord,
they fay, a judgment, and the execution of a judg-

ment, ought to be like a pair of Indentures exactly

even in all things, the one neither to be above nor

below the other, but even with it in all circum-

ftances ; but in the pretended judgment, and the

Ait for execution thereof, there are thefe three el-

fential differences.

Firft, The judgment (as it's called) faith, Lieu-

tenant-Colonel John Lilburn fhall be banifhed and
depart out of England, within thirty days next after

the faid 15th day oft January, 165 1 ; but the Act for

executing the faid judgment, exprefsly faith, he

fhall not ftay in England above twenty days next

after the faid 15th day of January, 1 651. So thar,

my Lord, here is ten days difference betwixt the

Judgment



i^53- for returning from Bamjhmenii 361

Judgment itfelf, and the Aft for the pretended exe-

cution thereof ; which makes an eflential nullity in

it, and all proceedings that are founded upon it.

Secondly, The pretended Judgment banifheth one

Lieutenant-Colonel John Lilburn out of England,

Scotland, and Ireland, and the Iflands and Territories

thereunto belonging, but baniftieth him not in the

leaft out of their Dominions ; fo that Wales being

ftiled, diftinguifhed, and denominated in Law to be

a Dominion, the faid baniflied Lieutenant-Colonel

John Lilburn, by any words contained in the faid

banifhing Votes or Judgment, might legally and fe-

curely have lived in Wales all his days. But then

comes the faid Aft of January 30th, 1651, which

is called an Aft for the execution of the faid Judg-
ment of the 15th of January, 1651, given in Par-

liament againft Lieutenant- Colonel John Lilburn,

and it banifheth the faid Lieutenant-Colonel out of

England, Scotland, Ireland, and the Iflands, Terri-

tories and Dominions thereof: fo that here is a main

eflential difference betwixt the pretended Judgment,

and the Aft for the execution thereof.

The third difference betwixt them is this ; the

pretended Judgment of the 15th of January, 1651,
faith, That if the faid banifh'd Lieutenant-Colonel

John Lilburn fhall return into England, &c. at any

time after the expiration of the faid thirty days, he

ihall be proceeded againft as a Felon, and fhall fuffer

death accordingly.

But the faid pretended Aft of the 30th of January

1651, made on pretence for the execution thereof,

exprefsly faith, by way of addition, that if the faid

Lieut. Col. John Lilburn fhall return into England,

&c. after his banifhment, he dial! be, and is here-

by adjudged a Felon, and fhall be executed as a

Felon, without benefit of Clergy; fo that, my
Lord, they fay it is impoffible to draw up a legal

Indiftment upon the fore mentioned contradifting

Aft, Votes, or pretended Judgment.
Mr. Recorder. Well then, Mr. Lilburn, feeing

your Counfel are fo willing, as you fay they are, to

fign your Exceptions for good Law, the Court will

give you time till fix of the clock at night, to get

their hands to it, and will aflign you Counfel at large.

Unto which Mr. Lilburn replied, My Lord, I am
put upon a great ftreight.

Firft, In that the Seffions are holden a week after

they lhould ufually have been held; by means of

which length of time, moft of the great and chief-

eft, able, and moft learned Counfel of England, are

gone out of Town.
Secondly, Your Honour and the Court, hath ex-

haufted and fpent from Wednesday morning, till this

hour, before you would fully grant me that which
is my abfolute right by Law; by means of which

delay of time, I am afraid, I have by this loft all

my Counfel, that you have affigned me, that I can

fully reft upon, that were in Town when I named
them for my Counfel, and whom, if you pleafed

to have ordered it fo, I could have often conferred

with fince, though now truly, I am afraid they are

all gone out of Town upon the Circuit ; and if they

be, is it poffible that I fhould get their hands to

my Exceptions by fix a-clock ? And therefore that

we may delay no longer time in this Trial, I befeech

you without any more ado, accept of my own Ex-
ceptions under my own hand : I am fure I am the

moft concerned in them, and my life mult pay for

the faults in them, if there be any. And therefore

I pray accept of them without any more ado, under
Vo l. VII.

my own hand alone : I am fure my Counfel tell me,

you ought in Law to do it.

Recorder. Well, Mr. Lilburn, in fhort, the Court

tells you they cannot in Law, nor will not accept

them, without your Counfel fign them.

Lilburn. Really, Mr. Recorder, you drive me to

very great ftreights, in delaying me fo long my right

by Law, before you will fully grant it me ; it is an

apparent hazard, and a very great probability my
Counfel are all already gone out of Town : and

then after you have fo delayed me, to tie me up to

an unneceflary and unrequired in Law Punftilio, for

me to get my Counfels hands to my Exceptions in

fo ftiort a time, when in probability it is impoffible

it fhall or can be done.

Befides, my Lord-Mayor, confider of the incon-

veniency that Mr. Recorder would tie me to, which

is this ; I ftand here to plead for my life, and I am
commanded to put in my Exceptions againft the il-

legality of an Indiftment read unto me, and it may-

be it is evidently feen, known, or at leaft believed,

that I have feveral of the now prefent greateft men
in England, for my grand and chiefeft adverfaries ;

and therefore to tie me up in my cafe at all, to

bring in any thing under my Counfels hands, is a

fnareand danger to me: for we all know by expe-

rience, my Lord, how ealy it is for the great men
in power, right or wrong, to crufh and deftroy any

man that they in good earned fet themfelves againft

;

and it is apparent their Indignation is heated feven-

fold againft me (but I muft avow it, without any

the leaft juft ground or caufe) and it cannot chufe

but burn in a very great degree againft my Coun-
fellors, that fhall help me in Law to preferve my
life, againft their inr.iged and big fwollen malice.

And, my Lord, I am fure, almoft all thofe Coun-
fellors that you have affigned me, are not only men
of great eftates, but alfo men of great praftice,

which is their livelihood ; and 'tis poffible my con-

dition, before my Trial is done, will compel and ne-

ceffitate me, to fpeak that high and yet legal lan-

guage, that may ruin and deftroy my Counfel, either

to plead it, or fet their hands to it : and for me to

expeftor defire that from them, that fhall apparently

tend to the ruin and deftruftion of them and their

families ; when I am in fuch a mean, low, and poor
condition, as that I am able in no meafure, in the

leaft, to make them any part of amends, for that

ruin or lofs, they fhall or may fuftain, by too deep
ingaging for my prefervation ; I were an irrational,

unjuft, beaftly man to do it. My Lord, it is my
perfon at prefent now at the bar, that is in hazard

and jeopardy, and none elfe. And, my Lord, I

am long fince robbed of all my eftate, by the ty-

rannical will and arbitrary pleafure of Sir Arthur
Hajlerig ; and have long fince nothing left to buy
me bread, but what I borrow. And, my Lord, I

have now nothing to lofe but my Wife and tender

Babes, and my fkin ; and to die to me is gain, fo

I be not felo defe, a murderer of my felf: and there-

fore I befeech you, my Lord, let me put in my
Exceptions under my own hand.

Mr. Recorder. Mr. Lilburn, if you be fo earned

thus to do, wherefore do you fo much prefs for

Counfel learned in the Law to be affigned you ?

Mr. Lilburn. I will tell you prefently, my Lord :

in the Italian Hiftory of a Nobleman of Italy, and
otherwife, I have read and heard of Gujlavus Adol-

phus, that valiant and wife late King of Sweden ;

that although he was a moft expert Soldier, yet in

A a a all
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all difficult and knotty enterprizes that he did en-

deavour to undertake, he would call, all his able,

difcreet and understanding Officers together. And
becaufe, as Solomon faith, two is better than one, and
a three-fold cord it not eafily broken •, he would ad-

vife and confult with them all : but yet, being he

was, and did apprehend himfelf moil concerned,

and had the far greateft ftock to adventure in the

affair he went about, he would not abfolutely be

tied up in every pundYilio to their advice ; but be-

ing a very wife, righteous, juft, and withal valiant

man, it is therefore faid of him, when he had heard

with mature deliberation all their advices, he would
after that with a ferious confultation with his own
reafon and understanding, draw his own inferences

and conclusions, and with mettle and gallantry put

them only in fxecution. Even fo, my Lord, my Life

being at flake, although I have a little competency

of understanding, and mettle enough to execute a

thing ; yet being I am ignorant of the punctilios,

formalities or pra&ick part of the Law ; and being

that the Scripture faith, Woe to him that is alone, for

two is better than one, and a threefold cord is not

eafily broken ; on thofe considerations I am defirous

to confult with learned Counfel in the Law, efpe-

cially since it is my right by Law fo to do. But I

do assure you, my Lord, feeing God hath endowed
me with a good proportion of judgment and under-

ftandingto difcern of things, and feeing my adven-

ture is abundantly the greateft, i will not abfolutely

be tied up to follow my Counfels advice in all

things, neither will I do it, unlefs I like it very

well; but in most knotty, difficult and high cafes,

that is not fafe for them too deeply to engage in, for

Fear of their own ruin, and my abfolute inability in

any proportionable measure to requite them ; I will

therefore draw my inference and conclusions from

their advice and counsel, and manage them myfelf

in my own way, for the fafety and prefervation of

my own life. And therefore, my Lord, I pray

you again to accept of my Exceptions under my
own hand, without any more ado, that fo we may
fpeedily come to fome iffue of this tedious jangling

business.

Recorder. Mr. Lilburn, I tell you again, the

Court will not, nor cannot receive your Exceptions

without being figned by your Counfel ; and there-

fore to enable you to procure their hands, we will

give you an order at large, that fo you may fully

be ready by fix a-clock.

Mr. Lilburn. My Lord, I pray deliver the order

fpeedily to my father there in Court, left if it be ne-

ver fo little delayed, my Counfel be all gone out of

Town : which being by the Court affented unto,

the Copy of the order thus followeth

;

" London. A T the Goal-delivery of Newgate,

M\. July 16, 1653. Mr. Serjeant Glynne,

" Mr. Serjeant Earle, Mr. Maynard, Mr. Hale,

" Mr. Twifden, Mr. Wilde, Mr. Chute, Mr. Nor-.

" bury, and Mr. Webb, are by this Court assigned

" of Counfel, with John Lilburn, Gent, to perfect

" his Plea in Law, and deliver the fame under the

" hands of them, or one of them, before fix of
44 the clock this day in the afternoon."

Sadler.

Whereupon the Prifoner withdrew to his lodging,

and being brought to the Bar about fix a-clock at

night, Mr. Lee, the Clerk of the Court, preffed

very hard to him, to anfwer and plead to the In-

dictment, guilty or not guilty, befides whom, ftept

up another Gentleman in the Court, and he in a

mumbling manner preft fomething, at hard as his

flender abilities would enable him. Whereupon
Mr. Lilbnrn demanded to know of the Lord-Mayor,
what that newly-come Gentleman was, that was fo

far afraid to fpeak out his mind, that he could not
underftand what he faid. Whereupon anfwer was
returned, it was Mr. Hall, the Attorney of the

Dutchy, who was come thither to be a Profecutor
for the State or Commonwealth.

But Mr. Lilburn's chiefeft bufinefs being with the
Court, he accordingly applied himfelf to the Lord-
Mayor :

.My Lord, I defire to give yotir honour a true and
real account of all my tranfaiftions, fince I was laft

before you, which is this : You may remember at

my being laft at the Bar, I told you, I did verily

believe my Counfel were all upon the point of go-
ing out of Town ; in which regard I earneftly in-

treated you without more delay to deliver your or-

der to my father, that fo he might not fall fhort of
getting to my Counfel before they were gone ; but,

my Lord, at my departure from the Bar, as fooa
as I came to my lodging, I all on poft-hafte dif*

patched my coufin-germans, George and William

Lilburn, to Mr. Norbury, who they found juft ready

to mount on horfeback, to be gone out of Town,
and acquaint him by word of mouth, with the or-

der the Court had made, to assign him my Counfel

at large : and he was pleafed without any delay, in

his riding habit, to hasten to me, and ferioufly read

over my Exceptions, and fign them, and fo bid me
farewel, and is gone out of Town. But, my Lord,
that which I defire your honour to take notice of,

is, That if I had ftay'd till my father came forth

of the Court with your order, I had totally loft

Mr. Norbury, and he had abfolutely. been gone out

of Town, a good while before he could have got

to him.

In the fecond place, having fent my faid kinfmen
poft-hafte before to my Counfel, as foon as my fa-

ther came with your order, I polled him and my
brother-in-law away to Mr. Maynard; with whom
fpeaking at his own chamber, they found him sickly

and ill, and altogether unfit and unable to come to

me, by reafon of that little time he had to flay in

Town, thofe feveral things he had to do at his

chamber during his (laying, and the weakness of his

body, and the abfolute necessity of his being at a

place by a fix'd hour, or to run the hazard of lofing

fix hundred pound upon his own fcore : and if you
doubt any thing of this relation, they are here in

Court to declare the truth of it upon their Oaths

themselves. But, my Lord, though Mr. Maynard
could not well come to me, yet he was pleafed to

flay at his chamber, till my father fetch'd my Pa-

per and Exceptions from me ; which with feriouf-

nefs reading, he hath alfo figned them, which I have

now in my hand. But, my Lbrds, from both my
Counfellors, efpecially Mr. Maynard, I perceive I

am very much blamed for my ignorance and folly,

in not, when I demanded the Copy of my Indiclment,

as my right by Law, demanding Oyer, or hearing

in open Court, of the Acl of Parliament, the Judg-

ment upon which it is grounded, and the Crimes upon

which the Judgment is grounded ; which, I under-

ftand from them, fhould be exemplified under the

Great Seal of England, and ought fo to be here re-

maining in Court.

Mr.
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Mr. Recorder replied, Mr. LUburn, we know of

no fuch thing, the Records of the Ads of Parlia-

ment are at Weftminfter, in the Clerk of the Parlia-

ment's hands, and there you may have them.

Mr. LUburn. Good Mr. Recorder, interrupt me
not, but let me go on ; I fay, my Counfel tells me,

I ought, as my right by Law, to have demanded
Oyer of the [aid AEl, Judgment and Crimes, and after

I had feen them under the Broad Seal of England,

and heard them read in open Court, I ought, as my
right by Law, to have demanded copies of them all

three, and they ought not to have been denied me ;

that fo I might have been fully enabled all at once

to have returned Exceptions at large to the Indict-

ment, the Act upon which it is grounded, the Judg-
ment upon which the Aft is grounded, and the

Crimes, which is the original of all. And if no le-

gal Aft can be produced, they tell me the Indict-

ment, and all proceedings upon it, are void and null.

And they alfo fay, if no legal Judgment can be pro-

duced, they tell me the Act for the execution of it is

null, and falls to the ground. And they alfo fhy,

if no Crimes in Law can be produced upon which

the Judgment is legally founded, all is at an end,

becaufe what is not good nor found in its original in

Law, can never be made fo by tract of time ; and

what is not found and fubftantial in its foundation,

can never be made fo in its fabrick or building. But

yet, my Lord, they fay it is not too late for me yet

to infift upon the Oyer as my right by Law : I con-

fefs, my Lord, their time would not permit either of

them to flay in the Town, to draw me up the for-

mal draught of fuch a claim, much lefs would it per-

mit them to ftay in Town till it was ingroffed in

Parchment, that fo_they might fet their hands unto

it. But, my Lord, according to thofe legal instruc-

tions that I have largely received from my Counfel

;

I have got fuch a Paper formally in Law drawn up,

and it is here ingroffed in Parchment, and figned

with my own hand. And, my Lord, I here tender

it unto the Court, with two (hillings as the Clerk's

fee, to enter it upon Record at his peril. The Copy
of which Parchment thus followeth :

At the Seffions of Peace held for the City of

London, at Juftice-Hall in the Old-Bailey,

now fitting this prefent 16th day of "July,

1653.

$he Keepers of the Liberties e/England, by Authority

of Parliament, againft John Lilburn, now Prifoner

at the Bar.

TH E faid John LUburn, Gent, the now Prifo-

ner at the Bar, fuppofed to be indicted by that

name, brought to the Bar, and now appearing in

perfon, having heard the faid Indictment read in

thefe words, to wit.

London Jf. The Jurors for the Keepers of the Li-

berties of England, by authority of Parliament upon
their Oaths, do prefent, that in and by a Statute

made in the Parliament of this Commonwealth of

England, holden at Weftminfter in the County ofMid-

dlefex, the 30th day of January, in the year of our

Lord 1 65 1, intitled, An Acl for the execution of a

Judgment given in Parliament againft Lieutenant'

Colonel John Lilburn ; it was enacted by the faid

Parliament, and by the authority of the fame, That
the faid John Lilburn, fliould (within twenty-days to

be accounted from the 15th day of January (1651,)
Vol. VII.

depart out of England, Scotland, Ireland, and the

Iflands, Territories and Dominions thereof. And in

cafe the faid John Lilburn, at any time after the ex-

piration of the faid twenty days, to be accounted as

aforefaid, fliould be found, or fliould be remaining

within England, Scotland, Ireland, or within any of

the Iflands, Territories, or Dominions thereof 3 the

faid John Lilburn fhould be, and was thereby ad-

judged a Felon, and fliould be executed as a Felon,

without benefit of Clergy.

And it was alfo enacted by the authority afore-

faid, That all and every perfon and perfons, who
fliould after the expiration of the faid twenty days,

wittingly relieve, harbour, or conceal the faid John
Lilburn, he being in England, Scotland, Ireland, or

any the Territories, Iflands, or Dominions thereof,

fhould be thereby adjudged acceffary of Felony after

the fact. And all Judges, Juftices, Mayors, Bay-

liffs, Sheriffs, and all other Officers, as well military

as civil, in their refpective places, are thereby re-

quired to be aiding and affiftihg in apprehending the

faid John Lilburn, and in putting the faid Act in due

execution, as in and by the faid Act of Parliament

appeareth. And that the faid John Lilburn, late of

London, Gentleman, the Statute aforefaid not weigh-

ing, nor the punifhments therein contained any whit

fearing, after the expiration of the faid twenty days,

to be accounted from the faid 15th day of January^

1651, as aforefaid ; to wit, the 15th day of June,

in the year of our Lord 1653, was found, and was

felonioufly remaining within England aforefaid ; that

is to fay, at London, to wit, in the Parifli of Giles

without Cripplegate, in the Ward of Cripplegate,

London aforefaid, againft the form of the Statute

aforefaid, and againft the publick Peace, &c.

Sadler.

Which being heard and read, he faith, that it

appears by the faid Indictment, that he ftands in-

dicted by the name of John Lilburn of London, Gen-

tleman, by virtue of an Act of Parliament made the

30th chy of January 1651-, grounded upon a fup-

pofed Judgment given in Parliament againft him
the faid John, or one Lieutenant-Colonel John Lil-

burn, for feveral crimes and mifdemeanors therein

contained. And therefore he the now Prifoner at

the Bar, doth humbly pray Oyer, or hearing of the

faid Act, Judgment, and fuppofed Crimes men"
tioned in the faid Act, according to Law, and under

the Great Seal of England, to enable him to plead

thereunto. And he will ever pray for your Honours
and Bench.

John Lilburn.

Which being handed into the Court, Mr. Recorder

looked upon it, and faid Mr. Lilburn, this is not

figned under your Counfel's hand ; the thing that

we expect is your exceptions figned by your Counfel

:

what call you this Parchment ?

Mr. Lilburn. I know not, Sir, what more pro-

perly to call it, than my legal demand of Oyer, or

hearing in open Court the Act of Parliament, upon

which the Indictment is grounded, and the Judg-
ment upon which the Act is grounded, and the

Crimes which is the foundation of all. And, Sir, let

me tell you, my Counfel commands me to infift, and

dwell upon the demand of Oyer as my right, and as

the chiefeft fhield and buckler I have to defend my
life : for they fay, if no legal crimes can be pro-

duced upon which the Judgment was grounded, all

A a a 2 is
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is at an end, and there can be no more proceedings

againft me. And I am fure, there can be no feloni-

ous crimes in Law produced againft me, for I never

committed any in all my days, never was any legally

fo much as pretended to be laid unto my charge :

therefore, my Lord, as my Birthright, and Inheri-

tance, I demand the benefit of the Law, which is

Oyer, or hearing of the Aft, Judgment, and Crimes.

But the Recorder, the Lord-Mayor, and feveral

others endeavoured to interrupt him.'

Whereupon he cried out again and again, My
Lord, rob me not of my Birthright, the benefit of

the Law, but let, me have Oyer ; which again and

again, I demand as my right, and inheritance. But

four or five in the Court again interrupting him,

viz. the Lord-Mayor, Mr. Recorder, Mr. Attor-

ney-General Prideaux, and mumbling Mr. Hall;

My Lord, rob me not of my Birthright, the benefit

of the Law, nor interrupt me nor, but give me free

liberty to fpeak for my life. And, my Lord, if

you will be fo audacious and unjuft in the face of

this great auditory of People, to deny me, and rob

me of all the rules of Juftice, and Right, and will

forcibly ftop my mouth, and not fuffer me freely to

fpeak for my life according to Law, I will cry out

and appeal to the People, and do cry out, and ap-

peal to all the People that hear me this day ; how
that my Lord-Mayor, and this Court, by violence

rob me of my Birthright by Law, and will not fuffer

me to fpeak for my life. At which the Court being

in a great heat and rage, Mr. Recorder fent the Pri-

foner his parchment, and money out of the Court

again •, but he would have none of it, butcommanded
the Clerk again to receive it, and enter it upon Re-

cord at his peril.

Mr. Attorney-General Prideaux being very bufy

to hold the Prifoner to queftions to infnare himfelf,

as whether he was that John Lilburn meant, and in-

tended in the Indictment and Aft or no, and to

Have him off from purfuing his juft demand of Oyer

;

which the Prifoner perceiving, falls upon the faid

Mr. Prideaux to this effeft :

My Lord,

I had thought the other day I had faid enough to

have filenced that Gentleman at this place ; but my
Lord, feeing he will (till needs be doing, and fpeak-

ing, I befeech you, my Lord, let me defire to be

fatisfied, and to know in what capacity that Gentle-

man is here at this place ; for I am fure, my Lord,

he is no Judge of the Law, nor no Citizen, and

therefore cannot as a Juftice of Peace fit upon the

Bench, as one of my Judges. And, my Lord, if he

be my profecutor, as he is Attorney-General, he can

be no more ; and if fo, my Lord, it is an amaze-

ment to me, that your Lordfhip and the Court will

fo difhonour yourfelves, as to fuffer a bare profecu-

tor to fit amongft you upon the Bench, as one of the

chiefeft of you, with his hat on his head. My
Lord, do that which becomes you, and thruft him
down to the Bar, and there let him (as I do) ftand

with his hat in his hand, and know his office and

duty, and prate there. But, my Lord, whether he

fits as my Judge, or my Profecutor, he is no com-
petent man to be in either place ; becaufe, my Lord,

he is legally an impeached Traitor, by one Efquire

Elliot, now Prifoner in Newgate ; who, my Lord,

avows to me, that he hath long fince before the

Lord Chief-Juftice Rolls, and the reft of the Judges

of the Upper-Bench, legally and formally in Law,
exhibited a charge of High-Treafon againft him ;

which he avows the Court hath accepted of, and
recorded as formal in Law, and . required of him
to enter into great bonds to profecute it, and make
it good : and, my Lord, here is a duplicate of the
faid charge of High-Treafon, which the Efquire's

own hand gave unto me as a true copy. And be-
fides, my Lord, he further vows to me, that the

Attorney-General, by reafon of his late power and
greamefs in Parliament; the faid Attorney-General
ftands out in contempt, and fcor'n of the Law, and
neither will, nor dare anfwer his faid charge of High-
Treafon ; in which regard of his contempt of the

Law of England, through his own acknowledged
guilt thereby, he hath almoft brought him at Law,
to be out-lawed as a Traitor : which he avows, as

foon as it is perfected, whenever he can meet the

faid Attorney - General, and apprehend him, he
will without any more ado execute him as a Trai-

tor.

In all which regards, my Lord, I do avow Mr.
Attorney-General, in Law, to be altogether uncom-
competent, either for my Judge, or Profecutor, or
any man's elfe whatfoever ; or fo much as to be at

liberty, to converfe with the honeft and untainted

People of England, till he hath yielded conformity

to the Law, and anfwered to his faid charge of
High-Treafon. Unto which Mr. Recorder feemed
to make fome anfwer in the Attorney- General's be-

half, (which the penman hereof not well hearing,

cannot fet down.)

But Mr. Recorder fell upon the Prifoner, and
told him how he had trifled away the time of that

Court, and had had more favour than any Prifoner

ever had.

Mr. Lilburn endeavouring to reply, the Court
over and over, again and again interrupted him

;

but he would go on, and crying out, faid to this

effeft : Mr. Recorder, I wonder you are hot afha-

med to tax me with trifling away time, when it is

only yourfelf, and the Court that are truly guilty of

it ; in making me fpend my lungs, and my fpirits

for two or three days together, to plead and con-

teft with you, before you would grant me that,

which is fo abfolutely my right by Law, as a Copy
of my Indictment is : fo that, Sir, with your favour,

it is you that trifle away time, and not I. And
whereas you fay, I have had more favour than ever

Prifoner had ; I wonder, Mr. Recorder, you are not

afhamed fo to fay : for what favour at all have I had,

when I have not yet enjoyed fo much as the Law
allows me ? Sir, let me tell you, the learned men of

the Law, the Lord Chief-Juftice Rolls, and the

Judges of trie King's or Upper-Bench, allowed the

Lord Mmcguire, that arch bloody Irijh Rebel and

Traitor, who was indifted before them for his life,

a thoufand times more favour than you do me : for

although his crimes were notorioufly wicked, even

in the eye of the common or known Law of Eng-

land, and obvious and perfpicuous almoft to the fight

of every eye ; yet when he made, as my information

hath often told me, but one fingle exception in a

punftilio, or formality about his Peerage, againft

his Indictment, the Judges affigned him learned

Counfel in the Law to plead it, and time enough for

him and them to ftudy and frame their Arguments

in Law upon it.

Mr. Recorder. Mr. Lilburn, you tell us much
of the advice your Counfel has given you about

the Oyer, can you fhew us their advice under their

hands ?

Lilburn. Yes, Sir, that I can.

Recorder.
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Well, produce it.

Sir, do ye mean to the point of the

Recorder

Lilburn.

Oyer ?

Recorder. Yes.

Lilburn. Well then, Sir, it may be as to the punc-

tilio of a word, I have miftaken you, but I am Jure

I have it under one of their hands, and two Wit-
neffes at the Bar to depofe it upon Oath, that the

other exprefly advifed ir, as the main effential thing

to my life, and welJ-being.

Recorder. Mr. Lilburn, for all your pretence of

integrity, the auditors may take notice, that you
aver a falfhood in the open Court, that you are not

able to make good.

Mr. Lilburn. In the midft of thofe many and eager

interruptions that I meet with from three or four of

you at a time, it is eafy for a ftronger memory than

mine, to let a flip fall in the punctilio of a word ; but,

Sir, to the utmoft of my difparagement, and difad-

vantage, make the worft of it you can ; and fee what

it can amount unto. For in the firft place, I do avow
with my life, that I faw Mr. Norbury, with his own
hand write thefe very words, upon the back of the

Copy of the Indictment, which is here in my hands,

and are as followeth :

Mr. Lilburn ought to fee the Certiorari, and the

Return of the Certiorari ; and if the AH be certified
' without the Judgment, which is recited therein, all is

invalidfor the Commonivealth.

Mr. Steele was pleafed to fpend fome time upon
cavilling at Mr. Lilburn's mifpronouncing the word
Certiorari ; although he had formerly told the Re-
corder, he neither underftood Latin, nor French,

nor could well read either of them. And then he

told them, that moft Lawyers hands were very ill to

read, by perfons that were not well acquainted with

them ; but, Sir, faith he, here is Mr. Norbury's

own hand, and I do avow it upon my life for a

truth, that my eyes faw his own hand and pen

write it.

Secondly, If my memory miftake not, I have

Mr. Maynard's hand to the fame thing alfo : in thofe

inftructions that Mr. Maynard under his hand fent

me, by my father and brother this day, both of

whom are here prefent in Court, upon their Oaths

to juftify, that if it be not plainly expreffed under

his hand, that by word of mouth, it was the princi-

pal inftruction he gave unto them, to give unto me
to infift upon, as my right, to demand the Oyer, &c.
But, Sir, as for the paper itfelf, there-it is, read it;

which paper followeth in thefe words
:

'

Itfaid, that John Lilburn the 1 5th of June 1653,
was found, and was felonioufiy remaining in England.

'This is infufficient, for it is not faid that he was felo-

nioufiy found ; fo that the being found in England is

not laid within the lndiflment. Secondly, And was
felonioufiy remaining ; it fhould be faid, was then and
there felonioufiy remaining. So there is no Felony

charged in his being found. There is no time charged

of that which is laid as a Felony. John Maynard,
the 161b of Ju\y 1653.
And by way of poftfcript in the fame hand, there

are thefe words, That the Prifoner at the Bar is to de-

fire, that be may have Counfel to plead his Excep-

tions. And in the fame paper, in fomewhat a dif-

ferent hand, there are thefe very words, I pray the

Oyer of the ASl of Parliament the Indictment is

grounded upon ; pray enter it upon Record, accept of
no Copy but thefight of the Record under the Broad

,
Seal. Which paper the Recorder reading, and fe-

rioufly viewing, faid, Mr. Lilburn, this paper will

not reach your purpofe ; for thofe lines that feem to

be Mr. Maynard's, are not home to the thing in

hand, and thofe lines that are for your purpofe are

in a quite different hand.

Mr. Lilburn. Well, Mr. Recorder, it matters not

much, for I am fure the paper is not in the leaft of

my writing ; for I had it as it is from my brother,

that I fent to Mr. Maynard with my father about

my bufinefs, and I am fure it either all is Mr. May-
nard's hand, or my brother's ; who writ down from

the words of Mr. Maynard's own mouth, thofe in-

ftructions that he gave unto him and my father, for

me to dwell and infift upon, and to venture and caft

my life upon. There they both are, I pray admi-

nifter unto them both their Oaths, that they may
freely fpeak before the Court, what Mr. Maynard
faid unto them in this particular point about thtOyer,

&c.
Whereupon old Mr. Richard Lilburn the Prifo-

ner's father, with his fon-in-law Mr. Thomas Gore±

began to fpeak, and to juftify what the Prifoner had

alledged ; but the Court interrupted them, and com-
manded them to be filent, and would not let them

go on. But Mr. Recorder, taking liberty to fpeak

as long and as often as he pleafed, took the liberty

feveral times to calumniate, and render odious the

Prifoner at the Bar, for averring a falfhood in the

open Court ; and fo fometimes did the Lord-Mayor
alfo, although his Honour was pleafed to fhew Mr.
Lilburn a printed Petition a day or two before, arrd

did folemnly in the face of all the Court aver, that

the Woman, pointing to Mrs. Dormer, then a Pri-

foner at the Bar, had avowed that fhe had the faid

printed Petition, and others of the fame kind, from

Mr. Lilburn. Upon which the faid Mrs. Dormer
openly cried out, That's faife, my Lord, I never faid

any fuch thing in my life.

Upon thefe furious hurley-burleys, that happened

betwixt the Lord-Mayor, Mr. Recorder, the At-

torney-General, and mumbling Mr. Hall the Attor-

ney of the Dutchy, and Mr. Lilburn Prifoner at the

Bar-, Mr. Lilburn's father, and his brother-in-law

Mr. Gore, and one Mr. Thomas Haws, but efpeci-

ally Mr. Thomas Prince, preffed to fpeak •, but could

not be permitted, but were again and again inter-

rupted and filenced.

But Mr. Prince preffed hard on, and told the

Lord-Mayor to this purpofe ; That it was the known
Law of England, than any by-ftander whatfoever

might fpeak for the Prifoner's benefit at the Bar,

efpecially when they apprehended the Prifoner was

like to be wronged, and denied his birthright, the

benefit of the Law ; and this privilege, my Lord,

by order of the Court, you have granted me, and

other of Mr. Lilburn's friends as our right by Law;
to fpeak in his behalf, when we fee things urged

againft him, againft reafon and right ; and there-

fore, my Lord, the thing that Mr. Lilburn demands
about his Oyer, or hearing read the Act of Parlia-

ment, upon which the Indictment is grounded, and

the Judgment upon which the Act is grounded, and
the crimes that ought to be the original of all, is fo

effentially his right, that it is an amazement to me
to fee it difputed : and alfo it is a wonder to me, that

any man that pretends fo much as to know the very

firft Rudiments, or the very firft footfteps of the

Law, as Mr. Recorder doth, fhould endeavour to

deny fuch a thing fo commonly practifed in every

ordinary Court of Juftice, in the cafe of every or-

dinary Bond and Bill that a fuit is commenced up-

on.

The
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The Court with violence and fury interrupting

him, and filencing him ; and Mr. Recorder com-
manding the Prifoner at the Bar at his peril to deli-

ver in his Exceptions before it was too late to re-

ceive them, and Mr. Z/tf//mumbiingly preffing again

and again to pafs fentence of condemnation upon

him ; and the Attorney-General upon the Bench

clofely preffing to hold him to the point, and not let

the Prifoner have any elbow-room to go from it

;

and Mr. Lee the Clerk of the Court, (like a molt

deteftable Tyrant) preffing to gag the Prifoner at

the Bar, that fo he fhould fpeak no more, and im-

mediately pafs fentence of condemnation upon him,

and take him away : the Prifoner clearly perceiving

the violence and fury of the Court, with an extream

eameft, ardent and fierce, and fiiril), loud voice,

cried out;

My Lord, will you murder me without right of

Law, by robbing me of my Birthright, and denying

me of Oyer, which is as much my right by Law, as

the blood that runs in my veins ? My Lord, are you

afraid, and afhamed to produce that AH of Parlia-

ment, upon which you pretend to ground your In-

dictment ; upon which you would take away my
life? My Lord, if you thus proceed, you will give

me and the people caufe to believe, that there never

was fuch an Aft of Parliament as you pretend, nor

fuch a Judgment as it pretends to be the executor

of; nor no fuch crime ever committed or afted, as

any Judgment of Felony can be imagined to be

grounded upon ; but that rather all your proceedings

againft me from firft to laft, is a malicious pack'd

confpiracy againft me, to murder me, and without

ground or caufe to take away my life ? for whofe life

have I felonioufly taken away, or endanger'd? And
if none of all thefe things in the leaft can be laid unto

my charge, or never were, where is the aft of Fe-

lony that I have committed, upon which I am en-

deavoured to be hanged ?

But the Officers crying out, Hear the Court, and
the faid mumbling Mr. Hall ftill finging his pitiful

ill-tuned fong of preffing for Judgment againft the

Prifoner ; and fo many of the Court fell upon him
at once, to deliver in his Exceptions before it was

too late, as made the proceedings of the Court full

of confufion.

Mr. Lilburn. My Lord, I may not part with my
Exceptions till my demand of Oyer be read ; my
Lord, my able and honeft Counfe), both of them,

in both of whom I have found a great deal of faith-

fulnefs and truth to me, have commanded me to

dwell upon my demand of Oyer, as upon my life,

and as upon a thing that is my undoubted right by

Law, that cannot, nor ought not to be denied me.

My Lord, the fecurity of my life lies in it ; and if it

be granted me, I am for ever out of all danger of

gunfhot, becaufe it is poffible you cannot produce

one line of a legal Aft of Parliament, nor one fylla-

ble of a legal Judgment ; nor, I am fure of it, fo

much as any fhadow of pretence of a legal crime of

Felony to be the foundation of all : and if fo, they

tell me abfolutely all your proceedings againft me are

at an end, and I am fafe and fecure. Therefore, my
Lord, I again and again prefs, to leave the Court

without excufe, and do demand before all thefe peo-

ple Oyer, or hearing of the Aft, Judgment and

Crimes, upon which your Indiftment is grounded,

as a thing that is as much my right by Law, as the

blood that runs in my veins: therefore, my Lord,

deny it me not.

Mr. Lilburn, faith the Recorder, it is late, and
•we cannot fpend much more time about your bu/inefi ;

and the Court hath already told you, they neither will

nor can receive in your parchment for Oyer, without

your Counfeljign it.

Mr. Lilburn. Alas, Sir, I have dealt faithfully,

and truly with you, and told you, that it- is drawn
up by their inftruftions: but really and truly they

were both gone out of London, before pen could be
put to paper to draw the rough draught of it ; and
therefore it was impoffible to get their hands to the

ingroffed copy. Wherefore I befeech the Court to

give me time but till Monday morning, and I will

fend after them for their hands ; and engage not

only to get their hands to the parchment, but to

bring one or both of them to this Bar, to juftify their

inftruftions to me, and that their inftruftions are

Law. Therefore, my Lord be pleafed to grant me
but till Monday morning, and I will have them here,

although I borrow money to fend two Coaches with

fix horfes a-piece to fetch them back.

Lord- Mayor. JVi?, the Court breaks up to-night,

and therefore we cannot give you till Monday.
Recorder. Mr. Lilburn, feeing you injiji fo ftiffiy

upon it for your Oyer, I will tell you what we will

do with you : put in your Exceptions to-night, which

you have under your Counfel's hands, and the Court

will affure you that in cafe your Counfel at our next

meeting aboutyour bufmefs, will avow that your parch-

ment for the demand of Oyer is Law, we will grant

ityou ; audyour putting in your Exceptions now, Jhall

be no prejudice to you in any kind.

Mr. Lilburn endeavouring to fpeak, to clofe with

him, feveral of his honeft and true friends that flood

by him, cried out, there was a fnare laid for him,
and bid him rather die than go an inch from his

Counfel's honeft, juft, and fafe inftruftions. At
which the Court grew very angry, and judgment
again began to be preffed againft the Prifoner at the

Bar : and the Court required the Exceptions, with-

out any more ado, to he delivered in.

Mr. Lilburn. Well then, my Lord, feeing I have
done my utmoft to obtain my right by Law, which
is to have the Oyer of the Aft, Judgment,and Crimes,

upon which the Indiftment is grounded, and it will

not be granted me, but the Court hath over-ruled

me ; therefore, my Lord, to let all the world know
that I am no baffler, nor procraftinator of time, nor
have any thing of guilt, fear, or dread within me,
although it be never fp much to my wrong, and tend

never fo much to my apparent difadvantage or my
ruin, I will clofe with Mr. Recorder, and immedi-
ately deliver in the Exceptions that I have in my
hand already, figned by my Counfel, as a part of my
Exceptions; provided he will diftinftly repeat over

the promife of the Court, and enter it upon record

in the Court's Books, and order the Clerk immedi-
ately to draw up an order upon it, as large at it is in

itfelf, and give it me legally figned before I ftir from
the Bar.

No, faith Mr. Recorder Steele, Mr. Lilburn, the

doing of that that you require, would take up too much
time, and therefore the Court cannot do it : but they

will make good what I have faid unto you.

Whereupon, Mr. Lilburn repeated what Mr.
Recorder, (in the name of the Court) had promifed,

and faid, Sir, is not this that the Court will ftand

to ? Yes, faith the Recorder. Then, Sir, I befeech

you, in the audience of all thefe people, (that they

may bear witnefs) repeat it over again yourfelf.

Which
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"Which he did : and Mr. Lilburn clofed with him,

and accordingly delivered in his Exceptions.

And at his coming to his Lodging, fome of his

friends drew up the promife of the Court in wri-

ting, and fet their hands to it ; which thus fol-

loweth

:

That if Mr. Lilburn would deliver in the copy of

bis Exceptions ; the not granting at this time his

Oyer fhould be no prejudice to him. And further,

That the Court was to confider of a time to have

the Exceptions debated by Counfel : and if the

Counfel of John Lilburn, Gentleman, when they

came to plead to the- Exceptions, conceived it ne-

ceffary and right to have the Oyer, that then it

Jhould be granted him, before any proceeding upon

the Exceptions fhould be, as if the Exceptions

were not delivered into the Court.

Witnefs, Richard Lilburn, George Wade, Tho-
mas Webbbe, George Lilburn, jun.

William Lilburn.

Mr. Lilburn. My Lordj I here deliver your

Lordfliip and this honourable Court, part of my
Exceptions under my own and my Counfellors

hands : but, my Lord, I have many more to make,

when I mail hear the Oyer, and have copies of the

Aft, Judgment, and Crimes according to my
rightj that your Indictment is grounded upon.

And then fpoke as follows

:

My Lord,

I
Have given into the Court my demand for Oyer,

fairly ingroffed in parchment under my hand,

and part of- my Exceptions againft the Indictment,

which are very difficult points in Law, and beyond

my reading and fkill fully to argue, and therefore I

muft depend upon my learned Counfel for that.

It was never denied the worft of Traitors to have

copies of their Indictments, and Counfel to argue

the points of Law for them. The Lord Macguire,

the great bloody Rebel of Ireland, indicted for

Treafon lately at the Upper Bench, had his Counfel

to argue before the learned Judges thereof, when he

was indicted for High- Treafon, and fpent much
time only about his tide of Baron. Duke Hamilton,

Lord Capel of late, and the Lord Caftlehaven for-

merly, were never denied it, nor the Earl of Straf-

ford: yet all thefe perfons were tried for fads that

were crimes in the common Law, for treachery, and
bloodfhed, and foul offences, fuch as the Law of
Nature forbids and abhors, (and had Laws made
before their facts to be their guide). But my only

crimes are, that my name is John Lilburn, and that

I am in England, my native country ; and the matter

of Law that rofe in their cafes, was only upon the

formality of the Indictment or charges againft

them, and confequently lefs need of ferious argu-

ments in Law ; yet the Law is fo tender of blood

and life, that it takes away no advantage from any

jpan whofe life is in queftion or danger.

But, my Lord, I befeech you confider the difficulty

of my cafe ; the very crimes whereof I am accufed,

have no foundation in the Common Law, I am only

accufed for being in my native country ; and the

pretended Law againft me lays no crime to my
charge : I have wronged no man in his property ;

I havedefigned no evil againft my country; I have
hurt no man in his liberty, nor life, nor member.
The very crime laid to my charge, may be called

a point of Law : it is fuppofed to arife upon the

breach of a pretended Act of Parliament, fo that

it is not in matter of form, or in the formality, or

nicety of proceedings againft me, that the point in

Law arifes in my cafe : it is about the nature of the

crime itfelf, whereof I am accufed, and therefore

Counfel learned in the Law is more neceflary in my
cafe, deliberately and maturely to argue it before

all the learned Judges of the Law in England, than

in any cafe that hath been tried in England this five

hundred years; here is no light to lead my Judges
in their judgment, but the very light of the Law
itfelf, being a ftrange kind of fingle Act made in a

ftrange kind, or unknown and unheard-of manner.

Here is no precedent, no example to help them : the

like cafe, 1 dare avow it, was never tried in England
before, and all England, and their pofterities, yeathe
babes in their mother's wombs, are concerned in the

event of my Trial. Whatfoever is the iffue of my
Trial, will hereafter be drawn into a precedent, either

for the good or evil of all the people of England.

Befides the fhedding of my blood without caufe or

reafon, muft needs bring guilt, punifhment, and
mifery upon the caufers and permitters thereof. Re-
member righteous Abel's cafe, Naboth and Uriah

:

therefore 1 hope much caution will be ufed in deter-

mining the difficult points of Law in my cafe. My
Lord, not for my own fake, for the fparing of my
blood, though I am bound to preferve it, if I can,

by the great Law of Nature ;
yet, my Lord, if

my life were only at the flake, I could contemn it,

if I faw my contempt of it might ferve my Coun-
try, and reftore it to its liberty and freedom. But
when the liberties of millions of perfons already in

being, and yet un-born, which confift and fubfift in

being ruled by written Laws and Rules ; when thefe

are at the ftake, I hope the difficulties of the Law in

this cafe, fhall be ferioufly weighed, and folemnly

debated by the moft experienced men in the Law
in the whole Nation.

The Copy of the fore-recited Exceptions thus

followeth

:

The Exceptions of John Lilburn, Gent. Pri-

foner at the Bar, to a Bill of Indictment
preferred againft him, grounded upon a
pretended Act, intitled, An ASl for the

execution of a Judgment given in Parlia-
ment againji Lieutenant-Colonel John Lil-
burn ; which Judgment is by the faid Act
fuppofed to be given the 1 5th day of Ja-
nuary, 1 65 1.

TH E faid John Lilburn, Prifoner at the Bar,
faith, That the faid Indiftment is inefficient,

in the Law, in matter, fubftance and form. And
he humbly offereth thefe Exceptions following a-

gainft the fame.

Exception 1. For that the faid Indictment is

grounded only upon an Act intitled, An Ac! for the

execution of a Judgment given in Parliament againft

Lieutenant-Colonel John Lilburn. And it doth not
appear, either by the title of the faid Act recited in

the Indictment, or by any thing contained in the

faid Aft, that either the faid Aft itfelf, is an Aft
of the Parliament of the Commonwealth of Eng-
land, or of the Parliament fitting at Weftminfler ;

or that the faid fuppofed Judgment, for the exe-
cution whereof, the faid Aft is fuppofed to pro-
vide, was given in the Parliament of the Com-
monwealth of England, or in the Parliament fitting

at
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at Weftminfter ; nor yet when the faid Parliament

did commence or end, or whether the fame was

held by prorogation or otherwife. And it is evi-

dent in Law, that no Law could at that time be

made, but by the Parliament of the Common-
wealth of England; for by the Law then in being,

the power of makingLaws was only in thofe per-

fons which were known and diftihguifhed by that

title of the Parliament of the Commonwealth of

England: and in that name only Addreffes were

made to them, both by the people of England,

and by all foreign States and Princes, and all Ad-
dreffes refufed that wanted that title. Now for

ought that appears in the faid A<t, whereupon the

faid Indictment is grounded, it may be as well an

AcT: of Parliament in France, or Scotland, or Na-
ples, as an Act of the Parliament of the Common-
wealth of England; fo that it doth not appear,

that the faid Indictment is grounded upon any Law
of England ; or that John Lilburn, Prifoner at the

Bar, is indicted for any fact that is a Crime by any

Law of England, and then the fame is void in

Law.
Exception 2. The faid Indictment is grounded

upon the fore-recited Act, intitled, An Abl for the

execution of a Judgment given in Parliament againft

Lieutenant-Colonel John Lilburn; and fo relates on-

-

]y to fome Judgment fuppofed to be given in Par-

liament againft the faid Lieutenant-Colonel John
Lilburn ; and if no fuch Judgment were given, the

Act were void, and the Judgment alfo. Now it

doth not appear, that any judgment for any Crime
whatfoever, was given in Parliament againft the

faid Lieutenant-Colonel John Lilburn. 1. Before

any Judgment can be given in Law againft any Eng-
lijhman, for any Crime, there muft be either an In-

dictment, Prefentment, or fome Information or

Accufation againft him, to that Court that judgeth

him, for fome Crime fuppofed to be committed by

him. 2. The party accufed muft either appear be-

fore that Court, or be out-lawed for not appearing.

3. If the party appears, he muft either confefs the

Crimes or Mifdeameanors, whereof he is accufed,

or elfe plead to the Indictment, Prefentment, or

Information, or Accufation againft him, and come
to Trial thereupon. And as fome of thefe ought

in Law to precede a Judgment againft any Englifh-

man, fo alfo fome of thefe afore- mentioned pro-

ceedings, in order to a lawful Judgment, ought to

be entered upon fuch Record, wherein any fuch

Judgment is entered ; and unlefs it doth appear up-

on the Record, wherein any Judgment is entered

againft any Englijhman for any Crime, that fome
fuch proceedings as abovefaid, hath been made be-

fore the Judgment paffed againft him, the Judg-
ment is to be holden for erroneous and void, and

ought fo to be reputed. Now it doth not appear

either by the faid pretended Act, as it is recited in

the Indictment, nor by any Record of the fuppofed

Judgment produced, nor any otherwife, that there

was any Indictment, Prefentment, or Information

to the Parliament of the Commonwealth of Eng-

land, againft the faid Lieutenant-Colonel John Lil-

burn ; or if there were, it doth not appear, that he

ever appeared to the fame, nor that he was ever

out-lawed for not appearing : neither doth any plead-

ing by the faid Lieutenant-Colonel John Lilburn, to

any fuch Indictment or Information appear, nor any

Trial of him for the fame. And therefore if any

fuch pretended Judgment be entered, as the faid

fuppofed Act, and the Indictment of John Lilburn,

4

Prifoner at the Bar, thereupon doth relate unto, the

fame is erroneous and void in Law ; and by confe-

quence the faid Indictment is void.

Exception 3. The faid Indictment is erroneous and
infufficient in Law, for that it is only grounded up-
on, and recites an Act, which Act is declared to be
made for the execution of a Judgment paffed in

Parliament againft Lieutenant-Colonel John Lil-

burn, the ^th day of January, 1651 ; when in

truth there was no fuch Judgment, either in matter
or form, paffed in Parliament on the faid 15th day
of January, 1651 •, as is enacted by the faid fup-

pofed Act, to be executed againft the faid Lieute-

nant-Colonel John Lilburn ; aad as is alfo recited in

the faid Indictment, to be enacted by the faid Act,
to be put in execution againft him. Firjl, There
was no Judgment pafftd in Parliament upon the

faid 15th of January, 1651 ; that the faid Lieute-

nant-Colonel John Lilburn fhould depart out of
England within twenty days, after the faid 15th day
of January, 165 1, as is mentioned in the faid Indict-

ment. Secondly, There was no Judgment paffed in

Parliament, upon the faid 15th day of January,

1651, that the faid Lieutenant-Colonel John Lil-

burn fhould depart out of England, Scotland and
Ireland, or the Iflands, Territories, or Dominions
thereof, within any limited time whatfoever, or

under any penalty whatfoever, as is mentioned in

the faid Indictment. Thirdly, There never was any

Judgment paffed in Parliament, the faid 15th day
of January, 1651, that the faid Lieutenant- Colonel

John Lilburn fhould be executed as a Felon, without

benefit of Clergy, in cafe the faid Lieutenant-Co-

lonel John Lilburn fhould be found, or be remaining
in England, Scotland, or Ireland, after the expira-

tion of twenty days, or any other time whatfoever,

to b; accounted from the faid 1 5th day of January^

1651. And if no fuch Judgment doth appear to

have been paffed againft the faid Lieutenant-Colonel

John Lilburn, as is aforefaid, and as is reci ted by
the faid Indictment, to be enacted to be put in exe-

cution againft him ; then the original ground of the

faid Indictment is null and void. Which is a Judg-
ment fuppofed to be paffed in Parliament againft

the faid Lieutenant-Colonel John Lilburn, in mat-

ter, fubftance, and form, as aforefaid ; upon the

15th clay of January, 1651, which is enacted by the

faid Act, recited in the faid Indictment to be put in

execution : whereas no fuch Judgment ever paffed ;

and therefore cannot be fuppofed or admitted by the

Law, to be enacted to be put in execution. And
upon thefe reafons and caufes the Prifoner at the

Bar, conceives the faid Indictment to be infufficient

in the Law.
Exception 4. The faid John Lilburn further ex-

cepts againft the faid Indictment, as infufficient in

the Law, in regard of the uncertainty of the fame

;

the Law requiring all allegations againft any man
to be certain ; for that the faid Indictment doth re-

cite and ground itfelf upon an Act, made for the

execution of a Judgment, paffed in Parliament a-

gainft Lieutenant-Colonel John Lilburn. And then

chargeth John Lilburn, late of London, Gentleman,

to have been found in England ; that is to fay, in

London, contrary to the faid Act : hut averreth not

that the faid John Lilburn, now Prifoner at the

Bar, indicted by the name of John Lilburn, late

of London, Gentleman, is one and the felf-fame per-

fon, with the faid Lieutenant-Colonel John Lilburn,

meant and intended by the faid Aft ; and not other

or divers : by reafon whereof, and for that there

are
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are feveral per Tons known and diftinguifhed by the

name of Jcbn LilbUrn, of London, Gentleman.

And for that the faid John Lilburn, Prifoner at the

Bar, doth not acknowledge that he now is, or at the

making of- the faid Act, or palling the faid fup-

pof.d Judgment, was a Lieutenant-Colonel, or that

he could be notified and diftinguifhed by that title;

he, the faid Jcbn L'lburn, Prifoner at the Bar, can-

not join any certain iffue with the Keepers of the

Liberties of England, upon the faid Indictment.

For the faid Indictment not averring the faid John
Lilburn, now Prifoner at the Bar, to be the fame

perfon, and not other, or diverfe from that John
Lilburn, intended and meant in the faid Act, and

diftinguifhed from all others of the fame name, by

the title of a Lieutenant-Cclonel ; if the Prifoner

at the Bar fhould plead the general iffue of not

git: iy, he fhould confefs himftlf to be the fame John
Lilburn, intended by the faid Ait ; elfe he is not

concerned to plead to the faid Indictment. And by

confequence, if the Prifo.ier at the Bar fhould plead

Not guilty to the faid Indictment ; the only iffue

to be tried in point" of fact, between the Keepers of

the Liberties of" England, and the Prifoner, would

be, whether John Lilburn, Prifoner at the Bar, was

found in England, upon the 15th day of June
1 65 j ; anu by confequence, the Prifoner at the Bar,

though he be not the perfon intended by the faid

Act, might beenfnared and condemned as a Felon,

only becaufe his name is John Lilburn : and if any

Other John Lilburn fhould in like manner plead to

the faid Indictment, he fhould fuffer, becaufe he is

called John Lilburn.

For all which errors and inefficiencies in the

Law, in the faid Indictment, Act, and fuppofed

Judgment appearing, the faid John Lilburn, Prifo-

foner at the Bar, humbly prayeth, that the faid in-

dictment may be quafhed ; and in cafe the honour-

able Court be not fully fatisfied in the faid errors,

and inefficiencies of the faid Indictment, he prayeth

that Counfel learned in the Law may be affigned

him, and a competent time given for him to advife

with them, and for them to prepare their argu-

ments upon all the faid matters of Law. And that

the cafe being of very great difficulty, and much
concernment to the liberty of all the people of

England ; and being a cafe without any precedent •,

and the fhedding or fparing of innocent blood, de-

pending upon a refolution thereof : he humbly
prayeth, that the faid difficult points of Law,
arifing upon the cafe, may be argued before the re-

verent Judges of the Law, as hath been accuftomed

in fuch cafes, that their opinions may be had there-

upon.

Signed John Norbury, John Maynard; and pre-

sented to, and accepted by the Lord-Mayor,
and the honourable Bench, July 16, 1653.

John Lilburn.

But the Court being eager to fee the Exceptions,

the Cryer commanded filence, and to hear the

Court, who had commanded their Clerk with a low

voice to read them the title of the Exceptions amongft

themfcNes. Whereupon, as foon as the Prifoner

at the Bar perceived the Court had heard the title,

he defired them to read them all over with an au-

dible voice. But withal, my Lord, faid he, 1 be-

feech you and the Court to take notice, that they

are but part of my Exceptions, which the Court

hath forced, and compelled me to deliver in.

Vol. VII.

?>H
At which, the Lord-Mayor was very angry, and

faid, Mr. Lilburn, you are very much to blame,

thus to abufe and fcandahze the Court, in faying

we have compelled you: you may take your Ex-
ceptions again, if you are not free to deliver them
in. Give him them again.

Lilburn. No, my Lord, I will have none of
them ; for feeing they are in, they are in ; and I

will ftand to them, and maintain them with my life:

and I hope, and doubt not, but my honelt and
learned Counfel will back them with ftrong and un-
refiftible arguments of Law. But, my Lord, here-

after I fhall endeavour to keep the Court clofe to

their promife, made unto me by their mouth, Mr.
Recorder, about the Oyer : for, my Lord, here arc

witneffes enough of it. But, my Lord, whereas
you fay I have abufed the Court, in declaring that

they forced and compelled me to deliver in my Ex-
ceptions ; my Lord, I abfolutely deny it, that that

averment is any abufe at all to the Court. You .

know, my Lord, you have over-ruled me, in point

of reading my parchment about the Oyer, and you
have ordered me to deliver in my Exceptions to the

Indictment, which you know I have averred by
Law I ought not to be compelled to, till I have
legally the Oyer ; fo that, my Lord, I mufl yet

aver* that' in the eye of the Law, you have com-
mitted a force and compulfion upon me. But, my
Lord, I have done with it.

They fpent fome time in reading the beginning of
the Exceptions; which (an obfervant man might ea«

fily fee) did very much trouble both the Lord-Mayor
and the Recorder. But the Prifoner withdrew j

and by feveral of thofe that fat nigher the Lord-
Mayor and Recorder than he flood, he was certain-

ly informed that the Attorney-General Prideauxi

who fat upon the Bench, although he would not
fpeak much openly and publickly, yet he conftant-

ly, in a whifpering or clandestine way, prefs'd the

Court to keep the Prifoner clofe to the queftion ;

Whether he was the John Lilburn meant in the Acl
or no ? and to give him no elbow-room to let him
get off it : And that Mr. Alderman Atkins was in

a pitiful frighted condition, when the Prifoner ap-
pealed to the people againft their injuftice. And
that the pitiful Alderman molt lamentably cried out
to Colonel Ok y, prefently to fend for fome troops"

of horfe, to fecure his worfhipful perfon. And that

Mr. Lee, the Clerk, was extreme earned to have
the Prifoner gagged at the Bar, that he fhould fpeak
no more ; and privately prefs'd very hard, imme-
diately to have him condemned and taken away.
And that the Lord-Mayor, at the reading of the

title, in which the Act is called, A pretended Ail of
Parliament, faid unto the Recorder, We are undone,
if we receive in this ; for we fhall be adjudged be-
trayers of our truft. And at their reading the firft

Exception, the Recorder was amazed, and faid, he
wondered how Mr. Lilburn could get learned men
in the Law to fign fuch Exceptions. And the

Lord-Mayor asking him, what that Mr. Norbury
was, whofe hand was firft to the Exceptions ; the

Recorder told him, he had lately been a Judge in

Wales. My Lord, I do not fo much wonder at his

fetting his hand to the Exceptions, (for I have known
him for many years to be a man of principles fome-
thing in affinity to Mr. Lilburn ;) but for Mr. John
Maynard, one of the greateft Lawyers of England,
and one of the greateft practitioners of the Nation,
for him to fet his hand to fuch Exceptions, is that

(my Lord) amazeth me. For if this very firft

B b b Ex-
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Exception of Mr. Lilburn\ be good in Law,, then

all the late Acts of Parliament are totally invalida-

ted, as well as that which he fpeaks againft.

Then the Court broke up.

Notwithstanding the ftrifteft enquiry, we can't

find that LHburn, or his friends, or any one elfe,

ever publifhed the remainder of his Trial. Mr.

Whitlock, in his Memorials of the Englijh affairs, p.

560, fays no more than this

;

July 1 3, 1653, Lieut. Col. Lilburn was arraigned

at the Sellions in trie Old-Bailey, upon the late Aft

for his Banifhmeiit.

July 14. Lieut. Col. Lilburn -was brought again

to his Trial, but he urg'd for further time in regard

the Counfcl affigned him refus'd to appear for him ;

only Serjeant Mnynard, who was frck ; and he had

an order for a Copy of his Indictment.

July 17, [lb) Lilburn was brought to his Trial,

but nothing done in his bufinefs ; and page 563.

fays, Aug. 11. Lilburn''s Trial proceeded at the

Seffions-houfe.

16. Mr. Lilbunt's Trial at the Seffions Houfe

proceeded.

20. The Jury found Lilburn not guilty, he

pleaded long for himfelf.

Nothing of thefe three laft days Proceedings are

printed.

In a Book, entitled, Lieut. Col. John Lilburn

Tried and Cajt, or his Cafe and Craft difcovered, ^to.

1653. is recited fome of his fpeechtsat his Tria', and

Animadverfions on them ; which fhews that the

Colonel made a notable Defence. His Speeches, as

mentioned in that Book, page 125, &c. areas fol-

low ;

Concerning the Act whereupon he was indicted,

this he laid ; it was a lye and a falfhood : an Act

that hath no reafon in it, no Law for it ; it was

done as Pharoah did ; rclblved upon the queftion,

that all the male children fhould be murdered. That

if he d ed upon this Act, he died upon the fame

fcore that Abel did, being murdered by Cain. That

the Act was a void Act, a printed thing, there be-

ing no one punctilio or clau'e in it, grounded on

the Law of England, and that it was an unjufb, un-

righteous, and treacherous Act, and that he doubted

not to fhatter that Aft in pieces. That they could

not make an AcT of Parliament, fince the King's

Head was cut off.

By the fame Law they voted him to death, they

might vute his honeft twelve Jurymen.

He laid, The Parliament before the King's head

was cut off, and the Members taken out, were in

their purity, a gallant Parliamenr, who were tender

of the liberties, and welfare of the Nation, and

walked in the fteps of their anceftors, and fore-fa-

thers ; then were the days of their virginity, they

made good and righteous Laws, and then they had

no force upon them. But fince 1640, and 1641,

there have been no good Laws made.

He affirms, that it was no lawful Parliament, that

made that Act. Again, the Parliament that made

this Act of Banifhment was no Parliamenr, 1 will

prove it : And the Parliament were rather tranf-

grefibrs than 1. Again, admit the Parliament le-

gal, they had no power to fend for me. If there were

any Judicatory in Parliament, it was the Lords

Houle, not the Commons.
2

As for all Parliaments in general, he (aid Parlia-

ments were a delegated power, and ought to give

a reafon of all they do ; and that it was not in their

power, (as he had proved in his Piea at laige, .be-

fore the Lord Chief Juflice Rolls, and Mr. Juftice

Bacon, May 18,1 647 ;) nor had they the leaft ju-

rifdiftion, to fentence him, or any of the lead free-

born Englifhmen ; unlefs it be their own Members.
That all crimes whatever, were to be heard, deter-

mined, andjudg'd at the Common-Law, and no
where elfe. Acts of Attainder were not lawful.

Speaking to the Lord-Mayor ; This is the ftran-

geft thing (faith he) that ever I faw, that a man muff.

be cheated of his life. Good, my Lord-Mayor,
you have made yourfelf a party in my cafe, and
taken a wrong John Lilburn ; and if you do not
make me hang; you are afraid of yourfelf. You
make the land groan under your burthens and op-
preflions ; I defire you will not deny me my right,

that I may not lofe my life in the reiblve of a que-
ftion, That John Lilburn (hall be hanged ; which
in time may come to murder your pollen: y, and the

pofterity ot thofe that hear me this day.

He told the Lord Keeble, that he had nothing to

do to judge him, being a party, and had a friary

of a thoufand pounds per annum from the State.

To Mr. Prideaux, Attorney General, he faid,

you area blood -thirfty man, and you come hereto
juftify your unrighteous Act •, and I hope the Jury
will take notice of all your violence. It is the ad-

miration of my foul, that he fhould be a Judge in

his o vn cafe ; to have a man fit as my Judge, that

thirfteth after my blood.

He faid, that the army (many of them) have
been very good inftruments, for the good of the

Nat on,- to deliver us from Tyranny : I wifh there

is not a greater than they delivered us from.

For the Jury, he called them, his honourable

Ju'y, and laid, they were the Keepers of the Li-
berties of England; and will make it appear that

the Jury are the Judges of the Law,, as well as of

the Fact.

Moreover, he charged them to confider whether

i£ I die on the Monday, the Parliament on Tuefday

may not pal's fuch a fentence againft every one of
you twelve ; and upon your wives and children, and
all your relations; and then upon the reft of this

City, and then upon the whole county of Middle-

fcx, and then upon Hertfordjhire ; and lb by de-

grees there be no people to inhabit England ; but

themfelves ?

I call Jehovah to wknefs (faith he) and do here

proteft before God, Angels and Men, I am not the

perfon intended to be banifhed by that Aft; fpeak-

ing of the Aft whereupon he was indicted.

The Jury having acquitted him, were fummon'd
before the Council of State, on the 23d of Augujf,

1653; in pwrfance of an order of Parliament, of

the 2 1 ft,, to anfwer for their conduct.

, The examination of which Jury is printed in State-

Trials, Vol. I. prge 81, 82'. Edit. 1730. after his

Trial at Guildhall in 1649, for High-Treafon ; to

which the Reader is referred. But for what reafon

the examination of his Jury in 1653, ' s tnerc > n "

ferted (having no relation to that Trial) would be

difficult to tell.

XXVII,
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XXVII. The Trial of MILES SINDERCOME, alias

FISH, at the Upper-Bench, Weftminfter, Feb. 9, 1656.
for High-Treafon.

Eefore the Lord Chief-Juftice Glynn, and Mr. Juftice W'arburton,

[/1NUART 1656. Miles Sindercome was

committed clofe Prifoner to the Tower of

London, for High-Treafon •, and Sir

John Barkjlead, Knight, Lieutenant of

the Tower, gave order to Mr. David Steer, one of

the Warders of the Tower, to be his Keeper ; with

ftrict orders from the Lieutenant, to be moll care-

ful of him. But Mr. Steer perceiving the defpe-

ratenefs of his difpofition, by many violent and

threatning fpeeches, which he often ufed, acquaint-

ed Sir John Barkjlead therewith, and defired more
adiftance, as well for the fecurity of his own Per-

fon, as of the faid Prifoner. Wherefore, from
that time forward, a guard of a CommilTion-OfE-
cer and Soldiers, were ordered to afiift the faid

Keeper, and fecure the Prifoner ; fo that Sinder-

come finding no means poffible for him to make an

efcape by force, endeavoured afterwards to cor-

rupt his Keeper, offering him two hundred pounds,

or fo much as his place fhould be worth, to affift

him in making his efcape ; and defired him, if he

would undertake the matter, to furnifh him with a

black iuit of clothes, a peruke, and a fhort dag-

ger, to pafs him through the water-gate, within

the Tower, and faid, that then he would trouble

him no further, but kill any man that fhould op-

pofe him in going. But his Keeper faithfully dif-

charging his truth not only refufed this proffer, but

acquainted the Lieutenant therewith ; who was
therefore more vigilant anjj careful for his fecurity.

The Officers and Soldiers that daily attended in his

chamber with him, would often advile him to make
his peace with God, and to look after the eternal

concernments of his Soul ; which difcourfe he would
always divert by the fpeaking of his own valour and
courage, and how many he had (lain, while he was
a Soldier, boafting greatly therein, and of his

knowledge in the Law of this Nation : And would
often fay, That he doubted not to make a very good
dtfence, if he might be tried by a Jury, according

to the ancient Law of England, and to come off as

well as John Lilburn.

February 6, 1656. Miles Sindercome had notice of
his Trial, to be the next Monday following, and had
liberty given to prepare himfelf for it; and for that

purpofe to fend for, and converfe with, what per-

fons he would ; and to have the ufe of pen, ink,

and paper, and to write as he pleafed ; which he
had, and did ufe accordingly.

February 9, 1656. Sindercome was brought to his

Trial at the Upper-Bench Bar in Weftminfter-hall^

the particulars whereof are as follow.

The Indi&ment was for High-Treafon, to this

effecl:, viz.

ZT'HAT Miles Sindercome, alias Fifh *, and one

William Boyes, with divers other Rebels and
Traitors, again]} the Lord Proteclor, and Government

of the Commonwealth ; hot having the fear of God
in their hearts, but moved and feduced by the injliga-

tion ofthe Devil; on the sytbof September, 1656,
and divers other days and times, as well before as af-
ter, at Weftminfter, and divers other places in the

County of Middlefex, falfely, malicioufly and traito-

roufly did confpire,' compafs, and imagine the death of
the faid Lord Proteclor ; and to fubvert and alter

the Government of the Commonwealth, and to raife

War within the fame.

For effecting whereof,

1. They took a room in the houfe of one Edward
Hilton, and divers rooms in the houfe of one James
Midhope, in Weftminfter ; whither they brought

Guns, Harquebuffes and Pifiols, charged with leaden

Bullets, and iron Slugs, to fhoot, kill and murder
him.

2. January 1, 1656. They provided Horfes and
Weapons of War ; and,

3. Took a houfe and banquetting-houfe at Hammer-
fmith, of one Henry Busby, for the fame purpofe.

4. January 9, 1656. They confpired to burn
Whitehall, where his Highnefs was in his own per-

fon;

* Thtf principal Perfon employ'd in the traitorous defign, for the deftruftion of his Highnefs's Perfon, was a notable delpe-

rate Fellow, named Sindtrcome, one who heretofore had been a Quarter-Mailer under Sir John Reynolds in the Army, and was
about two years ago cafhier'd by Geseral Monke, among others in Scotland. He affociated to himfelfone Cecil, and many others

were engag'd in the Bufinefs. For the carrying on their work, they held correfpondence with fome in Flanders, received di-

rections thence from time to time, and for their encouragement, DcnMonfo, the late Ambafladorof Spain in England, retuni'd

ihem over Sums of Money,,with which they were enabled to proceed. See a Brief Relation of the late dangerous Phi, Printed
in a further Narrative of tie Paffages of tbefe limes in the Commonwealth of England, pag. 7.

Vol. VII. B b b 2
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fon ; and to that end brought a basketfilled with Match,

Brimftone, Gunpowder, and other combuftible Stuff

and Materials, and Jet the fame on fire in the Chapel

there ; to the great -danger and difquietment of his

Highnefs, and ill example of others, in contempt of

the Law, againjt their due obedience to his Highnefs

and Government, againfi the peace, and form of the

Statute, &c.
Thus far the Indictment.

Whereupon being arraigned, he pleaded Not
Guilty, and for his Trial, put himfelf upon his

Country, and the iflue being joined, there was im-

mediately impannell'd a Jury of Gentlemen of

worth and quality, to pafs upon his Life and Death

:

he challenged feveral of them ; and twelve being

fworn (with his own confent) his Highnefs's At-

torney-General (the Indi&ment being opened) pro-

ceeded to the Evidence, which was very full and

clear, and two Witneffes at the leaft to all the points

of the Indiftment, with many aggravating circu m-
ftances : the particulars whereof are herein after

mentioned.

The Evidence to prove the Indictment.

THERE was one Toope of his Highnefs's Life-

guard, who was drawn into the bufinefs; and

he proved fully, i. Whatperfon Sindercome \s; how
he inveigled him, the faid Toope, with money in

hand, and promifes of more, and great preferment,

to join with him to murder his Highnefs ; faying,

Spain could never obtain a peace with us, till he

were taken out of the way. 2. The circumftances

of time, place, means and manner defigned for this

murder. 3. That he, the faid Toope, was to give

notice when his Highnefs went forth j and at what

end of the Coach he fat. 4. Their buying and

keeping of fleet horfes. 5. Their intent to fire

Whitehall, the fire-work placed in the Chapel ; and

other circumftances. 6. Sindercome's refolution, if

the fire did not take, to kill the Protestor, what-

ever came of it.

Alfo one John Cecil proved the whole defign of

Sindercome, and Boyes, how long it was in hand ;

that Sindercome engaged him, the faid Cecil, in it

;

what words were ufed, how it fhould be done ;

what the confequence of the murder would be-, the

money provided, and that when it fhould have been

done, he, the faid Cecil, was defigned to go to Col.

Sexby, and to (hare with Sindercome in his honour

and profit. That the firft thing agreed on, was to

provide good horfes. What moneys were paid by

Sindercome ; Sindercome's refolution to affafTinate his

Highnefs when he went abroad ; and the manner

how. That they were upon the road five or fix

times on purpofe ; and in Hyde park with fwords,

and piftols charged, and had notice given them by

Toope of his Highnefs's coming. That the hinges

of Hyde-park Gate were filed off, in order to their

efcape. That they took an houfe with a banquet-
ing-houfe at Hammerfmitb, to (hoot him with Guns,
made on purpofe to carry ten or twelve bullets at a
time. That Toope was to give notice of his High-
nefs's palTing that way ; and at which end of the
Coach he fat. That he, the faid Cecil, faw one of
the Guns provided, which would carry twelve car-
bine bullets and a flug. He fpake fully to the de-
fign of firing Whitehall; defcribed the firework
prepared, and the nature and intention of it, and
other circumftances. Moreover, that Boyes aiTur'd

them, that when the Protector fhould be difpatch-

ed, forces would come from Spain and Flanders;
and a great part of the Fleet would fall off". And
that he believed Sexby to be the main agent here-

in at Brufftls*. He proved alfo the difcourfe

Boyes had about feizing Portfmouth, or fome other
port in the Weft, and of a great fum for that pur-
pofe. That thirty or forty are engaged in this de-

fign to kill the Protector, and it was fo ordered,

that not above two fhould know each other, until

the matter fhould be ripe for execution ; and that

Boyes knew the whole number.

He fpoke fully to that defign to kill his Highnefs
the firft day of the Parliament ; and their taking,

houfes for that purpofe at Weftminfter ; and bring-

ing arms thither, and other circumftances f.
That Boyes goes by feveral names, and in feveral

habits ; fometimes as a poor Prieft in ragged clothes

:

fometimes well clad as a Gentleman.

It was further proved by the faid John Cecil, and
Col. James Midhope, that in order to thedeftroying

of his Highnefs, he, the faid Cecil, Sindercome, and
Boyes, took the faid Midhope' s houfe near the Abbey
at Weftminfter ; and when they took it, Sindercome

called himfelf John Fifh, Clerk to one Mr. Havers,

a pretended Gentleman of Norfolk ; and Cecil went
by the name of Mr. Havers's Coachman.

It was proved likewife, that the firft day of the

Parliament, after they had taken Midhope's houfe,

he being there ; Sindercome and Cecil went thither to

him, from one Edward Hilton, a Sempfter's houfe

in King-ftreet, Weftminfter, where they left a great

trunk full of arms, brought from Flanders; and
carried with them in a viol-cafe, one harquebufs,

and fome piftols, charged with leaden bullets, and
flugs, about Sermon-time, to Midhope's houfe ;

which they found very convenient for their purpofe,

and refolved to buy it, and to build a room in the

yard next the ftreet ; there being feveral back-yards

and doors : and refolved alfo to fecure Midhope, or

otherwife to deal with him that he might not difco-

ver them, nor hinder their defign J.
It was proved moreover, by Cecil and Midhope,

that Sermon being ended, all three of them, viz.

he, the faid Cecil, Sindercome, and Boyes, went into

the yard of the houfe next the Abbey, to fhoot his

Highnefs, as he paffed from the Abbey to meet the

Parliament in the painted Chamber ; and to that

end

*Jn Col. Edtuard Sexhy's Narrative, which he delivered to Sir John Barkftead, Lieutenant of the To-uier, Oil. 12, 1657. print-

ed in Afurther Narrative of the Pajfages of thefe Times in the Commontuealth of England, pag. 21 . he fays, " Sir John, I fent to

" you to tell you, that I am guilty of the whole bufinefs of Sindercome, as to the defign of killing the Lord Protector, &c. and
" to that purpofe I furnilh'd Sindercome with about 500/. in Money, and alfo with Arms, and tied him to an Engagement, that

" he fliould not reveal the defign." And further he faid, " The Letters they have of mine, they could not prove them to be
" mine ; but by my own Confeffion, which I now confefs, and acknowledge that they are mine. And that I was with Charles

" Stuart, and acquainted him, that 1 was an enemy to the Lord Protector; and I alfo declare that I received a large lum of
" Money from the Spaniard, to carry on my faid defign, and to make what Confufion I could in England, by endeavouring the

" killing of the Lord Protestor, and by what other ways 1 had in defign ; and to that end, the better to effect it, I came into

" England in a difguifed Habit, and was the principal in putting on others in the faid defign." \nd Page 22. he fa; s, " That
" he was the only Man, that fet on Sindercome to kill the Lord Protector ; and that Book, called Killing no Murder, he owned:
" and faid, he was ftill of that Judgment; yet faid, it was both Ibolilhly and knavifhly done in that Book to charge the Lieute-
** nant of the Tower, touching Sindercome's Death." This Col. Sexby died a Prifoner in the Tower, Jan. 13, 16,-7.

f This Sindercome had engaged to kill General Monk in Scotland, and would have engaged the faid Mr. Cecil therein alfo.

X Hilton depcfed fully concerning the Viol-cafe and Trunk of Arms.

4



i6s6. for High-Treafom

end, he, the faid Cecil, flood on the wall with his

piftol charged, and Sindercome walked in the yard ;

but other company coming in thither, they were

prevented, and Boyes went out of the yard into the

throng of people.

It was further proved by Cecil, that this enter-

prize not fucceeding, they refolved to murder his

Highnefs fome other way, to- wit, to furnifh them-

felves with fleet horfes, to kill him as he rode forth.

That Sindercome engzgt&Toope, who conftantly gave

him notice of the Life-guards going abroad, or of

the faddling of the Pad Nags.

That the firft time they rode forth to kill him,

was the latter end of September laft [viz.) the Satur-

day after he had left going to Hampton-court.

That the fccond time was when he rode to Kenfing-

ton, and thence, the back way to London.

The third time, when he went to Hyde-park in

his Coach.

The fourth time, when he went to Turnham-

Green, and fo by Aclon home ; at which time they

rode forth to kill him, and refolved to break through

all difficulties to effect it.

The fifth time when he rode into Hyde-park,

where his Highnefs alighting, afked him, the faid

Cecil, whofe horfe that was he rode one, Sindercome

being then on the out-fide of the Park ; and then

Cecil was ready to have done it, but doubted his

horfe, having at that time got a cold.

That Sindercome rode forth once himfelf to kill his

Highnefs, and told Cecil of it.

That all proving ineffectual, they refolved to de-

fift till the Spring, and in the mean time to fire

Whitehall.

That the faid Cecil put on a thin holland fhirt,

and thin clothes, for his better efcape, when he rode

forth to kill his Highnefs; and prepared his horfe

as if he had been to run a race.

To prove the taking of the houfe and banqueting-

houfe at Hammerfmith, of Henry Busby, Coachman
to the Earl of Salisbury ; there was befide Cecil, the

teftimony of Henry Busby himfelf, William Page,

and William Neal, Sinderconte's fervant.

To prove the bafket of fluff for firing the Cha-
pel, there was the teftimony of Cecil and Toope, and

others who were perfons of quality.

To prove the buying and keeping of the horfes,

there was the teftimony of Henry Busby, who fold

them one horfe for fourfcore pounds ; alfo of Wil-

liam Page, and William Neal, Sindercome's fervant.

To prove the hinges of Hyde-park gate being

filed off, and the pales cut, there was the teftimony

of John Cecil and Thomas Shell.

The Prifoner feeing the Evidence fo clear againft

him, had nothing material to fay for himfelf by
way of defence, yec carried himfelf very infolentat

the Bar ; and when the Court afked him touching

any of the matters proved againft him, he would
confidently deny what was laid to his charge. And
after all the Evidence given, and the Prifoner heard

what he had to fay for himfelf; the Court fum'd up
the whole to the Jury of Life and Death, and de-

clared, that by the Common Law, to compafs or

imagine the death of the chief Magiftrate of the

Land, by what name foever he was called, whether

Lord-Protector or otherwife, is High-Treafon ; he

373
being the chief Magiftrate, and the Spring of Juf-

tice, in whofe name all Writs run, all Commiffions
and Grants are made : and that the Statutes of Trea-
fon made 25 Ed. III. as to this, did only declare

what the Common Law was, before the making of

that Statute, and was not introduftive of a new
Law *

: and more to that effect ; and then proceed-
ed to Judgment againft the Prifoneri in this manner.

The Sentence.

IT is confidered by the Court, that the faid Miles
Sindercome, alias Fifh, be fent from hence to the

Prifon in the Tower of London, from whence he
came, andfrom thence be drawn upon a hurdle through

the ftreets of London to Tyburn; there to be hanged
on the Gallows until he be half dead, and then to be

cut down, and his intrails and bowels taken out, and
burnt in his own fight, and his body divided into four
quarters, and be difpofed of as his Highnefs the Lord
Proteclor jhall think fit.

The fame day, after he was brought back again to

the Tower, he was much inraged, and in a great paf-

fion-, his Keeper, and Elizabeth Herring, one of his

Sifters, being in the chamber with him, he did fwear,
That theyjhould never have bis life ; and then defired

his Keeper to help him to fome poifon; that he might
make away himfelf: which he refufing, Sindercome

then defired his Sifter to buy him fome, for the
fame purpofe. But fhe crying at that prefent, gave
him noanfwer; but taking her opportunity (when
the Keeper did not fo much mind them) had fome
private difcourfe with him (which cannot be known
what it was about). Prefently after, his faid Sifter

left him, and before her going, fpake to his Keeper,
faying, Lord, what Jhall I do ? Did you hear what
my Brother faid of the Poifon ? Thereupon, the

Keeper charged her not to bring him any, telling

her, if her Brother were poifoned in his houfe, he
would accufe her for affifting him in it.

The Lieutenant of the Tower then being fully ac-
quainted with the defperatenefs of Sindercome, com-
manded a file of Soldiers to watch in the room be-
low his chamber, and a Guard of Officers to be
with him in his chamber, that all means for the

making his efcape might be prevented.

Sindercome the fame day endeavoured to corrupt
his Keeper, as formerly, and with much earneftnefs

preft him to be helpful to him in his greateft diftrefs

;

and afked, if it were not poffible for him to make
an efcape, telling him, if he would affift him in it,

he would make good to him two hundred pounds
that night : and if he would go along with him, he
would make that two hundred pounds, feven hun-
dred pounds, or what more he fhould defire; far-

ther requefting him to furnifh him with a black fuit,

peruque, and dagger, for that purpofe. But by
reafon that the Officers aforefaid, were in the cham-
ber with him, he had not liberty fo freely to dif-

courfe with his Keeper about this bufinefs as he de-

fired, and therefore earneftly defired the faid Guard
of Officers, and all in the chamber with him, to

withdraw ; in which time he wrote and delivered

privately to his Keeper a note, whereof the next fol-

lowing words is a copy,

Mr.

* Mr Whitlock, in his Memorials, Page 654. Fib. g, 1656. Sindercome was tried at the Upper-Bench Bar, found guilty, ard
condemned to be hanged, drawn, and quartered : The Court declared, That by the Common Lain, to compafs or imagine the Death

of the Chief Magi/Irate, by what name foever he was called, whether Lord Protector, or otherwife, is High-Tnajon, and that the

Statute 25 Edw. til. was only declaratory of the Common Law.
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Mr. Steer,

y OU fee my condition, it is no time to dally with

it; I have already provided two hundred pounds

for you ; and if you will let me make my efcape, and

that you will go with me, or fet me forth, I Jhall

give you, were it five hundred pounds more, 1 do not

care: if you will do any thing, let me know your

mind ; I hope God will work my deliverance by your

means ; let me hear your judgment, that we may con-

dude ; for if you and 1 do conclude, 1 will have other

clothes brought into the room below, with a peruque,

and I will take up a board (meaning, as is conceived,

one of the boards of his chamber, to go down into

the room below it, where his black clothes fhould

lie; though therein he would have been fruftrated,

by reafon of the file of Soldiers, which the Lieute-

nant had commanded to watch there) and I dojudge

that mufl be the way. For God's fake do what you

can, and do not didrufi my not performing to give you

the money ; for I can this night order you two hundred

pounds to any body that you Jhall appoint : but ijyou

Jhould—
' You may obferve, that the reafon of his breaking

off fo abruptly, was, that the Guard of Officers

whom he had for that time defireti to withdraw,

finding that he made them ftay fomewhac longer

than ordinary, preft in upon him, fo that he had

not time to write further. His Keeper for anfwer,

endeavoured to take him off from thofe thoughts,

telling him the impoffibility of it, and defired him
to confider his prefent condition, and prepare him-

felf for another world ; whereupon Sindercome find-

ing he could no ways prevail, moved thefe things

no more afterwards.

From which time, feveral pious and able Di-

vines, fome of which Were appointed by his High-

nefs, and others that were defired by the Lieutenant

of the Tower, daily came to him ; as Mr. George

Griffith, Mr. Thomas Brooks, Mr. John Hodges, Mr.
Slater, Mr. Barker, and others. But before they

or any others entered into difcourfe with him, he

would wave all queftioning of him about the bufi-

nefs for which he was condemned : they laboured

much with him for his foul's good, but with no fa-

tisfaftion to the greateft part, and with very little to

others of them •, he having before declared his judg-

ment, or rather opinion, by reafon of his uncon-

ftancy and unfettlednefs in them, fometimes owning

the univerfal point of redemption ; at other times,

that the foul died with the body, or Jlept with the bo-

dy till the RefurrecJion, and then it may be it fhould

rife ; that by the grave Hell was meant ; with feve-

ral other deteftable tenets. And indeed there is

fcarce any erroneous opinion known in our times,

that he had not a general notion of, and would pre-

tend unto. In feveral of his difcourfes with thofe

Minifters, he would not hear but that Judas was in

as good a condition as Peter; and of that in the

17th of John, v. 12. where Chrift faith, While I
was with them in the world, I kept them in thy name;

thofe that thou gavefl 'me I have kept, and none of
them is loft but the Son of Perdition, that the Scripture

might be fulfilled: he would fay, it was meant to all

men, who as they were Tinners, were Sons of de-

ftruftion and perdition. And as to that Text,
fpeaking of the difciples, which faith, one of them

was a Devil -, he would ftartle and fay, it was a

rugged and harfh faying. He would often put it as

a cafe to them, whether for any perfon to contrive

the death of another, and not to aft it, were puni (li-

able by man ? and being as often refolved, and told

of the Laws made in that cafe 5 he would anfwer,

that which they alledged was but the Law of man,
and that Thoughts were not to be punifhed by man,
but God who alone knew them;

Friday i %th of February. .

Afterwards he had notice given him, that the

next day was appointed for his Execution •, and a-

bout eight o'clock that night, the Guard of Officers

in his chamber were Captain Henry Sharp, Captain-

Lieutenant William Fofter, EnHgn Philip Brown,
Serjeant Nicholas Stock, and his faid Keeper. And
prefently after they came into the chamber, three

Women came to him, two whereof were Sinder-

come's Sifters, and the other one faid to be his Sweet-

heart, who expreffed trouble and ferrow, lamenting
his condition. And one of his faid Sifters, named
Elizabeth Herring, told him, She had rather fee him
die before fihe went from him, than he fhould die fo
barbarous a death as was intended him, or to that ef-

fect: whereupon the Officers minding her expref-

fions, took what care they could to prevent her, in

giving him any thing ; and as foon as the faid wo-
men werere gone carefully fearchedthe room. Then
Sindercome defired the Officers and his Keeper to

withdraw, that he might be private ; in which pri-

vacy, he continued about a quarter of an hour,

then came to the chamber-door, faying to the faid

Officers that flood without, They might come in, for
he had now done-, which words being not ufual with

him, were obferved by moft of them. The firft

that went in, found him rubbing his hands with his

handkerchief, and wiping his nofe and mouth there-

with ; and he walked a turn or two about the room,
and then took the Bible, and fat down reading

therein. A while after, he ftarted up fuddenly, fay-

ing, he mufl go to bed : and therewithal he undreft

himfelf, and went into his bed. The faid Guard
of Officers in his chamber, being then difcourfing

together, Sindercome (a quarter of an hour after he

had lain ftill) difcourfed very freely with them, of

what they were talking. About which inftant of

time, orders were fent from Sir John Barkftead, to

the faid Officers, to be careful that he fhould not

make away himfelf* by poifon, in regard it was the

laft night he was to be there ; and they fhould dili-

gently fearch all places of his chamber, and about

his bed to prevent it. But prefently after, Sinder-

come fell afleep (as was thought) and fnorting fome-

what unufually, ' one of the Officers defired his

Keeper to take a candle and look upon him ; which

he did, and found him almoft dead there, which

prevented their further fearch. Whereupon a Sur-

geon was immediately fent for, who applied medi-

cines to him ; notwithftanding which, after he had

continued in that condition fpeechlefs about two
hours, he died -f\

February

* Sindercome had been an Apprentice to a Chirurgeon, near St. Catherine's at the Tower, and fo it was probable had more than

ordinary knowledge of Poifons.

+ Lord C/anWozi in his Hiftory of the Rebellion, Vol. III. Part 2. (8vo. Edition) Page 646, 647. fays, Sindercome was a very iTtout

Man,andone who had been mucrii in his (Cromwell's) favour, and who had twice or thrice, by wonderluland unexpected Accidents,

been difappointed in the minute he made fure to kill him, and (that Cromwell) had caus'd him to be apprehended ; his bell iviour

was fo refolute in his Examination and Trial, as if he thought he mould Hill be able to do it; and it was manifell that he had
more
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February 14, 1656.

The Coroner's Inqueft, confiding of Merchants,

and other fubflantiai Houfekeepers of the Tower Li-

berty, had in charge to inquire of the manner of

Smdercome'% death, which they diligently attended ;

and all fuch witneffes as could fpeak materially

thereunto, were examined by the Coroner. And
although there were then very ftrong preemptions

that he had poifnned himfelf; yet in regard the

Surgeon?, who had then only opened his body, and

finding no ufual fymptoms accompanying the taking

of (harp poifons, could not pofitively deliver their

opinions, otherwife than hereafter is expreffed, the

Jury deferred the giving up their verdict till Monday

following.

The fame day afterwards, at the defire of the

Lieutenant ot the Tower, Sir Richard Napier, Doc-

tor of Phyfick, and Doctor Fern, Reader of Ana-

tomy at Grefham College ; opened Sindercome' s head,

and gave their opinions thereof alfo. Which was

likcwifc afterward viewed by Mr. Charles Stamford,

Mr. Nicholas Brelbers, Wardens to the Company
of Surgeons ; and Mr. Laurence Loe ; all able and

knowing perfons in their profeffion, which remain

. with the laid Coroner under their hands.

February 14, 1656.

Being then defired by Sir John Bark/lead, Knr.

Lieutenant of the T'ozver, to fee the head of Miles

Sindercome opened, his body having been opened

before our coming, by the Surgeons, and to give

him our obfervations and f<.nfe thereof

:

JJfE found the Brain much inflamed, red, and dif-

tended with Blood, Jwollen as full as the Skull

could well hold ; be/ides much grumous and clodded

Blood out of the Veins, which miift be the effetl offome

very violent and preternatural caufe. Yet are we not

able pofitively to determine what that is, or whence it

did -proceed, the motion being much more fudden and

violent than that of Apoplexies, and other known dif-

eafes of the Brain, ixcept when caufed by contufion

and other the like extraordinary violences.

Richard Napier,

ChriftophtJr Fern.

TJ/~E, whofe names are here fubferibed, being or-

dered to open the body of Miles Sindercome,

Prifiner in the Tower of London, do hereby declare,

according to the beft of our judgments and experiences,

That we could not find out or difcover any, the u ual

or common fymptoms or effecls, accompanying the taking

of known and fharp poifons, caufing fudden death ;

but by the dijlention and fwelling of the Brain, and

Vejfels in the Head, with much coagulated blood which

we found there, more than in ordinary difeafes, our

opinions are, that the faid Prifiner hath caufed the

fame by fome extraordinary means, for the baflening

of his death.

Charles Stamford, 1 „, ,

Nicholas Brethers, rWw'-

Laurence Loe.

February 1 5, 1 656.

Being Sabbath-day, Sindercome's Keeper, with
others, having removed the body out of the cham-
ber where he died, into a more airy place, and taken
feveral things out of that chamber, removed the

Clofe-ftool, and under it was found a Paper fub-
feribed with his own hand, as followeth ;

(2 D knoweth my heart, I do take this coUrfe, be-

cauje I would not have all the open Jhame of the

World executed upon my body : I defire all good people

not to judge amifs of me ; for I do not fear my Life,

but do trufl God with my Soul. I did this thing with-
out the privity of any perfon in the world: I do, be-

fore God and the wond, clear my Keeper, my Sijierst

Mother, or Brother, or any other of my Relations^

but it was done alone by myfelf. 1 Jay by me,

The 13th day, 1656.

Miles Sindercome,

February 16, 1656.

The Jury fate again according to adjournment,

to whom the aforefaid teltimonies of the PhyficianS

and Surgeons, and alfo Sindercome's own note Were
apparent , lo char they did then unanimoufly refolve

and agree, that he, by fome extraordinary means,
had caufed his own dearh, and that they verily be-

lieved the fame to be by poifon. But for their fur-

ther direction, as to the formal part of their ver-

dict, they at that time deferred the giving of it; and
adjourned till feven o'clock the next morning, at

the Lord Chief-Juftice's houfe, where they accord-

ingly met ; and having received his Lordfhip's di-

rection, touching matter of form, did all unani-

moufly agree on, and give up their verdict, t« the

effect following ;

February 17, 1656.

Middlefex S-"\JiT^- find that upon the 13th day
VV of February, in the year of our

Lord, 1656, about the hour of nine in the night,

Miles Sindercome, otherwife Fifli, late of the Parifh

of Peter in Bonds, in the County of Middlefex;

God not having before his eyes, but by the inftiga-

tion of the Devil being moved and feduced, a: the

Tower of London, in the Parifh and County afore-

faid, felonioufly, wilfully, and of his malice to-

wards himfelf aforethought, as a Felon againfl

himfelf, then and there feloniouDy upon himfelf

did make an affault. And that the faid Miles Sin-

dercome

more AfHociates, who were undifcover'd and as refolute as himfelf; and though he (Cromwell) had got him condemn'd to die,

the Fellow's carriage and words were fuch, as if he knew well how to avoid the Judgment; which made Cromwell believe that

a Party in the Army would attempt his refcuc. Whereupon he gave ftrift charge that he (hould^ be carefully look'd to in the

Tower, and three or four of the Guard always with him day and night. At the day appointed for his Execution, thole troops

Cromwell was moil confident of, were placed upon the Tower bill, where the Gallows was ere&ed. But when the Guard cail'd

Sindercome to arife in the Morning, they found him dead in his bed, which gave trouble exceedingly to Cromwell: for beftdes

that he hoped, that, at his Death, to avoid the utmoll rigour of it, he would have confefs'd many of his Confederates ; he now
found himfelf under the reproach of having caus'd him to be poifon'd, .as not daring to bring him to public Juftice ; nor could

he fupprefs that fcandal. It appear'd upon Examination, that the night before, when he was going to bed in the pretence of

his Guard, his Sifter came to take her leave of him ; and upon her going away, he put off his clothes, and leap'd into his

bed, and faid, " This was the lad bed he mould ever go into." His body was drawn by a horfe to the gallows where he mould
have been hang'd, andburied under it, with a flake driven thro' him, as is ufual in the cafe ot Sclf-murther : yet this accident

perplex'd Cromwell very much, and though he was without the particular dilcovery which he expected, he made a general dif-

tovery by it, that he himfelf was more odious in his army than he believed he had been.
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dercome, otherwife Fi/h, then and there, certain poi-

lbned powder, through the nofe of him the faid

Miles, into the head of him the faid Miles, feloni-

oufly, wilfully, and of his ivalice towards himielf

aforethought, as a Felon of himfelf, felonioufly did

fnuff and draw. By reafon of which fnuffing and

drawing of the poifon aforcfaid, fo as aforefaid, in-

to the head of him the fjid Miles Sindercome ; he the

faid Miles Sindercome, by the ftrength and opera-

tion of the poifon aforcfaid, himfelf did mortally

poifon; of which faid mortal poifoning, he the

faid Miles Sindercome otherwife Fi/h, within three

hours after died. And fo we find that the aforefaid

Miles Sindercome otherwife Fi/h, the faid 13th day
of Februry, in the year aforefaid, at the Tower of

London aforefaid, in the Parifh and County afore-

faid, in manner and form aforefaid, felonionfly,

wilfully, and of his malice towards himfelf afore-

thought, as a Felon againfi himfelf, felonioufly

himfelf did kill and murder. We find no Goods
or Chattels, that the faid Miles Sindercome otherwife

Fijh had, at the time of the felony and murder
aforefaid, in manner and form aforefaid, upon him-
felf done and committed. In witnefs hereof, we
have hereunto fet our hand, this 17th day of Fe-

bruary, 1656, tiff.

And thereupon the faid Coroner ifTued forth his

Warrant for .the burial of Sindercome, the Copy
whereof followeth ;

Middlefex ff^\\ 7"Hereas the Jury impannel'd and

V V fworn to inquire of the death

of Miles Sindercome, otherwife Fijh, did prefent

upon their Oaths, that the faid Miles the 13th of

this inftant February, did felonioufly poifon him-

felf: Thefeare therefore in the name of his High-
nefs, the Lord Protector of the Commonwealth of

England, Scotland, and Ireland, to require you to

bury the Corps of the faid Miles Sindercome, ac-

cording to Law, in the next common Highway.
Hereof you are not to fail, as you will anfwer the

contrary at your perils, dated the 1 7th day of Fe-

bruary, 1656.

Thomas Evans, Coroner.

To the Conflables and

Headboroughs within the

Liberty of the Tower of

London.

On the fame day, February
1 7. Miles Sindercome

aforefaid, being found to have murdered himfelf,

his body was according to Law drawn to the open

place upon Tower-hill, at a horfe's tail, with his •

head forward, and there under the Scaffold of com-
mon execution a hole being digg'd, he was turned

in ftark naked, and a flake fpiked with Iron, was
driven through him into the earth ; that part of the

ftake which remained above ground, being all plated

with Iron.

The Examination of Elizabeth Herring, the Wife of
William Herring, of the PrecintJ of St. Kathe-

rine'j, Mariner; taken upon Oath, the 14th of

February, 1656.

SH E faith, that Miles Sindercome now dead was

her brother, and that he was a Prifoner in the

Tower of London, the fpace of three weeks laft part

or thereabouts to her knowledge ; and that for the

fpace of a fortnight fhe was at the Tower feveral

2

times to fee the faid Miles, and could be admitted

but once to fee him, until the 5th day of February,

fhe this Informant was fent for to come to the (aid

Miles. When (he came to the faid Miles, fhe found

two Gentlemen in the room with him ; who, as foon

as this Informant came in, did fay unto the faid

Miles Sindercome, that he was not to fpeak any thing

in private to this Informant •, then this Informant
came away. And that fhe came feveral times after

to the faid Miles', that on Monday the 9th of this

inftant February, fhe came to the faid Miles after

he had received fentence to die ; and lamenting his

condition, (lie laid, that he would bring his Mo-
ther's gray hairs with forrow to the grave, and what
an open fhame it would be to him and all his friends.

The faid Miles Sindercome then did anfwer, faying,

that before they mould have his life fo fhamefully

(meaning his Highnefs the Lord Protector, as this

Informant believeth) he would poifon himfelf firfr,

and defired her, this Informant, to buy him fome
poifon, which (he refufed. And that at times when
this Informant hath been with the faid Mies, fhe did

fee fome ftrange faces which fhe did not know, and
that fhe came every day fince Monday, once a day
or naore, to the faid Miles : and faith, that he the

faid Miles, did not fpeak any more words to her of

any poifon, or any other words of difcontent, as if

he intended to deftroy himfelf ; and that he never

did complain to this Informant of any ficknefs or

difeafes that he was troubled withal. And that on
Friday the 13th of this inftant February, fhe being

alone with the faid Miles Sindercome, did perfuade

him to confefs who had a hand with him in the plot

againft his Highnefs the Lord Protector ; that if he

would confefs, his Highnefs would grant him his

life, and wifhed him to truft to God and man ; and
the faid Miles anfwered, he would have it under

black and white, and that he would truft no man.
And that about eight of the clock at night (he parted

from the faid Miles, and left him in good health,

being prepared to die, as (he thought ; and that he

found in his own confeience he had made his peace

with the Lord : and this Informant denieth that (he

ever brought him any poifon, or did buy any other

thing to deftroy him ; yet confeffeth that on Friday

night (he did fay unto the faid Miles, that (he de-

fired with all her heart, to fee him die a natural

death in that chamber. And further faith not.

The Mark of 2 Elizabeth Herring.

The Information of Martha Wickham, Spinfler,

taken upon Oath, as aforefaid.

SH E faith, that (he hath known Miles Sindercdmc

for the fpace of four years laft paft, and that he

lodged at the houfe of Daniel Stockwel, Haberdafher

of Hats on London-Bridge, where this Informant

lived ; and that the night before he was taken into

cuftody, and imprifoned, he lay at his lodging in

the faid houfe. And this Informant denieth, and

faith, that (he doth not know any of the company
that ufed to come to the faid Miles, while he lodged

there ; and faith, that fhe hath been feveral times

to fee the faid Miles at the Tower of London, while

he remained there; and faith, that (he doth not

know of any poifon, or any other violent thing,

which was brought or fent to the faid Miles Sinder-

come, to deftroy himfelf ; and further faith not.

Martha Wickbam.

Tbt
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The Information of Anne Pierce,A Wife of Stephen

Pierce, of Deptford, in the County of Kent, Ma-
riner, taken upon Oath, as aforefaid.

SH E faith, that (he was feveral times to fee

Miles Sindercome, the time he was in the Tower;

faith, that fhe doth not know of any poifon, or

any other violent thing that was brought to the faid

Miles to deftroy himfclf ; and fhe did never hear

the faid Miles fpeak any words, as if he intended

to deftroy himfelf by poifon, or any other way i

and further faith not.

The Mark of A Anne Fierce.

Middlefex ff. The Information of William Fofter,

takenupon Oath the 14th day of February, 1656,

before Thomas Evans, Gent, one of the Coroners

of the County of Middlefex.

«

HE faith, that on Friday the 13th of February,

about nine of the clock at night, he was in

the chamber where Miles Sindercome, otherwife Fifh,

lodged, within the Tower of London ; faith that the

,faid Miles Sindercome did defire this Informast and

four more that were with him, that they would

withdraw out of the chamber whilft he went to

prayers ; and within lefs than a quarter of an hour

after, he called in this Informant, and thofe that were

with him, into the chamber again ; and a quarter

of an hour after that, the faid Miles did take a Book
into his hands to read, and faid, that he would go
to bed, and that that was the laft night he fhould

go into a bed, and the laft bed he fhould go into;

And then he lay down in his bed, andj to this In-

formant's thinking, fell afleep, and fnored. And
this Informant defired Daniel Steer, Miles Sinder-

come's Keeper, to take a candle, and to fee how the

faid Miles did lie in his bed-, arid the faid Daniel

Steer did tell this Informant, that the faid Aiiles Sin-

dercome alias Fifh was almoft dead as he Jay in the

bed •, but the faid Miles Sindercome did lie in that con-

dition fpeechlefs the fpace oftwo hours, and thendied.

•The Mark of P i _ otter.

The Information of Philip Brown, taken upon Oath
as aforefaid.

E faith, that on Friday the 13th day of Fe-
bruary, about ten of the cloek in the fore-

noon, he was with Mies Sindercome, otherwife Fifh,

in his chamber, and ftaid there at dinner ; arid in the

fame time, while that they were at dinner, the faid

Miles Sindercome did fay thefe Words, that that was
the laft meal's meat that ever he fhould eat, as he

thought. And after, two of the faid Miles's fifters,

a coufio, and another gentlewoman with them, came
to fee the faid Mile's, and did then perfuade him
the faid Miles, to confefs to them, and to declare

whom they were, who had brought him into thofe

troubles and forrows that he was like to undergo.

And he anfwered them faying, to whom fhould he
confefs, he could not expect mercy from him, who
was refolved to give him none -, faying, that Crom-
well faid to him, when he was taken and brought
before him, Sindercome, have I caught you ? you
that have fought many ways to take away my life, I

will have no confideration at all of thy life. And
when he had uttered thefe words, he was in a great

paffion, and faid, that he might go and declare

againft the Lord Fleetwood, the Lord Lambert, Sir

Vol. VII,

John Barkfteed, Sir Thomas Pride, or any other

member of the army, if he were minded to deftroy

innocent blood. And about feven of the clock

that day, orders were brought to this Informant

from the Major, that the faid Miles Sindercome

might have fome time allowed him a-part, to pre-

pare himfelf, if he defired it. And this Informant

went out of the chamber, and left the faid Miles

alone, and a quarter of an hour after, this Infor-

mant ftanding at the chamber-door, did fee the faid.

Miles kneeling on his knees on the ground by the

bed-fide, and prefently after one of the Cdntinels

that flood at his chamber-door, did tell this Infor-
' mant, that the faid Miles did cough and keck, as if

he was a vomiting ; and this Informant opened the

chamber-door and went in, and fount? the faid Miles

walking about the chamber. And Capt. Fofter, and
Capt. Sharp, who were ordered to be there that

night, then came into the room ; and about nine of

the clock at night, the faid Miles did defire this In-

formant, and the other company that were there, to

withdraw out of the room, and about a quarter of
an hour after, he called them in again ; and the faid

Miles did then take a Book into his hand to read,

and faid, that he would go to bed, and that that was

the laft night he fhould ever go to bed, and the laft

bed he fhould lie in ; and then laid him down in his

bed. And then Capt. Sharp did defire Daniel Steer,

the laid Miles's Keeper, to fee how he did lie in his

bed ; and the faid Daniel Steer looking upon the

faid Miles, did fay unto this Informant, and the

reft there, that the faid Miles Was almoft dead : and

yet the faid Miles Sindercome did lie in that condition

the fpace of two hours, and then died.

The Mark of B Philip Brown.

Middlefex ff. The Information of Daniel Steer, Gent:

taken upon Oath, as aforefaid:
I I

SAith, that about the end of January, Mies Sin-

dercome, alias 'Fifh, being a Prifoner in the

Tower of London, under the cuftody of Sir John
Barkflsad, Knight, having fome difcourfe with this

Informant, who was his Keeper, did then fay unto

this Informant, that if he would be faithful to him
the faid Miles, he would give him to the value of his

place, what it was worth, were it a hundred or two of
pounds ; and defired him, this Informant, if he would
underrake the bufinefs, and accept of his proffer, to

provide him the faid Miles a black fuit of clothes, a

peruque, and alfo a fhort dagger, and to pafs him out
of the water-gate, and he would kill any man that

fhould oppofe him ; and the fame day that he was at

his Trial, being the 9th of this inftant February, af-

ter he came back again to the Tower, the faid Miles

was in a great paffion, his fifter Elizabeth Herring

being then in his company ; he the faid Miles then
did fwear, that they fhould not have their ends

(meaning, as this Informant believeth, that the Sen-

tence pronounced againft him that day fhould not

be executed). And then the faid Miles Sindercome

did defire this Informant to help him to fome poifon,

that he might make away himfelf ; and this Infor-

mant refufing to do any of thofe things which he

defired, the faid Miles then did fpeak to the faid Eli-

zabeth Herring his fifter, who was there, to bring

him fome poifon •, but fhe the faid Elizabeth crying,

gave him no anfwer. And afterwards the laid Miles,

and the faid Elizabeth, had fome private difcourfe

together in the room, which this Informant did not

hear. And the faid Elizabeth parting from the laid

C c c Miles,
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Mdes, came down flairs, and did fpeak to this Infor-

mant, faying, Lord, what fhall I So, did you hear

him what he iaid ot the poifon ? And this Informant

anfwered, that he did hear what he had faid, and

wifhed her not to bring him any ; and further faid

to the faid Elizabeth Herring, that if the faid Miles

was poifoned while he continued in this Informant's

houfe; that he this Informant anfwered, he would

charge her the faid Elizabeth with helping the faid

Mdes to poifon. And then the faid Elizabeth went

away from this Informant ; and this Informant

went up ifito the chamber to the faid Miles Sinder-

come ; who afked this Informant, if it was not pof-

fible for him to help the faid Miles to make an efcape

now in his great diftrefs ; and further faid, that if this

Informant wtuld do it, he would make good to

him 200 /. this night: and then faid, that if he this

Informant would go along with the faid Miles, when

he efcaped, he would make that 200!. yool. or

what more he fhould'defire ; further requiring ear-

neftly, this Informant to help him to a black fuit,

and a peruque. This Informant then faid, to the

faid Miles Sindercome, that it was impoffible for him
to make an efcape, there being fuch ftricl: guard

kept about him ; and had no further difcourfe at

that time. And that on Friday the 13th day of Fe-

bruary, about ten of the clock at night, this Infor-

mant then was with the faid Miles in his chamber,

together with Captain Henry Sharp, Captain-Lieu-

tenant William Fofter, Enfign Philip Browne, Ser-

jeant Nicholas Stock: and the faid Miles did defire

this Informant and the reft of the company, to with-

draw out of the room, which they did ; and about a

'quarter of an hour after, he the faid Miles, did de-

fire them to come again into his chamber : he walk-

ing a turn or two about the room, did take into his

hand a Bible to read in ; and a while after, he ftar-

ted up fuddenly from the place where he fat, faying,

he would go to bed, that that was the laft time he

fhould go to bed, and the laft bed he fhould lie in.

And when the faid Miles had lain a while in his bed,

he fell afleep and fnorted, and after that he had a

rattling in his throat, and this Informant was bid to

take a candle and fee the faid Miles as he lay in his

bed ; and when this Informant had looked upon the

faid Miles, he found him almoft dead as he lay in

his bed. And this Informant being further afked,

if he knew of any poifon, or other means, which

the faid Miles did ufe to take away his life; faith,

that he did not fee any, neither doth he know any

more, touching the faid Miles's death, but what he

hath already declared in this Information.

Daniel Steer.

The Information of Henry Sharp, Gent, taken upon

Oath, as aforefaid.

SAith, that between feven and eight of the clock

on Friday night, being the 13th day of Fe-

bruary, being in the chamber with Miles Sindercome,

otherwife pifh, three women, whofe names this In-

formant doth not know, came crying into the

chamber to the faid Miles, lamenting his condition

;

the faid Sindercome then reading in a Bible, did fo
continue reading about half an hour, while the faid
three women were there. One of the faid women
faid to him the faid Miles, that (he would be glad
to fee him dead in the room before (he went from
thence, rather than to have htm die fuch a bar-
barous death as was appointed for him to die.

And after they were gone out of the room, this In-
formant caufed Daniel Steer, the faid Mtles's Keeper,
to fearch the bed and the room, left any thing
might be left there for the faid Miles to hurt him-
felf withal ; and the room being fearched, nothing
was found. And alfo upon enquiry of the faid Steer
this Informant found that all Inftruments were taken
from him ; only the faid Steer brought him up a
knife to cut his meat withal, and carried it away
when he had done. And that about half an hour
after, he the faid Miles defired this Informant, and
the reft of the company that were with him, to
withdraw out of the room j and about a quarter of
an hour after, he called them into the chamber
again, and took a Book into his hand to read in it,

and after a little time, he faid he would go to bed,
and lie down in his bed ; and he hearing this Infor-
mant and Capt. Fofter talking together, the faid

Miles talked very freely with them, and in the time
of their difcourfe together, there came a meffenger
to this Informant, from Sir John Barkftead, requi-
ring this Informant to have a fpecial care of the faid

Miles Sindercome otherwife Fifh, that he did not
poifon himfelf. This Informant did declare unto
the other that were there, what order he had re-

ceived for the faid Miles ; and about a quarter of
an hour after, this Informant hearing him,the faid

Miles fnore, defired Daniel Steer, the faid Miles's

Keeper, to fee how the faid Miles did then. The
faid Daniel taking a candle to look on the faid Miles
Sindercome, did tell this Informant that he was air

moft dead ; yet the faid Miles did live in that, con-
dition, fpeechlefs, thefpaceof two hours after, and
then died.

Henry Sharp.

The Information of Elizabeth Sindercome of Dept-
ford, in the County of Kent, Widow, taken upon
Oath, the 14th of February, 1656".

SH E faith, that (he was three feveral times to fee

Miles Sindercome her fon, while he was Prifoner

in the Tower of London -, and faith, (he doth not
know of any violent means or ways, ufed by the

faid Miles Sindercome, or any other, to. haften his

death; neither did lhe ever hear him (peak any words
to that purpofe : and that the laft time (he was with
the faid- Miles, he did then. tell her this Informant,

that he was prepared to die. And that two Mini-

fters being then in the chamber with him,, (he had

no further difcourfe with him, or did fee him any
more, until on Frjdoy night, about twelve of the

clock, (he did hear, (he was fent for -, and did hear

that he was was very fick and weak, of which fick-

nefs he died prefently after ; and further faith not.

The Mark of 2 Elizabeth Sindercome.

XXVII'.
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XXVIII. Proceedings againft ARCHIBALD, Marquis of

Argyle, 13 Car. IL 1661, for High-TreafoiL

The Grand Indi&ment * of High-Treafon ; exhibited againft the Marquis of

Argyle^ by his Majefty's Advocate, to the Parliament of Scotland.

That
holy

RCH1BJLD, Marquis of. Argyk,
you are indicted and accufed, and are

to anfwer at the inftance of Sir John
Fletcher, Knight, his Majefty's Ad-
vocate for his Majefty's Intereft,

whereas by the Laws of God, expreffed in

Writ, by the Laws of Nations, by the

Common Law, and by the municipal Laws and
Practice of this Kingdom ; efpecialiy by the third

Act of the fifth Parliament of King James], and

by the firft Aft of King James VI. of bleffed

memory, and. by feveral other Acts of Parliament,

all good and loyal Subjects of this Kingdom, are

bound and obliged perpetually to acknowledge,

obey, maintain, defend and advance the Life, Ho-
nour, Safety, Dignity, Sovereign Authority, and
Prerogative Royal of their Sovereign Lord and

King, their Heirs and Succeffors, and privilege of
their Crown, with their lives, lands and goods ; to

the utmoft of their power, conftantly and faith-

fully to withftand all, and whatfoever perfons

or eftates, who (hall prefume, prefs, or intend any
ways to impugn, prejudice, or impair the fame ;

and (hall no way intend, 'attempt, engage, actor
do any thing to the violation, hurt, derogation,

impairing or prejudice of his Highnefs's fovereign-

ry, prerogative, and privilege of his Crown, or

any point or part thereof : and whofoever doth the

contrary, to be punifhed as Traitors, and to forfeit

rheir lives, lands and goods. Likewife by the

25th Act of the 6th Parliament of King James II.

and by the 75th Act of the 9th Parliament of
Queen Mary ; all rifmg in fear of war againft the

King's Perfon or Majefty ; all attempting to raife

any band of men of war, horfe or foot, in warlike
pofture, without fpecial licence of the King's Ma-
jefty, and all fupplyers of them, in help, redrefs or

counfel, are "punifhable as Traitors. Likewife by
the 43d Act of the 3d Parliament of King James I.

and by the 134th Act of the 8th Parliament; and
by Act the io:h, of the 10th Parliament ; and by
the 205th Aft of the 14th Parliament of King
James VI. it is ftatute and ordained, that no Sub-
ject, of whatfoever function, degree or quality,

(hall prefume to take upon him publickly or pri-
vately to declaim, (peak or write any purpofe.of re-

proach, (lander, difdain or contempt of his Maje-

fty's Perfon, Eftate or Government, or tending td

the dilhonour, hurt or prejudice of his Highnefs*

his Parents or Progenitors ; or to meddle in the af-

fairs of his Highnefs, and his Eftate prefent, by-

gone, or in time coming; nor to deprave his Laws
and Acts of Parliaments, nor mifconftrue his pro-

ceedings, whereby any mifliking may be moved be-

twixt the King's Majefty, his Nobility and loving

Subjects, under the pain of lofing their lives, lands

and goods, and others therein contained. As alfd

all hearers of any fuch leafings, (landerous fpeeches

of words, and concealers thereof, without appre-

hending of the Authors (if it lie in their power) and

reveal not the fame to his Majefty, or fome of his

Judges or Officers, and are mentioned in the faid

Acts, are liable to the like punifhment, as the prin*

cipal offenders.

Likewife by the 130th Act of the 8th Parlia-

ment of King James VI. it is ftatute and ordained,

that none of his Majefty's Lieges and Subjects dd
prefume or take upon him to impugn the Dignity'

and Authority of the Eftates of Parliament ; or td

fpeak or procure the innovation or diminution of

the power and authority of the fame, under the

pain of Treafon.

Likewife by the laft Act oF the 3d Parliament of

King James V. and by the 33d Act of the firft Par-

liament of King James VI. all burning of houfes

or corn, and wilful fire-riflng, is declared Treafon^

and the committers thereof are to be punilhed.

Likewife by the 51ft Actof the nth Parliament

of King James VI. it is ftatute and ordained, that

the murder and (laughter of whatfoever his Maje-
fty's Lieges, where the party (lain is under the

truft, credit, affurance and power of the (layer, all

fuch murder and (laughter (hall be Treafon, and
the perfons found culpable (hall forfeit life, lands

and goods.

Likewiie by the 37th Act of the 3d Parliament

of King James I. and by the 144th Act of the 12th

Parliament of King James VI. all receivers, fup-

plyers, or inter-commoners with any Traitors, are

punifhable by forfeiture, as the Traitors them-
felves.

Likewife by Common Laws and Practice of this

Kingdom, all concealers and not revealers of any

malicious purpofe, of putting any violent hands on
the

* This is called Tie Grand Lidiament of High-Treafun, becnufe there was another Charge exhibited againft the Marquis, at
the inttence of Sir Jame: LammJ ; and there were alio printed Tome fliort imperfeft Anfwers of the Marquis's to this Grand Irt-

diftmen:, which imperfeft Proceedings are inferted in Stale-Trials, Vol. II. from page 413. to/^418. and page 42Z, and 429,
is inferred Eilhop Burmt's Account of his Trial, which is meant of this Trial here* inferted j not of that Indiflment againft the
Marquis at the inftance of Sir Joht lamontt. And in page 430, is inferted the Marquis's Speech on the Scaffold, for which
reaton it is here omitted.

- Vol. VII. C c c 2
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the facred perfon of your dread Sovereign the King's

Majefty, or purpofe of killing or putting him to

death j and all advifers, counfellors, fiders, abettors

Or havers of any a.cceffion thereto, are punifliable as

traytors.

Neverthelefs, 'tis of verity, that you the faid

Marquis of Argyle, having laid afide all fear of

God, loyalty to his Majefty, and to his royal

Father, of ever bleffed memory, natural duty and

affection to your- native Country and Country-

men, and refpect and obedience to the Laws of

all well-governed Realms, the Comnaon-Law,
and the Laws, Statutes, Acts of Parliament, and

Practices of this Kingdom, and having traitoroully

intended and pUrpofed the eradicating and fub-

verting the fundamental Government of this King-

dom ; at leaft the enervating, violating, deroga-

ting, or impairing the fovereign Authority, royal

Prerogative of his Majefty, and Privilege of the

Crown : You, for carrying on of your faid wicked

purpofe, having gathered and convocated together

in a hoftile manner, a great many of your Friends,

Servants, Vaffals, Followers and other of his Ma-
jefty's Lieges, without any warrant, licence or

command from his Majefty ; and therewith under

pretence of oppofing fuch as by you were then

nick -named Anti-Covenanters, and oppofing the

work of Reformation (but who indeed were faith-

ful affertors of his Majefty's lawful Authority)

haying marched to the ford of Lyon in Athol in the

month of 1640, there did in your

tent, and in prefence of a great many Gentlemen

and others publickly declare, That it was the opinion

and judgment of many Divines and Lawyers, that a

King may be depofed for defertions, venditions and

invafions : And that howbeit that your words were

in abjlraclo from any King, yet that the fenfe and

meaning thereof might appear to be of the then

King's Majefty, your dread Sovereign, you did

fu bjoin and fay to the late Mr. John Stuart, of La-

diwel ; And Mr. John, you underftand Latin,

Likewife confidering the condition of the King-

dom, and the oppofitions that a great many of the

people were in to his Majefty ; particularly you

the faid Marquis, and your three Complices and

Followers ; it is clear that the faid words did not

only treafonably reflect upon kingly Government,

as being fubjecl to the people, who might in the

caufe aforefaid depofe a King ; but alfo it is clear,

that your meaning alfo and intention thereby was,

that the King's Majefty, your dread Sovereign,

might be fo deftroyed : And the faid treafonable

Ipeeches were fo vented by you, of defign to ufher

inyour many treafonable actions and practices done

by you unto his facred Perfon, Dignity, and Au-
thority ; which doubtlefs did occafion, and was

mainly inftrumental both in his depofuion and cruel

murder : Which wicked and treafonable fpeeches,

the faid Mr. John having thereafter reported, you

moft cruelly and tyrannoufly did profecute him to

death, as a Leafing-maker betwixt the King's Ma-
jefty and his good Subjects, howbeit you cuuld

not but be confcious of the truth of what he had re-

ported.

Secondly, In profecution of your aforefaid wicked

and treafonable purpofes, you having marched

with the faid forces to the houfe of Airtie, belong-

ing to his Majefty's right trufty and well beloved

Coufin and chief Counfellor James Earl of Airlie,

which was then kept for his Majefty's fervice and

authority ; after you had forced the rendition of

the faid houfe, and deftroyed the woods and plant-
ings of the fame, and wearied and deftroyed the
faid Earl's friends and tenants, his Majefty's good
Subjefts, you did flight and demolifh the faid

houfe } and to exprefs your hatred to the faid Earl,
meerly for his loyalty to his Majefty, did feize, or
by thofe under you did feize upon the houfe of For-
ther in Glenyla belonging alfo to the faid Earl ; and
without any colour or pretence of offence did wil-

fully, moft treafonably, and contrary to the afore-

faid Acts of Parliament, raife fire in the faid houfe,
and thereby burnt and deftroyed the fame, and all

furniture therein.

thirdly, In further profecution of your treafona-

ble plots and machinations againft his Majefty's
Perfon and Authority, contrary to the aforefaid

Laws and Acts of Parliament in Anno 1640-, you
in an hoftile manner, did moft treafonably lay fiege

to his Majefty's Fort and Caftle of Dunbar ton, then

fortified and kept for his Majefty's fervice by Col
Henderfon, having his Majefty's command and com-
miflion for that effect, and forced the faid Colonel
to render the faid Caftle to you -, out of which molt
treafonably you caufed to be tranfported and carried

away a great many of his Majefty's cannon and
other ammunition, appointed for defence and fecu-

rity of the faid Caftle.

Fourthly, Notwithstanding that his then Majefty

had in Anno 1641 come himfelf in perfon to this

Kingdom, and moft gracioufly condefcended to all

fuch Acts as were required of him (how unjuft fo-

ever) for fecuring and pleafing the people, and
fettling a peace ; and that he had paft one Act of
Oblivion, to indemnify all fuch as had formerly
been in oppofition to his Majefty within this King-
dom, and that he had conferred upon you the title

and dignity of Marquis, as a mark of his royal

favour, and put you in places of greateft truft in

the Kingdom ; and that you had fworn and pro-
mifed in the Abbey of Holyroodhoufe, that in cafe

any trouble or commotions fhould happen to be

raifed in England, by any of his difcontented Subjects

againft him, you would aflift and defend him againft

all fuch, to the hazard of your life and fortunes ;

and that his Majefty had parted from this his an-

cient Kingdom, as was faid and acknowledged by

all, a contented Prince from a contented People :

yet neverthelefs his Majefty being forced and ne-

ceffitated in anno 164.2, to leave his Parliament

in England then fitting at Weftminfter, and his royal

Palace of Whitehall, and betake himfelf to defenfivc

arms, for maintenance of his royal perfon, dignity

and authority, and to protect the fame againft an

army of Sectaries, who malicioufly, traitoroufly,

cruelly and treafonably did invade the fame ; you,

contrary to your allegiance, obligations and recent

Promife aforefaid, did by yourfelf and complices,

to fortify and ftrengthen the faid Rebels and Secta-

ries, and in direct oppofition to his Majefty's perfon

and dignity, call, or caufe to be called a pretended

convention of Eftates in anno 1643, without any

lhadow or colour of lawful authority -, and you and

they fo convocated did take upon you the fupreme

authority of the Kingdom, enter in league with his

Majefty's enemies, impofe fubfidies and excife upon
the people, and raife an army of his Majefty's own
fubjeits, and therewith entred his Majefty's King-
dom of England, feized upon his Majefty's Towns
and Forts there; and killed, murdered, plundered

and deftroyed his good fubjects, and in open and

pitched fields fought for, with and in behalf of the

faid
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faid Rebels, againft his Majefty's forces-, Which in

effect was the rife and caufe of all our fubfequenc

ruins and difafters that befel his Majefty or his loyal

and good fubjects thereafter.

Fifthly, In anno 1645, after your return from

England, to (hew your implacable malice and hatred

to all fuch as had any dependance upon, or affection

to his Majefty, you by yourfelf, and others under

your command, or at your direction, did mod trea-

sonably raife wilful fire, and burn the houfe of mi-

ftiels Lyfvented, inhabited by the Countefs of Ster-

lings and in her poffeffion, and all the moveables

and furnicure, they extending to a great value; not-

withftanding that the faid Countefs was an honoura-

ble aged woman ; and who, and her deareft husband,

the Earl of Sterling, by all obfervances and dutiful

refpects obliged you, fo far as in them lay ; there-

by adding to the faid Act of treafon, the height of

oppreflion and ingratitude.

Sixthly, In the year 1646, you by yourfelf, or

thofe under your command, or for whom you were

anfwerable, -or whom you might have flopped or

impeded, did take in the houfe of Toward, belong-

ing to the Laird of Salmond, and the houfe of Of-

coge, belonging to Lamond of Ofioge, and after ar-

ticles of capitulation drawn and fubferibed by the

Laird of Ardkinglafs, and other Officers under your

command, did moft treafonably in manner aforefaid,

under truft and affurance, as is faid, burn the faid

houfe of Ofioge, cruelly hang, kill and murther a

great many of the faid Lairds of Salmond and Of-

cage's friends and followers ; as is more fully ex-

preft in the Summons raifed at their inftance and

mine, for his Majefty's intereft againft you, and

which is repeated in a part of this article.

Seventhly, You having traitoroufly intended the

utter ruin and extirpation of all faithful and loyal

fubjects, who had given teflimony of their faithful-

nels to his Majefty's deareft Father, of ever-bleffed

memory ; and having with an army of your com-
plices, affociar.es, vaiials, fervants, tenants and fol-

lowers in as»o 1646, marched to Kentire, where a

great many of his Majefty's well- affected fubjects

of the name of Mac-Donald; Mac-Cow, and others,

whofe names are not particularly known, to the

number of 3 or 400, had fortified themfelves for their

fecurity, and againlt your oppreflion and violence,

in the houfe of Locbebead and Donavertie : And
you with the faid forces having marched to the faid

houfe of Locbebead ; the Gentlemen and others

therein, without making the leaft oppofidon, and

declaring that they had refuged themfelves to the

faid place for fhelter and protection, did render up

the faid houfe and themfelves, upon affurance, that

they might really and quietly return and live at

their own homes ; according thereto, they were

difmiffed and fent home, where they remained in

peaceable manner by the fpace of days. Not-
withftanding thereafter, you and the forces afore-

said having befkged the Caftle of Donavertie, du-

ring the faid fiege, there were feveral rendevous's

appointed for the faid Gentlemen to make their ap-

pearance ; which frequently they did, and were

(till difiniffcd, until fuch time as thofe who were

within the faid houfe of Donavertie had rendred up

the laid houfe and themfelves, to be difpofed of at

the mercy of the Kingdom or pretended Commit-

tee of eftates : And that notwithftanding thereof,

you and your faid complices had moft perfidioufly,

ireacheroufly and trealonably, (and for which alio

you are here indicted) flaughtered and murdered,

or caufed to be fliughtered and murdered, the

number oF 260 of them or '300, they being under

your truft, affurance, credit, or power ; and did

difpofe of the reft of them at your own hand,

without any lawful warrant, to Captains William

Hay, and Archibald Catnpbel, to ferve in the French

wars. Then and hereafter you caufed, and ap-

pointed a new rendezvous of the faid Gentlemen,

who were in the houfe of Locbebead, and their fol-

lowers ; who having appeared in frequent manner,

you caufed to be fingled out fifteen or fixteen of the

laid Gentlemen, who were that night fent to the

faid houfe of Lochehedd, and the next morning
brought forth by you, or fuch as were under your

command ; and moft perfidioufly, cruelly and in-

humanly, without any order of Law, or form of

Procefs civil or military, hanged and murdered.

And to aggravate the faid cruel and barbarous

crime, 'tis of verity, That one of the faid Perfons

being an old man, and having one fon, of age not

above fixteen or feventeen years ; the father imme-
diately before his death did depone, that his faid

fon had never done any crimes offenfive all his life-

time, but that he had ftill been at Schools ; and

that fome few days before, he had come from

Glafcow, the place of his education, to vifit his Pa-

rents ; and therefore did earneftly fupplicate, in re-

gard of his innocency, his life might be fpared :

Notwithftanding you, and the bloody actors of your

purpofes, were fo unmerciful, as not to hearken to

the faid fo juft defire of the faid dying old man,
but forthwith the faid young innocent boy was cruel-

ly alfo hanged to death. Likewife not content

with the aforefaid unheard-of horrid Acts of cruelty,

you in the month of 1640, or one or other of

the months thereof, by your felf and followers, or

fuch whom you might have ftopt or lett, caufed to

be tranfported from the Ifle of lla, to the lfle of

Inwa, to the number of two hundred perfons of

all fexes and ages ; where all means of livelihood

and fubfiftance being withdrawn from them, they

in a moft miferable manner were pined and ftarved

to death by famine, except fome very few, who
had out-lived the reft, and were relieved and car-

ried out of the faid Ifle by boats, accidentally com-
ing by : Likewife the perfon of Macdonald,

alias Coalmac Gillefpy, or Coawkittoche, being in an-

no ordained by the Parliament, or Committee
of Eftates thereof, to have been brought from pri-

fon out of the houfe of where he then was,

and there had been kept by you and others in your
time, many years before, to Edinburgh, that the

caufes for which he had been kept, and fo detained

in prifon, might have been known ; and he having

for that end been brought in a fhip the length of the

road of Leitb ; you, for preventing fuch Informa-

tion of your cruelty and oppreflion exercifed to-

wards him, and many of his friends and relations,

which he was able to have given and made out;

you in manifeft contempt and fcorn of that commit-
tee of Parliament, under which you yourfelf acted,

caufed to take the perfon of the faid Coawkittoche

forth of the faid fhip, and after you had carried

him to your own lands and bounds, cruelly caufed

to hang him to death.

Eighthly, Notwithftanding of the manifold acts

of mercy and favour, dignity, honour and truft

conferred upon you by your then dread Sovereign,

for reclaiming of you from your difloyal and treafon-

able practices, plots and machinations, againft his

facred perfon, dignity and authority ; he being

fore preffed and reduced to great (traits and extre-

mities by that army of Sectaries before mentioned,

with
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with whom you had formerly joined, as is faid •, and
having in that exigence and difficulty rather chofen

from an innate principle of affections of hip Coun*
trymen, to caft himfelf over in the hands of the ar-

'

my of his Majefty's fubjects pf his ancient Kingdom
of Scotland, for fhelter and prefervatjon ,-pf his royal

Perfon ; neverthelefs, you the faid Marquis being

the chief ringleader of that factious party, who then

fwayed the eftate and affairs both in council and ar-

mies in the faid Kingdom, did fo contrive and
complot, and by your influence fp prevail, that af-

ter all fair offers made by his Majtfty, and his ear-

ned defire to have come and lived in Scotland, un-

til fuch time as all differences in both Kingdoms
had been fettled 5 That a pretended Act of Parlia-

ment was made for abandoning and leaving his Ma-
jefty in the difpofal and mercy of the inveterate ene-

mies of his Majrfty and Government, the faid ar-

mies of Sectaries. And that your acting in, and

acceffions to the faid affair might be the more evi-

dent and clear ; and to aggravate your eminent and

lingular guilt therein, you yourfelf went tp London,

where you' bafely, under pretext of fatisfadtion for

the arrears of the faid army, raifed by the pretend-

ed authority pf the pretended convention of effaces,

in anno 1643, as is faid, treacheroufly and treafon-

aWy gave up, at leaft condefcended tp the up-
giving of your dread Sovereign and mafter, and

that as being impowered fo tp do by the Kingdom
of Scotland; and thereby did rub an indelible mark
of reproach and infamy upon the whole Nation to

all generations, fo far as in you lay. And further

to clear your aforefaid treafonable dealings, accef-

fions to, and correfpondency with that infamous

party of the faid army, who carried on the faid

. abpminable and deteftable act, you being at the

fame time in a pretended joint committee of both

Kingdoms, while-as the Englijh therein did call in

queltion whether the Scots army would fincerely

concur with them in their faid treafon and trea-

chery ;
you, after many arguments ufed in their fa-

vours, earneftly defired them tp have patience for a

little time, and it would appear by fomewhat of the

officers pf the army, hpw far they intended tocon-

cur and go along with them. Likewife within

few days after there was a vindication and declara-

tion emitted in name of the faid armies, whereby

jt was held forth, that in cafe his Majefty would

not condefcend to all the defires pf both King-

doms, which was no lefs than the divefting himfelf

of all regal power, civil, ecclefiaftical or military

in ftate, church, pr armies, they would deliver

him up ; which immediately after the payment of

200,000 /. bafely and treafonably was done by you
and them.

Ninthly, In anno 1648, his Majefty's- royal fa-

ther being, contrary to all Laws, divine and hu-

man, moff uncluiftianly, barbaroufly and treafon-

ably detained and kepj; prifonei; within the cattle of

Carisbrock, in the Ifle of Wight, by a party of fac-

tious, diflpyal and rebellious Sectaries ; the Eftates

of Parliament then convened by his Majefty's au-

thority, having taken the faid inhuman, treafonable

and cruel ufage "into feripus confederation, they

found this, Kingdom engaged in honour and duty

to refent fe> horrid and unhearoSof cruelty and lefe-

rnajefty, and obliged to ufe their utmoft endea-

vours to relieve him out of the hands of fuch wick-

ed u fur pers, and tp reftore him to the exercife of

his royal authority in freedom, hpnpur and fafety •,

for effecting thereof, after all other fair ways ef-

fayed, upon .mature confutation had, they found
that the only probable means was the raifing of an
army of his Majefty's good fubjects, which was ac-

cordingly ftatute and ordained by Act of the faid

Parliament. Againft the carrying on of whicha fo

juft, laudable and neceffary a duty, you did moft
violently and eminently oppofe yourfelf, not only
by arguing, voting againft, and ufing all other

means in your power to obftruct the fame ; but al-

fo after the fame was paft into an Act of Parlia-

ment, you did moft contemptuoufly and treafon-

ably pubhckly diffent from and enter a Proteftation

againft the fame; and not being therewith content,

after the faid army in purfuance of their duty and
allegiance had marched into the faid Kingdom, you
fhortly after in the month of in contempt
of the aforefaid authority, and againft the preferva-

tion of his Majefty's perfon and authority, did
moft treafonably cbnvocate an army of factious, fe-

ditious and rebellious fubjects, in oppofition to the

faid army, and therewith committed divers and fun-

dry outrages, murders, flaughters, pfunders and
variations upon the perfons and eftates of divers of
his Majefty's good Subjects, and therewith invaded
feveral of the cities and caftles, feized thereupon,

and upon the magazine with arms and ammunition
therein : And at that time the faid rebellious army
of Sectaries of England, being upon the bprders,

you fearing and apprehending that the force and
power raifed by you fhould nqt be able to withftand

his Majefty's gppd and lpyai fubjects who were
then rifen and read'y to rife in arms for afferting

and vindicating his Majefty's juft authority, you
did moft balely, treacheroufly and treafonably call

in to your aid and affiftance the faid armies of Sec-
taries. Likewife you yourfelf went in perfon to

the houfe pf Mordington, within a mile of the

Englijh borders, to the end aforefaid ; and you did

meet with the vile ufurper Oliver Cromwel, com-
mander of the faid army, with whom you had fe-

veral private meetings and confultations, and there-

by perfuaded and fo prevailed with the faid traitor,

that he thereafter marched with the faid army to

Edinburgh and the places thereabout ; and which
march and in-coming of the faid Oliver you might
have undoubtedly hindered ; in fo far as it can be

made appear by clear prpof and teftimpnies of fa-

mpus perfons, That it having been complained
upnn to him at the faid houfe pf Mordington, that

by reafon of his being there with fuch a great num-
ber of Soldiers, the Lord Mordington's tenants

would undoubtedly be ruined ; he the faid Oliver

made anfwer, That he could not help, the fame,

for his flaying and going did depend upon you, and
that he was ready, if you defired, to march back
tp England. At leaft, you did cpntrive, advife or

content to the raifing and convocating of the faid

feditious, factious, and rebellious armies ; at leaft

was one pf the number ypurfelf, and with, and
afEfting tp them in arms ; at leaft, did vote,'

counfel or perfuade the incalling of the faid army
of Sectaries : And they being fo brought in, you
did countenance, affift, concur and confult with

them, or their commanders, or fome of them, in

publick or in private at Edinburgh, and in the Can-

ncngate, in the houfe called Lady Home's Lodgings,

and in divers other places. As alfo, you did moft
villainoufly and traitoroufly contrive, counfel or

vote for the drawing up of a Letter directed to the

traitor and abominable ufurper ; wherein you and

your complices did engage yourfelves, in the name
of
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of the Kingdom of Scotland, to employ your ur-

moft endeavours, that none who have been active

in, or contenting to the engagement againft the

faid Sectaries, or had been in arms at Sterling, or

clfewhcre, in maintenance or purfuance of that en-

gagement, fhould be employed in any pnblick

place or truft within this Kingdom whatfoever,

without advice or confent of the Kingdom of Eng-

land ; as the faid Letter dated the 6th day of Oc-

tober, 1648, more fully bears. As alfo, you did

draw up, at leaft did counTel, advife or vote, to

the up-drawing of certain Inftructions given to Sir

"John Chvjly, who was fent by you and your com-
plices, as commiffioner to the pretended houfe of

Parliament of England, dated OcJober 17, the year

aforefaid ; wherein you defire, that the noblemen,

gentlemen of quality, and confiderable officers of

the army, that went into England, under the com-
mand of Duke Hamilton, and who were then prifo-

ners, might be kept as pledges for the peace of

that Kingdom •, by which not only have you en-

deavoured moft unnaturally to enflave your fellow-

fubjedts and countrymen to the power of ftrangers,

but moft treacheroufly and treafonably, as an un-

worthy, ungrate patriot, done what in you lay to

deftroy the life of your own dread Sovereign, and

the Royal Authority in him and his fucceffion, and

to fubject the honour, liberty, power and govern-

ment of this his Majefty's ancient and free King-

dom, to the command, luff, and tyranny of foreign

traitors and ulurpers. As alfo, you upon the 4th-

day of May thereafter, having taken upon you moft

treafonably the fupreme authority of this Kingdom,

gave warrant under your hand for iffuing out a

Proclamation, declaring that the wives, children

and families of James Lord Ogihy, Lord Rea,

Lewis Marquis of Huntley therein defignant, Lewis

Gordon, fon to the Marquis of Huntley, John now
Earl of Middleton, therein defignant, John Middle-

ton of fometime defignant General-Major,

fhould be no longer under the protection of this

Kingdom, and that fuch courfe fhould be taken for

tranfporting them out of their country to foreign

parts, as the Eftates of Parliament or their Com-
mittee fhould think fit.

Ifentbly, after his Majefty's deareft and moft

royal father, of eternal and moft bleffed memory,
had been moft unchriftianly, inhumanly, horridly

and barbaroufly murdered, by the faid abominable

traitor and ufurper Oliver Cromwel, and his wicked
' complices, the devilifh and treafonable courfes,

plots, contrivings and actings of yours did not yet

terminate : For there being fome motions for ad-

drefs to be made to his Majefty, by fome of his

good fubjects of this his ancient Kingdom, as un-

doubted and rightful fuccefibr to his deceafed royal

father in the imperial crown thereof, that his Ma-
jefty might come to his faid ancient Kingdom, for

exercifing his royal power and authority ; the

faid motion and purpofe being fo juft and lawful,

you, notwithftanding of your great impudence,

and daring, always tearing, that a direct oppofing

thereof would prove altogether ineffectual ; you,

in a moft indirect way, procured the application

made for inviting his Majefty, to be fo clogged

with limitations, reftrictions and conditions, to

have been condefcended to by his Majefty, before

his admiffion to the exercife of his royal Govern-

ment, as were moft destructive to his Majefty's

dignity and authority, and moft derogatory to mo
narchical Government •, as are more fully exprefs'd

in the feveral commiffions, inftructions and ad-

drefTes fent and made to his Majefty to that effect,

and publick proclamation of his Majefty at the

mercat-crofs of Edinburgh, by you and your com-
plices, commiffioners at Breda \ all which are here

repeated as a part of the Libel brevitatis caufa. And
his Majefty upon confideration, that the faid un-

reafonable, unlawful and treafonable conditions

were exacted of his Majefty by you, and a few
number of factious fubjectp, who had by the affi-

ftance of the ufurper and tyrant Oliver Cromwel,
thruft yourfelf into the government of his Majefty's

ancient Kingdom ; and trufting to the fidelity,

the loyalty and good affection of his other good
fubjects, having, notwithftanding the faid hard and
unjuft conditions, refolved to Caft himfelf upon the

loyalty and affections of his other good and faith*

ful fubjects; you, to obftruct his Majefty's purpofe

and refolution, yea, and, fo far as in you lay, to
'

fright and terrify him therefrom by you and your

complices cruel execution upon the Marquis of

Montrofs, his Majefty's commiffioner, and who re-

prefented his perfon in his faid ancient Kingdom •,

caufed to be moft horridly and inhumanly murdered
the faid Marquis, at the Mercat-crofs, upon the

21ft day of May, 1650, with all the circumftances

of difgrace and difhonour: which fo much re-

flected upon his Majefty's perfon, dignity and au-

thority, and upon the honour of all true nobility ;

and is fo recent and frefh, with deteftation, in

the memories of all good fubjects and generous

fpirits at home and abroad, that it is not fit to be

mentioned or repeated here. But his Majefty (till

continuing in his former purpofe and refolution,

and after a moft tedious and dangerous voyage at

fea, having, by the providence of Almighty God,
happily and fafely arrived in his faid ancient King-
dom ; fhortly thereafter, the cruel bloody mur-
derer and ufurper Oliver Cromwel, in purfuance of

his Majefty, with a powerful army of Sectaries, by
fea and land, invaded his faid Majefty's ancient

Kingdom. For oppofing of whom, an army be-

ing raifed, while both the faid armies were in the

field, you moft treacheroufly and treafonably kept

correfpondency, and had intelligence with the faid

ufurper, by writing to, and receiving letters from
him, without his Majefty's private confent or war-

rant ; at leaft, by fending to, and receiving mef-

fages from him by word of mouth: And further,

to advance the defigns of that abominable Regicide,

after you had by your indirect means, plots, ad-

vices or contrivances, gotten his Majefty removed
from his army at Leith ; you by your influence

upon a few number of the commiffioners of the ge-

neral Affembly, yourfelf being one of the number,
then met at St. Cutbberl's church, commonly called

the Weft-Kirk, prevailed fo, that for the weakening
of the hands of friends, and ftrengthening the ene-

mies, there was in a moft clandeftine and furrep-

titious manner an Act, as of the faid commiffion of

the Kirk, made, printed and publifhed ; wherein

befides many reproachful and flanderous expref-

fions of his Majefty and his royal anceftors, more
fully exprefs'd in the faid pretended Act, bearing

date Augufi 13, 1650, it was declared, that you
difclaimed, and would not own his Majefty's inte-

reft, becaufe of his refufal to fubferibe and emit a

declaration offered to him ; and which declaration

was contrived and drawn up by you, and contains

many fcandalous, feditious, imperious, reproach-

ful and treafonable expreffions, not only againft

his
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his Majefty's authority and government, but alio

againft his royal father and mother, and others his

royal progenitors, as is more at large exprefs'd in

the aforefaid Act of the date above- written, and

declaration bearing date the day the

fame year: of which declaration there needs no

more be faid, than that the circumftances by which

his Majefty was enforced to fign the fame, are enough

known to the world ; and that the worthieft and

greateft part of his Majefty's ancient Kingdom did

even der.eft and abhor the evil ufage of his Maje-

fty in that particular, when the fame tyranny was

exercifed there by the power of you and a few evil

men your complices, which at that time had fpread

it felf over his Majefty's Kingdom of England, at

leaft you and your complices did ratify and ap-

prove the faid Act of the Weft-Kirk, and confent

thereto ; and at leaft you did deal with, and prefs

and force his Majefty to fign and fubfcribe the de-

claration aforefaid ; at leaft you were author, or

contriver, adviferor counfellor, perfuader or voter,

or affenter, affifter, aider or abettor of the aforefaid

reftrictions, limitations and conditions, and of the

aforefaid murder of his faid Majefty's commiffioner

and manner thereof, and of the keeping of the faid

correfpondence with the faid invader and ufurper,

and of the faid Act and Declarations, or any or other

of them, or all or part thereof, or one or other of

them.

Eleventhly, After it had pleafed God to fuffer that

monfter of njen and cruel Regicide Oliver Cromwel

fo far to prevail againft all his Majefty's endeavours

for recovering his juft right and intereft in this and

in his other Kingdoms, and over all the armies and

forces raifed by him for that end, fo that he was

neceffitated to refugeat himfelf with foreign Princes

and Eftates : howbeit, at his Majefty's corona-

tion, you in the prefence of God, and a great ma-

ny of the nobility of this Kingdom, and others

therein convened at Schoon, the iff. of January,

1651, did fwear to be faithful to the crown, and

true liege-men to his Majefty : yet neverthelefs

contrary to the faid oath, and notwithftanding the

many favours, honours, benefits and acts of indemp-

nity conferred upon you, and contrary to the Laws
and Acts of Parliament, as is exprefs'd ; you did

moft perfidioufly, ungratefully and treafonably in

anno 1653, or 1654, not only according to your

bounden duty, not rife in arms, and join with the

Earls of Glencairn and Middleton, who were commif-

fioned from his Majefty for hindring the further

progrefs of the ufurpers, and expelling them forth

of this Kingdom ; but did in open hoftility join

with the faid ufurpers their forces ; efpecially with

the Colonels Overton, Cobbet and Twijleton ; at leaft

with the faid Colonels Cobbet and Twijleton ; at

leaft with Colonel Twijleton when he was in the

Highlands in oppofition to the faid Earl of Glen-

cairn ; at leaft joined with one or other of them in

counfelj did take and relieve prifoners, did furnifh

feveral pieces of great cannon, to the number of

fourteen, in anno 1653, or 1654, to Colonel Aldred

then governor of Air : which cannon, or a great

many of them, were taken out by you of his Ma-
jefty's caftle of Dunbarton, at the time and in the

manner above exprefs'd. And likewife you did take

pay from the faid ufurpers for a company of foot

under them and in their fervice, thereby openly and

clearly making it appear what you did intend by all

your more covered and private machinations, plot-

tings and treafonable actings againft his Majefty's

deareft father and himfelf. Likewife to make it

appear what intimacy and power you had with the

ufurper, you not only did term and call the actings

of his Majefty's forces againft you and the ufur-

pers, rebellion, but alfo you in anno 1654, did

take upon you power to bring off fuch as were in

that fervice, and to give remiflions therefore under
your own hand

;
particularly to John Mac-Dougaia

of Dunolick, as the fame under* your hand the faid

John will verify.

Twelfthly,' The faid Oliver Cromwel, that mon-
fter of men, vileft of traitors, moft cruel murderer,
bloody tyrant and ufurper, having reached, as he
thought, the end of all his devilifh plots and trea-

fonable machinations, by ufurping the dominion
and authority of his Majefty's three Kingdoms, and
fettling the fame, fo far as in him lay, upon him
and his family ; you conceiving the fame fo' fixed

and riveted, that in human probability it was not

poffible to be removed or fhaken -, that you might
avowedly reap the fruits of your former more co-

vered vile and damnable plottings, contrivings and
actings for the faid arch-tyrant and traitor, you then

pulled off and laid afide the mafk of pretended
loyalty and religion, under which you had all along
formerly lurked, thereby having deceived and
cheated a great many of his Majefty's good fub-

jects from their due allegiance and loyalty under
hypocritical fair pretences of your affection and
zeal for Religion, Prince, and Country, to the

utter ruin (if not of fouls) of many of their bo-

dies, eftates and fortunes •, and did openly in face of
the world, difcover yourfelf in your own colours,

appearing in a thing profeffedly and publickly in

behalf of the faid ufurper againft his Majefty's per-

fon and authority: in fo far as in the month of

1657, after the deceafe of the faid ufur-

per, the fucceeding ufurper his fon, being moft
treafonably and tyrannically proclaimed chief ma-
giftrate and fole protector of all his Majefty's do-
minions and territories thereto belonging, at the

mercat-crofs of his Majefty's cities of Edinburgh
and Dunbarton, you having apparently, for fuch

like fervices done or to be done, received from the

faid ufurper Oliver one precept due upon the Ex-
chequer of Scotland for payment to you of 1 2000 /.

fterling, or thereabout, did with your perfonal pre-

fence countenance the faid tyrannical and treafo-

nable Proclamation •, thereby fo far as in you lay,

diverting his Majefty of his juft and royal intereft

and right, and eftablifhing the fame on the per-

fons and families of the faid ufurpers. Likewife

not long after the faid ufurper, the more to efta-

blifh himfelf in his ufurped government, having

called a pretended Parliament, confiding of a pre-

tended new-coined houfeof Peers, and certain per-

fons of his Majefty's three Kingdoms as a houfe of

Commons to fit in Wejlminfter ; you did procure

yourfelf elected commiffioner for the fhire of Aber-

deen, at leaft did accept of a commiffion from
them -, albeit both by the nobility of your birth, and
your non-refidence within the faid fhire, you was

in law uncapable to be fo elected ; at leaft ought

and might have refufc I to accept any commiffion.

Neverthelefs naving voluntarily, and of your own
accord, embraced the faid charge and employ-

ment ; you thereupon took journey, and went to

London, and moft baf.-ly, perfidioufly and treafona-

'bly, fate, voted, and otherwife acted in the laid

ulurpcr's pretended Parliament, by whom his Maje-
fty's right and intereft was diiclaimed and abjured,and

the
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the fame owned only in the faid ufurper's perfon,

as a member of the laid pretended houfe of Com-

mons, to the high indignity and contempt of his

Majefty's facred perfon and authority, the utter de-

ftructionof monarchical government, the difhonour

of this Kingdom, and the great difgrace of your

own family and pofterity.

Thirteenth^, You the faid Marquis, to make ic

further appear to the world, that it was always

your purpofe and intention to deflroy his Majefty's

authority and government, and to oppofe his reftau-

ration to his juft right and intereft to his three

Kingdoms, at a provincial afferably holden at Iti-

nerary, a little after the defeat of his Majefty's

army at Worcefler, the minifters praying for his

Majefty after the accuftomed manner, you did

moft villainoufly and treafonably rebuke them, fay-

in<*, That they were but fools to pray for a malignant

and wicked King, whom God had rejeiled, and would

never reftore him again ; or fome fuch-like words to

that purpofe. And alio, you being at London, in

the time of the ufurper Oliver, you faid in prefence

of divers perfons of quality, That you wondered

how people could be fo mad, as to call home a family

whom God bad rejected, or fuch words to that pur-

pofe : Likewife after your home-coming to Scot-

land, yea, openly in a publick meeting at James

Maujlertonne's in Niddres wind, in prefence of fe-

veral noblemen and gentlemen, you boafted, That

you would own any thing you had done in thefe things

by-gone ; and that if it were to do, you would do it

again ; bowbeit you had known that all that had,

would have come : Thereby prefumptuoufly taking

upon you, by outward fuccefs, to give judgment

upon the hidden and fecret counfels and determina-

tions of Almighty God, and thereby to alienate the

affections, duties and allegiance of his Majefty's

good fubjecls, and to harden and confirm others,

fuch as are otherways difpofed in their wicked

courfes towards his Majefty's Perfon and Authority.

1 Lafily, That your monftrous and execrable

Treafon may appear to all the world, it is of veri-

ty, that in the year 1648, at a private conference

betwixt you, Oliver Cromwel, and Col. Ireton, the

faid Oliver complaining of the many difficulties

that attended their affairs, by reafon of the divers

defigns which his Majefty had on foot from time to

time againft them ; you the faid Marquis made an-

fwer, That their danger was great indeed, in regard,

that if any of thefe defigns Jhould take effelit, they

were all ruined. And thereupon gave your pofitive

advice, that they fhould proceed to the queftioning

of the King for his life ; affuring them, that they

could never be fafe until they had taken away his

Majefty's life. At leaft, you did know of the hor-
'
rible and treafonable defign of murdering his faid

Majefty ; and did moft treafonably conceal, and

not reveal the fame till after the faid horrid deed

was committed, and fo paft prevention or remedy.

At which time, in anno 1649, publickly in the

face of the pretended Parliament then fitting, you

faid, that the Ufurper Cromwel had told you, That

England and Sotland would never be at peace, until

the King were put to death. By all which particu-

lars reflectively, above rehearfed, it is clearly

evinced, that you were, and are Author, Contriver,

Deviler, Confulter, Advifer, of all or part of all

the aforefaid crimes of Treafon, and other above

libelled, or other of them, in manner above de-

clared. And thereby has incurred the pains and

Vol. Vlf, 3
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punilhments of Migh-Treafon, and others contained

in the Laws and Acts of Parliament above-written:

which muft and fhould be inflicted upon you with al!

rigour, in example to others in all time coming.

Sic fubferib.

Jo. Fletcher.

31 January, 1661.

Ordered, that the above-written Dittay be given

to the Marquis of Argyle, by a Herald or Purfui-

vant, and he to anfwer thereto, upon the 13th day

of February, next to come. /

The Marquis of Argyle 's Petition, to
,

the Parliament of Scotland^ craving

a Precognition of his Cafe ; contain-

ing many weighty Reafons urging

the necefiity thereof. Prefented to

the Parliament, February 12, i66r.

To my Lord Commimoner his Grace, and

Honourable Eftates of Parliament,

The humble Petition of Archibald Marquis of
Argyle

;

Humbly fheweth,

THAT for as much as the Petitioner can with

a fafe confeience affirm, and folemnly pro-

teft, that whatever his actings or acceffion has been

in relation to public bufinefs fince the beginning of

the troubles, till his Majefty's departure hence in

the year 1651, though he will not purge hi mfelf

of errors, failings, and miftakes, both in judg-

ment and practice incident to human frailty, and
common to him, if not with the whole, at leaft

with the greateft part of the Nation ; yet in one

thing, though he were to die, he would ftill avouch

and retain his inr.ocency, that he never intended any

thing treafonably, out of any pernicious defign

againft his Majefty's late royal father of ever-glo-

rious memory, or his prefent Majefty (whom God
may long preferve) their Perfons Or Government

;

but endeavoured always to his uttermoff for fettling

the differences betwixt their Majefties and the peo-

ple. And as to any actings before the year 1641,

or from the faid year, till his Majefty's being in

the Parliament at Perth and Sterling ; your Peti-

tioner did with a full affurance rely upon his gra-

cious Majefty, and his royal father, their treaties,

approbation, oblivion, and indemnity for what was

paft, and firmly believed that the fame fhould ne-

ver have rifen in judgment, or that the Petitioner

fhould have been drawn in queftion therefore. And
during his Majefty's abfence, and being forced from

the exercife of his Royal Government by the late

Ufurpers, and long after that the Nation by their

Deputies had accepted of their Authority and Go-
vernment, and they in poffeffion, the Petitioner

was forced to capitulation with them, being in their

hands, and under ficknefs, and the fame was, after

all endeavours ufed, according to the duty of a

good Subject : and upon the Petitioner's part, fo

innocent and neceffary for fclf-prefervation, withouc

the leaft intention, action, or effect to his Majefty's

D d d pre-
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prejudice : that albeit upon mif-information (as

ths Petitioner humbly conceives) has actings and

compliance both in their defigns and quality have

been mif-reprefented, as particularly Angular and

perfonal, dating the Petitioner in a degree of guilt

beyond others, and incapable of pardon 5 the fame

have fo far prevailed upon his Majefty, as to cloud

and damp the propitious and comfortable rays of

his Royal Grace and Favour, and have (trained his

gracious inclination beyond its natural difpofition of

clemency exprefs'd to his other Subjects, .to com-
mit the Petitioner's perfon, and give way to the

trial of his carriage and actings. Yet io firmly

rooted is the Petitioner's perfuafion of his Maje-

fty's Juftice and Clemency, and that he intends the

reclaiming, and not the ruin of the meaneft of his

Subjects, who retain their loyalty, duty, and good
affection to his Perfon and Government ; that upon
true and right reprefentation of the Petitioner's car-

riage and actings, he fhall be able to vindicate

himfelf of thefe afperfions, and (hall give his Ma-
jefty fatisfadtion ; at leaft fo far to extenuate his

guilt, as may render him a fit object of that Royal
Clemency, which is of that depth, that having

fwallowed and paft by, not only perfonal but na-

tional guiltinefs, of much more a deeper dye, than

any the Petitioner can be charged with, or made
out againft him ; and fo will not ftrain to pafs by

and pardon the faults and failings of a perfon, who
never acted but in a publick joint way, without any

finifter or treafonable defign againft his Majefty or

his Royal Father; and againft which he can defend

himfelf either by acts of approbation and oblivion

in verba principis, which he conceives to be the fu-

preme, facred, and inviolable fecurity, or which he

was forced to, much againft his inclination, by an

infuperable necefiity. And albeit, his Majefty's

grace and favour is ftrictly tied to no other rule but

his royal will and pleafure ; yet his Majefty's fo

innate, efiential, and infeparable a quality of his

royal nature, that the Petitioner is perfuaded in all

human certainty, that the leaving and committing
to his Parliament (as is exprefs'd in his Majefty's

Declaration of Oclober 12th laft by-paft) the try-

ing and judging of the carriage of his fubjects du-
ring the late troubles, as indeed it is in its own na-

ture, and ought to be fo accepted of all, as an un-
doubted evidence of his Majefty's affection to, and
confidence in his people; fo no other trial or judg-
ing is therein meaned, but a fair, juft, legal and
ufua! Trial, without any prejudice, paffion, or pre-

limitation, or precipitation ; like as by the faid De-
claration there was a freedom for all the people in-

terefted, to make their application to the Parlia-

ment, or in the mean time to the Committee, from
whom only his Majefty is pleafed to declare he
would receive addrefs and information. And fee-

ing it was the Petitioner's misfortune, during the

fitting of the faid Committee, to be prifoner in Eng-
land; whereas if he had been prifoner here in Scot-

land, he would have made application to them, and

would have craved, and in juftice expected that

precognition might have been taken by them, to

whom the preparing and ordering of that affair (to-

wit, anent the Trial of the Subjects carriage during

the troubles) was recommended, that the Petitio-

ner's abfence, which was his punifhmenr, not his

fault, may not be prejudicial, feeing the Petitioner

has lately received two feveral Dittays, wherein there

b^ many crimes grofly falTe, with all the afperfions

and aggravations imaginable laid to his charge ; im-

porting no lefs than the lots of his life, fame, and
cllate, and the ruin of him a'nd his pofterity ; which
he is confident is not intended by his Majefty. And
that by the Law and l'raclice of this Kingdom,
confonant to all rcafon and equity, the Petitioner

ought to have upon his defire a precognition, for

taking the depolition of certain perfons, which be-

ing frequently and ufually practiced in this country,

when 'any perfon is defamed for any crime, and
therefore incarcerate before he was brought to a

Trial, at his defire, precognition was taken in all

bufinefs relating thereto ; which the Petitioner in all

humility conceives, ought much more not to be de-

nied to him, not only by reafon of refpect to his

quality, and of the importance and confequence

thereof, to all his Majefty's Subjects of all quality

in all time coming ; but alfo in regard it has been
fo meaned and intended by his Majefty's Declara-

tion aforefaid ; like as the manner of the crimes

objected, being actings in times of wars and trou-

bles, the guilt thereof was not perfonal and parti-

cular, but rather national and univerfal, and veiled

and covered with acts of indempnity and oblivion

;

and fo tender and ticklifli, that if duly pondered,

after a hearing allowed to the Petitioner, in prudence

aad policy, will not be found expedient to be toffed

in publick, or touched with every hand, but rather

to be precognofced upon by fome wife, fober, no-

ble, and judicious perfons, for thir and feveral

other reafons in the paper hereto annexed. Nor
does the Petitioner defire the fame amnio protelandi,

nor needs the fame breed any longer delay ; nor is

it fought without an end of zeal to his Majefty's

power, and vindication of the Petitioner's innocen-

cy, as to many particulars wherewith he is afperfed;

and it would be ferioufly pondered, that feeing

Cunliatio nulla longa ubi agitur de vita hominis, far

lefs can this fmall delay, which is ufua), and in this

cafe molt expedient, if not abfolutely neceffary, be

refufed, ubi agitur non foium de vita, fed de fama ;

and of all wordly interefts, that can be dear or of

value to any man.

Upon confideration of the premifes, it is humbly

craved, That your Grace, and the Honourable

Efiates of Parliament, may grant the Peti-

tioner's defire, and to give Warrant to cite

perfons to depone before your Grace, and the

Eliales of Parliament, upon fuch interroga-

tories as your Petitioner fhall give in, for
clearing of feveral things concerning his inten-

tion and loyalty during the troubles. And for

fuch as are out of the Country, and Strangers,

reftdentars in England, Commiffions may be

direcled to fuch as your Grace and the Par-

liament fhall think fit, to take their depofi-

tions upon Oath, and to return the fame.

And .your Petition fhall ever pray, ciJV.

Edinburgh, February 12, 1661.

This Petition being read, was refufed.

Edinburgh, at the Parliament-Houfe, February

13, 1661.

Til E Marquis of Argyle (being accufed of

. High-Treafon, at the inftance of Sir John
Fletcher, his Majefty's Advocate for his Intereft)

was brought to the Bar. His Lordfhip humbly de-

fired but to fpeak a few words before reading the

Indictment

;
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Indictment; affuring to fpeak nothing in the caufe

jtfelf. Whereupon he was removed a little, and
after fome debate, the . Houfe refolved that the faid

Indictment fhould be firft read. Then his Lord-
fhip defired that a Bill which he had caufed his Ad-
vocates to give in to the Lords of the Articles, (defi-

ring a precognition, with many reafons urging the

neceffity of it) to which he had received no anfwer,

might be read before the faid Indictment: which

being Iikewife refufed, the faid Indictment was firft

read ; and after the reading thereof, the Marquis

(being put off his firft thoughts) was compelled to

this extemporary difcourfe following, as it was
faithfully writ when his Lordfhip (poke.

May it pleafeyour Grace,

MY Lord-Chancellor, before I fpeak any
thing, I fhall humbly proteft my words

may not be wrefted, but that I may have charity

to be believed ; and I fhall with God's afiiftance,

(peak truth from my heart.

I fhall, my Lord, refume Mephibofheth's anfwer

to David, (after a great Rebellion, and himfelf

evil reported of) faith he, Tea, let bim take all,

for as much as my Lord the King is come home a-

gain in peace into his ozvn houfe; 2 Sam. xix. 30. So
fay I, fince it has pleafed God Almighty graci-

oufly to return his facred Majefty to the Royal
Exercife of his Government over thefe Nations, to

which he has undoubted right, and was molt un-

juftly and violently thruft therefrom, by the late

tyrannizing Ufurpers.

It is, my Lord, exceeding matter of joy to us

all, that the iron yoke of Ufurpation (under which
•we have thefe many years fadly groaned) is now
broke, and with much freedom this High and Ho-
nourable Court of Parliament are meeting toge-

ther, under the refrefhing warm beams of his Ma-
jefty's Royal Government : (fo much longed for by
our almoft ftarved expectations,) and I do earneftly

wifh his Royal Prefence upon his Royal Throne a-

mongft us. But fince at this time that great happi-

nefs cannot probably be expected, I am glad that

his Majefty's prudence has fingled out- fuch a quali-

fied and worthy perfon (as my Lord-Commiffioner

his Grace) to reprefent himfelf ; whofe unfpotted loy-

alty to his Majefty we can all witnefs.

I cannot, my Lord, but acknowledge that thefe

two grand mercies, which comfortably attends my
prefent condition ; one is, the high thoughts I de-

fervedly entertain, of that tranfeendent and princely

clemency wherewith his facred Majefty is fo admi-
rably delighted ; abundantly evidenced by many
noted and fignal teftimonies in all the fteps of his

Majefty's carriage ; as thofe moft gracious Letters,

Declarations, and that free and moft ample Act of
Indempnity, granted to all his Majefty's Subjects,

(excepting fome of the immediate murderers of his

Royal Father) to eradicate any timorous jealoufies

of his Majefty's gracious pardon, (which might hap-

ly arife by ferious reflectings) convincing them for-

cibly of their own mifcarriages, in thefe unhappy
times of diffraction. The effects, my Lord, of
which princely deportment (I am confidently hope-
ful) his Majefty has experimentally and fhall find,

prove one effectual cement to conciliate the moft
anti-monarchick and difaffected perfons (excepting

fome of thofe barbarous phanaticks) in all his Ma-
jefty's Dominions, moft willingly to the fubjection

of his Majefty's Royal Scepter ; and with a perfect

Vol. VII.

hatred abominate all difioyal practices in themfelve's

brothers, in all time coming.
The fecond is; my Lord; when I confider that

my Judges are not fuch as we had of late, ftrangers,

but my own countrymen ; both which jointly (to-

gether with the real fenfe and folid convictions I have
of my innocency of thofe calumnies moft unjuftly

charged upon me) encourages my hopes the rather,

to expect fuch dealing, as will moft fympathize
with that clement humour (to which his facred Ma-
jefty has a natural propenfity) and fuch equal admi-
niftration of Juftice (void of all biaffing prejudices)

as will be moft fuitable to fuch a high and honoura-
ble meeting.

I fhall therefore* my Lord, defire to ufe PauVi
anfwer for himfelf, (being accufed of his Country-
men) he having a learned Orator, Tertullus, accd-

fing him, as I have in my Lord-Advocate ; Paul's

was herefy, mine of another nature ; but I muft fay

with him, that the things they alledge againft me
cannot be proved : but this I confefsj in the way
allowed by folemn Oaths and Covenants, I have
ferved God, my King, and Country (as he faid)

which they themfelves alfo allow.

I fhall, my Lord, remember (not with repining,

but for information) my hard ufuage, never having
had my hearing, nor allowance of pen, ink, nor
paper, nor the comfort of feeing my friends freely,

until I received this fummbns, which was in effect

a load above a burden; enemies, both Scots and
Englifh, but of malice calumniating me for all the
fame things, excepting what relates to his Majefty's
moft Royal Father of ever-glorious memory.

Therefore, my Lord, I beg charity and patient

hearing, not doubting but the wifdom and good-
nefs of the Parliament will be fo favourable, and
not as the inconfiderate multitude (as a learned and
able man writes, Sir Walter Raleigh, in his Preface to
the Hiftory of the World.) As we fee in experience*

that dogs always bark at them they know not ; and
that is their nature, to accompany one another in

thofe clamours ; fo it is with the inconfiderate multi-
tude, who wanting that virtue which we call ho-
nefty in all men, and that fpeCial gift of God, which
we call charity in Chriftian men ; condemn without <

hearing, and wound without offence given, led

thereunto by uncertain Report only ; which his Ma-
jefty King James only acknowledges to be the fa-

ther of lyes* I fhall not defire to be in the leaft mif-
taken by any that hear me ; but fure I am* it is per-

tinently applicable to my cafe.

I intreat your Lordfhip Iikewife to confider the

words of another notable man, (Speed, in his Hi-
ftory ;) who fays, As the tongues of Parafites are ill

ballances to weigh the virtues of Princes and great

men ; fo neither fhould theirs, nor other mens ble-

mifhes be looked upon as they are drawn with the

deformed pencil of envy or rancour ; which do al-

ways attend eminency, whether in place or virtue.

I (hall not, my Lord, be fo prefumptuous as to

arrogate any thing to myfelf in this, only I want
not the two companions, for I am but a weak man,
fubject to many failings and infirmities, (whereof I

do not purge myfelf) for as we muft confefs to God
Almighty, if he fhould mark iniquity, who can

ftand ? neither fhall I fay, that there cannot a hole

be difcovered (as the Proverb is) in my coat ; and

it cannot but be fo with any, fpecially fuch as have

labour'd in fuch times and bufinefs. But I blefsthe

Lord, that in thefe things which have been, and
D d d 2

•
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are here cafl lipon me, I am able to make the falfe_

hood and mifconftruction of them palpably ap-

pear.

My Lord, before I mention any thing in parti-

cular, I rnuft (hew this honourable meeting of Par-

liament, and all that hear me (who doubtlcfs have

Various apprehenfions of my being prefent in this

condition) that I am here rather as my misfortune,

not my injury ; wherein I defire to explain rhe dif-

ference, as Plato and Ariftotle do very well ; -cal-

ling injuries fuch things as are done purpofely with

a wicked mindj and misfortuneSj fuch things as

are done with a good mind, though the events prove

bad, yet we could not forefee them.

So, my Lord, I fhall take God to record (who

muft judge me one day) upon my Confcience, that

what I, did, flowed not from any injurious principle

to any, though I acknowledge the events were not

ftill fo fuccefsful (which was my misfortune) in-

deed ; but it has been my lot often in thefe times

(wherein I and many others have been inevitably in-

volved) to be by the malicious tongues of my ca-

lumniating enemies, mifconftructed for the worft

;

yea, even in many things that the Lord was pleafed

to make fuccefsful. For the truth of this, I may, I

hope, fafely appeal to many in this honourable Houfe,

who can abundantly witnefs, my faithful and loyal

endeavours, for both my King and native Coun-
try : whereof I fhould be very (paring to be an He-
rald myfelf, were not the contrary fo impudently

affirmed. There are five main calumnies that I

defire, my Lord, to fatisfy all that hear me a little

in ; to the end that the reft of lefs moment may be

likewife in their own due time heard, afterward ab-

ftradted more from perfonal prejudice.

. The firft calumny is, my Lord, concerning that

horrid, and unparallelled murder of his late Royal
Majefty of eternally bleffed memory. I do here pub-
lickly declare, that I neither defire, nor deferve the

leaft countenance or favour, if I was either accef-

fary to it, or on the counfel or knowledge of it

:

which to make clearly appear, is under oath in the

Parliament-Books 1649; whereof I was the firft

ftarter myfelf, to the intent that we might both vin-

dicate ourfelves, and endeavour a difcovery, if any
amongft us had any accefiion to that horrid and vil-

lanous crime ; as alfo in my latter WilJ, which I

made going to England, in Anno 1655, or 1656,
fearing what poffibly might hereafter be obtruded

by any upon me or my family upon that account,

I fet it down to clear my pofterity ; that I was alto-

gether free of that deteftable and .execrable crime,

or of any prejudice to his Majefty, in either Perfon

or Government. I left this with a very Worthy
Gentleman, I believe well known to your Lordfhip,

and never faw it fince ; fo your Lordfkip may be
pleafed if ye will to call for it, and try the truth.

Whatfoever other thing may be in it, I hope, my
Lord, this opportunity is a mercy to me, to have
that vile calumny (amongft many others) againft

me to be cleared.

And, my Lord, to make this particular yet

more evident, I did ftill, and do positively affert,

that I never faw that monftrous Ufurper Oliver

Cromwel in the face, nor ever had the leaft corre-

fpondence with him, or any of that Sectarian Army,
until the commands of the Committee of Efiates

fent me, with fome other Noblemen and Gentle-

men to the border in anno 1648, to ftop his march
into Scotland, after thofe who retired from Prejlon

fight ; neither after he left the border, in the year

1648, did I ever correfpond with him, or any of

that Sectarian Army ; fo unfatisfied was I with their

way, after the wicked and finifter cburfes he and
they were upon, afforded evident prefumptions for

us to apprehend, that he and they intended preju-

dice to his Royal Majefty. Only one letter I recei-

ved from Sir Arthur H'ijlerig, to which I returned

anfwer, that he might fpare bis pains in writing tp

me, for I bldfed the Lord, who had taught me by
his word, to fear God, and honour the King, and
not to meddle with them that were given to change.

Though Sir Arthur be now dead, yet he acknow-
ledged to feveral in the Tower,- that he ftill had my
letters and when 1 was there, I often defired he
might be pofed and examined about it; which I

can prefently inftruct. And during, my Lord, my
being in England, neither in London nor Newcajlley
in anno 1647, tnere was not any thing fo much as

mentioned concerning his late Majefty's Perfon; all

that ever I heard of, was in publick Parliament

1 647. The Commiffioners Papers at London, and
Committee-Books at Newcajlle, will clear this

fully.

The fecond calumny is anent the inhuman mur-
der of Duke James Hamilton : my Lord, it's well

known my great refpect to that truly noble and
worthy Perfon, whereof (upon all occafions) I gave
ample teftimonies, and can yet convince any of his

friends with the reality of it ; and evidenced my true

forrow for the wicked cruelty committed upon him.

But indeed I cannot deny I refufed to compliment
Cromwel on his behalf, (he having, my Lord, been

immediately preceding, fo inftrumental, and fo

very active in that moft horrid and lamentable mur-

der of his late facred Majefty ;) and if I had done o-

therwife, undoubtedly it had been a more black

Article in that Libel now read, than any that is

in it.

'

The third calumny is, that which breeds a great

part of thefe groundless clamours, (though it be

not in the Indictment) is my Lord Marquis ofHunt-

ley's death ; wherein I may truly fay, I was as ear-

neft to preferve him, as poffibly I could, (which is

very well known to many in this honourable houfe)

and my not prevailing may fufficiently evidence I had
not fo great a ftroke nor power in the Parliament

as is libelled. And, my Lord, for his Eftate, I

had nothing in that, but for my own abfolutely

neceffary relief, and was ever moft willing to part

with any intereft I had therein, (getting his friends,

who profeffed much zeal for the (landing of the

Family) engaged for warrandize to me, of any

portion that fhould happen to fall to my fatisfac-

tion. And to evidence that I was no means to harm
the Family, I ftood with my right betwixt all fines

and forfeitures of Bonds, and accounted for any-

thing I could receive. And to manifeft yet fur-

ther, that the burden of that Family was not from

any extrinfick caufe to themfelves, I have under the

old Marquis's own hand, and his Son, George Lord

Gordon, (who was a very worthy young Noble-

man) the juft Inventory of their debts, amounting

to about one million of marks, in anno 1640. It

would, I fear, my Lord, confume too much of the

Parliament's precious time, to hear many other

circumltances, to make this particular more clear,

which I fhall at this time forbear.

The fourth calumny is, the death of the Marquis

of Monlrofs ; there are many in .this houfe, my
Lord, who know very well, I refufed to meddle

either in the matter or manner of it : and fo far

were
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were we from having any particular quarrels at one

another, that in anno 1645, he and I were fully a-

greed upon Articles and Conditions contained in a

Treaty paft betwixt us: the Gentleman is yet alive

who carried the mefiages both by word and writing

betwixt us ; and it was neither his fault nor mine

that the bufinefs did not end at that time, which ('tis

known to all) proved very obnoxious to the King-

dom thereafter.

The fifth calumny, is concerning my dealing with

the Englijh after Worcefter fight. It is well known,

my Lord, to many, that myfelf, and the Gentle-

men, of Argylefhire (my Kinfmen, Vafials, and Te-

nants) endeavoured cordially to engage all their

neighbours about them on all hands, againft the

Englijh, (which they did not prevail in,) but was

mod unhappily made known to the Englijh Com-

.

manders for the time; which they caufed immedi-

ately to be publifhed (as a very notable difcovery) in

their News-books ; which occafioned two fad difad-

vantages to us. For they not only crulhed our at-

tempts in theinfancy, but alfo determined the feve-

rer refolutions againft us ; whereby two ftrong Regi-

ments of Foot, (Overton's and Read's) and very

near the number of one of Horfe (under the com-

mand of one Blackamoor) were fent to Argyle ; and

when Dean came there, it pleafed God to vifit me
with a great diftemper of ficknefs, (as Dr. Cunning-

ham, and many others who were with me, can wit-

nefs.) What, my Lord, I was preft to, when I was

violently in their hands, may be inftructed by the

paper itfelf (written by Dean's man's own hand, yet

extant to fhew) which I did abfolutely refufe, upon

all the hazard of the uttermoft of their malice ; as

alfo what I was neceffitated to do, is likewife ready

to be fhewn, whereby I was ftill continued their

Prifoner upon demand.

I fhall, my Lord, add one reafon more to clear this

(befides many other weighty publick reafons and

confiderations, which I fhalj forbear to mention at this

time, it being more natural to bring them in by way

of defences afterward) my own Intereft, and of all

Noblemen and Superiors in Scotland. It may ra-

tionally be prefumed, that I had been a very fenfelefs

fool, if ever I had been for promoting fuch an Au-
thority and Intereft over me, as levelled all, and

was fo totally deftructive to all that differenced my-
felf and other Noblemen, from their own Vaffals,

(which many fay I was too earned in) yea, it being

abfurdly derogative to all true Nobility ; and my
Anceftors and I (as it is faid in that libel) having

'had fo many titles of honour, dignity, and emi-

nent places of truft, conferred upon us by his Ma-
jefty's Royal Predecefibrs and himfelf ; (all for our

conftant Loyalty and Adherence to the Crown on all

occafions) as the Records and Hiftories of this an-

cient Kingdom hold forth, befides the narratives of

all our grants, and afferting the juft privileges

thereof, againft all oppofers. I did, my Lord,
ever (even when the Englijh were at the intolerable

height of Ufurpation) declare my true abhorrence

to a Commonwealth Government, which was well

known to them all. I was not indeed, my Lord,

Very difiatisfied, when there were rumours fpread a-

broad of Cromivel's being made a King, (as fome
here prefent can witnefs •,) for I told them it was a

molt probable way for his Majefty ; and the more
it were incouraged, would tend the more to Crom-
wel's, and their deformed Commonwealth's Govern-
ment's ruin, and promote his Majefty's juft Intereft

the more. My Lord, I (hall not much blame my

3*0
Lord-Advocate for doing his endeavour, (it being

an efTential part of his function to accufe) but I

muft fay, that it is very hard meafure, that fo able

a man has taken near as many months, in talcing

pains to prompt as many enemies as his perfuafions

could poffibly invite, to vent out the higheft notes

of their malice; and laying out fearch by therh

for, and collecting all the bad reports, or rather

(to give them their genuine term) I may call them
a confufed mafs of the common clafhesof the Coun-
try, thereby to advife mifconftructions of all the

publick actings of both Parliaments and Commit-
tees, during the late troubles: and with ftrange

and remote inferences to adduce all thofe to the

channel of my particular actings ; he has taken, I

fay, my Lord, as many months, as I have had

days to anfwer them, being an exceeding difad-

vantage. But, my Lord, that's not all, I am like-

wife extremely troubled, that he labours in that li-

bel all along to draw an obfeure vail of perpetual

oblivion over all my good fervices; and fpecially

my faithful and loyal endeavours, in reftoring of his

facred Majefty to the Crown of this his moft ancient

Kingdom of Scotland; and the exercife of his Ma-
jefty's royal authority therein ; with my cordial en-

deavours for his Majefty's reftitution to the reft of

his Dominions alfo : which his Majefty both knows,

and has been pleafed often to acknowledge it to

have been good fervice. Yea, and many prefent in

this honourable houfe know, that I extended both

my zeal and affection to the utmoft of my power

for his Majefty's fervice in that particular ; which

I willingly acknowledge nothing, my Lord, but

my duty, whereunto I was tied both by natural;

civil, and chriftian bands to my Sovereign; and

fpecially fuch a King, of whom I may fay well, (as

I have often affirmed) That he is a King in whom
the Lord has been pleafed to take fuch pleafure, as

to poffefs his Majefty with fo many fuperlative de-

grees of excellency, that will certainly exalt his

Majefty's fame, both in our age, and to fubfe-

quent pofterity, above all the Monarchs in the

world. So that, my Lord, we may confequently

difcover a high demonftration of the Lord's Angu-

lar kindnefs and fpecial providential care for us his

Majefty's Subjects, in preferving fuch a rich blef-

fing as his facred Majefty, (in whom the happinefs

of thefe Nations is wrapt up) under the fafe wings

of his divine Protection ; I may fay, even when the

extravagant malice of men would have fwallowed

him up. .

After my Lord had ended this difcourfe (being

heard by all very attentively, without any inter-

ruptions) thus the Lord- Advocate fpoke to my
Lord Chancellor:

My Lord, What can the Marquis of Argyle fay

to the oppofition at Sterling, in anno 1648 ?

The Marquis replied, that he found my Lord
Advocate endeavoured to bring him to debate the

particulars, (which he hoped fhould be cleared at

another more convenient time) and waved anfwer-

ing the thing it felf, but infilled thus :

My Lord Chancellor,

I have, (informative only) hinted a little at the

main things which I am often charged with, my
memory cannot fully reach all, neither will time

permit to circumftantiate thefe particulars, which I

have only touched in the general ; nor is it my
purpofe at prefent to fall on the debate of any of

that Libel (hot having yet confulted the procefsj

by
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by reafori thefe advocates your Lordfhip was plea-

ted to allow me, have not yet all embraced, and the

excufes of my ordinary advocates (in whom I had

confidence) being admitted as relevant. And thefe

Gentlemen, that have been pleafed, (in obedience

to your Lordfhip's command) to come here with

me, not being much acquainted with matters of

this weight, and not having unbraced till within

thefe two or three days, fo that they are Arrangers

altogether to my cafe ; I lhall therefore, my Lord,
humbly defire, that a competent time may be al-

lowed me, that t may prepare my defences, and

I fhall, (God willing) abundantly clear every par-

ticular in that Libel, And alfo my Lord, I hum-
bly defire that thefe other advocates, who were or-

dained by your Lordfhips to afiift me (and after

the honourable Lords of Articles had heard them,

rejected their excufes) may be now re- ordained to

confult and appear for me.

The Marquis's advocates entered a proteftation,

that what fhould happen to efcape them in plead-

ing (either by word or writ) for the life, honour,

and eftate of the faid noble Marquis, their client,

might not thereafter be obtruded to them as trea-

sonable 5 whereupon they took inftruments.

The Marquis allured my Lord Chancellor, that

he knew not of any fuch proteftation to be prefent-

cd, and that it flowed limply of themfelves

:

Whereupon the Lord Chancellor defired the Mar-
quis and his advocates to remove, till the houfe

fliould confider both of my Lord's defire, and the

advocates proteftation.

The Marquis and his advocates being removed,
the houfe, (after fome fmall debate) refolved, as

to my Lord Marquis's defires, his Lordfhip fliould

have till the 26th of February to give in his defences

in writ, and ordained Mr. Andrew Ker to be one
of his advocates.

As to the advocates proteftation, the houfe refol-

ved, that they could not be allowed to fpeak in cafes of
treafon either by word or writ, but upon their peril;

only allowed them in the general, as much as in

fuch cafes was indulged to any.

The Marquis and his advocates being called in,

my Lord Chancellor intimated the aforefaid refolu-

tions of the houfe, both in reference to my Lord
Marquis, and to the advocates proteftation.

When my Lord Chancellor had done, the Mar-
quis fpoke as followeth

:

My Lord Chancellor,

THere is one thing that had almoft efcaped me,
anent that oppofition at Sterling, 1648, that

my Lord advocate was fpeaking of ; that it may
not ftick with any of this honourable meeting, I

lhall ingenuoufiy declare, That after the defeat at

Prefion, I was defired to come and meet with the

committee of eftates (meaning thofe who were in

the then engagement) and being come with fome
of my friends to Sterling, fearing no harm and fuf-

pe&ing nothing, I was invaded by Sir George

Munro, where feveral of my friends were killed,

and myfelf hardly efcaped, which is all that can

be faid I acted in arms, as many here know.
My Lord, not that I am any ways diffident, but

I lhall in due time clear every particular of that

Libel; yet I am not a little troubled that fome
who have heard the calumnies therein, may let

them have fuch an imprefilon (being afferted with

fuch confidence) as to conceive a poflibility, if not

a probability of their being true ; I lhall therefore

defire fo much charity from this honourable meet-
ing, that there be no hard thoughts entertained

till I be fully heard.

The Marquis therefore, with the joint concurrence
of his advocates, humbly defired, That the Bill

(containing many pungent reafons) for a precog-
nition of his procefs, given to the honourable Lords
of articles, might be read and confidered, in plain
Parliament.

To which my Lord Chancellor replied, That
it had been formerly refufed at the Articles, and
that it would not be granted.

So his Lordlhip was carried back to the Gaftle.

Edinburgh, March 5, 1661, at the Par-
liament Houfe.

The Marquis of Argyle being called in, gave in a
Bill, containing feveral weighty Reafons, defiringa
continuation till the meeting of Parliament to-mor-
row. His Lordfhip being removed, after long de-

bate it was carried againft him by two or three

votes ; and his Lordfhip being called in, my Lord
Chancellor told him it was refufed, and ordered his

Lordfhip to produce his defences, whereupon he

fpoke as followetb.

May it pleafe your Grace,

MY Lord Chancellor, this bufinefs is of very
great concernment to me, and not fmall in

the preparative of it to the whole Nation ; yea, it

may concern many of your Lordlhips who are fit-

ting here, and your pofterity : and therefore I de-
fire to have your Grace (my Lord Commiffioner)
and the remanent members of this honourable meetr
ing, your patience to hear me a few words without
prejudice or mif-conftruftion, which any thing I

can fay is often obnoxious to.

I lhall, my Lord, begin with the words of that

godly King Jehofaphat, that good King of Judah,
(after he was come back in peace to Jerufalem ;) in

his inftruftions to his judges, he defires them to

take heed what they do, for they judge not for

men, but for the Lord, who is with them in the

judgment.

My Lord, I fhall fpeak another word to many
young men, who were either not born, or fo young
that it is impoffible they could know the beginning

of thefe bufineffes, which are contained in the Libel

againft me, (being all that hath been done fince the

year 1638) fo that they might have heard by re-

port what was done ; but not why, or upon what
grounds; and what fome have fuffered, but not

what they have deferved.— Therefore I defire

your Lordfhip's charity, until all the particulars

and feveral circumftances of every particular be

heard, without which no man can judge rightly of

any aftion : For as it is well obferved by that in-

comparable Grotius, that Ariflotle alferts, That
there is more certainty in the mathematicks than

morals ; for as Grotius has it, the mathematicks

feparates forms from matters, as betwixt ftraight

and crooked there is no midft, but in morals, even

the leaft circumftances vary the mater, fo that they

are wont to have Ibmething betwixt them, with

fuch latitudes, that the accefs is near fometime to

this, fometime to that extream; fo that betwixt

that which ought to be done, and that which

ought not to be done, is interpofed that winch

may be done, but is nearer now to this than to

the other extremity, or part, whence ambiguity

often
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often arileth. The particular circumftances are fo

obvious to every understanding man, that I need

only to mention them.

Polybius, my Lord, makes much of his hiftory

depend upon thefe three, concilia, caufa, & even-

tus ; and there are likewife other three, tempus, lo-

cus, & perfona, the change whereof makes that

which is lawful duty, unlawful, and on the conrra-

ry : So likewife in (peaking or repeating words, the

adding or paring from them will quite alter the fenfe

and meaning ; as alfo in writing, the placing of

commas or points, will change the fentence to a

quite other purpofe than it was intended.

There is, my Lord, another maxim, which I

do not mention as always undeniable ; but when
there is no lawful magiftrate exercifing power and

authority in a Nation, but an invading ufurper in

poffeffion, efteeming former laws crimes ; in fuch

a cafe, I lay, the fafety of the people is the fupreme

Law.
There is another maxim which is not queftioned

by any, and it is, NecesTity has no law ; for even

the moral law of God yields to it, and (Thrift's dif-

ciples, in David's example : For this Seneca fays,

Neceffity (the defence of human imbecility) breaks

every law ; Nam necejjitas legum irridet vinculo,

neceffity fcorns the fetters of laws. So he that an-

fwers that Libel, The long Parliament revived, fpeak-

ing of this laft Parliament (which his Majefty calls

a bleffed healing Parliament) he fays the neceffity

to have it, may difpenfe with fome formalities: So
Ravenella (fo much efteemed in matters of Scrip-

ture) after he has divided neceffity into abfolute and
hypothetick, makes that of fubmitting to Powers
of abfolute neceffity. Jofephus alfo, my Lord, that

famous hiftorian, when he mentioned David's

fpeech to his children, after he had made Solomon

(being but younger Brother) King, he exhorts them
to unity among themfelves, and fubmiffion to him
and his authority -, for if it fhould pleafe God to

bring a foreign fword amongft you, you muft fub-

mitto them ; much more then to him who is your
brother, and one of your own Nation.

There is another maxim, my Lord, Inter arma
Jilent leges ; and it is well known, that divers retours

and other things in Scotland were done in confidera-

tion of times of peace, and times of war.

Another maxim, Ex duobus malts minimum eli-

gendum eft, cum unum ecrum non poteft evitari ; fays

Ariftolle, Cicero, and §>uintilian, cum diver/a mala in-

ter fe comparantur, minimum eorum locum boni ocenpat.

There is another maxim, No man's intention

muft be judged by the event of any action, there

being oftentimes fo wide a difference betwixt the

condition of a work, and the intention of the worker.

I fhall only add another maxim, It cannot be

efteemed virtue to abftain from vice, but' where it

is in our power to commit the vice, and we meet
with a temptation.

As I have named fhortly fome few maxims, my
Lord, I fhall humbly tender fome weighty confide-

, rations to your Lordfhip's thoughts.

The first consideration is, That there are diffe-

rent confiderations to be had of fubjects actions

when their lawful magiftrate is in the exercife of
his authority by himfelf, or others lawfully con-

stituted by him, and when there is no King in

Ifrael.

The fecond is, That there is a different conside-

ration betwixt the fubjedt's adtions when the lawful

magiftrate is in the Nation, and when he is put
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from it, and fo forced to leave the people to the

prevalent power of a foreign fword, and the inva-

der in poffesTion of authority.

Thirdly, That there is a difference betwixt sub-

jects adtions, even with the invading ufurper, after

the reprefentatives of a Nation have fubmitted to,

and accepted of their authority and government,

and they in poffeffion feveral years ; the Nation ac-

knowledging their constitutions, and all the lawyers

preffing and pleading them as laws.

Fourthly, The actions of fubjedts are to be con-

fidered, when affifting the lawful magiftrate to

their power, and never fubmitting to the invading

ufurper until they were prifoners, and could do no
better.

Fifthly, That there is likewife consideration to be

had of the adtions of fuch fubjects, being (till prifoners

upon demand under articles to that purpofe.

Sixthly, It is to be confidered likewife of the ac-

tions of fuch a fubjedt, who was particularly noticed

and perfecuted by the invaders, for his affection to

the lawful magiftrate and his government.

Seventhly, It is to be confidered, that there is a

great difference betwixt actions done ad lucrum cap-

tandum, and thofe done ad damnum evitandum ; that

is to fay, adtions to procure benefit, and actions to

fhun detriment.

Eighthly, It is to be confidered, that there hath

ever been a favourable confideration had, by any
Prince, of any perfon coming voluntarily, and
cafting himfelf upon a Prince's clemency.

Ninthly, It is to be confidered, that his Majefty

himfelf hath a gracious natural inclination unto cle-

mency and mercy, which hath been fo abundantly

manifefted to his fubjects in England, even to all

(except to fome of the immediate murderers of his

royal father) that it cannot be doubted, that the

fame will be wanting to his people in Scotland, who
fuffered by them (whom his Majefty hath gracioufly

pardoned) even for their dutiful fervice, and affec-

tion to his Majefty.

Therefore without thought of any prejudice to

the Parliament, or this honourable meeting, I muft
make ufe of my Lord Chancellor of England his

words, though in another cafe, faying, There can-

not too much evil bejal thofe who do the btft they can

to corrupt his Majefty's good- nature, and to extin-

guijb his clemency : For his Majesty's felf declared

his natural inclination to clemency, in his fpeech to

both his houfes of Parliament in England, whom he

hath, with all his people, conjured, defired, and
commanded, to abolifh all notes of difcord, fepa-

rations, and difference of parties, and to lay aside

all other animofities, and the memory of past pro-

vocations, and to return to a perfect unity amongft
themfelves under his Majefty's protection ; which

is hoped all your Lordfhip's will concur in, having

fo worthy a pattern to follow : And as thefe are his

Majefty's inclinations exprefs'd, (o it is fuitable to

the arms he bears as King of Scotland, which is the

Lion, whofe motto is known to all

;

—— Nobilis eft ira Leonis,

Parcere fubjeclis, t? debellare Juperbos.

Which is to fay, to vanquifh and fubdue the

proud, and fpare fuch as are fubmiffive ; of the

which number I am one, and for that effect, in all

humility, prefent this humble fubmiffion to his Ma-
jesty, and your Grace, my Lord Commiffioner, in

his Majefty's name. 1

To
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To my Lord Commiffioner his Grace, and High Court

of Parliament^ March 5, 1661.

FArafmuch as I Archibald Marquis of Argyle,

am accufed of treafon, at the inftance of his

Majefty's advocate, before the high Court of Par-

liament •, and being altogether unwilling to appear

any way in oppofition to his facred Majefty ; consi-

dering alfo that this is the firft Parliament called by

his Majefty after his happy return to his Kingdom
and Government, for healing and repairing the di-

ftempers and breaches made by the late and long

troubles : I have therefore refolved that their confu-

tations and debates about the great affairs and con-

cernment of his Majefty and this Kingdom fhall

have no interruption upon occafion of any procefs

againft me. I will not reprefent the fatality and

contagion of thofe times, wherein I, with many
others in thefe three Kingdoms, have been involved

;

which have produced many fad confequences and

effects, far contrary to our intentions. Nor will I

infift upon the defence of our actings in this King-

dom before the prevailing of the late ufurpers,

•which, if examined according to the ftricteft inter-

pretation, and fevereft cenfure of Law, may be

efteemed a trefpafs of his Majefty's royal com-
mands, and a tranfgreffion of the Law : But, not-

withstanding thereof, are by his Majefty's clemency

covered with the veil of oblivion by divers Acts of

Parliament, and others, to that purpofe, for the

fafety and fecurity of his Majefty's fubjedts : And
that my actings Since, and any compliances with fo

prevalent a power (which had wholly fubdued this,

and all his Majefty's other dominions, and was uni-

verfally acknowledged) may be looked upon as

acts of meer neceffity, which hath no law ; and it

is known, that during that time I had no favour

from thefe ufurpers.

It was inconfiftent with, and repugnant to my
Intereft, and cannot be thought (unlefs I had been

demented and void of reafon) that I fhould have

had freedom or affection to be for them, who be-

ing confpired enemies to monarchy, could never be

expected to befriend or tolerate Nobility. And
whereas that mod horrid and abominable crime of

taking away the precious life of the late King of

ever-glorious memory, is moft malicioufly and

falfely charged upon me ; if 1 had the leaft acceffion

to that moft vile and heinous crime, I would efteem

myfelf unworthy to live, and that all higheft pu-

nifhments fhould be inflicted upon me: but my
witnefs is in heaven, and my record on high, that

no fuch wicked or difloyal thought ever entered in

my heart. But chufing to fhun all debate, rather

than to ufe any words or arguments to reafon with

his Majefty, whom though I were righteous, yet

would 1 not anfwer, but would make my fupplica-

tion to my judge. And therefore (without any

excufe or vindication) I do, in all humility, throw

myfelf down at his Majefty's feet (and before his

Grace his Majefty's Commiffioner, and the honour-

able Eftates of Parliament) and do fubmit and be-

take myfelf to his Majefty's mercy ; and though it

be the great unhappinefs of thefe times (the diftem-

pers and failings of thefe Kingdoms being fo epi-

demick and univerfal) that his Majefty fhould have

had fo miich occafion and fubject of his royal cle-

mency ; yet it is our great happinefs, and his Ma
jetty's high honour, that he has exprefs'd and given

fo ample teftimony thereof, even to thofe who did

invade his Majefty and this Nation, for no other

caufe than for their faithful and loyal adherence to

his Majefty, and his juft royal intertfts : which ren-

ders his Majefty's goodnefs incomparable, and
without parallel, and gives me confidence, that his

Grace his Majefty's Comfhiffioner, and the honour-

able Parliament, of their own goodnefs, and in

imitation of fo great and excellent a pattern, will,

companionate my condition. And feeing it is a

fpecial part of his Majefty's fovereignty and royal

prerogative, to difpenfe with the feverity of the

Laws, and that it is a part of the juft liberty and
privilege of the fubjedts, that in cafes of greatcft

extremity and danger, they may have recourfe to

his Majefty, as to a fanctuary and refuge :

It is in all humility fupplicated, that the Lord
Commiffioner's Grace, and the honourable Parlia-

ment, would be pleafed favourably to reprefent my
cafe to his Majefty, and that the door of his royal

mercy and bounty, which is fo large and patent to

many, may not be fhut upon one, whole anceftors

for many ages (without the leaft ftain) have had
the honour, by many fignal proofs of their loyalty

to be reputed Serviceable to his Majefty's royal

progenitors in the defence of the Crown, and this

his ancient Kingdom. And if his Majefty fhall

deign to hold out the golden fcepter of his clemen-
cy, as an indelible character of his Majefty's royal

favour, it will lay a perpetual obligation of all

poffible gratitude upon me and my polterity, and
will ever engage and devote us entirely to his Ma-
jefty's Service. And the interceffion of" this honour-
able Parliament on my behalf to his gracious Ma-
jefty, will be a real evidence cf their moderation,

and they fhall be truly called a healing Parliament j

and God, whofe mercy is above all his works, fhall

have the honour and glory which is due to his greac

name, when mercy triumphs over juftice.

The afore/aid fubmiffion being read, the Lords of
Articles would give him no prefent anfwer ; but re-

folved to report the fame to the Parliament the mor-

row.

Edinburgh, Martii 6, 1661 ; at the Parliament.

MY Lord Chancellor having reported what had
been done the former day before the Lords

of Articles anent the Marquis of Argyle's procefs,

prefented his fubmiffion, which was immediately

read ; and after a long debate, the firft queftion

was Slated ;

If it was fatisfactory, or fhould be accepted or

not ?

The fecond queftion was, Whether they fhould

proceed prefently in his procefs, without regard to

his fubmiffion or not ?

Both which were carried in the negative againft

him. Then he was brought to the bar, and the

Lord Chancellor told him, that his fubmiffion was
rejected, and that notwithftanding thereof, the Par-

liament commanded him to give in his defences.

He replied, That his cafe was very hard, to be

debarred from that which was his juft privilege,

and of all fubjedts, in fuch extremities to refuge

themfelves at his Majefty's mercy and clemency

;

and that as it was the undeniable privilege of the

fubject, fo alfo it was a fpecial prerogative of his

MajeSty, and the grandeur of it cofififted much in

the
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the eminency of the fubjedl, whom his Majefty

ihould gracioufly be pleafed to extend his mercy

unto: And befides many other ftrong perfuafions

that encouraged his fubmiflion, his Majefty's own
proclamation (which he acquiefces in) wherein his

Majefty is gracioufly pleafed to declare, That his

jufi intereft and royal .prerogative being firft ajferted,

and trial only taken of his fubjeiJs carriages, then be

is nuft willing to pafs an AcJ of indemnity to fecure

them. And the like being already done in our

neighbouring Nation, and his Majefty having per-

formed his royal promife there already, he defired

that their ftudy might be to imitate his royal pat-

tern; confidering, that as it was a practice moft

agreeable to his Majefty's clement inclination, fo

alfo, that as Solomon that wife King faid, That the

King's throne is eftablijhed by righteoufnefs and mercy :

He entreated therefore their Lordfhips fer.ioufly to

confider his condition, and not to fingle him out,

and aim at his ruin ; and not only his, but alfo, he

feared, both his family and name, their ruins alfo.

As for giving in his defences prefently, he faid,

That the confidence and firm hope he had that his

humble fubmiflion ihould have been accepted, and

fo cut off totally all further trouble either to their

Lordfhips or himfelf, made him the more fecure

and flack, not refolving to lean to them, or any

way (as he had exprefs'd in his fubmiflion) make
ufeof them, though he were altogether innocent :

and if he were neceffitated to make ufe of his de-

fences (as he declared he was moft unwilling to do)

it fhould be fimply in obedience to their Lordfhips

commands, and no otherwife.

Not having fully ended,

The Chancellor told him, if his Lordfhip had

them not in readinefs at that time, to have them

ready to give in to the Lords of Articles the mor-

row.

So he was returned to the caftle.

March 7, 1661, at the Lords of Articles.

TH E Marquis being called before the Lords of

Articles to give in his defences,

He declared, that he had feen their Lordfhips

Order, that he might forbear his coming, if he

would produce his defences ; therefore he told their

Lordfhips ingenuoufly, that if he had them in rea-

dinefs, he would neither have troubled their Lord-

ftiips nor himfelf; for having a petition ready to

defire a delay, he thought it rather his duty to come
and propofe it himfelf, hoping their Lordfhips

would confider that his prefenting his defences either

lame and wanting fomething, or blotted fo as they

could not well be read, was a very great prejudice

to him ; but a delay of a few days was no prejudice

at all to any thing my Lord Advocate could fay

;

and therefore hoped their Lordfhips would not refufe

him fome competent time, whereby he might have

them in readinefs.

Upon the which he was removed ; and after

fome debate, being called in again, my Lord
Chancellor told his Lordfhip, That he was or-

dered to give in his defences before Monday at

ten o'clock to my Lord Advocate, otherwife the

Lords of Articles would take the whole bufinefs to

their confideration, without regard to any thing he

could fay.

The Advocate told his Lordfhip, that he muft
give in his whole defences

:

To which he anfwered,

Vol. VII.

That that^vas a new form to give in peremptory
defences before the difcufling of relevances.

Whereupon Sir John Bychmore did rife up, and
told his Lordfhip, That he was commanded to in-

form him, that there was a different way betwixt a

procefs in writ, and the ordinary way before the

Seffion, or.Chief-Juftice.

To which his Lordfhip anfwered, That he was
very ill yoked with fo able men ; but he muft
tell them, that he had once the honour to fit as

Chief-Juftice in this city, and he knew the procefs

before them was in writ, and yet the relevance was
always firft anfwered, before any peremptor pro-

poned ; for relevance is moft to be confidered in

criminals.

Sir John Therefter faid, and fo did the Advocate,

That it was his Lordfhip' s advantage to give in as

ftrpngly his defences as he could, otherwife the Ad-
vocate might refer the whole bufinefs to the Judge,
and make no other anfwer.

His Lordfhip replied, That he would do in that

by advice of his lawyers, and hoped any Order of

their Lordfhips at prefent, was without prejudice

to his giving in more defences afterwards, fince he

was fo ftraitned with time, and commanded to give

in what was ready : His Lordfhip likewife added,

if their Lordfhips and the Parliament had been

pleafed to grant his defire of a Precognition, which

was agreeable, as he humbly conceived, both to

Law and Practice, and his Majefty's Proclamation,

which he acquiefced in, it could not but have been

the readieft way for trying his carriage during the

late troubles ; where now of necefiity he muft in

the procefs, which he hopes will not be refufed,

crave one way for exculpation in many particulars

;

for he both was refolved, and is refolved to deal

very ingenuoufly, as to matter of faft. And if

that had been firft tried, which he was moft defi-

r.ous of, both from the Committee, and fince from

the Parliament, he is hopeful there would not re-

main fo much prejudice againft him in the moft part

of things of greateft concernment in this Libel

;

and for his own part, he defired nothing more than

the truth to have place, and to do with his perfon

what they pleafed ; for by the courfe of nature he

could not expect a long time to live, and he fhould

not think his life ill bellowed, to be facrificed for

all that had been done in thefe Nations, if that were

all.

Thereafter he was returned to the caftle.

The Marquis of Argyle'^ defences againjl the

grand Indi£im,ent of High-Treafon exhibited

againjl him to the Parliament in Scotland.

TH E defender profeffes his fenfe of the mer-
cy and happinefs of the land, that we are

delivered from the lawlefs arbitrary power of the

armed force of cruel ufurpers, and have reftored

to us our only lawful fovereign Lord, and in his

facred perfon, the authority of law, the order of
legal judgment, and in them the liberty of legal

defences : thereupon depend the great fecurity of
the liberties, lives and eftates of the fubjec"t ; this

gives the defender confidence to appear in judg-

ment, nothing doubting of a fair procedure and
full hearing, compleat time being allowed in all

the dyets of the procefs, and all things therein fo

ordered, as may be fuitable to the juftice and gra-

vity of this high and honourable court, and the

E e e im-
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importance of the caufe; juftice, not only as to the

defender, but juftice as to the preparative arid con*

fe<juence. And he with much confidence expects

all juftice from his moft gracious Sovereign, the

juifeft of Princes, and who is reprefented and aft-

ing by fo truly noble a perfon as my Lord Commif-
fioner's Grace, alfo hoping the honourable court of

Parliament will without all prejudice' impartially

confider his legal' and juft defences; and that they

will proceed fo far without all ground of fufpicion

therein, that any who is within degrees to perfons

againft whom he is libelled to have committed any

of the deeds which are made the ground of his dit-

tay ; or if any are confcious to themfelves" bf capital

enmity, or has been any ways informer againft the

defender, or have predetermined by uttering the

judgment already of his caufe, conscience and ho-

nour will make them abftain fitting and voting

therein : fo much the more, that they fee how un-

willing he is to propone any recufatory againft any

member of the houfe upon thefe or other grounds

in law ; fo confident is he of the vindication of his

own carriage, fo much he defers to the ingenuity

or generofity, and fo high is the honour he bears to

this honourable court.

Firft, it is alledged, that there be no procefs,

nor is the defender holden to anfwer, till the whole

Libel and all the parts thereof be given him up to

fee : alfo it is the Commiffioner's inftructions and

addreffes fent and made to his Majefty by the de-

fender, as is alledged, and the commiffioners at

Breda are exprefsly repeated, as a part of the libel

brevitatis caufa, in the tenth article, and yet the

fame has not been produced nor given to the defen-

der to fee and advife with ; till which be done, he

cannot be held in to anfwer : like as where points

of the dittay are founded upon writ, the defender

craves that he may have up the writs whereupon the

fame are founded, to fee before he be holden to an-

fwer to the dittay, which is very confonant to law,

/. r. Seel. 3. F. de edendo ubi edenda funt omnia qu<e

attor editurus eft, apud indicem, fc? 1. 3". cod. eodem.

Whereby the purfuer is ordained to fhow to the

defender all that he will ufe againft the defender be-

fore the judge. Otherwife the defender cannot

prepare himfelf for his defence, which is the rea-

fon given in thefe laws ; Paulus, lib. 5'. cent. 1 6.

and the doctors throughout the faid laws, & 1. unius,

Sect. 9. F. do queft. poft alios to /. 2. Mun. 3. 4. 5.

6. eo dedendo Bart, ad leg. ubi min. 8. F. de. queft.

But fo it is, there are feveral articles in this dittay

founded upon writ, not produced ; as in the firft

articles in the profecution of Mr. John Steward to

death, as a leafing-maker between .the King and his

fubjects libelled, and yet neither libel nor fentence

againft Mr. John produced.

Item, Colonel Henderfon's commiffion for keep-

ing Dunbarton caftle is libelled, and the commiffion

not produced.

Item, In the fixth article a capitulation alledged,

made and fubferibed by the Laird of Arkinglas and

other officers, under the defender's command with

the Laird of Lomond and Efcog

.

Item, The affurance alledged given to the perfons

within the houfe of Lochhead, mentioned in the fe-

venth article, the defender craves ante omnia, it may
be produced.

Item, That ordinance of Parliament or commit-

tee of eflates, whereby it is libelled in the fame fe-

venth article that Cailkitocb was ordained to be

brought from the prifon where he was for the time,

fefc. to the town of Edinburgh.

Item, In the ninth article the defender's protefta-

tion, Parliam. anno 1648.

Item, In the fame article the letter written to
Cromwell, libelled as being dated the 6th of Octo-

ber, 1648 ; whereby it is libelled, that the defender
and his complices wrote to Cromwell, &c.

Item, In the fame article Sir John Cheefty's in-

ftructions libelled, as being dated the 17th of Oclo-
ber, 1648, defiring the perfons taken in the engage-
ment to be detained as pledges of that Kingdom's
peace.

Item, Eod. art. the warrant alledged to be under
the defender's hand for a proclamation againft the
families of Ogilvie and Rea.

Item, Art. 10. the letter alledged written to

Cromwell, anno 1650, after his invafion.

Item, Eod. art. the act of the Weft-Kirk, with
the declaration whereunto it relates.

Item, Art. n. the' remiffion alledged given to

John Mac-Dogal of Dimolich, under the defender's

hand.

All which the defender humbly alledges ought
to be given up to fee, before he be held in to an-
fwer ; efpecially poft tanti temporis intervallum, fo

long a time having intervened between the intention

of this purfuit, and the dates of the faid Act and
papers aforefaid libelled on ; fome of them being
twenty years ago, fome fifteen, and the lateft ten

or'eleven years ; as has always been the practice iri

fuch cafes, and may be inftanced in my Lord Bal-

merino's procefs, and was found by this honourable
court in Mr. James Guthrie's procefs.

Second, Under proteftation that the former ex-

ceptation may be firft difcuffed, that the papers

therein mentioned ante omnia be given up to the de-
fender to fee ; it is alledged, that it has been always
the princely care of his Majefty's royal anceftors,

to keep the Laws of this Realm certain, Ne dum
incerto utemurjure,ftutluaretrefpublica: and left Law,
which is introduced for the lieges fecurity, fhould

become their fnare : Therefore by King James I.

(that illuftrious Prince) Parliament 7, cap. 107. all

the interpretation of his Majefty's ftatutes, other-

wife than the fame bear, is forbidden ; and if for-

bidden, can be no ground of dittay : and in effect

to found a dittay upon Statutes otherwife than they

bear, were to found it upon fuch Statutes we have
not •, but fo it is in the propofition of this libel.

The Acts of Parliament whereupon the fame is

founded, are otherwife repeated than they bear : for,

1. The firft part of the propofition of the dittay

founded upon the two firft Acts of Parliament li-

belled, viz. the third Act of the 5th Parliament of

King James I. and the firft Act of King James VI.
doth upon the faid Acts conclude the pain of For-

feiture and Treafon. The fame is moft irrelevant,

becaufe in the faid Acts, there is no mention made
of any crimes of the nature and quality libelled ;

the faid third Act of the 5th Parliament of King
James I. being anent the fees of Craftfmen, and the

price of the work ; and the firft Act of King
James VI. being anent the conftitution of the Earl

of Murray, Regent; and in neither of the faid Acts

is there any pain or punifhment inferred, and fo far

lefs can the pain of Forfeiture or Treafon be from

the faid Acts concluded againft the defender. And
if it fhould be faid, the 5th Parliament of King
James I. is miftaken in the writing for the firft Par-

liament ; and in citing the firft Act of King

James VI. the citation of the number of the Par-

liament is alfo omitted, viz. the number 18 : The
dittay
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dittay repeats thefe two Acts otlierways than they

bear, for the words of the faid 3d Act of the Brit'

Parliament of King James I. ftatutes and ordains,-

That no man openly or notorioujly rebel againjl the

King's per/on, under the pain andforfeiting cf life, lands

and goods; which is not at all in the libel repeated.

And as to the faid iff Act of the 18th Parliament

of King James VI. the words thereof are cited, yet

with fome difference and tranfpofition libelled ; but

thereto is added the fanction and pain, That whofo-

tver doth in the contrary, they are to be punifhed as

Traitors, and to forfeit their life, lands and goods

;

whereas there is no fancTion or pain in the faid AcT,

only it is declarative of his Majefty's prerogative,

and of his three Eftates to maintain the fame.

Item, In the fecond part of the propofition of the

dittay, founded upon the 25th AcT of the 6th Par-

liament of King James II. and 75th AcT: of the

9th Parliament of Queen Mary ; is not repeated as

it bears as to punifhment, for therein they who
attempt to do, or raife any bands of men of war,

horfe or foot, without any fpecial licence of his

Majefty, and his Succeffors, are only declared pu-

tiifhable by death ; whereas they are libelled to be

punifhable as Traitors, while it is the pain only of

the faid 25th AcT: of the 6th Parliament of King

James II.

Item, In the next part of the propofition of

the dittay founded upon the 43d Act of the 2d
Parliament of King James I. and the 134th AcT of

the 8th Parliament, and the 10th Act of the 10th

Parliament, and 205th Act of the 14th Parliament

of King James VI. none of thefe Acts are repeat-

ed as they bear, but confounded, both as to the

crimes and pains therein contained, to a very far

different fenfe (as is humbly conceived) from that

which the faid Acts feverally propofe ; transfer-

ring the pains of the faid feveral Acts and Crimes

therein contained from one to another, as may ap-

pear by what follows. For the firft of thefe Acts,

being the 43d Act of the 2d Parliament of King
James I. is only of leafing-makers and tellers of

them, which may engender ftrife between the King
and his People ; and the pain of the Act is tinfel of

life and goods to the King, as is clear both by the

title and body of the Act. The fecond Act, viz.

the 134th Act of the 8th Parliament of King James
VI. is alfo the fame crime, viz. againft thole that

utter falfe, flanderous and untrue Speeches, to the

difdain, reproach or contempt of his Majefty, his

Council or Proceedings, or to the difhonour of his

Majefty's parents and progenitors : adding alfo thofe

that meddle in the affairs of his Majefty, and his

Eftates, and the pain is the pain contained in the

Acts of Parliament, made againft Leafing-makers

and tellers of them. The third is the 10th Act of

the 10th Parliament of King James VI. againft

thofe who fpeak or write any purpofe of reproach

or (lander againft his Majefty's Perfon, Eftates or

Government, or deprave his Laws or Acts of Par-

liament, or mifconftrue his Majefty's proceedings,

whereby any mifbelieving may be moved between

his Majefty and Nobility, and his loving Subjects:

And the pain thereof is only the pain of death.

And by the 205th Act of the 14th Parliament of

King James VI. thofe that hear the faid words
Leafings, and do not apprehend and reveal the Au-
thors thereof, fhall incur the like punifhment with

the principal offenders •, and yet Leafing-making,

and telling, which is the crime punifhable by the

firft of thefe Acts, viz. the 43d AcT: of the 2d
Vol. VII. 3

Patliamert of King James I. is punifhable, but

the lofs of life and goods to the King is omitted*

And falfe (landers, which is the crime contained in

the 134th Act of the 8th Parliament of King James
VI. and only fpeaking to the difhonour of his Ma-
jefty's Parents and Progenitors, and meddling with
the affairs of his Highncfs's eftate, is repeated out

of the faid 134th Act; and joined to the crime
contained in the faid Acts, 10th Parliament, 10
James VI. And to both, the pains added of lofing

life, lands and goods, whereas the pain of the faid

10th Act, is only of death. And the pain of the

faid 134th Act of the 8th Parliament of King
James VI. is only the pain contained in the Acts
againft Leafing-makers, which in the faid 43d Act
of the 2d Parliament of King James I. is only the

lofs of life and goods, and not of life, lands and
goods : but allanerly the efcheats of goods move-
able : as may appear, Firft, Becaufe whenever the

pain of tinfel of life and goods, is found either in

the AcTs of Parliament or old Laws, goods are un-
derftood moveable, as is clear from the crimes that

are ordained to be fo punifhed : As man-flaughter,

by the 42d Statute of Robert III. is prohibited un-

der the pain of tinfel of life and goods ; where Skein

explains, that the goods are to be underftood of
moveables. And by the 90th Act of the 6th Par-
liament of King James I. the receipt of him who is

fugitive for (laughter, is forbidden under the pain

of tinfel of life and goods. (Where Skein expounds
goods to be goods moveable, in his Tractate of
Crimes, tit. 2. cap, 6. Pari. 4.) And fo it is clear

in the other Acts of Parliament, that their whole
pains are diftinct, viz. tinfel of life and goods
alike, is only extended to moveables ; and tinfel of
life, lands and goods, which latter pain in the ftile

of our Acts of Parliament is commonly thus ex-

preffed ; That he who incurs it, (hall die, and forfeit

life* lands and goods, as the 31ft Act of the 7th

Parliament of King James II. &? paffim alibi for-

feiture, properly relating to lands ; and in the com-
mon fignification of our faid goods, to be under-

ftood of goods moveable.

More elpecially it may appear, that the pain of

the faid 43d Act of the 2d Parliament of King
James I. given to the faid 134th Act of the 8th.

Parliament of King James VI. is only the pain of

efcheat of moveables, becaufe the pain of forfeit-

ting of life, lands and goods, is the proper pain of

the crimes that by our laws are declared Treafon.

And therefore Skein, both in his Index of the Acts
of Parliament on the word Treafon, refers the

crimes that are fo punifhable to the head of Trea-

fon, as alfo in his tract upon crimes in the end of

Reg. Maj. but doth not at all mention therein the crime

of the faid 43d Act of the 2d Parliament of King
James I. nor of the 134th Act of the 8th Parlia-

ment of King James VI. nor of the other Acts
whereupon this part of the propofition is founded.

But in his Index has the crime of Leafing-making

between the King and his people under a head by
itfelf, and therein exprefsly mentions both the faid

43d Act of King James I. and 134th AcT of King

James VI. like as in the faid tract of crimes after the

chapters of Treafon and points thereof, cap. 1. and
pain of the fame, which, cap. 2. he exprefsly fays,

is the tinfel of life, lands and goods ; and declares,

that he underftands by goods, moveable goods.

And anent the Procefs and Judge of the crime

of Treafon, cap. 3. when he comes to other

crimes capital, of all which the pains ate either the

E e e 2 tinfel
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tinfel of life and moveable goods, or life only, or

of fome lefs pain in body or goods, but never of

life, lands and goods, as is clear through the whole

tract that follows. And in his 12 cap. anent the

crime of falfity, he has the crime of Leafing-

making between the King and his people. And the

fame Acts of Parliament, viz. Aft 4jd of the 2d

Parliament of King James I. and the 205th Act of

the 14th of King James VI. and in his 25th cap.

has the crime of infamous and feditious libels •, and

the faid 10th Act of the 10th Parliament of King

James VI. cited therefore.

Item, In the laft two Ads of Parliament where-

upon the propofition of the dittay is founded, viz.

the 37th Aft of the 2d Parliament of King James I.

and 144th Act of the 12th Parliament of King

James Vl. it is libelled, That all recepters, fup-

plyers, or intercommoners with any Traitors, are

punifhable by forfeiture, as the Traitors themfelves

;

which is not as the Act bears, for both the crime

and pain libelled out of the faid 144th Act of the

1 2th Parliament of King James VI. the Aft is not

fimply againft thofe who intercommon with Trai-

tors and Rebels, but with fuch as are declared Re-

bels and Traitors. From all which it follows, that

the propofition of the libel founded upon the Acts

as they are libelled, is not relevant. And therefore

the Defendant ought to be affoilzed in hoc libello.

Tertio, As to the laft part of the propofition of

the dittay, the Defendant abhors fo much the crime

therein mentioned, that he thinks any perfon who

will conceal any malicious purpofe, wronging in

the leaft, far more in putting violent hands on the

inviolable facred perfon of his Sovereign Lord,

were unworthy to breathe in common air, let alone

to be defended •, and is fo confcious to himfelf of

his own innocency in any fuch things, that he needs

no other defence, but the confident denial of any

guiltinefs therein, either lefs or more. But before

a practice pafs in this honourable Court of Parlia-

ment of founding a dittay of Treafon upon com-

mon Law and Practice i it is under proteftation afore-

faid, and with all humility alledged againft the re-

levancy of that part of the propofition, as founded

upon the faid Common Law and Practice, That it

is not relevantly founded thereon, in fo far as by

the 28th Act of Parliament 1640, it is exprefsly

found and declared Traitors, but after Trial by the

Parliament or Judges ordinary ; and finding that

the faid perfons have contravened a Law and Act of

Parliament, ,made under the pain of Treafon •, and

therefore a perfon cannot be declared guilty of

Treafon on a Dittay founded on Common Law and

Practice. 2. Patia being legis fanclio ; and the

Common Law is known with us, to have only vim

rationis, non legis ; and therefore no pain, but efpe-

cially the higheft of pains cannot be founded there-

upon. And 3. fpecially as the practice befide the

reafon aforefaid ; becaufe L. f. 4. fad. fenat. Con-

fute. Turpilianum, fatli quidem quaftio in arbitrio eft

judicantis, poena vero perfecutio non ejus voluntati

tnandatur, fed legis authoritati affervatur. Whence

Menochius lib. 5. Prefumpt. capt. 29. in principio

faith exprefsly, pcena indici non poteft nifi expreffo jure

fit cautum per I. at fi quis divus fad. reli. & fumpti-

busfunerum. And it is the common opinion of the

Doctors, That ever when punifhment is not exprefsly

defin'd in the Law, but is permitted arbilriajudicis,

it cannot be extended to death, far lefs to the pain

of Treafon. And the forefaid Act of Parliament,

28 th Act' anno 1640, takes away the relevancy of
founding Treafon upon Common Law and Prac-
tice, as faid is.

If a Dittay to infer the crime of Treafon might
be founded on practice, either of the Juftice Court,
or Parliament, which are two Courts, before which
crimes of Treafon are judged 5 yet our practice

is confuetudo rerum ita judicatarum, as Craig defines

it, lib. 1 . defeudis dig, 8. And therefore to it, as to

the introducing of all other confuetudes, there muft
be acluum frequentia, reiterated acts and practices,

per 1. de quibus ff. de legibus dif Cart. Jafon, and
other Doctors, on that Law ; & per I. Cod. qua Jit

longa confuetudo, & L.-& in totum 3. c. de cref. dif.

privat. 2. illud explorandum, an contradiblo aliquo

judicio fit firmata ; that is, it would be tried if de-
crees in foro contraditlorio have been given thereup-

on. As alfo faith Craig dicJa difg. 8. in fine ; and if

in any cafe, that ought to be far more in crimes ;

and if in crimes, yet more in the higheft of crimes;
and in all concernments of one of the moft eminent
Peers of the land, which is clear. For in matters

civil (how fmall foever) before the feflion, a prac-

tice will never be founded on fome decrees given
either for non -compearance, or on compearance
where there is little or no difpute, or it may be
great inequality in Advocates of the two parties.

And if in civils where the intereft is only pecuniary,

this ought to be much more in libels of Treafon, as

hath been faid ; but fo" it is, neither in Juftice-

Court, nor Parliament will be found, that it hath

been frequently judged, nor in foro contraditlorio,

on a difpute where this defence hath been pro-

pounded. Yea, it may be well alledged, that there

can be no practice fhewed of either of thefe Courts,

that any hath been found guilty of Treafon but on
fome Act of Parliament under the pain of Treafon,

as is faid ; but however the faid 28th Act of Par-
liament 1640, is moft clear, which is moft agree-

able to reafon, and the Law of England very laud-

able in that point ; as Coke has it in his chapter of
Treafon, and therefore the libel as founded on prac-

tice is no ways relevant, and the defender ought to

be affoilzed therefrom.

Quarto, Every libel both of civil Law and our

Law, ought to be clear, diftinct and fpecial , but

efpecially criminal libels, becaufe of the great im-
portance of them, ought to be moft clear, diftinct

and fpecial, jure libellus in criminalibus debet ejfecla-

rijfimus, faith Dambaud, prax. crim. 3. num. 3.

And- therefore, Libellus Criminalis obfcurus parte

etiam non excipiente excenditur favore rei, Baldus in

lege addita, num. 10. c. de edendo, Alex. Confil. 72.
col. verfit. £i? licet volum. 1 hip. Confil. 49. & Bat-
tander prax. Cran. Reg. 6.

f. 3. y 4. nee enim de-

bet accufator cum exiftimationis aliena jaclura, ci? dif-

crimine vagari licet. L. ft in rem. ff. de rei unum.

So that any obfeure criminal libel is inept, and the

defender ought to be affoilzed therefrom, though

he did not oppone his defence for that effect. But

fo it is, this Dittay is moft unclear and undiftinct,

in fo far as in the propofition of the Dittay, there

are many Acts of Parliament libelled on, being

Statutes anent diverfe crimes of very different na-

tures, and inferring different punifhments, accord-

ing to the article of the crimes, and in the fubfump-

tion, the Pannel is indicted for feveral crimes

alledged committed by him, contrary to the faid

Laws and Acts of Parliament in general, without

condefcending on the particular Acts of Parliament

that
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that the Pannel has contravened by committing the

particular deeds libelled, and lb leaving him to

great uncertainty. Whereas in all Law, Reafon^

and form of procefs, the defendant ought to be cer-

tified what Acts and Laws he has contravened, by

committing fuch deeds that are in a multiplicity of

crimes. After propofing all the Statutes relating to

the fame crimes, all the deeds immediately ou^ht to

be fubfumed, falling under the compafs of fuch Sta-

tutes, and thereafter the Acts relating to another in-

different crime ought to bepropofed, and the deeds

falling under the compafs of thefe Acts immediately

fubfumed, and throughout the libel, which is no
way done here ; but firft, by many different acts ac-

cumulated together in the propofition, and then

the molt different facts accumulated together in-

diftinctly in the fubfumption, not condefcending

on the acts by them contravened : and therefore the

libel is inept, and the defendant ought to be afibilzed

therefrom.

This defence is further confirmed in law ; 2. Be-

caufe a libel being fyllogifmus quidem prailicus,

Jafon and the Doff, inftit. de ail. in criminal dittays

the propofition confifts in jure conjiituiionis, in the

laws whereupon the libel is founded : The manner
is in the fubfumption of the facts or crimes under

thefe laws, and the conclufion inferring the pain :

Becaufe of fuch a crime, as falling under the law li-

belled, on a very effential part of every libel, is

quo jure petatur ; and a libel being uncertain in this,

is unclear and uncertain in a very effential poiat,

and inept. 3. In law, a libel ought fo to be con-

ceived as the defender may know alfionis fpeciem,

otherwife it is inept. J. f. de edendo, 1. 3. c. eodem.

and may alfo know atlionis jus, and that he may
deliberate how to defend ; but in our cafe, that

arifes from the diftinft application of the laws to the

facts, est quibus jus oritur. 4. If fuch uncertain li-

bel were admitted, the defender, becaufe of the ob-

fcurity and uncertainty of the libel, fhould be pre-

judged of a certain defence he could make againft

the relevancy of the fame, becaufe the relevancy of

it confifts in the fubfumption of the facts and crimes

libelled under fome certain law : which being con-

defcended on by a diftinct fubfumption, under

each law, of the crimes that were libelled properly

to fall under the fame ; the defendant would al-

ledge wliy fuch crimes cannot be fubfumed relevant-

ly under fuch laws and acts, which he otherwife can-

not do in fuch multiplicity both of different acts

and crimes as are libelled in this dittay : there be-

ing not only in divers articles, but even in every ar-

ticle, a great diverfity of the crimes therein libelled,

and yet the defender left in uncertainty under which

of all the acts libelled on, the purfuer intends the

fubfumption thereof; and fo in uncertainty alto-

gether how to conceive his defence. And if this be

not maxime vagari, cum maximo aliena vita et fortu-

varum periculo ; it is hoped, as it will be found very

evident, fo it was never the practice heretofore ufed

in criminal libels ; and which, that it fhould not

be now fuftained, is of univerfal concernment : and

if fuftained, might prove of very dangerous confe-

quence. And the libel, as it is now conceived, is

inept, and the defender ought to be afibilzed there-

from.

BEFORE the defender come to his particular an-

fwer to the feveral articles of the dittay, to the

effect the defender's cafe, in his acceffion to the

publick actings of this kingdom, during the unhap-

i9 /

py troubles till the treaty of Breda, and his Maje-
fty's homecoming, may be truly ftated ; it is

humbly Craved that the Conimiflioner's Grace and
honourable Eftates of Parliament may be pleafed to

remember* that the Kirk and whole body of this

Kingdom cntred at firlt into the national covenant,

for defence of religion and his Majefty's perfon and
authority, and mutual defence one of another in

maintaining the fame •, wherein, and in what follow-

ed in profecution thereof till the treaty with his late

Majefty, and act of oblivion, fet down at length

and ratified in the 6th act of the 2d Parliament,

anno 1641 ; his late Majefty did fo far acknow-
ledge and approve their loyalty* that in the fe-

venth article of the faid large treaty his Majefty

was pleafed to appoint, that at the clofe of that

treaty, their faid loyalty fhould be made known
at the time of publick thankfgiving in all places

particularly in the parifh-churches of his Majefty's

dominions. And in the laid act of pacification and
oblivion, is pleafed to declare, that their conftant

loyalty in their intentions and proceedings, fhould

not be hereafter called in queftion •, and that what-

foever fell forth in thofe tumultuous times, whether

prejudicial to his Majefty's honour and authority,

to the laws and liberty of the church, or the par-

ticular intereft of the fubject, might be buried in

perpetual oblivion ; and whatever had enfued

thereon, no mention fhould be made thereof in

judgment or without : like as his Majefty for him-
felf and his fucceffors promifes in verbo principis,

never to come in contrary to the faid ftatute, nor

any thing therein contained ; but to hold the fame
firm and liable, and to caufe it to be truly obfer-

ved, and thefe prefents to have the full force and
ftrength of a perfect and true fecurity. Like as

thereafter in anno 1643, the league and covenant

was entred in, with the two houfes of Parliament,

upon the ground of the large treaty, by the church

and whole body of this Kingdom, purporting the

fame ends of the covenant, for maintenance of Re-
ligion, King and Kingdom ; which was thereafter

approved by the Parliament, 1644, and fifth aft

thereof, and profecuted by wars both within and
without the Kingdom, by the authority of divers

fucceeding Parliaments ; church and ftate going

unanimoufly along together, without any apparent

publick difference till the year 1648. And even

then that Parliamenr, 1648, fo highly homologate

the faid league and covenant, that they declare the

breaches thereof to be the grounds of their refolu-

tions of that war, act 4, 7 and 8 ; and their de-

fires for preventing thereof to be the fulfilling of

the fame ; Ibidem. The neceffary qualification re-

quired in all with whom they would join either in

their armies or committees, is, that they be fuch

who were of known faithfulnefs to the caufe and co-

venant in the faid act 7, and that they would op-

pofe, and endeavour to fupprefs the enemies to the

caufe and covenant on all hands, Ibid. Witneffing

to the world that they fwerved not from the prin-

ciples contained in the national covenant, and league

and covenant ; and that they refolved clofely and

conftantly to adhere thereunto, and to all the ends

thereof. So that at that time there was ftill no dif-

ference as to the caufe and covenant, any difference

being only in the manner, and not in the matter of

that engagement.

Thereafter what ftraits this poor Kingdom was
reduced to, by the defeat of that engagement, and

how unable it was to make refiftance to that Eng-
lijb
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UJh army, who, in profecution of their victory,

came to the borders and entred the fame, is notorious

to all ; wherewith the whole Kingdom being fur-

prized 'with amazement, and in evident hazard, it

was hard in that juncture of affairs to refolve upon

any courfe for preventing the fame, or rather incum-

bent hazard of the Kingdom. Whereupon a Quo-

rum of the committee of eftatcs appointed by the

faid Parliament, 1648, were neceffitated to take up-

on them the managing of affairs, and to fue for con-

ditions of peace, not being able torefift by force (the

flower and ftrength of the Nation being broke by

the faid defeat) and to accept the fame upon the

cafieft terms that could be had for the time -, which

as it was endeavoured upon no other intention, or for

any other end but that which they were conftrained

to by inevitable neceffity •, fo at that time it was ge-

nerally looked upon as good fervice, and which at

that time was mod neceflary to evite very great, and

otherwife inevitable evils, being either neccffitate to

condefcend to their demands at that time, or other-

wife to have delivered the perfonsof all that did pro-

fecute the faid engagements, according to the obleaf-

ment of the large treaty, together with the forts and

ftrength of the Kingdom. The fucceeding Parlia-

ment for the time, in the year 1649, after procla-

mation of his prefent Majefty, did fend commiffio-

ners to Holland, and afterwards, according to his

Majefty's defire, to Breda, where there was a treaty

concluded by his facred Majefty , wherein he was

gracioufly pleafed to approve of the faid Parliament,

in anno 1644, and remanent Parliaments, and their

proceedings from the year 1641, preceding the faid

treaty, which was thereafter ratified by his facred

Majefty and his Parliament at Perth and Sterling ;

and, after the royal example of his ever-gloriou6 fa-

ther, an act of oblivion was indulged, whereby all

that might be ground of queftion was buried in obli-

vion, and pardoned by a general act of oblivion in

a moft full and ample form.

This being the ftate of publick affairs during the

time aforefaid, albeit by the firft ten articles of the

dittay, the defender is charged with deeds and pub-

lick actings, coming within the compafs of the faid

approbation and oblivion aforefaid 5 yet fuch firm

reliance hath he of his Majefty's perfifting in his

gracious clemency, which does in his royal heart fo

much abound, that albeit his Majefty by his procla-

mation, dated the 12th of ORober, 1660, is pleafed

gracioufly to declare, that he has remitted to his

Parliament, the trial of the carriage of his fubjects

in Scotland during the late troubles : That the late

troubles have only refpect to the time during the

ufurper's poffeffion, and that trial fhould be taken

during that time of the fubject's carriage : The de-

fender in all humility conceiving, that it is no ways

to be fuppofed, that his gracious Majefty did there-

by intend to rip up or revive, or to inftitute any

new trial of old offences, forgotten and forgiven, as

is faid ; efpecially feeing it is not to be fuppofed

that the bowels of his mercies fhould be fo ftraitned

to this his ancient Kingdom, to which he has upon

all occafions given fo many fignal and recent tefti-

monies of his fuperabundant favour, than they are,

and have been to his fubjects of his other domi-

nions 5 to whom, according to his Majefty's decla-

rations, he hath granted a full and free pardon,

from which few, and thefe only the unpardonable

murderers of bis royal father, are excluded i for

whom, or any guilty thereof, no punifhment can

be fufficient. And therefore the defender in all hu-

mility conceives the faid articles, though libelled,

are not to be infifted on.

The folemnity of the oaths, both of covenant

and league, will be, as the defender hopes, pregnant

prefumptions to put an end to all controverfy, anent

the fincerity of his (as of the Church and Kingdom)
their loyal intentions for the maintenance of the

perfon and authority of our dread Sovereign, where-

unto they were thereby fo religioufly engaged ; and

the conftant tenour of his acting ftill by virtue of

publick orders and warrants of Parliament, and
their committees, wherein his faithfulnefs in the ex-

ecution was alfo in the like manner approved, will

witnefs, that what he did was not for any private

intereft, but for the publick ends-, whereunto he

conceived himfelf engaged in manner aforefaid.

Nor was the defender for continuing of thefe unna-

tural civil difcords, as he did witnefs by his incli-

nation to an accommodation with Montrofs, in the

year 1 645, mentioned after in anfwer to the tenth,

article ; which albeit fully agreed to betwixt him
and the defender, yet he could not obtain the com-
mittee's approbation thereof: which is an evi-

dence, that the defender had not the chief fway of

affairs, and was always inclinable to peace, religion

being fecured ; like as the carrying on the engage-

ment in the year 1648, though the defender differed

in his judgment as to the way and manner, upon
the grounds and reafons thereafter exprefsd in an-

fwer to the ninth article, doth clearly evince, that

he had not the chief fway in publick actings. And
what power and i ntereft he had in the year 1 649, he d id

faithfully, according to his bond duty, improve the

fame for removing thefe differences betwixt his Ma-
jefty and his fubjects, wherein he was paffionateljr

earneft, as fhall be made appear in anfwer to the

faid tenth article. And after his Majefty's home-
coming, and during his being in this Kingdom ;

and thereafter, till the enemy had fully prevailed,

and that by his articles of agreement he was there

prifoner, he faithfully ferved his Majefty, and even
during his Majefty's abfence, did always, and ftill

fhall, return loyal duty and good affection to his

petfon, government, and pofterity.

And whatever thefe who are grown up may judge,

who only fee the unhappy and accidental events that

are the effects of the corruption of men, but have
not known the counfels and caufes which are the

two parts of thefe things neceflary to be known to

all who would judge of human' actions aright;

events being for the moft part uncertain, and the

worft of events of times, through the corruption

of agents, or other extrinfecal circumftances follow-

ing upon the beft of actions, yet had they been in-

timately acquainted with the grounds, caufes, and
nature of the actings while a doing, the defender is

confident that they would have concurred and been
of the fame judgment, as being clear, that thefe

proceedings had no native connexion with the fad

and unexpected confequences that have enfued.

And now to come to the particular defences to

the feveral points of the fubfumption of the dittay.

And firft as to the article of the fubfumption, anent

the words alledged, fpoken at the ford of Lions,

which are libelled to have been, That it was the

opinion and judgment of many lawyers and divines,

that a King might be depofed for defertion, ven-

dition, or invafion ; and which is alledged to have
been meaned by the pannel of the then King's Ma-
jefty ; and the prefumptions adduced for inforcing

that to have been the defender's meaning, are fome
words
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words alledged fubjoin'd, to-wit, Mr. John^a un-

derftand Latin. It is alledged for the defender, no

ways acknowledging to the beft of his memory,
that he uttered any fuch words ; i. All criminal

dittays mould contain in them at leaft, year, month
and place, otherwife they are inept; Bartol.&D.D.

ad L. libellorum ff. de accufatione, becaufe amongft

other reafons, diverjitas loci varia argueret facinora,

faith Battand. Reg. 6. prax. cum poftangel. &c. But

fo it is, there is no month condefcended on, when

the defender Ihould have fpoken thefe words, and

therefore the dittay in this article is inept. 2. There

is no particular act of Parliament in the act libelled

upon in the propofition condefcended on, which is

contravened by the words libelled ; therefore the

libel in this article of the fubfumption is general

and obfcure, and till the particular law contravened

be condefcended on, one can receive no anfwer. 3.

The fpeeches as they are libelled, fall not under the

compafs of the acts libelled on in the propofition of

the Libel, to infer any of the pains therein contained

;

becaufe they are but libelled as the narration of the

opinion of others, which is not relevant to infer fo

much, that the narrator is of the fame opinion, ex-

cept it were alfo libelled, that he did declare his ho-

mologation, and that he was of the fame judgment,

which neither is, nor can be libelled ; far lefs then

is it relevant to infer a crime, and fo high a crime

as treafon. For fuppone the defender had faid, that

they are very learned both divines and lawyers,

whofe opinion it is, that the Pope is the head of the

church, and that he has power to difpenfe with the

article of faith, to depofe Kings, a horrid opinion,

&c. and that ic is their opinion alfo we may merit

heaven by good works, and that all Hugonots or

Proteftants are damnable hereticks, and that he had

related their words in Latin, as the Latin of that

\tik of the glofs of the common law, cap. ficut de

excefs. pralat.

Rejlituit papa falus deponit,

articulus folvit.

&c.

And had faid to Mr. John Stewart thereupon, Mr.
John, you underftand Latin ; albeit thefe opinions

of thefe divines and lawyers be execrably heretical,

yet no body will fay, that the defender's relation of

them would have inferred him to have been guilty of

the fame ; no more in our cafe can the relation li-

belled infer him to have been of that opinion with

thefe divines and lawyers, or in any way thereby

to have contravened any aft of Parliament libelled.

2. The aforefaid opinion is libelled only to have

been related in abftraffo, (nothing of our King's

Majefty who then was). And whereas it is libelled,

that it appears the fenfe and meaning thereof ap-

peared to have been of the then King's Majefty, in

10 far as the defender fubjoined to Mr. John Stewart,

the words aforefaid, that he underftood Latin : 1.

The libel in this part is ambiguous ; for this may
be interpreted, either that it was the meaning of

the opinion of thefe divines which he related, (this

feems to be moft confonant to the words) or elfe

that his own meaning was, That it was the judg-

ment that the then King's Majefty our Sovereign

might be fo dealt with, as is libelled in the latter part

of this article, and fo the article in this part thereof

is ambiguous and inept, and there ought to be no
procefs thereupon. Nam libellus {in criminalibus

prafertim) nihil ambiguitatis vel obfcuritatis conti-

nere debet, per cap. Conftilut. 6. extr. derig, don.
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Bet. 3. If it be underftood in the former fenfe, it

is but ftill relative of the opinion of others ; and if

in thjs latter fenfe, to-wit, that it was his own judg-
ment, the prefumption libelled of what he fpake to

Mr. John Stewart, is no way relevant to infer it.

I. Becaufe they held a more obvious meaning, viz.

That it might have been^ the opinion of thefe di-

vines and lawyers was related in Latin ; and in-

deed Grotius and Barclaius, who writ of that fub-

jecTt, are both in Latin, and that he had fubjoined

to Mr. John Stewart, Mr. John, you underftand

Latio. 2. That fuch opinions being rather the fan-

cy of notional fchoolmen, (otherwife not unlearned

in their own art) or of fuch as are Doctors notional

in the law, if there be any of fuch opinions, rather

than of folid jurifconfults, who for moft part do
not fo much as move thefe queftions, not to be

moved. 3. If any fuch words had been fpoken
to Mr. John Stewart, they might have had this

more proverbial fenfe : fome lawyers and divines

are of that opinion, but the fubtilty of thefe quef-

tions or opinions is Latin to me, that is, I under-

ftand it not •, as we fay commonly of things we
underftand not, It is Latin to me. But, Mr. John,
you are a Scholar, and you underftand it. Now it

is a Rule in law4 that where the meaning is doubtful

or obfcure, that which is the moft favourable fenfe

fhould be followed. L. 9. ff. de reg. juris and Ma-
theus de affliHis, decifione 265. n. 68, 69. & decif.

307. n. 15. And when thefe words are ambiguous,
the declaration of him who uttered them fhould be

acquiefced unto, Menochius, confilio 197. And the

defender is ready to declare, that if ever he had
fpoken fuch words, he was very far from any fuch

meaning as is libelled againft him. Nor 4. is it any
way prefumable, that any rational man, who had
the honour to know his late Majefty, could have
made application of any of thefe three caufes to fo

worthy and illuftrious a Prince, feeing the faid Gro-

tius, Barclay, and others that write upon that fub-

ject, acknowledge, yea, it is obvious to common
fenfe, that hardly can they fall out in the word of

Princes, if he be but compos mentis. And as to the

prefumption that follows, that the defender meaned
by the late King's Majefty, becaufe of the condi-

tion wherein the Kingdom was for the time ; 1. It

is far more prefumable that the Kingdom was in

fuch a condition of affection to his Majefty's facred

perfon and authority, as at that time none durft have
uttered what might reflect thereupon, feeing it is

libelled to have been fhortly after the fubfcribing of

the covenant, wherein they had folemnly bound
themfelves by the oath of God to maintain his Ma-
jefty's perfon and authority. 2. His Majefty by
his royal judgment in the act of oblivion, 1641,
has prefumed the loyalty of his fubjefls, both in

their intentions and proceedings in thefe times, which
is prefumptio juris, & de pre. As for the defen-

der's profecuting of Mr. John Stewart, 1. It was a

judicial procefs and legal act, and fo can be no im-
putation to him wherein the procefs was laid in fo

fair a courfe of law, that he was condemned not

only upon elear probation, but his own confeffion :

and yet the words whereupon he was indicted and
convicted, were far different from thefe words, as

they are here libelled, otherwife the defender would

never have purfued it.

Ultimo, Adhering always to the alledgance above

propounded, humbly protefting, that they may be

firft difcufs'djand whereupon it is craved, he may
be affoilzed in hoc libello, becaufe by act of Parlia-

ment,
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ment in anno 1641, amongft the imprinted ads an-

no jo. the fame fervice is approved, and he exo-

nered. It is alledged, that the Defender ought to

be affoilzed from the whole crimes in the firft arti-

cle, becaufe after the time libelled of, the alledged

committing of the fame, his late Majefty of glo-

rious memory granted that never-to-be-forgotten

Ad of Indempnity and Oblivion in anno 1641.

Which did proceed upon the preceding Treaty with

his Majefty, and which is folemnly confirmed by

his Majefty himfelf in Perfon, and his three Eftates

in his Parliament 1641, 6th Ad thereof; wherein

his Majefty, for himfelf and his fucceffors, does

promife in verba principis, never to come in the con-

trary of that Statute and fandioh, or any thing

therein contained •, but to hold the fame in all points

firm and ftable, yea, and to caufe it to be truly ob-

ierved by all his Majefty's lieges for ever. Here-

upon the Defender doth confidently rely, for all that

is libelled as committed by him in this article, Or

any other preceding that time, as being confident it

is the greateft imaginable fecurity, that he and the

reft of the lieges or the land can have.

As to the fccond article, and whole head thereof,

I. Neither day, month, nor year of God are conde-

fcended on ; and therefore fo general, that it is inept.

Nam generalitas parit obfeuritatem, Marent. part. 6.

fpec. & de libel, oblat. quomodo'Concip. & per texttts

ibi citatos. 2. It is not condefcended which of the

Acls of Parliament libelled, this article and the fe-

veral heads thereof contravenes, which is a general

ineptitude and nullity 'in this libel. 3. As to the

firft point •, if that article anent the intaking of the

houfe of Airly, cutting and deftroying the planting,

and demolifhing the houfes; 1. It is not relevantly

libelled, in fo far as it was libelled that the houfe

was kept for his Majefty's fervice, but doth not

condefcend that fervice now. 2. Is it libelled that

there was any in it had a commiffion from his Ma-
jefty, without which it has not any colour of rele-

vance ? 4. The Defender never had any private

quarrel, nor perfonal prejudice againft the noble

Lord James Earl of Airly. But if his marching

to that houfe be meaned of that which was in anno

1^40, it was by virtue of, and in obedience to a com-
miffion put upon him by the Committee of Eftates

for the time: nor was the faid houfe, at his arrival

thereat, kept for his Majefty's fervice, as is (though

wrongfully) libelled. But before that time was fur-

rendred to the Earl of Montrofs, who had put Col.

Sibbald to keep the fame for the King and Country's

ufe, and which Col. Sibbald, upon fight of the De-

fender's commiffion, did abandon the faid houfe.

And if there was any planting cut, it was allanerly

fome few ftirubs and bufhes, which the Defender

could not hinder, for hutting to the foldiery ; and

though the Defender's commiffion bare power and

warrant to demolifti the houfe, he was fo far from

ftretching, or fully executing the fame, that he did

not only flight the houfe, and delayed a long time

to do the fame, in expectation that the Lord Ogilvy

mould have procured a countermand from the Com-
mittee, and did flight it till he was paft all hope of

obtaining the fame ; and this as is hoped, will be

acknowledged by the faid noble Earl; neither did,

fo far as the Defender knew or could hinder, the

Earl, his friends and followers fuftain any other pre-

judice than what was ufual, and what all places are

ordinarily obnoxious to, where armies or parties

of foldiers come : but however it is not relevant, as

faid is.

Tertio, That part of the faid article, though it

were true (as it is not) is no ways relevant to infer

the conclufion of the Dittay, there being no Law
nor Statute libelled on ; that for cutting of timber,

or demolifhing the houfes of private perfons (though
done upon private quarrels, as this was not) infers

the pain of Treafon.

As to that part of the article, anent the burning
of the houfe of Forlher, befide the exceptions

againft both the points thereof, alledged before in

the beginning, it is not relevant to fay, that the

Defender feized thereupon'to infer any crime, ex-
cept it were libelled he feized by force, for he might
have entered in vacuam pojfejjionem. 2. Non relevat

to libel, that thofe under him did-feize thereupon,
or raife fire therein, except it were libelled that the

Defender had given exprefs order or warrant to raife

that wilful fire; who, as he gave not order there-

fore, fo he was not prefent nor near the place, nor
knew any thing thereof, till after the houfe was
burnt, and noxia caput fequitur. 3. In the Ads of
Parliament, libelled on, anent burning and wilful

fire-raifing, the fame can only be underftood of
burning and raifing of fire on private feuds, and for

particular revenge in time of peace, and is not be
extended to fuch deeds done in the heat and fury of
wars, teeing inter arma Jilent leges.

And as to the aggravation of the Defender's ha-

tred againft the Earl, meerly for his loyalty to his

Majefty, it is gratis dictum, and againft that pre-

emption, qua unufquifque prafumitur bonus, and
againft that loyalty to his Majefty, that is hoped
fhall more and more appear in the Defender.

Lalily, The Defender ought to be affoilzed from
the faid article, and all deeds therein mentioned. Be-
caufe the fame preceded the Ad of oblivion in anno

1641, whereby all things that did fall forth in thefe

tumultuous times, whether prejudicial to his Maje-
fty's honour and fafety or to the Laws and Practices

of the Church and Kingdom, or to the particular

interefts of the fubjed, are buried in perpetual ob-
livion, as more fully is contained in the faid Ad.

3. As to the third article, anent the befieging of
Dumbarton Caftle, and tranfporting Cannon and
Ammunition out thereof

:

It is alledged for the Defender, that the affaul-

ting of the faid Caftle, is not relevant to infer

the conclufion of the Dittay, becaufe, as is before

alledged, none can be declared Traitors, but thofe

who have contravened a fpecial Ad made under the

pain of Treafon. But fo it is, that none of the par-

ticular Ads of Parliament, whereupon the propo-
fition is founded, mentions any thing againft thofe

who affault the King's Caftle, nor does any of them
infer the pain of Treafon therefore. But only the

25th Ad of Parliament, 6 Jac. VI. intitled fundry
points of Treafon, by the which Ads they only
are to be punifhed as Traitors, who affault the

Caftle or places where the King's perfon is, and
that without warrant of Eftates ; but it is neither

libelled, nor was the King's perfon in the faid Caftle

at the time of the alledged affaults thereof 5 nor
did the Defender affault and lay fiege to the fame
without warrant from the Eftates, but by their ex-

prefs order and commiffion. And the truth is, the

Defender himfelf did not appear before the faid houfe,

till the faid Sir John Henderfon being ftraitned with
the fiege, fent for the Defender, and offered to fur-

render the houfe upon honourable conditions, which
the Defender fuffered him to make himfelf, and

which
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which were accordingly kept, not without fome dif-

ficulty, the inhabitants of the town, by reafon of

prejudice done to them, being highly incenfed againft

the faid Colonel.

As to that part of the faid article^ anent the tranf-

porting of the King's Cannon and Ammunition,

not relevant to infer the Conclufion, none of the

Afts libelled on, concluding againft any fuch fact,

the faid crime of Treafon ; and the truth is, the

Defender did never tranfport any Cannon or Am-
munition out of the faid Caftle, but two Cannons,

which the Duke of Richmond, heritable keeper

thereof, gifted to the Defender, and wliich he would

never have gifted, if they had not been his own,

and not the King's. 2. The Defender ought, to be

aflbilzed from the faid article, and all deeds therein

contained, the fame having alfo preceded the faid

Aft of oblivion, in anno 1641.

4. And as to the fourth article of the Dittay, a-

nent the Defender's calling, or caufing to be called

a convention of Eftates in anno 1643, entring in

league with his Majefty's enemies, impofing excife

and fubfidies on the Kingdom, raifing an army, en-

tring England therewith, fighting for and with the

Rebels there ; it is anfwered, that the whole points

of this article of the Dittay, are charged perfonally

on the Defender, fo contrary to the notoriety of the

matter of the fact known to both Kingdoms, and to

his Majefty's Com miffioner's Grace, and to the whole

Parliament; yea, to the fifth Aft of Parliament

1644, relating and approving all the Afts that are

made points of this article ; that there needs no more
but proponed as known to all, and to repeat out of

the faid publick Law and Aft of Parliament, what

is therein libelled, to evince that they are not the

Defender's perfonal deeds: but the Committees
(commiffioners eftablifhed by his Majefty) conven-

tion of Eftates, and of the whole Church and King-

dom of Scotland^ and approved by Parliament

1644, in the faid fifth Aft thereof. Firft then as it

is notorious, fo it is clear by that Aft, that the faid

convention of Eftates, was called not by the Defen-

der, as is libelled, but by his Majefty's Privy-

Council, Commiffioners for conferving the articles

of the Treaty therein mentioned, and Commiffio-

ners of common burdens, all eftablifh'd by his Ma-
jefty's authority .in anno 1641, which confervators

concerning that article in the large Treaty, bearing

the Kingdom of Scotland their defire for unity in

Religion, and conformity in Church-Government,

as a fpecial means for conferving of peace betwixt

the two Kingdoms ; in anfvver thereto his Majefty,

with advice of both houfes of Parliament in Eng-

land, doth declare his approbation of their affection

in their defire of having conformity of Church-Go-
vernment between the Nations; and as the Parlia-

ment had already taken to confederation the refor-

mation of Church-Government ; fo they would
proceed therein in due time : and this was one of

the main grounds whereupon both houfes entred the

faid league. (2.) That the enacting and entring the

Lesgue and Covenant, was an Aft of that conven-

tion of eftates, not the Defender's perfonal act.

(3.) That the League and Covenant was entred in

with the two houfes of the long Parliament, and af-

fiftance given to them in fighting with or for their

army, or otherwife, which is libelled fighting with

Rebels. The point of faft being thus cleared in

oppofition to the Dittay. 2. Ic is alledged, that

the firft two members of this article are fubfumed
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under none of the Afts of Parliament, libelled on
in the propofition ; there being no Aft of Parlia-

ment libelled againft meeting?, bands or leagues in

general ; or in fpecial betwixt the two Nations or

.Eftates thereof. 3. As to the remanent members
of the article, they can no ways be relevant (with

all fubmiffion) except it were qualified, that the two
houfes of the long Parliament, to whom the affi-

ftance libelled was given, that they were Enemies
and Rebels ; but that the Defender is confident ic

will not be faid, becaufe by his Majefty's Aft of
Oblivjon, 25 April, 1660, his Majefty, after his

happy Reftoration, declares that what was acted

even againft his Majefty, and his Royal Father, by
his Subjefts in England, during thefc times, there-

after fhall not be called in queltion at all, fo much
as to the prejudice of their reputation, in manner at

length contained in that gracious Aft. And how
loyal the long Parliament was, did appear in that

the Ufurper durft never attempt any thing againft

his late Majefty's perfon, till they were broken ; as

alfo what loyalty the fecluded members of that Par-

liament have (as became them) (hewed to his Ma-
jefty in his juft and glorious Reftoration, is known
to all Europe, to their eternal commendation and re-

nijwn : No doubt as from cOnfcience of their oath

of duty and allegiance, fo of the oath of God
whereunto they bound (hemfelves to maintain his

Majefty's perfon, authority and greatnefs, as well

as Religion in that Covenant. 4. All the forefaid

deeds, which are the members of this article, viz.

The calling the forefaid convention of eftates, as

being the aft of the forefaid Council and Commif-
fioners, the entring in the League and Covenant,

raifing of the army for affifting the two houfes of

Parliament of England, impofing Excife, fcfr. as

all being acts of the faid convention of Eftates, to-

gether with the fame convention of Eftates, are all

approved by the faid 5th Aft of Parliament, 1644.
In refpeft whereof the Defender ought to be aflbil-

zed from this whole article, and all the crimes con-

tained therein. 5. Not only is the faid calling of
the faid convention of Eftates, and the faid conven-

tion entring in the League and Covenant, impofing
of Excife, raifing of Forces for the Parliament of

England, and remanent afts of the faid convention

approved by the laid 5th Aft of Parliament of

1644 ; but by his Majefty's Treaty of Breda, and
the Aft of Oblivion, in the Parliament holden at

St. Johnjlon and Sterling, in anno J 650, and 1651,
or either of them, all things done during thefe tu-

multuous times, intervening betwixt the faid Aft of
Oblivion 1641, and his Majefty's home-coming
1650, whether prejudicial to his Majefty's honour
and authority, or to the Laws and Liberties of the

Church and Kingdom, or to the particular intereft

of the fubjeft, are buried in perpetual oblivion.

And by the faid Treaty, and Aft of Ratification

of the faid Parliament, or one or other of them,
the faid Parliament 1644, and all afts thereof arc

ratified ; and fo amongft the reft, this which is the

5th Aft, which approves all the afts, whereupon this

fourth article of the Dittay is founded, and there-

fore the Defendant ought to be aflbilzed therefrom.

5. As to the fifth article, anent the burning of

the houfe of Menftrie, in anno 1645, the Defender

is fo innocent thereof, that if it were libelled rele-

vantly, he needed no other defence but a fimple de-

nial : but the truth is, that it hath been burst by
fome of the foldiers, commanded by Major-Gene-

F i f ral
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tions that could be ; two parifhes, viz. Muckart

and Boiler, having been burnt the night before, and

feveral, both men, womtn and children, cruelly

killed by the concourfe of thofe that were in that

houfe. But it is no way relevantly libelled, in fo

far, as it is libelled, that the Defender or others un-

der his command burnt it: I. Becaufe there is no

Aft of Parliament, of "all the Afts libelled upon in

the propofition, whereupon this can be fubfumed ;

efpecially the Afts anent the raifing of fire, upon

which (if upon any) it feems it is particularly

founded, there is no fuch odd extenfion of that fo

high a crime, as to make any guilty of it, by com-
mitting of it by others, who are under their com-
mand. And this were a very univerfal, terrible

concernment ; and in the prefent cafe were moft dan-

gerous and unjuft, that a Commander fhould be

holden to anfwer for all the illegal deeds done by his

foldiers. 2. It is againft common reafon, the Com-
mon Law, by which this therefore is well eftablifh-

ed, that delista proprios tenent authores, & noxa ca-

put fequitur ; and therefore is not relevant that the

Defender burnt it by himfelf, or others by his fpe-

cial direction or particular order for that effeft.

4. Though it were made relevant in manner fore-

faid, yet the Dittay is inept as to this article, and

the Defender ought yet to be affoilzed therefrom, be-

caufe the year of God is only libelled, to-wit, the year

1645 ; whereas not only the month, as in all criminal

libels, per L libellorum ff. de accufationibus, and the

Doftors treating thereupon, but the very day ought

to be condefcended on ; for the omifiion of the day

prejudges the Defender of his defence •, fpecially his

alibi, which he might and would propone, if the

day wtre condefcended on ; that being required, the

day ought to be condefcended on, otherwise the libel

is inept. Nam Libellus debet continere non tantum an-

num £5? menfem, fed & diem ft reus id requifierit cum
probaturus fuum alibi. Damhaud, cap. 3. num. 4. 5.

& Battandtr Reg. 6. num. 4. Maranta in fpec. de

lei. Obi. 3. num. 12. per bark, in L. Si quis reus

'Colum. 3. in fin. de pull, judic.13 Jafon. in L. Ubi-

traria 2 fetJ. Si quis occifi ff. de eo quod Crito loco.

But fo it is, as that if the day were condefcended on

of the faid burning, the Defender might, and if need

were, would offer to prove, that he was that day,

during all the time of the burning, alibi, at a con-

fiderable diftance from the fame place.

3. Aofelvitur, becaufe Lieutenant-General Bailey,

at that time when the houfe was burnt, had the com-

mand of the faid forces, 1 adhering always to the

former defences againft the aptitude and relevancy

of this part of the Dittay, and expreffmg the fame

that may be difcufs'd ante omnia). In refpeft

whereof the Defender ought to be affoilzed ab hoc

libello, at lead there 'can be no procefs upon that

part of the Dittay, as it is now libelled. 4. Albeit

the Defender had burnt, or given direction only to

burn the faid houfe, as he had not -, yet by fpe-

cial aft and com million of Lieutenancy, granted

him by the Parliament 1644, he was impowered to

to purfue the Macdonalds, and their adherents and

acceffaries, with all kind of hoftility, by fire and

fword, (with a difpenfation) with (laughter, muti-

lations, raifings of fire, affailing of houfes, taking

of prifoners, and other inconvenements whatfoever,

that (hould fall out in the execution of that Com-
mifiion in purfuing of them ; as the faid Aft and

Commiffion may at length bear, and which Com-
miffion is ratified by his Majefty in the Treaty at

Breda, his ratification of that Seffion of Parliament

1644, among the other Parliaments and Seffions

thereof ratified by his Majefty ; all after 1641,
and preceding his return. But fo it is, that the

faid Macdonalds were at that time, at the burning

of the faid houfe, joined with Montrofs; and it was
in purfance of both, that the faid houfe was burnt,

as is notorious, (and, if need be, the Defender will

prove) and therefore though he had burnt, or given
direction for the burning thereof, he ought to be
affoilzed.

5. By Aft of Parliament 30th Aft, 22 March
1647, it is ftatute and ordained, that all his Maje-
fty's good Subjefts fhall be altogether freed, and
liberate in all time coming, from being any ways
called, convened, purfued, troubled or molefted in

judgment, civil or criminal, or out with the fame,

for any deed done, or to be done by them, againft

the perfons, lands or goods of fuch as have, orfliail

be in the rebellion; (by which it is notorious, that

the faid armed oppofition, made by the deceaffd

Marquis of Montrofs, and the faid Macdonald, and.

others under his command, to the Eftates, is under-

ftood) during the time of their being in the faid

rebellion, or have been, or (hall be guilty with the

rebels in their wicked courfes, or of any of them,
who came under the firft or fecond Claffes of delin-

quents contained in the 5th Aft of the 5th Seffion

of that Parliament holden at St. Andrew's, in the

month of January, 1646. But fo it is, the Defen-
der offers to prove, if need be, that a fon of the

Earl of Sterling, named Charles or John Alexander,

who had, or either of them had right to Menftrie,

had joined with Montrofs and thofe under him ;

and fo came under the fecond Clafs of the faid 5th
Aft of the 5th Seffion of Parliament, 1646. Or
at lead, went or fent into their leaguer, or without

compulfion entertained them in the faid houfe; and
therefore the Defender ought not to be purfued,

even though he had burnt, or given direftion to

burn the faid houfe (as he no ways did) and be-

ing purfued, ought to be affoilzed from this article ;

like as it is conjuntJim alledged for the Defender in

fortification of the faid Aft, That the fame is rati-

fied by his Majefty's large Treaty at Breda, as be-

ing one of the Afts of that Seffion of Parliament

1647, which amongft the other Seffions of Parlia-

ment, and Afts thereof, fince the year 1641, and
preceding his Majefty's return, in anno 1650, are

ratified by the faid Treaty, as alfo by the Aft of

ratification, at St. John/Ion's or Sterling, in anna

1650, and 1651. By which ratification (or ratifi-

cation of his Majefty by the Treaty aforefaid) the

faid Aft of Parliament 30, in anno 1647, comes
(as a moftfolemn remifiion granted by his Majefty,

and whole Eftates of Parliament, to the perfons

therein contained ;) and fo like as if every one of

them had got a particular remiffion fo folemn, it had

been an uncontrovertable remiffion for what were

therein contained ; fo muft it now be, being in ef-

feft of the fame nature and virtue, albeit many be

included in one.

6. By the Aft of Oblivion at St. Johnflon's or

Sterling, in the year 1650, or 165 r, all afts of

hoftility, whether between the King and his Sub-

jefts, or between Subject and Subjeft, and what

things fell out in thefe times, betwixt the year 164^
and his Majefty's return, whether prejudicial to his

Majefty's honour and authority, or to the Laws of

the
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the Kingdom, or the particular intereft of his Sub-

jects, are buried in oblivion. In refpect whereof,

though the Defender were acceffary to the faid burn-

ing, as he is not, yet he ought to be affoilzed.

As to the fixth article, anent the taking of the

houfe of Towart, belonging to the Laird of La-
mond, and the houfe of Ofccg, belonging to Ofcog

;

and after articles of capitulation drawn and fubferibed

by Ardkirglas, and others under his command, truft

and affurance -, murdering a great many of La-
mond's and Ofcog's friends : As this is no way true,

(the Defender being altogether innocent thereof) fo

it is no ways relevantly libelied. For, i. Neither

day nor month of thele deeds are condefcended on.

2. The alternity, by others under his command, not

relevant to infer a crime, far lefs Treafon againft

the Defender, for the reafon contained in the firft

anfwer to the former article, viz. That there is nei-

ther Act of Parliament libelled, nor Common Law,
ordaining a man to be liable to a pain, far lefs the

higheft of pains, for deeds or crimes by thofe under

his command, except he gave them fpecial direc-

tion. But every one is to fuffer for his own fault,

as more at length is contained in the faid anfwer,

which is here repeated. 3. Non rekvat thofe for

whom he is anfwerable, for the fame reafons, be-

caufe every one is anfwerable for his own fault and

crime. 4 Non rekvat, that others whom he might

flop, did it; becaufe there is neither any Aft of

Parliament libelled on, ordaining any to be anfwer--

able for all the deeds of thofe he might (top, (fpe-

cially the aft againft murder under truft, bearing no

fuch thing). Nor is there any Law nor reafon for

the fame, but delitta proprios tenent authores, as

hath been faid ; and no ways granting the Defender

could have (topped them : for the truth is, he could

not, and was not near them, when what is libelled

was done ; and albeit indeed, it be contra cjficium

charitatis, not to (top any doing of mifchief, if any

one may fafely do it, yet that it comes under the

compafs of Law to infer a crime, efpecially Trea-

fon, cannot be affirmed. 5. Taking of the houfe

of Totuart and Ofcog, is not fubfumed upon any of

the Acts of Parliament libelled, there being none

of them, anent the taking in of houfes belonging

to the lieges, and fo is not relevant to infer any of

the crimes contained therein. 6. The alledged kil-

ling a great many of Lomond's and Ofcog's friends,

after the affurance given by Ardkinglas, is no ways

relevantly libelled, to infer the crime of (laughter

under truft, becaufe by the Aft of Parliament, Jac

.

VI. par. ii. cap. 51. of (laughter under truft, up-

on tne which it is founded, (laughter under truft, is

only when the party (lain is under the truft and af-

furance of the (layer, which is no way here libelled ;

but that the perfons who are libelled to have been

(lain by the Defender, were under the truft of ano-

ther, to-svit, Ardkinglas ; who if he, or any other

under the Defender's command, have done any

thing againft their own affurance, they are to anfwer

for it.

7. The Defender adhering to thefe defences, and

craving that they being againft the relevancy be

firft dil'cufs'd, repeats his former anfwer founded up-

on his Commiflion of Lieutenancy therein men-

tioned •, for they who are defigned Lamond's and

Ofcog's friends, were the Macdonalds, or their ad -

herenis and acceffaries, (as is notorious, and the

Defender, if need (hall be, offers to prove it) whom
Vol. VII.

by the forefaid Commiflion he had power to pro-

fecute with fire and fword, with ciifpenfation of

(laughter, and raifings ot fire, in manner at length

contained in the Commiflion ; which amongft the

other Acts of Parliament, 1644, is ratified by his

Majefty in his Trtaty at Breda, as is alledged in

the faid anfwer, which is holc.en herein repeated •,

and therefore the Defender ought to be affoilzed

from this article. And truly what cruelty was ex-

ercifed, was by the Laird ot Lamond himfelf, againft:

the heritors and other inhabitants in the Sheriffdom

of Argyle ; for the which, upon a fupplication given

in to the King's Majefty and Committee of Eftates

at Sterling, in Auguft 1651, he was imprifoned

within the Caftle of Sterling , till after Trial, Ju-
ftice (hould have been done upon him : but was re-

leafed by the Englijh when they took the Caftle,

with the other pnloners. However, the Defender

is confident, as it is known, fo he (hall make it ap-

pear, if need be, in the other procefs whereunto

this relates, and wherein it will be more pertinent

;

and yet the day and time of the committing of the

deeds mentioned in this article not being condefcend-

ed on, as it ought to be when required by the Defen-

der, that he may propone his alibi, he offers to

prove, if need be, that he was alibi the time of the

committing Gf the faid deeds, at a very great di-

ftance, to-wit, in England. Like as his Majefty,

by his Treaty at Breda, hath ratified and approved

the Acts of Parliament ; and his Majefty, and

Eftates of, Parliament, have ratified the faid Treaty,

and paft an Act: of Oblivion, of all former deeds

done by the Subjects, which fecuresand indemnifies

them for any former adtings
3

in refpect whereof he

ought to be affoilzed.

A§ to the feventh article made up of fevefal

members or parts ; as, 1. Anent the men alledged

murdered at Lockhead and Dunnaverty\ 2. Anent
the aggravation added thereto ; anent an old man
begging his fon's life, and denied him. 3. Anent
the fending two hundred men from Ha to ftarve in

Jura. 4. Anent the taking of the perfon ot Col.

Kittocb, out of a Ship in Leitb road, wherein it is

libelled, that he had been brought by order of Par-

liament.

It is alledged againft the feventh article, that, U
The firft part thereof (anent the men alledged mur-
dered at Lockhead and Dunnaverty) is no ways rele-

vant, not only in refpect that the particular month
and days whereupon the fame lhould have been

done, are not condefcended upon, but alfo in re-

fpecl: there is not one particular perfon by name,

and furname, whereby he might be known, con-

defcended upon, againft whom the deeds libelled

fhould have been committed; without the which,

this part of the article cannot be fuftained as rele-

vant :. it being contrary to all Law and Practice,

that murder in general, without naming the perfons

murdered, lhould be fuftained as a relevant Dittay

againft any. 2. The (laughter alledged, commit-

ted upon thofe in the houfe of Lockbead, is not re-

levantly fubfumed upon the Ads of Parliament li-

belled, in fo far, as there is no affurance libelled to

have been given to them, to bring it under the act

of murder under truft, and there is no other Act li-

belled under which it can fall. 3. It is alledged, that

the Defender cannot be charged with any of the

deeds libelled in the faid firft part of the article

(though they were true and relevantly libelled, as

thty are not) becaufe the expedition made againft the

F f f 2 Rebels
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Rebels in Kintyre, in the year libelled, was by Da-
vid Lejley, and thofe under his command, againft

each, who, contrary to his Majefty's order fent to

them at that time, commanding them to lay down
arms, and contrary to their own engagements, not

to join with Alifter Macdonald, did notwithftand-

ing continue in arms rebellioufly, (as was then de-

clared by the Eftates of Parliament) refifted David

Lejley in the execution of his laid commiffion againft

them ; who therefore after defeating of them in the

field, who took them out of the faid houfes of

Lockhead and Dunnaverty without any capitulation ;

and difpofed of them, as the Council of War then

prefent with him thought fit, (which is notorious,

and the Defender offers :o prove, if need be ;) for

which, and other his fervices, the faid David Lejley

got the Parliament's approbation in anno 1648, as

the faid approbation and exoneration bears date :

which will clearly prove any thing that is herein al-

ledged. And therefore the Defender, nor any in

his company at that time, cannot be charged with

any deeds libelled in the fir ft part of this article, but

ought to be affoilzed therefrom. 4. The Defender-

repeats his third defence made to the fifth article

founded upon his Commiffion of Lieutenancy , the

perfons mentioned in this article, againft whom the

deeds are libelled to have been committed, having

been the Macdonalds, or the Adherents and Acceffa-

ries, which is notorious, (and the Defender offers. to

prove, if need be) to profecute whom he had the

Commiffion containing difpenfation, and which was

ratified in manner mentioned in the faid anfwer

;

Jike as he repeats the fourth and fifth anfwer made
to the faid article, in refpeft whereof he ought to

be affoilzed therefrom.

It is alledged againft the fecond, third and fourth

members of this feventh article, that they are no

ways fubfumed, nor cannot be fubfumed under any

of the Acts of Parliament libelled, and therefore

the Dittay herein is inept, and the Defender ought

to be affoilzed therefrom, (and yet in point of fa£t

they are but meer calumnies). As to the fecond part

(anent the faid old man and his fon) it is no ways re-

levant, not condefcending on the perfons names,

and therefore can receive no other anfwer, but that

it is a mere ficYion to make the Defender more odious,

who ingenuoufly profeffes, that he never heard of

fuch a thing till he faw it in the libel. The third

part of this article hath no better ground than the

fecond ; and the Defender defrres, that for clearing

his innocency of the facT: libelled therein (anent the

fending of two hundred men from Ila to ftarve in

Jura) that the Gentlemen in the faid Ifles may be

examined upon the truth of the matter. It is alledg-

ed, that the fourth part of this article, anent Col. Kit-

toch, is of the fame nature with the former two, and

therefore the fimple relation of the truth is fufficient

to refute the falfhood thereof; which is fhortly this,

viz. That Col. Kittoch was not brought to Leitb,

either by order of the committee of Eftates or Par-

liament ; but being taken prifoner in Ila, by the

forces under the command of David Lejley, and de-

livered to the Defender, the Defender put him a-

board in Captain Brown's fhip, who undertook to

deliver him at Dunjlaffnage. But Captain Brown
finding the opportunity of a fair wind to Leitb, to

which he intended, and not willing to lofe the fame,

did not go to Dunjiaffnage, but came ftreight to

Leitb road ; and immediately gave the Defender

notice, that he had his prifoner aboard ; whom there-

fore the Defender received from him, and fent him

to Dunjiaffnage. And the Defender defines that

Captain Brown, who lives at Weems, may be exa-

mined upon the truth of this matter ; by whom' he

offers to prove this, if need were;

And whereas it is libelled, that Col. Kittoch was

hanged, it is true ; but it is alfo true, that he was

condemned to die in a Juftice or Lieutenant-Court

judicially, which is notorious, and the Defender

offers to prove, if need fhall be : fo that this can be

aground of no Crime nor Dittay whatfoever; but

however the Defender ought to be affoilzed there-

from.

8. To the firft member of the eighth article, that

notwithftanding the manifold acts of dignity, favour

and honour conferred upon him, by his then dread

Sovereign; his Majefty being reduced to great (traits

by that army of Sectaries, and having call himfelf

over in the hands of the army of his Scots Subjects

for fbelter and prefervation of his royal perfon ; ne-

verthelefs, the faid Marquis being chief ring- leader

of that factious party, who then fwayed the eftate of

affairs both in Council and Army, did fo contrive

and complot, and by his influence fo prevail, that

after all fair offers made by his Majefty, and his de-

fire to have come and lived in Scotland, till all dif-

ferences in both Kingdoms had been fettled, an Act
of Parliament was made, for abandoning his Ma-
jefty to the mercy of his inveterate enemies, the

faid army of Sectaries.

It is anfwered, that as he muft continually ac-

knowledge the late King's and his prefent Majefty's

acts of favour, honour and truft ; fo muft he ftill

deny (as he fafely may in the prefence of God, who
is the fearcher of all hearts, and of all men) that

he never entertained any difloyal thought, or con-

trived any treafonable plot or machination againft

the facred perfon, dignity or authority of his late

fovereign, or of his prefent moft facred Majefty j

and therefore with a clear confcience may anfwer

this Dittay,

1. That the fame is not fpecial nor clear, but

very obfcure and general, how and in what manner
he was chief ring-leader of any factious party.

2. Who that factious party were; nor,

3. By what deeds, and how he fwayed the ftate

of affairs ; nor,

4. Thofe means, by which, and upon whom, he

procured his influence to prevail.

5. The alledged offers, made by his Majefty are

not exprefs'd ; and therefore the faid articles are al-

together general and inept.

The Act of Parliament, which the Defendant is

alledged to have procured to have been made, is not

produced, nor indicated by number or rubrick, nor

does the Defender know any act of the tenor and

title libelled.

And the Defender in humility conceives, that it

is not confident with the acl: libelled on, in the op-

pofition of the Dittay, difcharging perfons to im-

pugn the authority of the Eftates of Parliament, to

term the members thereof, efpecially in making an

a£t (which being carried by plurality of voices, as

the deed of the whole, and efpecially fuch an act,

as is mentioned in the libel, where there were none,

or very few of a contrary judgment) a factious

party.

13. The
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13. The caufe of the firft member of the faid

eighth article, anent the pretended a<ft of Parlia-

ment, as is libelled, for abandoning and leaving

his Majefty to the difpofal and mercy of his ene-

mies, the Sectarian army, does arife from the

afts of Parliament (as clearly appears) and can be

fubfumed on under none of the adls of Parliament

libelled : For if the tenth aft of Parliament, 1647,

be underftood and meaned, as the aft libelled, that

being an aft of Parliament ; the defender humbly

alledges, That an Aft of an acknowledged lawful

Parliament (hould be made a crime of acceffion,

whereunto a member of Parliament (hall be indict-

on, efpecially for fo high a crime as treafon, is

without ground of law or praftice, and is hoped

the honourable Parliament will no ways fuftain it

;

and therefore, that he needs fay no more now in

confirmation hereof.

14. Likewife, all that is in that aft and fub-

ftance thereof, being the Eftates of Parliament

their declaring their concurrence for his Majefty's

going to Holmby-houfe, or fome other of his houfes

tin
and about London ; and that exprefsly to fatisfy

the defire both of his Majefty himfelf, and of his

two houfes of Parliament in England ; and there to

remain, not under the power of Sectaries, but with

fuch attendance about him as both houfes (hould

think fit to appoint, with refpeft alfo had to the

fafety and prefervation of his royal perfon : And
the Eftates therein do alfo declare againft all harm
and prejudice, violence or injury to be done to the

fame (as indeed it was horrid to think that any on

earth (hould have done) or prejudice to his Ma-
jefty's polterity : But thereafter it is clear from the

fourth and feventh afts of the Parliament, 1648,
that the Seftarian army difobeyed, and threatned

the houfes of Parliament, imprifoned and baniflhed

faithful members, and by a fudden furprize, vio-

lently feized upon the perfon of the King's Maje-

fty, carried him from his houfe at Holmby, againft

his own will, and declared refolutions of both King-
doms, and kept him under their guards ; till at

length, by their power and prevalency, he was
committed, and kept clofe prifoner at the Ifle of
Wight : this being the true cafe out of the exprefs

words of the afts before cited.

As to that declaration, Aft 10. Pari. 1647, the

defender alledges, 1. The aft bears exprefs, that it

was to fatisfy his Majefty's own defire. 2. That
it is homologate and approved by the Parliament,

1648, in fo far, as by their fourth aft, intitled,

Anent their refolutions concerning the breaches of co-

venant and treaties betwixt the Kingdom of Scotland

and England, and demands for reparation thereof

;

finds the violent feizingon his facred Majefty's per-

fon, and taking him away from Holmby-houfe, (as

appears by Aft y.) by that army, againft the refo-

lutions of both Kingdoms, a breach : And amongft
the Reparations, they defire exprefsly, that con-

form to the former defires of this Kingdom, the

King's Majefty may come with honour, freedom
and iafety to fome of his houfes in or near London,

that the Parliaments of both Kingdoms may make
applications to him. And in their feventh Aft, in-

titlrd, A declaration of the Parliament of Scotland,

to all his Majefty's good fubjeils of this Kingdom,

concerning their refolutions for Religion, King and
Kingdom, &c. after they declare, that .violently

feizing on his Majefty's perfon, and carrying him
away by that army, againft the refolutions of both

Kingdoms, to be a breach : And they declare, they

4

intend to fend to the two houfes of the Parliament

of England, the defires following ; which they call

neceflary and juft defires for Religion, his Majefty's

good, and peace of thefe Kingdoms: whereof this

is one, That conform to the former defires of this

Kingdom, the King's Majefty may come with ho-

nour, freedom and fafety to fome of his houfes in

or neur London ; and declares, that thereafter they

will endeavour it : And Aft 8. in their defires to

both houfes of Parliament in England, the fame de-

fire is repeated, conform to the former defires of

this Kingdom. By all which it is clear, that the

feizing upon his facred Majefty's perfon, was the

violent deed of that wicked army, done with a vio-

lent furprifal againft the declared refolutions of
both Kingdoms. And that his Majefty's coming
to fome of his houfes in or about London, where

both Kingdoms might make application to him,

conform to his Kingdom's di-fire ; which is, that

wherein the Eftates declare their concurrence with

his Majefty and both houfes of Parliament in Eng-
land's defire in the faid tenth Aft, is approved as a

juft and neceflary defire tor his Majefty, and ac-

cordingly enafted among that Parliament, 1648,
their defires to the faid houfes ; and declare it

(hould be endeavoured, if refufed : fo highly it is

approved by the faid Parliament. In refpeft where-

of, efpecially of the (landing Afts of Parliament,

164.8, the defender humbly craves, That albeit the

article was relevantly, diftinftly and clearly libelled

and fubfumed on fome of the Afts of Parliament

in the proportion condefcended on, (as he humbly
conceives it is not) yet he ought to be affoilzed there-

from.

And for further clearing what was the ground and
occafion of that Aft, and the reafons inducing the

defender and the Parliament at that time to go
along therein, and how little ground there is for

challenging him thereon, it would be confidered,

That when the late King came to the army before

Newcajlle, the defender was in Ireland, by com-
mifTion from the Parliament^ 164.6; and that his

Majefty's declarations anent the grounds of his re-

folution in coming to the Scots, was fent both to

the Committee of Eftates in Scotland* and to the

Parliament .of England ; fo that the fame being

printed before the defender came to Newcajlle, he

neither did, nor could know, any other ground of

his coming, nor what was contained in his declara-

tion, viz. his gracious refolution to comply witti

his Parliaments in both Nations, and thofe entruft-

ed by them, in every thing, for fettling of truth

and peace ; and that he would totally commit him-
felf to their councils and advices. Upon which
terms, both the Committee of Scotland, and Offi-

cers of the army, declared to his Majefty, and to

the Parliament of England, that they received him,
and all this before the defender came from Ireland

to Newcajlle ; from whence his Majefty fent him
with inftruftions to the CommiiTioners at London,

(of which Commiffioners the defender was one alfo)

to haften the Propofitions, and privately command-
ed the defender to take the advice of the Duke of

Richmond, and Marquis of Hertford, anent what
might concern his Majefty ; and particularly, if it

was fit that the Scots army (hould declare for his

Majefty •, whofe judgment and opinion was (which
they conjured him to tell his Majefty) that (uch a

courfe was the only way at prefent to ruin his Ma-
jefty : Por that he himfelf knew, that neither the

Nobility nor Gentty of England who attended him
at
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at Oxford, wifhed him to prevail over his Parlia-

ment by the fword, and much lefs would they en-

dure the Scots army to doit; and that it would

make all England as one man againft him. And
that it was their earneft requeft to his Majefty, by

any means to give way to the Propofitions. Which
advice he not only faithfully told to his Majefty at

Ncwcaftle, and many others there, and to our. gra-

cious Sovereign who now is, when he was in Scot-

land ; but alfo being in the Tower, he intreatcd

the Lieutenant thereof to propofe for him, that the

Marquis of Hertford^ who was then alive, might

be examined in this matter ; which was put off

from time to time, becaufe of his Majefty's great

affairs. And as it is moft certain, that neither Inde-

pendent nor Seftary was able to carry one vote in

the houfe at that time ; fo it is notorious, that they

who tendered his Majefty moft in England, were

for difbanding the Scots army, and his Majefty's

flaying in England: wherein the defender appeals

to the particular knowledge of the Earl of Lau-
derdale, Loudon, Sir Charles Erskw, and the reft of

theCommiffioners then there. And it is of truth,

•which all know, that fo little fear, fufpicion and

jealoufy, there was of what follow'd, that the great

fear of his Majefty's friends in both Kingdoms,

was, that if he fixed on his fubjefts in Scotland, all

England would be againft him, and probably caft

off his Government and Intereft for ever : So that

under what reprefentation foever the matter may
now appear, becaufe of the fad fequels, yet to

them who know the matter, as it was there ftated,

what declarations and affurances there were from

the Parliament of England, and how little fear of

the prevalency of Sectaries ; it did appear to be an

aft, if not of neceflity, at leaft an aft very expe-

dient and convenient for the time, otherwife many
who did diffent thereto, would never have conde-

fcended ; and confequently the defender's concur-

ring therein, upon fuch probable grounds, can be

no fuch crime as is libelled ; nor is it relevant to an-

fwer the conciuiion of the dittay.

To the fecond member of this article, bearing,

that under pretext for fatisfaftion for the arrears of

the army, he went to London ; and there treafonably

gave up, at leaft condefcended to the up-giving of

his dread Sovereign and Mafter, as being impower-

ed fo to do by the Kingdom of Scotland :

It is anfwered, i. This member is not relevant,

becaufe neither the time of his going to London, nor

of his being there, or the perfons to whom he con-

defcended to give up, are particularly mentioned

and let down.
By which generality he is precluded from feveral

defences which might arife to him if the dittay were

clear ; and it is a principle in common law, and of

conftant practice, That non eft vagandum in crifhi-

tie, fed debet certum &? fpeciatim dici : for that dolus

& error verfanlur in generahbus.

2. No ways acknowledging the relevancy of the

fubfumption herein, upon any of the afts- of the

Proportion, till the fame be clearly condefcended

on ; and craving the fame may be firft done, op-

pones the Aft of Parliament : And the truth is,

while the defender was at London, there was no-

thing fpoken at all by him of leaving his Majefty in

England, except what he was exprefsly commanded
by his Majefty to fpeak to Richmond and Hertford,

as aforefaid.

To the third member of the eighth Article, bear-

ing, That in a joint Committee of both Kingdoms,

where the Englifh queftioned, whether the Scots

army would concur with them in their faid treafon

and treachery ; the defender after many arguments
ufed in their favour, earneftly requefted them to
have patience for a little time, and that it would
appear how far they intended to concur. And that
within few days thereafter there was a declaration

and vindication emitted in name of the faid army,
holding forth, That in cafe his Majefty did not
condefcend to all the defires of both Kingdoms,
which were no lefs than divefting himfelf of all re-

gal power, civil, ecclefiaftical and military, they
would deliver him up, which immediately upon the
receipt of two hundred thoufand pounds the defen-
der and they did:

It is anfwered, That adhering to the former de-
fences anent the fubfumption, and repeating it here,

this member, although it were rightly fubfumed,
as it is not, is moft irrelevant and general in time,

place, perfon and fpeeches ; mention being made
of many arguments, and never a one produced, and
of a queftion and anfwer, out of which (even as li-

belled) treafon cannot be inferred, viz. That the
defender requefted them to have patience a while,

and it would appear how far the army intended to

concur; but within few days after, the army de-

clared themfelves in manner as aforefaid : feeing

thefe alledged words of the 'defender, as they are

indefinite and general, fo the moft they could infer

is, That in a fhort time it would appear whether
the army would concur or not. And what can
from thence be inferred, as to any thing the army
did? If they have outfnot their duty, as it was in

regard of him, with the fpeaking of thefe words, a

future contingent, wherein the defender had no ca-

fualty ; fo they muff, anfwer for themfelves, and
not the defender.

And for aught he knows, there never was any
fuch declaration emitted ; neither fhould there be
any captious ufe made of words, if there had been
any fuch words fpoken, as there never was, efpecial-

ly to infer his treafon ; for that lubricum lingua is

oftner a frailty than a fault ; and that by all Doctors

of both Laws it is conftantly held, that verba de-

bent intelligi tie fonent in deliHum. And that in dubio

they fhould be interpreted aproferenti. And there-

fore no ways acknowledging the words and deeds

libelled, except in fo far as concerns the defender's

vote to the declaration, and as the circumftance li-

belled, That the delivery of his Majefty was im-
mediately after the payment of 200,000 /. it is

clear that there was no refpeft to that money in what
was done therein, by the Aft of 7 Pari. 164S,
wherein the Eftates there declare, That money was
never the caufe nor motive of any of our under-

takings and refolutions, whatever our enemies had
falfly fuggefted of that kind. And laftly, adhering

to his former defences, oppones to this whole Arti-

cle, the treaty at Breda, and the Acts of Parlia-

ment of oblivion and ratification.

As to the ninth Article, and whole firft member
thereof, bearing, That the defender oppofed the

proceedings of Parliament, 1648, by arguing, vo-

ting, and after the refolutions of Parliament were

pafs'd in an Aft, in protefting againft the fame:

It is alledged for the defender, 1. It is not con-

defcended, under which of the Acts of Parliament

libelled on in the Propofition, this Article is fub-

fumed ; and therefore the libel, as to that member
of the Article, for arguing, voting and protefting,

is inept, and the defender hath juft reafon in fuch an

incertitude to deny, that it can be relevantly fub-

fumed on any of the faid Acts of Parliament.

2. Arguing,
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2. Arguing and voting is no ways relevant to in •

ferthe conclufion of the dittay; becaufe by divine

law, law of Nations, ftatutes and practices of this

Kingdom, in deliberandi), a Member of Parliament

or other Council, fhould give advice or fuffrage,

according to his perfuafion of the good or ill of the

fubject debated on, and under confideration -, where-

in if his reafon cannot bring him up, nor his con-

fcience admit him the length of others in fuch pub-

lick counfels, he ought to have charity for the one,

and excufe for the other.

Like as by the 5th Act, Pari. 2. K. Charles I.

it is exprefsly ftatute, That every Member of Par-

liament fhall faithfully and freely fpeak, anfwer and

exprefs themfelves upon all and every thing which

is propounded, in fo far as they think in their con-

fcience may conduce to the glory of God, the peace

of the Church and State, and employ their belt

endeavours to promote the fame. Under which

oath, (read in the audience of the late King, and

by him approved in the Parliament, 1641) the de-

fender, as a Peer of that Parliament, in anno 1648,

•was folemnly tied to the dictates of his reafon, and

prefcripts of his confeience ; and cannot be called

in queftion as a Member, having freedom therein ;

and conform thereto, is the oath of this prefent

Parliament ; bearing, that every Member fhall

faithfully and freely, according to their belt judg-

ment, give their advice and vote in Parliament.

To thefecond part of the firft member of the faid

Article, anent the defender's protefting and differ-

ing from the faid Aft, 1648 ; it is alledged for the

defender, The proteftation is not produced as it

ought to be, whereby it will appear, that if any

•was, the fame was before the Act: of Parliament

pafs'd •, and that they did only proteft and enter

their diffent againft proceeding to the determination

of the queftion then in hand, which evinces the

fame to have been before the Act was made. Like
as rhe defender offers himfelf to prove by the Mem-
bers of Parliament then prefent, That being afked

if they would renew the proteftation after the Act,

they fkunned to do the fame, the Act being now
pafs'd.

2. Abfohitur, (though the fame were produced)

becaufe it is offered to be proved, that the fame was
ratified in the fourth Act, Pari. 2. Scff. 2. Cba. 2.

which -was approved at the treaty at Breda, and con-

firmed at Perth and Sterling, as is faid. But for the

honourable Parliament, their more full clearing,

anent the defender's carriage in the faid particular, it

is offered to be proved, if need be, That the defen-

der (before the CommifTioner's return from the faid

lfle of Wight, in the faid year) when he heard that

hisMajefty had fatisfied his people's defires concern-

ing religion, in prefence of divers perfons of ho-

nour, he exprefs'd himfelf paffionately earned to en-

gage for his Majefty's freedom. Like as the only

difference of the opinion anent.the engagement was in

the manner the grounds of thofe that were diffatis-

fied ; being as they are exprefs'd in the faid prote-

ftation, viz. That the Parliament fhould not pro-

ceed till the commilTfon of the Church were con-

fulted, and adding alfo, (which is not therein ex-

prefs'd) till advertifement and three month's warn-

ing were given, conform to the large treaty ; until

ail means of peace had been firft effayed, and while

firft the lawfulnefs and neceffity of that war fhould

be found by rhe Parliament, conform to the 7th Act
thereof. And it is humbly conceived, that many in

this prefent Parliament do remember, how unanimous
all were, thit his Majcfty fhould be brought out of
the hands of the Sectaries, to fome of his houfes in

or about London : And all they differed in was,

that the Church fhould be confulted anent the fecu-

ring of Religion, all means of peace fhould firft

have bten effayed, and warning given in manner
aforefaid, conform to the large Treaty •, the breach

whereof was made one of the grounds of that de-

claration, Act 7. And it cannot be refuted, but that

,

at feveral meetings, the diffenters debated the dan-

geroufnefs of that war (efpecially if the army fhould

be defeated) from the fad confequences that might
thereupon enfue to the King, Kingdom and Reli-

gion ; as immediately thereafter fell out. Whereas
had the Nation been intire and whole in their power
and force, that army of Sectaries, in probability,

would not have dared to have attempted thofe

matters which afterwards they did. So that the cafe

being truly ftated, there will appear no malice

againft his Majefty's perfon, authority, and reftitu-

tion thereof; but an unclearnefs to enter into a war
of fuch danger and hazard, and the refpect they had

to the fecurity of Religion (as all then profeffed)

according to the covenant.

To the fecond member of the ninth Article,

whereby it is alledged, That in contempt of the

authority of that Parliament, and againft the pre-

fervation of his Majefty's perfon and authority, that

the defender convocated an army of rebellious Sub-
jects, and therewith committed divers and fundry

outrages, Daughters and vaftations, upon the per-

fons and eftates of his Majefty's Subjects ; invaded

cities and caftles, feized upon magazines, arms and
ammunition, and called in an army of Sectaries to

his afliftance:

It is anfwered, firft, That the fame is not rele-

vantly fubfumed upon any ait of the propofition

;

at lead till the Advocate condefcend upon which
act thereof the fame is founded, the defender is not

bound to make anfwer.

Secondly, the defender denies that he did convo-
cate thefe forces, or gave counfel or command there-

fore : And as to his being with them, he muft be
affoilzed,

1. Becaufe by a treaty at Sterling, betwixt the

chief Officers of the army then alive, and out of
prifon -, and a Quorum of Members of the Commit-
tee by authority of Parliament, 1648 ; who Had
power to order the incident affairs of the Nation,

the faid meeting, and all acts of hoftility, and others

thereby committed, are exprefsly difcharged, bine

inde, and a mutual oblivion and indempnity there-

fore.

2. Any meeting he had with them, was
by a call of thofe of the Committee of Eftates,

who joined with thofe forces, and who in

the Treaty is acknowledged the Committee of
Eftates.

3. The faid meeting and acting thereof, toge-

ther with the Treaty and Articles thereof, is rati-

fied and approved by the third Act, 2 Pari. 2 Seff.

Cba. 2.

The third member of the ninth Article, bearing,

That apprehending his power was not able to with-

ftand his Majefty's good fubjects, the defender cal-

led in to his alfiftance the army of Sectaries ; and
that he went into Mordington, and met with the

commander of that army, had private confutations

with him, and prevailed with him to come to Edin-

burgh
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burgh with his army, vvhofe coming he might have

hindred ; becaufe Oliver faid, That he could not help

his lying upon the tenants of Mordington, for that

his ftaying and going depended upon the defender :

and that he did countenance and confult with the

Sectaries and their commanders, in Edinburgh, or

the Cannongate, in the houfe called the Lady Hume's

Lodging:
It is anfwered, That as to fpeeches and confulta-

tions in general, not relevant except they were con-

defcended on •, and as to the words fpoken by

Cromivel, if fpoken by him, it was a lye, and can

infer nothing againft the defender : and the occafion

of his ftay was till he got Berwick and CarHJle,

which could not be reftored till the Treaty of Ster-

ling was cloftd. And as to his meeting and treat-

ing with him, abfohitur, becaufe he and others did

the fame by warrant of the Committee, and which

Treaty was ratified in the aforefaid Aft of Parlia-

ment thereafter.

To the fourth member, That he concealed and •

voted to the drawing up of a letter, directed to

Cromwel, wherein he and his complices engaged

themfelves, in the name of the Kingdom of Scot-

land, to do their urmoft endeavours, that none who
had been acceffary to the engagement, or in arms

at- Sterling, in purfuance thereof, fhould be em-
ployed in any place of Truft, without the advice

and confent of the Parliament

:

It is anfwered, i. No fuch letter produced.

2. Though it were produced, yet confenting and

voting not relevant; becaufe a vote in the Commit-
tee of Eftates can infer no crime againft the defen-

der, nor any member thereof, nor any Aft pafs'd in

the faid Committee : efpecially feeing,

3. The Ads of the faid Committee were ratified

in the fourth Act of the Parliament aforefaid ; all

ratified thereafter by the Treaty at Breda, and Acts

of ratification at Perth and Sterling : and the necef-

fity thereof would be alfo confidered in refpect of

the large Treaty, .both Kingdoms having given their

publick faith, that the breakers fhould be rendred

up to the obfervers ; and that the Englijh army then

upon the borders, required the performance thereof

againft the engagers, and for farther fecurity,

pledges and places of ftrength. It was at that time

counted a great favour (confidering their power to

have made their own terms) when they might have

impofed and forced what' they pleafed more, yet

they did accept this Act.

To the fifth member of this article, bearing,

That he did draw up, at leaft did counfel the draw-

ing of certain inftructions, given to Sir John Chiejly,

purporting, That the Noblemen, Gentlemen of

quality, and confiderable Officers, who went into

England under Duke Hamilton, and were there pri-

foners, fhould be kept as pledges for the peace of

the Kingdom

:

It is anfwered, i. Not produced as it ought to

be, that it may thereby appear whether he fub-

fcribed the fame or not.

2. Not relevant (one of the Committee) except

it were libelled prefent, and voted at that time ; for

noxa caput fequitur.

3. Not relevant, voted quia in fenatu nemo tenelur

de confilio.

4. Oppones the authority of the Committee,

Treaty, Acts of Parliament, and Ratifications a-

forefaid.

To the laft member of this Article, bearing,

That he gave warrant under .his hand for iffuing of

a proclamation againft the families of the Laird of
Rea and Vyres

:

- It is alledged for the defender, i. No fuch war-
rant produced ; if any fuch a warrant were produced
under the defender's hand, it will certainly appear
to be as Prefident of fome Committee, and lo not
his perfonal deed ; nor fuch a deed as can infer any
ciime againft him.

2. No fuch proclamation enfued.

3. Although enfued, yet that took no effect, and
fo was min<e tantum, & animus ad effeclum non per-
due!us.'

4. Oppones the Act of the Committee, and Act
of Parliament, 1649, aforefaid-, which Parliament,

and the whole Act thereof, is ratified in the Treaty
at Breda, and approved in the Parliament at St.

Johnjion's and Sterling ; wherein was alfo made an
Act of oblivion, oftentimes before alledged on : in

refpect whereof the defender ought to be affoilzed

from the faid ninth Article, and whole member •

thereof, and all therein contained. And becaufe
the defender has in his defences fo oft alledged the

Act of Parliament, 1649, for his vindication, he'

defires that it may be obferved (which is very obfer-

vable) that by the printed Treaty at Edinburgh and
Sterling, September, 1648, it is agreed and ap-

pointed by thofe of the Committee at Sterling,

1648, that a Parliament fhould fit down before the

10th of January next; conform thereunto, they

did convene and fit down the fourth of the month
of January, as by the faid Treaty, and the firft

and third Acts of the Parliament doth appear

:

whereby it is clear, that the faid Parliament, 1649,
was appointed to fit by the Committee of the Par-
liament, 1648 ; who had power by the laft Act of
the faid Parliament, to convene the Parliament be-

fore the firft Tburfday in March, 1650, if they

thought fit : as alfo that Seffion of the Parliament,

1649, by the laft Act thereof continues the fame to

the firft Thurfday in March, 1 650. At which day
they convened in the next Sefiions, and therein ra-

tified the Act of Parliament made in the former
Seffion ; and which day was the Dyet to which the

Parliament, 1648, continued the fame, with power
to the Committee of Eftates, to convene the fame
fooner, if they thought fit, as is faid. Whence it

is evident, that the faid Parliament, 1649, whether

as appointed by the uncontroverted Committee,

1648, at Steifixg, in the firft Seffion, or as it is con-

tinued to the firft Tuefday of March, 1650, in the

fecond Sefiion, (both conform to the laft Act of the

Parliament, 1648) muft fubfift and fway the faid

defender his juft reafon, to found his defences upon
the acts thereof. It is alfo further confiderable, as

to the loyalty of that Parliament, that therein the

murder of his late Majefty was declared againft, his

prefent Majefty proclaimed and brought home, his

fubjects of this Nation reconciled to him, and taken

into favour, an army appointed to oppofe his ene-

mies, the crown fet upon his head; and that Seffion

of Perth, wherein the whole preceding proceedings

were approved, was dignified by the prefence of

his royal perfon.

And to the tenth Article, and that part thereof

where' it is libelled, That the defender, in anno

1649, not daring to oppofe in publick, or in a

direct way, his Majefty's home-coming, he pro-

cured the application made, to be clogged with

fuch limitations and reftrictions, as were moft dero-

gatory to monarchical Government ; as is alledg-

ed to be more fully exprefs'd in the Commifiion,

Inftructions

8
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inltructions and addteflls, which are repeated as a

pare of the Libel.

It is alledged for the defender, i. Seeing the

faid commiffion, inftru&ions and addreffes are li-

belled on, and repeated as a part of the dittay

;

in all law and form of procefs, they ought to be

produced with the libel, for the reafon adduced in

the defence, againft the relevancy of the propor-

tion of the dittay •, and till which be produced, it

cannot be confident with the faid limitations and

reftrictions, and how far they are derogatory to

monarchical Government ; and therefore till then

there can be no procefs.

2. It is not condefcended nor cleared, on which

of the acts libelled on in the propofition, this Arci-

ck and Members thereof are fubfumed ; and there-

fore it is obfeure and inept : and in that incertitude,

the defender has juft reafon to deny, that it can be

fubfumed on any of the faid Acts, to infer the

crime and pain libelled againft the defender, none of

the faid Statutes making any mention of treating or

inferring any pain therefore. Likewife after rup-

tures and differences betwixt a King and his fub-

jrcxs, all Lawyers and Politicians do agree, that

the beft and lafeft way of removing the fame, is

by Treaty ; and that being concluded on, it is alfo

their opinions, that the lame are to be obferved,

at leaft fo far as to exempt the fubjects from pu-

nifhment, to whom indempnity has been thereby

promilld. And in this, Grotius de jure belli £5? pa-

ds, lib. 3. cap. 19. ismoft clear ; and many others

who write on that fubject. And therefore the faid

Treaty being concluded, and after ratified by his

Majefty and his Parliament, the defender cannot

be called in queftion for his acceffion thereto, nor

the pain of treafon thereupon inferred : For the faid

treaty and conditions thereof, being accepted and

agreed to by his Majefty's voluntary contract, can-

not be like as a crime, far lefs fo high a crime as

treafon, againft the defender.

3. Abfolvitur from that member of the faid Ar-

ticle •, becaufe not only after the faid Treaty did

his Majefty tacitly remit any crime, if any was, in

the faid Treaty, by admitting the defender to places

of truff, by receiving the crown from his 'hand at

the coronation, and by admitting him to take the

oath of allegiance, and to be a member of his

Majefty's Privy-Council ; but alfo after the faid

Treaty was ratified, there was an Act of par-

don and oblivion by his Majefty and Eftates of

Parliament, oftimes before alledged, and is here

repeated.

Though the above-written defences be relevant

in law, as to the faid member ; yet for the defender's

further vindication, the honourable Parliament

would take notice, that all along the preceding

Articles, all the publick actings from the year of

God 1640, to the year 1648, (wherein the Ge-
nerality and Reprefentatives, both civil and eccle-

fiaftick in the Kingdom, concurred) are charged

upon the defender as his particular actings, or as

it the defender had been the fpecial author ; whereas

in this article anent the treating with, and bring-

ing home of his Majefty, therein it is known the'de-

fender, according to his bounden duty, was moft ac-

tive and zealous ; and therein he wreftled with all his

might, and by his pains and God's blefling thereon,

overcame many difficulties, and did effectuate the

fame. The libeller does fo far detract from
the defender's faithful difcharge of his duty in

this fo glorious action, and without libelling the
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leaft prefumption of any circumftance to make the

fame probable ; the defender is accufed, as if he
had in his judgment been againft his Majefty's

home-coming ; which becaufe he durft not avow
publickly, therefore he betook himfelf to under-
hand dealing, to clog the Treaty with limitations

and reftrictions, excluding the defender from all ac-

ceffion to the faid duty, in fo far as it was good,
viz. to bring home the King -, and making him to

be the fole author of all libelled to be evil therein,

to wit, of the limitations and reftrictions. Whereas
the truth is, he was active in the King's home-
bringing, and was pafiive in the other j having la-

bour'd what he could, that there mould be as few
conditions, and the fame as fatisfactory to his Ma-
jefty as was poffible at that time to obtain ; which
is known to all that did tranfact the faid affair, and
which, if need be, is offered to be proved. And
for further clearing hereof, if this Article fhall be
further infilled on, my Lord Advocate will be
pleafed to condefcend to declare who the Parties

were that made the motion for addreffes to his Ma-
jefty, of whom the defender fhould have been a-

fraid, if he had been of a contrary judgment, to

have oppofed openly. For if the defender had fo

great fway in affairs, as all along the preceding Ar-
ticles he is allowed to have had ; and alfo if he had
intended, (as is broadly and with foul mouth aU
ledged) in the faid Libel all along alledged, to have
extirpated and evacuated the King's Majefty's au-

thority, government and pofterity ; and had fuch

correspondence with thofe abominable Regicides, as

all are perfuaded by the faid libel to believe, in the

faid year of God, 1649; when the faid traytors

were ftrong, and both this land through divifions

and otherwife, very low ; and when the power
was in the defender's and his complices hands, (as

my Lord Advocate is pleafed to libel and term
them) who at that time had the managing of affairs :

then was the fitted time and beft opportunity, if

they had any fuch difloyal thoughts, to have fhaken
off that Government. But fo far did they abhor
any fuch treachery, that they not only proclaimed
his Majefty, and according to their duty owned
his intereft, even with the hazard of their lives and
fortunes, there being none fo fhallow, but eafily

might have feen, that the difcharge of the faid duty
would bring upon themfelves and the Nation the

power of England, (the only power of arms and
armies being at that time in the abominable Regi-
cides their hands) who did immediately thereafter

invade this Kingdom.
As to the other member of the tenth Article*'

whereby it is libelled, That the defender, (to ob-
ftruct his Majefty's purpofe, yea, in fo far as in

him lay, and to terrify him therefrom ; by his

and his complices cruelty executed upon the

Marquis of Montrcfs, who as his Majefty's Com-
mifiioner did reprefent his Majefty's perfon) caufed

to murder the faid Marquis, in anno 1650, in

manner, tiff.

1. It is no way relevantly libelled, that the de-

fender in general caufed to murder him, except it

were condefcended, quo modo he caufed ; and if

thereby be meant his voicing in Parliament, 1649,
in the faid matter ; non relevat, becaufe a Vote,

Act, or Sentence of Parliament, is no way relevant

to infer a crime againft any particular member
therein, as hath been oft before alledged.

Likewife, 2. The fentence of the forfeiture of

the life and eftate of the faid Marquis, was no de-
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crce of the Parliament 1649, Dut °f tne Parlia-

" ment 164.5, which was homologate by feveral other

Ails of Parliament, excepting the faid Marquis

among other excepted perfons, as fpecially by

and by the 22d Act of the Parliament

1648.

And yet, 3. the Defender did not vote in the

bufintfs of Monlrojs, as he can prove, if need be, by

the members there prefent 1649. And as to the

aggravations of the faid murder, the faid Marquis
being his Majtfty's Commiffioner for the time ; it

is nu way a relevant circumftance to aggravate the

fame, except it had been libelled, that the faid

commiffion had been fhown to the Parliament,

which no body can affirm •, but on the contrary,

the faid Parliament conceived they had juft reafon to

prefume that there could be no fuch commiffion for

his coming againft them at that time ; becaufe his

Majefty, after the murder of his royal father, very

gracioufly had admitted their gracious applications

to him.

Like as before Montrofs's coming at that time to

Scotland, and always thereafter, his Majefty had a

Committee of the faid Parliament, under the name
and title of the Committee of Eftates of his Ma-
jefty's Kingdom of Scotland.

' ~As to the Defender, his alledged keeping corre-

fpondency with Cromzvell in the year 1650, as the

fame is irrelevantly libelled, no deeds nor afts of

correfpondency being condescended on ; fo there

was never any fuch thing. And there was one na-

med Hamilton, who vented this untruth, hanged at

Sterling, and at his death did declare, That the fame
was a moft unjuft calumny 5 and it is not to be believed

that at that time he would have charged his foul

with a Lye ; and in Law, the words of a dying man
are oraculoufly believed.

As to the Aft of the Weft-Kirk, the Defender (no

ways acknowledging the relevancy of the faid ar-

ticle, as it is libelled) was fo free from having the

leaft acceffion to the faid Aft or Declaration ; that

fo foon as he got knowledge thereof, to evidence

his fidelity to his Majefty, it is offered to be proved

by witnefies (for their loyalty above all exception)

that when the firft news came, that the Commi f-

fioners were about the drawing of the faid Aft, the

Defender gave advice to his Majefty, to draw a fair

Declaration, and to go fuch a length, as in free-

dom he could, that thereby he might prevent the

faid Aft, and obviate the prefling thereof. But
as for the other that was preffed, he was altogether

againft the fame, and dealt with the Minifter who
came from theCommiffioners of the Kirk, to for-

bear prefling his Majefty therewith ; which alfo, if

need were, might be proved.

As to the eleventh article and fubfequent articles,

becaufe the fame are for deeds of compliance after

the Ufurpers had prevailed and were in pofTeffion

;

before the Defender make particular anfwer, it is

neceffary to premife in general, that it being noto-

rioufly known to the world, (to the eternal honour

of this Kingdom) as for that damnable ufurpation of

Oliver, not only we were not aftive in eftablifhing

the fame, but according to our bound allegiance to

our Sovereign, were to the utmoft poffibility of

our power in^arms under his Majefty; and other

ways aftive againft him, and in oppofition thereto,

many loft their eftates, many their lives, and all of

us our liberties : and when we could do no more,

being opprefled by the force of the faid Ufurper,

(as a chafte forced Virgin) we cried to God and
Man, attefting Heaven and Earth againft Ufurpers,
(even when their bloody fwords were at our throats)

he and his army, amongft many other execrable
mifchiefs, were alfo guilty of this ufurpation. We
have fuffered, and been only paffive under that ir-

refiftable force. And as this was the condition of
the Kingdom, fo fpecially the Defender, who as he
had been moft aftive and inftrumental in his Ma-
jefty's home-bringing, (which was the only ground
of the quarrel, and for which he was looked upon
by them as one of their capital enemies) even fo after

it pleafed God for our exercife and punifhment, to
fuffer their power to prevail over all his Majtfty's
forces and over this Kingdom, fuch averfion had
the Defender, even fo much as to live under their

power ; much lefs to comply actively with them ;

that after Worcefter fight, the Defender offered

to Mr. David Dick, if he could get his company,
or the company of any other honeft Minifter,
that he would never capitulate with any Engl/Jh-

man, fo long as he could fubfift in any part of
Scotland, either in his lands or ifles thereupon. Ic

is humbly craved that Mr. David Dick may be exa-
mined. Neither did the Defender ever capitulate

with them, in Auguft 1652 ; having before that, en-

deavoured all that in him lay, to have perfuaded
thofe of Athol, Monteith, and others,' his neigh-
bours in the Highlands, to have concurred with him,
that they might have jointly made fome probable
force, for refitting the over-fpreading power of the
Ufurper ; but all in vain. Likewife, long before
that time, the whole forces and ftrength of the
Kingdom were furrendred, yea, the whole King-
dom, by their Deputies and Reprefentatives, (who
met at Dalkeith, with the Commifiioners of the

Parliament of England, fo called) was forced to fubmit
to their power, and accept the tender of the Union
of this Nation with England, proffered by them. 1

Neither did he at the faid time in Auguft 1652, vo-
luntarily come in, and capitulate with the faid

Englijh ; but was furprized, (feveral Regiments of
their forces, horfe and foot, having fuddenly come
about his houfe, where he was for the time, lying

deadly fick) as can be teftified by Dr. Cunningham,

who was with him for the time, and is humbly
craved to be examined thereon. As alfo, notwith-

ftanding the faid furprizal, and the Defender's con-
dition, though they threatned, (notwithftanding

his ficknefs) to carry him away prifoner, yet all

their threatning could not prevail with him, but he
did abfolutely refufe to fubferibe the articles firft

offered, which contained the tender of the union,

and an obligement upon his part, to promote the

fame, and the Government as then eftablifhed, and
to live peaceably ; yea, fuch jealoufy had they of
the Defender, that by his capitulation, he was pri-

foner upon demand. Neither during all the time

of their power over this Kingdom, had he ever any
favour of the faid Englijh, but was always look'd

upon by them with a moft jealous eye. And for

evidencing hereof, the Defender humbly craves, that

there be a commiffion granted for examining of

Lieutenant-Colonel Utter, (anent what was deponed
by Macnachtan, and feveral others) viz. of the De-
fender's fmall affeftion to the Englijh, or any other

authority but the King's. Likewife, it is notorious

how unjuftly he was perfecuted before the Exche-

quer here for the time, for payment of 4000 /. Ster-

ling, alledged to be due for by-gone feu duties.

This being the Defender's true cafe, it is hoped,

that
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tlian the honourable Court of Parliament, will take

confuicration how the Defender ftood out as long

as he could, till he was prifoner ; and will have a

different confidtrration of Subjects acting under the

lawful Magi ft rate in exercife of his authority by

liimfelf, or others lawfully conftituted by him ; and

of the actions under cruel uftirpation arid tyranny,

the lawful Magiftrate being forced, for his own
fafety, to abandon his Dominions and People to the

luff, and oppreffion of the unjuft Ufurper (who was

mafler not only of their fortunes and perfons, but

their lives and all that was dear to them ;) and had

for a long time detained the poffeifion of his unjuft

ufurpation, and devoured the lawful Magiftrate.

"Which cafe is not only differenced by all who write

on that fubjecl:, but alfo Coke iri the third part of

the Inftitutes of the Laws of England, cap'. 10. anent

. Treafon, in expounding the Statute of the 25 Edw.

III. upon the words of the Statute le Roy, puts

fuch a weight upon the King's being in pofieffiori,

or one of the fame, that he exprefsly affirms, the

Statute is to be underftood of a King regnant, and

in poffeflion of the Crown and Kingdom •, as alfo,

that in fuch cafes, a favourable confideration is to

be had of the actions of a fubject, who was parti-

cularly noticed, and jealoufly looked upon by the

Ufurper, for his affection to the lawful Magiftrate

and his Government. All which being remitted to

the Commiffioner his Grace, and the honourable

Parliament their confideration, he now comes to

anfwer to the eleventh article : againft which ele-

venth article, and all the members thereof, as li-

belled, it is alledged, the faid article is general, not

condescending on the day or month, nor on the

particular year of God, of the committing of the

deeds therein libelled, but only alternative in anno

1653, or 1654, and therefore (as has been oft be-

fore alledged), the fame is inept, and there can be

ho procefs thereon. 2. It is not condefcended on*

nor cleared, which of the Acts of Parliament libel-

led on in the propofition, this article, and feveral

members thereof, are fubfumed ; and therefore it is

obfeure and general, and in that incertitude the De-

fender has reafon to deny, that it can be fubfumed

on any of the faid Acts, to infer the faid crime and

pain.

As to that which is firft libelled in this article,

That the Defender did not rife in arms with the Com-

miffioner his Grace, and the Earl of Glencairn, who
were commiffioned by his Majefty ; the Defender re-

peats the two exceptions aforefaid, againft the whole

article, being confident this cannot be fubfumed on

none of the Acts libelled on. And further alledges,-

that it is not relevantly libelled, to infer (vel mini-

mam culpam) againft the Defender, far lefs fo high

a crime, except it were libelled, that your Lord-

fhip's commiilion had been fhewed him, and he re-

quired, which was never done. And herein he

may refer himfelf to the Commiffioner his Grace's

Declaration ; and if his Grace does not remember,

that the Defender fent him word, fhewing his de-

fire to have met with his Grace, and to have fpoke

with him about the bufinefs ; but had never the ho-

nour to have his Grace's anfwer or appointment.

2. For further clearing, that his not joining, ex-

cept he had been required, is no crime, it is evident

from the fourth Aft of the firft Parliament, Jac. I.

that thofe only are punifhable, who do not affift the

King's hoft, being required thereto. And Craig,

peg- 365, fays, that becaufe the King has fo many
Vol. VII,

Vafials, they are not obliged, nor cannot be pu-
nched

-, except the particular pain to be inflicted

upon the away flayer, be particularly exprefs'd in

the edict, by which they are commanded to appear.

And page 365, he fays, that thofe who come not,

being warned by an edict, {hail be punifhed ; and
page 370, he fays, that the Vaffals fliould not be

obliged to appear at any fuch fervices, except they

be defired ; which commands fhall be proved by his

Peers. Thefe edicts were particularly required by
the fundamental Law, and were called heri bona,

which is defined by Cujas, to be the calling and ci-

tation of the army, and is lib. 3. cap. 10. quart,

leg. franc, to be the punifhment of him who comes
not to the King's hoft, when he is called: and this af-

fertibn is clearly proved from Rague, in his Treatife

de fur. Reg. pag. 53. Likewife by the faid Act of
the firft Parliament of King James \. it is exprefsly

ordained, that thofe who difobey. to defend the King
againft notorious Rebels fhall be challenged :

1. If they be required by the King, as is faid ;

2. And except they have for'themfelves reaibn-

able excufes. But fure it is, the Defender not only

was never required, as has been alledged, but there

were even pregnant reafons, as he humbly conceives,

the which feemed very probable at that time. Al-
beit it be the duty of all his Majefty's Subjects, to

rife for his Majefty's Intereft, in oppofition to

Ufurpers ; yet it was not feafonable, as affairs then

flood, till jeither they had been defeated by fea in

the engagement, that they then had with Hollandt
(whereby both the forces might have been diverted^

and the tranfportation of Victuals and Ammunition
from England, Ireland, and the parts of Scotland

under their command, and their army in Scotland,

might have been intercluded ;) or that Spain and
France' had concluded that peace, whereof there was
then feveral reports : and thereupon his Majefty's

fubjedts in Scotland, might have had hopes of fome
probable afliftance in the undertakings in his Maje-
fty's fervice ; or that divifion, and in confequence»

confufion, had • fallen out in the Englifh army a-

mongft themfelves; whereof there feemed to be
but little hope, fo long as the appearance for his

Majefty fhould meet them as againft a common
enemy, as it was. Like as it would be thought it

fhould have no other effect •, and as in effect the

event proved, that that army never divided till they

had no common enemy, againft whom, mutual pre-

fervation doth neceffitate a mutual concourfe, but

all at amity one with another. And albeit a parti-

cular command had not been abfolutely necefiary^

(if his Majefty had been there in perfon) yet in a

juncture cf time, wherein fuch a war was improba-

ble for many ftate reafons (which induces the Defen-

der to believe, that there was no commiffion grant-

ed at that time) which prefumptions exctifant a
dolo ; and without dole (as has been faid formerly)

there can be no crime. And though he had been

required, yet could not have been punifhed for his

not obeying, feeing in effect he was the enemies

prifoner upon demand.

But this is conceived only to be libelled as an ag-

gravation of what followed, which is, That be

joined in open hoftilily with the Ufurper's forces, efpe-

cially with the Colonels Overton and Twifleton, at

the leaft Cobbet and Twifleton, at the leafl Twifle-

ton, when he was in the Highlands, and in oppofition

to the [aid Earls.
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It is anfwered, t. This member is general, not

condefcending upon the particular deeds of hostili-

ty, and therefore inept •, for criminal libelling ought

to be mod clear, as is affirmed by Damhaud, cap.

30. prax. coron. num. 4. and fhould contain all the

qualities of the crime alledged committed. And as

to the alternative, that he joined with one or other

of them, it is moft lax and obfcure, and therefore in

that alfo this Dittay is inept. And for the alterna-

tive added (at the leaft he gave counfel) non relevat

(becaufe general) except the counfel were conde-

scended on, and that it were fuch as might fall un-

der the Atts libelled on ; and the moft that can be

alledged, if the time were condefcended on of his

alledged joining, is, that he was in company (it

may be) with Twijleton ; and if it was, he was on-

ly going along with him to General Monk (being

fent for by him, and that when the Earl of Glen-

cairn was under treaty with him ; if not after the

treaty was concluded, which he conceives will not

be denied) and the Defender being their prifoner

upon demand, by his capitulation with Major-

General Dean.

It is alledged firft, that a prifoner fhould go in

company (being commanded) with, and to thofe

whole prifoner he is, is nothing like a crime.

2. Though that had not been, -yet he alledges in

anfwer to that member of the alternative, anent his

furnifhing of feveral pieces of great cannon to Alu-

red, Governor of Air, viz. That the Defender and

all that was his, or in his poffeffion, being under

the abfolute power of the Ufurper ; they might

command him to go, or call him where they would,

with whom to go along, or to bring whatever he

had to them, had it been on his back, had he been

able to carry it : and that cannot be imputed to him
for any crime (otherwife who fhould be innocent)

when fubdued ; muft they not give to their enemy
of their goods, whatever he will have? And
who in Scotland fhould be innocent ? Behoved not

all to bring them ; that is, in effedt, did they not

take what they pleafed ? but as for voluntary go-

ing, or joining in aftion with Twijleton, or any of

the others named in their fervice, the Defender ab-

folutely denies the fame.

Item, For his taking and relieving prifoners, non

relevat, except the prifoner was fpecially conde-

fcended on : fpecially relieving of prifoners, is not

relevant to infer any crime, but on the contrary is a

good office to the perfons and parties ; except it is

libelled that he, as an Officer under the Englijh fer-

vice, took and relieved prifoners, which can never

be made appear, whatever the fame might import.

But the truth is, the Defender meddled with no fuch

things ; and the Defender fhall truly relate the point

of facl which he conceives hereby to be meant,

which is as follows : The Defender hearing that his

Ifle and County of Roifnaith was pillaged, and go-
ing up the river Clydde, the boat wherein he was
being followed by another boat ; and the Defender

having afked what they were, they alledged they

did belong to the Earl of Glencairn, but could

Ihew no warrant ; and thereupon the Defender ha-

ving fome fufpicion that they were rather robbers,

than foldiers belonging to the Earl ; and fearing that

General Monk, whom the Defender was then going

to, and whom he had never feen till that time,

might get notice thereof, and make ufe of the fame

as a fnare ; the Defender advifed them to fecure

their money and arms in the hands of one of his

fervants, upon afTurance that the fame fhould be

delivered to them, after he fhould be certified what

they were; and thereafter recommended them (fear-

ing to incur the danger of a private prifon) to the

Garrifon of Dumbarton, not under the notion of fol-

diers under the Earl of Glencairn, but as common
Delinquents for injury done to the Country. And at

his return after a few days (being tender that they

mould incur no danger) procured their releafement,

and their names were never enrolled as prifoners to

be exchanged ; and according to his promife, he

caufed to be re-delivered their money and arms.

As to the following member of that article, viz.

That the Defender took pay from the Ufurpers, for a

company of Scots under them, and in their fervice

:

Adhering to the feveral exceptions againfl. the re-

levancy of the propofitions of the Dittay, and ex-

ceptions againfl: this whole article, in the beginning

of the anfwer thereto -, fpecially that it is not con-

defcended, under which of the Acls libelled on,

this member is fubfumed, till which be done, the

Defender has reafon to deny that it falls under any

of them. Neither is it relevantly libelled, to infer

any crime, unlcfs it had been libelled, that the De-
fender, having commiffion for that pretended com-
pany for the Englijh fervice at that time, had levied

that company, or enrolled their names as a formed
company, under the Englijh and their Regiments,

and engaged them to the Commonwealth and their

fervice; becaufe thefe are required in a foldier in

any fervice.

1. That he be relatus in numeros, that is to fay,

Jnrolled, per lex eod. 42. T. de Tejt. milit.

2. Ut prajlet Sacramentum, that is, that they gave
the oath, ex milit. 1 1. F. eod. & Veget. 2. cap. 6. or

that the Defender had imployed them in the Englijh

military fervice, or in execution of their orders, all

which the Defender abfolutely denies; they never

having been inrolled, given any oath or engage-

ment, or imployed in their fervice, as is faid.

But on the contrary, and the truth is, there ufed

to be in the faid fhire, and all other places in the

Highlands in broken times, watches to keep off de-

predations, mafterful reifs, and other oppreffions a-

mongft the country people themfelves and their

neighbours in fuch times. And accordingly, in the

year of God 1653, or thereabout, the fhire of Ar-
gyle not being able to entertain their watch, and pay
cefs alfo (not being as yet well planted after the

burning) General Monk was prevailed with, to help

to entertain the faid watch (like as at the fame time,

alfo feveral other fhires bordering upon the High-

lands, as Invernefs, Perthjhire, Aberdeenfhire, Ster-

ling, Dumbarton, all of them had watches at the faid

times, and allowance therefore from General Monk)
who within two months did withdraw the faid al-

lowance from the faid watch of Argylejhire, becaufe

they refufed to engage againfl: thofe that were then in

the hills, under the Defender's fon and others, whom
the faid General Monk alfo alledged they favoured ;

and thereupon withdrew his help and allowance for

the faid watch, and fpake of the Defender what his

Grace pleafed.

And to evince that this was nothing but a watch,

the men were not in a formed company, but feve-

ral Gentlemen in the fhire had the ordering of fe-

veral numbers of them at convenient and needful

places of the fhire, with proportionable entertain-

ment, and without fubordination as ordinary fol-

diers ; all which is notorious, and, if need be, the

Defender offers to prove. And the Duke of Albe-

marle it is hoped will remember, how much offended

he
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he was, that the Defender would not engage

the faid watch, againft the faid Lord Lome and his

parties ; and what prejudice he did ftill entertain

againft the Defender upon the faid publick account.

As alfo Colonel Robert LUburn, when the Lord
Lome and Kenmure went to Kentyre, in the year

1653, the faid LUburn, immediately upon the

notice thereof, having come with a confiderable

party of the Englijh army to Dumbarton ; and fent

to the Defender to meet him, and to go along with

him in Argyle towards Kentyre ; if the faid Colonel

does not know and perfectly remember, that the

Defender fhunned the meeting, and would not go ;

whereupon he returned back with the forces, after

he was at the length of Lochlomond ; whereupon the

Defender humbly craves that he may be urged to

declare. As alio that the Countefs of Bahamas
may be examined, if the Defender did not aflift

her and her hufband, in their paffage through

Argylefhire, as they were going to a meeting at

Finlarig, tor the bufinefs in the hills, in the year

1653. Neither can it be alledged, that the Defen-

der or any of his people did the leaft prejudice to

any perfon or party that profeffed to be for his Ma-
jefty's fervice •, albeit if he had been fo difpofed, he

had and might have had feveral opportunities to

have done the fame.

As for the member following, That the Defender

called the atlings of bis Majejly's forces againft the

Ufurper, rebellion:

It is mod general, neither condefcending on time

nor place, and therefore irrelevant and inept ; but

when condefcended on, he nothing doubts, but that

it lhall appear he fpoke no fuch things, nor had

he ever any fuch conftrudtion thereof.

As to the laft deed in the faid article, That the

Defender in anno 1654, took upon him power to bring

offfucb as were in that fervice, and to give remijjions

therefore, and particularly to John Macdowgall

:

It is general, neither condefcended on time nor

perfon brought off, and therefore inept, and irre-

levant. And if it be meant only of the perfon na-

med, viz. John Macdowgall of Dumolich ; it will

never be made out that he was in that fervice, when
the Commifiioner his Grace and the Earl of Glen-

cairn were in the field ; nor that ever there was a

remiflion granted by the Defender to him, or any
other, in relation to that fervice.

As to the twelfth article and firft member there-

of, anent the Defender's countenancing and afffting,

by his perfonal prefence, the tyrannical and treafon-

able Proclamation of Richard the Ufurper and Pro-

testor of his Myefty's dominions, at the Market- Crofs

of Edinburgh, and Dumbarton.

The Defender is fo notorioufly innocent of this

member of the article, that he might with much
confidence (in place of all other defence) fimply

deny it. But he will do no more for defence and
clearing of his innocency, than where he is to pro-

pone his defence of alibi, that there month and day
muft be condefcended on, whereof none is conde-

fcended on in this member of the article ; and till

this be condefcended on, it is inept, and the Defen-

der ought to be afibilzed therefrom. But the days

of the faid Proclamation at Edinburgh and Dumbar-
ton, being condefcended on; the Defender offers

him to prove, that during thefe days he was alibi,

and neither at the city of Edinburgh nor Dumbarton
all thefe days.

As to the fecond member, anent the Defender's

procuring bimfelf eletled a Commiffioner for the Jhire

of Aberdeen ; and accepting a Commiffwn from them,

to Richards pretended Parliament, and Jit ling and
voting therein, as a Member of bis pretended Houfe

of Commons

:

That the Englijh ufurpation was one of the moft
horrid ufurpations that ever has been in Europe, a-

gainft all divine and human Law, againft the moft
uncontroverted right of the moft illuftrious of Kings,

our dread Sovereign, and his moft Royal Father

of eternal glorious memory, which none of com-
mon fenfe or honefty will controvert. Next, the faid

Ufurpers having nothing but an unparallelled, un-
juft detention of that power, whereunto no manner
of way they had the leaft right to, or any title what-
foever ; but in place of a title, armed violence and
force: the only mean (for title they had none)
whereby they both de fatlo attained, and violently

detained that poffeflion unjuftly, of that power
whereof the only right was, and polfeffion ought to

have been our dread Sovereign's : Whofoever by
arms, counfel or otherways, aided or abetted that

armed force, in eftablifhing de fatlo, of the power
in the perfons of the monfters of men, and lb in

fetting up of that abominable ufurpation ; that he is

guilty of the higheft Treafon, is heartily acknow-
ledged. But the Ufurpers having treafonably thruft

their and our Sovereign, his Majefty, from all pof-

feflion of his juft right, and having taken upon them
the fupreme power ; and being poffefs'd (though,

moft unjuflly) yet moft peaceably therein, and
keeping the fame by force, as they had taken it

;

the cafe then became moft Angular, as to what the

poor oppreffed fubjects under their force might do,
hoc rerum ftatu pofito, in this ftate of affairs, where-
in the Ufurper had treafonably put them. Luck-
lama, a moft acute Juris Confult. Ecclog. 6. mem'
bran, in L. 3. de Officiis pratorum obferves learned-

ly, that Diftintlio fieri debet inter perfonam ejus qui

Magiftratum gerit (cum tamen jus ad Magiftratum
non habeal ) £s? ipfum Magiftratum quern gejferit ; perfona
enim ejus eftprivata, hicpublicus ; &inpublicis non tanta

perfona quam utilitatis hie publico habenda eft ratio,

ut enim tutela, ait Cicero, p. 1 . Offic. Sic procurato rei-

pub. ad utilitatem eorum qui commfft funt, non ad
eorum quibus commijfa gerenda. eft, cif fapientes defi-

niunt nihil aliud efje imperium nift curam rti aliena, ut

ait Ammianus Marcellmus lib. 29. that is, ipfius rei-

pub. So Lucklama diftingutfhes betwixt the perfon
of him who unjuftly de fatlo attains the Magiftracy
(whofe perfon is ftill but in effect private, and in

the cafe of ufurpation, a Traitor) and the Magi-
ftracy which he carries, which is publick.

Likewife,Mt (hould be diftinguifhed betwixt Acts
concurring with the Ufurper, transferring de fatlo
in his perfon the power he u Turps, (which are

treafonable againft the lawful Sovereign) and
acts, whereby the opprefs'd fubjects make ufe of
the power now.ufurped ; wherein the utility, not of
the Ufurper, but of the fubjeds, is refpected, as

Lucklama obferves, ubi fup. And then Grotius, lib.

1. de Jure belli & pads, cap. 4. num. 15. fpeak-
ing de invafore imperii, of an unjuft invader, while

his pofiefiion remains unjuft, fays, the act of power
is binding for the good of the Commonweal ;

and becaufe it is probable the lawful Governour's will

is, rather the Ufurper's command fhould be obeyed,
or take effect, than that Laws and Judgments fhould

fall in confufion in their terms ; Reftat ut de invafore

imperii videamus nunc poftquam longa poffeffwne vel

patio jus natlus eft, fed quam diu durat in juftte

t po£idend<e
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pojfidendte caufa, fc? quidem dam pqffidet aSfus imperii

quos exercet vim habere pojjunt obhgandi, non ex ipfius

jure, quod nullum, Jed ex eo quod omnino probabile fit,

earn quijus imperandi hubet five eft Populus ipfe, five

Rex, fiveSenatus, fe male interim rata ejfe qua

imperat quam legibus fub tali fummam induct

conjufionem. And Lejfms, who is one of the Au-
thors Grotius cites upon the place, fays, in the

place cited, viz. Lib. 2. de Juftitia oj? Jure, cap.

29. dub. 9. F. 37. That Tyranni ufurpatione po-

tcftatis mandatis obtemperandum propter bonum com-

mune i which is, that the Tyrant and Ufurper is to

be obeyed, even from the law of nature, for the

publick good, in fuch a Mate of affairs ; and adds,

alioqui omnia ejfent plena latrociniis & furtis ; that is,

all would be full of robberies, thefts and confufion,

in that ftate of affairs, becaufe of the Ufurper's

force, the ufe of no other Government can be had.

So that the neceflity of the benefit of Government
for the good of the fubjefts or common- wealth,

efpecially in what relates ad reipublica ftatum, in

things neceffary for the Handing of the common-
wealth, or to evite the ruin thereof; and the inter-

pretative and prefumed confent thereupon of the

Prince, who has the right to the authority which

the Ufurper has ufurped, but is excluded by the

Ufurper from benefiting the lubjefts by it himfeJf

for the time, are the two grounds whereupon the

making ufe of the power now in the hands of the

Ufurper is founded, as is faid. Whereupon it is

fubfumed, that in our cafe, the Invader and U-
furper Oliver having violently taken upon him the

power, after he had put his and our Sovereign

from the poffeffion thereof, opprefs'd by his armed

force this Nation, and amongft others the defender ;

and Oliver having kept the poffeffion all his time,

and Richard continuing the fame, the benefit of

that power, which now he had ufurped, and where-

of he was in poffeffion, was, as always it is, fo

neceffary for the flanding of the common -wealth,

that without it men become but as fifh in the fea,

the leffer a prey to the oppreffion of the great

:

but efpecially, the faid Richard having called a

pretended Parliament, and commanded the'Shires

to fend Commiffioncrs thereto. Meetings and Re-

prefentatives of the Nation, as they are of great ufe

at any time, for treating common affairs of com-

mon confent, fo tranlcendently at that time, for

moderating the arbitrary tyranny of a Ufurper

;

and that not being able to expugn his force, they

might by ftrength of common-counfel, overcome

and perfuade his reafon to things abfolutely necef-

fary for the fubfiftence, at leaft for the preventing

the ruin of the whole body of the Kingdom, and

of his Majefty's Lieges therein : as was the flopping

that miferable union, which the defender knew
that it would be, as it had been before, at even

other Parliaments, fo, at that, ftrongly attempt-

ed, as indeed thereafter it was. Which union was

that Vorax wherein our Religion, our ancient Go-
vernment, monarchick in his Majefty's perfon and

family, and the intereft of the nobility and our liber-

ties, were wholly fwallowed up •, and under pretext

of being united, we were really enflaved to that

pretended commonwealth. The eafing, if they

could not perfuade him to the taking off of the

maintenance and cefs, (which, upon Scotland, was

fixtuple more than the proportion of England, and

in itfelf fo heavy, with the excife and other publick

burthens, laid by the Ufurper on it, that more was

exacted in one month, than his Majefly's royal Pre-

dectffors would have impofed or taken of taxation

for an age, fo that the Country could not fubfift

under it ;') as alfo taking off fume of the forces un-
der which we were kept in bondagej if that at leaft

could have been obtained : The prevention of the
alteration and change of our whole laws, which was
vehemently threatned, yea, and in generalj the
confounding, and, dolo cptimo, circumventing and
defeating of the counfcls, by which the event prov-
ed, it was more hopeful and eafy to overcome that
force, than by might or power. And as the liber-

ty of the election of the members in England, at

that time cr£ Richard's Parliament, made it fervice-

able to his Majefty in it, and hopeful to all his

Majefty's friends and loyal fubjc&s, fo was it no
fmall encouragement to the defender to go there

for the fame end : And at the meeting in the Com-
mittee of Scots affairs, and feveral other meetings,
when they were upon the debate of the faid union,
the defender, on purpofe to ftop the fame, did pro-
pone, that there could be no union, except it were
agreed, that we might enjoy our Religion in Scot-

land without alteration, as it was eftablifhed by
our own laws ; and that we might be ruled and
judged according to the fame laws, and except our
cefs were proportioned according to theirs in Eng-
land. All which Concerns the defender knew would
never be granted, and were indeed fo utterly im-
probable at that time, that the propofuion there-

of was conftrued for no other end, than for the end
aforefaid, to ftop the faid union : likewife it did
fo well fucceed, as in effect it did obftruft it, as
the feveral perfons of quality that were prefent,

can, and if need be will declare. And at that meet-
ing, the actings and ufurpation of the Ufurper
Oliver, and the oppreffiotis of that army were of
purpofe much called in queftion, to make that Go-
vernment and them odious, which accordingly hap-
pily followed ; and fuch a breach and confufion

amongft them was made, that their affairs thereaf-

ter could never come to any confiftency, which
madf confiderably and evidently a way to his

Majefty's happy and glorious Reftauration. To all

which joining, that the call and command of the

armed force has parentis necejjitatem, a neceflity of
obeying lying upon perfons under their power ; it

will follow from what is alledged out of thefe

above-cited Authors, founded ftrongly on reafon,

the defender in that ftate of affairs had neceflity

and fome obligation to go and effay what could
be done by counlel, wifdom and prudence, fince

now there was no ftrength nor -might left, effectu-

ate for the ftanding ; at leaft, to evite the ruin of
the Country, in the particulars above mentioned,

and others of that nature -, at leaft, the defender,

as all of us, was under their force », and for evi-

ting of his own and the Country's ruin, habuit

parentis neceffitatem : and by confequence there was
no defign of treafon therein, but by the contrary

moft loyal intentions, upon good ground of hope,

and very probable appearance. And therefore it

is hoped the Commiffioner's Grace and the Eftates

of Parliament will not find this member relevant

to infer fo high a crime againft the defender ; hoc

maxime dltento, that befide publick ends, it was
even a neceffary fclf-prcfcrvarive act ; for the De-
fender had feveral other things of perfonal intereft ;

as that they had ordained him to pay to

them about 4000 /. Jierling, for alledged feu du-
ties, and in time coming fo much, that both

joined, he was not able to bear, and if need

be
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be, it is offered to be proved, ahd that he was mod
ligoroufly perfecuted for the lame-, not only threat-

riibg to ufe real execution againft his Eftate, but al-

io to imprifon his perfon.

For eviting whereof, he was behoved to go at

that time to London, and could not have his perfon

fecured from arreftments there, but by going in

commifllon : And it is known that his Majefty is fo

gracious, as in not a few, to excufe what they did

of that nature, to evite though but their own per-

Jbnal ruin, not imputing it to unfaithfulnefsin them

at fuch a time; according to whole glorious and

imitable example, it is with much confidence hoped,

that the Commiffioner's Grace and honourable

Eftates of Parliament will have a favourable con-

ftruiftion of what the defender did in that particu-

lar, being neceffitated thereto, both for publick and

private intereft ; without any deceit or fraud, either

in the intention or event, there being nothing at

that time, while the defender was there, done, for

confirming the ufurpation, or excluding his Maje-

fty's intereft.

Likewife it may appear, that it was only the con-

courfe both of publick and private interefts and ne-

Ceffities aforefaid, that moved the defender to go at

that time ; becaufe, though he was defired oftimes

before to go, yet he (till refufed till then : He was

one of the Jaft that went to. that, being the very laft

pretended Parliament under their power ; not till

long after that commiflioners had gone for the Na-

tion for flveral years, and that all had fubmitted to

their conftitutions, and were of neceffity made ufe

of as laws for the time.

As for the aggravations of this member, and to

the firft, That becaufe of the defendant's nobility,

he was incapable to have been elected, at leaft

might have refufed

:

It is anfwered, that it is notorious, nobility was

not then refpected at all, nor was any ground of ex-

cufe, the meetings to the elections being command-
ed to all, as heretofore (and fo noblemen and others

heretofore met promifcuoufly through all the Na-
tion) as is notorioufly to all known.

And whereas it is libelled, That he had not his

refidcnce within the Shire ; it ought to be repelled

as irrelevant, becaufe it is true, and was known to

the ufurpers, and their minifters and underlings,

that he had land within the faid Shire, and that con-

fiderable. So that he could not decline the faid

employment without prejudice, the will and lull of

the ufurper at that time being uncontroulable, and

tied to no rules of law or juftice.

And whereas it is inferred, That fitting and vo-

ting in that pretended Parliament, he acknowledged

his Majefty's power and intereft to be in the Ufur-

ptr's perfon : It is anfwered,

i. He acknowledged the fame no otherwife but

as all the Kingdom did, to-wif, de fatlo ; for de

fci"o the Ufurper had taken or poflefs'd himfelf of

the power ; as his Majefty is pleafed to fpeak of it

in his proclamation anent commerce with Portugal,

in Otlober laft, and had detained the fame for a long

time: But neither the defender, nor any other loyal

fubject, ever did, or will acknowledge, that de

jure the fame belonged to him, or that he had any
jufl right or lawful title thereto : as alfo Lefftus fays

in the above- written place, fpeaking of them that

feck from Ufurpers that ufe of Government;
whtfeuhto, he fays, they are holden in and obliged,

o:.ce taking on them the Government, (though fin-

fully and unlawfully) they feek the benefit of it,

lays he, hot abfolutely, but under a tacit condition^

viz. if the ufurpers will take upon them the Go-
vernment : Petunt, fays he, fub tacita quadam con-

ditione, ft velit fe pro principe gerere ; fpeaking of

the Ufurper. And that the Ufurper would not

give the ufe of the power he had taken upon him,
but in the way he pleafed, was his crime, which he

continued during his ufurpation. In refpect of all

which, it is humbly craved, that the defender may
be aflbilzed from the crime of treafon, libelled

thereupon.

Like as for the defender's further clearing in this

particular, it is humbly defired, that certain mini-

fters and others above exception whom the defen-

der fhall condefcend on, may be examined, if af-

ter his return from England, in anno 1658, he did

not exprefs with great joy his hopes, that bufinefs

in England did tend toward his Majefty's advan-

tage.

Item, That a cbmmiffiort be directed for exami-

ning Sir Anthony AJhley Cowper, and feveral other

Englifhmen above all exception ; how the defender

exprefs'd himfelf in private anent his difaffcttion to

that ufurpation, during his being there the time of

the faid Parliament, even though to his very great

hazard at that time.

Item, That certain perfons, upon whofe names
alfo he fhall condefcend, may be examia'd* if tiie

defender to their certain knowledge, at the time of

Sir George Booth's rifing (which fell out immediate-

ly after the defender's return from the faid Parlia-

ment) d!d not put himfelf out of the way, being

informed that he was to be fecured, and thereupon

delay'd his journey to Caithnefs, and fo be the readier

to have laid hold of any opportunity that lhould

have offered for his Majefty's fervice and reftitu-
;

tion ; that time being themoft probable that ever

offered after Worcefter fight.

As for the precept of. twelve thoufand pound
fterling, which is alledged the defender got from
the Ufurpers;

It is anfwered, The defender did indeed obtain a-

precept, but not as a reward of any fervice (which
he never did, nor defired to deferve from them)
but for what they had wrongfully intromited

with, of the half of the excife of wine and ftrong

waters, wheteunto the defender had right by Act
of Parliament, before they had any power in Scot~

land.

And as to the thirteenth Article, firft, for the.

whole Article, it is not confented on what Act of
Parliament, the fame confifting of three different

members, is fubfumed ; and till it be condefcended

on, there can be no procefs thereupon.

And as to the firft member thereof, anent the

words alledged fpoken at Innerary :

1. No time is condefcended on, and therefore the

libel in that part is inept for the reafons afore-men-
tioned, for which a criminal dittay ought to be fpe-;

cial in the time, at leaft year and month.

2. Whereas it is libelled, he rebuked the mini-

fters for praying for the King, in the words libelled,

or fome fuch like words ; non relevqt as to the mi-

nifters, except the perfons were condefcended on,

whom he rebuked.

3. Non relevat, fome fuch- like words; fome
fuch-like being moft general, except the words were

particularly libelled, alledged to be fuch-like where-

by the defender might advife his defences, and al-

ledge why they were not fuch-like, as he would if

any words ever he fpoke were condefcended on.

6 For
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For the truth is, he never fpoke any fuch words

:

And was fo far from rebuking any for praying for

the King's Majefly, that after the defeat at Worce-

ster (which is the general time libelled, wherein he

mould have rebuked the minifters for praying for

the King) he himfelf caiufed continual praying for

his Majefty both in his Parifh-Church and Family,

yea even in prefence and audience of the Englijh

when they came there, though it was to his great

hazard lb to do.

As to the fccond member anent the words libelled

and alledged to have been fpoken by the'defender at

London, That he wondered how the people fhouid

be fo mad as to call home a family whom God had

rejected,, and would never reftcre ; pr. fome fuch-

like words

:

Firft, This is alfo general ; neither time, that is,

year nor month, nor particular place, condefcended

on.

Secondly, it is libelled, That it was in the pre-

fence of perfons of quality, they ought to be con-

defcended on.

Thirdly, In fo far as it is libelled the defender

faid, The people were mad to call home his Maje-

fly; it is general and inept, not condefcending what
people, and what was the occafion ; if there was

any motion made of calling home the King, where-

upon that fhouid have been fpoken, and among
whom it was. And Damhaud, cap. 30. prax. com.

num. 4, and others, fay, A criminal dittay Ihould

be molt clear, and contain omnes criminis patrati

qualitat.es, lib. 30. F. de accuf. and Bart, and others,

ibid, that it fhouid contain all the qualities of crimes

alledged to be committed.

Fourthly, Some fuch-like words von reJevat, ex-

cept the words were fpecially condefcended on

;

which if they were,, the defender would alledgeand

evince they were no wife fuch-like : for the truth is,

he never fpake any fuch words, but on the contrary

did all that he could there to make way for his Ma-
jefty's happy reftauration ; as has been at length clear-

ed before.

And was a Very fufpedted perfon, in fo far as in

the year one thoufand fix hundred fifty-feven, Oliver

was fo jealous of the defender, that he commanded
him to flay at London, and not to return to Scotland,

till his affairs, as he was pleafed to exprefs, were

fettled. So that not without great difficulty, by

the mediation of the Lord Broughil and Charles

Fleet-wood, he obtained his liberty : Whereupon the

defender defires the faid Charles Fleetwood may be

examined, which he alfo defired at London. And
not only was fufpected, as odious to the Englijh for

his known affection thereunto, as is notorious, and

has alfo before been exprefs' d.

As to the third member of the faid article, anent

the alledged fpeech in Majlertonne's ,

1. Neither the year nor month condefcended on,

and therefore general as to the time, and inept.

2. As to the firft member thereof, That he

would own any thing he had done 5

Firft, It is exceedingly general, and not relevant

;

except what were the things he had owned were

fpecially condefcended, and what time, year and

month : It is an unparallell'd generality, and there-

fore till madefpecial, no procefs thereupon.

Secondly, It can import nothing in common
fenfe, wherein to own a thing is to acknowledge it

for a man's own •, but what he had acknowledged

to be his own, whether word or deed, he would

6

yet acknowledge 5 which is an expreflion of inge-
nuity, and no crime : And this being the received
fenfe of owning, the word cannot be drained to

any other fenfe ; or if occafion fhouid be taken fo

to do, and that another fenfe could be put on that

expreffion, yet being more interpretatio capienda

eft, the moft ufual interpretation is to be taken,
Perd. ea qua S. I. 1. F. de reg. juris, as being both
jufteft and fafeft by that law. And in ambiguous
fpeeches, or fuch as may receive two fenfes, every
man is the beft expounder of his own mind, and
his interpretation ought to be admitted, per leg. in

ambiguis F. de reg. juris, and other laws. But the
fenfe aforefaid is fo plain, that there is no place for
caption.

As to what follows in the faid member, That if

what he had owned or done were to do, he would
do it again, albeit he had known that all that has
been would have come :

1. As to what is alledged againft the firft part
of this member, That this is exceedingly general

as to the time and month he fhouid have fpoken it

on.

2. As to what the things ate that he would do
if they were to be dorie, and that time the things

were done or owned to be done, or that the lay-

ing that he would do if they were to do, is a
crime.

3. What were thofe things in particular that are

underftood, or may be fubfumed under the general

of all things that have come to pafs •, whereupon
it may be inferred, that that were a crime for the
defender to have faid, that notwithftanding of them
he would do what he had done, if that were to do j

and therefore the libel in this part of the member
is alfo general, obfcure and inept. And to evince

the ineptitude of this'generality, fuppofe the defen-

der were thus indicted , You are indicted for all

that you have done the times by-gone, preceding
your being in James Majlertonne's houfe ; after your
coming for London ; were not that dittay without
all controverfy irrelevant? Then is it not alfo ir-

relevant to be indidted for owning in general that

he had owned, or faying in general, that he would
do that he had owned during that time, if that were
to do again, without any farther particular conde-

fcendance ?

Like as, 4I There is a very clear, obvious and
benign fenfe thefe words may have, (if ever he
fpake, as he truly never remembers that he fpake

any fuch words) that if it had been poffible that

times could have returned, and actions to be done
under the fame circumftances and reprefentations

they had then, it is probable thefe fame might be

the defender's actions again, though he had known
what had come thereafter, not having connexion

with, or neceffary dependance on thefe actings, each

does not fo much as import his prefent thoughts

or approbation thereof, but is very confiftent with

a prefent difapprobation of the fame. And is it

not ordinary to fay, that if fuch times were as

have been, or fuch motives or circumftances of

aftions as have been, that it is very like I would be

engaged in them as well as others, or as I have

been myfelf; and yet to fay with great confift-

ence I ought not fo to do, like as truly it is known,
and if need be, is offered to be proved, that

the defender, on the juft contrary, had faid to one

of Cromwel's Counfellors, and to many other famous

Gentlemen, that things had been done wherein he

would
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would have been very far from engaging in, if he

had feen what followed, which was the product

of the corruption of evil men, that had abufed

what was well intended, for accomplishing of their

wicked ends, and (till they brake forth and could

not be refitted) unknown defigns. And the defen-

der hopes the fenfe aforefaid is very clear, and even

though it were notfo obvious, yet rapienda eft occafio

qua btnignum prabit re/pon/um, L. Refund. 168.

F. de reg. juris : That is, any occafion mould be

even taken, as it were, though there were fome vio-

lence done to the words, for a benign interpreta-

tion ; and therefore by all means that interpretation

of the words that may feem to infer a crime ought

to be efchewed. Or if the word might be drawn

to any other fenfe, yet in dubiis benigniora preferen-

da funt, as has been faid, in fpeeches dubious, the

moft benign fenfe is to be preferred, fret. femp. 56.

F. de reg. juris ; or where words are obfeure, or

may fuffcr two fenfes, the party's own interpreta-

tion is to be taken, as the beft interpreter of his

own mind ; Per ea quajj. i.F.de reg. juris. And
odiafunt reftringenda, favores ampleandi; what is odi-

ous, (as that which may infer a crime againft any)

ihould be reftricted, and favour amplified ; and in

general, the Judge is always to be more inclined

to abfolve than condemn, and fo confequently take

the fenfe that may abfolve, rather than that which

may condemn, Leg. Corianus F. de oblig. 13 47.

all.

5. The Doctors fay, that "voluntas y propofitum

ielinquentis diftinguunt facinora per legem exprejfam, leg.

qui in jur. 53. F. de furtis in pra : that is, the will

and pvfrpofe of him that commits a crime, diftin-

guifheth it ; but velleitas, or voluntas inefficax, as

it is called, not a will, but a would, is no purpofe

to do, and can be the caufe of no crime ; efpeci-

ally being about things paft, and qualified with an

impoffible condition, if things already done were

to do, which is altogether impoffible, that a deed

done can return to have a new Being, and fo to be

done. And even there is fome prefumptibn of that

miftake may be in this, from the place libelled, in

which it is alledged to have been fpoken, it being

fuch as it is not improbable, that men may be very

apt to fail both in judgment and memory, and fo

both wrong themfelves and mifconftrue others. And
as for the aggravations that follow, that by fpeak-

ing thefe words the defender took upon him by

outward fuccefs, to give judgment upon the fecret

Counfel of the Almighty : 1. As it is in no wife

true that the defender fpoke any of the words li-

belled ; fo this does, as he humbly conceives, in no

wile follow upon the words immediately going be-

fore, alledged fpoken in Maftertonne's, viz. That
the defender owned what he had done, or would

do the fame if it were to do again ; for that is

not any judgment given of any hidden counfels of

the Lord's, but an expreflion at moft of his own
aftions. And as for the words before thefe, albeit

he had been fo prefumptuous as to fay them, as he

bleffed the Lord he never was, yet it is not li-

belled, that any thing that is therein alledged to

have been fpoken, either at Funerary or London,

was fpoken or inferred from providence and fuc-

cefs. For the defender blefies the Lord, he has

been otherwife taughr, than to ufe, or rather to

abufe fo Turkijh an argument, and which the Lord
has by his Majefty's happy reftoration fo fignally

refuted.

Vol.. VII.

And as to the laft aggravation, that the defen-

der thereby hardned others, fuch as otherwife were

noc ill difpefed, in their wicked courles towards

his Majefty; it is indeed a fad reflection upon others

herein not called. However, 1. It is io general,

both as to thefe others and their courfes, that it

cannot, and the defender hopes it ihall have no

weight ; efpecially considering that, 2. The defen-

der oppones his defences before alledged, againft all

the members of this Article-, whereby it is clear,

that as they are libelled, they can infer no fuch

thing, in refpect of all which the defender ought

to be afibilzed alfo from this Article of the Dit-

tay.

As to the laft Article, 1. It is not condefcended

under which of the Acts of Parliament libelled ori,

it is fubfumed ; and till then, it is ineptly libelled,

and there can be no procefs thereupon. Moreover,

the defender has the teftimony of his own confei-

ence, yea, and of an higher, that nothing libelled

therein is true. Albeit if he had faid, that the Ufur-

per's hazard was great from his Majefty, and if

his Majefty's defigns took effect they were ruined,

the fame were notorious truths, and it ought to

have been fo; that is, it ought to be, and it was
good, they were in hazard from his Majefty's de-

figns : and it was moft juft that his Majefty's de-

figns fhould take effect: to their ruin. And what
crime could be in fo faying, he cannot apprehend ;

however, he never fpoke any fuch words to Crom-
well or Ireton, which Ireton he never faw with his

eyes ; and did far more abhor the lead thought of
giving counfel to challenge, or queftion his late

Majefty upon his precious life ; and his innocency

fhall reft confident, abfolutely to deny the fame.

And as to the laft part of this Article, whereby
it is libelled, that in anno 1649, in face of the

Parliament then fitting, he told, that the Ufurper
Cromwell had told him, that England and Scotland

would never be at peace till the King were put to

death ; the defender adheres, as to this part, to the
general exception againft all this Article.

That it is not condefcended under which of the

Acts of Parliament libelled on it is fubfumed, till

which be done, there can be no procefs ; and if it

be intended that it be fubfumed under the 43d Aft, 2
Pari. Jam. Land the 134th Aft,Parl. i.and lothAft
and iothParl. and 205thAdt, 1 4th Pari. K. Jam. 6. all

thefe Acts, as both by their titles and tenours, and
by Skeine in his Index on the words leafing-makers
appears ; and it feems by their conjunction in this

libel, they are underftood alfo therein of lying and
flandering his Majefty and his Progenitors: and
the words libelled, though very horrid, yet feem
to be of another nature. And 2. to that Act 205,
Pari. 14. Jam. 6. whereon only any thing can be fub-
fumed againft him for concealing and not appre-
hending ; 1. It is general as to the time when
Cromwell fhould have told it to him, and therefore
inept till the time be condefcended on, which muft
be •, efpecially feeing, if it be not condefcended on
to have been after the engagement was broken,
nothing can be fubfumed on the faid Act thereupon
againft the defender, nor on his not apprehending
him> for he was not holden thereto by that Act
exprefly, except (according to Law) it had been
in his power. But fo it is, it is known, that at that
time it was not in the power of the whole King-
dom to apprehend him, whether his victory or
ftrength be confidered, or the Kingdom's low andH h h weaij
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weak condition at that time, wherein they lay open

to ruin by him, if the Lord had not reftrained him

more than their power could effectuate. And as to

the concealing and not revealing, the defender ought

to be affoilzed ; becaufe by. the exprefs words of

the Act, that revealing is declared to be fuch a re-

vealing to fome of his Majefty's privy council, or

fome.under-officer, &c. as that there-through the

authors of flanderous fpeeches may be called,

tried, and punifhed : But that cannot be fubfu-

med, except it were fubfumed that the fpeeches

were fpoken before witnefs ; otherwife could not

have been proved, and without probation could not

have been fo urged, as that fentence could have

been given thereupon, and the Author punifhed

according to the words of the Aft, which is alfo ac-

cording to Common Law, and which is hereafter

cleared. Like as if the words thereafter fhould have

been found treafonable, and the defender not being

found able to have proved them, he fhould have

brought himfelf under the crime of treafon, forac-

cufing another of treafon, and not being able to

prove it, and therefore could not be holden fo to

do. As alfo albeit the defender had heard any fuch

words as is libelled, (which he altogether denies)

and that before witnefs, yet through his revealing

thereof, the Author could not be tried or punifhed ;

for it is notorioufly known, it was above the power

of the Kingdoms at that time, as is faid, or for

many years thereafter, to punifh him. And therefore

the defender's not revealing cannot be fubfumed

upon the faid Aft of Parliament, to infer the pain

contained therein, or related unto.

Laftly, the pains of the faid Aft, and other Afts

before-mentioned together therewith, is not the pain

of treafon, as has been oft before evinced ; and

therefore the defender cannot be convened for trea-

fon, or the pain thereof, upon the faid Afts, but

ought to be affoilzed therefrom.

But if this member of this Article be intended to

be fubfumed under the laft part of the propofition of

the dittay, whereby it is alledged, that by Com-
mon Law and Praftice of this Kingdom, all con-

cealers and not revealers of any malicious purpofe

of putting violent hands on the facred perfon of his

Majefty, or purpofing of killing and putting him

to death, are guilty of treafon ; the defender pro-

tefting his innocence in never concealing any fuch

purpofe, nor the words aforefaid libelled, which he

abhors, he is fo far from juftifying thereof, judging

the horrid murder of his Majefty to have been

the very ruin of our peace and happinefs : Yet as to

the relevancy of that part of the propofition, in fo

far as is founded upon Common Law and Prac-

tice only, the defender, becaufe of the preparative,

repeats what was before alledged in the anfwer to

the propofition, in that part thereof: And adds

further, In crimine lafie Majeftatis, in the crime of

lefe Majefty, Num fciens traclatum proditionis con-

tra principem vel patriam, & ilium non relevant, fit

funiendus pcena mortis ; that is, whether he that

knows a treaty about treafon againft his Prince and

Country, be punifhable by death. Clarus I. 5. S.

fuf. pracl. crim. queft. 57. fays, that many hold he

is punifhable by death : And that Cognol. in his

lib. Culpa caret F. de reg. juris num. 2. that it is the

common opinion, citing Alciat. in lib. tacere F. de

•verb. fig. tif m. 1. bona fide, num. 20. F. de pojf. &
in lib. 4. of Cato num. 30. F. de verb, oblig. related

alfo by Gigas, de crimine Ufa majeftatis fol. 1 80. num.

10. Roll. Conf, 88. num. 10. lib. 2. Corel, prac.crim.

fol. 253. num. 29, faith, that all others follow
this opinion. And Baldus cries out in one certain
counfel, that becaufe Bartol held otherwife, there-
fore his foul for that, as a crime, is tormented in

hell. Where it is clear, that even by Clarus'% ac-
knowledgement (which is very high treafon) is

not treafon by the common opinion of the Doftors,
according as is afferted by the famous Authors he
cites, and whom he contradifts not therein. 2. And
Clarus nothing contradifting, but this is the common
opinion, albeit he be of another mind with Bartol,
that it is capital to conceal, and not reveal, yet it is

only in two cafes, to wit, In traclatu qui fiat con-

tra ejus perfonam vel ftatum ; that is, where he has
been confeious to, and known any treaty or con-
futation againft the Prince's Eftate or Perfon. But
as for other caufes, he holds exprefly, that the con-
cealer, and not revealer, is not punilhable by death,
in thefe words ; In aliis cutem cafibus etfi fir.t compre-

henfi in crimine txfi-e majeftatis non putarem ejfe pu-
niendum pcena mortis jubditum qui non revelaveret :

And that he counfels Princes even in thefe cafes, to

ufe clemency and humanity, rather than feverity ;

and to excufe their fubje-fts upon any probable
caufe, from the pain of death. Whence, 3. It is

alledged, even according to Clarus'% opinion, con-
cealing not relevant to infer the pain of death ; ex-
cept where the concealer has been confeious to, and
heard fome treaty, that is, deliberate confultation

againft the Prince or his Eftate. But fo it is, the

words libelled, efpecially what is alledged to have
been heard in Parliament, 1649, feems not to im-
port that, being, as would appear, but volitantia

verba, if any fuch thing had been heard, which the

defender abfolutely denies ; and importing indeed

the Author Cromwel's thought or opinion, that there

would be troubles ftill fo long as his Majefty, (bor-

rendum ditlum) were not put to death. But
Clarus lib. 5. prax. crim. F. fin. num. 87. diftin-

guifhing betwixt cogitationem nudam, a nak'ed

thought, and traclatum, a treaty or confuting ; he
affirms, that a naked or fole thought

able
&w. is. not punifh-

in any crime, no, riot in Lefe-Majefty, ex-

cept only herefy, when guilt is perfected in the

mind. And thereafter num. 2. he moves the quef-

tion, Sed pone quis non fteterit in men's terminis cogi-

tationis, fed ulterius etiam procejjerit ad traclatum cum
aliquo de ipfo maleficio committendo. But, fays he,

put the cafe that any has not contained himfelf with-

in the bounds of a thought, but has proceeded fur-

ther to treat with any for committing the crime,

&c. thereby making a clear difference betwixt a

clear fole thought and a treaty, about committing

the crime. Now the words, as they are libelled, do

not import any treaty with any for committing

that horrid murder ; but the fignification only of

Cromwel's damnable thought, what might be the

confequence of not taking the life of our dread

Sovereign.

And hence, 3. It will follow, that thefe words

cannot be fubfumed relevantly, under that pavt of

the propofition of the Libel ; becaufe that any fenfe

thefe wqrds feemed to have as they are libelled,

would appear only to import his naked thought of

what might be the confequence of taking the lite of

our then dread Sovereign, but no purpofe of his

to take the fame. Neither could any prefume, al-

beit his thought anent that confequence had been

true, (as it is moft contrary to the truths) that yet

any man, in whom there had been the lead fparkle

of common reafon, or confeience, would have pur-

pofed

3
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pofcd to commit, or committed one c f the higluft

evils of fin, to evite, though vtry great evils of pu-

hiftiinent, it being a received rule amor.g men, at leaft

among Chriftian men, that the lealt ot tlie evils of

lin (hould not be committed, to evite the greateft

of the evils of punifhmer.t.

4. Gcvuz, a meft excellent Lawyer, is clear in

his third torn, variar. refotv. de crimine lafa mapfiatis,

8. that concealing even of treaibn, is only

1 punifhable, when the concealer might prove

it othn wife •, no: per lex/, leg. noflris, in fine cap.

tie eahiinniat. 13 L. oji<e accuf. capite, cap. de edendo

:

Wheriby it is laid, "that whofoever . counfels to ac-

cufe, fhould have his proofs ready, and who ac-

eufeth faifely fhall be punifhed as the party accufed

would be-, it the accufation v.ere proved. Govuz

citeth the cancn law, Platia, Hippolatus, and others

fur their exception, which a jcrticri holds in our

law, whereby the 49th Act Par!. 11. Jam. VI. ac-

cufing any of treafon, not being able to prove, lb

that the party accufed be acquit, being lo far re-

probate by our lawj that it is declared, that there-

by the accufer (ball incur the fame crime of treafon

whereof he accufed the other; is a fufficient warrant

to the defender not to have revealed that of Crom-

tvel, if there had been any fuch fpeech, as the de-

Fender never heard any fuch, except he had witnefs

to have proved it ; which neither is libelled, nor

can be alledged, and therefore he ought alfo to be

affoilzed therefrom.

5. All thefe laws anent concealing and not re-

vealing, (as the defender humbly conceives) muft

be underftood where' the treafon is privately plot-

ted, and the execution thereof is carried on by fe-

cret conveyance, and which by revealing might be

crufhed and prevented. But it is notorious that

the Ufurper, as he had the power of armed force,

fo he had the unparallelled boldnefs to carry on his

execrable treafon moft openly ; and that his power

was fuch, as it was impoffible for his Majefty's poor

fubjefls of this Kingdom to refift (nor yet his Ma-
jefty's other Kingdoms, though far more powerful,

and that many thoufands of them from their fouls

abhorred the faid aft) or prevent and impede the

fame. And if the defender had heard any fuch

words of the Ufurper (as he has juft reafon to de-

ny he ever heard) whatever they fhould import

;

what probable reafon might have been for not re-

vealing it at that time, from the prevalency and

power of that enemy, the condition of our poor

Country, and utter impoffibility to bring him to

punifl-iment, befide the want of probation : And
fo what place there were to Clarus's counfel of hu-

manity, the defender leaves to the Commiffibner's

Grace, and the honourable Eftates of Parliament to

judge.

6. Whatever relevancy there were in the defen-

der's concealing, yet his acknowledgement thereof

in Parliament, 1649, as libelled, non relevat, to

infer or prove it. 1 . Becaufe a confeffion that pre-

judgeth a party muft be prejudicial, that is, Injudicio,

tcque ulroqiie jure & civili tsf canomco -, as fays

Patiotmilan. C. ex parte decret. de confejf. turn. 16.

that it muft be :n judgment in a procels, wherein

be who confclTcth is convened, as is clear by Leg.

6. F. de cenfejf. where the words are, Si dum aids

anvenitur, cenfiteatur ; that is, If any be convened,

confefs, &c. and Panormitan. ditlo loco faith, That
to the end a confeffion may prejudge him, who con-

iifTeth, it muft be among other requifitcs, fuptr re

Vol. VII.

litigiofa, that i=, on any thing litigious, or any thi

in dependence or procefs, per L. in confeffionil

F, de Jnterrog. ait ; the words are, Cor.jiffi:

fa[/is refpondentes, ita obligantur , fi ejus nomine de quo

quis iuterrogatusfit, cum aliqiio fit ailio ; that is, any

in making anfwer is obliged by falfe confeffions, if

there be any action or dependance againft him, up-

on that whereupon he was interrogate and confef-

fed : and Panormitan is exprefs, ubi fupra, That
non valet confeffw, fatla ccram Judice, tanquam in

judicio, nifi Judex ad hoc fedeat, per Bartol. in lib.fi

confejfus, F. de cujlod. reor. That is, a confeffion is

not valid, though made before a Judge, as in judg-

ment, except the Judge be fitting on that bufinefs.

Whence it is clear, that the acknowledgment li-

belled is no ways relevant to infer againft the de-

fender what is libelled to have been thereby ac-

knowledged, except it were libelled that he had
been in judgment convened thereupon -, or that there

was a procels depending againft the faid defender;

wherein he had confeffed what was libelled in judg-

ment, and the Parliament had been fitting on

that procefs. But fo it is, that neither is it, nor

can be libelled, and therefore his naked acknow-
ledgment not relevant ; and in effect, if in any dif-

courfe before the Parliament, any fuch word had

efcaped the defender, (which he in no wife acknow-
ledges) yet that fuch a paffing and indeliberate word
fhould infer or prove a crime, or fo high a crime

againft him, he is hopeful the honourable Court of

Parliament will be very far from ever finding : For
the very reafon, why confeffion has fo much weight,

is becaufe it is prefumed that no man will confefs a-

gainft himfelf in Judgment, that whereupon he is

convened and proceffed, without great deliberation:

which holds not, if the acknowledgement be given

but of any procefs, there being no dependant action

or procefs upon the matter thereof. And therefore

the defender is confident that he need not trouble

the honourable Court with more legal difpute

againft the relevancy of the alledged acknowledg-

ment.

7. The words or acknowledgment libelled as

fpoken in Parliament, 1649, can never be obtruded

to the defender ; nor that he was confeious to the

Counfel of that horrid murder of his late Majefty

:

becaufe it is notorious, and he offers to prove, if

need be, that the whole members of the faid Par-

liament, 1649, and he himfelf, amongft others, in

plain Parliament, were purged by their folemn

oaths of- all knowledge of, or acceffion to that wick-

ed defign in relation to the King's Majefty and
houlc of Parliament.

8. And yet he is fo confident he never fpake any
fuch thing in Parliament, that the day being con-

defcended on, and dyet of fitting of Parliament, as

by all dodors is agreed it ought t6 be, then the de-

fender offers to prove his alibi : He offers to prove,

(if need be) he was alibi all that dyer, and fo not

in Parliament, where he is alledged to have fpoken

thefe words. And yet that the defender's innocency,

as to the acceffion or knowledge of that horrid

murder, may yet further appear, it is known to

many perfons, and to fome of the Members of this

prefent Parliament, that when Crcmwel was in Scot-

land, in anno 1650, notwithstanding it is known
what malice he had to the defender at that time,

in this particular he expreffed himfelf concerning

the Marquis of Argyle, That be thought him a man
that had neither courage nor honour to have been upon

H h h 2 fuib
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Jtub a bu/nnfs : And the defender thanks God he flanced, either put of Scripture, or Holy Writ the
had fo much honour and honefly, as in no wife to Hiftories of our own, or of other Nations, that a
be acccffjry thereunto, and to abhor the fame. fobject not having contributed to the faid ufurpa-

9. The defender ought to be affoilzed from the tion but to his power refifted the fame, when the
two lad Articles, as from all the other, from the faid unjud ufurpation prevailed, expelled the law-
year 1641, to his Majefty's coming home to Scot- ful Magi ft rate, detained the unjud ufurpation for
land, in anno 1650, becaufe of the ratification and many years, and tyrannized over the people when
oblivion contained in his Majefty's treaty at Breda, the lawful Magiftrate could not rule for the time or
and mod full and ample Aft of ratification and protect or help ; that the faid fubject for his compli-
oblivion at St. Jobnjton and. Sterling, anno 1650, ance, and ufing endeavours for necelTary, publick, and
and 1 65 1. felf-prefervation, mould be indicted of fo hi^h a

And in regard the deeds libelled are either fuch crime, is in all humility conceived without prece-
as preceded the Treaty and Adl: of oblivion, in anno dent or parallel, and quite contrary to the current
164.1, and were thereby pardoned and buried in of example and practice, that may be from Scrip-
oblivion ; or luch as intervened after the year 1641, ture and other Hi (lories adduced, and not fo fuita-

before his Majefty's home-coming, in the year ble to that goodnefs and natural clemency, where-

1650, during which time he is in his libel charged of his Majefty hath given fo abundant proof to o-
wtth feveral deeds which are irrelevant, and thers, even the Ufurpers and Invaders, and who
•whereof the defender is mod innocent. And for aided and abetted them, without envy be it fpoken •

fuch publick actings as the defender is charged with and which is not only mod agreeable to his Maie-
and had accefiion to, the defender is alfo fecured fty's gracious inclination, but very fuitable to that
and pardoned by his Majefty's treaty, and gracious advice given by his royal father to him ; in whofe
condefcendance at Breda, which was alfo thereafter words, in one fection, there are as follows, Tour
ratified in Parliament; or are deeds of necelTary Prerogative is bejl Jhewed and exercifed, in remitting

compliance, both for the publick and felf-prefer- rather than in exaRing the rigour of the Law, than
Vation in that unhappy juncture. Which compli- which nothing is worfe. In refpect whereof, and of
ance, as it was fore againft his inclination, if it had the defences above-mentioned, the defender ought
been in his power to have helped it, fo it is not more to be affoilzed from this Libel, and the whole Ar-
than whole Kingdoms did, and far lefs than many tides therein contained,

condefcended to : It is in all humility expected,

that the defender fhould not be brought under the See State-Trials, Vol.W. pag. 428., 420, 430 and
compafs of law for the fame, which were as to 431. for Bp. Burnet's Account of the further Pro-
make him the Angular fuffcrer in fo univerfal a ceedings on this Trial ;* and the Marquis's fpeech
guilt; fo there can be no precedent therefore in- on the Scaffold.

* The Author of an Jpologc/ical Relation of the particular Sufferings of the faithful Mini/try anil Profeffors of the Church of
Scotland, fmce Auguft, 1 660, in pag. 78, 79, 80, 81, and 82. gives the following Account of the Proceedings againil this
Nobleman.

This his compliance with them, at that time, by fitting in their Judicatories, and their concurring with his advice and counfel
for the good of the land that was now under their feet, is the only particular ground upon which his fentenceis founded ; and the
particular fpecial caufe pretended, for which he was condemned to lofe his head as a Traitor, and to have his head put up on the
top of the Toll booth, as an eminent Traitor. A fentence, which queftionlefs, at firft view, may make all men of underftanding
aftonimed, and to wonder how ever it could have entered into the mind of the Parliament of Scotland, to fentence unto death
fuch a Peer of the Land, fuch an uf'eful Member of the Kingdom, and an Ornament ; upon fnch a ground, and for fuch a caufe.
But if thefe four particulars be confidered, the matter will yet appear more wonderful.

1

.

The matter of compliance with the Englijh at that time, was fo far from being accounted treafonable, that feveral of the
Lawyers, (among whom was one Sir "John Fletcher, who was now advanced to be his Majefty's Advocate, and did accufe this

worthy Nobleman of Treafon) did fwear and fubferibe an oath, to be faithful unto the Government, as it was then eftabliflied,

without King and Houfe of Lords. Now if there had been treafon really in this deed, either by the civil law, or by the mu-
nicipal laws of the land, would not the lawyers have perceived it, whofe daily work and ftudy the laws are ?

2. If this had been the deed of this nobleman alone, the matter had been lefs to have been wondered at ; but it being fuch'a
deed whereof few of the Nobles of Scotland were altogether free, yea, whereof many of the Members of Parliament his Judges
were guilty, the matter is beyond a parallel. It is hard to make focios criminis fit as Judges and condemn the accufed, reafon would
require that the table mould be purged. Is it not ftrange for a Parliament to condemn one for fuch a fault, for which many of
their own Members might with as much juftice and equity be condemned? And is it not ftrange, how they being by their own
confeffion Traitors in ihe higheft degree, could fit and judge others ? It is true, it will be replied, That his Majefty might par-
don whom he pleafed : But then it will evidently appear, that not this, but fomething elfe was the caufe of this worthy noble-
man's death. Whatever may be faid in point of law, yet it will be a difpute in point of confeience, If Kings may pardort
fuch crimes as do deferve death by the law of God, or if fuch crimes which Kings may pardon, of their own accord, and ac-
cording to their own good pleafure, do before the Lord deferve death ?

3. If the Parliament had thought this particular worthy to bear fo much ftrefs, why would they have fpent fo much of
their time in fearching for other grounds to go upon ? And why did they not make ufe of this at the firft ? But it is like this

had never once been mentioned, if they had been able to faften treafon upon any other of his aftions. And this makes it fo
much the more to be w. ndered at, that they would condemn fuch a nobleman for fuch a particular, which they would never
once have named, if they could have done their intended work otherwife.

4. Is it not ftrange, that of all the compilers of Scotland, there was not one, except this nobleman, impannelled upon this

account, much lefs put to death ; yea, is it not ftrange that thofe noblemen were never once queftioned, who being defired by
General Monk, when he was entering England with his army to encounter Lambert, did abjure King Charles and his intereft, and
this nobleman mutt die? Yea, is it not yet more ftrange that one William Purees, who by complying had occafioned almolt

ruin to many noblemen, burghs and gentlemen, (hould have been abfolved by Aft of Parliament, (as might be cleared, if

there were a table of the uiiprinted Afts fet down after their Afts, as is done always in other Parliaments) and yet this noble-

man mutt be lentenced to death, for complying for the good of the Country ?

But to fpeak unto the bufinefs in point of law, let theie four or five particular Quaere's be confidered, and then any ihall be
able to pciceive the iniquity of this fentence.

1. By what Aft of Parliament is fuch a deed as this condemned as treasonable ? By what municipal law can any Member of
the Kingdom be challenged upon the account of treafon, for treating with a conqueror for life and liberty ; and for fitting iri

his CQuni'els fur the good of tne country, after that he, with the reft of the body of the land, had fought in the defence of King
and Country till no more could te done ; after the whole land had been overcome in feveral battles, and wholly over-run : and
had acted nothing for the advantage of the enemy, and difadvantage of the King and Country, before the viftory obtained ;

but in all points had carried as became a loyal fubjeft,: contributing all the help by arms and counfel which was required?

V>'haf Aft of Parliament declareth fuch a deed as this treafonable, and fuch a fubjeft to deferve death as a Traitor ?

2. Was
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2. Was there ever fuch a Praclique in Scotland fince ever there was a King in it ? Several times was the Kingdom df Scotland

over ran by the Kingdom of England, panicularly in the days of Bdliol, arid at that time King Edward cauftd the Nobles of

Scotland 10 fwear allegiance unto him. But when Bruce came to be King, was there any of the Nobles queftioned for trealbri

upon that account ? And feeing there can no inftance be prpduccd out or theHiftory oi Scotland, fince ever it was a K ngdom.
that any fubjeft, nobleman or other, was accufed of high-trfcafon, for fuch a caufe, furely this nobleman's cafe was unparallel'd.

3. Is not this ftrange, confidering what the principle of Royalifts is ? They fay, That Cor.aueJl givetba juJI title to a crown ;

fo faycth D. Fernet, 'rnifteus, and Max-wel'; in his Sacro-Sanila Regum Majejlai, cap.tj. And by this principle, Cnimxel was
the lawful fupreme Governor of the Kingdom of Scotland, and had juft title and right to the crown thereof, having now con-

quered the fame. And if this principle of theirs be true (which is much queftioned by their oppofites) no compliance with

him, could by any law in the world, be treafon againft any Prince whatfoever; for obedience unto, and concurrence with, a

lawful fupreme Magiftrate, can be treafon againft no man living : How then could this nobleman be challenged upon the ac-

count of treafon for compliance ? Let all the Royalifts anfwer this, without contradicting themfclves, if they can.

4. Is there any lawyer who can produce fuch a definition of treafon againft a Prince, or a fupreme Magillrate, out of the

civil law, as will condemn the deed of this worthy nobleman, and malce compliance with a Conqueror for the good and fafety

of the Country, after all means of Defence are broken and loft, an aft of treafon ? And fince the civil law can condemn no
fuch deed as treafonable, the fentence given out againft this nobleman, malt be without all warrant of law.

5. Are there not many Countries, Kingdoms and Cities that have been over-run by their enemies, and have had their own
lawful Governors put from them, and fo have been forced to live under the feet of ftrangers ? And hath it not been ufual for

them to comply with fuch as had the prefent power in their hand, for their own fafety and the good of the place ? And was it

ever yet heard, that fuch were accufed and condemned of treafon againft their own lawful Governors, thruft from them fore

againft their wills, for any fuch compliance i And is it not wonderful that this eminent nobleman ihould become a preparative

to all the world ?
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XXIX. The Trial of the Lord MORLEY, for Murder,

Jlpril 30^ 1666. 18 Car. II. before the Houle of Lords, j

MEMORANDUM*, That upon Sa-

turday the 28th of April, 1666, Anno

18 Car. II. all the Judges of England,

^ __ viz. myfelf, J. K. Lord Chief-Juftice

oi^ih^King's Bench ; Sir Orlando Bridgman, Lord

Chief-Jtiftice of the Common-Pleas; Sir Matthew

Bales, Chief- Baron of the Exchequer ; my brother

A:kins, brother Twifden, brother Tyrell, brother

Turner, brother Browne, brother Windham, brother

Archer, brother Raynsford, and brother Morion,

met together at Serjeant's-Inn in Fleet ftreet ; to

confider of fuch things as might in point of Law,

fall out in the Trial of the Lord Morley f ; who
was on the Monday to be tried by his Peers for a

murder : and We did all una voce refolve feveral

things following, par. 1. Firft it was agreed, that up-

on the letter of the Lord High-Steward directed to

u?, we were to attend at the Trial in our fcarlet

Robes, and the Chief-Judges in their Collars of SS,

which I did accordingly. But my Lord Bridgman

was abfent, being fuddenly taken with the Gout ,

the Chief- Baron had not his Collar of SS, having

left it behind him in the Country; but we all were

in fcarlet, but no body then had a Collar of SS,

but myfelf, foT the reafons aforefaid.

2. It was refolved, that in cafe the Peers who are

Triers, after the evidence given, and the Prilbner

withdrawn, and they gone to confult of their ver-

dict, fhould defire to fpeak with any of the Judges

to have their opinion upon arty point of Law, that

if the Lord Steward fpoke to us to go, we fhould

co to them •, but when the Lords afked us any que-

flion, we fhould not deliver any opinion, but let

them know we were not to deliver any private opi-

Kclyng's Reports, page 53.

hibn, without conference with the reft of the judges,
and that to be openly done in Court. And this

notwithftanding the precedent in the cafe of the Earl

of Caftlehaven, was thought prudent in regard of

ourfelvcs, as well as for the avoiding fufpicion,

which might grow by private opinions, all refolu-

tions of Judges being always done in publick.

3. Although we were not all agreed in the pre-

cedent of the Lord Dacres cafe, cited by Sir Edw.
Coke, in the Pleas of the Crown, p. 29. fjf 30.
that the Judges may deliver any opinion in open
Court, in the abfence of the Prifoner ; yet it was
agreed, that if the Lord Steward fhould, in open
Court, demand any of our opinions in any thing;

though in the abfence of the Prifoner, we were to
give anfwer to the queftiori, the Lord High-Steward,
fhould demand of us; we being call'd to affift the

Court, and the demand of any queftioh in fuch cafe

being rtferr'd to the difcretion of the High-
Steward.

4; It was refolved by us all, that in cafe any of
the Witneffes which were examined before the Co-
roner, were dead of unable to travel, and oath made
thereof, that then the examinations of filch Wit-
neffes, fo dead or unable to travel, might be read ;

the Coroner firft making oath that fuch examina-
tions are the farne which he took upon oath, with-

out any addition' or alteration whatfoever.

5. That in cafe oath fhould be made, that any
Witnefs who had been examined by the Coroner,

and was then abfent, was detained by the means or
procurement of the Prifoner, and the opinion of
the Judges afked whether fuch examination might
be read ; we fhould anfwer, that if their Lordlnips

were

* Aclyng s Keporls, page 53.

f Fide Moor's Reports, 62 1 . Refolved by all the Judge?, that on a Trial by Peers, the Prifoner caJinotchallenge any of the

Peers that- are returned on his Jury.
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were fatisfied by the evidence they had heard, that

the Witnefs was detained by means or procurement

of the Prifoner, then the examination might be

read ; but whether he was detained by the means

or procurement of the Prifoner, was matter of fact,

of wh.ch we were not Judges, but their Lord-

ihips.

6. Agreed, that if a Witnefs who was examined

by the Coroner be abfcnt, and oath is made that

they have ufed all their endeavours to find him and

cannot find him, that is not fuffkient to authorize

the reading of fuch examination.

7. Agreed, that no words, be they what they

will, are in Law fuch a provocation, as if a man
kill another for words only, wiil diminifh the offence

of killing a man, from murder to be manflaughter.

As fuppole one call another fon of a whore, or give

him the lye, and thereupon he to whom the words

are given, kill the other, this is murder. But if

upon ill words, both the parties fuddenly fight, and

one kill the other, this is but manflaughter, for it is

a combat betwixt two upon a fudden heat, which

is the legal delcriptoin of manflaughter*: and we
were all of opinion' that the Statute of I Jac. for

ftabbing a man, not having firft ftruck, nor having

any weapon drawn,, was only a declaration of the

Common Law, and made to prevent the inconve-

niencies of Juries, who were apt to believe that to

be a provocation to extenuate a murder, which in

Law was not.

8. Agreed, that if upon words two men grow to

anger, and afterwards they fupprefs that anger, and

then fall into other difcourfes, or have other diver-

iions for fuch a fpace "of time as, in reafonable in-

tendment, their heat might be cooled, and fome

time after they draw one upon another, and fightf

,

and one is killed, this is murder; becaufe being at-

tended with fuch circumftances as is reafonably fup-

pofed to be a deliberate aft, and a premeditated re-

venge upon the firft quarrel; but the circumftances

of fuch an aft being matter of faft, the Jury are

Judges of thofe circumftances.

Lord High-Steward's Commiflion.

CArolus fecundus Dei gratia Ang. Scot. Fran. &
Hiber. Rex, fidei Defenfor. &c. Chariffimo

Confanguineo & Conciliario noftro Edwardo Comiti

Clarendon Dom. Cancellar. Anglias Salutem. Scia-

tis quod cum Thomas Dom. Morley & Mount-

eagle nuper de parochia S. Egidii in campis in Com.
Midd. coram nobis apud Weftm. de felonia & mur-

dr. per ipfum Thorn. /Dom. Morley & Mount-

eagle commiff. & perpetrat. per Sacram. probor.

& legal. Horn. Com. prasd. indiftar. exiftit. Nos
confiderantes quod Juftitia eft Virtus excellens &
Altiffimo complacens, eaq; prae omnibus uti volu-

riius, ac pro eo quod officium Senefcalli Angliae cu-

jus prefentia pro Adminiftratione Jufticiae & execu-

tione tjufdem in hac parte firm, requiritur (ut acce-

pimus) jam vacat, de fidelitate, prudentia provida,

Circumfpeftione & Induftria veftris plurim. confi-

dentes, ordinavimus & conftituimus vos ex hac caufa

fenefcallum Angliae ad officium illud cum omnibus
eodem officio in hac parte debit. & peitincn. (hac

vice) gerer.d. occupand. & exercend. Dames &
Concedentes vob. tenore prefentium plenam & fuf-

ficientem poteftatem & authoritatem & mandat. fpe>

dale indiftament. pred. eundem Thomee Dom. Mor-
ley & Mounteagle concernen. cum omnibus illud

tangen. a deleft. & fidel. noftro Job. Kelyng Milite

Capital. Jufticiario noftro ad placita coram nob. te-

nend. & affign. in cujus Cuftodia remanent, recipi-

end. & illud infpiciend. & ad certos diem & locum
quos ad hoc providitis ipfum Thomas Dom. Morley
& Mounteagle coram vobis evocand. & ipfum fu-

perinde audiend. & examinand. & refpond. compel-
lend. ac fine debito terminand. Nee non tot & to-

ties Dom. proceres 6k: Magnates hujus regni noftri

Angl. ejufd. Thomse Dom. Morley & Mounteagle
pares per quos rei Veritas in hac parte melius fciri

poterit ad diem & locum pred. ex caufa pred. coram
vobis comparere aftringend. veritateq; inde comper-
taad Judicium per vos inde Senefcall. noftrum An-
gl. in hac parte reddend. fecundum Legem & Con-
fuetudinem regni noftri AngliEE (.hac vice) verfus

prjefat. Thomam Dom. Morley & Mounteagle pro-

cedend. fententiend. adjudicand. & Executionem in-

de fieri prsecipiend. Ceteraq; omnia & fingula qua2

ad officium Senefcalli Anglise in hac parte pertinent

& requiruntur (hac vice) faciend. exercend. & ex-

equend. Et ideo vob. mandamus quod circa prae-

miffa diligenter intendatis ac ea fac. & exequamini

in forma pred. Damus autem univerfis & finguiis

Ducibus, Marchionibus, Comitibus, Vicecomicibus

Baronibus, & aliis Officiariis, Miniftris & Ligeis

noftris quibufcunq; tenore prasfentium firmiter in

Mandatis quod vobis in executione praemifibrum in-

tendentes fint confulentes, affiftentes, obedientes &
auxiliantes in omnibus prout decet. Mandavimus
enim praefat. Capital. Juftiar. noftro pred. quod In-

diftament. prsed. cum omnibus illud tangen. ex

caufa prsed. vobis deliber. Mandavimus etiam Lo-
cumtenenti noftro Turris noftr. London, five ejus

Deputat. ibidem quod ad certos diem & locum quos

ei fcire fac. praefat. Thomam Dom. Morley &
Mounteagle coram vobis venire fac. In cujus rei

Teftimonium has literas noftras fieri fecimus paten-

tes, tefte meipfo apud Weftm. duodecimo die A-
prilis Anno Regni noftri decimo oftavo.

Per ipfum Regem propria manu ftgnati

Barker.

Breve de Certiorari.

CArolus fecundus Dei gratia dileft. & fidel. no-

ftro Joh. Kelyng Milit. Capital. Juftic. noftro

ad placita coram nobis tenend. affign. Salutem. Vob.

mandamus quod quoddam Indiftament. de Felonia

& Murdro unde Thomas Dom. Morley & Mount-

eagle nuper de parochia S. Egidii in Campis in com.

noftro Midd. in noftra curia coram nobis apud

Weft, indiftat. exiftit, & penes vos in cur. noftra

jam. remanen. cum omnibus ill. tangen. Chariffima

Con-

* ftie Cromfton's Jujlice 23. a. i. Two play at tables, and fall out fuddenly, and one with a Dagger kill the other. If

there be a quarrel, and a reafonable time before they fight, it is murder. '
'*

+ Two fall out fuddenly, and fight prefently, and one kill the other, it is but manflaughter : fo if after they have quarrelled,

they prefently go into the field and fight, one kills the other, 'tis but manflaughter; for all is one continued aft of fury.

But if two fall out fuddenly, and before any blows, prefently appoint to
.
go to the field and fight, and one kill the other, this

is murder ; becaufe it appeared by choofing a fit place to fight, their reafcm was above their paflion, and fo a deliberate aft.

I'iJc Crumptm's Juflice, fags 25

.
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Confanguineo & [Confiliar. noftro Edwardo Co-

miti Clarendon, Cancel I jr. noftro Angl. & hac vice

Senefcallo Angl. Tub figillo noftro deliberecis indi-

late, una cum hac brevi ut ipfe Senefcallus infpecYit

Indiftament. prsed. & ceteris ill. tangen. ulterius

inde (hac vice) fieri fac. quod de jure & fecundum

Legem & Confuetudinem regni noftri Angl. firmit.

faciend. Telle, &c.
Barker.

Breve de venire fac.

CArolus fecundus, &c. dilecto & fidel. noftro

Joh. Robinfon Militi & Baronetto Locumte-

nenti Turris noftr. London, vel. deputat. fuo ibidem

Salutem. Vobis mandamus quod Thomam Dom.
Morley & Mounteagle nuper de parochia S. Egidii

in Campis in com. noftro Midd. de Felonia & Mur-

dro indictat. & veftra in Cuftodia infra Turrem no-

ftram London, prasd. detent, coram Chariffimo

Confanguieo & Confiliar. noftro Edwardo Comiti

Clarendon Dom. Cancellar. noftro Angl. & hac

vice Senefcallo Anglice ad certuni diem & locum

quos idem Senefcallus vibis fcire fac. fuper prae-

miffis refponfur. falvo & fecure venire fac. Et hoc

nullatenus omittatis. Tefte, &c.
Barker.

EDwardus Comes Clarendon Dom. Cancellar.

Angl. & hac vice Senefcallus Angl. Joh. Ke-

lyng Militi Capitali Juftic. Dom. Regis ad placita

coram ipfo Rege tenend. affign. Salutem. Virtute Li.

terarum Dom. Regis Patentium mihi direct. vobis

mando firmiter injungend. quod quoddam Indifta.

mentum de Felonia & Murdro unde Thomas Dom.
Morley & Mounteagle nuper de parochia S. Egidi l

in Campis in com. Midd. in cur. Dom. Regis coram

ipfo Rege apud Weftm. indictat. exiftit, & penes

vos in cur. prsed. jam remanen. cum omnibus ill.

tangen. adeo plane & integre prout coram dido

Dom. Rege nuper capt. fuitquocunq; nomine prsed.

Thomas Dom. Morley & Mounteagle nuncupetur,

in eodem coram me praefat. Senefcallo fub figillo

veftro apud Weftm. in magna Aula placitor. ibidem

die Lunae (viz.) tricefimo die inftantis menfis Aprilis

ad horam odtavam ante meridiem, ejufq-, diei libe-

retis una cum hoc prascepto ut ulterius iade fieri fa-

ciam. quod de jure ac fecundum Legem & Confue-

tud. Regni Angl. fuerit. faciend. Dat. fub figillo

meo apud Weftm. 14. Die Aprilis Anno Regni

Dom. Caroli fecundi, Dei gratia Angl. Scot. Fran.

& Hiber. Regis fidei Defenforis, &c. decimo octavo.

For Senefcallum,

Fan/haw.

Dwardus Comes Clarendon Dom. Cancellar.

Angl. hac vice Senefcallus -Anglise Joh. Ro-

binfon Militi & Baronetto Locumtenenti Dom. Re-

gis Turris fuas London, vel Deputar. fuo ibidem

Salutem. Virtute Lieterar. Dom. Regis Patent, mi-

hi direft. tibi mando firmiter injungendo quod Cor-

pus Thomae Dom. Morley & Mounteagle nuper de

parochia S. Egidii in Campis in com. Midd. in Pri-

fona Dom. Regis fub Cuftodia tua detent, ut dicitur,

una cum caufa detentionis fuae quocunq; nomine

idem Thomas Dom. Morley & Mounteagle in eo-

dem cenfeatur, habes coram me prasfato Senefcallo,

apud Weftm. in magna Aula placitor. ibidem die

4 2 3
Lunae (viz.) 30. die inftantis menfis Aprilis, ad
horam octavam ante meridiem ejufdem diei, ad fub-

jiciend. & recipiend. ea omnia quas Cur. Dom. Re-
gis de eo tunc ibidem confideraverit, in hac parte,

& habeas ibi tunc hoc prasceptum. Dat. fub figillo

meo apud Weftm. 14 die Aprilis, Anno Regni
Dom. Car. fecundi Dei gratia Angl. Scot. Fran. &
Hiber. Regis Fidei Defenforis, &c. 18.

Per Senefcallum,

Fanjhaw.

K

E

Dwardus Comes Clarendon Cancellar. Angl.

hac vice Senefcallus Angliae Rogero Harfnett

Arm' fervien. Dom. Regis ad Arma Salutem. Vir-

tute Literar. Dom. Regis Patent, mihi direct, tibi

mando firmiter injungendo quod fummoneas tot &
toties Dom. Proceres & Magnates hujus Regni
Angl. Thomas Dom. Morley & Mounteagle nuper

de parochia S. Egidii in Campis in Com. Midd. Pa-

res per quos rei Veritas de Felonia & Murdro unde
idem Thomas Dom. Morley & Mounteagle indic-

tat. exiftit, melers fciri potuit quod ipfi perfonalir.

compereant coram me praefat. Senefcallo apud
Weftm. in Com. Midd. in Magna Aula placitor.

ibidem die Lunas (viz.) 30 die inftantis Menfis

Aprilis ad horam octavam ante Meridiem ejufdem

diei ad faciend. tunc & ibidem ea quae in hac parte

fuerint faciend. & habeas ibi tunc nomina prasdietor.

Dom. procerum, & Magnat. & hoc prjecept. Dat.

fub figillo meo apud Weftm. &c.

Per Senefcallum,

Fanjhaw;

THE Lord-Chancellor being then Lord-
Steward, came from Worcejter-houfe in his

coach, having (befides his ufual attendance) Sir

John Eaton, his Majefiy's chief Gentleman-Ufher,

carrying a white ftaff nine foot long ; and Sir Ed-
ward Walker, Garter King at Arms in his Coat of

Office, attending on him. And he was met at Weji-

minfler-hall-gate with five Maces more, who all went
before him into the Court, where he took his place

in a Chair of State ; the five Maces placed themfelves

on each fide of the State ; and Serjeant Lee went
into the body of the Court, and there laid down his

Mace ; and he fupplied the place of Marfhal or

Crier of the Court. Sir John Eaton with the white

Staff, and Sir Edward Walker flood at the lower-

end of the State ; Sir John Eaton on the right-hand

of the Lord-Steward, and Sir Edward Walker on
the left.

The Clerk of the Crown in Chancery, ftanding

at the lower-end of the Court, with three obeifances

coming up, to the Lord-Steward, on his knee pre-

fented the Commiffion unto him.

Sir Thomas Fanfhaw, Clerk of the Crown in the

King's-Bench with the like reverence, came and re-

ceived the Commiffion from the Lord-Steward, and

returned to his place in the midft of the Court.

Serjeant Lee, after an O-yes, made Proclamation,

viz. the Lord High-Steward of England, doth

command all perfons to keep filence, while his Ma-
jefty's Commiffion is reading.

Sir Thomas Fanjhaw read the Commiffion.

Then Sir John Eaton and Sir Edward Walker
carrying the white Staff between them, on the knee

prefented it to my Lord-Steward, and he delivered

it
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it back to Sir John Eaton, who placed himfelf with

it on the lower-end of the State, on the right-hand

of the Lord-Steward, and Sir Edward Walker on

the left, on a feat even with the body of the Court,

having a fpace between them for the Lord-Steward

to fee the Prifoaer ; on which feat alfo fat the Clerk

of the Crown in Chancery, and Mr. Kips, the Seal- -

bearer, the Seal being laid at the lower-end of the

State before the Lord- Steward.

O-yes again, -and Proclamation made; The Lord
High-Steward of England doth command all per-

fons whatfoever, except Peers, Privy-Counfellors,

and Judges to be uncovered.

Serjeant Barcroft called to make return of the

precept to him directed, who came into the body

of the Court, and delivered it to Sir Thomas Fan-

fhaw, and he read the return on the backfide of the

precept.

O-yes again, and the Lords required to anfwer to

their names.

The Lords Triers called by the lift, Mr. Water-

houfe, affiftant to Sir Thomas Fanfhaw, reading their

names, and Serjeant Lee calling.

John Lord Roberts, Keeper of the Privy-Seal.

Edward Earl of Manchejler, Lord-Chamberlain.

Henry Lord Arlington, Secretary of State.

Aubery Earl of Oxford,

William Earl of Bedford.

James Earl of Suffolk.

Richard Earl of Dorfet.

John Earl of Exeter.

John Earl of Bridgwater.

James E. of Northampton.

Henry Earl of Peterbo-

rough.

Earl of Thanet.

Nicholas Earl of Scarf-

dale.

John Earl of Bath.

William Earl of Craven.

Thomas Vifcount Fal-

conbridge.

John Vifcount Mor-
daunt.

Philip Lord Wharton.

William Lord Paget.

William Lord Maynardi
Francis Lord Newport.

John Lord Lucas.

Charles Lord Gerrard.

John Lord Berkley.

Horatio'Lord Town/bend.

Anthony Lord Afhley.

John Lord Frejhevile.

O-yes again, and the Lieutenant of the Tower

called, to make return of his precept, and bring in

his Prifoner.

The Prifoner brought to the Bar, and the precept

delivered to Serjeant Lee, and by him to Sir Thomas

Fanjhaw, who read the return on the backfide of

the precept.

Then the Lord -Steward made a fpeech to the

Prifoner, telling him the caufe of his being brought

thither.

The Indictment read by Sir Thomas Fan/haw, and

the Plea made in the King's -Bench, where he had

pleaded Not guilty, and put himfelf upon his peers.

Then the Lord-Steward made a fpeech (by way

of charge) to the Peers.

O-yes, and Proclamation made ; If any will give

evidence for our fovereign Lord the King, againft

Thomas Lord Morley and Mounteagle, they ftiall be

heard ; the Prifoner ftands at the Bar upon his deli-

verance.

Lord-Steward fair!, he heard the Lord Morley

was lame, and therefore bid the Lieutenant of die

Tower fet a chair for him to eafe himfelf.

Lord Morley defired to be heard, but the Lord-
Steward told him, that it was ufual to hear the evi-

dence firft, and after that he might and fhould be
heard any thing he had to offer ; whereupon he fat

down.
Serjeant Glynn, the King's eldeft Serjeant opened

the Indictment, then Mr. Attorney-General Pal-
mer.

Several Witneffes examined ; the Prifoner afking

them what queftions he pleafed.

Two Witneffes fwore, that the Lord Morley run

him into the head.

One Witnefs fwore a former grudge *.

Another, that when he had run Mr. Haftings

through the head, he fwore God-damme, I promis'd
thee this, and now I have given it thee. And that

the quarrel begun at the Fleece-Tavern about an Half
Crown, that the Lord Morley faid, he had laid

down.
Mr. Solicitor-General Finch defired the deposi-

tions of fome Witneffes taken before the Coroner,

(who were fince dead) might be read ; which the

Prifoner oppofed, defiring that.no evidence might
be given againft him, but face to face.

The Lord-Steward demanded the opinion of the

Judges, who by the Lord Chief-Juftice Kelyng de-

livered their opinion; that upon proof made that

the Witneffes were dead, and oath by the Coroner,

that the depofitions were unaltered, they ought to

be read ; which was done.

The depofitions of three Witneffes read.

Serjeant Maynard defired, that the depofitions of

a material Witnefs taken at the Coroner's Inqueft,

(who had now abfented himfelf, fo that they could

not find him) might be read.

The Prifoner oppofed it, and the opinion of the

Judges being required; the Lord Chief-Juftice de-

livered the opinion, That if the Court upon any

evidence were fatisfied, the Witnefs was withdrawn

by the procurement of the Prifoner, the depofition

ought to be read, otherwife not. Whereupon
Thomas Harding fworn, depofed, that Thomas

Snell, his apprentice was lately run away from him,

and that his fellows faid, he told them, before he

went away ; that the Lord Morley's Trial was to be

fliortly, but he would not be there.

The Court not thinking this evidence fufficienr,

the depofition was not read.

Lord Morley defired fome witneffes might be

heard on his fide, on his behalf, who were admit-

ted, but not upon oath.

Lord Morley heard to fay what he pleafed for

himfelf..

Mr. Sollicitor fumm'd up the evidence as follows,

viz.

3 April

* Mr. Haftings and his brother had fome time before met Lord Murky in the ftreet, and grofsly affronted him; whereupon Lord
Morley complain'd to the Houfe of Peers, who order'd them firft into cuftody, and then committed them to the Tomer, from
whence they petitioned the Lords, whp difcharg'd them upon their entring into Recognizances for their good behaviour.

Lords Journals of that time.

Fide
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April 30, 1666.

The Speech of Sir Heneage Finch, Knt. the

King's Sollicitor-General, at the Trial of

the Lord Morley (the Earl of Clarendon,

Lord-Chancellor, being then Lord High-

Steward of England, pro tempore) who
fumm'd up the Evidence, &c*

THATa man is (lain, is not denied by my Lord

Morley: the manner how it came to pafs, we

have proved for the King. His Lordfhip hath en-

deavoured by his witneffes, to difference the cafe in

fome circumftances : the queftion will now be re-

duced to this •, whether this fact be murder, as it is

charg'd upon him in the Indiftment, or .any lefs

offence than that ; in which I fee, my Lord Morley

placeth his hopes, that it will fall. My Lord, be-

caufe that this is a queftion of Law, arifing from

fact j I will, with your Grace's permiffion, and the

favour of my Lords the Peers, prefume in the

firft place, to lay down fome principles, or conclu-

fions in Law, wherein, I think, I am not deceived

;

and would be loth to prevaricate in a cafe of blood.

And when 1 have laid down the conclufions, I fhall

proceed to apply them to the fact now in proof be-

fore you, and compare it to fuch a proof, as his

Lordfhip hath produc'd. There are in Law but

three cafes imaginable, which are any way capable

of excufe for the death of a man. Thefe are, Firft,

when a man kills another in his own defence. Se-

cond, when he doth it upon mifadventure, and meer

accident, third, when he doth it in heat of paf-

fion, or any fudden adventure, (for that which is

done in profecution of Juftice, hath no affinity with

the prefent queftion). The two firft of thefe do

excufe a toto, 'tis not fo much as felony ; the laft

a tanto, 'tis felony, but within Clergy. But

yet, my Lord, the Common Law, the antient

Common Law of England, would not endure to

hear of any excufe at all for the death of a man.

By the antitnt Law, before the Statute of Marl-

bridge, he that killed a man in his own defence ; and

after that till the ftatute of Gloucefter, he that had

killed-a man by the moft innocent misfortune in

the world (the glance of an arrow, or any thing elfe

than that) muft have died for it, as a murderer.

For, murder is a fin fo contrary to the genius and

temper of the Englijh nation, that whatfoever

looks but like it, hath ever been profecuted by our

Law, by a moft ftricf. and fpeedy vengeance.

"When the Law began to let in fome kind of excufes

in thefe cafes, yet they were circled in with as wary

cautions and obfervations ; and bound and limited

with as nice diftindtions and differences, as could be.

And therefore, he that kills a man fe defendendo,

muft not plead, that he did it fo ; but he muft plead

r,ot gUihy : for it is a maxim in the Law, that the

death of a man can never be juftified ; nay, the Jury

cannot find him to be fe defendendo, but they muft

find the fpecial fact, and leave it to the Court to

judge, whether it were fe defendendo, as in circum-

ftances. For if the fad be fo, that the man did not

fly to the wall, or his laft lefuge, before he did

give (he mortal wound, he is a felon ftill. He that

kills a man by accidenr, or mifadventure, muft

take care, that the action he was about, were ab-

folutely lawful and neceffary too : for if there were

an unneceffary meddling with edge-tools, or fire-

arms ; if there were unneceffary recreation jn the

act, which produc'd this event, he is refponfible to

the Law for the utmoft confequence. And at this

day, if a man that kills another in the city, efcapes

out of the city, the city is to be amere'd (or letting

a notorious malefactor efcape. Hitherto your
Lordfhips fee, that in thefe two "cafes, which are

moft pardonable of any, yet the Law is very fe-

vere ; and therefore in cafes of an higher nature,

it is ftill more rigorous. Now becaufe the hope of
this cafe, is, that it will end in manflaughter, and
becaufe that manflaughter is only diftinguuTiec! from
murder, in that it is not defigned, but otherwife,

it is in itfelf an act as wilful and as violent, (though

hot fo malicious) and fo borders upon niurutr : I

fhall proceed to fhew your Lordfhips how the Law
watches upon manflaughter, with all the jea.oufies

and cifcumfpections imaginable; and therefore, it is

an undoubted principle of Law (and all the men in

England hold their lives upon very mifcrable ten ,

if it were otherwife) if any man fhall meet a man
in the ftreet, and kill him without any vifibk provo-

cation, the Law fuppofeth there was malice prece-

dent, and judgeth this act murder. Secondly, as it is

murder, to kill without any provocation, fo if the

provocation be flight and trivial, it is all one in Law,
as if there were none. For the Law of England al-

lows no man, to value himfelf at fuch a rate, as if

the blood of his neighbour were a fit facrifice to ex-

piate every mean and flight affront. This was the

cafe, that fell out in the time of the moft reverend

Chief-Juftice, the Lord Popbam : A Gentleman of
Kent came by another, and made wry mouths and
laugh'd, and made fuch figns as ufually put men in-

to pafiion ; the other prefently fell upon him and
killed him ; and my Lord Chief-Juftice Popbam and

his brethren, deliver'd their opinions, that it was
murder : for this was not a competent provocation,

and the man was hang'd upon an appeal of murder.
thirdly, as no provocation makes it murder, and a

flight one, is all one with none ; fo if the provoca-

tion be great and high, and fuch, as might be ca-

pable of excufe in itfelf, yet if a man be not flain in

the very heat and bent of pafiion , if there be any
interval of time, as a night's reft, and fleeping up-
on it, the Law knows no fuch period: but if there

be fuch an interval, that the Law fuppofes the blood

might, and ought to have been cool'd again ; that

a man might have come to himfelf, and then he

falls on the perfon that gave him the provocation,

that which was pafiion at the firft, is malice at the

laft ; and that which would have been manflaugh-

ter then, is murder now. This I fubmit to your
Lordfhips judgments, who hear me now ; and if I

did not think the Law was clear in thefe points, I

would not prefume to affirm it in fo great and fo-

lemn an affembly. To come to the matter of fact j

I defire your Lordlhips to confider what Mr. Ha-
ftings hath done, and what he hath fuffered. Firft,

there appears to be fo little of provocation, that the

poor Gentleman, that is murder'd, offer'd any

man five pound to tell him what the quarrel was.

His Lordfhip makes his defence, that he hopes his

Peers will confider, that there is no other provoca-

tion than the half crown. I am forry for it. I am fure

the

Vol. VII.

* Taken from the Norfolk Collection, in xhe Royal Society Library.
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will

and

flain

the Laws of England, allow no man to take away

another's life for half a crown, without being guil-

ty of murder. The firft thing that is faid Mr.

Haftings fhould do, is this :
' he is in a manner fuf-

pefted, and hears my Lord quarrel about an

half crown, and faith, I wonder a perfon of honour

fhould make fuch ado about ah half crown, and

then throws down four half crowns upon the table

to make fatisfadtion : prefently fwords are drawn,

and Mr. Brommidge draws his firft, and hectors it

for my Lord : then they are put up again j there

is one interval, and recolle&ion of time. My Lord

proceeds to quarrel with Mr. Haftings, and calls his

fins to remembrance -, and knowing that Mr. Ha-

ftings had been guilty of killing a man not long be-

fore, prefently tells him, we come not here to ftab

folks ; which was a bitter reply. Mr. Haftings is

grieved to fee himfelf fo openly reproached by my
Lord, and could not chufe but tell him, he was a

Gentleman, (and furely Haftings is a confefs'd Gen-

tleman, and a noble name in this Kingdom, and

always muft be) but at laft goes a little farther,

and faith, as good a Gentleman as my Lord.

This is not comparable to laughing at my Lord,

nor to making wry mouths ; and yet if Haftings

had done this, and his Lordfhip had killed him for

it, he had (food guilty of murder. Obferve, I

befeech your Lordlhips, how Mr. Haftings is trea-

ted, he is four times drawn upon, twice by Brom-

midge in the houfe -, in the ftreet, Brommidge draws

upon him again ; and juft under the arch in Lincolns-

Jnn-fields he draws the fourth time. Now faith

Mr. Haftings, I have no quarrel to you, Captain,

if there be any, it muft be difputed between me
' and my Lord. This is not fuch a fpeech to make

a quarrelj but to prevent one ; what could a Gentle-

man do lefs, that found himfelf four times affaul-

ted ? For if he would decline the quarrel, the beft

way was to put Brommidge out of the cafe, as a

likely expedient ) when that would not do, to the

field they come. And here, my Lord Morley

hath produced fome witneffes, who being not to be

fworn, have faid freely, that Mr. Haftings prefs'd

Lord to fight, and faw him draw, and attack with

-the three on the other fide. Street faid, he refolved

to 1 fight my Lord; and another, that my Lord

faid he would not fight. This they bring, to make

my Lord Morley purely paffive, and only drawn

to fight. Under favour, we muft fubmit to the

judgment of your Grace, and your Lordfhips, his

Peers. The thing, that is faid here, is not proba-

ble. 'Tis plain, Mr. Haftings had faid, he would

«ive any man five pounds, that would tell him what

the quarrel was : would he that knew no quarrel,

have the blood of my Lord Morley ? But then,

compare this with the witneffes, which we have

brought, and fworn •, all three exprefsly fay, they

faw the fight, and the beginning of it. But with

fubmiffion to your Grace, a fight it cannot be cal-

led ; in truth, it is a direct aflaffiriation : for three

witneffes fwore, there were two upon one all the

while ; viz. upon Mr. Haftings. And Mr. Haftings

beincr thus prefs'd, fteps back to get a little ground ;

then my Lord takes him at the advantage, and fhor-

tens his fword, and run him in the head. Now they

that fay, my Lord Morley went away firft towards

his own houfe, have forgot that he came back again

and killed the man. I prefs this cafe upon the bare

want of provocation, becaufe the confequence is

great in Law : I prels it, as if the proof were to be

fet here, and no more were to be faid ; and do pre-

fume to affirm, it is malice in the Law, and mur-
der in his Lordfhip. But ye? we fhall not reft

here y but if we go a little farther, your Lordfhips

fee, here is malice apparent, malice confefi/d,

moft evident. As foon as Mr. Haftings was

my Lord Morley, with a moft defperate im-

precation, throws the fword upon him, God damn-

me, there you lie. Another fwears his Lordfhip

faid, I have promifed, and now you have it. Can
your Lordfhips doubt now, whether my Lord
killed Mr. Haftings with a deliberate hatred ? You
fee, he confeffeth, it was in difcharge of a promife •,

and my Lord is to be believed againft himfelf.

And the brother of the Gentleman hath made a fad

comment upon thefe words, and tells us, how the

promife arofe, and how it came to be perform'd.

Mr. Haftings tells his brother, that he once had the

unhappinefs to have a quarrel with my Lord,

many years ago, aim oft ten , and that fighting

with my Lord» he had the misfortune to give him
an hurt •, and though the witnefs fpeaks only out

of his brother's mouth, yet he teltifies, that his

brother told it. him in the anguifh of his fpirit, as a

fecret that troubled him, and which he did not tell

out of defign, but by way of lamentation. And
yet if Mr. Haftings had been found bleeding in the

field, and been afked who kill'd him, and had faid,

my Lord Morley had flain him ; it had been good
evidence, though no other witneffes were, and

though it came out of his own mouth. The brother

fwears farther, that my Lord Morley coming by,

and his brother paying his Lordfhip due refpect,

my Lord received it with fo much contempt, that

his brother faid prefently, he knew not what it

meant, I doubt he bears me a grudge. This was

a year and an half before his death •, but within a

quarter of a year before, the witneffes fay, his

brother, his father, and my Lord, were at an ale-

houfe ; no fooner was his brother gone down ftairs,

but when he came up again he finds my Lord, with

a fword drawn, and fwears that his brother then told

him, that my Lord was always urging him to

drink ; and then would feek all occafions he could

to give and take offence. So then, it feems, it was

my Lord's cuftom'to urge Mr. Haftings, and to give

him frequent provocations, as if he had fought an

occafion for manflaughter, that he might kill him
within the protection of the Law. This is the

moft defperate complication of malice, that can be.

To this purpofe, I fhall prefume to put a cafe

(which our books fpeak) and which will highly

concern the point, in this cafe. If my Lord Mor-
ley had fled to the wall, and had flain Mr. Haftings

when he had fled to the wall, that would not have

ferv'd his turn, as this cafe is ; for our books tell

us of one, who bore malice to another, and then

provok'd him to draw his fword ; feeing the fword

drawn, he fled away, to tempt the adverfary to purfue,

and ftill retir'd till he came to the wall ; now fee-

ing himfelf at his laft refuge, he thought to kill him
legally and fafely in his own defence. But fince

the pretence of Law was but an art to difguife the

malice of his heart, which he now executed freely,

the book fays it was murder : fo 'twill be here.

Your Lordfhips will give me leave on this occafion,

to tell you, that it is cither the misfortune, or the

juft reproach of fome Governments in foreign

States, that there are places abroad, where murder

is a cheaper fin than theft , and the fame people,

that will rife up in arms as one man, to purfue a

pilferer, will yet make a lane through the midft of

them.
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them, for the man-flayer to efcape. Hence ii comes

to pal's, that men are (lain every day for any thing,

foi tithing; infomuch that a learned Civilian wri-

ting'ol thole Kepublicks, tells us plainly, Frequen-

tioies fur.t hominum cades, quam nativilalcs. But

however it be in thele Commonwealths, yet we,

who have the happinefs to live under a monarchy,

(the bed of Governments) and under a King (the

bell ol monarths) have all our lives fecur'd to us,

by his M.jetty's own royal and immediate protec-

tion ; and therefore no corruption of manners will

ever be able, to bring this fin into fafhion and cre-

dit amonglf. us, nbthng will ever naturalize it here.

I do acknowledge to your Lordfhips (for why
fhoull I conceal any thing that makes for my Lord

M'jrlefi, advantage?) I do confefs that an affront,

oc. indignity offered to a Pter, is much more hei-

nous, than that which is offered to a private Gentle-

man. But 1 muft needs fay withal, that the Law
hath provided another manner of reparation for a

Peer,- than that which it gives a Gentleman. The
fame words that being fpoken of a Gentleman, will

bear no kind of action, when they are fpoken to a

Peer, become Scandalum Magnalum. The Peer re-

covers great damage ; the King inflicts fine or im-

prilonment : fo that upon the matter the offender is

bound in chains, and brought and laid at my Lord's

feet. ,
Now for him, whofe honour is.thus guarded

by the Law, to avenge himfelf by his fword, is a

moll unpardonable excufe: I do not pretend, I do

not offer to fay, that the killing of a man, is more
capital in cafe of a Peer, than would be in the cafe

o! a private Gentleman: but I do prefume to af-

firm, that no provocation in the world, can. make
that to be but manflaughter in the cafe of a Peer,

that would be murder in the cafe of a Gentleman ;

that is this cafe. Will your Lordfhips therefore

give me leave to turn the tables, and fuppofe Mr.
Hdjlings had killed my Lord Morley, upon fo flight

and grounJlefs a pretence; as fuppofe, my Lord
Motley, in his life-time, had with grief of heart

complained to his brother, that Mr. Hajlings did

bear him a fecret hatred, .becaufe in a former com-
bat, his Lord lliip had worfted Mr. Hajlings, and
given him an hurt : Suppofe, my Lord Morley had

long before this, complained farther, that he faw the

effect of Mr. Hajlings' & malice upon every occafion,

and when his Lord (hip did but offer to falute Mr.
Hajlings, and give him a refpeel, Mr. Hajlings re-

ceiv'd it fulknly and unmannerly, and leturn'd it

with contempt; fuppofe that his Lordlhip had

complai.i'd farther, that Mr. Hajlings did nothing

but feek oceafions and pretences of a quarrel 5 and
fuppofe that within a quarter of a year of my Lord
Morley'?, de.nh, Mr. Hajlings had been found in an

alchoufe, with my Lord Morley, and had there

drawn his fword upon my Lord ; and then my
Lord had complain'd to his brother, that he did be-

lieve Mr. Hajtings. would do him fome tnifchief,

fome time or other : And fuppofe, after all this,

that my Lord Morley had been flain juft in fuch a

manner, as Mr. Hajlings. hath been, would your
Lordlhip, would the Kingdom have thought this a

fufficitnt account for noble blood, if Mr. Hajlings

had been only found guilty of manflaughter^ and
efcap'd by his Clergy, and a burning in the hand ?

My Lords, the quality of an offender may ferve to

inhance the crime ; but fince the world flood, it ne-

ver was counted any abatement. The fame duty to

the King, the fame obedience to his Laws, the lame
Vol. VII.

reverence to human nature, the fame care to avoid

effufion of chrillian blood is expe&edfrom a Lord,
which is required from the meaneft Commoner of
England. 'Tis the cafe of all the people of Eng-
land, who are highly concern'd in the prefent exam-
ple ; if they put their truft in the Law, as the great

avenger of blood in the world ; and once find them-
felves deceived, who knows the confequence that

may follow ? What ftuds in private families ?

What maffacres it may produce at, laft ? And there-

fore, no doubt, But all the Kingdom will obferve,

and mark the ifiue of this day; and will be curious

to know, what will become of a Lord, in whofe
eyes the blood of a Gentleman hath been fo vile

and inconfiderable ; if it were poffible, I fay, if it

were poffible, that fo great a Tribunal as this,

fhpuld either miftake the faft, or mifunderftand the

Law, what Judicature is there left on this fide Hea-
ven, for mankind to rely on ? I pretend not to ag-

gravate the matter : this is the place where no de-
teftation of the' crime, no paffion of the Profecutor,

and no companion of your Lordfhips towards a

Peer of the Realm, is to have any ingredient in the

verdict. And therefore, having bbferv'd to your
Lordfhips, that there is malice imply'd by the Law,
and in a manner confefs'd by the party, befides the

direct and formal malice, which hath been prov'd ;

I fhall now fubmit all to the Judgment, which the

Law hath wifely placed in your Lordfhips moft no-
ble breafts ; with this only consideration, 'tis the

voice of blood that crieth, I know your Lordfhips
will give it fuch an audience as it ought to have ;

fuch an audience as may quiet it, and keep it from
crying any more j fuch an audience as may eleanfe

the land from blood, and be a means to continue to

your Lordfhips that due veneration, which all men
have to your Lordfhips moft righteous and impar-
tial proceedings.

After him Serjeant Maynard Tpoke.

Lord-Steward defired the Lords ,to withdraw h.i

to the Court of Wards, and connder of their evi-

dence j but he did fum not up the evidence.

Lieutenant of the Tower'bitf to withdraw his Pri-

foner.

The Lords and the Prifoner being withdrawn ;

Serjeant Lee brought wine and bifkets
1

to the Lord-
Steward, and then round the Court.

The Lords flayed about three hours, and then
returned into the Court, and took their places.

Sir Thomas Fanjhaw firft called them according
. to their precedence.; and all being prefent, he then
called them again, beginning with the loweft, who'
anfwering to his name,
The Lord-Steward afked him, faying, my Lord

Frejhevile, is my Lord Morley, Guilty or not Guil-

ty i who laying his hand on his breaft, . anfwered,

Not Guilty of Murdir, but Guilty of Manjlaughier.

And in the fame manner afking them all feverally,

they all gave the fame anfwer, excepc two, the
1 Lord Wharton, and Lord djhley, who anfwered,
Guilty of Murder.

The Lords having delivered their verdict, the
Lieutenant of the Tower was commanded to bring
in his Prifoner.

The Lord-Steward told him, his Peers had found
him Guilty of Manjlaugbter, and afked him, what
he could fay for himfelf.

I i 1 2 He
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Heanfwered, he defired the benefit of the Clergy,

and the benefit of the' Statute.

Lord-Steward faid, he rnuft have the benefit of

the Clergy : and that he conceived the Statute was

clear in his behalf, and afking the opinion of the

Judges, they all bowed in token of confent.

The Lord-Steward making a fhort fpeech of ad-

monilhment to the Prifoner, told him he was dis-

charged, paying his Fees ; and then difmifs'd the

Court, and broke his ftaff.

P+S

hc»2>c9Sbc)fci:fe<S8>i

XXX. The Proceedings in the Court of Kings-Bench, Ex-
chequer, and Houfe of Peers, in the Cafe of Sir Samuel Bar-

nardifton, Bart, againft Sir William Soame, Sheriff of Suf-

folk, concerning the Election of Members to Parliament,

1674, 26 Car. II.

A Copy of the Record inter Soame

and Barnardifton.

Placita coram Domino Rege apud Wejlmo-

. nafterium de Termino Sancle Trinitatis

Anno Regni Domini Caroli Secundi nunc

Regis Anglie
t &c. vicefimo /exto, Rotulo

;

J 577'

Midd. ^J^ljj^^J^fpSjjlEmorandum quod alias

fcilicet Termino Pafche

ultimo preterito coram

Domino Rege apud
Weftmonaft. venit Sa-

muel Barnardifton Ba-

ronet, per Tho. Ditch

-

field Attornatum fuum
& protulit hie in curia difti Domini Regis tunc

ibidem quandam Billam fuam verfus Willielmum

Soame Militum nuper Vicecomitem Comitatus

Suffolcie in cuftodia Marrefcalli, &c. de placito

tranfgreflione fuper cafum & funt pleg. de prof,

fcilicet Johannes Doe & Ricardus Roe. Que qui-

dem Billa fequitur in hac verba ff. Middl. Samuel
Barnardifton Baronettus queritur de Willielmo

Soame Milite nuper Vicecomite Comitatus Suffol-

cie in cuftodia Mar. Marrefcal. Domini Regis co-

ram ipfo Rege exiftentem pro eo, videlicet quod
cum Dominus Rex nunc octavo die Febrearii An-
no Regni difti Domini Regis nunc vicefimo

quinto per breve fuum gerend. dat. eifdem die &
anno emanans extra Cancellariam fuam apud Weft-
monafterium predict, in ditto Com. Middl. adtunc

exiftent. tunc Vicecomit. Com. Suffolcie predict,

directum, recitando per idem breve, quod cum Hen-
ricus North Baronettus nuper elect, fuerat unus

Mil. Com. predict, pro adtunc prefent. Parliamento

difti Domini Regis inchoat. apud Civitatem fuam

"Weftmonafterii octavo die Maii Anno Regni dicti

Domini Regis tertio decimo, & ab inde per diverfas

Prorogationes ufq; tricefimum diem Oftobris Anno
Regni ejufdem nunc Regis vicefimo quarto continu-

al. & ab eodem tricefimo die Oftobris idem Parlia-

mentum ufq; quartum diem tunc inftantis Februarii

ulterius prorogat, fuerat, ibidem tunc tenend. & pro

fequend. Quodque ipfe fie elect. & debito modo
retornat. juxta formam Statuti in hujufmodi cafu

edit. & provif. in domo inferior"! communitate Reg-
ni dicti Domini Regis Anglie conftitut. fuerat, prout

per Record, difti Parliament fui in Cancellaria fua

refidend. plenius conftabat, acidem Henricus North
unus Militum pro Com. predict, exiftend. diem
fuum claufit extremum ut diftus Dominus Rex ac-

ceperat, cujus pretextu fubditi dicti Domini Regis

Com. Suffolcie pred. de uno Milite ad traftandum pro

utilitate ejufdem Com. deftituti fuerunt, idem Dom.
Rex nolens tamen quod Com munitas Regni fui in

difto Parliamento fuo ad negotia dicti Domini Regis

& ftatum Regni fui & Ecclefie Anglicane aggre-

gat. ex caufa predifta immoraretur feu extenuare-

tur, quo minus negotia ilia debitum forcierentur, ef-

feftum eidem Vicecomit. difti Com. Suff. per breve

ill. precipiffet quod loco predicti Henrici in pleno

Com. fuo immediate poft receptum brevis illius

unum alium militem gladio cinftum idoneum & dif-

cretum Com. predict, (proclamatione prius de pre-

miffis ac de die & loco facta) libere & indifferenter

per illos qui hujufmodi proclamation, ill. intereffent

juxta formam Statuti inde editi & provifi eligi face-

ret, & nomen ejufdem Militis in quibufdam indentu-

ris inter predict. Vicecomitem & illos qui hujufmodi

Eleftioni intereffint inde conficiend. (licet hujufmodi

eligend. prefens effet vel abfens) inferi eumq-, ad
diftum Parliamentum venire faceret, ita quod idem
Miles fie eligend. plenam & fufficientem poteftatem

pro fe & Communitate Com. predict, haberet ad
faciend. & confentiend. hiis que in Parliamento de
communi confilio difti Regni fui (favente Deo) con-

tingerent ordinari fuper negotiis ante diftis (noluit

diftus Dominus Rex tamen, quod prediftus Vic.

Suff. nee aliquis alius Vicecomes difti Regni fui ali-

qualiter effet eleftus) & Eleftionem illam fie faftam

diftinfte& aperte fub figillo ejufdem Vic. & figillis

eorum qui Eleftioni ill. intereffent difto Domino
Regi in Cancellariam fuam certificaret indilate re-

mittend. difto Domino Regi alteram partem Inden-

ture predifte eidem brevi confutam, una cum eodem
brevi prout in eodem brevi plenius continetur. Quod
quidem breve poltea fcilicet duodecimo die Februarii

Anno Regno difti Domini Regis nunc vicefimo quin-

to fupradift. apud Gippovicum in difto Com. Suff,

4 prefato
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prsefato Willielmo Soame tunc Vic. didi Com.

Suff. exiftens deliberatum fuit in forma juris exe-

quendum quodq; prediclus Will. Vic. Com. pre-

didi tunc exiftend. ad prox. Com. fuum ejufdem

Com. Suff. poft receptionem didi brevis, fcilicet vi-

cefimo quarto die Februarii Anno Regni didi Do-

mini Regis nunc vicefimo quinto fupradido, ac vi-

gore brevis illius in pleno Com. fuo tunc tent, apud

Gippovicum predict in dicTt. Com. SufF. coram eo-

dem Williel. adtunc Vic. ejufdem Com. breve ilium

legi feciffet nee non publicam Proclamationem de

die & loco in brevi predido in ea parte content,

feciffet, nee non de uno milite gladio cindo magis

idoneo & difcreto Com. predict, juxta formam &
exigentiam brevis illius eligend. adveniend. ad Par-

liamentum predidum in pleno Com- ill- prout ill.

per breve ill. precept, fuit & fecundum formam

ill. precept, fuit, videlicet int. horam octavam &
horam undecimam ante meridiem ejufdem vicefimi

quarti die Februarii Anno vicefimo quinto fupra-

dido fuper quo proceffum fuit, tunc ibidem in ple-

no Com. ill. ad Eledionetri unius alius Militis pro

eodem Com. in loco predidi Henrici, per Gentes

in Com. illius refidentes ac eidem Proclamation! in-

tereffentes, ac licet idem Samuel in eoderh pleno

Com. tent, apud Gippovicum predict, (qui tunc

& diu antea fuit Miles gladio cindus in predido

Com. videlicet apud Brightwell commorans & con-

verfans & in eodem Com. Suff. natus) fecundum ex-

igentiam brevis predidi debite eledus & nominatus

fuit eodem vicefimo quarto die Februarii inter ho-

ram octavam & horam undecimam fore Militem

Com. illius in loco predicti Henrici North pro pre-

dido Parliamento adveniend. pro eodem Com. ad

idem Parliamentum per majorem numerum Gen-

tium tunc refidentium infra dictum Com. Suffolcise,

& predido tempore Proclamations predicti tunc

& ibidem prefent. & eidem Proclamation! interef-

fentium quorum tunc quilibet expendere potuitqua-

draginta folidos liberi tenementi & ultra per annum
infra Com. ill. Ac licet predidus Willielmus adtunc

Vid. didi Com. Suffolcise exiftens premiffa fatis fci-

etis, poftea fcilicet eodem vicefimo quarto die Fe-

bruarii anno regni dicTti domini Regis nunc vicefi-

mo quinto in Cancellariam diifti domini Regis nunc

apud Weftmonafterium predidum in dido Com.
Middl. breve predict, retornavit fimul cum qua-

dam Indentura inter ipfum Vicecomitem & pre-

dict. Eledores ipfius Sam. de praed. Eledione ipfius

Sam.fact.fecundum exigentiam brevis pred.Predictus

tamen Wiliel. adtunc Vicecomes predicti Com. Suff.

exiftens Officii fui debitum minime ponderans, fed

machinans & malitiofe intendens ipfum Sam. in hac

parte minus rite pregravare ac eundem Samuelem
de fiducia & officii unius Militis Comitatus predict,

in dido Parliamento exercend. omnia fruftrare &
deprivare, & predictum Samuel, ad diverfas magnss

& grandes pecuniarum fummas expendend. caufare^

contra debitum officii fui predicti falfo malitiofe &
deceptive adtunc in eandem Cancellariam apud
Weftmonafterium predidam retornavit, una cum
Indentura predida quandam aliam Indenturam ei-

dem brevi fimiliter annex, fpecifican. ill. fore fact,

inter prefatum Willielmum adtunc exiften. Viceco-

mit. di£ti Comitatus Suffol. ex una parte & diverfas

alias perfonas dicti Comitatus in Indentura ilia fpe-

cificata & continens, quod dicte alie perfone ut ma-
jor pars totius Comitatus predicti in predicto pleno

Comitatu Suffol. apud Gippovicum predictam dic-

to vicefimo quarto dii Februarii anno fupradido e-

ligerunt quendam Lionel. Talamach Baronettum

alias dictum Ddminum Huntingtowre in Regno
Scotie in loco predicti Henrici North un Militem

Comitatus Suffol. predicti pro Parliamento predic-

to ad veniend. eidem Parliamento pro Comitatu illo

ubi (re vera) prediclus Lionel, non fuit elect, per

majorenl partem Comitatus illius fore Mil. in loco

predidi Henrici pro Comitatu predido, prout per

ultimam Indenturam predidam falfo fupponitur,

ratione cujus quidem falfi retorn. de predida alia

Indentura per predidum Willielmum Vicecomi-

tem didi Comitatus Suffol. exiften. in forma pre-

dida fad. idem Samuel in domo inferior] pro Com-
munitate hujus regni Anglie in dido Parliamento

ad predid. retorn. predidi brevis & diverfa tempo-
ra poftea affemblat. apud Weftmonafterium pred.

conftitut. admitti nohpotuit, quoufque idem Samuel
fuppetitionem fuam Communitati didi Parlia-

ment! pro remedio fuo congruo in ea parte exhibit.

& poft diverfas ingentes denar. fummas in & circa

manifeftationem & verificationem . dide Eledionis

ipfius Samuelis coram dida Communitate expend.

& diverfos labores in ea parte per ipfum Samuelem
fuften. poftea fcilicet vicefimo die Februarii anno

regni Domini regis nunc vicefimo fexto per Com-
munitat. didi Parliamenti in domo Communitat.

praed.admiffus fuit, & eledio ipfius Samuelis prsed.

per Communitat. prasd. declarat. fuit fore bona, un-

de idem Samuel dicit quod ipfe deteriorate eft 8c

dampnum habet ad valentiam trium mille librarum

& inde producit fedam &c. Et modo ad hunc

diem, fcilicet diem Veneris proximam poft craftinum

fande Trinitatis ifto eodem Termino ufque quern

,

diem prsed. Williel. habuit licentiam ad billam prsed.

interloquendi & tunc ad refpondendum &c. coram
Domino Rege apud Weftmonafterium venit tarn

prffid. Samuel per Attornatum fuam prsed. quarri

prsed. Willielmus per Jo'hannem Needham Attor-

natum fuum, & idem Willielmus defendit vim tc in-

juriam quando &c. & dicit quod ipfe non eft inde

culpabilis, & de hoc ponit fe fuper patriam, & prsed.

Samuel fimiliter, &c. Ideo ven' inde Juratores co-

ram Domino Rege apud Weftmonafterium die Ve-
neris proximo poft tres feptirhanas fandi Michaelis

& qui nee &c. ad recogn, &c. quia tarn &c. idem
dies datus eft partibus praed. ibidem &c. De quo
die jurata prsed. inter partes prsedidas de placito

prsed. pofita fuit inde inter eas in refpedum coram
Domino Rege apud Weftmonafterium ufque dierri

Jovis in craftino fandi Martini ex tunc proximo
fequente prodefedu Juratorum &c. Ad quern diem
coram Domino Rege apud Weft, venit tarn prsed.

Samuel quam prsed. Williel. per Attornatos fuos

prasd. & Juratores Jurat, illius exad. fimiliter ven.

qui ad veritatem de & fuper premiffis dicend. eled.

triat. & jurat, dicunt fuper Sacramentum fuum quod
praed. Williel. eft culpabilis de prasmiffis prsed.

modo& forma prout. prasd. Samuel fuperius verfus

eum queritur, & affidunt dampna ipfius Samuelis

occafione premifforum praed. ultra mifas & cuftagia

fua per ipfum circa fedam fuam in hac parte appo-

fita ad odingentas libras, & pro mifis & cuftagiis

a] lis ad quadraginta folidos. Sed quia curia didi

Domini Regis nunc hie de Judicio fuo de & fuper

premiffis reddendum nondum advifatur dies inde

ulterior datus eft partibus prsed. coram Domino
Rege apud Weftm. ufque diem Veneris proximum
poft Odobas Purificat. beate Marie de judicio fuo

inde audiend. eo quod curia didi Domini Regis hie

inde nondum &c. Ad quern diem coram Domino
Rege apud Weftm. venit tarn prsed. Samuel quam
praed. Williel. per Attornatos fuos praed. fuper quo p

vifij
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vifis & per curiam dicti Domini Regis nunc hie

plfcns intellects omnibus &t fingulis premiffis niatu-

raque deliberatione inde habita', '"confideraturn eft

quod piasd. Samuel Barnardifton recuperet verfus

prsefatum Williel. Soame 'dampna fua prsed. per Ju-
ratores prsed. in tdfhia p'redicta affeff. necnen nona-
ginta & ocfo libras pro miffs' & ciiftagiis fuis prsed.

eidem Samuel per curiam dicti Domini Regis nunc
hid ex affenfu fub de incremehto acijudicat. Que
quidem dampna' in

1

tbto fe attinguntad noningen-
tas libras & prsed. Willie], in mifericordia, &c.
Poftea fcilicet die Sabbati vicefimo quarto die A-
prilis Anno Reghi Domini Regis nunc, &c. vicefi-

mo fcptimo tranfeript. Recoid. & proceff. prsed. in-

ter partes prediclas de placito prsed. cum omnibus
ea tangentibus pretexts cujufdam' brevis difti Do-
mini Regis de errore corrigerid. per prefat. Williel.

Soame in premiffis profecut. coram Jufticiariis Do-
mini Regis de Communi Banco Sc Baronibus de Scac-
cario didti Domini Regis de gradu dele Coife in

Cameram Scaccarii juxta formam Statuti in Parlia-

mento Domine Elizabethe nuper Regine Anglie
apud Weft, vicefimo tertio die Noverribris Anno
Regni fui vicefimo feptimo tent' edit, a predi'cla cu-

ria dicti Domini Regis hie coram ipfo Rege "tra'rif-

& quod Record, ill. in nullo fuit erratum. Ideo ad-
tunc& ibjdem confidcratum. eft per eandem curiam
Pari, pise quod Judicium prsed. in omnibus afhr-
metur & in omni luo robore ftet & effect.

Sir- Samuel Barjiardijlon againft Sir William
Soame, late Sheriff of Suffolk, in B, R *

CASE, and declares that a writ iffued out of
Chancery to the defendant, then Sheriff of

Suffolk, to 'elect a Knight of the County for'the

Parliament': and that the plaintiff was chofen by
the majority of Freeholders, and that the defendant
returned the writ with an indenture of the faid elec-

tion, 'but malicioufly intending to deprive the plain-

tiff, defducia & officio praa" falfo £ff decepth,, una
cum indenlura pr<rd' retcrhavit unam alteram indev-

turam in eancellaria prad' jpeaficant' quod alia per-

fina libe'ri tinentes vel major pars liberorum tenendum
elegerunt quendam Lioneiam Tolmach, ubi re -vera

prledt'Lionellus non fuit el itus per majorem n'umerum

liberorum teneniium ; ratione cujus, the plaintiff was
kept but of the houfe of Commons, and put to great

charge to prove his election in the houfe of Com-
mons. ' The defendant pleaded non culp. and upon
trial at bar, Twifden, Rainsford, and Wylde held,'

mifi'a fueruht, predictufque Williel. Soame in eadem and fo directed the Jury, That if this double return

curia Camere ScaCcarii comparen' diveffas caufas & ;
was' made maliroufly, they ought to find for the-

materias pro errore in Recordo & Proceflu prsed

pro revocatione & adnullatione Judicii prstd. affig-

navit, ad quas prsed. Samuel Barnardifton in eadem
curia Camere Scaccarii prsed. fimiliter comparerid.

'

placitavit.quod nee in Recordo nee in Proceffu prsed.

nee in red itione Judicii prsed. in' ullo fuit errat.

'

Poftmodumq-, fcilicet die Sabbati' decimo die Ju-
nii Anno Regni dicti Domini Regis nunc vicefimo

octavo vifis premiffis & per curiam Camere Scac.

prsed. diligent, examinat. & plenis intellectis tarn

Record. & Proceff. prsed. quam Judicio prsed. fuper

eifdem reddit.-videbatur curia Camere Scac. prsed.

quod judicium prsed. vitibfum & defeftivum in lege

exiftit. Ideo adtunc & ibidem per eandem curiam
confideratum fuit quod judicium 'prsed. in omnibus
reverfetur, adnulletur & penitus pro' hullo habeatur,

& quod prsed. Williel. ad omnia que becafione ju-

dicii prsed. amifit reftituatur, fuper quo Record,
prssd. nee non proceff. prsed. jufticiar. dicti Dom.
Regis de Communi Banco Baron, de Scacc. dicti

Dom. Regis coram eis in premiffis habit, coram
Domino Rege ubicunq; &c. remittebantur fecund,

formam Statuti prsed. & in eadem curia dicti Dom.
Regis hie coram ipfo Rege jam refident. &c. Pof-

tea fcilicet vicefimo quarto die Maii Anno Regni
Domini Gulielmi & Marie nunc Regis & Regine
Anglie primo Record. & Proceff". prsed. inter partes

prsed. cum omnibus ea tangentibus pretextu cujuf-

dam brevis de errore corrigend. per prefat. Samuel.
Barnardifton in premiffis prsed. profecut. dicto Do-
mino Reg. & Regine in prefent. Pari, a prsed. curia

dicti Dom. Reg. & Regine hie tranfmif. fuit, predic-

tufq; Samuel in eadem curia Pari. comparens,diverfas

caul'as &' materias prb erroribus in Recordo & pro-

cefiu prsed. pro revocatione & adnullatione Judicii

prsed. affignavit' ; &C poftea, lcilicet vicefimo quin-

to die Junii Anno dictorum Dom. & Dom. Reg, &
Regine lupradict. in prsed. curia Parliamenti vifis

St per curiam ibidem cliligenter examinat. & plenius

intellectis tarn Record'. & Proceff. prsed. judicio fu-

per eifdem reddit quam prsed. errore fuperius afiig-

nar. pro to quod'videtur curie Pari, prsed. quod
Record, ill. in nullo vitiofum aut defectivum exiftit

plaintiff, which' accordingly they did, and gave,
him Soo /. damages j though the evidence, as to

the malice and fa'fity, was very {lender. For the

potf was' granted, upon which the -matterTeeming
doubtful, whether fome of them who voted fo: the

plaintiff had fuffic'ient freehold to qualify them to

give their votes, the Sheriff, by advice of counfT
then prefent, and of fome members of Parliament

there alfo, made this double return, to prevent an

action' for a falfe return, in cafe it fhould appear

that fome freeholders that voted for the plaintiff had

fufficierit freehold. And after upon examination in

Parliament,' the election of the plaintiff was adjudg-

ed good, and the defendant committed by them for

making this double return : And now 'twas moved
in arreft of judgment by North, Attorney-General,

and Scroggs, King's Serjeant, that this Action lies

nor, and that no fuch Action was ever yet main-

tained in this cafe ; for the cafe of Nevil and Stroud'

was never refolved, but in refpect of difficulty fent

to Parliament, where it never received a determi-

nation. And the realons they urged againft the

Action, were, Firjl, becaufe the falfity or verity

of the return is only examinable in the houfe of

Commons, who are the fole judges, and will punifh

fuch falfities ; and accordingly they have fo done in

this cafe, by committing the Sheriff, and he ought

not to be twice punifhed for the fame fault. Ar-d

before the Statute of H. 6. no action lay for a falfe

return, and that only gives an action of debt for

ioo f. Secondly, the right of the party is not ccn-

ffderable in this cafe ; for this is not an office of

profit, but of truft, concerning the State. Third-

ly, what the Sheriff dors in this cafe, he. doth as

a judge, for he is judge of the election, and there-

fore no action lies againft him. Fourthly, what the

Sheriff doth in this cafe is propter dfftultatem, upon

his doubtfulnefs of the matter, and judges of affize

may, propter d'fficullatem, adjourn an affize : the

Sheriff hath done ho more in this cafe than laid the

matter before the houfe of Commons, that the va-

lidity of the votes may be there deliberately exa-

mined. ' To which 'twas anfwer'J by Maynard
y
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King's Serjeant, and Sir William Jones, Sollicitor ;

Firji, That here was malice and falfity in the She-

riff, and thereby damage and charge to the plain-

tiff, and all this found by the Jury, which is fuf-

ficient to maintain an action in all cafes, whether

there has been a like action in fuch cafe or no be-

fore •, for actions upon the cafe are founded upon

the particular cafe, which is moftly new. And the

cafe of Nevil and Stroud was not for a double return,

but for making no return ; for there two were elect-

ed, and the Sheriff made no return as to one, and

for that he brought the action. Secondly, The com-

mitment by the Parliament is only to punifh the

contempt of the Sheriff, as to them and the State,

but not to repair the party for the damage he in-

flamed -, and thus in ieveral refpects, one may be

twice punifhed pro uno delitlo. As it falls out of-

ten in may cafes, particularly in criminal matters,

wherein the party is punifhed for the King by in-

dictment, and by the party for the fpecial damage

he fuftained. Thirdly, The Sheriff is not a Judge
of the election in this cafe, but a minifter to take

the polls ; of which, in point of fufficiency, the

houle of Commons is judge. Fourthly, Though
the Statute of H. 6. gives to the party the tool.

penalty, that will not prove this action does not lie

at common law. The Parliament intended only to

give a certain penalty to the party, which was con-

fiderable then, though not fo considerable now, and

not leave them to a Jury's difcretion altogether for

damages. Et adjornatur ad proximum lerminum,

when Hole being in Court, he, Twyjden and Wylde,

for as much as the return is faid to be falfo & ma-

liliofe ci? ea intentione, to put the plaintiff to charge

and expence, and fo found by the Jury •, held the

action lay, and gave Judgment for the plaintiff

;

Rainsjord doubting.

Upon this a writ of Error was brought in the

chequer chamber, where fix Judges were for rever-

fing the Judgment, and two for affirming it.

There Arguments here follow.

Barnardijion verfus Soame. In Cafe.

The Cafe.

ON the death of Sir Henry North, one of the

Knights for Suffolk, a writ was iffued forth

for the election of a new Member ; and Sir Samuel

Barnardijion, and my Lord Huntingtowre, were the

two candidates •, but Sir Samuel carried it by 78
voices, and was returned : And my Lord Hunting-

towre having made an intereft with the Sheriff, got

the Sheriff to return him too -, and he fat in the

Houfe till the Election was there determined for Sir

Samuel. Whereupon Sir Samuel Barnardijion, for

this double Return, brought an action upon the cafe

againft the Sheriff, and tried it at the King's-Bench

bar, 1 2 Nov. 1 674. before my Lord Chief-Juftice

Hale, arid recover'd 1000/. damages: and after-

wards a writ of Error was brought in the Exchequer

Chamber, and there the Judgment in the King's-

Bench was reverfed ; only Atkins and Ellis were for

affirming it.

Judge Ellis's Argument is as followeth.

Firft, The Declaration does confift of the writ to

the Sheriff, his Return, and the Averment of the

plaintiff's damage.

The writ does fhew the great import of what was

to be done, and what he fhould do.

Now as to the Return :

1. It is impoffible to be a true Return, but it is

a falfe Return ; for thatfimul & Jemel, both fhould

be chofen at the fame time, that can't be : So then

he hath not obferved the writ.

2. The writ requires that the Houfe fhould be

full, and have a Member of Parliament, but by this

Return neither can fit in Parliament ; for it ap-

pears, that from the 2+th of February, 25 Car. II.

until the confirmation, he was kept out. So the

end of the writ not at all obferved, and the bufi-

nefs of the Parliament retarded as much as 'could

be.

3. It may be faid, This may be done by miftake,

he may miftake the law ; but when the p'aintiff

comes and fays, That he knowing the Plaintiff was

duly elected, and on purpofe to keep him out of

the Houfe, did falfo &1

malitioje make this Return •,

then here is a falfe and malicious Return, and made
knowingly upon him : Then an Action lies.

Then to confider the Cafe,

1. At Common Law, and I conceive it will

lie.

2. The Acts of Parliament have not taken av/ay

the Remedy which the Common Law gave.

1. That the Common Law gave remedy; for

that it was falfely and maliciouuy done, we muft
not doubt it : It is a matter of fact, and the Jury
have found it fo, and that there was a wrong done
to Barnardijion, and it is of the Sheriff's own
knowledge : Then,

2. When I fuffer an injury, joined with a lofs,

the Common Law gives me a remedy for it.

Cooper and Andrews's cafe, Hob. 43.

Then take it as done by an Officer of Juftice, and
a fworn Officer, one of the greateft in the Kingdom

:

If it fhould not lie in thet cafe, there would be a

failure of Juftice, but no failure of wrong.

Second, That in cafes of far lefs concern, as to Offi-

cers, it wilL lie, and then we fhall fee in this cafe

what it will do.

Powle and Godfrey's cafe, Rolls, lib. 1 . 63. Co. lib.

12. 128. In that cafe, becaufe there was a tempo-
ral lofs to the party, though for a fpiritual wrong,
the law gave him damages.

Rolls 1 lib. 1. 108. 24. Ford and Hojchin's cafe

againft an Archdeacon, F. N. B. 47. and yet an
Archdeacon is a fpiritual Officer : So that if he
do not induct the Parfon, he may have his remedy ;

for where he fuffers a lofs, the Law gives him his

remedy.

Now here is injuria cs? dampnum, he does com-
plain about the nature of his election, and the un-

due return of an election ; and to a Court that ne-

ver yet did give damages to the party.

3. Then when there is a colour of Juftice, and
a man does proceed in a legal way, yet falfo £s?

malitiofe, an action lies, Hob. 266. Waterer and
Freeman's cafe. If a man will arreft one, and put
him to fpecial bail, a fpecia'l action of the cafes lies

againft him.

Crol
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Cro. 3. 130. Windham and C/ere's cafe againft a

Jufrice of Peace : Whereas in truth the Jultice ne-

ver had any complaint. An action will lie againft

him, becaufehe did falfo & malitiofe.

Id. 2.1 E. 4. 22, 23. If a mifinformation be in

a Court of Juftice, an action lies againft him. Now
here is a very great mifinformation given to the

Chancery upon this return.

Obj. This is a new cafe, and a cafe of a great deal

of danger, and therefore we mult have a great deal

ol care of making new laws.

Anfw. It were endlefs to put cafes where there

nevty was a cafe before, yet an action will lie, if

damage: there was no precedent for an action of the

cafe for falfely and malicioufly accufing one of trea-

fon, before Smith and Crafhaw's cafe. Rolls Abr.

1. 1. 1 131.

Buljir. 2. 270. Jones $%. Cro. i. 15. Tho'
there it was objected, that never any precedents

were, that this action was brought for malicioufly

and falfely accufing one of treafon, and the danger

of that action would lie, yet the Judges refolved

etherwife, being falfely and malicioufly ; and tho'

never any precedents could be (hewn, yet they gave

judgment exprefsly that the action would lie.

2 Cro. 534. Moor and Black-well's cafe: Object-

ed, that no precedent could be found where infuffi-

cient returns have been amended ; yet the Court
faid, If there never was a precedent, they would
make a precedent thereof. The firft precedent had

a beginning, and there was none at firft.

2. There is a great difference where the Law is li-

lent in the cafe.

Before Stade's cafe they never could fhew any ac-

tion of the cafe upon an Indebitatus afjumpfit ; mul-
titudes of actions of debt, but none of the cafe, yet

adjudged it would lie : For where there is eadem ra-

tio, there is eadem lex : and will any man doubt
where there is a falfe return, whether an action Will

lie ? In actions of the cafe there is lefs reafon to ex-

pect precedents than in other things ; they grow as

the invention of man grows; according as new frauds

and new deceits arife, fo fhould new remedies.

Obj. Never an action brought for fuch a return ;

and Littleton's rule is, That it fuch an action could

be brought, it would have been brought before now.

A>fw. 1. My Lord Coke fays, The not ufer of

an action does not take away "the action, but ye may
bring the action if ye have eaufe.

2. May it not be faid as it was faid to the former

cafes? there were accufations of treafon, and falfe

ones too, and no actions brought ; therefore no ac-

tion ought to lie now. I cannot fee, if ye reverfe

this judgment, ye muft reverfe many more of the

fame nature.

' Tis true, there is a great difference, that if the

nature of the thing be fuch as it cannot be falfely and
malicioufly, the adding thefe words will not change

the nature ; but if the nature of the thing be fo, and

the Jury do find falfo fcf maliciofe, the action will

lie : as for the firft parr, as for a falfe accufation of

ftealing an apple off a tree, an action will not lie,

tho' the declaration is falfo & malitiofe, for the na-

ture of the thing will not permit it ; fo Moor, 491.
Palmer and Porter's cafe, there no action will lie up-

on that reafon : But in our cafe, the nature of the

thing is of fuch a wrong, that an action may lie.

'1 hen tho' the Acts of Parliament may give re-

medy, yet that takes not away the remedy at Com-
mon Law, which was his ancient remedy. Plow.

113. puts many cafes to that purpofe ; and the dif-

ference is plain, for if it were no crime and offence

at Common Law, but given by the Act, then no
action could lie but upon the Act ; bur where there

was another remedy, he may take either that at

Common Law, or the other upon the Act.

The Common Law gave an action of the cafe ud-
tin too little iffues returned by the Sheriff, the Sta-

tute gives an averment, yet he may take the action

ftill.

Now confider the remedy this Act gives, and fee

whether it be fo good a remedy: For firft, he muft
bring his action within the time limited by the Act,
or elfe he is out of the Act -, now if there be a dou-
ble return depending in the Houfe, no man wiil

bring an adlion, depending that return undecided,
and the Judges will not countenance fuch an action ;

fo the party is quite deprived of his remedy. Then,
fecondly, as this cafe is, the Sheriff is not within
the Act at all, for he has returned the Plaintiff.

Now if this mould be fuffered, there would be an
evafion out of the Statute, and the Statute would
give no remedy at all. Thirdly, It is the fame
mifchief to the plaintiff; if my Lord had been fingly

returned, he might have vindicated his election as

much as in this double return, and have been in the

Houfe as foon.

Obj. This is a general matter, and all the fub-

jects of England are concerned in it ; and Co. Rep. 3.

IVilliams's cafe, where there is a general nufance,

every man fhall not have an action.

Refp. Where there is a general concern, and no
particular damage, every man fhall not have an ac-

tion ; but when there is particular damage, there he
may. Here is a particular damage to the Plaintiff,

and fo he is well intitled to his action. Rep. 9. Ma-
rie's cafe. 1 Inft. 59. Powell's cafe. 3 Cro. 664..

Fineux and Hoveden's cafe.

Obj. This matter is matter proper to be deter-

mined in Parliament, and a hard cafe the Sheriff

fhould be condemned for that he could not help.

Refp. As to the Right of election that is deter-

minable there, and it was fo ; but for his damage, it

neither was, nor could be examined there. If the

houfe of Commons had given damages, and the

Parliament had broken up, how fhould he have re-

covered them ?

1

.

Here is no action brought againft a Member.
2. No action brought for any thing done in Par-

liament.

3. The return is into Chancery ; the Sheriff's

work was ended in Chancery : It was filed in Chan-
cery, and there remains, and there muft remain.

So that all the malice and falfity was done in Chan-
cery ; and the action is not brought for any right

of election, but for what was done to put him to

charges.

If there had been an equality of voices, he muft

have returned fo ; nor is here a little miftake, but

what is done, is done falfely and malicioufly, and

with an intent to put him to charges.

Obj. The Sheriff is not concerned himfelf for

what was done in the Commons Houfe.

Anfw. He was not charged with it there ; this

action is not brought purely for a double return ;

yet if fo, and he does it knowingly, an action will

lie, the return is plain, for the Sheriff is a great

Officer, and the law does give that credit to him,

that
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that it wij) not fuller an averm-nt againft his return,

but an adtiun of the cafe will lie, Rep. 11. Bang's

cafe ; anil the Sheriff is a Ivvorn Officer, and the

law im poles this Man upon me, and the law is my,

caution in that cafe, and gives me a remedy.

Obj. Here is no double return, for it is no return

at all, it not being under feal ; and the Statute fays,

all returns mail be under the feal of the Electors

:

So here is no harm at all ; he might have gone into

the Houfe, if he had pleafed.

Anjw. At the Common Law there was no necef-

fi:y the return fhouid have been under the feal of the

Eleflors: So it is a good return until avoided, and

not a void return. It it were not good unlefs un-

der the feal of all thofe that elect, what will be-

come of thofe that fit now ? It was never done yet;

if he makes a return without feal,. it is good, prima

faae.

As to the exceptions taken to the declaration, it

is well laid in ftrictnefs of pleading; he fays, fecun-

dua exigent am brevis ; and tho' he fays per aliam in-

denluram Ja'Etam, it was as much as factum indenta-

tion, 1 Fiji. 103. Leo. 310. Maydwell and An-
drews's cafe. How fhould it be a return, unlefs it

be as it fhould be ? and ye mult intend fo as it

lhould be, 3 Cro. 737.
The pleading of Bulckley's cafe is the fame with

this, and no exception taken to it : But if it had

been upon a demurrer, there might have been more
faid for the exception ; but now it is an exception

upon a verdict, and it fhall be intended, that they

that tried it had the right of the return. 2 Bulft. 41.

Teh. 247. after a verdict a vicious plea fhall be

made good, Allen and Nafhe's cafe, 3 Cro. 53. ibid.

21 1. Southwell and Brown's cafe, and Fulwood's

cafe, 4 Rep. is a ftronger cafe than has been cited,

and yet adjudged good.

Though there be no feal, yet when he returns

this, and a man fuffers damage by it, and all the

mifchief that may happen, who is the party would
take advantage of it ? he that has done the wrong ?

No, he cannot, 21 it. 4. 22. 15 £. 4. 18, 19.
So therefore, both becaufe the declaration is well

laid, and the party well entitled to his action,

The Judgment ought to be affirmed.

An Argument hi the great Cafe concerning

Election of Members to Parliament, by Sir
Robert Atkins, Knight of the honourable

Order of the Bath, and late one ofthe Judges
of the Court of Common-Pleas.

Trin. 26 Car. II. In the Court of KingVBench,
Rot. 577.

Sir Samuel Barnardijlon, Bart. Plaintiff ; Sir Wil-
liam Soame, Defendant. In Trefpafs upon the

Cafe.

TH AT whereas the King, 8 Feb. 25. of his

reign, by a writ out of the Chancery, directed
to the then Sheriff of Suffolk, commanded that he
lhould caufe an election to be made of another Knight
for the faid Shire, in the place of Sir Henry North,
lately dead ; and that he mould certify the election
under his own feal, and the feals of thofe that were
prefent at the election, into the Chancery.

Vol. VII.
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Which writ, 12 Feb. 2eCar.'2. was delivered to

the defendant, then Sheriff.

And, 24 Feb. 25 Car. 2: in full County, by the
people refident in that County, the Writ was read.
And altho' the plaintiff was duly elected to be

Knight for that County, by the greater number of
the people then refident in the faid County, every
one whereof could fpend 40 s. per annum, within
that County :

And altho' the defendant, then Sheriff of the faid
County, pramifja fatis fciens, afterwards the fame
24 Feb. 25 Car. 2. returned the faid writ into the
Chancery; together with an Indenture between him
the faid Sheriff, and the aforefaid' Electors of the
plaintiff, of the aforefaid election of the plaintiff,
made according as the faid writ requires.

Yet the defendant, then Sheriff, Officii fui debt-
turn minime ponderans, fed machinans & malitiofe in-
tendans ipfiitn Samuelem in hac parte minus rite pr<e-
gravare, and to deprive the plaintiff of thetruftand
office of one of the Knights of the Shire, to be ex-
ercifed in Parliament ; and to caufe the plaintiff to
expend great fums of money againft the duty of his
office

:

• Falfely, malicioufly and deceitfully returned into
the Chancery, together with the aforefaid Indenture,
another Indenture annex'd to the faid writ, purpor-
ting the fame to be made between him the faid de-
fendant, then Sheriff, of the one part, and divers
other perfons ; containing, That the faid other per-
fons, as the greater part of the faid County, did
chufe one Sir Lionel Talmach, Bart, otherwife Lionel
Lord Huntingtowre, as Knight of the Shire, to come
to Parliament.

Whereas in truth, the faid Lionel was not chofen
by the greater part.

By reafon'of which falfe return of the faid other
Indenture, the plaintiff could not be admitted into
the lower Houfe at the return of the faid writ and
a Jong time after.

'Till the plaintiff, upon his petition to the Com-
mons, and till after he had fpent divers great fums
of money about the proving of his election, and di-
vers pains and labours in that behalf fuftain'd, after-
wards, fcil. 20 Feb. 26 Car. 2. he was admitted,
and his election was declared to be good.
To his damage of 3000/.
Plea. Not guilty.

Verdict. Pro quer' dam. 800 /.

Judgment. Pro quer' Sir Samuel Barnardijlon, in
the King's-Bench, for the 800 /. damages, and for
the 98/. cofts.

The defendant, Sir William Soame, fued a writ of
Error before the Juftices of the Common-Bench, and
the Barons of the Exchequer, in the Exchequer Cham-
ber, to reverfe the faid judgment given by the
Judges of the King's-Bench.

.And two of the Juftices of the Common Bench,
viz. Sir Robert Atkins, and Sir William Ellis, upon
argument, were of opinion, That the faid judg-
ment was good in law, and were for affirming that
judgment.

But the other two Judges of the Common Bench,
and the four Barons of the Exchequer, holding the
faid judgment in the King's-Bencb erroneous, were
for reverfing the faid judgment.
And the faid judgment ftill (lands revers'd ; but

needs a redrefs by error in Parliament.

K k k Sir
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Sir W". Soame, 26 Car. U.

Sir Samuel Barnardi/lon, Bart. Plaintiff, Sir

William Soame, Defendant, in an ASlion

upon the Cafe.

I
Shall divide the Record into the feveral parts of

it.

1. There is firft, the occafion, or as we com-

monly call it, the inducement to the action ; that is,

Sir Henry Nortb+viho ferved in Parliament as Knight

of the Shire for Suffolk, died 5 and a new writ iffued

to chufe another in his place.

2. In the next place, the right that accrued to the

plaintiff, Sir Samuel Barnordifton, he was duly elected

Knight of the Shire.

3. The injury done him by the defendant, with

the aggravations of it, viz. Altho' the defendant

well knew the plaintiff was duly elected, and tho'

he did return him ;
yet contrary to the duty of his

office as Sheriff, and intending to opprefs him, and

to deprive him of the right he had, and on purpofe

to put him to great expence and charges,

He did falfely, malicioufly, and deceitfully return

another Indenture with the former; importing, that

another perfon was chofen by the greater part of the

County.

4. The damage fuftained by the plaintiff, after

the writ was returned.

1. He could not for a long time be admitted to

fit to do his duty, and difcharge his truft.

a He was put to great charges to prove his elec-

tion.

3. He did fuftain great pains and labour.

5. The right done him at laft, and the fatisfac-

tion and amends made him j

1. From the nature and quality of the Law

;

which is to do right to all, and to give relief and
redrefs to thofe that receive wrongs. And fliould

there be any cafe where a perfon might receive an
injury and damage, and yet have no remedy nor re-

drefs, the Law would be defective ; which would
be a reproach to the Law and Government.
The Law has appointed feveral Courts, and given

them feveral powers and jurifdictions ; fo that in

the one or the other, every perfon that has fuffered

injury and damage may make his complaint, and
have right done him.

Sir Edw. Coke in his Mag. Chart, fol 405. in his

Expo/, upon the Stat, of IV. 2. c. 14. fays, It is an
ancient maxim of the Common Law, Non recedant

quxrentes a curia Regis fine remedio. Whoever has

juft caufe to complain, fhall have their juft remedy.
And curia Regis nan debet deficere in juftitia exhi-

lenda.

Both thefe rules and maxims, which have one and
the fame fenfe, are remembred in that Stat, of Mag.
Chart, c. 24.

In Pincbon's cafe, 9 Rep. fol. 88. b. adjud. That
an action upon the cafe lies againft executors for a
debt, due by the teftator upon a fimple contract.

And in the argument of that cafe it is faid, That by
that refolution, Juftice and right is advanced, and
the creditor paid his juft debt ; and if the debt
fhould be difcharged by the death of the debtor, it

would (fay the Judges) be a great defect in the Law,
that there fhould be a right, and no remedy for it:

And the Judges urge the maxim I mentioned but

now, curia Domini Regis deficere non debet conqueren-

tibus in juftitia exhibenda.

In Meriel Trejbam's cafe, 9 Rep. fol. 3. it is urged

i. By the Houfe of Commons; His election

was declared good, and he was admitted to

fit.

2. By the Jury. They have found the wrong
done by the defendant, and the damage fuftain-

ed by the plaintiff; and they have repair'd him

with 800 1, damages.

3. By the Court of King's-Bencb. They have

given judgment for the plaintiff.

And the queftion before us, is, whether this judg-

ment be erroneous ? I hold the judgment not to be

erroneous. I am for affirming of the judgment.

1 . I conceive the matter fet forth in the plaintiff's

declaration, to be actionable. 2. That the wrong

and injury complained of, » fuch for which the

Law gives him a remedy. And 3. That he has

taken his proper remedy, by bringing this action

upon the cafe.

All this being in the affirmative, the proof of it

lies upon me.

\ My ground and foundation is this, That where

one perfon does injury to another, and the perfon

to whom the wrong is done, fuftains particular da-

mage and lofs by the injury, there the Law gives a

remedy by adion, to the party injur'd.

But here is an injury done.

And here is a particular damage fuftain'd.

Therefore an action lies.

I fhall firft prove the ground or foundation, which

is the major propofition, That where a wrong or

injury is done, and a particular damage fuftained,

there the Law gives a remedy by action.

as an abfurd thing in law, that a man fliould have
wrong done him, and yet fliould be without reme-
dy : And the reporter does obferve, that the Judges
in all ages have endeavoured to put the rule of W. II.

in execution, Curia domini Regis non debet deficere

conquerentibus in juftitia exhibenda.

Nay, the Law has fo great a zeal for redreffing of

wrongs, that as facred as the maxims and rules of

the Law are, yet if there were any rules or maxims
that flood in our way to hinder, the Law would
break through thofe rules and maxims, rather than

fuffer an injury to be without remedy. 4 Inft. fol. 71.

about the middle, No wrong or injury, either publick

or private, can be done, but it ft)all be reform'd or

punijh'd in one Court or other, by due courfe of Law.
And in the lower end of that folio, A failure of Ju-
ftice is abhorr'd in Law,

Sir Fran. Bacon, amongft the elements of the Law,

fol. 51. delivers this as a principle, Receditur a pla-

citis juris potius quam injuria & delitla remaneant

which he himfelf expounds in this fenfe,

The Law will difpenfe with fome maxims, rather

than wrongs fliould beunpuniftied.

2. My next argument to prove this pofition, That

where an injury is done, and damage fuftained, the Law
gives remedy, fhall be taken from the nature of an

action, which is the ordinary remedy the Law gives

for the repairing of a private wrong.
Now what the nature and definition of an action

is, we learn from the moft ancient authors of the

Law, as BracJon, and Fleta, and the Mirror of

the Juftices, as they are collected by Sir E. C,

2 Inft. fol. 40. and they all agree almoft in the fame
words

:

JSlia
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Actio nihil aliud eft quamjus profequendi injudicio,

quod alicui debetur, &? quod nafcitur ex makficio, vel

quod provenit ex deliclo vel injuria.

It is nothing ^Ife but a means or remedy for a

man to have right done him, that has differed

wrong and injury.

It is the argument commonly ufed, and the rea-

fon given to maintain an action, and in particular an

action upon the cafe, viz. That there is an injury

done, and a damage fuftained.

Sir E. C. 12 Rep. fol. 128. ref. p. tot. cur. If a

Sumner return one fummon'd, or cited into the Spi-

ritual Court, where in truih he was never fummon-

ed, and he is pronounced conlumax, and thereupon

excommunicate-, he fhall have an action upon the

cafe againft ihe Sumner : And the reafon given is,

becaufc there is injuria ££? damnum. 'Tis the fame

cafe that is reported in Rolls 1 Rep. fol. 63. by the

name of Bowie and Godfrey : which I fhall have

further occafion to mention before. I have done:

You have the fame cafe reported by Sir Francis

Moor, fol. 835.

This may fuffice to prove the major propofition,

That where wrong and injury is done to any man, and

particular damage fuftained by it, there the Law en-

titles him to an aclion.

For the minor propofition, That in the cafe be-

fore us, there is a wrong and injury done to the

plaintiff, and a particular damage fuftained by him :

To make this out, I fhall need to do no more than

barely to relate the very faft ; and put it as a que-

stion to any plain man, that has but a common ca-

pacity, and no learning, nor acquired parts ; and to

ftand to his judgment in the cafe.

And the cafe is no more than this : The plain-

tiff had the honour to be chofen to that great truft

and employment, of a Knight of the Shire, by his

Countrymen, to ferve in Parliament; by which he

was juftly entitled to feveral great privileges, and to

wages for the time he ferv'd. And 'tis an honour

and employment we all know is highly efteem'd,

and generally defired and fought after ; and he that

defires it, defires a good office. The defendant

having the office of a Sheriff, and being bound by

his office and oath to do juftly and truly, Et prte-

miffa fatis fciens ; that is, well knowing the Plaintiff

had the only right to be returned, and that no other

had the leait colour for it, and where there was not

the leaft doubt or difficulty in the cafe :

Yet falfely, deceitfully, and malicioufly to deprive

him of his truft and office, on purpofe to put him

to great charges, he returned another perfon with

him.

And after all, the Queftion is, Whether he has

done him any wrong or no ?

By occafion of this, the plaintiff was hindred

from fitting in the Houfe, and was put to great ex-

pence, and underwent great trouble and labour. And
the Queftion is, Whether the Plaintiff has been at

any particular damage ?

Shall I have my action for a half penny trefpafs,

pedibus ambulando ? Does the Law give me an action

of affault and battery, if a man does but lift up his

band to ftrike me ? Or for a few ill words, that will

break no bones? And (hall I recover damage for

thtfe petty things, and fhall no action lie for fo no-

torious an injury as is done in this cafe ?

But our greateft work is to anfwer the many ob-

jections that have been made againft this action -,

which yet I will be bold to fay, have much more of

wit than of weight in them.

And the difficulty rather lies in the great power

Vol. VII.

and intend of the parties to the action, and of thofe

that concern themfelves in the example and conic

qiience of it, upon a politick account, than from any
uncertainty of the Law : that if, there is a defign,

to model the Parliament to the humour of the Court.

Sir Ed. Coke, in his preface to 10 Rep. fol. 6. in

the beginning of the folio, affirms, That he never

faw any cafe of great value proceed quietly, without
many exceptions in arreft of judgment.

Objecl. 1. This is a matter that concerns the Go-
vernment, and is of a publick nature; the employ-
ment of a Parliament-man, confiding in negotiis re-

gem, ftatum, cif defenfionem Regni & Ecclefia concer-

nentibus : And therefore the punifhment of an offence

committed, in reference to this, fhould be by a pub-
lick profecution, and not to be appropriated to any
particular private perfon ; nor the amends and fa-

tisfadion made to any one man.

Anfw. It mult be agreed, That publick injuries

wherein all, or very many are concerned, are proper
for a publick profecution ; as in the name of the

King, or by a prefentment at a Leet, or Quarter-
Seffions, &c. But if any particular man receive a

particular damage by the publick offence or injury,

he fhall have his action ; and this is confident enough
with the profecution for the publick. As the cafe

of 27 H. 8. fol. 26. 27. Br. Mr. Ail. Sr. Ca. Plac.

6. If a man make a ditch upon the King's high-

way, this is a wrong to every man that has a right

to pafs that way ; and he is prefentable at a Leet
for this offence. But if I and my horfe happen to

fall into the ditch, riding along the way, and fo re-

ceive a particular damage, I may have an action up-
on the cafe againft him that made the ditch. 9 Rep.

113. 5 Rep. 72, 73. It is the ordinary cafe, A
makes an affault and battery upon B. this is but one
fingle act, but it has a double afpeiJ ; 'tis a breach

of the King's peace, and for that A. is indictable,

and may be fined to the King, and imprifoned. It

is a particular wrong to B. for which B. may have

an action of affault and battery, and recover da-
mages ; and both of them confiftent.

So in our cafe, this falfe and malicious double re-

turn, it was an injury to the King and Kingdom,
and to the Houfe of Commons, in that while the

election by this means was under difpute, they want-

ed the plaintiff's fervice and affi dance. It was a

wrong to the County of Suffolk, for the Knight of a

Shire has plenam poteftatem pro fe & communitatt

comitatus ad faciendum & coiifentiendum. But it was

more particularly an injury to the plaintiff; in that

he was for fome time deprived of the honour done
him by his Country ; who by their electing of him,

fettle that character upon him, that he was magis

idoneus & difcretus ; for the writ commands fuch to

be chofen.

He was hindred from difcharging his truft, com-
mitted to him by his own Country ; hindred from

doing fervice to the King and Kingdom ; hindred

of his wages.

The Stat, of 27 H. 8. c. 26. which unites England

to Wales, enacts, That for every Shire in Wales

there fhall be chofen one Knight to ferve in Parlia-

ment, and one Burgefs for every Borough ; and

that the Knights and Burgeffes fhall have like dig-

nity, pre-eminence, and privilege, and (hall be al-

lowed fuch fees as other Knights and Burgeffes of

the Parliament have, and are allowed : by which

it appears there are dignities, pre-eminences, privi-

leges and fees, belonging to fuch as ferve in Parlia-

ment; of all which, the plaintiff for a time, was
hindred by this falfe return.

K k k 2 And
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And in that it does concern the Government, it

argues the greater injury done to the plaintiff; for

every member of Parliament, for the time he ferves

there, is inftrumental in carrying on the Govern-

ment: which is an high honour to him. Tu regere

imperio populos, Ha tibi erunt artes. 'Tis a noble

employment.
And fince it does fo nearly concern the Govern-

ment, we that are Judges fhould be the more care-

ful to difcourage all abufes committed by Sheriffs in

elections : It is of vaft concernment to the King-

dom that elections mould be fair, and returns duly

made, without partiality and indirect means ufed.

And we, by Judgments, fhould encourage all re-

medies againft fuch abufes and practices.

Befides all this, the plaintiff has been put to great

expences, and undergone great labour and trouble ;

which is a private and particular damage, and there-

fore entitles him to his particular action.

A Juftice of peace may have an action of (lander

in relation to his office, yet that was not an offence at

Common Law neither ; and yet it concerns the Go-
vernment.

The Stat, of y H. 4. cap. 1. recites, That the

Commons made a grievous complaint to the King,

of the undue elections of the Knights of the Coun-
ties, which (fays the Preamble) be fometimes made

ty affeclion of the SheriffsT to the great (lander of

the Counties, and hindrance of the bufinefs of the

Commonalty of the faid Counties.

By which it appears, how great the mifchief was
in thofedays, and whence it came principally, viz.

from the partiality of the Sheriffs : And that Stat.

to prevent the abufes, does appoint the return of In-

dentures under the Seal of the Sheriff, and the feals

of the Electors : But the defendant in our cafe has

pradtis'd an abufe even in the very remedy, by re-

turning feveral Indentures, and fo evading the good
provifion made by that Statute.

The Stat, of 11 H. 4. c. 1. obferves, That ho

paints fit in fpecial by that Stat, of 7 H. 4. upon
Sheriffs, if they make returns contraryto that Sta-

tute, and gives power to Judges of Affize to punifh

them, and to inflict the penalty of 100/. upon the

Sheriff; and the Knights unduly returned are to lofe

their wages : And all this depends upon the enquiry

made by the Judges of Affize. At this time furely

this matter of elections, and the examining and de-

termining of the right, was not held fo facred and
fo incommunicable a thing as fome would have it

now ; for by this Statute 'tis referred to the Judges
of the Affize.

But the principal Statute in this matter, is that of

23 H. 6. c. 15. which fets out the great abufes by
Sheriffs committed in elections ; it recites, That of
late divers Sheriffs, for theirJingular avail and lucre,

have not made due elections of the Knights. One
would think by thofe words (for their lucre) that

there was money ftirring upon thefe occafions, even

in thofe times ; and that fome men paid dear to be

chofen Parliament-men : Or elfe, how could a She-

riff make profit to himfelf by an election ? And to

be a Parliament-man, it feems, was a very defirable

thing in thofe days.

And forafmuch (fays that Statute) as a fufficient

pain, and convenient remedy for the party in fuch

cafe grieved, is not ordained in the faid Statutes

againft the Sheriffs : It therefore provides a better

remedy.

But let us, to our purpofe, obferve by the way,

that- it mentions the Party grieved; fo that there is

a Party grieved : It is not merely a publick offence;

but an injury to fome particular perfons, and to

fome one perfon; for it fays the parry grieved, but

it does hot mention who that party grieved is. So-

that it may be objected, that thofe words (the party

grieved) refers to every Elector, as well as the

Knight elected.

But the enacting Claufe expounds the words, and
declares whom the makers of that Law meant; for

it makes the firft offer of the forfeiture to every per-
fon chofen Knight, and not duly return'd : So then

'tis plain, that the Knight elecled, and not returned, is

the Party grieved. If he have a particular wrong
done him, then it follows he ought to have a parti-

cular remedy and fatisfaction: And he was a party

grieved before thefe Statutes made,- and this penalty

and remedy given ; for thefe Statutes do not firft

make him a party grieved, but mention him as be-

ing fo before.. If he were lb before, furely the

Law gave him fome remedy, or elfe there was a
Gravamen without Remedium ; which would have
been a defect in the fame.

Objecl. 2. Is that which I think is moft relied up-

on, and that has moft weight laid upon it, viz. That
this aclion concerns an eleclion ofa Knight to the Par-
liament, and therefore belongs to the jurifdicJion of the

Parliament, and ought to be determined there, and not

by any Court inferior to it.

Anfw. To this it has been truly anfwered, That
tho' in this cafe we have often occafion to fpeak of
the Parliament, and to mention an election to Par-
liament, yet the right of election is not called in

queftion, nor was it to be tried in this action, but
was determined by the Houfe of Commons ; and
this actiont is purfuant to that decifion of the right

of election by the Parliament, and grounds itfelf

upon it.

I (hall, however, take this occafion in the firft

place, to (hew in what matters that concern the

Parliament, the Judges of Weflminfter-hall have in-

all times, and muft meddle, and take cognizance of
them. And in the next place, what they have de-
clined and left to the Parliament.

1. 'They have debated and refolved, what is a
good Seffion of Parliament, and what is not, and what
makes a Seffion, as in Tr. 1 2 Jac. in R. R. Rolls,

Rep. 29. There were feveral acts of Parliament

that had pafs'd at a former Parliament, which were
continued only to the firft Seffion of the next Par-

liament ; and in that cafe they held thofe acts then

(till in force : for tho' the Parliament had met, yet
'

no Act paffing, they therefore adjudged it was no
Seffion, and there was a neceffity that the Judges
fhould determine this. For tho' the King and Par-
liament make Acts, yet the Courts in Weflminfter-

hall put thofe Acts in execution, and therefore muft
firft farisfy themfelves.

2. Whether they are in force or not fo, in the

Prince's cafe 8 Rep. whether the charter made by
King Ed. 3. to the Prince, were an Act of Parlia-

ment or not, is here argued and refolved. So 4 H.
7.18. 6 and 7 H. 7. 1 4, 1 5.

3. In Rolls Ab. \ft part, fol. 93. ca. 19. under the

Title of Aclion upon the Cafe, there is cited 1 7 E. 35.

in B. R. Rot. 6i). where an action is brought by
John Bokeland, Knight of Wiltfhire, againft the

Sheriff of that county, for not levying 10/. 4*.
pro expenjis fuis in attendencia fua in Parliamento.

Now in order tothe recovery of this Action, many
things relating to the Parliament, as, When the Par-

liament began ? How long his attendance was ?

And
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and divers other queftions relating to the Parliament,

muft of nectffity be incident.

io Eliz. Dy. fol. 275. The very lower end of that

folio, there is an action brought againfc the Keeper,

for letting a Burgefs of Parliament go at large by

writ deprivikgio Parliament, who was in execution.

The Lord Dyer fays nothing there, what became of

it; but Sir Francis Moor, in his Rep. fol. $j. at the

lower end of that fol. reports, that it was held by

Dyer, that if one condemn'd in debt or trefpafs, be

chofen to the Parliament, and after taken in execu-

tion, that he fhall not have his privilege of Parlia-

ment. And, as he fays, it was fo held by the Sages

of the Law, in the cafe of Ferrers; and that tho'

his privilege was indeed allow'd, yet, (as they held)

it was minus jujle, which cafe of Ferrers was the fame

here mentioned before to be in Dy. fol. 275. as appears

by Mr. Crompton in his jurifdiction of Courts,/*?/. 8. b.

So that fome things relating to the Parliament, the

Courts of Weftminfter hall muft determine ; and the

Judges cannot avoid it, if they will do juftice.

2. But fome things there are concerning the Par-

liament, which the Courts of Wefiminfter-hall may
determine if they think fit; or they may at the dis-

cretion of the Judges fufpend their further proceed-

ing, and refer them till the Parliament meets to de-

termine them.

33 H. 6. fol. 17, 18. It is there debated by the

Judges, whether it were a perfect and legal Aft that

pafs'd in Parliament againft Sir John Pilkington, for

'a rape committed by him ; and it depended upon
the courfe of the two Houfes, in their tranfmitting

of bills from one to another, and of indorfing the

bills ; and they fent for the Clerk of the Parliament

and cpnfulted with him about it ; and there, For-

te/cue, chief-Juftice, held the Act in queftion to be

a good Act of Parliament ; but, fays he, peradven-

ture the matter, or queftion, fhall wait till the next

Parliament meet, and then we may be Certified by
them of the certainty of the matter. By this it

appears, that the Judges did not difown the jurif-

diction of that caufe, that was fo nearly depending

upon the ufage of Parliament, but that it belonged

to them, and not to the Parliament
; yet it was con-

venient to be advifed by the Parliament, and to wait

till then.

And Sir Ed. Coke, in his 2 Infi. 408. tells us,

that matters of difficulty were ufually adjourned to

Parliament.

3. Some things there are that concern the Parlia-

ment, wherein the Courts of IVeftminfter-hall muft
not intermeddle, but the jurifdiction belongs to the

Parliament only.

By the Statute of 4 H. 8. c. 8. tho' all in that Act
that concerns one Richard Strode, is a private Act,

yet there is one claufe which is a general Act, and is

declaratory of the ancient law and cuftom of Parlia-

ment, viz. It is enacted, That all Suits, Accufements,

Condemnations, Executions, Fines, Amerciaments, Pu-
nifhments, Corrections, Charges, and Impofitions, at

any time from thenceforth, to be put or had upon any

Member, for any Bill, [peaking, reafoning, or declaring

of any matter concerning the Parliament, to be com-

muned or treated of, be utterly void and of none effecl.

This concerns none but members of Parliament,

and it provides for freedom of debates in matters

that are proper to be treated of in Parliament.

The Lords, for themfelves only, and for their

own Houfe, made claim of this privilege and ju-

rifdiction, 11 R. 2. num. 7. Sir Robert Cotton's Abr.

Sir John Elliot, and Denxil Holies

fol.^ii. but it is limited only to matters moved in Par-

liament, and the King allowed it in full Parliament.

And Sir Ed. Coke, in his 2 hft.fol. 15. fays, that

pari ratione, the like belongs to the houfe of Com-
mons : *And this is the reafon, fays Sir E. C. that

Judges ought not to give any opinion of a matter of

Parliament, becaufe it is not to be decided by the

common Laws ufed in other Courts, but fecundum
legem dif confuetudmmen Parliament!.

So likewife in cafe of the privilege of a Member
of Parliament, againft fuits and executions, fitting

the Parliament, the Judges have refufed to give

their opinion, tho' demanded by the Lords. As
they did in the cafe of Thorp, Speaker of the houfe

of Commons, who was taken in execution between
two Seflions of Parliament, of which the Commons
made Complaint to the Lords, and the Lords afked

the advice of the Judges, whether the Speaker ought
to be delivered by privilege of Parliament ; the

Judges anfwered, That they ought not to determine

the privilege of the high Court of Parliament : the

cafe is 3 1 H. 6. fol.— . Rolls Ab. 7 d part. 94. ca. 1.

See 39 H. 6. Sir Robert Cotton's Abridg. num. 6.

Concerning departure from Parliament, (fitting

the Parliament) and not attending according to

their duty ; the cafe feems doubtful, whether any
other Court than the Parliament can determine of

that offence, it feeming to be of a middle nature.

For tho' it be an offence committed by a Member,
and that in Parliament-time, which argues for their

privilege, and againft the jurifdiction of any infe-

rior Court, efpecially while the Parliament fits,

who undoubtedly may take cognizance of it, and
puniih it : Yet on the other fide, when the Parlia-

ment has not taken cognizance of it, and the Par-
liament is rifen, why fhould not that offence, at

the King's fuit, be puniftied in the Star-chamber,

while that was a Court, and now in the King's-

Bench? And why fhould privilege protect againft

non-attendance, when the true ground of privilege

is by reafon of attendance. And Mr. Plowden, who
was' a very learned lawyer, fubmits to the jurifdic-

tion, but traverfes his departure ; as the cafe of the

Bifhop of Wincbefter, 3 E. 3. remembred by Sir Ed.
Coke, in his 2 Infi. in his Chapter of Parliament, (as

far as he reports it) feems rather to be an authority

agair.ft the jurifdiction of any other Court befides

the Parliament itfelf, in fuch cafe of proceeding

againft a Member to punifh him for non-attendance

:

For the Bifhop being impleaded by original writ

at the King's fuit, (which I fup'pofe was in the

King's- Bench) quia recjjit a Parliamento fine licentia

Regis.

The Bifbop pleaded quod ipfe eft unus de paribus,

& dicit, quodft quis eorum deliquerit in Dominiim Re-
gem in aliquo Parliamento, in Parliamento debet corrigi

di? emendari, & non alibi in minori curia. And fo

Sir E. C. feems to leave the victory on the Bifhop's

fide, and that his plea fucceeded. But Sir Francis

Moor, 779,780. reports the cafe of the Lord Stur-

ton, and the Lord Mordant, how they were deeply

fined in the Star-chamber, 4 Jac. for abfenting

from Parliament, at the complaint of the Attor-
ney General, ore tenus. And there were then pre

-

fent in the Star-chamber, the Lord-Chancellor,

Chief-Juftice Popham, Fleming, andWalmJly. And
for precedents to juftify the proceeding againft them
in that Court, they cite the cafe of the E.irl of Ccrn-

wal, 4 H. 3. and the Bifhop of Winchefier'% cafe,

(which I mentioned but now) 3 E. 3. how that for

drpar-
plead the like Plea to the junfdiftion of the King'i-Bencb. Ante p. 24.2.
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departing from Parliament, without licence, their

lands were feized.

But the objection in our cafe is, concerning a mat-

ter of eleclion of a Knight of a Shire to ferve in Par-

liament : that no other Court but the Parliament

muft meddle in it, as the objectors would have it.

Anfw. It is not impertinent therefore, to enquire

briefly of the true Jurifdiction in this matter.

Sir Robert Cotton affirms, that writs of Summons
for Knights of the Shire to ferve in Parliamsnt, be-

gan 49 H. 3. and that the admittance of Commo-
ners into the Parliament, was purpofely to lcffen

and curb the power of the Lords, after the daring

Earl of Leicefter was (lain in the battle of Evefhant,

(which was that very year) and the Barons were to-

tally routed by Prince Edward, (afterwards King

E. 1.) and K. H. 3. was refcued out of their hands.

And to back that opinion, it is obferved, that the

firft writ to the Sheriffs, to fummon two Knights

out of every Shire, that is to be found upon record,

is that of the clofe Roll 49 H. 3. (the very fame

year) dorfo 10 and 1 1. Thus Mr. Prynne affirms,

in his preface to the abridgment of the Records of

the Tower, fol. 11. in the beginning of that foL and

fol. 1 3 b. in the middle of that fol.

But we muft not be governed by Hiftorians in

matters of law •, and therefore notwithftanding this

obfervation of Sir Robert Cotton's and Mr. Prynne's,

we muft prefume that the Houfe of Commons, and

election of Knights of the Shire, are as ancient as

the Common Law, and have been time immemo-
rial ; becaufe we find no written law that does firft

begin any fuch Inftitution.

But to come clofer to the objection, and to en-

quire who are the proper Judges of the right of

elections.

Mr. Prynne, in the fame preface,/*/. 14. b. in the

middle of it, (as I myfelf have folio'd it, for the

print has no folios to the preface ;) " The King
" and Lords (fays he) were anciently fole Judges
" of the legality of elections of Members, of the

" Houfe ot Commons, till the time of King
" Henry 7."

And in Sir Robert Cotton's Abridgment, fol. 392.

the year 1 H. 4. num. 80. at the prayer of the Com-
mons, the King declares, that the Commons were

only petitioners, and that all judgments appertain

to the King and Lords, unlefs it were in Statutes,

Grants, Subfides, or fuch like; the which order

the King would from that time to be obferved.

But we know that the Houfe of Commons is now
poffefs'd of the jurifdiction of determining all que-

ftions concerning the election of their own Members

;

fo far at leaft, as is in order to their being admitted

or excluded from fitting there. But how far their

judgment is concluding to all others to other purpo-

fes, I have now no juft occafion to examine; for, as

has been obferv'd, the plaintiff in this cafe grounds

his action upon his original right of election, and

mentions the determination of the houfe on his

fide; and not only alledges that he was duly elect-

ed, but fo returned by the defendant himfelf : And
that tho' he were for fome time hindred from fit-

ting, by occafion of the falfe return, made by the

defendant on purpofe, and the election was under

queftion by it, yet he prov'd it clearly to the houfe,

and was admitted, and his election declared good ;

and taking it for granted that he was duly elected,

he fues in the King's-Bench, by this action to recover

damages for the injury done him by the defendant,

for which the houfe of Commons could not have

help'd him. For to that purpofe they have no ju-

rifdiction, for they cannot examine a wimefs upon
oath, nor can they act the part of a Jury to give

damages, nor have they any power to award a trial,

or to caufe the Sheriff to impannel a Jury.
Otj. 3. This is an action of a new invention, and

prima imprejfionis, and never any fuch was brought
before, lave that of Nevil againft Stroud ; which
never had any determination.

A»f. 'lis true, 'tis new, in the particular cir-

cumltances, but not in the main, nor in the fub-

ftance ; 'tis new, in that 'tis brought by one elect-

ed Knight of a Shire again ft the Sheriff, for a falfe

and malicious return of another Indenture, where-
by the plaintiff was put to great expence and trou-

ble ; but 'tis not new in the general nature of the ac-

tion. For nothing is more frequent than actions

upon the cafe, where an injury is done and damage
fuftained ; nay, 'tis very frequent for actions upon
the cafe to be brought againft Sheriffs, for mere
falfe returns, and that where there is no malice, nor

any of thofe great aggravations that appear in this

cafe.

For this I refer you to the cafe in Rolls's Abr. r.

part, fol. gg. Getin, Palmer and Marfhal, in the

King's-Bench ; where the Bailiff of a francbife was
newly removed ; but tho' he were removed, took
upon him to anfwer, but made a falfe anfwer to the

Sheriff's warrant, to execute a Fieri fac' againft an

adminiftrator, and the Sheriff made that return to.

the Court ; and thereupon an action upon the cafe

brought againft the Sheriff, and adjudged it lies :

And that the Sheriff at his peril muft take notice

who is the rightful bailiff of the franchife, and ac-

cept of no anfwer to his warrant from any other.

19 H. 6. 29. An action upon the cafe againft a
deputy Sheriff, for embezzeling a writ.

19 H. 6. 38. by Pafton. If a Sheriff upon a Ve-

nire fac' return a Jury that is infufficient to pay if-

fues, the next Sheriff to whom the iffues are eftreat-

ed to be levied, muft charge himfelf with the iffues,

and muft not return a Nihil, but fhall have an action

upon the cafe againft his predeceffor, for his falfe re-

turn ; yet here is no malice, but at the moft a ne-

glect, or a miftake only.

39 E. 3. 7. Brook, action upon the cafe, 6j.

An action upon the cafe againft a Sheriff for not

fummoning and warning a man in due time, upon
a writ of Praemunire or attachment, whereby he fu-

ftained damage, as judgment given againft him, or

the like. This is but a bare neglect or omiffion, and
feems to be the leaft or loweft fort of injuries ; and
yet being accompanied with a particular damage
to the party, tho' without any malice on the She-

riff's part, the action will lie.

3 E. 4. 20. Brook, action upon the cafe, pi. 91.
by Danby and Pigot, for a falfe return only.

If a Nihil be returned againft me who have land,

F. N. B. 03. 31 £.3. Fttz. Abr. Proces 55.
So for not returning a writ of fecond deliverance,

which is a mere neglect and non-feafancs, tho' there

be no malice, 21 £.3. 43. Br. Acl. f. ca.pl. 48.

5 Rep. 32. b. 91. 7 Rep. 1.

So againft a Bifhop, if he falfely return, that an

executor has not refufed the executorfhip, when re

vera he has refufed it, 2 Leon. 221.

So againft an efcheator. 9 H. 6. 60. 2 1 E. 4. 23.

27.
Much more fhall the action upon the cafe lie a-

the Sheriff, as the circumftances of this

cafe are, where the return is not only falfe, but he

knew

againft
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knew it to be falfe, and he did it malicioufly, with

a purpofe to hinder the plaintiff from fitting, and

to put him to expence, and where the plaintiff has

had fo great a damage. And the Sheriff by his oath

is oblig'd to do right as well to poor as to rich, in

all that belongeth to his office. 2. To do no wrong

to any man for favour nor hate. 3. To difturb no

man's right. 4, Truly to return, and truly to

ferve all the King's writs, as far forth as fhall be

within his cunning. And the Jury by their verdict

in this cafe, have found the defendant to fail in

every one of thefe. claufes of his oath. And tho'

the circumftances that do diverfify all cafes are new

in this cafe ; yet 'tis very frequent in actions upon

the cafe, to have new cafes and new circumftances ;

and there is nothing more frequent than this variety

and novelty.

Sir Fran. Bacon, in his Book of advancement of

learning, fpeaking of cafes omitted in law, fol. 38.

lays, That the narrow compafs of man's wifdom cannot

comprehend all cafes which time bath fotmd out -,
and

therefore cafes omitted and new, do often prefent

themfelves, but every new cafe does not require a

new law; for then the legiflative power muft be

continually exercis'd : But tho' it differs from for-

mer cafes in circumftances, yet it may fall under a

general rule, or be proceeded upon by parity of

reafon ; ubi eft eadem ratio, ibi idem eft jus.

And the Statute of IV. 21. cap. 24. has made am-

ple provifion for all fuch new cafes that fall under a

general rule, but have no form'd writ, or writ of

courfe that fits it in all the particulars and circum-

ftances. In conjitnili cafu, ftmili remedio indigente,

Jiat brevt, fays that Statute.

In the 8th Rep. fol. 48. Jehu Webb's cafe, there

you have the diftinftion of writs ; fome are brevia

formata feu de curfu, and from thence the Curfitors

have their name, becaufe they have the drawing of

thofe writs.

Some are brevia Magiftralia qua necfunt de curfu

nee formata, i.e.de alrqua certa forma, fed ftepius va-

riant fecundum varietatem cafuum, faclorum cif queru-

larum; as are actions upon the cafe, &c. which

have not any certain form, but are upon occafion

drawn by the Matters of the Chancery, and from

thence are called Magiftralia ; all this is by virtue

of the words of the Statute of W. II. c. 2$. Concor-

dant clerici in Cancellaria de brevi faciendo. 2 Injt.

405, 406, 407-
And many new cafes may be put, that have no

parallel cafes to be found in our Books, if all the

particulars and circumftances be regarded, as the

cafe, 8 Car. Croke 291. in the King's Bench, where

an action upon the cafe is brought againft an Appa-

ritor, for what he did in his office, viz. for falfely

and malicioufly prefenting one, and that in the Spi-

ritual Court, for incontinency. This was againft

an officer for what he did in his office, and to which

his oath obliged him ; and this was for a thing done

in the fpiritual Court, viz. the Confiftory Court at

Exeter, and for a matter merely of ecclefiaftical cog-

nifance, viz. incontinency, wherein the Common
Law had nothing to do ; and this cafe had no pa-

rallel nor precedent before it : and yet being an in-

jury and damage to the party prefented, and done

falfely and malicioufly, and without colour, and

for which the party injured could have no recom-

pence in any other Court, but at Common Law,

ic was adjudged the action lay. This cafe, tho' it

had no parallel before it in all the circumftances,

y.i in many refpetts it is a paralled to the cafe before

us. There is the like action againft conflables for

making a falfe prefentment, Croke Car. 467. and
the cafe I cited before againft a Sumner. 1 2 Rep.

128.

And for that objection and ob.lrvation concern-

ing the novelty of this action, this more may be faid

in anfwer to it ; That till of late years Sheriffs have
given no occafion for the like action of this ; for

double returns, upon elections to Parliament, have
not been in ancient times.

Mr. Prynne, in his Brevia Parliamentaria Redi-

viva, fol. 137. obferves, that there were not above
two or three cafes of elections queftioned from 49
H. 3. till 22 E. 4. for ought appears by the returns,

or Parliament-Rolls, and not fo much as one dou-
ble return or indenture.

And the common law docs comply with and con-

form to the general opinion and genius of the King-
dom, and values what-they generally efteem and va-

lue, and difefteems what they value s.ot.

Heretofore an election to ferve in Parliament, was
not a thing fo defirable, and fo much fought after as

now-a-days it is ; and it is not the defire or feeking

after it, that is to be diflik'd or condemned, for he

that defireth the office of a Bifhop (fays the Apoftle)

defires a good office ; but it is the undue means
ufed, or the ill ends for which it is defired, thac

makes the feeking bad.

Mr. Prynne, ut fupra, fol. 165. anno 1 £.3. a
writ iffued to elect two Knights for the county of

Northumberland, and the Sheriff returned this an-

fwer, communitas commit. Nortbumbria ftc refpondet,

quod ipji per inimicos Scotia adeo funt deftrucli, quod

non babent unde folvere expenfa duobus militibus proft-

fciffuris ad confilium apud Lincoln, tenendum.

In his fourth part of his Regifter of Parliamen-

tary writs, is mentioned a Parent of exemption

granted 42 E. 1. to the town of Terrington in De-
von/hire ; which Patent recites in its preamble, that

the men of that town never ufed to fend Burgeffes to

Parliament, till the Sheriff 21 E. l.fummonitos fu-

ijfe malitiofe retornavit.

So that a malicious return to Parliament, is no

new thing, but has been formerly done ; and as the

plaintiff in this action has well fued the Sheriff for

returning another with him, fo I make no doubt

but as the cafe then ftood with the general humour
and opinion of the people, thole of Torrington might

have had their remedy againft the then Sheriff for

returning them fummoned.
And the Law is (till the fame, in that it ftill fets

a price and efteem upon that which the people ge-

nerally efteem and value.

And feveral cafes have been put to prove, that

new Statutes have given occafion to new actions up-

on the cafe, which actions could not have been fued

at the Common Law ; and yet thofe new Laws and
ftatutes, do not give thofe new actions, but only

occaGoned them.

Barnes verf Carey 1 1 Jac. King's-Bench, Rolls"

Rep. fol. 47.
The plaintiff there brought an action upon the

cafe againft the Sheriff of Briftol, for fuffering j. S.

to efcape out of his cuftody. J. S. being commit-
ted by theCommiffioners of bankrupts, lor refufing

to anfwer Interrogatories, the plaintiff being one

of the creditors, and J. S. a bankrupt ; and after

many exceptions taken to the declaration the Court

gave judgment for the plaintiff. And yet there

was no fuch thing as a com million of bankrupt at the

common Law ; but the common Law takes occa-

fion
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give fuch an

thofe ftatutes

fion by the ftatutes of bankrupt, to

action upon the cafe, which before

could not have been fued.

In like manner the common Law takes occafion

by thofe ftatutes that give the action of wafteagainft

tenant for life, or years, againft whom it lay not by

common Law, to give an action upon the cafe a-

gainft fuch tenants, if they will not permit their

Leffors to enter upon the thing demiled, to view

whether wafte be done or nor. Croke 2 part, 478.
Objetl. 4. That there is not one cafe in Law paral-

lel to this cafe, for a Sheriff to be fued for return-

ing the whole truth, and fomething more than the

truth : tho' actions for falfe returns are frequent.

Anjw. This is an action for a falfe return, and

fomething more. That it is for a falfe return, ap-

pears by that allegation, that he did falfely make his

return, and the Jury have found it fo, and we muff,

believe it. And it was falfe in this, in that he re-

turned an Indenture pretended to be under the hands

and feals of divers perfons, as the greater part of

the faid county, purporting the choice of another

than the plaintiff to be Knight of the Shire. The
plaintiff does riot alledge, that there ever was any

fuch Indenture fealed by any perfon ; but that the'

defendant did falfely return another Indenture, pur-

porting the fame to be made by divers perfons, &c.

So that we may reafonably underftand it, that in

truth there never was any fuch Indenture fealed by

any but- the Sheriff himfelf, and not by any others

that were prefent at the election, idly, Tho' the

Sheriff have returned the whole truth, yet together

with that truth he returned a falfehobd ; and till it

was re-examined, it could not appear which was the

truth, and in the mean time the plaintiff fuftained

all his damage.

Objetl. 5. That the Sheriff acted herein as a judge,

And far the words of this ftatute of 23 H. 6. that

a convenient remedy for the party grieved is not or-
dained by the formed ftatutes •, this does not argue
that there was no remedy at the common Law, nor
does it argue that there was no remedy at all ; but
that there was no convenient remedy by thofe former
ftatutes, and thereupon the ftatute of 23 H.6. gives
an hundred pound to 'the Knight injured by an un-
due return.

I fhall put fome like cafes where Acts of Parlia-

ment give remedies, where yet there were other re-

medies before at common Law, and the party may
fue for either ; Rolls' Ab. 1 fart, jol. 03. cafe 20.
A Diflringas is awarded to the Sheriff to diftrain

the defendant in an action, and the Sheriff returns
too fmall iffues, tho' an averment lies by the ftatute

of W. II. c. 43. yet the plaintiff may well have his

aCtion upon the cafe againft the Sheriff, becaufe it

appears by the words of the ftatute, that it is a falfe

return. Obferve the argument there ufed, viz.

If the action upon the cafe did not lie, in fuch
cafe the plaintiff had not any remedy at the com-
mon Law, which was greatly mifchievous; and the
ftatute (as is there obferved) tho' it gives a new re-

medy, and takes no notice of any remedy that was
before in the cafe, yet it does not reftrain the plain-
tiff from any remedy that he had at the common
Law. 'Tis there indeed made a Quare ; but Ser-
jeant Rolls has this Note upon it, that Tr. 3 Car.
one Mrs. Bennet, upon good advice, brought fuch
an action upon the cafe againft the Sheriff of London,
for returning too fmall iffues againft the Mayor and
commonalty of London.

The ftatute of W. II. c. 24. (Sir E. C. 2 Infl. fol.

404, 405.) firft gives an affize of tiufance againft

the Alienee of him that, levied that nufance -, and
that ftatute feems (as Sir E. C. obferves) to under-

and therefore if he err, he is not to be fued for it, - ftand that the party grieved was without any reme-
but his error may be reformed

not fuffer an averment tending to the

and the Law will

difcredit of a

Judge. PI. comment. 491. b. and Dy. 89. b.

Aufw. All this is true, as to one that is a judge

of Record, in refpect of the greatnefs of his autho-

rity, and the great truft the King and the law repofe

in a judge of Record. But the Sheriff is no judge

ac all in what he acts in the election of Knights for

the Shire, but is only an officer upon Record, 9 H.

6. 53. and 60. Br. Ab. Tit. Atl.f. ca. plac. 6. tho'

in fome particular cafes indeed, the Sheriff is a

judge, as in a Jujlicies, 6 Rep. 12. ad fin. and a

judge of Record, as in a Re dijfeifin, by the Statute

of Merton, c. 13.

Objetl. 6. The Statute of 23 H. 6. c. 15. has pro-

vided a remedy againft the Sheriff for any abufe

committed by hirn in elections, viz. the penalty of

a hundred pound, in cafe of Knights of the Shire,

to the Knight injured : And it does recite in the pre-

amble, that a convenient remedy for the party

grieved, is not ordained in the former ftatutes ; and

from hence it is inferred, that there was no remedy

for the party grieved at the common Law, nor be-

fore this ftatute.

Anf. I have already proved, that there was a re-

medy at the common Law, and before this ftatute ;

and this ftatute is an argument to prove it, for this

ftatute mentions a party grieved, and there could be

no grief without a remedy, otherwife the Law would
have been defective. And it cannot be denied, but

that if there were a remedy at the common Law,
this ftatute being in the affirmative, does not take

it away, only it gives another remedy.

dy before ; for it provides in thefe words, de cetera

non recedant querentes a curia Regisfine remedio : yet
Sir E. C. takes notice, fol, 405. of his 2 lnft. at the
lower end of that folio, upon the words (a curia)

That the makers of that Ait knew -well that theparty
injured by the nufance, might enter upon the ground
of the wrong-doer, not only when it was in his

hands, but after it was aliened too, and abate the nu-
fance, and fo prevent himfelf of the remedy by af-

fize of nufance given by this Act. And befides

this, he had another remedy by action, viz. If he
had any particular damage (fays Sir E. C.) he mi»ht
bring his action upon the cafe, and recover damage,
ne querentes recederent a curia fine remedio.

Objetl. The ground of this action againft the
Sheriff is for making a double return. Now the
declaration fets forth only one perfect return, and
that is of the plaintiff's election, which the declara-

tion fays, was fecundum exigentiam brevis ; and it

was by Indenture, under the feal of the Sheriff and
Electors : And tho' the plaintiff alledges, that the

late Sheriff and the Electors returned another Inden-
ture of the election of another perfon, (which is the

gravamen that he complains of) yet that appears to

be no return ; for it was not faid, that that Inden-

ture was under any feals. And the ftatutes of 7 H.
4. c. 15. and 8 H. 6. c. 7. require Indentures enfeal-

ed by the electors to be tack'd to the writ, which
Indentures fo fealed and tacked, fhall be holden for

the Sheriff's return.

Anfw. This other Indenture laft mentioned, muff,

be underftood an Indenture enfealed, in like man-
ner as the former ; for the declaration juft before

men-
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mentions the firft Indenture, whereby the Plaintiff

was returned. to be chofen, and that it is faid to be

fo enfealed, as the Statutes require ; and then the de-

claration fays, chat the Sheriff, together with that

Indenture, return'd another Indenture: fo that it

mull be reaibnably unde rftood, to be an Indenture,

in like manner enfealed.

And then 'tis faid by the declaration, of this laft

Indenture, that it was annexed to the Writ; and fo

return'd by the Defendant the Sheriff, which mutt

therefore be prefum'd to be an Indenture enfealed,

or elfe to what purpofe did the Defendant annex it

to the Writ, and return it ?

And further the declaration fays, that by rea-

fon of the falfe return, the Plaintiff could not be ad-

mitted into the Lower Houfe, till he had made proof

of his Election. Now, if that other Indenture

were not enfealed, it could not be faid to be a falfe

return ; for it would indeed have been no return,

and ic could not have hindred the Plaintiff from be-

ing admitted, nor put him to the proof of his

Election.

And that the Indenture muff, be underflood an In-

denture enfealed, by thofe that were prefent at the

Election, appears by the Writ; the form whereof

you will find in Crompt. Jurifdiclion of Courts, fol.

j.^.the Claufe is this; Et nomina eorundem mili-

turn, fie eleilorum, in quibufdam Indenturis, inter te

Cff tiles qui hujufmodi Eleclioni interfuerint inde confi-

ciendis, inferi. And in another Claufe, Et Eletlio-

nem illam fub figillo tuo cif figillis eorum qui Eleclioni

illi interfuerint nobis in Cancellariam certtfices, remit-

tens nobis alteram partem Indenturar. prediilar. pre-

fentibus confutam una cum hoc breve.

The Lord Chief-Juftice North's Argument, in

the Cafe between Sir William Soame, Sheriff

of Suffolk, and Sir Samuel Bamardijlon,

Bart, adjudged in the Court of Exchequer-

Chamber, upon a Writ of Error, containing

the Reafons of that Judgment.

SIR Samuel Bamardijlon, the Plaintiff, brings an

action upon the cafe in Banco Regis againft the

Defendant, Sir William Soame, late Sheriff of Suf-

folk, fetting forth, that a Writ iffued for the chufing

of a Knight for that County, to ferve in the then Par-

liament, inftead of Sir Henry North, deceafed ; that

at the next County Court the Freeholders proceeded

to an Election ; and~ altho' the Plaintiff was duly

chofen per majorem numerum gentium tunc refi-

dent. infra diet. Comitat. quorum tunc quilibet ex-

pendere potuit 40 s. libri ten'ti & ultra per annum
infra Comitat. illud, ac licet prffidictus Willielmus,

praemiffa fatis fciens, poftea brevem prsed. in Cur.

Cancellar. returnavir, fimul cum quadam Indentura

inter ipfum Vicecomitem & predict. Electores ip-

fius Samuelis de prasdicta Electione ipfius Samuelis

fact, fecund. Exigentiam brevis predict. Prjedictus

tamen Willielmus adtunc Vicecomes Officii fui debi-

tum minime ponderans, fed machinans & malitiofe

intendens ipfum Samuelem in hac parte minus rite

praegravare, ac eundem Samuelem de fiducia, &
officio unius Mil. Comitat. prasdict. in diet. Parlia-

mentoexercend. omnino fruftrare, & deprivare; &
prasdict. Samuelem ad diverfas magnas & grandes

pecuniarum fummas expend, caufare, contra debi-

tum officii fui praed. fallb, malitiofe, fcienter &
deceptive, adtunc in ead. Cancellar. apud Weftmo-

nafi. predict, retornavit una cum Indentura predict.

Vol. VII.

quandam aliam Indenturam eidem brevi fimilite r

annex, fpecificat. illam fore fact, inter prsefat. Wil-

lielmum, &c. una parte, & diverfas alias perfonas

diet. Comitar. in Indentura ilia fpecificat. & conti-

nent, quod dicta? al. perfona;, ut major pars totius

Comitat. prasdict. in praedicto pleno Comitat. ele-

gerunt quend. Lione'lum Talmqfh, Bar. alias diet.

Lionel Dom. Huntingtotxjre, in Regno Scotia, in loco

prasdicti Uenrici North un. Mil. Com. Suffolk pre-
dict, pro Parliaments pra?dicto adveniend. eidem
Parliaments pro Com. il. Ubi re vera prasdictus

Lionellus non fuit eltctus per majorem partem,
prout per ult. IndTit. fallb fupponitur. Ratione
cujus quidem falfi retorn. de prsedicta al. Indent.

&c. idem Samuel in Domum inferiorem pro Comi-
tat. hujus Regni Anglia, &c. affemblat. admitti non
potuit, quoufque idem Samuel per petitiohem fuam
Comitat. dicti Parliamenti pro remedio congruo
exhibit ; & poft diverfas ingentes denar. fummas in.

& circa manifeftationem & verificationem dicl'ae E-
lectionis coram diet. Comitat. expendit, & diverfos

labnres in ea parte fuftent. poftea fcil. &c. per Co-
mitar. in Domum Comitat. prasdict. admiffus fuic

& electio ipfius Samuelis per Comitat. declarat. fuit,

fore bona, unde deteriat. eft, & damnum habet ad
Valenc. 3000 /.

There is a verdict given for the Plaintiff, and da-
mages found to the value of 800 /. and Judgment
thereupon, and a Writ of Error is brought to re-

verfe that Judgment.
I have but little Time left me, to fay what I have

to offer, it being very late ; and yet I muft defire
leave to produce thofe reafons I have in maintenance
of my opinion : I will be careful not to detain you
longer than will be neceffary.

And therefore, I will not trouble you with ftar-

ting the cafe again, nor will I fpeak of any excep-
tions that have been made to the declaration, for I
love not the niceties of the Law, in cafes where they
do prevail : and in this cafe I have only confidered
the foundations of the action; which if I had found
well-eftablifhed upon reafon, or the grounds of the
Law, I would have examined what has been object-

ed to the forms of the declaration, which muft have
brought great weight to have overturned thofe Pro-
ceedings.

But as the point of the action, upon the moft fe-

rious confideration I could have of it, and weigh-
ing what has been before now, and alfo at this

time, faid in fupport of it ; I am of opinion, that
the Judgment ought to be reverfed ; for that no
fuch action as this, at Bar, does lie by the Com-
mon Law.

Becaufe this is a caufe of confiderable value, great
damages being recovered ; becaufe it is a Judgment
of great authority, being upon a caufe tried at the
King's-Bench Bar, and given upon deliberation there;
becaufe it is a cafe of an extraordinary nature, and
of great import, each party pretending benefit to
the Parliament by it ; becaufe it is an action Prima
Impreffwnis, that never was before adjudged, the re-

port of which will be liftned after : I have taken
pains to collect and fet down the reafons that I muft
go upon in determining this cafe -, that as the Judg-
ment had the countenance of fome deliberation in

the Court where it was given ; fo the reverfal being
with greater deliberation, may appear grounded up-
on reafons that ought to prevail.

I can fay with my brother Windham, that I love
rather to affirm Judgments, than to reverfe them ;

but I can attribute nothing of authority to the Judo--
L 1 1 ment
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ment, tho' it were given in a fuperiour Court, and

upon deliberation ; I muft judge of it as if the cafe

came to be judged originally by me: the argument to

fupport a judgment from the authority of itfelf, is,

Exceptio ejufdtm r'ei cujus petitur Diffolutio, which

muft not be admitted in cafes of Writs of error.

We are entrufted to examine and correct the errors

of that Court, and for that purpofe.we are made

fuperior to it ; we muft proceed according to our

own knowledge and difcretion, or elfe we do not

perform the truft repofed in us.

I muft needs fay, this is a caufe that imports it more

than any caufe I have known to come before us, for

it is a caufe Prima ImpreJJionis ; and the queftion is,

whether by this Judgment a change of the Common
Law be introduced. , It is the principal ufe of Writs

of Error, and Appeals, to hinder the change of

the Law ; therefore do Writs of Error in our Law,

and Appeals in the Civil Law, carry Judgments

and Decrees to be examin'd by fuperior Courts un-

til they come to the higheft, who are entrufted that

they will not change the Law.
Therefore do Writs of Error lie from Ireland,

which is a fubordinate Kingdom to England, by

whofe Laws it is governed ; that they might not

be able to change the Law by their Judgments,

and not fo much for the particular right of the

party.

For otherwife it would be very eafy for Judges

by conftruction and interpretation to change even a

written Law, and it would be moft eafy for the Judges

of the Common Laws of England, which are not

written, but depend upon ufage, to make a change

in them ; efpecially if they may juftify themlelves

by fuch a rule as my brother Atkins lays down to

fupport this cafe, viz. that the Common Law com-

plies with the genius of the Nation. I admit that

the Laws are fitted to the genius of the Nation •,

but when that genius changes, the Parliament is on-

ly entrufted to judge of it, and by changing the

Law to make it fuitable to it. But if the Judges

lhall fay it is Common Law, becaufe it fuits with

the genius of the Nation ; they may take upon

them to change the whole as well as any part of it,

the confequence whereof may eafily be feen ; I wifh

we had not found it by fad experience.

If the cafe at the bar be a change of the Law, it

is happy that it comes to be queftioned in the firft

inftance 5 for if this caufe had been any way agreed

and quitted, and a fecond cafe of this -nature had

been queftion'd, there would have been a precedent

urg'd, which cannot be fpoke of here ; for this cafe

hath no fellow, there never having been the like

Judgment before.

The method I (hall take in what I have to fay,

fhall be,

ift. To remove fome prejudice the Cafe is under.

idly, Give my reafons againft the Ablion.

qdly, Weigh what has been /aid to maintain the

Action,

lft, The cafe is under this prejudice, that an

aftion of the cafe lies for falfe returns of Sheriffs,

and why mould it not lie in this cafe as well as any

other ?

To remove this prejudice, I fhall fhew fome ma-
terial differences betwixt the nature of ordinary re-

turns and this return.

In ordinary returns the party is concluded, and

abfolutely without remedy ; for the Court muft

take the return as the Sheriff makes it. In ordinary

cafes the Sheriff may, and frequently does, take fe-

curity of the Plaintiff, or the Sheriff hath m-ans by

Law to be fecure; as, if he doubts the property of

the goods, he may return a Fieri facias, Nullus ve-

nit ad monftrandum bona. In fome cafes he may, for

his fafety, impannel a Jury, as upon an Elegit; or

he may refort to the Court, and pray reafonable

time to prepare his return, if the matter be diffi-

cult ; and hath other (helters, that if he be wary,

will lave him from danger.

But in 'his cafe the party is not concluded, for up-

on a Petition to the Parliament, if they fee it juft,

they wiil caufe the return to be altered by the Cleric

of the Crown, if the Sheriff be not in the way ; in

this cafe, the Sheriff may not take fecutity, it were

criminal in him to make fuch a return by compact,

nor can the Sheriff make a fruitlefs return, or obtain

delay to confulthis fafety.

Thefe differences are of that nature, that they

change the cafe in the reafon of it, as I fhall here-

after make appear : and no man can infer, becaufe

an action lies for falfe returns in ordinary cafes ;

therefore it lies in cafe of a return to Parliament,

where the Sheriff is clearly upon terms.

My reafons againft this aclion are applicable to

this cafe, and make it different from all the cafes,

that have been put by my brothers that argued for

the aclion : 1 obferve they argued only upon gene-

rals, without any other application to this cafe than

by the topick of concluding, a Minori ad Ma-
jus, becaufe an action lies in cafes of inferior nature,

therefore it will lie in this ; which rule holds not in

divede cafes, where there are particular reafons to

the contrary, as I .fhall by and by mew to be in

this.

idly, I fhall give you my reafons againft this ac-

tion, which are as follow :

'

( 1 .) My firft reafon is this, becaufe the Sheriff as to-

the declaring the majority is judge, and no action

will lie againft a Judge, for what he does judicially,

tho' it fhould be laid falfo, malitiofe & fcienter ;

as appears in Co. 12. Rep. fol. 24. They who are in-

trufted to judge, ought to be free from vexation, that

they may determine without fear ; the Law requires

courage in a Judge, and therefore provides fecurity for

the fupport of that courage. But,

1. Is the Sheriff a Judge in this cafe ? And,
2. Is there the fame reafon he fhould be freed

from all aclions ?

As to the firft, it is of neceffity, that as to the

declaring the majority, he fhould be Judge upon

the place : in other cafes, in the County Court, the

Freeholders are the Judges, and he is the Minifter.

When we fay the Freeholders, we mean the major

part of them is to judge ; but when the queftion is,

which is the major part, they cannot determine the

queftion ; but of neceffity the Sheriff muft deter-

mine that, the nature of the thing fpeaks it.

Therefore it was held rightly in Letchmere's cafe,

. 13 and 14 Car. II. that as to the Election of Knights

to the Parliament, the Court is properly the She-

riff's Court, and the Writ is in the nature of a fpe-

cial commiflion, Elegi facias.

I know a Judge may have many minifterial Afts

incumbent upon him, as the Chief- Juftices have to

certify Records upon Writs of Error ; therefore it

is neceffary for me to obferve, that the fuit here is

for what he does as a Judge, and not for any thing

minifterial ; which appears by the averment, that the

Sheriff annexed another Indenture, fpecifying it to be

made by the major part of the Freeholders, and

containing that the Lord Huntingtowre was chofen,

ubi
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ubi re vera the Lord Huntingtowre was not chofen

by the major part of the Freeholders. If it had

been faid ubi re vaa the Freeholders fuppofed to

leal the fame, never did feal the fame, there had

been a falfuy in his minifterial part of fending in the

Indenture j but his fending his two Indentures,

which were really fealed by the Freeholders, as they

import -, wherein the Freeholders of each Indenture

(and not the Sheriff) fay, that they are the major

part, is no falfity in his minifterial part, but only

deferring to judge between them, which is the ma-

jor part ; or more properly judging that they are

both equal in number.

They object, that the matter of this queftion is

not matter of Judgment, 'tis but counting the Poll,

which requires Arithmetick, but not Judgment

;

but certainly if it be rightly confidered, it will be

thought this queftion of majority is not barely a

queftion of fad, but a queftion of judgment, a

queftion of difficult judgment, there are fo many
qualifications of Electors.

1. They muft have 40 s. per annum, there the va-

lue muft be judged.

2. It muft be Freehold ; there the Title.

3. It muft be their own ; there colourable and

fraudulent gifts made many times on purpofe to get

voices, muft be judged.

4. The Electors muft be refident ; here the fet-

tlement of the party muft be determin'd.

5. There are many things that incapacitate

voices, as bribery, force, caV. and many other

queftions arife, that are of fuch difficulty in debate

of them, much time is fpent in Parliament ; and

fometimes a Committee determines one way, and

the Houfe another. Is not this then a queftion that

refers to Judgment ?

They object: again, the Sheriff may give an oath

concerning all the qualifications, and he is to look

no farther.

I anfwer, the ftatute has given the Sheriff power
to give an oath in afliftance of him •, but the Sta-

tute does not fay that whofoever takes that oath fhall

have a voice : neither does the Statute 23 Hen. VI.

fay that the Sheriff fhall not be charged with a falfe

return, that purfues that way : fo that altho' he

may ufe thofe means for his direction, yet he muft

confider his own fafety, and not make a falfe return.

If a man, upon taking fuch an oath, give the She-

riff a fpecial anfwer, or if it fhould be known to

the Sheriff he fwears falfe ; the Sheriff muft deter-

mine according to his own judgment, and not by
what is fworn.

It may hence be concluded, that the Sheriff, as to

declaring a majority is a Judge ; and if fo, my
next afkrtion is, that there is the fame reafon he

fhould be free from actions, as any Judge in Weft-
minjler-hall, or any other Judge. Does it not im-

port the publick, that the oheriff fhould deal up-

rightly and impartially? Ought he not to have cou-

rage, and for that end fhould not the Law provide

him fecurity ?

Confider his difad vantages, what a noife and croud

accompany fuch elections; what importunity, nay,

what violence there is upon him from the contefting

parties.

We may fay, no other Judge has more need of

courage and refolution to manage himfelf, and de-

termine uprightly, than he. No other Judge de-

termines in a cafe of greater confequence to the pub-

jick, cr difficulty, than he j expofe him to fuch ac-

tions, and in molt Elections he muft have trouble

;

Vol. VII.

for commonly each party is confident of his ftrength,

his conduct, and his friends ; that let the Sheriff re-

turn never fo uprightly, the party that is rejected

will revenge it by a fuit, efpecillly if he may fue at

Common Law, to have boundlefs damages, with-

out running any hazard himfelf, but of the lofs of
his cofts.

If we Judges, that find ourfelves fecure from ac-

tions, fhould not be tender of others, that arc in

the fame circumftances ; it may well be faid, W*
unto you, for you impofe heavy burthens upon others,

but will not bear the leaft of them yourfelves.

2. My fecond reafon is, becaufe it is alieni fori,

either to examine the right of the Election, or be-

haviour of the Sheriff j both which are incident, and
indeed the only confiderations that can guide in the
Trial of fuch caufes, if they be allowed.

It is admitted, that the Parliament is the only pro-
per Judicature, to determine the right of Election,
and to cenfure the behaviour of the Sheriff. How
then can the common Law try a caufe, that cannot
determine of thofe things, without which the caufe
cannot be try'd.

No action upon the cafe will lie for breach of a
truft, becaufe the determination of the principal

thing, the truft, does not belong to the common
Law, but to the Court of Chancery: certainly the
reafon of the cafe at bar is ftronger, as the Par-
liament ought to have more reverence than the
Court of Chancery,

They object:, that it may be tried after the Parlia*

ment hath decided the Election , for then that which
the Common Law could not try, is determined,
and the Parliament cannot give the party the cofts

he is put unto.

Then I perceive they would have the determina-
tion of the Parliament binding to the Sheriff in
the action, which it cannot be; for that is between
other parties to which the Sheriff is not call'd : it

is againft the courfe of Law, that any Judgment,
Decree or Proceeding betwixt other parties fhould.

bind the intereft of, or any way conclude a third
perfon ; no more ought it to do here : it may be
eafy for parties combining to reprefent a cafe fo to
the Parliament, that the right of Election may ap-
pear either way as the parties pleafe. Is it fit the
Sheriff, who is not admitted to controvert fuch de-
termination, fhould be concluded by it, in an ac-
tion brought againft him, to make him pay the
reckoning ?

Did the Parliament believe, when they deter-

mined this Election, that they pafs'd Sentence a-
gainft the Sheriff, upon which he muft pay 800/?
Sure if they had imagin'd fo, they would, nay in
Juftice they ought to have heard his defence, before
they determin'd it.

And yet that was the meafure of this cafe, the
Sheriff was not heard in Parliament, indeed he was
not blamed there : and yet upon the Trial, which
concerned him fo deeply, he was not allowed to de-
fend himfelf, by fhewing any majority or equality

of voices, the Parliament having determin'd the
Election.

I do not by thefe reflections tax; the Law of In-
juftice, or the courfe of Parliament of Inconveni-
ence ; I am an admirer of the methods of both : it

is from the Excellency of them, I conclude this

Proceeding in this new-fangled action, being abfurd,

unjuft and unreafonable, cannot be legal.

To anfwer the other branch of this objection, I
fay, it does not follow, that becaufe the Parlia-

L 1 1 2 ment
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irent cannot give cofts ; therefore this new-devifed

action muft lie, to help the party to them.

For then fuch an action might as well lie in all

cafes, where- there is a wrong to be remedied by

courfe of Law, and no cofts are given for it.

At the Common Law no cofts were given in any

cafe, and many cafes remain at this day, where the

Statutes have given no cofts : as in a Prohibition,

Scire facias, and ^uare imprdit, and divers other

cafes ; and yet no action will lie to recover thofe

cofts, and why fhould it lie in the cafe at Bar ?

In this cafe the Parliament have already had it un-

der their confideration in the Statute 23 Hen. VI.

and have appointed what fhall be paid by the Sheriff

that offends, viz. 100 /. to the party, 100 /. to the

King, and imprifonment ; the Parliament have dated

what fhall be paid for compenfation, and what for

punilhment, and would have provided for cofts, if

they had thought fit.

3. My third reafon is, becaufe a double return is

a lawful means for the Sheriff to perform his duty

in doubtful cafes. \

If this be fo, then all aggravations of falfo, mali-

tiofe & fcientsr, will not make the thing actionable •,

for whatever a man may do for his fafety, cannot

be the ground of an action.

There is fometimes Damnum abfque injuria, tho'

the thing be done on purpofe to bring a'lofs upon

another, without any defign of benefit to himfelf

;

as if a new houfe be erected contiguous to my

ner, viz. if the Parliament fhall adjudge Sir Samuel
Barnardifton to be chofen, then he returns him ; and
if the Parliament fhall adjudge the Lord Hunting-
towre to be chofen, then he returns him ; that fuch
a return as this had been fafe, and could not have
borne an action.

This is a pretty invention, found out for argu-
ment fake, but methinks it furnifhes no force at all

to the part for which it is brought, but rather fhews
the right to be the other way : for let any man of
reafon fay, whether a double return, as it is now
ufed, be not the fame thing in confequence ? Is not
a double return, as if the Sheriff fhould fay to the

Parliament, " The right of Election is between
" thefe two, I am in doubt which of them I (hall

" reject, and expect your directions." This is the

import of a double return, and is the fame in ef-

fect, as if it had concluded like a fpecial verdict ;

and fo my brother Ellis's inftance fhould not be ac-

tionable, tho' he concluded otherwife.

That other new-fangled way could not be receiv'd.

—For,

1

.

The Freeholders would never join in fuch a re-

turn.

2. Such a return is not capable of being amended by

the Sheriff.

But the judgment of the Parliament muft be en-

tered upon record, to make it any return ; it con-

cluding nothing of itfelf, as a fpecial verdict con-

cludes nothing, till the judgment of the Court be

ground, I may build any thing on purpofe to blind enter'd upon the roll with it

the lights of that new houfe, and no action will ac-

crue, tho' the malice were never fo great; much lefs

will it lie, when a man acts for his own fafety.

If a Jury will find a fpecial verdict ; if a Judge

will advife and take time to confider ; if a Bifhop

will delay a Patron, and impannel a Jury to enquire

of the Right of Patronage ; you cannot bring an

action for thefe delays, tho' you fuppofe it to be

done malicioufly, and on purpofe to put you to

charges ; tho
! you fuppofe it to be done fcienter,

knowing the Law to be clear : for they take but

the liberty the Law has provided for their fafety,

and there can be no demonftration that they have

not real doubts, for thefe are within their own
breafts ; it would be very mifchievous, that a man
might not have leave to doubt without fo great

peril.

The courfe of Parliament makes out the ground

of this reafon to be true in fact, fo that a double

The Parliament will not, as 1 believe, admit of

new devices in .the courfe of their Proceedings,

whatever we do at Law.
But the double return is practicable in the Coun-

try, for the Freeholders of each part will tender

their Indentures; and itiseafily amended in Parlia-

ment, -by rejecting the Indenture of thofe Freehol-

ders that, were not the major part, which way has

been practis'd in doubtful cafes for many years.

So that I apprehend the cafe at Bar, to be more
regular and favourable, than that cafe, which my
brother Ellis put as a cafe that would bear an ac-

tion.

Again, fuppofe the Sheriff had inform'd the Par-

liament of his doubts, and that he could not readily

determine where the majority was, but it was betwixt

two perfons, A. and B. and thereupon defir'd their

favour, either to- grant him time to determine it, if

they pleas'd to command him fo to do, or elfe, that

return is lawful when the Sheriff doubts ; for if the they would decide it themfeives, and he would obey

Parliament did not allow a double return in doubt-

ful cafes, they ought never to accept a double re-

turn: if it were in itfelf avoid and unlawful return,

they ought not to endure it a moment, but fend

For the Sheriff, and compel him forthwith to make

a fingle return. But we fee where there is doubt,

the Parliament, fends not for the Sheriff before they

have examin'd the cafe, and given particular direc-

tions.

And it muft of neceflity be the courfe : for fuppofe

the voices are equal ; fuppofe the Election is void

For force ; fuppofe the Sheriff doubts upon the va-

lidity of fome voices, fhall he tranfmit his doubts,

what directions they fhould make in it ; and there-

upon the Parliament had taken upon themfeives to

determine it.

This mod clearly had not been actionable, for it

is not actionable to delay a return, to any Court of

Juftice, where the Sheriff hath leave from the Court

fo to do.

A double return, in myunderftanding, fpeaks the

fame thing, to the Parliament; and upon it they

may either direct the Sheriff to make a fingle re-

turn, which is to caufe him to decide it, or they

may do it themfeives.

And here, I muft needs' reflect upon the fecond

fpecially to Parliament ? Was there ever any fuch reafon I gave againft this action, that the matter

thing done ? Was there ever any other way but to of it is alieni fori ; I find myfelf and my brothers

make a double return, and leave it fairly to the de

cifion of the Parliament ?

It was faid by my brother Ellis, that if the She-

riff had retum'd, in the nature of a fpecial verdict,

the fpecial matter, and had concluded in this man-

that argued for the action, engaged in a difcourfe of

the nature of a double return, and the courfe of

Parliament upon it, which, as a Judge, I cannot

fo well fpeak to. I had the honour to be of this

Houfe of Commons, and whilft I was there, I con-

fidered
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fidered as well as I cou'd thecourfe of the Proceed-

ings of the Houfe, and am therefore able to fpeak

fomething of them, and I am brought into this dif-

courfe neceffarily by this action : but I muft needs

Jay, it is an improper difcourfe for Judges, for they

know not what is the courfe of Parliament, nor the

privilege of Parliament. When the Lords in Par-

liament, whom they are bound to affift with their

advice, aik the Judges any thing, concerning the

courfe or privilege of Parliament, they have an-

fwer'd, that they know them not, nor can advife

concerning them.

If in Parliament we do not know, nor can advife

concerning thefe things ; how can we judge upon

them out of Parliament? We ought to know be-

fore we judge, and therefore we cannot judge of

things we cannot know.

Our being engaged in a difcourfe improper for

Judges, fhews the action to be improper, as much
as any other argument that can be made ; and this

argument ariies from my brothers that argued for

the action.

But now I am in this difcourfe, I muft go a little

Farther ; my obfervation from the courfe of Parlia-

ment has bten, that they will not permit the Sheriff

to delay his return, to deliberate, and he cannot

take fecurity of either party j and if a fingle return

be not juQified by the Committee of Elections, he

is in danger of the Statute of 23 Hen. VI.

It follows, that there is no way for an innocent

Sheriff to be fafe, where he conceives doubt, but in

making a double return ; and if that fhould be ac-

tionable too, the fervice of the Parliament would

be the moft ungrateful fervice in the world.

It feems ridiculous to me, that it fhould be ob-

jected, that this courfe of Law is neceffary to pre-

vent the great mifchief arifing from double returns;

•whenas, if it be a mifchief, or diflik'd by the Par-

liament, either in general or any particular cafe

;

they may reject them when they pleafe, and com-

mand the Sheriff to make a fingle return ; fo that

they may remedy it by their practice, without their

Legiflative Power.

Their practice hitherto has been to receive dou-

ble returns, which therefore in fome cafes muft be

lawful, and in this very cafe the double return was

accepted, and the Sheriff no way punifh'd for it 5

which he ought to have been, if he had been blame-

able.

If double returns are accepted by Parliament,

they are allow'd, and we muft fay they are lawful,

which is the ground of my third reafon 5 for which

1 hold this action not maintainable.

4. My fourth reafon is, That there is no legal

damages occafioned by the Sheriff. The damages

laid in the declaration are,

1

.

Being kept from fitting in the Houfe.

2. The -pains and charges he was put unto, to get his

admittance into the Houfe.

i. That of his being kept from fitting in the

Houfe, is as much every man's damage in the whole

County, nay, in the whole Kingdom ; and any man
elfe, might as well have an action for it, as the

Member chofen.

To fit in Parliament is a fervice in the Member,
for the benefit of the King and Kingdom j and not

for the particular profit of the Member.
It is a rule in Law, that no particular man may

bring an action for a nufance to the King's high-

w iy ; becaufe all the men in England might as well

have actions, which would be infinite: and therefore

fuch an offence is punifhable only by Indictment,

except there be fpecial lofs occafion'd by that nu-

fance.

For the fame reafon, the exclufion of a Member
from the Houfe, being as much damage to all

men in England, as to himfelf ; he, nor any man
elfe in England, can have an action for it ; but it is

punifhable upon the publick fcore, and not other-

wife.

For this reafon was the Statute 23 Hen. VI. wife-

ly confider'd : by that Statute the action is not given

to the party for his particular damage ; but the ac-

tion given is a popular acYion, only the party griev'd

hath a preference for fix months : but if he do not

fue in that time, every man elfe is at liberty to re-

cover the fame fum.

The other point of damage, is the pains and

charges he was put unto, and that is not occafion'd

by the Sheriff, but by the deliberation of the

Houfe. Why fhould the Sheriff pay for that ? Ic

may be, if the Parliament had fent for the Sheriff

the firft day, and blamed the double return, he

would have ventur'd to determine the matter fpee-

dily, and there fhould have been no caufe of com -

plaint for delay : but the Parliament faw fo much
caufe of doubt, that they think it not fit to put the

Sheriff to determine, but to refolve to examine the

matter, and give him directions that may guide him
in mending his return ; thereupon they give a day
to the parties on both fides, and finding the matter

of long examination* and withal difficult, they de-

liberate upon it.

It feems very urireafonable the Sheriff fhould be

made pay for this, which he did not occafion •, but

was a courfe taken by the Parliament for their own
fatisfaction, who found no fault in the Sheriff for

putting them to all that trouble.

Suppofe Sir Samuel Barnardijlon had been re-

turn'd alone, and the Lord Huntingtowre had peti-

tioned againft that return, there had been the fame
charge to have defended that return ; fo that it was
the conteft of the oppofite party that occafioned the

charge, the deliberation of the Parliament that oc-

cafioned the delay ; but neither of them can be im-
puted to the Sheriff.

I cannot difference this cafe, from the cafe of
bringing an action againft a Jury, for malicioufly,

knowingly, and on purpofe to put the party to

charges, finding a matter fpecially, whereby great

delay and great expences were, before the party

could obtain judgment ; and yet I think no man
will affirm that an action will lie in that cafe.

In this cafe the damages are found entire, fo that

if both parts, viz. the not fitting in the Houfe, and
the pains and charges are not actionable caufes of
damages ; it willl be intended the Jury gave for

both, and fo the judgment is for that caufe erro-

neous.

I fuppofe the wages of Parliament will not be
mentioned for damages, for in moft places they are

only imaginary, being not demanded ; but if there

were to be any confideration of them, it will not al-

ter this cafe 5 for upon this return they are due as

from the firft day, and fo no damage can be pre-

tended upon that fcore.

5. My fifth reafon is drawn from the Statute of

23 Hen. VI. which has been fo often mention'd j

that Statute is a great evidence to me, that no ac-

tion lay by the Common Law againft a Sheriff, for

a falfe return of a writ of Election to the Parlia-

ment 5 and this evidence is muchftrengthened by the

obfervation
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obfervation that hath been made, that never any
action was brought otherwlfe than upon that Sta-

tute.

I muft admit, that if an action lay by the Com-
mon Law, this Statute- hath not taken it away, for

there are no negative words in the Statute ; but it is

not likely that the Parliament would have made that

Law, if there had been any remedy for the party

before.

The Statute obferves, that fome Laws had been

made before, for preventing falfe returns, but there

was not convenient remedy provided for the party

griev'd ; and therefore gives him an action for

100/. If the Courts of Juftice had, by the Com-
mon Law, jurifdiction to examine mifdemeanors

concerning the returns of Sheriffs to the Parliament

;

what needed the Parliament to be fo elaborate, to

provide Law after Law, to give them power there-

in, and at laft to give the party griev'd an action ?

Can any man imagine but that the Parliament took

the Law to be, that the party was without remedy?

I know preambles of Ads of Parliament are not

always Gofpel ; but it becomes us, I am fure, to

have refpect to them, and not to impute any falfity

or failing to them, efpecially where conftant ufage

fpeaks for them.

It has been objected, that in thofe times, it was

reckoned a damage, to be return'd to ferve in Par-

liament, which is the reafon that no man then did

bring his action againft the Sheriff for returning an-

other in his Head. This cannot be true, for the

Statute calls him the party griev'd, and is careful

in providing convenient remedy for him •, and we
fee by the many Statutes about thofe times, that it

was a mifchief very frequent, and there wanted no

occafion for thofe actions ; which does extreamly

ftrengthen the argument of the non-ufer.of this pre-

tended Common Law.
An aiftion upon the cafe, where it may be brought,

is a plafter that fits itfelf for all times and all fores ;

and if fuch an action might then have been brought,

there was no need for the Parliament to provide a

convenient remedy.

By Littleton's rule, often mentioned by my bro-

thers, we may conclude this action will not lie ; for

if fuch an action had lain, it would have been

brought before this time.

In the cafe of Buckley againft Rice Thomas, in

Plowden's Commentaries, 118, which appears to be

fo elaborately argued both at Bar and Bench ; if this

Common Law had been thought upon, they might

have prevented the queftion, whether the Sheriffs of

Wales were bound by the Statute 23 Hen. VI.

It feems plain to me, that the makers of the faid

Statute were ignorant of this Common Law ; and

yet my brother Thurland obferves, the Judges in thofe

times, ufually affifted in the penning of the Laws.

The Judges and Council in the time of Buckley's

cafe were ignorant of this Common Law, elfe it

would have been mention'd in the argument of that

cafe.

This Common Law was never reveal'd, that I

find, until a time that there were divers other new

lights : I mtan thofe times, when Nevil brought an

action for a falfe return againft Stroud, during the

late troubles ; but in thofe times it could never ob-

tain Judgment. I have heard that the Court of

Common-Pleas fent the Record to the Parliament, as

a cafe too difficult for the Courts of Common Law
to determine.

The Statute of 23 Hen. VI. is not only evidence,
that no fuch action lay at the Common Law ; but,
in my opinion, is not confiftent with any remedy at

the Common Law, unlefs it be allowed that the
party fhould be doubly punifhed.

If the party griev'd, has brought his action upon
the Statute, and recover'd, it was admitted by the
Council, that no action can be brought at the Com-
mon Law 5 nor e contra, can he recover by the Sta-
tute, after he has recovered by the Common Law,
becaufe Nemo bis punitur pro eodem delicto.

So far it ftands well, but fuppofe the party griev'd
has let flip his time of three months, and then a
third perfon brings a popular action, and recovers
100/. upon the Statute ; there is nothing can bar
the party griev'd from his action at Common
Law, for his fitting ftill will not conclude him ; no
Statute of Limitations extending to this cafe. And
if it be fo, then muft the party, befides his Fine
and Imprifonment, be doubly punifhed by this Sta-
tute ; which was made, as the Letter of it imports,
becaufe there wanted convenient remedy.
And now I am difcourfing of this Statute, I muft

obferve the great wifdom of the courfe of Parliament
in thefe cafes, which hath in great meafure prevent-
ed the bringing actions againft Sheriffs, even upon
this Statute.

Where the Sheriff miftakes the perfon in his re-

turn, he incurs the penalty of 23 Hen. VI. tho' it

be without malice : and it may happen that any
where there are 21 Electors of one fide, and 20 of
the other, the Sheriff returns him that hath 21, and
the Parliament adjudging an incapacity in two of
the 21, may determine he that had the 20 voices

was duly chofen. In fuch cafe the Sheriff had made
a falfe return, within the penalty of the Statute 23
Hen. VI. and no evidence fhall be given againft the

determination of the Parliament.

This was a very hard cafe for the Sheriff ; and if

we were liable to fuch a mifchief, many a paft She-
riff might be awaken'd, that takes himfejf to befe-

cure.

But the courfe of Parliament prevents this, as it

is reafon ; for immediately upon their determination,

they fend for the Sheriff, and caufe him to amend
his return ; and thenceforward the amended return

is the Sheriff's return, and there is no record that

can warrant any action to be brought for a falfe re-

turn : as when the Marfhal of the King's Bench, or

Warden of the Fleet have made an improvident re-

turn, omitting fome caufes, wherewith the Prifoner

flood charg'd in their cuftody, whereby they became
liable to action ; they frequently move the Court to

amend the return ; and when the return is amended,
all is fet right, for th'ere is no averring againft a Re-
cord : in like manner, when the Sheriff hath amend-
ed his return, he is fecure from any action upon that

occafion.

By this means, there has of late years been no re-

covery upon the Statute, becaufe all perfons chufe

rather to compel the Sheriff to amend his return,

that they might be admitted to fit in the Houfe,

than to take their remedy upon the Statute ; and no

man can recover upon the Statute firft, and have

afterwards their return amended : for I have been

told, that by the courfe of Parliament, unlefs the

Petition be lodged within fome few days after the

return, it cannot be received afterwards. So that

a man cannot- upon that Statute have remedy at

Law, and alfo in Parliament : which feems to be

wifely
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wifely provided, to prevent any contrariety of de-

terminations.

This ftatute of 23 H. 6. furnifhed thofe that ar-

gued for this action, with one argument, which

doth now vanifh': They laid that all the inconve-

niences that could be objected to this action, were

the fame upon the ftatute of 23 H. 6. viz. That

upon that ftatute, the right of election muft be ex-

amined upon a trial, where there might be a con-

trariety of determinations •, for it appears by what

I have faid, that there can be no contrariety of de-

terminations.

And there are othjr inconveniences in this remedy

by the common Law, which are not in the remedy

given by the ftatute, for by the ftatute the fum to

be recovered is limited ; the informer hath a time

prefixed, fo that there are bounds fet which cannot

be exceeded : but the remedy by the Common Law
is without limitation of time, which is considera-

ble ; for all Sheriffs that ever made any return

otherwife than the Parliament determined, will be

liable, during their whole lives, to them that will

call them to account for it, I fay, this is without

limitation of time, without meafure of damages, or

any rules contained in a written law : It depends up-

on a general notion of remedy, which may be en-

larged by conftruction, as it is now introduced with-

out precedent.

Tofinilh my obfervation upon this ftatute, I fay

it is great wifdom in the Parliament to call the

Sheriff to amend the return, and fo prevent any re-

medy againft. him upon the ftatute 23 H. 6. for I

do not fee that the rules of law, concerning elections,

are fo manifeftly clear and known, that it is fit thac

the Sheriff fhould upon all returns that are corrected

by the Parliament, pay the reckoning of the con-

teft.

6. I have a fixth reafon againft this action ; which

is, becaufe the Sheriff is not admitted to take fecu-

rity to fave him harmlefs in fuch cafes ; I take this

reafon to be injiar omnium, and there needs no other

in the cafe.

It were the moft unreafonable and grievous thing

in the world, that the Sheriffs fhould be bound to

act without any deliberation, and not to be allowed

to take any fecurity •, and yet be liable to an action,

which way foever he takes : There is no courfe can

avoid it but this of a double return, as I have before

ftiewn.

It has not been faid, by any that argued the other

way, that the Sheriff may take fecurity : and, I fup-

pofe, will not be faid ; for it would be a dangerous

Courfe for Parliaments, for then the moft litigious

man muft be returned, and not he who is truly

chofen.

If the Sheriff may not take fecurity, the law muft

be his fecurity. It was an argument ufed by my
brother Ellis, That becaufe the law impofes an of-

ficer, to-wit, the Sheriff, therefore the law muft
give the party an action againft that officer, if he

mifdemean himfelf : The argument does not hold

univerfally, for the law impofes a judge, and yet

no action lies againft him. But the reafon of that

argument, if turned the other way, is irrefragable •,

as thus, The law will not fuffer the Sheriff to take

a fecurity, therefore the law muft be his fecurity,

elfe it were a moft unreafonable law. This reafon

of itfelf is fufficient to bear the whole cafe ; for no
cafe can be put in our law, nay, no cafe can be in

any reafonable law, where a man is compelled to

judge without deliberation, and cannot take fecuri-

ty, and yet fhall be liable to an acti; n.

1 have two more reafons to add, upon which I

lay great weight, tho' they depend not upon any

particular circumltances of this cafe, but the gene*

ral confideration of it.

1'. Thai it is a new invention.

2. 'That it relates to the Parliament. .

1. As it is a new invention, it ought to be exa-

mined very ftrictly, and have no a'lowanre of fa-

vour at the end ; and it will have the fame fortune

that many other novelties, heretofore attempted in

our law, have had.

Actions upon the cafe have fometimes been re-

ceived in new cafes, where it ftands with the rules

of law, and no inconvenience appears ; but they

have been more often rejected. I fhall inftance fome

cafes that have been rejected, becaufe it will be

manifefted by them, that all the arguments and po-

rtions laid down by my brothers that would fupport

the action, are as well applicable to feveral cafes

that have been already rejected, as to the cafe at

bar.

An action upon the cafe was brought againft a

grand-jury-man, for falfcly and malicioufly confpi-

ring to indite another, and adjudged it would not

lie.

Againft a witnefs for teftifying falfely and mali-

cioufly •, and an action was brought againft a Judge,

for acting falfely and malicioufly ; but adjudged

that no action would lie in thofe cafes.

Thefe three inftances are applicable to every ar-

gument urged for this action. The arguments my
brothers made in deprefling falfity and malice, thofe

which they made from the comparifon of other ac-

tions upon the cafe a minori ad majus ; the argu-

ment, that becaufe the law impofes the officer, it

will punifh the malice, has the fame force in the cafe

of a Judge, Juror^ or Witnefs ; and yet my bro-

thers admit in thofe cafes, an action will not lie,'

which fhews the invalidity of thofe arguments.

Now 1 fhall give other inftances where actions

upon the cafe have been rejected for novelty, and

reafons of inconvenience.

An action of the cafe was brought againft the

Lord of a Manor for not admitting a copy-holder,

and it was adjudged it would not lie. Cro. Jac.

368.
,

There was a verdict found, and damages given

by the jury in that cafe: the Lord is compellable in

Chancery to admit a copy-holder -, and what harm
would it have been, if there might have been a re-

medy given by the common law, there being a cu-

ftom broken by which the Lord was bound ? The
reafons of the books are, becaufe it was a novelty,

and it would be vexatious, if every copyholder

fhould have an action againft the Lord, when he re-

fufed to admit him upon his own terms.

It has been adjudged, that an action upon the cafe

will not lie for the breach of a truft, becaufe the

common Law cannot try what a truft is , but if

fuch actions were allowed, the law might declare

that to be a truft, which the Court of Chancery,

that properly judges of trufts, might fay is none ;

and where the common law cannot examine the prin-

cipal matter, the damages that were but dependant

upon it, fhall not be regarded.

Anthony Maddifon brought an action againft Skip-

wilh, for malicioufly killing Sir Tho. Wortley : the

cafe was thus ; The plaintiff was a young lawyer

that
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that had expended all his gains in the purchafe of a

rent that was determinable upon the death of Sir

Tho. Worthy ; Skipwith quarrelled with Sir Thomas
Worthy, in the ftreets, about a miftrefs, and killed

him, whereby Maddifon loft his rent. It was held

the aclion would not lie, tho' it were laid to be

done malicioufly, on purpofe to determine the plain-

tiff's rent.

I obferved in that cafe, that altho' Mr. Maddifon
knew very well that there was a miftrefs in the cafe,

and that the rent was not aimed at, yet he would
fain try his fortune in the fuit ; thinking, that a ju-

ry, perhaps out of companion to him, or to difcou-

rage the like facts, might make the manflayer pay

him for his lofs : but the judges would not fuffer

it to go on, it being a meer device and a new-fangled

aclion.

It hath been held, that an aclion will not lie a-

gainft a Parfon for fuing for tithes in kind, knowing
that there was a modus, becaufe it might then be pe-

rilous for any Parfon to infift upon his right.

It was held by the Court of Common-Pleas, that

no aclion will lie for fuing an Attorney, knowing-

ly, in any other Court againft his privilege: for

his means to enjoy his privilege, is to claim it by

writ of privilege ; and he is not bound to claim his

privilege, nor can his adverfary know he will claim

it.

An aclion was lately brought in the King's Bench,

(as I have heard) for delaying a poft letter mali-

cioufly, whereby the plaintiff wanted intelligence

that might have been of great advantage to him.

The Court difcountenanced the aclion, fo that it

proceeded no farther. It was then faid (as I heard)

to this effecl ; That if fuch precedents were admit-

ted, there could hardly be any dealing or corre-

fpondence but might be matter for actions at law ;

and altho' the cafe depended upon proof of parti-

cular malice, and the defendant will be acquitted if

his cafe be not odious ; yet we muft confider that

there is both charge and vexation of mind that at-

tends the defence of a juft caufe, and we muft not

fubject men for all their actions to fuch trouble and

hazard.

. Thefe inftances (hew, that altho' an aclion upon

the cafe be efteemed a catholicon, yet when aclions

have been applied to new cafes, they have always

been ftriclly examined, and upon confiderations of

juftice or inconvenience they have been many times

rejecled.

For tho' the law advances remedies, as my bro-

thers obferved, yet it is with confideration that vexa-

tion be not more advanced than remedy.

It is my opinion, that no new device ever was,

or can be introduced into the law, but abfurdities

and difficulties arife upon it, which were not fore-

feen ; which makes me very jealous of admitting

novelties. But,

2. In matters relating to the Parliament (which

is my fecond ground) there is no need of introdu-

cing novelties ; for the Parliament can provide new

laws to anfwer any mifchiefs that arife, and it ought

to be left to them to do it.

Efpecially in a cafe of this nature, concerning elec-

tions, which the Parliament have already taken care

of, •and prefcribed remedies by the feveral Statutes

that have been made concerning them ; I fay, in fuch

a cafe, there is little need to ftrain the law.

The Judges in all times have been very tender of

meddling with matters relating to Parliament. I

do not find that ever they tried eledions, but where

Statutes give them exprefs power ; or that they ever

examined the behaviour" of a Sheriff, or any offi-

cer of the Parliament, in relation to any fervice per-

formed to the Parliament, but upon thofe Statutes

:

And in Brounker'% cafe, Dyer 168. the Statute was
their rule in the Star-Chamber, and they inflicled

the fame punifhment that is appointed by that Sta-

tute.

If we (hall allow general remedies (as an aclion

upon the cafe is) to be applied to cafes relating to

the Parliament, we fhall at laft invade privilege of
Parliament, and that great privilege of judging of
their own privileges.

Suppofe an aclion fhould be brought in time of pro-
rogation, againft a Member of Parliament, for that

he fallely and malicioufly did exhibit a complaint of
breach of privilege to the Parliament, whereby the

parry was fent for in cuftody, and loft his liberty,

and was put to great charges to acquit himfelf, and
was acquitted by the Parliament.

If upon fuch a cafe the jury fhould find the de-

fendant guilty, why fhould not that aclion be main-
tained as well as this at bar ? It may be faid for

that aclion, that the judgment of the Parliament
is followed, and the privilege is not tried at Law,
but determined, 1. In the Houfe ; 2. It may be
faid, the party has no other' way to recover his

charges.

It would be dangerous to admit fuch an aclion,

for then there would be peril in claiming privilege
;

for if the party complained of, had the fortune to be
acquitted by the Houfe, the Member that made the

complaint would be at the mercy of the jury, as to

the point of malice and quantity of damages. Such
a precedent, I fuppofe, would not pleafe the Parlia-

ment ; and yet it may with more juftice be the fe-

cond cafe, than this at the bar the firft.

Actions may be brought for giving Parliament-

protections wrongfully. Aclions may be brought
againft the clerk of the Parliament, Serjeant at Arms,
and Speaker, for aught I know ; for executing their

offices amifs, with averments of malice and da-

mage: and then muft Judges and Juries determine

what they ought to do by their officers : This is in

effecl prefcribing rules to the Parliament for them
to acl by.

It cannot be feen whither we (hall be drawn, if

we meddle with matters of Parliament in aclions at

law. Therefore, in my judgment, the only fafety

is in thofe bounds that are warranted by Acts of Par-

liament or conftant praclice.

Suppofe this aclion had been brought before the

election had been decided in the Houfe, and the

jury had found one way, and the Parliament had

determined contrary ; how inconfiftent had this

been ?

But it was faid in the King's -Bench, that the Court

would not try it before the Parliament had deter-

mined the election, and then that cannot be conteft-

ed, but the judgment of the Parliament muft be

followed : And my brother Ellis but now faid, Sure-

ly no man will be fo indifcreet, as to bring fuch an ac-

tion before the Parliament hath determined it ; and the

Court will not try it, before fuch time as the eletlion

be determined in a proper way.

In my opinion this was not rightly confidered,

for how can the Court ftay any fuit, to expect the
.

determination of the Parliament ? And what rea-

fon or juftice is there, that the Sheriff, who is no

party called to anfwer in the Parliament, fhould be

concluded in any thing by a judgment between

other
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other parties, to defend himfelf from a demand of

damages in a Court of law, where witneffes are

examined upon oath, which they cannot be in the

Commons Houfe ?

There is no reafon the fuit of law fhould ftay till

the Houfe have determined the election, if the de-

termination of the Houfe be not conclufive in that

fuit.

And for the difcretion of the parties that are like

to bring fuch actions, I cannot depend upon it ; for

1 fee in this age, fome men will infift upon their

private rights to the hindrance of publick Affairs of

higher confequence than any that can come before

the Courts in Wefiminfter-haU.

It may be, there will not want men that will prefs

us to judge in fuch cafes j and not only before the

Parliament have determined, but againft what the

Parliament have determined ; and will tell us that

the Sheriff was no party, that witneffes were hot

there examined upon oath, and produce Arguments

from Antiquity which we fhall be very loth to judge

of.

I can fee no other way to avoid confequences de-

rogatory to the honour of the Parliament, but to

reject: the action ; and all others that fhall relate

either to the proceedings or privilege of Parlia-

ment, as our PredtcefTofs have done.

For if we fhould admit general remedies in mat-

ters relating to the Parliament, we muft fet bounds

how far they fhall go, which is a dangerous pro-

vince •, for if we err,, privilege of Parliament will

be invaded, which we ought not any way to enda-

mage.
This I fpeak of general remedies: Now I willcon-

fider this particul.tr cafe, which, in my opinion,

would bring great ds'nger and diilionoUr to the Par-

liament.

1c is difhonourable to the Parliament that there

fhould be no protection in their fervice •, I have

fliewn that the Sheriff can be fafe in no' cafe, if he

fhall be fued in fuch a cafe as this : And can there

be a greater reproach,; than that there is no fafety in

their fervice ? no body can ferVe them chearfully

and willingly at that rate.

It has been objected that the Sheriff is not their

Officer, but is the officer of the Court of Chancery,

which fends forth the writs, and receives the returns.

The Argument is plaufible, but will not pafs in the

Parliament •, for they fay the Court of Chancery is

the Repofitory for their writs, but will not allow

them to iffue without warrant from the Houfe :

They will not fuffer the Court of Chancery to med-

dle with the returns of the Sheriff. The Parlia-

ment fends immediate order to the Sheriff ; if the

return be too flow, they direct the Sheriff to amend

his return, and they punifh the Sheriff where they

find him faulty ; fo that it appears they exercife an

immediate jurifdiclion over the Sheriff. And I

fuppofe they would judge it very falfe doctrine to

fay, that the Court of Chancery, or us, can any

way meddle with the returns or the officer.

Admitting the Sheriff to act in returns as the of-

ficer of the Parliament, it concerns them that he

fhould be liable to no other punifhment but what

they inflict:, otherwife they cannot expect: to be

obeyed.

To have others judge when their fervants do well,

will be to have others give rules to their fervants

and fervice, which they will think inconvenient.

Let it be confidered how hard a tafk Sheriffs have

in the elections of Knights to the Parliam nt

:

Vol. VII.

The appearance commonly is very numerous, the

parties contefting very violent, the proceeding tu-

multuous, the polling fometimes is at feveral places

at once •, fo that the Sheriff can hardly be a witnefs

of the action : and if the difpute be in the houfe of

Commons, he is no party to it. If after all this,

the Sheriff, who cannot indemnify himfelf by fecu-

rity, Ct 111 be liable to an action, the fervice of the

Parliament may be reckoned a mifcrable flavery ;

which is not for their honour.

As this is difhonourable, fo it is dangerous to Par-

liaments ; it concerns the Kingdom that returns to

the Parliament fhould be upright and impartial, and

that they may be fo, the Sheriff fhould be fecure

from all fears.

Judges are not liable to actions, that they may
proceed uprightly and impartially •, if they were fub-

jeflt to fuits for their judgments, there is that ear-

nefinefs and confidence on both fides, that one fide

would be diffatisfied and trouble them, and they

could not difcharge their duty without apprehenfions

of difquiet.

If the Sheriff be expofed to actions thus, let us

confider what and whom he is to fear : He may fear

the fuit of the party, and he may fear the fuit of the

King. And it follows neceffarily, that if an action

lies, an information for the King will alio lie for the

mifdemeanor in his office : If it be not a cafe privi-

leged by the complexion of it, as Parliamentary,

from being examined in Weftmivfter-hall, but that

he may be punifhed at the fuit of the party, he may
certainly as well be punifhed at the fuit of the King

:

If fo, where is the Sheriff's fecurity ? Will his own
innocence fecure him ? That muft be tried by a ju-

ry of the County where the Parliament fits ; who
are, it may be, ftrangers to him as well as to the

matter; or by a jury of the County where the elec-

tion was, where, it may be, they will be of an op-

pofite party ; the plaintiff may wait his opportuni-

ty, and queftion him twenty years after : And if he

be condemned, his punifhment is unlimited, a fine

may be fet to any height for the King, and damages

may be given to any value for the party. Where is

his fecurity upon fuch proceedings ? Will he not be

more afraid of fuch punifhment out of Parliament,

than of any punifhment in Parliament ? Will not,

nay, may not his terror make him defire to pleafe

them that can punifh him out of Parliament, rather

than to do right ? Will not that be dangerous to the

conftitution of Parliaments?
.

As the punifhment out of Parliament may be a

terror to thofe who mean well, fo colourable pu-
nifbments may be as mifchievous on the other fide;

for they may prevent any punifhment in Parlia-

ment, for nemo bis puniiiir pro eodem deliclo ; they

may ferve for protection of men that do ill. When
it is ferioufly weigh'd, of What confequence this may
be, the cafe at bar will not be thought a cafe fit to

be received by the Judges without the countenance

of a new law.

They object, here is malice found by the verdict,

and that there can be no danger or inconvenitney

that malice fhould be punifhed.

This ojection fortifies my opinion ; for malice,

upon which they would have the fcales turn in this

cafe, is not a thing demonftrative, but interpretative,

and lies in opinion ; fo that it may give an handle

to any man to punifh another by. «

The inltance of this very cafe (hews, that a good
man may reafonably be afraid of the event of his

defence in fuch a cafe.

M m m For
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For altho' the matter was of great examination

in Parliament, and at laft decided but by few voices^

and no obfervation of the Sheriff's mifcarriage there •,

tho' it appeared upon the trial (which I may fay,

being prefent there) that the Sheriff was guided by

the ad vice of his friends, of counfel, and of Parlia-

ment-men, that told him the only fafe courfe Was to

make a double return; yet the jury condemned him
to pay 800 /. againft the expectation of the Court

:

for the Judges that were prefent at the trial did all

declare publickly, that they would not have given

that verdict.

The Judges heard all the evidence the jury could

go upon ; for being of a remote County to the place

of election, the jury could know nothing of their

own knowledge, and yet the Judges concurred not

with the jury in their opinion.

I know we are not to examine the truth of the

verdict, we mull take it for gofpel ; neither doth

any partiality in this particular lead me in judg-

ment : but I fhew it as an inftance that malice is

not demonftrative ; mens minds may be miftaken,

and innocent men may therefore have reafon to be

afraid, efpecially in ill times, and may ufe fuch

means for their fafety as may not be convenient for

Parliaments.

But there can be no danger or inconvenience in

the cenfure of the Parliament, that reprefents the

whole Kingdom, who hitherto have alone exercifed

this power, and who may at any time reform the

law, if the prefent practice be any way inconve-

nient.

Upon thefe reafons which I have produced, I

ground my opinion : Now it will be neceffary to

weigh what hath been faid in opopfition to it.

The Arguments urged on the other fide, related

either to the ingredients or circumftances of this ac-

tion, or to the foundation or fubftance of it.

I call the ingredients and circumftances of the ac-

tion, that it is laid with thefe words, Falfo, malitiofe,

deceptive, & fcienter ! And that there is a verdict

in this cafe, and damages are found.

The words falfo, malitiofe, y deceptive, will

fometimes make a thing actionable, which is not fo

in itfelf, without malice proved, tho' there be the

fame damage to the party.

As where a man caufes another to be falfely in-

dicted, yet if it be not malitiofe, no action lies;

tho' there be the fame trouble, charge and damage
in one cafe as the other.

But it is only where a man is a voluntary Agent

;

for if a man be compellable to act, you cannot mo-
led him upon any averment of malice : As if a

grand jury-man caufes another to be indicted, tho'

you aver malice, you cannot have an action againft

him : fo for a witnefs that doth teftify, or a Judge
that judgeth.

In the cafe at bar, the Sheriff is compellable to

act, and not barely as a minifter to fend the Inden-

ture, but as a Judge to fay which is the major part

of the due Electors ; and if he miftakes, there is

no reafon it fhould fubject him to an action upon an

artificial averment of malice.

I remember in Shepherd and Wakeman's cafe in the

King's Bench, Mr. Juftice IVyndham faid well, that

the words falfo £s? malitiofe were grown words of

courfe, and put into every action : So that to his

knowledge juries many times had no regard to them,

that he looked upon them as words of form.

If we fhould make the words falfo £s? malitiofe

fupport an action without a fit fubject matter, all

the actions of mankind would be liable to fuit and

vexation : the.y that have the cooking (as we cail it)

of declarations in actions of the cafe, if. they be
fkilful in their art, will be fure to put in the words

falfo & malitiofe, let the cafe be what it will ; they

are here pepper and vinegar in a Cook's hand, that

help to make fauce for any meat,' but will not make
a difti of themfelves.

Falfo £sf malitiofe will not enable an action againft

a Judge.

Nor againft an indictor or witnefs, nor where
words are not actionable, tho' the plaintiff hath a
verdict and damages found ; nor for a breach of
truft, which is alieni fori.

The reafon of every one of thefe cafes holds in

the cafe at bar : Therefore it ought to have th e
fame Refolution.

As to the word fcienter, it hath weight fome-
times; and if ah action be brought for keeping a
dog that worried another's fheep, fciens canem ad
mordend' eves effe confuttM. or for detaining the fer-

vant or wife ot another, fcienter: In thefe cafes, if

the defendant hath been told that the dog did wor-
ry fheep, or that it was the fervant or wife of ano-
ther, tho' it may be he did not believe it, yet it was
fcienter ; for the word implies no more than having
notice : And in thofe actions he muft inform him-
felf at his peril, and may, if he doubts, avoid dan-
ger, by putting away thofe things which give of-

fence. But in this cafe he could receive informa-
tion by none, and is not to believe or disbelieve any-

body, but is bound to judge of the thing himfelf,

and to act according to his judgment ; fo that no
proof could be made of the fcienter, for one fide

tells him the election was one way, and the other

fide tells him it is the other way ; but he being pre-

fent to the whole action, muft follow the dictates of
his own judgment. Hence it appears, fcienter in

this cafe is an empty word, not referring to notice

of a fact, but to matter of judgment, which cannot
any way be proved.

It has been often urged, that this cafe is ftronger

by being after a verdict and damages found by the

jury ; and it has been faid, that perhaps upon a

demurrer, it might have been found more doubt-
ful.

The cafe is the fame to me upon a verdict, that

it would have been upon a general demurrer, and no
ftronger; for a demurrer is the confeffion of the

party, of all that can be proved, or can poffibly be

found upon that declaration.

It is my Lord Coke's advice in CromweTs cafe,

4th part, 14. a. never to demur to a declaration, if

there be any hopes of the matter of fact ; for the

matter in law will as well ferve after a verdict as

upon a demurrer.

It had been a very odious cafe, if the Sheriff

fhould have admitted all this fact to be tru; by a de-

murrer.
• The finding the Plaintiff's damages adds no
ftrength to the cafe ; for we fee every day upon ac-

tions for words, tho' the jury find the defendant

guilty for fpeaking words falfo & malitiofe, and

find it to be to the plaintiff's great damages ; yet if

the words are not fuch as will bear an action, the

Court ftays judgment : and if judgment happens to

be given, it is reverfable for error ; which fhews

that the finding damages by the jury cannot make
an action better than if it were to be adjudged upon
demurrer.

I
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I fhall now confider what hath been faid to main-

tain this action upon the main fubftance and founda-

tion of it. They fay, this is a cafe within the gene-

ral reafon of the common law, for here is malice,

falfity and damage ; and where they concur, there

ought to be remedy. And altho' this be a new cafe,

yet it ought not for. that reafon to be rejected ; for

other kind of actions have been newly introduced,

and this is as fit to be entertained as any.

My brothers that argued even now for the aftion,

fhewed great learning and great pains ; and certain-

ly have faid all that can be invented in fupport of

this cafe : But as far as I could perceive, they have

fpoken only upon general notions to that purpofe I

juft now mentioned ; but nothing that I could ob-

ferve applicable to the reafons and differences I go
upon.

As for the rule they go upon, that where falfity,

malice and damage do concur, there muft be reme-

dy ; I confefs it is true generally, but not univerfal-

ly, for it holds not in the cafe of a Judge, nor an

Indictor, nor a Witnefs, nor of words that import

not legal (lander, tho' they are found to bring da-

mage, as I have fliewn before. And the reafons

that exempt thefe cafes from the general rule, have

the fame force in the cafe at bar.

I muft confefs the Judges have fometimes enter-

tained new kinds of actions, but it was upon great

deliberation, and with great difcretion, where a ge-

neral inconvenience requir'd it.

If Slane's cafe were new (for my brother Tburland

obferved truly it was faid in that cafe, that there

were infinite numbers of precedents) that cafe im-

ported the common courfe of juftice. Actions for

words that are faid to be new, tho' they have been

ufed fome hundreds of years, are a neceffary means

to preferve the peace of the Kingdom. The cafe

of Smith and Crafcbaw, Cro. Car. 15. was a cafe of

general concern, being that profecutions for treafons

may be againft any man, and at any time.

But in the cafe at bar, neither the peace of the

Kingdom, nor the courfe of juftice is concerned in

general, but only the adminiftration of officers of

the Parliament, in the execution of Parliamentary

writs ; and can never happen but in time of Parlia-

ment, and muft of neceffity fall under the notice

of the Parliament •, fo that if the law were defi-

cient, it is to be prefumed the Parliament would

take care to fupply it : Difcretion requires us rather

to attend that, than to introduce new precedents up-

on fuch general notions that cannot govern the courfe

of Parliament.

My brother Atkins faid, the common law com-

plied with the genius of the Nation ; I do not un-

derstand the Argument : Does the common law

change ? Are we to judge of the changes of the

genius of the nation ? Whither may general notions

carry us at this rate ? For my own part, I think,

tho' the common law be not written, yet it is cer-

tain, and not arbitrary. We are fworn to obferve

the laws as they are, and I fee not how we can

change them by our Judgments : and as for the ge-

nius of the nation, it will be beft confidered by the

Parliament, who have power of the laws, and may
bring us to a compliance with it.

In the cafe at bar, I look upon the Sheriff as a

particular officer of the Parliament, for the mana-

ging elections, and as if he were not Sheriff: I. look

upon the writ as if it were an order of Parliament,

and had not the name of a writ : I look upon the

courfe of Parliament, which we pretend not to

Vol. VII.

know, to be incident to the confideration of it ; fo

that it ftands not upon the general notion of remedy
in the common courfe of juftice.

The Arguments of the falling of the value of mo-
ney, whereby the penalty of 100 /. provided by the

23 H. 6. is become inconfiderable ; and the increafe

of the eftimation of being a Member of Parlia-

ment; if they were true, are arguments to the Par-

liament to change the law by increafing the penalty,

but we cannot do it.

My brother Maynard, in his Argument, would
embolden us ; telling us we are not to think the

cafe too hard for us, becaufe of the name or courfe

of Parliament ; for Judges have punifhed Abfen-
tees: They may determine what is a Parliament,

what is an Act of Parliament, how long an ordi-

nance of Parliament fhall continue, and may punifh
trefpaffes done in the very Parliament.

I will not difpute the truth of what he faid in this*

but if his Arguments were artificial, he might have
fpared them ; for they have no manner of effect to

draw me beyond my fphere.

I will not be afraid to determine any thing that I

think proper for me to judge •, but feeing I cannot

find the Courts of Juftice have at any time med-
dled with cafes of this nature, but upon exprefs

power given them by Acts of Parliament, I cannot

confent to this precedent ; lam confident when
there is need, the Parliament will difcern it, and
make laws to enlarge our power, fo far as they fhall

think convenient.

I fee no harm that Sheriffs in the mean time
fhould be fafe from this new-devifed action, which
they call the common law ; if they mifdemean
themfelves, they are anfwerable to the Parliament,

whofe officers they be, or may be punifhed by the

Statute, made for regulating ele&ions.

It is time for me to conclude, which I fhall do
by repeating the opinion I at firft delivered, viz.

That this judgment is not warranted by the rules of
law ; That it introduceth novelty of dangerous con-
fequence, and therefore ought to be reverfed. Safe
viatorem nova, non vetus orbita, fallit.

North, Chief-Juftice, and five other Judges (a*

gainft Ellis and Atkyns) reverfed the judgment up-
on the matter in Law, That the action lies not.

[Note, The Lord Chief-Juftice Vaugban, and
Lord Chief-Baron Turner, both deceafed, who in

their lives were eminent Members of Parliament,

were of the fame opinion.]

Soon after the Revolution, Sir Samuel Barnardijlon

brought his Writ of Error into the houfe of Peers,

to reverfc the reverfal of the judgment given in the

Exchequer ; but the houfe affirmed the reverfal of

the faid judgment, as appears by the following Re-
folutions.

Veneris, 24 Mail, 1689.

THIS Day the Lord Chief-Juftice of the Court

of King's-Bencb brought into this houfe a tran-

fcript of a writ of Error, to reverfe a judgment
given againft Barnardijlon at the fuit of Soame.

Sabbati, 25 Mali, 1689.

Whereas Sir Samuel Barnardijlon brought his writ

of Error into this houfe, and hath affigned errors

thereupon, to which Sir William Soame was Defen-

dant ; who left dame Catherine Soame, his Widow,

his executrix : and the Houfe being moved, thac

the faid dame Catherine Soame may join iffue there-

M m m 2 upon
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upon; it is: ordered by the Lords fpiritual and

temporal in Parliament affembled, that the faid Dame
Catherine Soame be, and is hereby required to join

-iffue to the laid writ, on or before Thurfday next,

being the 30th inftant, at ten of the clock in the-

forenoon ; whereof the faid Sir Samuel Barnardi-

fton is to caufei notice to be given to the faid

Dame Soame, to the end fhe join iffue accord-

ingly.

. ,
Sabbali, 1 J»8«j 1689.

•> The Houfe being moved, that they would be

pleafed to appoint a day for hearing the errors ar-

gued upon the writ of Error brought into this houfe,

wherein 'Sir Samuel Barnardifton is plaintiff, and

Dame Catherine Soame^ widow, executrix of Sir

William Soame, defendant: It is ordered" by the

Lords fpiritual and temporal in Parliament' affem-

.bled, That this houfe will hear the faid errors argued

by ' counfel on both : fides, 1 at the bar, on Saturday

next, being the 8th inftant, at ten of 'the clock in

the forenoon ; and in the mean time fhe may join

dffue, if fhe
:
pleafe V whereof the faia Sir Samuel

Barnardifton \% to caufe notice to be given to the

faid- Dame Catherine Soame, to the end (he attend

•accordingly.

grounds and reafons which induced him to give his

opinion for the reverfal of that judgment ; and fo

he proceeded to give the heads of what he ftid,

which being ended, he withdrew.

And after con'fideration thereof, it was moved
that the counfel for Sir Samuel Barnardifton fhould

be called in, and the Speaker to acquaint them with

the effect of what Mr. Mountague had faid ; that fo

the counfel fnight be ab;e thereby to reply, for the

better information of their Lordfhips and the Judges
then prefent. And after fome debate, the queftion

was put, whether the counfel fhall be called in?

It was refolved in the negative.

Then it was moved to make ufe of proxies, which

was oppofed, as concerning their not being admitted

in preliminary cafes of judicature.

After hearing William Mountague, Efq; for his

judgment in Sir Samuel Barnardrfton's cafe, and de-

bate thereupon, it is ordered, That the clerk do in-

fpect the books concerning proxies 5 and whether

they have beenufed in cafes of judicature; and give

an account to-morrow morning what he finds there-

in : And that all the Judges do attend the Houfe
to-moi row.

Sabbati, 8 die Junii, 1 689.

This day being appointed for hearing errors ar-

gued by counfel, upon the writ of error between

Sir Samuel Barnardifton and the Lady Soame, the

counfel for the plaintiff appeared, but none appear-

ed for the defendant : And upon oath made at the

bar by Nicholas Baker, Sollicitor, that he ferved

the order of this Houle at the Houfe of the Lady

Soame ; thereby giving notice, that the caufe was

to be heard this day -, whereupon the Houfe heard

the courtfel of the plaintiff, and made the enfuing

Order, viz.

After hearing counfel this day, upon the writ of

Error depending in this Houfe, wherein Sir Samuel

Barnardifton is plaintiff, and Dame Catherine Soame

is defendant ; It is ordered by the Lords fpiritual

in Parliament affembled, the giving judgment on

this writ of Error be, and is hereby fuipended, un-

til Monday next; and th.ofe that are, or were Judges,

and now in Town, do attend this Houfe that day,

to inform the Houfe of th^ir' reafons and grounds

for their judgment for reverfal of the judgment in

Sir Samiul Barnardiftoh's, cafe.

Ordered, That all the judges be prefent on Mon-

Martis, 11 Junii, 1689.

The clerk of the Parliament, in purfuance of the

order yefterday, fhewed feveral inftances where pro-

xies have been ufed in preliminaries to private caufes

:

It is ordered by the Lords fpiritual and temporal in

Parliament affembled, That proxies may be ufed in

fuch preliminary cafes, but not in giving judgment

;

and that this drder be added to the Roll of ftanding

orders.
,

Ordered, That the counfel of Sir Samuel Barnar-

difton mail be heard on Friday next, to reply to what
Mr. Mountague gave for his reafons for reverfal of

Sir Samuel Barnardifton
1

& juJgment ; and that all the

Judges do attend at the fame time.

Veneris, 14 die Junii, 1689;

After hearing counfel in Sir Samuel Barnardifton'^

cafe this day, to reply to what Mr. William Moun-
tague faid tor his reafons to reverfe the judgment
given in the Exchequer; It is ordered, That this

Houfe will hear all the Judges give their opinions

in this cafe, on Tuefday the 25th of this inftant June,

at ten of the clock in the forenoon.

Martis, 25 die Junii, 1689.

The Houfe heard the opinion of all the Judges in

.day morning, to affift this Houfe in this bufmefs of the cafe of Sir Samuel Barnardifton, upon his writ of

Sir Samuel Barnardifton.

Luna, 10 Juiiii.

_ Williami Mountague, Efq; was called in, and the

Speaker told him, That the Houfe defired to hear

from him, upon what grounds and opinions he

gave his opiniop for tjie reverfal of the judgments

for giving eight hundred pounds to Sir Samuel Bar-

nardifton.
'

.

He taking notice that there was counfel prefent

for Su Samuel Barnardifton, but no counfel for the

Lady Soame,, he faid, feeing the defendant did not

appear with counfel, he defired he might not be

looked upon as counfel for the defendant ;• upon that

'the company was commanded to withdraw : And
the H'>u c ordered Mr. Mountague fhould be ad-

mitted to come in alone ; who being come in, faid,

he would, lor their Lordfhips fatisfaftion, (as well

as he can remember) acquaint them with the

Error depending in this Houfe.

And the queftion being put, Whether to go on

in the debate of this bufmefs now ? It was refolved

in the affirmative.

After debate, the queftion being put, Whether
to reverfe the reverfal of the judgment given be-

tween Sir Samuel Barnardifton and Sir William Soame?

It was refolved in the negative.

Leave is given to feveral Lords to enter their dif-

fent to the abovefaid queftion, and accordingly do
enter their diffent for the reafons enfuing.

1. Becaufe it is a denying Sir Samuel Barnardifton

the benefit of law, which gives relief in all wrong
and injury : And tho' this be an action of the firft

impreffion, yet their being a damage to the plaintiff,

the common law gives him this a<5lion to repair him-

felf ; and if it were not fo, there would be a failure

of juftice, which cannot be admitted.

8. Be-
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2. Becaufe the allowing this reverfal tends towards

the givii;g the power r'nd encouragement to Sheriffs

to make falfe and double returns ; by which means

the right of elections will be avoided, and it tends

thereby to the packing of a houl'e of Commons,
which may overturn the whole frame of the Go-
vernrnefit, and' eftablifh what religion and govern-

ments a pack'd Parliament (hall think fit.

Bolton, „' '„, , ,

Macclesfield,
^mford,

F. Wharton,
Herkrt >

Whereas by virtue of thei r Majefties writ of Er-

ror, returnable into the houfe of Peers, a record of

the Court of King's- Bench, was brought into this

1-iouf'e the 24th or May, 1689, with the tranfeript

thereof, wh -rein judgment is entered for Sir Samuel

Barnardijion againft Sir William Soame : upon' wiiich

writ, errors being affigned, after hearing couniel at

the bar, to argue the fuel errors affigned, and clue

confideration had of what was offered thereupon,

the' Lords fpiritual and temporal in Parliament af-

jfembltd, do Order and adjudge, that the judgment
given in the Exchequer chamber, for the rcverlal of

the jtiHgment given in the Court of King's- Bench,

for Sir Samuel BornarAtfion againft Sir William

Soame, be, and fc hereby affirmed: And that the

faid writ of Error, and tranfeript annexed, be re-

mitted to the Court of Kings-Bench.

453
The tenor of which judgment to be affixed to the

tranfeript to be remitted, follows

;

ET pofiea, fcilicet quarto die Maii Anno Rt'gni

Domini Guielmi & Dnse. Marias nunc Regis

8r Reginae Angl. primo tranfeript. Record. & pro-

celf. prsed. inter partes prjed. cum omnibus ea tan-

gent, pretext, cujufdam brev. de Error corrigend.

& pr£efat. Samuel. Barnardifton, in premiff. perfe-

cut. die}. Dom. Reg. & Dom. Reginas in prefent.

Parliament, a pred. curia dic~t. Dom. & Domina;
Regis & Reginse hie tranfmiff. fuit pred. Samuel,

in eadem curia Parliament, cpmparens, diverfas

oufas & materias per Erroribus in Record. & pro-

ceff. pred. pro rcvocatione & adnullatione Judicii

pred. affignaverit ; & pofiea fcilicet 25 die Junii

Anno diet Dom. & Domins Regis & Reginas,

fupradift. in pred. cur. Parliament, pred. vifis, &
per cur. ibidem diligenter examinat. & plenius in-

- telk-cf. Sam. Recordo & Proceff. pred. ac Judicio

fuper iifdem reddit. qua Errore fuper'tus affignat.

pro eo quod videtur cur. Pari. pred. quod Record.

ilium in rrullo vitiofum aut defectum exiftit, & quod
in Record, ill. in nullo erratum, adtunc & ibidem

confideratum eft per eandem curiam Parliament.

pred. quod Judic. pred. in omnibus affirmetar &r

in omni fuo robore ftet & effectu.

»C J&jfe. in SB.

XXXL Proceedings in the Ho-fe of Common s> on an Appeal
being brought in the Houfe of Lords, by Dr. Shirley,

againft Sir yohn Fcgg, and others, their Members, May
1675, 27 Car. II.

Mortis, 4 Maii, 1 675.

IR John Fagg, Bart. -this day informed
the Houfe, that he was fummon'd to

appear to a Petition in the Houfe of
Lords, a Committee was thereupon ap-

•pointed to fearch for precedents to that purpofe:

Mercurii, 5 Maii.

Refolved, That a Meffage be fent to the Lords, to

acquaint thern that this Houfe hath received infor-

mation, That there is a Petition of Appeal depend-

ing before them, at the fuit of Thomas Shirley, Efq;

againft Sir John Fagg, a Member of this Houfe •, to

which Petition, he is, by order of the Houfe of

Lords, drrefted to anfwer on Friday next ; and to

cicfire the Lords to have a regard to the privileges

of this Houfe •, and that Sir Irevor Williams do go
up with the melTage to the Lords.

Sir Trevor Williams reports, that he had attended

the Lords with the meffage of this Houfe, concern-

ing Sir John Fagg ; and that the Lords will return

an anfwer by meffngers of their own.

Veneris, 7 Maii.

A meffage from the Lords by Sir William Bever-

Jham, and Sir Samuel Clarke,

Mr. Speaker,

The Lords have conGdered of the meffage receiv-

ed from the Houfe of Commons, concerning privi-

lege in the cafe of Sir John Fagg, and do return this

anfwer, That the Houfe of Commons need not

doubt, but that the Lords will have a regard to the

privilege of the Houfe of Commons, as they have

of their own.

Sabbati, 8 Maii.

A Committee was appointed to infpect the Lords
Journals, to fee what entries are therein made againft

Sir Jehn Fagg, ai Member of this Houfe, and to

report the lame.

Mercurii,
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Mercurii, 12 Mail.

Dr. Thomas Shirley ordered to be fent for in cu-

ftody, to anfwer his breach of the privileges of this

Houfe, in profecuting a fuit by petition of Appeal
in the Lords houfe, againft Sir John Fagg, a Mem-
ber of this Houfe, during the feffion and privilege

of Parliament <

And a Committee is alfd appointed to infpect the

Lords Journals, to fee what has been done in like

cafes ; and the faid Sir John Fagg is ordered not to

proceed, or make any anfwer to the faid Appeal,

without the licence of this houfe.

Veneris, 14. Maii.

Sir Thomas Lee reports from the Committee ap-

pointed to infpect the Journals of the houfe of

Lords, and the entries therein, in the cafe between

Dr. Thomas Shirley and Sir John Fagg, a Member
of this houfe, That the Committee had perufed the

journals of the Lords houfe, and found the entries

to be as follow ;

April the %oth.

Thomas Shirley, Efq; prefented a Petition to the

Lords.

Ordered, That the faid Sir John Fagg may have a

copy of the faid petition, and put in his anfwer

thereunto, in writing, on Friday the 7th day of

May next, at ten of the clock in the forenoon, if he

thinks fit.

May the $lh.

The Commons fend a meffage by Sir Trevor

Williams :

The Knights, Citizens, and Burgeffes of the

Houfe of Commons, in Parliament affembled, have

been informed, that there is a petition of Appeal

depending before their Lordfliips, at the fuit of

Thomas Shirley, Efq; againft Sir John Fagg, a

Member of their Houfe. To which petition he is,

by their Lord (hips order, directed to anfwer, on

Friday next, and defire their Lordfliips to take care

of their privileges.

Anfwer, That this Houfe have confidered of their

meffage, and will fend anfwer by meffngers of their

own.
Ordered, That the Committee for privileges do

meet this afternoon, to confider of the meffages re-

ceived from the houfe of Commons this day, con-

cerning Thomas Shirley, Efq; and Sir John Fagg, a

Member of the Houfe, and fearch precedents in the

cafe, and report to the Houfe to-morrow morning.

May the 6th.

The Earl of Berks reported, That the committee

of privileges having met and confidered of what was

referred to them in the cafe between Thomas Shirley,

Efq; and Sir John Fagg, a Member of the houfe

of Commons, and the meffage from the houfe of

Commons thereupon ; have ordered him to report,

That the committee have found that the Houfe did

refer the bufinefs of Mr. Hale and Mr. Slingsby, up-

on the like meffage of the houfe of Commons, to

the committee of privileges ; who did report to

the Houfe, That it is the undoubted right of the

Lords in judicature, to receive and determine in

time of Parliament, Appeals from inferior Courts,

though a Member of either Houfe be concerned,

that there may be no failure of juftice in the land ;

and the Houfe did agree with the committee there-

in : And thereupon the committee do humbly of-

fer to their Lordfliips, upon this occafiorvto take

the fame courfe, and to infift upon their juft rights

in this particular, which their Lordfliips will be
pleafed to fignify to the houfe Commons, in fuch

manner as they fliall think fit.

The Houfe agreed with the committee in this de-
claration, and ordered the fame to be entered into

the journal-book of this Houfe, as their declara-

tion, viz.

" That it is the undoubted right of the Lords in
" Judicature, to receive and determine in time of
" Parliament, Appeals from inferior .Courts,
" though a Member of either Houfe be concerned,
" that there may be no failure of juftice in the
" land."

Then it was moved, that the former anfwer fent

to the houfe of Commons, in the cafe of Mr. Slings-

by and Mr. Hale, might be given now to the houfe
of Commons, in this cafe of Sir John Fagg ; and
that the declaration and- report agreed to this day,
might be added to it.

The declaration aforefaid was read, and the que-
ftion being put, Whether this fliall be as a part of
the anfwer to be given to the houfe of Commons ?

it was refolved in the negative.

The anfwer returned formerly to the houfe of
Commons, in the cafe of Mr. Slingsby and Mr.
Hale, was in thefe words ; That the houfe of Commons
need not doubt but that their Lordfliips -will have a
regard to the privileges of the houfe of Commons, as
they have of their own.

The queftion being put, Whether this anfwer fliall

be now returned to the meffage from the houfe of
Commons ? it was refolved in the affirmative.

May the 7th, it was fent accordingly.

Maii 7.

Whereas this day was appointed for Sir John Fagg
to put in an anfwer to the Petition and Appeal of
Thomas Shirley, Efq; depending in this Houfe, if

he thought fit ; the faid Sir John Fagg appearing
perfonally this day at the bar, and defiring longer

time to put in an anfwer thereunto ;

It is thereupon ordered, That the faid Sir John
Fagg hath hereby further time given him for put-

ting in his anfwer, till Wednefday next, being the

12th day of this inftant May, at ten o'clock in the

forenoon.

Maii 12.

Sir John Fagg put in his anfwer to the petition of
Mr. Shirleyx

A debate arifing thereupon, touching the privi-

lege of their Houfe

;

Refolved, Sec. That the Appeal brought by Dr.
Shirley in the houfe of Lords, againft Sir John Fagg,

a Member of this houfe, and the proceedings there-

upon, are a breach of the undoubted rights and
privileges of this Houfe.

The Houfe being informed, that the warrant of

this Houfe for taking of the faid Dr. Shirley into cu-

ftody, was forcibly taken away and detained from

the Serjeant at Arms his deputy, attending this

houfe, by the Lord Mohun : And the Serjeant's de-

puty being called in and examined as to the matter

of fact, gave this teftimony ;

That he found Dr. Shirley in the inner lobby of the

houfe of Lords, and that he came to him, and defired

to fpeak with him, and acquainted him that he had a

warrant from the houfe of Commons to apprehend

him, and defired to know, whether he could fhew him

any reafon to excufe him, that he might not ferve

the
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the warrant on him : And that he likewife told him,

that he would not execute the warrant on him in that

place, but defired of him, that he would go along

with him freely : And that in cafe he would not, he

would take his opportunity in another place.

And that the faid Lord Mobun coming in, in the

mean time, required him to (hew his warrant, which

he producing, the Lord Mobun laid hands on it, and

held it fo fait, that it was in danger of being torn,

and that therefore he was forced to part with it,

and defiring to have it again, the Lord Mobun re-

fufed it, but carried the warrant into the houfe of

Lords. That Dr. Shirley afterwards refufed to go

along with him, faying, that he was not then his

prifoner ; and that feveral perfons interpofing, the

Doctor efcaped from them: And a debate arifing

thereupon,

Refolved, That a meffage be fent to the Lords to

complain of the Lord Mobun, for forcibly taking

away and detaining the warranc of this Houfe, from

the Deputy Serjeant at Arms, for taking of Dr.

Shirley into cuftody ; and to demand the juftice of

the Lords houfe againft the faid Lord Mobun.

And that the, Lord Antrum do go up to the

Lords with the M;ffage.

Ordered, That Mr. Speaker do iffue forth a new
warrant to the Serjeant at Arms attending this houfe,

for apprehending Dr. Thomas Shirley, to anfwer his

breach of privilege, for profecuting a fuit by peti-

tion of Appeal in the Lords houfe, againft Sir John

Fagg, a Member of this houfe, during the fcffion

and privilege of Parliament.

Sabbati, 15 Mali i6jg.

The Lord Antrum reports from the Lords, that

he had, in obedience to the commands of this houfe,

attended the Lords, and delivered the meffage con-

cerning the Lord Mohan's taking away and detain-

ing the warrant for apprehending Dr. Shirley, and

that the Lords had returned this anfwer ;

Gentlemen of the houfe of Commons,

The Lords have confidered cf your meffage, and of

the complaint therein ; and they return yen this an-

fwer, That they find the Lord Mohun bath done no-

thing but what is according to bis duty.

The houfe then refiimed the debate of the matter

concerning the privileges of this houfe 5 and the

matter being debated,

Refolved, fcfa, That the Appeal brought by Dr.
Shirley in the houfe of the Lords againft Sir John
Fagg, a Member of this houfe of Commons, and the

proceedings thereupon, is a breach of the undoubted
rights and privileges of the houfe of Commons ; and
"therefore the Commons defire, that there be no fur-

ther proceedings in that caufe, before their Lordfhips.

Ordered, That a conference be defired with the

Lords concerning the privileges of this houfe, in the

cafe of Sir John Fagg ; z\;d that Sir Thomas Lee do
go up to the Lords to defire a conference.

A mtffage from the Lords by Sir Mondeford
Bramfton, and Sir Milliam Glafcock ;

Mr. Speaker,

We are commanded to let this houfe know, that the

Lords fpiritual and temporal affembled in Parliament,

have received a warrant, figned Edward Seymour,
which they have appointed us to fhew you ; and defire

to knew, whether it be a warrant ordered by this

houfe ?

The matter of the meffage being debated, the

qutftion being put, That the word unparliamentary,

be part of the anfwer to the Lords meffage,

It paffed in the negative.

Refolved, That the meffengers be called in, and
that this anfwer be returned, That this houfe will

confider of the meffage.

The meffengers being called in, Mr. Speaker does
acquaint them, that the houfe will conlider of the

mefiage.

Refolved, That the meffage laft received from the
Lords, is an unparliamentary meffage.

Refolved, That a conference be defired to be had
with the Lords upon the i'ubj-.dt-matter of the luft

meffage received from the houfe of Lords.
Refolved, That it be referred to Mr. Garrazvay,

csV. to draw up reafons to be offered at the faid con-
ference.

Then the houfe being informed, that there is a
caufe upon an Appeal brought up by Sir Nicholas
Stoughton, againft Mr. Onflow, a Member of this

houfe, appointed to be heard at the bar of the Lords
houfe

;

Refolved, That a meffage be fent to the Lords to
acquaint them, that this houfe has received infor-

mation, that there is a caufe Upon an Appeal brought
by Sir Nicholas Stoughton againft Mr. Onflow, a
Member of this houle, appointed to be heard ac
the bar of their houfe, on Monday next ; and to de-
fire their Lordfhips to have regard to the privileges
of this houfe : And that Sir Richard Temple do go
Up with the meffage to the Lords.

Ordered, That Mr. Onflow do not appear any
further in the profecution of the Appeal brouerhc
againft him by Sir Nicholas Stoughton, in the houfe
of Lords.

;

Ordered, That Sir Nicholas Stoughton be fent for
in cuftody of che Serjeant at Arms attending this
houfe, to anfwer his breach of privilege in profecu-
ting a fuit in the houfe of Lords, againft Arthur On-
flow, Efq; a Member of this houfe, during the
feffion and privilege of Parliament.

Refolved, That whoever (hall appear at the bar
of the Lords houfe, to profecitte any fuit againft
any Member of this houfe, (hall be deemed a breaker
and infringer of the rights and privileges of this
houfe-.

Luna, 17 Mail, 1675.
Sir Richard Temple reports. That the perfon ap-

pointed had attended the Lords, and delivered the
vote of this houfe, concerning the Appeal brought
by Dr. Shirley againft Sir John Fagg.

Sir Thomas Lee reports from the committee aD-
pointed to draw up reafons for the conference to be
had with the Lords, Reafons agreed by the Com-
mittee ; which are as follow, viz.

For that the meffage is by way of interrogatory
upon the proceedings of the houfe of Commons,
in a cafe concerning the privilege of a Member of
that houfe, of which they are proper judges.

For that the matter of the meffage carries in it

an undue reflection upon the Speaker of the houfe
of Commons.

For that the matter of the meffage doth highly
reflect upon the whole houfe of Commons, in their
Lordfhips queftioning that houfe concerning th, ir

own orders ; which they have the more rea?on to
apprehend, becaufe the day before this meffage was
brought to them, the warrant was owned by the
complaint of the houfe of Commons tothtir Lord-

ftiips,
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fhips, that the fame was taken and detained from a not to be remedied by the houfe oF Lords alone,fhips, that the fame was taken and detained from a

fervantof theirs, by a Peer; which imports, that

the queftion in that meffage could not be for infor-

mation only, and fo tends to interrupt that mutual

good correspondency, which ought to be preferved

inviolably between the two houfes of Parliament.

Martis, 18 Maii, 1675.
Sir Richard Temple reports from the Lords, That

he had attended their Lordlhips, according to the

Command of this houfe, with the meflage in the cafe

of Mr. Onflow, to which the Lords returned an an-

fwer, which being in writing, was delivered in at

the clerk's table, and read ; and is as followeth •,

The Lords do declare, That it is the undoubted

right of the Lords in judicature, to receive and deter-

mine in time of Parliament, Appeals from inferior

Courts, though a Member of either houfe be concerned,

that there may be no failure of jujlice in the land :

And from this right, and the exercife thereof, their

Lordfhips will not depart.

The matter of the Lords anfwer being debated,

Refohed, " That it is the undoubted right of this

" houfe, that none of their Members be fummoned
" to attend the houfe of Lords, during the fitting

*' or privilege of Parliament."

Refolved, That a conference be defired with the

Lords, upon the privileges of this houfej contained

in the Lords anfwer to the laft meffage of this houfe,

in the cafe of Mr. Onflow;

Ordered, That Sir Henry Ford do go up to the

Lords, to defire a conference upon the fubjedt-mat-

ter of their meflage, concerning the warrant for ap-

prehending Dr. Shirley.

Jovis, 20 Maii, 1675.

Sir Thomas Lee reports, from the committee ap-

pointed to draw up reafons to be offered at the con-

ference to be had with the Lords upon the privileges

of this houfe, contained in the Lords anfwer to the

laft meflage of this houfe, in the cafe of Mr. Onflow

;

which reafons were twice read, and with fome altera-

tions at the clerks table (upon the queftion feveral-

ly put) agreed to : which are as follow, viz.

1. That by, the laws and ufage of Parliament,

privilege of Parliament belongs to every Member
of the houfe of Commons, in all cafes, except Trea-

fon, Felony, and breach of the Peace ; which hath

often been declared in Parliament, without any ex-

ception of Appeals before the Lords.

2. That the reafon of that privilege is, that the

Members of the houfe of Commons may freely at-

tend the publick affairs of that houfe, without dif-

turbance or interruption ; which doth extend as well

to Appeals before the houfe of Peers, as to proceed-

ings in other Courts.

3. That by the conftant courfe and ufage of Par-

liament, no Member of the houfe of Commons can

attend the houfe of Lords, without theefpecial leave

of that houfe firft obtained, much lefs be iummoned

or compelled fo to do.

4. If the Lords fhall proceed to hear and deter-

mine any Appeal where the party neither can, nor

ought to attend, fuch proceedings would be con-

trary to the rules of juftice.

5. That the not determining of an Appeal againft

a Member of the houfe of Commons, is not a failure

of juftice, but only a fufpenfion of proceedings in

a particular cafe, during the continuance of that

Parliament, which is but temporary.

6. That in cafe it were a failure of juftice, it is

5

not to be remedied by the houfe of Lords
but it may be by Act of Parliament.

[Here Sir Thomas Littleton reported from the
committee appointed to prepare the further addrefs
of this houfe to his Majefty, for the recalling fuch
of his fubjefts as are in the French King's fervice ;

which the houfe deferred the further confederation
of, t\WWednefdaynext,]

Then Sir Trevor Williams reports from the
Lords, that he had attended, and defired a confe-
rence with the Lords on the privilege of this houfe,
contained in the Lords anfwer to the meflage of this

houfe, in the cafe of Mr. Onflow : And that the

Lords will return an anfwer by meflengers of their

own.

Mr. Powk reports, from the conference had with
the Lords upon the fubjedl-matter of the former
conference, concerning the warrant for apprehend-
ing Dr. Shirley, That the Lords had returned an
anfwer to the reafons of this houfe, delivered at the
former conference, and are as follow :

" The Lords have appointed this conference,
" upon the fubject-matter of the laft conference,
" and have commanded us to give thefe anfwers to
" the reafons and other matters then delivered by
" the houfe of Commons.-
" To the firft queftion, the Lords conceive,

" that the moft natural way of being informed, is

" by way of queftion ; and feeing a paper here
" which did reflecT: upon the privileges of the Lords
" houfe, their Lordlhips would not proceed upon it

" till they were aflured it was owned by the houfe
" of Commons: But the Lords had no occafion
" at that time, nor do they now think fit to enter
" into the debate of the houfe of Commons being
" or not being proper judges in the cale concerning
" the privilege of a Member of that houfe ; their

" Lordfhips neceffary consideration upon fight of
" that paper, being only, how far the houfe of
" Commons ordering (if that paper were theirs)

" the apprehenfion of Dr. Shirley for profecuting
" his Appeal before the Lords, did entrench upon-
" their Lordlhips both privilege and undoubted
" rights of judicature in the confequence of it, ex-

! empting all the Members of both houfes from
[ the judicature of this the higheft Court of the
£ Kingdom ; which would caufe a failure of that

' fupreme juftice, not adminiftrable in any other
' Court, and which their Lordlhips will never ad-
' mit.

" As to the fecond reafon, the Lords anfwer,
' That they do not apprehend how the matter of
' this meffage is any reflection upon the Speaker of
« the houfe of Commons.
" To the third reafon, The Lords cannot ima-

' gine how it can be apprehended in the leaft to
' reflect upon the houfe of Commons, for the

* houfe of Peers, upon a paper produced to their

• Lordlhips, in form of a warrant of that houfe,

" whereof doubt was made among the Lords,
: ' whether any fuch thing had been ordered by
'•' that houfe, to enquire of the Commons, whe-
" ther fuch warrant was ordered there or no ?

" And without fuch liberty ufed by the Lords, it

" will be very hard for their Lordlhips to be
" rightly informed, fo as to preferve a good corre-

" fpondence between the two houfes, which their

" Lordfhips fliall endeavour; or to know when
" warrants in the name of that houfe, are true or
" pretended : And it is fo ungrounded an appre-
'* henfion, that their Lordlhips intended any re-

" fledion



1675* on an -Appeal brought againft Sir John Fagg. 457
" flection in afking that queftion, and not taking

" notice in their meffage of the complaint of the

" houfe of Commons, owning that warrant, that

*' the Lords had Tent their meffage concerning that

" paper to the houfe of Commons, before the

" Lords had received the faid Commons complaint.

" But their Lordfhips have great caufe to except

" againft the unjiift and ft rained reflection of that

" houfe upon their Lordfhips, in afferting that the

" queftion in the Lords meffage could not be for

" information, as we affirm, but tending to inter-

" rupt the mutual correfpondence between the two
" houfes ; which we deny, and had not the leaft

" thought of.

" The Lords have further commanded us to

" fay, That they doubt not when the houfe of

" Commons have received what we have delivered

" at this conftrence, they will be fenftble of their

" error, in calling our meffage ftrange, unufual, or

" unparliamentary. Though we cannot but take

" notice, that their anfwer to our meffage, That
" they would confider of it, was the fir ft of that

" kind that we can find to have come from that

" houfe."

The queftion being put, Whether, the houfe

be fuisfied with the reafons delivered by the

Lords at the laft conference ? it paffed in the ne-

gative.

Refolved, That a free conference be defired with

the Lords upon the matter delivered at the laft con-

ference ; and that the former managers do attend,

and manage the free conference.

Friday, May 2 1 . The houfe refolved on IFednef-

day next to proceed in the further confederation of

that part of the meffage relating to Appeals from

inferior Courts. Sir Trevor Williams ordered to go
up to the Lords, to defire a conference upon the

privileges of this houfe, contained in their anfwer

to the meffage touching Mr. Onflow's cafe, which

he accordingly did ; and reports, That the Lords

will return an anfwer thereto by meffengers of their

own.
May 27. A meffage ordered to be fent to the

Lords to remind them of' the former meffage ; and

again to defire a conference upon the privileges of

this houfe, in the cafe of Mr. Onflow. And or-

dered the matter of the jurifdidtion of the Lords,

in cafes of Appeal, be taken into confideration to-

morrow morning.

Veneris, 28 Mali, 1675.

Sir Thomas Lee reports, from the committee to

whom it was referred to draw up reafons to be of-

fered at a conference to be had with the Lords upon
the fubjedt-matter of their anfwer to the laft meffage

of this houfe, in the cafe of Mr. Onflow, fevcral

reafons agreed by the faid committee; which he

read in his place, and afterwards delivered the fame

in at the clerk's table ; where the fame being twice

read, were, upon the queftion, feverally agreed

unto, and are as follow, viz.

" For that the Commons defired a conference
' upon their privileges concerned by the Lords an-

" fwer to a meffage fent to the Lords the 18th of
" May, in the cafe of Mr. Onflow ; their Lord-
" fhips have not agreed any conference in the cafe

" of Mr. Onflow ; but have only agreed a confe-

•' rence concerning their privileges in general, with-

" out reference to the cafe of the faid Mr. Onflow ;

" which was the only fubjedb matter of the defired

" conference.

Vol.. VII.

" The limitation in the Lords agreement to a
" conference, with provifo that nothing be offered
" at the conference that may any way concern their

" Lordfhips judicature, is in effeift a denial of any
" conference at all, upon the fubjedt on which it

" was defired : which ought not to be ; the judi-
" cature which their Lordfhips claim in Appeals
" againft a Member of the houfe of Commons,
" and the privilege of that houfe being in that cafe

" fo involved, that there can be no conference upr
" on the latter, without fome way touching upon
" the former.

" That this manner of agreeing to a conference
" with any limitation or provifo, is againft the,

" courfe of Proceedings betwixt the two Houfes
" of Parliament, in coming to conference ; and
" doth feem to place a power in the managers of
" fuch conferences, to judge whether fuch provifo's
" be broken or not ; and accordingly to proceed,
" or break off the conference upon their own judg-
" ments."

Luna, 31 Mail, 1675.
Sir Leoline Jenkins reports, that he had attended

the Lords, with the meffage of this Houfe, for a
conference upon the 'fubjedt- matter of the Lords
anfwer to the laft meffage of this Houfe, in the cafe

of Mr. Onflow -, arid that the Lords had fent anfwer,
that they would return anfwer by meffengers of
their own.

A meffage from the Lords by Sir Mondeford
Bramfflon, and Sir William Beverjham,

" Mr. Speaker,

" The Lords have commanded us to acquaint
" you, that they defire a conference prefently in the
" Painted-Chamber, with the Houfe of Commons ;

" upon their not coming to the conference defired
" by them on Thurfday laft ; and by the Lords ap-
" pointed to be at ten of the clock in the: Painted-
" Chamber, on Friday the 28th of this inflant

V May."

The meffengers being withdrawn, and the mef-
fage debated, a preferit conference upon the que-
ftion was agreed.

And the Meffengers being called in, Mr. Speaker
acquaints them, that the Houfe had agreed to a pre-
fent conference.

Ordered, That the former Members that were
appointed to manage the former conference in the
cale of M r - Onflow, do attend and manage this con-
ference.

Sir John Trevor reports, from the. conference,

that the Lords had declared the intent of this con-
ference ; to the effedt fojlowing, viz. " That the
" Lords have appointed this conference, out of that
" conftant defire and refolution they have to conti-
" nue a fair correfpondence between the two
" Houfes-, which is of the, effenee of Parjiamen-
" tary Proceedings.

" For this end their Lord (hips have commanded
" us to tell you, that thiy cannot but take notice
" of the houfe of Commons failing to be on Fri-
" day laft, at a conference defired by themfclves,
" and appointed by the Lords at ten of the clock
" in the Painted-Chamber.
" That they conceive it tends to an interruption

" of ail Parliamentary Proceedings, and to evade the
" right of the Lords to appoint time and place for
" a conference.

N n n Ordered



458 3 1, Proceedings in the Houfe of Commons, 27 Car. II.

Ordered, That it be referred to the former Com-
mittee, who are appointed to draw up reafons, to

be offered at a conference to be had with the Lords,

upon the fubject- matter of their anfwer, to the mef-

fage of this Houfe, in the cafe of Mr. Onflow, to

confider of the matter delivered by the Lords at the

laft conference ; and to prepare and draw up fur-

ther reafons, to be offered at another conference to

be had with the Lords, upon the fubject-matter of

»he laft conference. And that the Committee do
meet this afternoon at five of the clock in the

Speaker's Chamber. And Mr. Serjeant Maynard,

and Mr. Sawyer, are to have notice to attend the

fame.

Martis, 1 Junii, 1675.

Sir Thomas Lee reports, from the Committee ap-

pointed to infpect the Journals of the Houfe of

Lords, and to fee what Proceedings have been en;

tered, in the cafe of Mr. Dalmaboy, and Mr. On-

flow ; that they had infpected the Lords Journals,

as to the cafe of Mr. Dalmaboy, and collected what
Proceedings had been in that cafe ; but had no op-

portunity or time, yet to do it in the cafe of Mr.

Onflow. Which Proceedings being reported, were

read, and delivered in at the Clerk's table ; and are

as follow, viz. 19 April, 1675.

The Appeal brought by Crifpe and Crifpe, com-
plaining againft a Decree in Chancery made, where-

in Mr. Dalmaboy is recited to be one of the Peti-

tioners ; Cranbourne and Bowyer are ordered to put

in an anfwer, and Dalmaboy, if he pleafe.

Mali 12, 16J5.
Ordered, That this Houfe will hear Council at

the Bar, upon the Petition and Appeal of Sir Nicho-

las Crifpe and others, againft the Lady Vifcountefs

Cranbourne, the Lady Anne Bowyer, and Thomas

Dalmaboy, Efq; and their anfwer thereunto, depend-

ing in this Houfe, on Wednesday the 19th of this

inftant May, at ten of the clock in the forenoon ;

whereof the Petitioners are to caufe timely notice to

be given to the faid Defendants, or their Agents in

the faid caufe, for that purpofe.

Maii 16, 1675.

Whereas Sir Nicholas Cri/pe,Ba.rt. having an Ap-
peal depending in this Houfe, againft the Lady
Cranbourne, Lady Bowyer, and Thomas Dalmaboy,

Efq; a Member of the houfe of Commons ; hath

prayed that Counfel may be affigned him to plead

his caufe upon the faid Appeal, and hath named
Counfel for that purpofe :

It is ordered, That Sir John Churchill, Serjeant

Peck, Serjeant Pemberton, and Mr. Porter, named
by the faid Sir Nicholas Crifpe, be, and are hereby

appointed to open, and manage the faid caufe, on

the part and behalf of the faid Sir Nicholas Crifpe ;

on Thurfday the 27th day of this inftant May, at ten

of the clock in the forenoon ; and at fuch other

times, as it fhall be depending in this Houfe.

Upon reading the Petition of Sir Nicholas Crifpe,

Bart. Thomas Crifpe and John Crifpe, Efqrs. (hewing,

that having an Appeal depending in this Houfe,

againft Thomas Dalmaboy, Efq-, a Member of the

Houfe of Commons, and others ; they are in dan-

ger of being arretted by an order of the Houfe of

Commons 5 and therefore pray the protection of

this Houfe, that they may have liberty to profecute

their faid Appeal with Freedom :

It is thereupon ordered, That the faid Sir Nicho-

las Crifpe, Bart. John Crifpe, and Thomas Crifpe, or

any of them, their or any of their Counfel, rigents

or Sollicitors, or fuch other perfon or per Ions as

they fhall employ, in profecuting the faid Appeal
before this Houfe, be, and are hereby privileged,

and protected accordingly by this Houfe ; until the

matter upon the Appeal be determined by thtir

Lordfhips. And ail perfpns whatfoever, are hereby
prohibited from arrefting, imprifoning, or otherwife

molefting' the faid Sir Nicholas Crifpe", John Crifpe,

and Thomas Crifpe, or any of them, their or any of
their Counfel, Agents, or Sollicitors, upon any
pretence whatfoever, during the time, prefixed, as

they or fuch of them will anfwer the contrary to
this houfe.

Maii 26, 1675.
The caufe between Sir Nicholas Crifpe, &c. plain-

tiffs, and Thomas Dalmaboy, Efq-, defendant, ap-

pointed to be heard the 27th, was ordered to be

heard, the 2 8th Maii.

Maii 27.

Upon reading the petition of Sir Nicholas Crifpey
complaining, that the counfel affigned him by this

houfe, to plead his caiife at the bar, wherein Mr.
Dalmaboy is one of the defendants, do refufe to

plead for him in this cafe, in regard of a vote of

the houfe of Commons ; Sir Nicholas Crifpe was
called in, and teftified, that he fhewed the order of

this houfe to Serjeant Peck, Serjeant Pemberton, Sir

John Churchill,, and Mr. Porter.

Whereupon it is ordered, That whereas Sir John
Churchill, Serjeant Peck, Serjeant Pemberton, and
Mr. Porter, were by order of this houfe, dated on
the 19th inftant, affigned to be of counfel for Sir

Nicholas Crifpe, John Crifpe, and Thomas Crifpe, in

their caufe depending in this houfe, againft Thomas
Dalmaboy, Efq; a Member of the houfe of Com-
mons, and other defendants, at fuch time as the faid

caufe fhall be appointed to be pleaded at the bar of

this houfe ; having appointed to hear the faid caufe

by counfel on both fides, to-morrow at three of the

clock in the afternoon

:

It is this day ordered, That the faid Sir John
Churchill, Serjeant Peck, Serjeant Pemberton, and

Mr. Porter, be, and are hereby required, to appear

at the bar of this houfe, to-morrow, at three of the

clock in the afternoon, as counfel to plead in the faid

caufe, on the behalf of the faid Sir Nicholas Crifpe,

John and Thomas Crifpe, as they will anfwer the con-

trary to this houfe.

Maii 28, 1675.
Counfel heard at the bar on both parts, upon the

Petition and Appeal of. Sir Nicholas Crifpe, &c. and

the anfwer of Diana Vifcountefs Cranbourne, &c.
and Thomas Dalmaboy, Efq; put in thereunto, con-

cerning a decree in Chancery: Refolved, the petition

and decree be difmiffed.

Maii 28.

This day the houfe heard the counfel of Sir Ni-

cholas Crifpe, John Crifpe, and Thomas Crifpe, upon
their petition and appeal depending in this houfe j

and alfo the counfel of the Lady Bowyer, and Mr.
Dalmaboy, upon their anfwer thereunto ; and after a

ferious confideration thereof, the queftion being pur,

Whether this Petition and Appeal fhall be difmiffed

this houfe ;

It was refolved in the affirmative.
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Mr. Serjeant Pemberton, Sir John Churchill, Mr.

Serjeant Peck, and Mr. Porter attending at the

door, in obedience to the order of the houfe of Com-

mons; and being feverally called in, Mr. Speaker

did feverally acquaint them, that they were fum-

moned to give an account to the houfe, of their ap-

pearing as counfel at the bar of the houfe of Lords,

in the profecution of a caufe depending upon an ap-

peal, whereing Mr. Dalmaboy, a Member of this

houfe, is concerned, in the manifeft breach of the

order of this houfe; and giving up as much as in

them lies, the rights and privileges of the Commons
of England : And they having anfwered and made

their excufes to the effect following ; That they had

no notice of the order or vote of this houfe, but

what they have heard in common difcourfe abroad ;

and becaufe they conceived Mr. Dalmaboy, a Mem-
ber of this houfe, might be concerned, they refuftd

feveral times to appear as counfel, or to accept their

fees ; but being affigncd of counfel for Sir Nicholas

Crifpe, and an order of the houfe of Lords being

ferved on them to attend at their peril, and that

then attending, and Mr. Dalmaboy having put in

his anfwer in the Lords houfe, and not infifting on

his privilege afterwards, and the counfel for the

Lady Bowyer, who was the principal party concern-

ed, denying to be of counfel for Mr. Dalmaboy,

they conceived they might fafely appear as counfel

without breach of the order, or invading the rights

and privileges of this houfe, which was not intend-

ed by them ; and Sir John Churchill, by way of

further excufe for himfelf, faid, that he had witneffes

ready to prove, that Mr. Dalmaboy was willing and

defuous to have the bufinefs go forward. And the

faid Mr. Serjeant Pemberton, Sir John Churchill, Mr.

Serjeant Peck, and Mr. Porter, did all of them

humbly fubmit themfclves to the pleafure of the

houfe, if they had in any thing mifbehaved them-

felves; and being withdrawn, and the matter de-

bated : The queftion being put, That Serjeant Pem-

berton be taken into the cuftody of the Serjeant at

Arms attending this houfe ?

Jt was refolvcd in the affirmative.

Ordered, That Serjeant Pemberton, Sir John

Churchill, Mr. Serjeant Peek, and Charles Porter,

Efq; be taken into the cuftody of the Serjeant at

Arms attending this houfe, for their breach of pri-

vilege of this houfe.

Mercurii, 2 die Junii.

Ordered, That Sir Richard Temple, Mr. Vaugban,

and Sir Thomas Lee do withdraw, and amend the

reafons upon the debates of the houfe, which was

done ; and the reafons agreed to, are as follow ;

" The houfe of Commons do agree with the

" Lords, that conferences between the two houfes

" of Parliament, are effential to Parliamentary

" proceedings, when they are agreed in the ufual

" and Parliamentary way ; but the manner of the

" Lords agreement to the conference, to have been

" on Friday the 28 th of May laft, at ten of the

" clock, in the painted chamber, with limitation

" and provifo, did neceffitate the houfe of Com-
*' mons to forbear to meet at that conference, and
«« gave the firft interruption to parliamentary pro-
*' ceedings in conferences between the two houfes.

" For that the conference defired by the Com-
" mons, was upon their -privileges, concerned in

" the anfwer ot the Lords to a meflage of the

" houfe of Commons, lent to the Lords the 1 7th

" of May, in the cafe of Mr. Onflow, to the which

Vol. VII.

" the" Lords did not agree, but did only agree to a
" conference concerning their privileges in general,
'' without reference to the cafe of the faid Mr. On-
" flovj , which was the only fubject-matter of the
" defired conference.

" The limitations in the Lords agreement to a

" conference, with provifo that nothing be offered

" at the conference that may any ways concern the

" Lords judicature, is in effect a denial of any con-

" ference at all upon the fubject upon which it was
" defired ; which ought not to be.

" The judicature which the Lords claim in Ap-
" peals againft a Member of the houfe of Com-
" roons, and the privilege of that houfe in that

" cafe, is fo involved, that no conference can be
" upon the matter without fome way touching the
" former.

" That this manner of agreeing to a conference
" with any limitation or provifo, is againft the

" courfe of proceedings between the two houfes of
" Parliament, in coming to conferences ; and doth
" feem to place a power in the managers of fuch
" conferences to judge whether fuch provifo's be
" broken or not, and accordingly to proceed or
" break off the conference upon their own judg-
" ments.
" The houfe of Commons doubt not, but that

" when the Lords have confidered of what is deli-

" vered at this conference, the good correfpondence
" which the Lords exprefs they defire to continue
" between the two houfes, (which the Commons
" alfo are no lefs careful to maintain) will induce
" them to remove the prefent interruption of com-
" ing to conferences ; and therefore to agree to the

" conference, as it was defired by the houfe of
" Commons, upon the privileges of their houfe,

" concerned in the Lords anfwer to the meffage of
" the houfe of Commons, in the cafe of Mr. On-
" flow : That the particular limitation, that no-
" thing be offered at the conference, that may any
" way concern the judicature of the Lords, appears
" unreafonable ; for that their Lordfhips judicature
" in Parliament is ciicumfcribed by the laws of the
" land, as to their proceedings and judgments ;

" and is, as well as all other Courts, fubjected to
" Parliament."

' Jovis, 3 die Junii, 1675.
Mr. Vaughan reports, That'the Lord Privy-Seal

did manage the conference, and had delivered the

intent and occafion of the conference ; which Mr.
Vaugban did report to the houfe, to the effect fol-

lowing, viz.

" The Lords do take notice of the houfe of Com-
" mons their ordering into cuftody of their Ser-
" jeant, Mr. Serjeant Peck, Sir John Churchill, Mr.
" Serjeant Pemberton, and Mr. Serjeant Porter,
" Counfellors at Law ; afiigned by their Lordfhips
" to be of counfel in an Appeal heard at their

" Lordfhips bar, in the cafe of Sir Nicholas Crip/e,

" againft the Lady Bowyer, Mr. Dalmaboy, and
" others ; the Lords in Parliament, where his

" Majefty is higheft in his royal eftate, and where
" the laft refort of judging upon Writs of Error,
" and Appeals in Equity, in all caufes and over all

" perfons, is undoubtedly fixed, and permanently
" lodged.
" It is an unexampled ufurpation and breach of

" privilege againft the houfe of Peers, that their

" orders or judgments fhould be difputed, or en-
" deavoured to be controlled, or the execution

N n n 2 " thereof
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" thereof obftru&ed by the lower houfe of Parlia-

" ment; who are no Court, nor have authority to

" adminifter an oath, or give any judgment.
" It is a tranfcendent invafion on the right and

" liberty of the fubjec~t, and againft-Magna Charta,
" the Petition of Right, and many other laws, which
" have provided, That no Freeman fiall be impri-

" fined, or otherwifi refirained of his liberty, but by

" due procejs of Law.
" This tends to the fubverfion of the Govern-

" ment of this Kingdom, and to the introducing of
" arbitrarinefs and diforder.

" Becaufe it is in the nature of an injunction from
" the lower houfe (who have no authority or power
" of judicature over inferior fubjefts, much lefs

" over the King and Lords) againft the orders and
" judgments of the fupreme Court.

" We are further commanded to acquaint you,
" That the Lords have therefore, out of that ju-

" ftice which they are difpenfers of, againft oppref-
" fion and breach of laws, by judgment of this

" Court, fet at liberty by the Gentleman- Ufher
" of the black Rod, all the faid Serjeants and
" Councilors ; and prohibited the Lieutenant of

".the Tower, and all other Keepers of prifons,

" and Goalers, and all perfons whatfoever, from
" arjefting and imprifoning, detaining, or other-

" wife molefting, or charging the faid Gentlemen,
" or any of them in this cafe : And if any perfon,

" of what degree foever, (hall prefume to the con-
" trary, their Lord fhips will exercife the authority

" with them intrufted for putting the laws in cxe-

;

" cution.

". And we are further commanded to read to you,
" a Roll of Parliament, in the firft year of the

" reign of King Henry the IVth, whereof we have
" brought the originial with us."

And a debate arifnig thereupon,

Refilved, That a conference be defired with the

Lords upon the fubjecl-matter of the laft conference ;

and that thefe Members following, be appointed to

prepare and draw up reafons upon the debates of the

houfe, to be offered at the conference; Mr. Secre-

tary Coventry, £s>V.

Ordered, That the officer in whofe cuftody the

Record of the firft of Henry the IVth, mentioned at

the conference with the Lords, do attend the com-
mittee appointed to draw up reafons for another con-

ference this afternoon: And they are to meet at

three of the clock, in the fpeaker's chaunber, and

to fend for Perfons, Papers, and Records.

Ordered, That no Member of this houfe do at-

tend the Lords houfe, upon any fummons from the

Lords, without leave of the houfe.

Veneris, \Junii, 1675.
Ordered, That the thanks of the houfe be re-

turned to Mr. Speaker, for caufing Mr. Serjeant

Pemberton, formerly committed by order of this

houfe to the cuftody of the Serjeant at Arms at-

tending this houfe, for a breach of privilege, to be

feized and taken into cuftody in Wefiminfier- hall, for

his breach of privilege.

The houfe being informed, that Sir John Churchill,

Mr. Serjeant Peck, and Mr. Charles Porter, who
were ordered to be taken into [the cuftody of the

Serjeant at Arms attending this houfe, are now in

Wefiminfter-hall \

Ordered, That the Serjeant at Arms now attend-

ing this houfe, do go with his Mace into Weltmin-

fter-ball, and do execute the order of this houfe, and

for feizingthe warrant of Mr. Speaker thereupon

and bringing in cuftody Mr. Serjeant Peck, Sir John-

Churchill, and Mr. Charles Porter, for their breach

of the privilege of this houfe.

The Serjeant returning gave an account, that

he had executed the order of this houfe, and Mr.
Speaker's, warrant thereupon, and had brought the

faid Mr. Serjeant Peck, Sir John Churchill, and Mr.
Charles Porter, in cuftody, into the Speaker's cham-
ber.

The queftion being put, That Sir John Churchill,

Mr. Serjeant Peck, Mr. Serjeant Pemberton, and
be fent to the Tower, for their

and contempt of the authority

Mr. Charles Porter,

breach of privilege,

of this houfe ?

It was refolved in the affirmative.

Ordered, That Mr. Speaker do ifiiie his warrant

to the Lieutenant of the Tower, to receive them
into his cuftody.

Ordered, That John Pcpham, Efq; the now Ser-

jeant at Arms attending this houfe, be protected a-

gainft all perfons that fhall any ways moleft or hin-

der him from executing his office.

Sir 'Thomas Lee reports from the committee, the

reafons agreed to be offered at the conference to be

had with the Lords upon the matters delivered at

the laft conference; which were twice read, and
with fome amendments made at the table, feverally

agreed ; and are as follow, viz.

" Your Lordfhips having defired the laft confe-
'* rence, upon matters of high importance con-
" cerning the dignity of the King,. and the fafety

" of the Government, the Commons did not ex-
" peel to hear from your Lordfhips at that confe-

" rence, things fo contrary to, and inconfiftent

" with, the matter upon which the faid conference
" was defired, as were then delivered by your Lord-
" fhips.

*' It was much below the expectation of the Com-
" mons, that after a reprefentation of your Lord-
" fhips meffage of matters of fo high importance,

" the particular upon -which the conference was
" grounded, fhould be only the commitment of four

" lawyers to the cuftody of their own Serjeant at

" Arms, for a mani:~eft violation of the privileges

" of their houfe.
" But the Commons were much more furprized,

" when your Lordfhips had introduced the confer

" rence, with an affurance, that it was in order to

" a good correfpondency between the two houfes,

" that your Lordfhips fhould immediately affume
" a power to judge the orders of the houfe of Com-
" mons for impriforyment of Mr. Serjeant Pember-
" ton, Mr. Serjeant Peck, Sir John Churchill, and
" Mr. Charles Porter, to be illegal and arbitrary -,

" and the execution thereof a great indignity to

" the King's Majefty ; with many other high re-

" flections upon the houfe of Commons, through-

" out the whole conference •, whereby your Lord-
" fhips have condemned the whole houfe of Com-
" mons as criminal, which is without precedent or

" example, or any ground or reafon fo to do.

" It is not againft the King's dignity for the

" houfe of Commons to punifh by imprifonmenr,
" a commoner that is guilty of violating their pri-

" vileges, that being according to the known laws

" and cuftonis of Parliament 5 and the right of
" their privileges declared by the King's royal Pre-

" deceffors in former Parliaments, and by himfelf

" in this.

But



1 675. on an Appeal brought againft Sir John Fagg, 461
" Cut your Lordihips claiming to be the fu-

preme Court, and that his Majefty is higheft in

his royal eftace iri the; Court of judicature there,

is a diminution of the dignity or the King, who
is higheft in his royal tftate in full Parliament

;

and is derogatory to the authority of the whole

Parliament, by appropriating it to yourfelves.

" The Commons did not by this imprifonment

infringe any privileges of the houfe of Peers, but

only defend and maintain their own : On the

other fide, your Lordihips do highly intrench

upon the rights and privileges of the houfe of

Commons, by denying them to be a Court, or

to have any authority or power of judicature •,

' which, it admitted, will leave them without any
L po cr or authority to prefe'rve themfelves.

" As to what your Lordihips call a tranfeendent

' invalion of the rights and liberty of the fubjecf,

' and againft Magna Cbarla, the Petition of Right,

' and many other laws; the houfe of Commons
' prcfume that your Lorufhips know, that neither

' the Great Charter, Petition of Right, or any
' other laws, do take away the law and cuftom of
' Parliament, or of either noufe of Parliament, or
; ' elfe your Lordihips have much forgotten the

" Great Charter, anil thofe other laws, in the feve-

" rai judgments your Lordihips have paffed upon
" the Kind's fubjects in cafes of privilege. But
" the Commons cannot find by Magna Charta, or
" by any other law or ancient cuftom of Parliament,

" that your Lordihips have any jurifdiction in cafes

" of Appeals from the Courts of Equity.
" We are farther commanded to acquaint you,

" that the enlargement of thofe peifons in prifon,

" by order of the houfe of Commons, by the Gen-
" tleman-Ulher of the Black- Rod, and the prohi-

" bition which threatens all officers and other per-

" fons whatfoever, not to receive or detain them ;

" is an apparent breach of the rights and privileges

" of the houfe of Commons : And they have there-

" fore caufed them to be retaken into the cuftody
*' of the Serjeant at Arms attending this houfe,
" and have committed them to the Tower.
" As for the Parliament- Roll of the firft of

*' King Henry the lVth, caufed to be read by your
" Lordihips at the laft conference, but not applied,
•' the commons apprehend it doth not concern the

" cafe in queftion : For that this Record was made
" upon occafion of judgments given by the Lords,
" to depofe and imprifon their lawful King; to

" which the Commons were not willing to be

** made Parties. And therefore the Commons
" conceive it will not be for the honour of your
" Lordihips to make further ufe of that Record.
" But we are commanded to read to your Lord-

" (hips the Parliament-Roll of 4 Ed. III. N. 6.

" which if your Lordihips pleafe to confider, they

*' doubt not but your Lord (hips will find occafion

*' to apply it to the prefent purpofe."

Ordered, The Thanks of the houfe be given to the

Speaker, for his his care in iffuing the warrant for

retaking the perfons committed yefterday into cu-

ftody.

The Serjeant at Arms ordered to be fent to the

Tower ; and the other Serjeant at Arms attending,

was ordered to apprehend him for betraying his truft,

in not executing his office, in bringing the perfons

committed yeft rday to his cuftody, to the bar of

the houfe.

An Addrefs ordered to be prepared to be pref. r.t-

ed to his Majefty, to defire a new Serjeant at Arms

to attend the houfe.

Saturday, June 5, 1675.
Mr. Secretary Coventry acquainted the houfe, that

it was his Majefty's defire, that the houfe would ad-

journ till four of the clock in the afternoon, and

that both houfes fhould at that time attend him in

the Banqueting-houle at Whitehall.

A debate arifing touching the removal of John
Popham, Efq; Serjeant at Arms in ordinary, at-

tending the houfe yefterday, the further debate

thereof was adjourned till five o'clock in the after-

noon. And then the houfe adjourned till four in the

afternoon.

In the Afternoon.

The houfe then met at the time they adjourn'd

to, and went in a body to his Majefty at Whitehall;

and the houfe of Lords being alfo prefent, his Ma-
jefty made the following Speech.

My Lords and Gentlemen,

'V O U may remember, that at the meeting of this

Seffion I told you, no endeavours would he want-

ing to make the continuance of this Parliament unprac-

ticable. I am forrry that experience hath fo quickly

fhewed you the truth of what I then faid ; but I hope

that you are well convinced, that the intent of all

thefe contrivances is only to procure a diffolution. I

confefs, I look upon it as a moft malicious dtfign of

thofe who are enemies to me and the Church of Eng-

land ; and were the contrivers known, I fiould not

doubt but the diflike of their prailices, would alone be

a means of bringing the houfes to a good under/landing.

But ftnee I cannot prefcrtbe any way how to arrive to

the difcovery of it, I muft tell you plainly my opinion,

that the means of coining to any compofure between

yourfelves, cannot be without admitting of fucb free

conferences as may convince one another by the reafons

then offered ; or enable me to judge rightly of the dif-

ferences, when all hath been faid on both fides which

the matter will afford : for J am not to fuffer thefe

differences to grow to disorders in the whole Kingdom,

if I can prevent it ; and I am fure my judgment Jhall

always be impartial between my two houfes of Parlia-

ment. But I muft let you know, that whilft you are

in debate about your privileges, I will not fuffer my

own to be invaded. I have nothing more to fay to you

at this time, but to defire, as I did when we met

firft, that you wiuld yet confider, and not fuffer ill

mens defigns to hinder the Seffions from a happy conch

fion.

[The houfe of Lords prefented an Addrefs to his

Majefty, to remove the Lieutenant of the Tower ;

whereupon the Lord-Trealurer reported his Maje-

fty's anfwer, viz. " That his Majefty hath con-

" fidered the circumftances of the matter, and is

" not fatisfied how with juftice he can remove
" him."]

The houfe then took into confideration his Ma-
jefty's Speech, and refolved, nemine caitradicente+

That the humble thanks of this houfe be returned

to his Majefty, for the gracious expreffions in his

Speech this day made to both houfes of Parliament;

and fuch members of this ,houfe as are of his Ma-
jefty's privy-council are defired to prefent the hum-
ble thanks of this houfe to his Majefty.

Refolved,
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Refolved, That it doth not appear to this houfe,

that any Member thereof, hath either contrived or

promoted the difference between the two houfes of

Parliament ; or in afTerting the Rights of the Com-
mons of England, and the privileges of this houfe ;

or to have done any thing inconfiftent with his du-

ty, or the truft repofed in him. And then ad-

journed to Monday, June y.'

On Monday, June y, the houfe refolved, That
what Serjeant Popbam did in retaking the four law-

yers into his cuftody, and conducting them to the

Tower of London, was in purfuance of his duty, and

by the order of the houfe •, and the further debate

concerning the faid Serjeant at Arms was adjourned

till fVednefday morning.

A copy of an order from the houfe of Lords for

the hearing counfel in the cafe of Sir John Fagg, a

Member of this houfe, to-morrow morning, was

then read and debated : And,

Refolved, That as to the cafe of Appeal brought

againft Sir John Fagg in the houfe of Lords, he fhall

have the protection and affiftance of this houfe.

Refolved, nem. con. That if any perfon or perfons

fhall be aiding or affifting in putting in execution

any fentence or judgment that fhall be given by the

houfe of Lords, upon the Appeal brought by Dr.

Shirley againft Sir John Fagg, a Member of this

houfe, fuch perfon or perfons fhall be adjudged and

taken to be betrayers of the rights and liberties of

the Commons of England, and the privileges of this

houfe ; and fhall be proceeded againft accord-

ingly.

Ordered, That thefe Votes be made publick, by

fetting them up in JVeJlminfter-hall, and in the Lob-
by of this houfe ; and the clerk of the houfe to take

cart to fee it done.

In the afternoon the houfe proceeded in the fur-

ther confideration of effectual means for the prefer-

vation of their rights and privileges, and refolved,

nem. con. That no perfon committed by order or

warrant of this houle, for breach of the privileges

or contempt of the authority of the houfe, ought

to be difcharged during the Stffion of Parliament,

without the order or warrant of this houfe.

Refolved, nem. con. That the Lieutenant of the

Tower of London, in receiving and detaining in cu-

ftody, Sir John Churchill, Serjeant Peck, Serjeant

Pemberton, and Mr. Porter, hath performed his du-

ty according to law ; and for his fo doing, he fhall

have the affiftance and protection of this houfe.

Refolved, That the Lieutenant of the Tower, in

cafe he hath, or fhall receive any writ, warrant, or-

der, or command, to remove or deliver any perfon

or perfons committed to his charge, for breach of

the privileges, or contempt of the authority of the

houfe of Commons, by order or warrant of the

houfe; fhall not make any return thereof, or yield

any obedience thereto, before he hath firft acquain-

ted the houfe therewith, and received their order and

direction how to proceed therein.

Ordered, That thefe refolutions be immediately

fent to the Lieutenant of the Tower, and then the

houfe adjourned.

Tuefday, June 8, 1675.
1 A meffage fent to the Lords to remind them of

the laft conference : and for a conference upon the

fubject-matter delivered by the Lords at the laft con-

ference.

Sir John Robinfon informing the houfe, that he

had received the four lawyers committed to his cu-

ftody by this houfe, and denied to deliver them to

the Gentleman-Ufher of the Black-Rod ; and that

he was ferved laft night with four writs of Habeas
Corpus, to bring the faid four lawyers before the;

King and his Parliament at Weftminfter, this morn-
ing, and craved the advice of the houfe what to do
therein

:

Ordered, The thanks of the houfe be given to
the faid Sir John Robinfon for his behaviour therein ;

and Mr. Speaker intimated to him, that he fhould
forbear to return the faid writs of Habeas Corpus,
which -were read and debated ; and the further de-
bate thereof was adjourned till to-morrow morning,
and a committee appointed to fearch the Lords Jour-
nals to fee what hath been done in the cafe of the
four lawyers, the writs of Habeas Corpus, and Mr.
Serjeant Popbam ; and to fearch for precedents on
the writs of Habeas Corpus : and adjourn'd.

Mercurii, 9 die Junii.

Sir Thomas Clarges reports from the committee to
whom it was referred to fearch for precedents touch-
ing writs of Habeas Corpus, returnable in Parlia-

ment; that the committee had found feveral prece-
dents of writs of Habeas Corpus returnable in Parlia-

ment, and had ccnfidered of them : And that the
committee thereupon had agreed upon fourRefolves
to be prefented to the houfe, which he read in his

place, and afterwards delivered the fame in at the
clerk's table, where they being twice read, were upon
the queftion feverally agreed to, and are as follow

;

" Refolved, nem. con. 1. That no commoners of
" England, committed by the order or warrant of
" the houfe of Commons, for breach of privilege,
" or contempt of the authority of the faid houfe,
" ought, without order of this houfe to be by any
" writ of Habeas Corpus, or any other authority
" whatfoever, made to appear and anfwer, or receive
" any determination in the houfe of Peers, durin°-
" that Seffion of Parliament wherein fuch perfons
" were fo committed.
" Rejolved, nem. con. 2. That the order of the

" houfe of Peers for the iffuing out the writs ofHa-
" beas Corpus concerning Mr. Serjeant Pemberton,
" Mr. Serjeant Peck, Sir John Churchill, and Mr.

.

" Charles Porter, is inefficient and-illegal ; for that
" it is general, and expreffes no particular caufe of
" privilege, and commands the King's Great Seal
" to be put to writs not returnable before the faid
" houfe of Peers.

" Refolved, nem. con. 3. That the Lord-Keeper
" be acquainted with thefe refolutions, to the end
" that the faid writs of Habeas Corpus be fuperfeded
" as contrary to law, and the privileges of this

" houfe.

" Refolved, nem. con. 4. That a meffage be fent

' to the Lords to acquaint their Lordfhips, that
" Mr. Serjeant Peck, Sir John Churchill, Mr. Ser-
" jeant Pemberton, and Mr. Charles Porter, were
" committed by order and warrant of this houfe,
" for manifeft breach of the privilege, and con-
" tempt of the authority of this houfe."

Ordered, That Col. Birch do go up to the Lords
with a meffage, that a conference be defired upon
the fubject-matter of the laft conference.

A meffage was this day fent from his Majefly In

the houfe of Lords, by Sir Edward Carteret, Ufher

of the Black Rod, commanding this honourable

houfe toattend.his Majefty forthwith in the houfe of

Peers ; and accordingly Mr. Speaker went up with

the houfe, where his Majefty was pleafed to make
the following fpeech to them.

3 My
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My Lords and Gentlemen,

I
Think I have given fujficient evidence to the world,

that J have not been wanting on my part, in my

endeavours to procure the full fatisfaclion of all my

fubjecls, in the matters both of religion and property

:

1 have not only invited you to thofe confederations at

our firjl meeting, but I have been careful through this

whole Seffion, that no concern of my own fhould divert

you from them.

Befdes, as 1 had only dejigned tbe~ matter of it

to be the procuring ofgood laws, fo for the gaining of

them, I have already waited much longer than I in-

tended ; andfhould have been contented ftill to have

continued my expectation, had there any hopes remain-

ed of a good conclujion. But Imuft confefs, the ill de-

Jigns of our enemies have been too prevalent againfl

thofe good ones I had propofed to my/elf, in behalf of

my people ; and thofe unhappy differences between my

two Houfes aregrown to fuch a height, that Ifind no

poffible means ofputting an end to them, but by a pro-

rogation. It is with great unwillingnefs that I make

ufe of this expedient, having always intended an ad-

journment for the preferving of fuch bills as were un-

finijhed. But my hopes are, that by this means the

prefent occafwn of differences being taken away, you

will be fo careful hereafter of the public, as not to

fcek new ones, nor to revive the old.

I intend to meet you here again in winter, and have

directed my Lord Keeper to prorogueyou till the thir-

teenth Bay of October next.

Oclober, 13, 1675, the King came to the houfe,

and began thus

;

My Lords and Gentlemen,

I
Meet you now with more than an ufual concern

for the event of this Seffions ; and 1 know it's but

•what may be reafonably expectedfrom the care I have

for the prefervation of the Government. The caufes

of the laft prorogation, as Ifor my part do not defire

to remember, fo 1 hope no man elfe will, unlefs it be to

learn from thence how to avoid the like occafwnfor the

future : And I pray confider how fatal the conferences

may be, and how little benefit is like to redound to the

people by it. However, if any of that kind fhall

arife, I defire you would defer thofe debates till you
have brought fuch publick Bills to perfection, as may
conduce to the good andfafety of the Kingdom.

[The reft of the fpeech, relates to his Majefty's
recommending the fecurity of the Proteftant Reli-

gion, the Supply for building Ships, and publick
Debts, fcfr.]

Then the Lord Finch, by his Majefty's order,

made a fpeech to both Houfes, recommending
Unanimity, and making good Laws, and the care

of Religion, &c.

The Earl of Shaftesbury's Speech in the Houfe
of Lords, upon the Debate of appointing
a Day for the hearing Dr. Shirley's caufe,

the 20th of October, 1675.

My Lords,

OUR All is at ftake, and therefore you muft
give me leave to fpeak freely before we part

with it. My Lord Bifhop of Salisbury is of opinion,
That wefhould rather appoint a day to confider what
to do upon the Petition, than to appoint a day of hear-
ing ; and my Lord-Keeper, for I may name them

at a Committee of the whole Houfe, tells us in very

eloquent and ftudied language, That he will propofe

us a way far lefs liable to exception, and much lefs of-

fenfive and injurious to our own privileges, than that

of appointing a day of hearing. And I befeech your

Lordfhips, did you not after all thefe fine words
expect fome admirable propofal ? Eut it ended in

this; That your Lordfhips f/jould appoint a day, nay

a very long day, to confider what you would do in it

:

and my Lord hath undertaken to convince you,

that this is your only courfe, by feveral undeniable

reafons •, the firft of which is, That 'tis againftyour

Judicature to have this caufe, which is not proper, be-

fore us, nor ought to be relieved by us. To this, my
Lords, give me leave to anfwer, that I did not ex-

pert from a man proftfilng the Law, that after an

anfwer by order of the Court was put in, and a day

had been appointed for hearing, which by fome ac-

cident was fet afkle ; and the Plaintiff moving for a

fecond day to be affigned, that ever without hearing

Counfel of both fides,' the Court did enter into the

merits of the caufe. And if your Lordfhips fhould

do it here in a caufe attended with the circumftances

this is, it would not only be an apparent Injuftice,

but a plain Subterfuge, to avoid a point you durft

not maintain.

But my Lord's fecond reafon fpeaks the matter

more clearly ; for that is, Becaufe 'lis a doubtful cafe,

whether the Commons have not privilege ; and there-

fore my Lord would have you, to appoint afurther
and a very long day to confider of it : which in plain

Englifh is, that your Lordfhips fhould confefs upon
your books, that you conceive it on fecond thoughts

a doubtful cafe ; for fo your appointing a day to

confider, will do ; and that for no other reafon, but

becaufe my Lord-Keeper thinks it fo. Which I

hope will not be a reafon to prevail with your Lord-
fhips ; fince we cannot yet by experience tell that

his Lordfhip is capable of thinking your Lord-
fhips in the right, in any matter againft the judg-

ment of the Houfe of Commons; 'tis fo hard a

thing even for the ableft of men to change ill

habits.

But my Lord's third reafon, is the moft admira-
ble of all, which he ftiles unanfwerable, viz. That
your Lordfhips are allconvinced inyour conferences, that

this (ifprofecuted) will caufe a breach. I befeech

your Lordfhips confider whether this argument thus

applied, would not overthrow the Law of Nature,
and all the Laws of right and property in the
world : for 'tis an argument, and a very good one,
that you fhould not ftand or infift on claims, where
you have not a clear right, or where the queftion is

not of confequence and moment, in a matter that

may produce a dangerous and pernicious breach, be-
tween relations, perfons or bodies politick, join'd in

intereft and high concerns together. So, on the
other hand, if the obftinacy of the party in the
wrong, fhall be made an unanfwerable argument
for the other party to recede and give up his juft

rights ; how long fhall the People keep their li-

berties, or the Princes or Governors of the world
their prerogatives ! How long fhall the husband
maintain his dominion, or any man his property,
from his friend's or his neighbour's obftinacy ? But,

my Lords, when I hear my Lord Keeper open fo

eloquently the fatal confequences of a breach, I can-
not forbear to fall into fome admiration how it

comes to pafs, that (if the confequences be foTatal)

the King's Minifters in the Houfe of Commons, of
which there are feveral that are of the Cabinet, and

have
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have daily refort to his Majefty, and have the di-

rection and truft of his affairs ; I fay, that none of
thefe fhould prefs thefe confequences there, or give

the leaft ffop to the careeer of that Houfe in this bu-

finefs ; but that all the Votes concerning this affair,

nay even that very Vote, That no Appeal from any,

Court 0} Equity, is cognizable by the Houfe of Lords,

Ihould pafs nemine contradicente. And yet all the

great minifters with us here, the Bifhops and other

Lords of greateft dependance on the Court, contend

this point, as if it vttttpro Art's ci? Focis. I hear his

Majefty in Scotland hath been pleafed to declare a-

gainft Appeals in Parliament •, I cannot much blame

the Court, if they think (the Lord -Keeper and the

Judges being of the King's naming, and in his

power to change) that the Juftice of the Nation is

iafe enough ; and I, my Lords, may think fo too,

during this King's time, though I hear Scotland,

not without reafon, complain already. Yet how
future Princes may ufe this power, and how Judges
may be made not men of ability or integrity, but

men of relation and dependance, and who will do
what they are commanded ; and all mens caufes

come to be judged, and eftates difpofed on, as great

men at Court pleafe^

My Lords, the conftitution of our Government
hath provided better for us ; and I can never believe

fo wife a body as the Houfe of Commons, will

prove that foolifh woman which plucks down her

houfe with her hands.

My Lords, I muft prefume in the next place to

fay fomething to what was offered by my Lord Bi-

fhop of Salisbury, a man of great learning and abi-

lities, and always verfed in a ftronger and clofer

way of reafoning, than the bufinefs of that noble

Lord I anfwered before did accuftom him to -

T and

that reverend Prelate hath flared the matter very

Fair upon two heads.

The firft, Whether the hearing of Caufes and Ap-
peals, and efpecially in this point where the Members
have privilege, be fo material to us, that it ought not

to give way to the reafon of State, of greater affairs

that preffed us at that time.

The fecond was, If this bufinefs be of that mo-

ment, yet whether the appointing a day to confider of
this Petition, would prove of that conference andpre-
judice to your caufe ?

My Lords, to thefe, give me leave in the firft

place to fay, that this matter is no lefs than your

whole Judicature; and your Judicature is the life

and foul of the dignity of the Peerage of England;

you will quickly grow burdenfome, if you grow ufe-

lefs : you have now the greateft and moft ufeful end

of Parliaments principally in you, which is not to

make new Laws, but to redrefs grievances, and to

maintain the old Land-Marks. "The Houfe of Com-
mons bufinefs is to complain, your Lordfhips to

redrefs, not only the complaints from them that are

the eyes of the Nation, but all other particular per-

fons thataddrefs to you. A land may groan under a

multitude of Laws, and I believe oursdoes;- and when
Laws grow fo multiplied, they prove oftner fnares

than directions and fecurity to the people. I look

upon it as the ignorance and weaknefs of the latter

age, if not worie, the effect of the defigns of ill

men ; that it is grown a general opinion, that where

there is not a particular direction in fome Act of

Parliament the law is defective; as if the Com-
' mon Law had not provided much better, fhorter,.

and plainer for the peace and quiet of the Nation,

than . intricate long perplex'd Statutes do; which.

has made work for the Lawyers, giv-n p.xwer'to
the Judges, leffen'd. your Lord (hips power, and i»

a good meafure unhing'd the fecurity of the peoples
My Lord Bifhop tells us, That your ivhols Judi-

cature is not in queftion, but only the privilege of the

Houfe of Commons, of their Members not appearing
at'your Bar : my Lords, were it no more, yec time

for" Juftice and the People's fake you ought not to,

part v/ith :. how far a privilege of the Houfe of Com-
mons, their fervants, and thole they own, doth
extend, Wefiminfler-Hall may with grief tell your
Lordfhips. And the fame privilege of their Mem-
bers being not fued, muft be allowed by y.our Lord-
fhips as well ;' and what a failure of juftice th^s

would prove, whilft they are Lords t'jr life, and
you for inheritance,, let the world judge: for my
part I am willing to come to conference,, whenever
the difpute fhall begin again ; and dare undertake
to your Lordfhips, chat they have neither prece-

dent, reafon, nor any juftifiable pretence to fhew
againft us ; and therefore, my Lords, if you part
with this undoubted right merely for abking, where
will the asking ftop ? And, my Lards, we are fure

it doth not ftop here, for they have already, Nemine
Contradicente, voted againft your Lordfhips power
of Appeals from any Court of Equity ! fo that you
may plainly fee where this caution and, reafen of
State means to ftop ; not one jot fhorr, of laying your
whole Judicature afide, for the fame reafon of par-

ting the King's money, of not interrupting good
Laws, and whatever elie muft of neceffity avoid all

breach upon what fcore foever ; and your Lord-
fhips plainly fee the breach will be as well made
upon your Judicature in general, as upon this ; lb

that when your Lordfhips have appointed a day, a
very long day, for to confider whether Dr. Shirley's,

caufe be not too hot to handle -
r and when you have

done the fame for Sir Nicholas Stanton, whole Petiti-

on I hear is coming in ; your Lordfhips muft pro-

ceed to a. vote, to lay all private bufinefs afide for

fix weeks : for that phtafe of private bufinefs, harfc

obtained upon this laft age, upon that which i>

your moft publick duty and bufinefs ; namely, the

adminiftration of Juftice. And I can HI your
Lordfhips, befides the reafon that leads to it, chae

I have fome intelligence of die defigning fuch a
vote. For on the fecond • day of your fitting, an

the rifing of the Lords houfe, there earrje a Gen-
tleman into the Lobby, belonging to a very great

perfon, and ask'd in very great halte, Are the Lordi

up? Have tbey paffed the Vote ? and being ask'd

What Vote ? He anfwei'd, The Vote of no private

bufinefs forfix weeks.

My Lords, if this be your bufinefs, fee where you
are ; if we are to poftpone our Judicature for

fear .of offending the Houfe of Commons for fjx

weeks, that they in the interim may pafs the mo-
ney, and other acceptable Bills that his Majefty

thinks of importance; are fo many wife men in the

Houfe of Commons to be laid afleep, and to pafs

ail thefe' acceptable things; and when they 'have

do-ne^ to let us -be let loofe upon them ?

Will they not rjernemher this,. -next time there is

want of money ? or may not they rather be affured

by thofe minifters that are amongft them, and go-

on fo unanimously with them, that the King is on'

their fide in this controverfy ? And when die pub-

lick bufineffes are over, our time will be too fhort

to make a breach,- or vindicate ourfclves in the

matter. And then I beg your Lorcfhips, where

are you, after you have affciced but the laft Seffion

yuur
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your right of Judicature, fo highly, even in this

point ; and after the Houfe of Commons had gone

fo high againft you on the other hand, as to poft

up their declaration and remonftrances on Weftmin-

fter-hall doors ; the very next Scffion after, you
poftpone the very fame caufes ; and not only thofe,

but all Judicatures whatfoever ? I befeech your
Lordfhips, will not this prove a fatal precedent and
confeffion againft yourfelves ? 'Tis a maxim and a

rational one among the Lawyers, that one prece-

dent where the Cafe bath been contefted, is worth a

(boufand where there hath been no eanteft. My
Lords, in faying this, I humbly fuppofe I have gi-

ven a fufficient anfwer to my Lord Bifhop's fecond

queftion ; Whether the appointing a day to confider

what you will do with this Petition, be of that con-

ference to your right ? For it is a plain confeffion,

that it is a doubtful cafe, and that infinitely ftronger

than if it were a new thing to you, never heard of

before: for it is the very fame cafe, and the very

fame thing defired in that cafe, that you formerly

ordered, and fo ftrongly afferted ; fo that upon
time, and all the deliberation imaginable, you de-

clare yourfelves to become doubtful, and you put
yourfelves out of your own hands, into that power
that you have no reafon to believe on your fide in

this queftion.

My Lords, I have all the duty imaginable to his

Majefty, and (hall with all fubmiffion give way to

any thing he fliould think of importance to his

affairs : but in this point it is to alter the conftkution

of the Government, if you are afked to lay this

afide ; and there is no Reafon of State can be an ar-

gument to your Lordfhips to turn yourfelves out of
that intereft you have in the conftitution of the

Government ; 'tis not only your concern that

you maintain yourfelves in'r, but 'tis the concern of

the pooreft man in England, that you keep your (ra-

tion : 'tis your Lordfhips concern, and that fo high-

ly, that I will be bold to fay, the King can give none

of you a requital or recompence for it. What are

empty titles? What is prefent power, or riches, and
a great eftate, wherein I have no firm nor fixed pro-

perty ? 'Tis the conftitution of the Government, and
maintaining it, that fecures your Lordfhips and every

man elfe in what he hath : the pooreft Lord, if the

birthright of the Peerage be maintained, has a fair pro-

fpecT: before him for himfeif or his pofterity ; but the

greateft title, with the greateft prefent power and
riches, is but a mean creature, and maintains thofe

in abfolute Monarchies, no otherwife than by fervile

and low fiatterirs, and upon uncertain terms.

My Lords, 'cis not only your Intereft, but the

Intereft of the Nation, that you maintain your

rights ; for let the Houfe of Commons and Gentry

or England think what they pleafe ; there is no

Prince that ever govern'd without Nobility or an

Army : if you will not have one, you muft have

t'other, or the Monarchy cannot long fupport, or

keep itfelf from tumbling into a Democratical Re-
publick. Your Lordfhips and the People have the

fame caufe, and the fame enemies. My Lords, would

you be in favour with the King ? 'Tis a very ill way
to it, to put yourfelves out of a future capacity, to

be confiderable in his fervice. I do not find in ftory,

or in modern experience, but that 'tis better ; and a

man is much more regarded that is ftill in a capa-

city, and opportunity to ferve, than he that hath

wholly deprived himfeif of all for his Prince's fer-

vice. And I therefore declare, that I will ferve my
Vol. VII.

Prince as a Peer, but will not deftroy the Peerage to

ferve him.

My Lords, I have heard of twenty foolifh models
and expedients to fecure the Juftice of the Nation,

and yet to take this right from your Lordfhips, as

the King by his commiffion appointing Commoners
to hear Appeals ; or that the twelve Judges fhould

be the perfons, or that perfons fhould be appointed

by Act of Parliament, which are all not only to take

away your Lordfhips juft right, that ought not to

be altered any more than any other part of the

Government, but are in themfelves, when well

weighed, ridiculous : I muft deal freely with your

Lordfhips, thefe things could never have rifen in.

mens minds, but that there have been fome kind of

provocation that has given the firft rife to it. Pray,

my Lords, forgive me, if on this occafion I put you
in mind of Committee-dinners, and the fcandal of it.

thofe droves of Ladies that attended all caufes ; 'twas

come to that pafs, that men even hired or bor-

rowed of their friends handfome lifters or daughters

to deliver their Petitions : but yet for all this, I

muft fay, that your judgments have been facred,

unfefs in one or two caufes ; and thofe we owe mod
to that bench, from whence we now apprehend

moft danger.

There is one thing I had almoft forgot to fpeak

to, which is the conjuncJure of time, the hinge upon

which our reafon of State turns; and to that, my
Lords, give me leave to fay, if this be not a time

of leifure for you to vindicate your privileges, you
muft never expect one. I could almoft fay, that the

harmony, good agreement, and concord that is to

be prayed for at moft other times, may be fatal to

us now ; we owe the peace of thefe laft two years,

and the dif-engagement from the French Intereft, to

the two houfes differing from the fenfe and opinion

of Whitehall: fo at this time, the thing in the

world this Nation has moft reafon to apprehend, is

a general peace, which cannot now happen without

very advantageous terms to the French, and dif-

advantageous to the houfe of Auftria. We are the

King's great Counfellors, and if fo, have a right to

diffi r, and give contrary counfels to thofe few that

are neareft about him : I fear they would advance

a general peace, I am furel would advife againft it,

and hinder it at this time by all the ways imagina-

ble. I heartily wifli nothing from you may add
weight and reputation to thofe counfels, who would
affift the French. No money for (hips, nor prepa-

rations you can make, nor perfonal afiurances our

Prince can have, can fecure us from the French, if

they are at leifure. He is grown the moft potent of

us all at fea : he has built 24 (hips this laft year,

and has 30 more in number than we ; befides the

advantage, that our (hips are all out of order, and
his fo exquifitely provided for, that every (hip has

his particular ftore-houfe. 'Tis incredible the mo-
ney he hath, and is beftowing in making harbours ;

he makes Nature itfelf give may to the vaftnefs of

his expence : and after all this, (hall a Prince fo

wife, fo intent upon his affairs, be thought to make
all thefe preparations to fail over land, and fall on
the back of Hungary, and batter the walls of Kami-

nitz ? Or is it poffible he fhould overfee his Intereft

in feizing of Ireland, a thing fo feafible to him, if

he be maftet of the Seas, as he certainly now is

;

and which when attained, gives him all the Southern,

Mediterranean, Eafl and Weft-India Trade, and
renders him both by fituation, and excellent har-

O o o bours,
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bours, perpetual mafter of the Seas without dif-

pute ?

My Lords, to conclude this point, I fear the

Court of England is greatly miftaken in it, and I

do not wifh them the reputation of the concurrence

of the Kingdom : and this out of the moft fincere

loyalty to his Majcfty, and love to my Nation.

My Lords, I have but one thing more to trouble

you with, and that peradvcnture is a confideration

of the greateft weight and concern, both to your

Lord (hips and the whole Nation. I have often

feen in this houfe, that the arguments, with ftron^

geft reafon, and moft convincing to the Lay-Lords

in general, have not had the fame effect upon the

Bifhops bench ; but that they have unanimoufly

gone againft us in matters, that many of us have

thought effential and undoubted rights : and I con-

fider, that 'tis not poffible, that men of great learn-

ing, piety, and reafon, as their Lordfhips are,

fhould not have the fame care of doing righr,

and the fame conviction what is right, upon clear

reafon offered, that other your Lordfhips have.

And therefore, my Lords, I muft neceffarily think,

we differ in principles ; and then 'tis very eafy to

apprehend, what is the cleareft fenfe to men of my
principle, may not at all perfuade or affect the con-

fcience of the beft man of a different one. I put

your Lordfhips the cafe plainly, as 'tis now before

us. My principle is, Ibat the King is King by Law,
and by thefame Lata that the poor man enjoys his cot-

tage ; and fo it becomes the concern of every man
in England, that has but his liberty, to maintain

and defend, to his utmoft, the King in all his rights

and prerogatives. My principle is alfo, That the

Lords houfe, ar.d the Judicature and Rights belonging

to it, are an effential part of the Government, and

eftablijhed by the fame Law : the King governing

and adminiftring Juftice by his Houfe of Lords, and

advifing with both his Houfes of Parliament in all

important matters, is the Government I own, I am
born under, and am obliged to. If ever there fhould

happen in future ages (which God forbid) a King

governing by an Army, without his Parliament, 'tis

a government I own not, am not obliged to, nor was

born under. According to this principle, every

honeft man that holds it, muft endeavour equally

to preferve the frame of the Government, in all the

parts of it, and cannot fatisfy his confcience to give

up the Lords houfe for the fervice of the Crown,

or to take away the juft rights and privileges of the

Houfe of Commons to pleafethe Lords. But there

is another principle got into the world, my Lords,

that hath not been long there ; for Archbifhop Laud
was the firft author that I remember of it •, and I

cannot find that the Jefuits, or indeed the Popijh

Clergy have ever own'd it, but fome of the Epifco-

pal Clergy of our Britijb Ifles ; and 'tis withal, as 'tis

new, fo the moft dangerous deftrudtive Doctrine

to our Government and Law, that ever was.
5Tis

the Erft of the Canons publifhed by the Convoca-

tion 164O. That Monarchy is of Divine Right. This

Doctrine was then preached up, and maintained by

Sibtborp, Manwaring, and others, and of later

years, by a book publifhed by Dr. Sanderfon, Bi-

fhop of Lincoln, under the name of Archbifhop

VJher ; and how much it is fpread amongft our dig-

nified Clergy, is very eafily known. V/e all agree,

Ibat the King and his Government is to be obeyed for

Confcie>,ce fake -, and that the divine precepts require

not only here, but in all parts of the world, obedi-

ence to lawful Governours. But that this family

are our Kings, and this particular frame of Govern-
ment is our lawful conftitution, and obliges us, is

owing only to the particular Laws of our Country.

This Laudean Doctrine, was the root that produced
the Bill of Teft laft Seffion, and fome very perplex-

ed Oaths, that are of the fame nature with that,

and yet impofed by feveral Acts of this Parliament.

In a word, if this Doctrine be true, our Magna
Charta is of no ufe, our Laws are but rules amongft
ourfelves during the King's pleafure. Monarchy,
if of divine right, cannot be bounded or limited by
human Laws ; nay, what's more, cannot bind it-

felf : and all our claims of right by the Law, or

conftitution of the Government, all the jurifdiction

and privilege of this Houfe, all the rights and pri-

vileges of the Houfe of Commons, all the proper-

ties and liberties of the people, are to give way not

only to the Intereft, but the will and pleafure of the

Crown. And the beft and worthieft of men, hold-

ing this principle, muft vote to deliver up all we
have, not only when reafon of State, and the fepa-

rate Intereft of the Crown require it; but when the

will and pleafure of the King is known, would have

it fo. For that muft be, to a man of that princi-

ple, the only rule and meafure of Right and Juftice.

Therefore, my Lords, you fee how neceflary it is,

that our principles be known •, and how fatal to us

all it is, that this principle fhould be fuffered to

fpread any further.

My Lords, to conclude, your Lordfhips have

feen of what confequence this matter is to you, and
that the appointing a day to confider, is no lefs than

declaring yourfelves doubtful, upon fecond and de-

liberate thoughts, that you put yourfelves out of
your own hands, into a more than a moral probabi-

lity of having this Seffion made a precedent againft

you. You fee your duty to yourfelves and the peo-

ple ; and that 'tis really not the intereft of the

Houfe of Commons, but may be the inclination of

the Court, that you lofe the power of Appeals : but

I beg our Houfe may not be Felo defe, but that

your Lordfhips would take in this affair, the only

courfe to preferve yourfelves, and appoint a day,

this day three weeks, for the hearing of Dr. Shirley's

caufe, which is my humble motion.

Saturday, Nov. 13. 1675. An order from the

Lords to hear Sir John Fagg's caufe to-morrow

morning, was this day read in the Houfe of Com-
mons, and debated, and the farther debate thereof

adjourned till Monday morning next.

Monday, Nov. 15. The houfe refolv'd, that the

profecuting Appeals in the Lords houfe, by Dr.

Thomas Shirley, againft Sir John Fagg a Member of

this houfe, is a breach of the privileges of this

houfe; and that the faid Sir John Fagg do not

make any defence at the Lords Bar, in the faid Ap-
peal ; and the further debate thereof was adjourn'd

till to-morrow morning,

Tuefday, the 16th. Adjourn'd the further debate

of Sir John Fagg's bufinefs till to-morrow morn-

ing 5 and on Wednefday, adjourn'd the further de-

bate till Tburfday ; when Sir John Fagg's bufinefs

was refum'd, and refolved that a conference be de-

fired of the Lords, for avoiding differences between

the two Houfes, and then adjourn'd till Friday

morning.

Veneris, i 9 die Novembrh.

Sir William Coventry reports from the Com-
mittee, to whom it was referr'd, to prepare and

draw
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draw up reafoBS to he offered at the conference, to
be defired with the Lords, for avoiding the occa-
fions of reviving the differences between the two
Houfes ; and a paper of reafons agreed by the faid

Committee, to be reported to the houfe, being read,

and the fame being agreed to, is as followetb, viz.

His Majefty having recommended to us, at the
opening of this Seffions of Parliament, the avoid-
ing this difference if poflibie ; and if it could not be
prevented, that then we fhou'd defer thefe debates
till we had brought fuch publick bills to perfedion,
as may conduce to the good and fafety of the King-
dom : The Commons efteem it a great misfortune,
that contra! y to that molt excellent advice, the
proceedings in the Appeal, brought the laft Scffion
againft Sir John Fagg, by Mr. Shirley, hath been
renewed, and a day fet for hearing the caufe ; and
therefore the Commons havejudged it the beft way,
before they enter into the argument of defence of
their rights in this matter, to propofe to your
Lordfhips, the putting off the proceedings in that

matter, tor fome fhort time ; that fo they may,
according to his Majefty's advice, give a difpatch
to fome bills now before them, of great importance
to the King and Kingdom; which being finifhed, the
Commons will be ready to give your Lordthips fuch
reafons againft thofe proceedings, and in defence of
their rights, as we hope may facisfy your Lordfhips,
that no fuch proceedings ought to have been.

Refolv'd, That a meffage be fent to the Lords,
G> defire a conference, to preferve the good corre-
fporidence between the two Houfes.

Refoiv'd, That wholbcver (hall profecute any
Appeal before the Lords, againft any Commoner
of England, from any Court or Equity, fhall be
deemed a betriyer of the rignts and privileges of
the Commons of England ; and fhall be proceeded
againft accordingly : and the refoiution ordered to
be affixed in the Lobby, V/eftmmfter-ball-gate, and
all Inns of Court and Chancery -, and then adjourn'd
till next morning, Nov. the 20th.

Die Sab. Nov. 20.
Order'd, That Dr. Thomas Shirley be taken into

cuftody by the Serjeant at Arms attending this
houfe, as alfo Sir Nicholas Stanton, for ferving Mr.
Onflow with an order to attend the Lords ; and then
adjourn'd to Monday Nov. 22.

On Saturday Nov. 20. 1675. Dr. Thomas Shirley
appear'd at the bar of the Houfe of Lords, and his
Counfel Mr. IVallop appearing, who wou'd have
excufed himfelf, but was order'd to appear again on
Monday morning next, to plead the caufe ; and the
other two Counfel (one being in the country, and
the other fick) were excus'd : and the faid Dr. Shir-
ley, Sir Nicholas Stanton, and Mr. Wallop, were or-
der'd to have the protection of the houfe : And upon
debate of the Commons Vote made ycfterday,

Order'd, That the paper potted up in feveral
places, figned by William Goldsbro Cler. Dom. Com.
againft the Judicature of the Houfe of Peers, in
cafes ot Appeals from Courts of Equity, is illegal,
unparliamentary, and tending to the difiblutioii of
the Government. And then upon confidcration
of the Lid vote of the Commons, it was pro-
pos'd by Lord Mohan to make an Addrefs to his
Majefty to diiolve the Parliament:, and call another,
and frequent Parliaments ; and upon debate there-
of, about eight o'clock at night thty came to
this queh ion, and carried it by two votes only,

Vol. VU.
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That there mould be no Addrefs ; the numbers
being fifty and forty-eight : and then adjourn'd to
Monday.

On which day the Houfe being met, a meffage
was fent by his Majefty, for the Houfe to attend
him forthwith in the Houfe of Peers ; which the
Houfe accordingly did, when his Majtfly pak'd
three Bills, and the Lord -Keeper, by his Majefty's
order, prorogu'd both Houfes of Parliament, till

the 15th day of February come twelvemonth, 1676 ;

which ended the difpute.

The Proteftation, with reafons of feveral
Lords for the diflblution of this Parliament,
entered in the Lords Journal, November 22,
1675. the day the Parliament was pro-
rogu'd.

WE whofe names are under-written, Peers of
this Realm, having propofed, That an

bumble Addrefs might -be made to his M.fejly from this
houfe, that be would be gracioufly pleafd to .vjfolve this
Parliament

; and the houfe having carried it in the
negative

: for the juftification of our loyal intentions
towards his Majefty's fervice, and of our true re-
fpecl and deference to this honourable houfe ; and
to (hew that we had no finifter and indirect ends in
this our humble propofal, do with all humility
herein fet forth the grounds and reafons why we
were of opinion, that the faid humble Addrefs fhould
have been made.

1. We do humbly conceive, that it is according
to the-ancient Laws and Statutes of this Realm,
that there fhould be frequent and new Parliaments,
and that the praftice of feveral years hath been ac-
cordingly.

2. It feems not reafonable, that any particular
number of men, fhould for many years ingrofs fo
great a truft of the people, as to be their Repre-
fentatives in the Houfe of Commons : and all other
the Gentry, and the Members of Corporations of
the fame degree and quality with them, fhould be
fo long excluded. Neither as we humbly con-
ceive, is it advantageous to the Government, that
the Counties, Cities, and Boroughs, fhould be con-
fined for fo long a time to fuch Members as they
have once cholen to fcrve for them ; the mutual
Correfpondence and Interefts of thofe who chufe and
are choien, admitting of great variations in length
of time.

3. The long continuance of any fuch as are en-
trufted for others, and who have fo great a power
over the purfe of the Nation, muff, in our hum-
ble opinion, naturally endanger the producing of
factions and parties, and the carrying on of parti-
cular Interefts and Defigns, rather than the publick
Good.
And we are the more confirmed in our defires for

the laid humble Addrefs, by realb'n of this unhappy
breach fallen out betwixt the two hcufes, of which
the houfe of Peers hath not given the faff, ocorfion ;

they-having done nothing but what their anceftors
and predeceffors have in all times done, and what
is according to their duty, and for the Interett
of the People thac the? fhould do: which not-
withstanding, the Houfe of Commons have pro-
ceeded in fuch an unprecedented and exuaord.nary
way, that it if, in our humble opinion, become al-
together unpra<5tic3b!e for the two houfes, as the
cafe lfands, jointly to purfue thofe great and good
enJs for which they were called.

O o o 2 fer
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For tbefe reafons, we do enter our proteftation a-

gainft, and dijfent unto the [aid Vote.

Buckingham,
Winchefteiy

Salisbury,

Bridgwater,

Dorfet,

Weftmorland,-

Chefterfieldi

Stamford,

Berks,

Clarendon,

Shaftefbury,

Faulconbridge,

Hallifax,

Yarmouth,
Newport,
Sandys,

Wharton*

Petre,

Mohun,
Dela Mer,
Townfend,
Grey of Rolfton,

Tbefe were all the Lords that were in the Houfe
early enough toftgn the protection before the Parlia-

ment was prorogued.

Hpw^e

,Sx.

PWWi ptgs>qg'=i

XXXIT. Proceedings againft Mr. Francis yenkes, for a
Speech made by him on the Huftings, at Guildhall^ on
Midfummer-day> 1676, 27 Car. II.

[Publifh'd by his Friends.]

R. Jenkes, having been a Trader for

many years, and obferving the daily

decay of trade in the city, occafion'd

by fuch mifchiefs, as lay not in the

induftry of its inhabitants, but only in

the power of the Government to redrefs ; and that

did require a more fpeedy redrefs than a Parliament

prorogued for fifteen months could afford : after

having in vain folicited the Lord-Mayor for a Com-
mon-Council, that might confider of a Petition

about trade, out of a hearty zeal for the good of

the city, as well as encouraged by the confent and

defire of many fober citizens, the liberty referv'd to

the Lord-Mayor, Aldermen, and Common-Coun-
cil, by the Statute of the 13th of this King, con-

cerning Petitions, the votes of a majority of tem-

poral Lords at the laft Seffions, together with the

unanfwerable reafons given in their proteftation ; did

at the Folk-mote (or Common-hall) holden the

24th of June laft pad, in the Guildhall of London,

thus deliver himfelf.

Mr. Common Serjeant,

" It feems a vain thing for this Court to be feri-

" ous about the choice of Magistrates and Officers

" for the well government of this city ; except they

" firft take care to remedy thofe many mifchiefs

" and grievances, which this city now groans un-
" der ; and which feem fo to threaten the ruin and
" deftruction of the whole, that if there be not
«* fome fpeedy redrefs, there will be little need of
" Magistrates and Officers, for there will be no
" city or people left here to be governed.

" London has once already been burn'd to afhes,

" and firing is now become fuch a trade, that not

" only London, the Burrough of Southwark, and
" the places adjoining, but all the Cities, Bur-
" roughs, Towns corporate, and Places of princi-

" pal trade throughout the whole Kingdom, are

" perpetually in danger; fo that no rational or

" confiderate man amonglt us can, promife him-
" felf, his wife, his children, or eftate one night's

** fecurity, but they may all be devour'd in the
" confuming flames, except fome fpeedy and ef-

" fectual courfe be taken.

" But this is not all ; for were our houfes fecure
" from fire, yet fuch is the general decay of trade,
" if not remedied, as muft unavoidably bring the
" whole city to poverty and ruin : and it is con-
" ceived, that this is very much occafion'd by the
" French ; who have laid fuch great impofitions
" upon our Woollen Cloth, Stuffs and other Ma-
" nufactures,. that we have almoft loft our trade
" with France : they have fpoiled our trade with
" Holland, Flanders, and Germany, by a deftruc-
" tive war. They have ruined our trade at home,
" and beggar'd many thoufands of our honeft and
" induftrious Weavers, and other Engli/h Manu-
" faclurers, and Traders, by the vaft quantity of
" their Silks, and other unneceffary commodities
" imported hither. So that upon an exa£fc bal-

" lance of the trade between us and them taken,
" it has been demonftrated, that this city and King-
" dom doth lofe eleven hundred thoufand pounds
" everyyear. By means whereof, they who in Queen
" Elizabeth's time might not be fuffer'd to build

" men of war, are now grown fo powerful at Sea,

" as to be able to beat both Dutch and Spaniard,

«-' and have made themfelves in a manner fole ma-
" fters of the Mediterranean Sea. And they are

'' grown fo prefumptuous, as daily to affront our
" Englijh Merchants, and fometimes in his Maje-
" fty's own ports. The Privateers daily take our
" Merchaat-fhips, plunder others, ftrip, imprifon
" and torment our Seamen, to the great difcou-

" ragement of our Englijh Navigation, and almoft

" ruin of the Merchant.
" I fh all inftance in but one thing more, but

;t that is woife than all the reft ; that is, the juft

: ' apprehenfion that is upon the minds of good
•' men, of danger to his Majetty's perfon, and
' the Proteltant Religion. I had not fpoken this

' at this time and place, but having the honour
' to ferve the city in Common-Council •, I have

" endeavour'd
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endeavoured at feveral times to bring thefe things

before the Court, but could not. In the end of

the laft common-council I did defire my Lord

Mayor, that a common council might fpeedily

be held, to hear and confider of a petition about

trade, fubfcribed by a great number of citizens

of good quality, and his Lordfhip did then

promife, that a common-countil fhould fpeedily

be held : But it is a good time fince, and there

have been many fires and loffeSj but no common-
council.

" Wherefore methinks it does become the wif-

dom and gravity of this Court, not to admit df

any longer delay in a matter wherein their All is

concerned. And I do humbly move, (and I

conceive it is not only my fenfe, but the fenfe

of the far greater part of this Court) that fome

Members of this Court may accompany the She-

riffs and Mr; Common-Serjeant, before we pro-

ceed to any other matter^ to wait upon my Lord

Mayor and the Court of Aldermen, to defire

that a common-council might fpeedily be held,

humbly to petition his Majefty; that for the

quieting and fatisfying the minds of his liege

people, and for remedy of the many mifchiers

and grievances we now groan under, he would

gracioufly be pleafed (according to the Statutes

of the 4th and 36 of Ed. 3.) timely to call a new
Parliament,"

Scarcely were the Words, a new Parliament, pro-

nounced, but the greateft part of the affembly cried

out, Well moved, well moved I And though none

fpake up formally to the Sheriffs, yet feveral a»

mongft them fpake enough to fhevir a high appro-

bation of what had been faidi and not one word

was fpoken in contradiction : which when the Com-
mon-Serjeant faw, to prevent (as is conceived)

others fpeaking to the fame matter, he fpake to

this purpofe:
•« That what had been moved, feem'd to be the

" general fenfe of the whole Court 3 and fince the

*' Gentleman that made the motion was pleafed to

" join him with the Sheriffs, and that he muff, offer

*' his opinion in the matter, it was this, That it

" was not fo proper to carry up that mefTage be -

" fore they did proceed to their elections, as firft. to

" determine their election, and then carry up an
" account of thefe and that together."

But many in the Court did infift upon the mo-
tion, arid defired a meffage might be fent up imme-
diately ; whereupon, one of the Sheriffs fpake, and

did acknowledge, That what had been /aid by the

Gentleman that [pake firft, was true ; but that he was

an old citizen, and had long known common Halls, and

he did believe that the. proper work of the day was the

eleilion of Officers ; and therefore he did defire that

the Court would proceed, and 'not to carry up the mef-

fage till after that was done. To which one replied,

'That according to his utmoft underftanding, that Court

was one of the ancienteft, greateft, and moft powerful

Courts of this City, and although the cuftomary buft-

nefs of this day were the choice of officers, yet that

Court had cognizance of any thing whatever that did

relate to the good of the City ; and therefore it was
conceived, that nothing was more proper at that time,

than this which concerned the prefervation of the City

from utter ruin.

Upon which the other Sheriff directing his dif-

courfe to the affembly, faid, That what the Gen-

tlemen had moved there, was true, and not unknown

to moft of the perfons there prefent ; but that he was
of his brother's opinion, that it was fit firft to go on
to the work of the day, and not to carry up that mef-

fage till after the elettion.

Many perfons being ftill diffatisfied, and calling

for a prefent meffage to be fent up, the Gentleman
who firft moved the bufinefs, made it his requeff,

" That fince there feetned a difference touching the
" circumftance of time, that they would proceed
" to election, and carry up the meffage with the
" perfons elected; as the Sheriffs defired ;" to

which the Common Hall unanimoufly agreed. Up-
on which, filence being made, the Common Mall
proceeded to election of Sheriffs ; and made their

election, and fent up an account thereof to the

Lord Mayor and Aldermen by the Sheriffs ; and
Common-Serjeant, as Is ufual in fuch cafes.

The Lord Mayor and Aldermen prefently came
down, and took their Seats in the Court of Huflings,

according to cuftom •, upon which, the Common-
Serjeant came forth to the front of the Court, and
dtclared the names of the perfons elected, and im-
mediately gave back. Whereupon the Common
Hall called out for an a>ifwer to their meffage ; upon
which, the Common-Serjeant flepping forward
again in the prefenCe of the Lord Mayor, Alder-
men and Sheriffs, faid, That he had acquainted his

Lord/hip and the Aldermen with their requeft, and
that his Lordfhip had commanded him to declare unto
them, That he would be ready to join with them in
that or any other thing for thegood of the City, And
with that the Lord Mayor and Aldermen, &c.
left the Court of Huflings, and difmiffed the af-

fembly.

After dinner, the Recorder, Sir John Howel, out
of a great pretence of loyalty, but indeed a perfonal
grudge againft Mr. Jenkes, conveyed the news to
Whitehall; where, with his ufual ftrain of Rhetorick,

he made fuch a difmal reprefentatibn of the matter,
and was fo powerful in his eloquence, as to occa-
fion both the Sheriffs and fome other of the City-
officers to be fent for ; who were examined by the
Lord Chief Juftice Rainsford, in the prefence of the
King, the Lord Chancellor, Lord Trea'furer, Duke
Lauderdale, and other Lords.

The Sheriffs and two others made affidavits, but
a copy of them could never be obtained.

Upon the 27th of June, Mr. Jenkes was fummon-
ed by a meffertger to appear at the council-board
the next day ; accompanied with many of his friends,

he attended in the Lobby, near the council cham-
ber, according to his fummohs, and after fome
time was called in ; but his friends preffmg to fol-

low him, (as is ufual on fuch occafionsj were kept
out, and not one fuffered to go in with him.
The King fitting in council, the Lord Chancel-

lor, Duke Lauderdale, and other Lords about him,
the clerk read an affidavit made by the two Sheriffs,

the common Crier, and one John Green an Attor-
ney ; the fubtfance whereof was.

That Fr. Jenkes, at a Common Hall in London,
the 2.4th of June laft paft, did complain ofgrievan-
ces ; and did defire, that before they went upon any
other bufinefs, certain Members of that Court might
accompany the Sheriffs and the Common Serjeant to

wait upon the Lord Mayor, then in the chamber, to

defire that a Common Council might be called to peti-

tion his Majefty, in the name of the City, to call a
new Parliament.

The affidavit being read, the council-board pro-
ceeded to this effect:

Lad
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Lord Chancellor. Sir, What fay you to this, mat-

ter ?

Mr. Jenkes. I defire to know if this be all you

have to charge againft me ?

A Lord. Then you make little of this, you will

find it to be enough.

L. Chan. Sir, did you move for a common-coun-

cil to petition for a new Parliament ?

Mr. Jenkes* Is it any crime to petition for a new
Parliament I

To which his Lordfhip hot thinking fit to give

anfwer, proceeded,

L. Chan. Anfwer to the matter in charge.

Mr. Jenkes. With the liberty of his Majefty and

this board, I will.

Ihe King. Go on.

Mr. Jenkes. May it pleafe your Majefty, of all

the fubjefts you have,

A Lord, (interrupting him) Anfwer to the mat-

ter.

Mr. Jenkes. If his Majefty will be pleafed to hear

me, I hope you will.

King. Let him go on.

Mr. Jenkes. May it pleafe your Majefty, of all

the fubjefts you' have, none are more loyal than

your City of London * and in the Gity none more

loyal than myfelf : And no man there did more

defire, and, in my circumftances, aft more, in or-

der to your Majefty's Reftoration, than my felf.

And I do defy any citizen or other whomfoever, to

fay I have fbrfeked my loyalty by any one indivi-

dual aft.

King, (interrupting him.) Sir, you are not Lord

Mayor, and I am very well fatisfied with the ioy-

alty of the City, and that it needs no fuch vouchers..

L. Chan. Speak to the matter.

Mr. Jenkes. May it pleafe your Majefty, being

fummoned to a Court of Common Hall in London,

which is a Court that confifts of the main body of

the City.

L. Chan, (interrupting him.) Sir you are under

a double miftake ; for firft, it was not a Court, and

next, it did not confift of the main body of the

City of London.

Mr. Jenkes. With your Lordfliip's leave, it was

a Court which did confift of all the Livery of the

City of London ; which, if I underftand any thing,

is the main body of the City of London. And every

Member of that Court hath freedom to propofe

and debate any fuch matter or thing, as he believes

is for the fervice of his Majefty, and the good of

the City ; and no man can ufe more understand-

ing than God hath given him. And I afiure your

Lordfhip, what I then moved was according to

the utmoft of my underftanding for his Majefty's

fervice, and the good of the City. And, my Lord,

if I were under a miftake, I had the fortune to

have good company •, for what I moved was ap-

proved by the whole Court.

King, it was not fo.

Secretary. We have a depofition to the contrary.

Mr. Jenkes. It was fo.

Other Lords. It was not fo.

Mr. Jenkes. May it pleafe your Majefty, if you

have a hundred depofitions to the contrary, if the

matter of raft were fo, it was fo ; and I do affirm

it was approved by the whole Court.

A Lord-. How came you to be a Privy Counfel-

lor?

Mr. Jenkes. I never had any fuch ambitious

thought in my head.

A Lord. How came you then to meddle witb
matters of State ?

Mr. Jenkes. I thought any of his Majefty's fub-

jefts, in an humble manner, might petition his Ma-
jefty for a remedy of any grievance whatfoever.

A Lord. Do you think any one may petition for

a Parliament ?

Mr. Jenkes. I believe they may.
The King. I know whofe fcholar you are, and I'll

take care that none fuch as you fhall have to do
with the Government.

Several Lords. What was't you moved ? what
was't you moved ?

Mr. Jenkes. My Lords what I fpake was not
in a corner, but openly in the face of a multitude,

and therefore cannot want a witnefs to atteft it.

A Lord. Juft now it was a Court, and now it is

a multitude.

Mr. Jenkes. We citizens pretend not to place

our words fo exaftly in form, but that there may
be fome miftake in them ; but I think my expref-

fion was no great abfurdity : For though it were a
Court, yet the perfons there were fo numerous,
that it may not be very improper to term them a
multitude. Yet, if I. have failed in due expreffion,

I beg his Majefty's pardon. I know fomewhat
of the cuftoms of the City of London, and the

powers and privileges of the Courts there ; and
fomewhat alfo of the laws of England ; but what the

powers and cuftoms of this Court are, I know not,

and therefore fhall defire to fay little, left I ftiould

unwillingly offend.

L. Chan. Sir, pray tell us, who advifed you in

this matter ?

The King. Who advifed you ?

Mr. Jenkes* What I then propofed was content-

ed to by the whole Court, and fo became their Aft,

as I laid before.

L. Chan, and others. Anfwer directly to thequef-
tion, or declare you will not.

Mr. Jenkes. Since I fee your Majefty and the

Lords are angry, tho' I am not fenfible that I have
given you any juft caufe for it ; I muft not fay I did

it without advice, left you fhould be more angry j

and to name any particular perfon, (if there were
fuch) would be a mean and unworthy thing, there-

fore I defire to be excufed all farther anfwer to fuch

queftions y fince the law doth provide, that no man
be put to anfwer to his own prejudice.

King. We will take that for an anfwer.

L. Chan. Since you name the law, by 'the law

you fhall be tried.

Mr. Jenkes. I thank you and this board.

L. Chan, You may withdraw.

He immediately withdrew, and the room being

cleared of all his friends, and other company ; Mr.
Jenkes was kept there for the fpace of an hour and
an half ; and after that, without being called in.

any more, was, by a warranc of the council, fent

to the prifon of the gate- houfe within the liber-

ties of Hr
eflminfter. Soon after his commitment,

he demanded of the Keeper a copy of the warrant

by which he was committed; as he might, and
by law ought to have. The Keeper gave him a

promife of it, but delaying the performance for

two days, Mr. Jenkes refolutely demanded it of him
as his duty, but could not yet obtain it. Some lime

after, the Keeper fent him one voluntarily, by
his man, with this excufe, That before he had po-

fitive
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fitive order to deny

ic him.

him one, and now had to give

The Copy of the Warrant.

WHereas it appears to his Majefty in Council,

by the examination of Sir Thomas Gold, Sir

"John Shorter, Knights, Sheriffs of the City of Lon-

don, John Wells, Common-Crier of the faid City,

and John Green, one of the Attorneys of the Lord-

Mayor's Court, taken upon oath before the Lord-

Chief-Juftice Rainsford, That Francis Jenkes, of the

faid City, Linnen-draper, did, on the 24th of this

inftant June, at a Common-Hall, then affembled at

the Guildhall of the faid City, for chufing Officers

for the enfuing year ; in a mod feditious and muti-

nous manner, openly move and ftir the perfons then

prefent, that before they did go on to the choice

of new Officers (which was the only occafion of

that affembly) they fhould go to the Lord-Mayor,

and defire him to call a common-council, that might

make an addrefs to his Majefty in the name of the

City, to call a new Parliament. And whereas the

faid Francis Jenkes, being now called in, and heard

before his Majefty in council, was fo far from deny-

ing or extenuating his offence, that he did in a pre-

fumptuous and arrogant manner endeavour tojuftify

the fame

:

Thefe are therefore to command you, to take in-

to your cuftody the body of the faid Francis Jenkes,

herewith lent you, and him to keep fafely, until he

fliall be delivered by due courfe of law ; for which

this fhall be your warrant.

Dated at the council-chamber in Whitehall, this

28th day of June, 1676.

To the Keeper of the Gatehoufe, Wejlminjler, or

his Deputy.

Lindfey.

Peterborough,

C. Craven.

G. Carter.

Lauderdale.

Northampton.

Carbery.

W. Maynard.

Tho.Cbichely.

Danby.

Anglesey.

Arlington.

Bathe.

J. Williamson.

R. Carr.

Finch.

Ormond-

Bridgwater.

Hen. Coventry.

J. Ernie.

Robert Southwell.

Next day, being the 29th of June, divers of

Mr. Jenkes's friends waited upon Mr. Secretary Wil-

liamfon, and defired to become bail for him ; but

Mr. Secretary refufed to take any bail : but told

them, if they did mind him of it on Wednefday

morning, he would move it at the council. But

Mr. Jenkes believing that to be (as it prpved) but a

delay, ordered fome of his friends to wait upon the

Lord Chief-Jullice Rainsford, and moved him for

an Habeas Corpus ad Subjiciend. & Recipiend. csV.

which accordingly was done, but his Lordfhip de-

nied to grant it, alledging no other reafon, but that

it was Vacation : though his Lordfhip could not

but know that writ to be the Subject's right at all

times, as well out of Term as in Term ; and Mr.

Jenkes's friends were ready to offer him multitudes

of precedents when it had been granted out of

Term, both anciently, and fince his Majefty's Re-

ftoration.

Mr. Jenkes refolving to leave no legal courfe to

attain his liberty, untried ; upon Friday, the 30th

of June, at a general Seal, did by his counfel move
the Lord-Chancellor for an Habeas Corpus. At rirft

his Lordfhip did feem much furprized, and did re-

fufe to hear his counfel ; but after a little paufe,

his Lordfhip bid Mr. Jenkes's counfel to move ic

again the next Seal, and ordered the Seal to be put

off from Tuefday the 4th, until Thurfday the 6th of

July.

Upon Wednefday the 5th of July, Mr. Jenkes's

friends waited upon Mr. Secretary Williamfon, and
defired him, according to his promife, to move in

council, that Mr. Jenkes might be bailed ; but he

faid he had fpoke with the King, and could do no-

thing without a petition. So upon Thurfday the

6th of July, being a publick Seal, Mr. Jenkes's

counfel did again move the Lord-Chancellor (accor-

ding to his Lordfhip's order) and afferted the autho-

rity of the Lord Coke, who is molt clear in the cafe,

2 part, Injl. fol. 53 fpeaking of the Writ of Habeas

Corpus in the King's-Bench, he faith, The like Writ
is to be granted out of the Chancery, either in Term
(as in the King's-Bench) or in the Vacation ; for the

Court of Chancery is OJficina Jufticia, and is ever

opened, and never adjourned : So as the Subject

being wrongfully imprifoned, may have Juftice for

the liberty of his perfon as well in the Vacation-time

as in Term.
And in the 4th lnft. fol. 88. fpeaking of the

Court of Chancery, he faith, And this Court is the

rather always open, for that if a man be wrongfully

imprifoned in the Vacation, the Lord-Chancellor

may grant an Habeas Corpus, and do him Juftice

according to law ; vid. 4 Injl. fol. 182, 190. Thus
the Lord Coke.

Mr. Jenkes's counfel did likewife offer a precedent

or two ; but the Lord Chancellor making light of

the Lord Coke's opinion, faying, The Lord Coke
was not infallible ; and flighting all that Mr. Jenkes's

counfel offered, over-rul'd the matter, denying to

grant the Writ.

On Tuefday morning, July 1 1, at the Quarter-

Seffions, holden for the liberty of Wejlminjler, Mr.
Jenkes being ftill a prifoner in the Gatehoufe, did

move by his counfel to be bailed ; where this was the

fubftance of what paffed, as it was taken by a per-

fon prefent.

Court. We have no fuch name in our Kalendar ;

and we fitting here by a limited commiflion, can

take no notice of any perfon that is not in our Ka-
lendar.

Counfel. Every Keeper of a prifon, either in

County or Franchife, ought by the ftatuteof 3 Hen.

7. cap. 3. to certify the names of every prifoner in

their cuftody, at the next general Goal-delivery

there, to be calendar'd before the Juftice of Goal-
delivery, that the parties may be delivered according

to law, upon pain of 100 /. for every defiult there

recorded. And I demand that this default of the

Goaler may be recorded according to that ftatute •,

and that you would, as you may, command him to

calendar him now.

The Statute was read.

Court. We are no general Goal-delivery, for we
cannot try feveral felons, but they muft be tried at

the general Goal delivery for the County.

Coun. You are a general Goal-delivery for all of-

fences within the cognizance of your Franchife ;

and therefore, unlets the f-uft for which he is com-
mitted be fuch as is above your cognizance, he

ought
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ought to be tried here ; and if it be fuch a fact, he

ought notwithftanding to be calendar'd here, that

you may fend him to the County-Goal, where he

may be tried.

Goaler. I never did calendar any man that was

committed by the council-table.

Coun. The neglect hath not taken away your duty ;

and as often as you have omitted fo to do, fo oft

have; you deferved to be fined. And I do again

demand of this Court, that this default of yours may
be recorded.

The Court inclined to the Goaler, and would
not record his fault ; whereupon the counfel pro-

ceeded.

Coun. Since you exclude him from the benefit

of your prefent commifiion, I apply myfelf to

you, without refpect to that, as you are Juftices

of peace in general ; and as fuch, you have power

to bail any man bailable by law, except in fome
particular cafes, where you are reftrainfd by fta-

tute.

Court. By whom is he committed ?

Coun. By the council-board.

Court. Do you believe the council-board can com-
mit to prifon ?

Coun. I admit it.

Court. We don't know for what offence he is

committed.

Coun. I have here a copy of the commitment,

and defire it may be read.

But the Goaler refufing to own it for a true co-

py, tho' given by himfelf, and the Court requiring

a nicer proof that it was a true copy, than could at

that time be made, they ordered the counfel to at-

tend in the afternoon ; and in the mean time the

Goaler to give a true copy. In the afternoon the

counfel appearing, the Court called to him, and
afked him what he had to fay.

Coun. I have now a copy given and figned by the

Goaler for a true copy, and defire it may be read.

The Goaler, who was to prove it a true copy,

upon the counfel coming into the Court, took an

occafion to (link away ; and the Court (as if it had

been by defign) were ready to take hold of that op-

portunity to evade the bufinefs -, but Mr. Jenkes's

friends fetched him back, and he fwearing it to be

a true copy, it was read.

Court. What is it you demand ?

Coun. What I did before; That there being no-

thing in this warrant, for which he is not bailable by
law, I demand that he may be bailed.

Court. You have taken a wrong courfe in com-
ing to us.

Coun. I prefume he applies himfelf properly to

you ; for he being a prifoner within your liberty,

you are the moft proper perfons to bail him : As Ju-
flices of the Peace, you have power to bail any

man within your jurifdiction, bailable by law ; and

where you may bail by the law, you ought fo to

do ; and I demand it for Mr. Jenkes.

Court. Where do you find fuch power given to

Juftices of the Peace ?

Coun. By the fume Statute of Hen. 7. that I cited

againft the Goaler; the enacting part whereof faith,

That the Juftices of the Peace in every Shire, City or
Town, or two of them at the leaft, whereof one to be

of the Quorum, have authority or power to let any
fuch prifoner or perfons, mainpernable by the law, that
have been imprifoned within their feveral Counties,

City or Town, to bail or main-prize, unto their next
general Seffions ; or unto the next Goal-delivery of the

fame Goals of every Shire, City or Town, as well
within Franchifes as without, where any Goals be, or
hereafter pall be, &c.
The whole Statute was read, and the Court tak-

ing hold of the preamble, faid, This Statute was
made for the prevention of bailing felons, not bail-

able by law, and enables us only to bail felons bail-

able by law.

Coun. The preamble of the Act recites the mif-

chief occafioned by the Statute of 1 R. 3. but the

enacting part repeals that Act, and gives you a ge-
neral power of letting any perfon, mainpernable by
the law, to bail ; and I am fure no Statutes made
for the liberty of the fubject, ought to receive fuch
a ftrait conftruflion.

Court. Do you confider by whom he is com-
mitted ? The privy-council.

Coun. I do, and think that alters not the cafe.

Court. He is committed by a fuperior Court, and
we, who are an inferior one, cannot bail him.

Coun. It is not the Court that commits, but the

fact for which the party is committed, ought to di-

rect you in bail. The Statute of Hen. 7. hath no
fuch exception in it ; nor hath any other fince put
any fuch reftraint upon you.

Court. Would you have us bail him, after the

Lord-Chancellor and the Lord Chief-Juftice have
refufed to grant a Habeas Corpus ?

Coun. They did not deny the Habeas Corpus be-

caufe he was not bailable by law, but becaufe the

courfe of their Courts, in their opinions, would not
admit it : But, however, if you ought to bail him,
(as by the Statute, I think, you ought) their refufal

does not leffen you duty.

Court. We doubt very much that any inferior

Court can bail a man committed by a fuperior

one.

Coun. Scruples and fears do not alter the law

:

This doubt was once made in the King's-Bench, in

the great cafe of Selden, and others ; but the law

was for the prifoner before that time, and was fuf-

ficiently fettled then ; and this cafe differs nothing

from that in reafon.

Court. It does, for that was upon a Habeas Corpus

out of the King's-Bench.

Coun. That is but a circumftantial difference.

The Habeas Corpus from that Court is only to re-

move the prifoner, and the caufe before them, that

juftice may be done to him: Mr. Jenkes is already

within your jurifdiction, and the Statute give* you
authority to bail him ; and your authority makes it

your duty, and I rely upon that.

Court. We confidered upon it at dinner, and do

believe it a rare cafe, and fit to be advifed upon ;

and we will advife.

Why did you not move yefterday when my Lord
Chief-Juftice was in Town? Now there are no

Judges in Town to advife with.

Coun. That we did not come yefterday, was no
defign, for he is not fo fond of a Goal ; and if ic

be an indifcretion, yet that is no fufficient rea-

fon to detain a man in prifon. However, if you
have
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have power (which you ought to know) you have

it as well when they are not in Town, as when they

are. Is he bailable by law, or not ?

Court. There is nothing in the warrant, for which'

he is not bailable by law.

Coun. For what reafon then do you deny him ?

Court. We do not deny him, but we will advife^

becaufe he is committed by a fuperior Court.

Coun. No man ought to be imprifoned for dny

mifdemeanour before conviction, without bail ; and

it is againft the Petition ol Right, that any man
bailable by law, fhould be detained in Goal with-

out it. I don't know how, by luch denials as this,

the being committed by a -fuperior ourt may grow

to be reafon ; but at prefent I think the Petition of

Right fpoils it for being a good one.

Court . You can give us no precedent of any one

being bailed by Juftices at the Seffions, who was

committed by the council-board.

Coun. I believe it is a rare cafe that a man mould

be forced to apply himfelf to fuch, but I think I .

can furnifh you wichan inftance ; and that is of one

Cannon, a Quaker, who was committed by the

privy -council about Cbriftmas laft, and was bailed at

the Seffions of the Old-Ba,ley.

A pert By-flrander, no ways concerned, fuggefted

to the Court, and the Court repeated after him,

Court. He was committed to Newgate-pri(on, and

was calender'd there.

Coun. It you' ftick to the reafon of being com-
mitted by a fuperior Court, that is no anfwer •, but

if it muft be an anfwer, Mr. Jenkes is committed to

the prifon of this liberty, and ought to have been

calender'd here ; and then I do again demand that

the Goaler be fined.

Court. We think it a rare cafe, and fit to be ad-

vifed upon ; and our commiffion we here fit by, di-

rects us to do fo in difficult cafes.

Coun. I told you before, I had nothing to do with

the commiffion you here fit by ; and you yourfelves

excluded me from it : but I apply myfelf to you as

Juftices of the Peace meerly, and as fuch you ought

to take upon you the knowledge of your office.

Court. In the great cafe of Selden, that you cited,

the Judges took two Terms to advife.

Coun. You very well know what opinion was had

of their doing fo. Will you advife upon it to-night

with the King's counfel, and I'll attend you to-mor-

row morning ?

Court. We think fit to advife with the Judges

about it, till next Seffions.

Coun. I can eafily interpret what fuch advifing

means.

Court. You fay you apply yourfelf to us as Juftices

of the Peace meerly^ then you may come to any

two of us a fortnight hence, or more, and perhaps

we may advife in the mean time.

Coun. I believe it will be a difficult matter to get

any two of you together upon this occafion.

Mr. Jenkes finding all thefe common doors to

liberty, fhut againft him, did by advice betake himt

felf to another method,. -not lefs legal than the for-

mer ; tho' the power granted by the Statutes, to

Juftices of Peace, and the conftant iffuing of the

Writ of Habeas Corpus upon demand (both more

eafy courfes) have occafioned it to be of more fel-

dom ufe.

Vol. VII.

473
Juftice Fitzherbert, in his Natnra Brevium (an

Author, and a Book of juftly venerable authoriry n
our law), in h.s Chapter of Main-prize, declares,

That if a man betaken by the King's commiffion,

and kept in prifon for felony or mifdemeanoeirs, he
may by his friends put in fureties in the Chancery,
that he Will appear before the Juftices, &c. and be or"

good behaviour, £sJV . and that body for body ; and
thereupon he fhall have a Writ out of the Chancery,

unto the Sheriff, or unto the ronftable of the caftle

where he is imprifoned, to fet him at liberty, it he

be imprifoned for that caufe and no other.

Which words feem plainly to declare the Writ of

Main prize to be the fubjedt's right, and not to leave

a difcretional power to the Officers of Chancery in

granting it. But the fcarcity of precedents being

the great objection againft the Habeas Corpus out of
Chancery, Mr. Jenkes refolved to offend no more in

that kind, and therefore caufed a fearch to be made
in the Rolls in the Tower, for the Writs of Main-prize,

where a multitude of them was found, and many in

the cafe of a commitment by the King's command.
A copy of one, and a note of feveral others were ta-

ken out, to back the authority of Fitzherbert. With
this provifion, on Monday, July 17, four of Mr.
Jenkes's friends, fubftantial Merchants, attended by
a counfel, went to the Lord Chancellor; and tho*

upon tender of themfelves as bail for him, they

might have demanded their Writ of Main-prize as

the fubjedt's right, without other formality, yet they

addreffed themfelves to, him in a more refpedtful

manner, by way of petition, thus :

To the Right Honourable Henry Lord Finch, Ba-'

ron of Daventry, and Lord High- Chancellor

of England; the humble Petition of A. B. C. Z>.

of London,. Merchants, friends to Francis Jenkes,

now a Prifoner in the Gatehoufe of IVefiminfter,

fheweth,

THAT the faid Francis Jenkes was committed
to. the faid Prifon, by virtue of a warrant,

a true copy whereof is hereunto annexed, for a

facT: bailable by law ; for which, and no other

caufe, he yet remains there a Prifoner : And that in

this and all other cafes of like nature, your Peti-

tioners are advifed, upon putting in bail in the

Court of Chancery, according to the ancient courfe

and ufage thereof, a Writ cf Main-prize ought
to iffue under the Great Seal, to be directed to the

Sheriff or Keeper of the Prifon where fuch prifoner

ftands committed, to deliver the prifoner fo com-
mitted.

That your Petitioners being men of good eftates,

(as fhall, if your Lord require, be made out to

your Lordfhip) dodefire, and are ready to become
bail for the faid Francis Jenkes ; according to the

courfe of the Chancery, and according to the law.
'

The Petitioners therefore pray, that your Lord-
fhip would accept of bail accordingly ; and that

thereupon your Lordfhip would- order a Writ to

be made forthwith, to be directed to the Keeper
of the Gatehoufe, for the difcharge of the faid

Francis Jenkes. And your Petitioners fhall always

pray, &c.

The Petition being fent in to, and read by his

Lordfhip, was returned by the Secretary with this

anfwer ; " That his Lordfhip did very well ap-
" prove of the Petition ; but fince Mr. Jenkes was
*' committed by the council-board, he thought

Ppp "fit
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" fit that they fhould be petitioned, and fhould

«' bail him."

But Mr. Jenkes's friends not being fadsfied with

that anfwer, preffed to fpeak to his Lordfhip, and

were by his Lordfbip's order called in, who coming

towards them, fpake to this effect :

Lord Chan. Who is't that puts you on thefe im-

proper methods ?

Conn. We prefume this addrefs to your Lordfhip

to be a proper courfe in our cafe, and is fuch as we
have precedent for.

Lord Chan. Are you a Lawyer ?

Conn. Yesj my Lord.

Lord Chan. Have you read Fitzberbert's Nat.

Brevium ? Look in his Writ de Homine replegiando.

Coun. We have nothing to do with that Writ,

but it is by Fitzberbert that we are directed to this

courfe, in his Chapter of Main prize, where he

faith (what is before cited ;) and we are confirmed in

his opinion by a multitude of precedents out of the

clofe Rolls in the Tower : I have the copy of one

here, and the Number and Roll of many more.

The precedent fhewn to his Lordfhip was this.

Ex Rol. clauf. de Anno Regni Regis Ed. 3. XI.

parte prima, membr. 28.

Be Deliberand. Ric. Monyword a prifona.

RE X Senefcallo & Marefcallo Hofpitii noftri,

lalutem ; cum Ric. Monyword, in Prifona

Marifcalics noftrse per preceptum noftrum, pro

quibufdam tranfgrefiionibus & contemptibus nobis

fectis lit dJcitur detenrus, exiftat fub cuftodia Jani-

toris noftri, &c. Williel. Stury, Chivalier, Tbo. Pride,

de Comitat. Salop. Oliverius de Beurdeaux, de Com.
Berk. Andreas Aubray, Johannes Pifelan, &X Petrus

Fan, de London, coram nobis in Cancellaria noftra,

perfonaliter conjiituti manuceperuntprediclum Richard,

viz. quilibet eorum corpus -pro corpore habere coram no-

bis, vel Jufticiariis noftris, aut confilio nojiro, quan-

docunq; & ubicunq; voluerimus ad mandatum nojtrum

ad ftand. nil. de trcnfgrejfwnibus & contemptibus &
aliis exceftibus quibufcur.q; unde indiclatus vel reftatus

eft, & quod bene fcf fideiiter erga nos, fcf populum no-

ftrum, de cetero fe gerit, vobis mandamus, quod pre-

faturn Richard, a Prif. pradiRa, ft ea occajione, &
von alia, detineatur, in eadem deliberari facialis, per

manucaptiomm fupradicJam.

TefteRege apud Weftmonaft. decimo nana die Mar-

tii, Per iftum Regem.

Convenit cum Recordo, Laur. Halfted. Deput. Al-

gernon May, militis.

The Note of the Number and Roll of feveral

Writs of Main-prize, upon furety put into Chan-

cery, fhewn to his Lordfhip, was this:

2 Ed. Ul-part. i.TotheConftableof the Tower,

to deliver John Brice.

2 Ed. III. part, 1. mem. 29. To the Conftableof

the Tower, to deliver Bernard Pouch.

2 Ed. III. part 1. mem. 28. To the Conftable of

the Tower, to deliver Henry Compton. Tefte 26

Martii.

Eodem Rot. 23. To the Conftable of the Tower,

to deliver John de Waffenbam. Tefte 1 8 Aprilis.

44 Ed. III. pt. 1. mem. 6. cuftod. Foreft. For de-

livery of feveral perfons committed for hunting in

Forefts fince the Stat. 28 Ed. 3. cap. 9.

Eodem Rot. mem. 10. The like, Tefte 20 Aug.

Eodem Rot. mem. 1 7. The like.

Eodem Rot. mem. 25. The like for Will, de
Clark.

3 Rich. II. mem. 3. To the Sheriff of London*
to deliver Nicb. de Swederlon and John Deye. Tefte

5 December.

Eodem, Rot. mem. 22. To the Juftices of North
Wales, to deliver Lloyd.

Lord Chan. One precedent of difcretion is worth
a thoufand of thefe precedents.

His Lordfhip read the precedent, and obferving

it to bear Tefte the 19th day of March, which could
never be in Term, afked, When it was returnable ?

And faid, it muft be returnable in fome Court at

Weftminfter.

Coun. This precedent hath no return, neither doth
the nature of the Writ in this cafe require one ; for

it is only a mandate to the Goaler, to fet him at li-

berty upon fureties firft taken in Chancery for his

appearance before the Juftices •, which Juftices, and
the time of his appearance, I fuppofe, are to be
named in the Recognizance.

L. Chan. Whether there ought to be a return, is

the queftion ; befides, this is a Writ directed imme-
diately to the Marfhal of the houfhold, and is a dif-

ferent cafe.

Coun. With fubmifiion to your Lordfhip, it

makes no difference who is the Goaler ; and thofe

I have given your Lordfhip the Number and Roll

of, are to feveral Goalers. .

Then Fitzherbert's Nat. Brevium was fhewn to

his Lordfhip, and upon reading the words there,

If a man be imprifoned by the King's commif/ion, &c.
his Lordfhip faid, That it was intended of one
imprifoned by virtue of a commiffion out of Chan-
cery.

Coun. I humbly prefume, that is not the fenfe of
the Book ; the precedents I have fhewn your Lord-
fhip feem to interpret it, and are upon other Com-
ments; and Fitzberbert, in his Abridgement, Tit.

Main-prize, pi. 23, cites a Book-cafe, that fhews
this to have been a courfe in the Chancery ; but we
fubmit it to your Lordfbip's judgment.

L. Cban. A little fubmifiion in a proper place will

do, but he hath a mind to come out with a high

hand.

Coun. He has a mind to be difcharged by law,

as the warrant for his commitment directs.

L. Cbanc. I am not to controul any Act of the

Privy-Council.

Conn. At the laft motion for a Habeas Corpus,

your Lordfhip was pleated to fay, That though that

was not a proper method for Mr. Jenkes to obtain

his liberty by, yet there was one : and upon that

encouragement from -your Lordfhip, fearch has

been made, and this courfe we have now taken,

found to have been the antient courfe ; and we did

prefume, the fame that your Lordfhip meant.

L.Cban. You have ufed a great deal of induftry

to mifs the right way. Your precedents of Edward
III. and Richard II. (three hundred years old) I'll

confider of till next Term. Upon which anfwer,

Mr. Jenkes's friends withdrew.

Now the plenty of precedents proved as great a

fault as want of them did before -, and their Age,
which ufed to add to their authority, and give

them a greater refpect, made them contemned.

Such always is the fuccefs, where Stat pro ratione vo-

luntas.



1676. for his Speech at Guildhall.

Note, That he

returned it by his

Lord/hip's Order.

Juntas. In the afternoon, the Secretary that firft

carried in the Petition, came to Mr; Jenkes in a

dilTembled confufion, and told him, That he had

committed a miftake in returning the Petition j

That his Lordlhip had afked him

for it, and would be very angry

with him if he had it riot; That he

had left his Lordlhip looking over

fome papers, and had taken that

opportunity of coming for it ; and defired that he

might have it, to prefervehim from his Lordfhip's

difpleafure.

Tho'. the Morning's aftion gave Mr. Jenkes a

great deal of reafon to fufpect the Secretary's- tale

to be a meer contrivance, and eafy to furmize the

truth ; yet he took no notice of what had then paf-

fed, but fent the Petition, (which was then in fome

of his friends hands) that evening to him. Upon the

fecond thoughts which his Lordlhip beftowed upon

the matter of the Petition, he was better reconciled

to it, and proved better than his word in confi-

dering the precedents •, for inftead of paufing up-

on them till the next Term, he was pleafed to carry

the:.: »nd tiic Petition to the Privy-Council, the

next Wednej'duj \ wiiere, tho' all the particulars are

not known, upon credible information, this was the

fubftance of what paffed :

His Lordlhip acquainted the Board with the Ad-
drefs that had been maae to him ; and moved, that

the Petition might be there read. After it was

read,' his Loruthip Mid them, that it had fome

appearance of law, and defired that the Attorney-

General might give h s opinion. Mr. Attorney

told biro* it it were law, his Lordlhip ought to

grant it 5 if it were not law, then to deny it ; if it

were of fuch difficulty as he could not fatisfy him-

felf, that then he ;fhould adviie with the Judges.

His Lordlhip then moved for an order of council

for his diiecYion in the matter ; to which fome of

the Lords replied, That they were a Court of State,

and not of Law, and that it did b: long to him, as

Lord Chancellor, to inform them of m'atters of

law: Thereupon his Lordlhip, clapping his hands

to his breaft," faid, I think God I have courage

enough to ferve his Majelty.

About the latter end of July, fome of Mr. Jenkes's

friends attended his Lordlhip again, and offered

him bail •, infilling upon the Writ of Mainprise

as the fubjecYs right •, alledging to his Lordlhip

the hazards that his health, his family, and his trade

were expofed to by his confinement. His Lord-

fhip alked them, why they had not petitioned the

King and Council ? And told them, if Mr. Jenkes

thought it better to lie in prifon and complain, than

petition and be bailed, he might do as he pleafed.

They told him, they had tendered bail to Mr.

Secretary IVilliamfon, who promiied them to move

the King in Council in it : But when they reminded

him of it upon the next council- day, he was pleafed

to excufe himlelf. His Lordlhip told them, he never

heard they had tender'd bail ; but the Writ of

Main prize was forgotten in all his anfwer.

They then told him, that the general report

was, that the King and Council had referred it to

his Lordlhip; but his Lordlhip would take no

notice or that likewife, but faid, the King would

adviie with the Judges when they came to Town.

His Lordlhip withdrew from them ; and they

left word with his Secretary, That Mr. Jenkes

looked upon himfclf to be his Lordlhip's Prifoner.

Vol. Vil.

475
On the— of Auguft, Mr. Jenke's friends went

again to my Lord Chancellor's ; but his Secretary

told them, his Lordlhip could not be fpoke with.

They prevailed with his Secretary to go up to

him, and remind his Lordlhip of his lad anfwer of

advifing with the Judges ; and tell him, that feve-

ral of the Judges had been in Town, and they
did now defire his Lordlhip's Refolution.

The Secretary, at his return told them, that as

foon as he began to mention the bufinels, his Lord-
lhip fell into a fit of the Stone ; but when that was
over.he would mention it to him. About two hours
after, they returned ; and the Secretary being abfent,

another of his Lordlhip's fervants came to them,
and told them, that his Lordlhip was not well, and
could not be fpoke with ; but had ordered him
to tell them, That Mr. Jenkes might advife with
his counfel what was fit to be done, for he was
none of his counfel ; and if he would petition the

King and GounciJ, he might ; and that that was his

anfwer.

On the 1 ith of Auguft, being the laft council-day

that was to be before the 3d of Ottober, Mr. Jenkes

thought fit again to tender bail to the Council ; and
that the Lord Chancellor, who difowned all know-
ledge of his doing fo before* and that the whole
Council might know of it, he fent this Letter by
his bail to the Lord Privy-Seal, then Piefident of

the council, which was publickly read.

" My Lord,

" T Have been imprifoned fince the 28th of
" JL J'Me, to my. great lofs, charge,, and pre-
" judice of my health. I have hitherto been de^

" nied bail, Habeas Corpitsj.and the Writ of Main-
'' prize ; which I am informed, were never be-
" fore denied to any of his Majefty's fubje&s in

" the like cafe: And this only for moving in a
•* lawful Court, and in a quiet and'peaceable man-
" ner, that which I did believe to be for his Ma-
" jelly's fcrvice, and the good of the City and
" Kingdom, and the prefervation of the Proteftant
" Religion •, and which I conceive I can make
" appear to be according to the Laws and Sta-
" tutes of this Realm, if I am pubHckly called,

" thereto. Wherefore 1 do not beg a difcharge,
" for I defire nothing more than to clear my in-

" nocence by a public trial : but fince Mr. Murrd
" and others, committed to this Prifon for mat-
" ters of a far other nature, are daily bailed out ; my
" humble requeft to y.our Lordlhip, is, that you
". would be pleafed to move his Majefty, that I,

" as well as any other of his Majefty's fubjects,

" may enjoy the benefit of the Laws ; and that the
«! Writ of Main-prize may be granted to me ; or
" that my bail, which now attend, may be taken:
" Your Lordlhip will very much oblige,

Tour Lord/hip's humble Servant,

Francis Jenkes.

This Letter was by fome improved into a Peti-

tion ; and when' they had given it tli3t name, (tho'

that was the only thing wanting to pleafe fhe

Lord Chancellor) yet it could not procure the ac-

ceptance of bail ; but the method propofed by

his Lordlhip, proved as ineffectual as thole that

were demanded of him. The Lord Chancelloi's

P p p 2 Refolu-
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Refolutions being fufficientlyr difcovered, Mr.

Jenkes's friends forbore alt farther follicitation of

his Lordfhip, and made frefti application to the

Lord Chief-Juftiee Rainsford, on Jugujl 18, then

juft returned from the circuit.

The time of Seflions at the Old-Bailey drawing on,

they caufed two Writs of Habeas Corpus to be made,

(the common courfe of removing prifoners from

one Goal to another) one, ad deliberandum, direct-

ed to the Keeper at the Gate-houfe ; the other ad

recipiendum, directed to the Sheriffs of London,

and defired his Lordfhip to fign them,, that Mr.

Jenkes might be removed and brought to trial ;

for that the keeper of the Gate-houfe not calen-

dering any State-prifoner, (as he called him) at the

Seflions for Weftminjler, he might lie there all his

life-time without trial, which no fubjedt ought to

do. His Lordfhip excufed himfelf upon his late

return to Town, which had not yet afforded him
leifure to advife ; and fent them to the Attorney-

General, to know whether he were ready for a trial,

before he would give them any anfwer.

Mr. Attorney, upon their coming to him, very

worthily told them, That he had no order in it,

but that he would not oppofe the granting of thofe

"Writs : adding, God forbid but that the Law
fhould have its due courfe.

They returned to the Lord Chief-Juftice with this

anfwer, and offered to make oath that it was Mr.
Attorney's anfwer ; but he would give credit to

nothing but a Note under Mr. Attorney's own*

hand. They told him, it was hard that a man
lhould lie in prifon, who was willing to bring him-

felf upon trial ; that Writs of this nature were

every day granted, and did prefume, could not

reafonably be denied. His Lordfhip anfwered, he

would know whether Mr. Attorney were ready

for a trial. They replied, That they didnot know
when Mr Attorney would be ready, and Mr. Jenkes

muftftay for his* trial till then.

They then moved his Lordfhip, as they had done

formerly, That he would grant a Habeas Corpus

to bring him before his Lordfhip, and that he
would accept of fubftantial citizens for bail,' who
fhould render him whenfoever Mr. Attorney fhould
call for him -, alledging, that fuch Writs had been
frequently granted by the.Lord Chief-Juftice Keel-

ing, and one of the^now Juftices of the King's Bench.
His Lordfhip returned, That he did not doubt

the fecurity they fhould offer him ; but he had
never granted fuch a Writ, and he knew not upon
what authority others had done it : And in fhort,

refufed to grant either that or the other Writs.
After all thefe denials of right, Mr. Jenkes re-

folved to fit ftill, with the fatisfaction, that his ill

fuccefs was not imputable to the injuftice of his

caufe •, but to the pleafure or fear of thofe that
had the power of making it otherwife : And with
patience to expect it till the Term fhould fee

open the prifon-doors ; which will not brook the
denial of a Habeas Corpus, tho' a long Vacation
nauft.

No further addrefs was therefore made to either

of their Lordfhips ; but themfelves, after they had
taken the pleafure of denying him, were pleafed

to condefcend to intercede for him : for as we
heard, by very credible information, the Lord Chief-

Juftice went to the Lord Chancellor and told him,
" That the Writs demanded of him, were accord-
" ing to Law, and could not be denied ; and that
" he had only taken time till he had acquainted his
tfr Lordfhip with it."

The Lord Chancellor directed him to the Lord
Treafurer for further advice ; who fent him to the

King. As foon as his Majefty underftood, that

what was demanded was the fubject's right, he im-
mediately commanded that the Laws fhould have
their due courfe, which their Lordfhips had flop-,

ped : And accordingly he was bailed.

[He was afterwards in 1683, tried with Thomas
Pilkington, Henry Cornijh', Efqrs; and others, for

a Riot at Guildhall, and fined 300 marks. See

State Trials, Vol. 3. pag. 541.]

XXXIII. Articles of High Mifdemeanours, humbly offered

and prefented to the Confideration of his moft Sacred Majefty, and his

moft Honourable Privy-Council, againft Sir William Scroggs, Lord Chief-

Juftice of the Kings-Bench j exhibited by Dr. Oates, and Captain Bedlow.

31 Car. II.

oath

HAT the faid Lord Chief-

Juftice, contrary to his oath,

the duty of his place, in con-

tempt of the King, his Crown
and Dignity, did fet at liberty

feveral perfons accufed upon

before him of High-Treafon, without their

being ever tried, or otherwife acquitted ; as namely

the Lord Brudenell, Esfr

.

ir. That at the Trial of Sir George Wakeman and
others at'the Seffions-houfe in the Old-Bailey, for

High-Treafon, the faid Lord Chief-Juftice (accord-

ing to the dignitiy of his place) managing the faid

Trial, did brow- beat and curb Dr. Titus Oates, and

Mr. William Bedlow, two of the principal witneffes

for the King in that cafe ; and encourage the Jury
impanelled and fworn to try the malefactors, againft

the faid witneffes, by his publickly fpeaking flightly

and
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and abufivejy againft them and their evidence, and

the mifrepeating and omitting of material pans .of

their evidence ; whereby the parties indicted were

by the faid Jury acquitted of the fact, then charged

againft them, and fully proved by the faid wit-

neffes*.

III. That the faid Lord Chief-Juftice, after the

Trial of the faid Sir George H'akeman, and others

for High-Treafon, as aforefaid, in the further abufe

of the faid Dr. Titus Oates, and Mr. William Bed-

low, and in their great disparagement fpeaking of

them ; faid, that before the Trial of Sir George

Wakeman (meaning the aforefaid Trial) the witneffes

(meaning the aforefaid Dr. Titus Oates, and the faid

Mr. William Bedlow) were to be believed ; but that

at and after the faid Trial, they were not to be be-

lieved by him, nor fhould not be believed by him ;

or to that very effect.

IV. That the faid Lord Chief-Juftice, by reafon

of his office, hath taken upon him the power to op-

prefs by imprifonment, his Majefty's loyal fubjectsj

jiamely, Henry Care, for writing and caufing to be

printed divers fingle-ftieet Books in Engli/h, called

The Packet of Advice from Rome -, for the infor-

mation and difcovery of the idolatrous errors and

impieties of the Rotnijh Church, to his Majefty's

loyal and obedient Proteftant Subjects (in this con-

juncture of time very ufeful:) although the faid

Lord Chief-Juftice, neither did, nor could alledge

or charge the faid Care, with any thing contained in

the faid Book, that was any ways criminal or dero-

gatory to his Majefty's Laws, Crow: or Dignity;

and refufed to take very good Bail for hiss, though

offered ; and afterwards lefs bail taken for him upon
his Habeas Corpus in Court : but by the faid Lord
Chief-Juftice's means, he was continued bound all

the Term to his good behaviour ; and at the end

thereof until the next Term •, although no particu-

lar crime was, or could be proved againft or laid to

his charge.

V. That to the great oppreffion of his Majefty's

loyal Subjects, the faid Lord Chief-Juftice, contra-

ry to Law, and in manifeft breach of his oath, hath,

without any reafonable caufe, imprifoned a Feme
Covert, and divers others his Majefty's faid Sub-

jects, and refufed to take bail, though tendred, and

the matter bailable, as in the cafe of Mrs. Jane Cur-

tis, Mr. Francis Smith, csV.

VI. That the faid Lord Chief-Juftice is very

much addicted to fwearing and curfing in his com-
mon difcourfe ; and to drink to excels, to the great

difparagement of the dignity and gravity of his faid

place. He did in his common difcourfe at dinner

at a Gentleman's houfe of Quality, publickly and

openly ufe and utter many oaths and curfes, and

there drank to excefs.

VII. That Charles Price being accufed upon oath,

before the faid Lord Chief-Juftice, to be a Popifh

Prieft and Jefuit, and' imprifoned for the fame,

and alfo divers other perfons accufed upon oath for

High-Treafon ; as namely, Sir Francis Mannock,

Richard Vaughan, Efq; and Daniel Arthur, Mer-
chant ; the faid Lord Chief-Juftice fet them at large

upon bail, without confultifig his Majefty's Coun-
cil, or his witneffes, and againft their confent; divers

of which perfons have not fince appeared, but have

forfeited their recognizances, and the perfons not to

be found.

VIII. That the faid Lord Chief-Juftice, to the

great difcouragement of his Majefty's loyal Prote-

ftant Subjects; to the manifeft encouragement of the

Roman Catholick Subjects; when information hath

been duly and legally given to him of the abode,

or perfon of a Popifh Prieft or Jefuit, and a war-

rant defired from him to take or fearch for fuch

Priefts or Jefuits ; he hath in a flighting and fcorn-

ful manner refufed the fame, and bid the Informer

go to Sir William Waller, who buned hitfifclf in

fuch matters mainly.

IX. That the Trial of Knox and Lane, at the

bar of the King's-Bencb Court, for their mifdemea-

nours, in endeavouring to take away the credit of

Dr. Titus Oates, and Mr. William Bedlow, two of

the principal witneffes for his Majefty, in the pro-

ving of the Confpiracy and Coiifpirators againft hi3

. Majefty's Life, and Government of thefe Kingdoms

of England, Scotland and Ireland, the deftruction

of the Proteftants and Proteftant Religion, and in-

troducing and fettling of Popery there ; although

the evidence was fo full and clear againft them, that

ihe Jury found theifi guilty without going from the

bir; yet the faid Lord Chief-Juftice, in further

difcouragement and difparaging the evidence of

the faid Dr. Tilus Oates, and Mr. William 6edhwH

would not, nor did not give any charge to the Jury
therein, but rofe up fuddenly, after the evidence

clofed by the Council, and left the faid Court ab-

ruptly, before the faid Jury had given in their ver-

dict.

X. That the faid Lord Chief-Juftice, knowing

that one William Osborn was in the confpiracy and

contrivance with the faid Knox an.j Lane, in the laft

article mentioned, to take away the credit of the

faid Dr. Titus Oates, and Mr. William Bedlow ; and

knowing the faid Dr. Titus Oates, and Mr. William

Bedlow, to be material witneffes for his Majefty, in

proving of the confpiracy and confpirators, in the

faid laft article mentioned, and had been fo againft

feveral of the faid confpirators that had been tried,

and were to be fo againft feveral others of the faid

confpirators that were impeached or accufed for the

faid High-Treafon, and were to be tried for the

fame ; and knowing the faid William Osborn had

been detected before the Lords in Parliament affem-

bled, for his faid confpiracy and contrivance with

the faid Knox and Lane ; and that upon his own
oath, thereupon denying the fact in their faid confpi-

racy and contrivance to be true : yet out of his ma-
lice

* Sir Fancis Winnington in his Speech in the Parliament, 1680. printed in The Faithful Regifter, or, the Debates of the Bereft

if Commons in four feveral Parliaments ; fays, at IVakeman's Trial, Thofe perfons who at former Trials had been treated with.

that refpect that is due to the King's Evidence, and whofe Credit and Reputation had itood clear without exception in all other

Trials, were now not only brow-beaten, but their Evidence prefented to the Jury, as doubtful and not to be depended on, and
fo at all other Trials of Papifts from that time forward. By which many of the greateft offenders were quitted and cleared as

to the Plot, and thofe that were brought for defaming the King's Evidence, and fuborning WitnelTes, in order thereto, very kindly

treated, and difcharged with eafy fentenees, efpecially if Papifts ; but if Proteftants, though only for printing or vending fome
unlicenfed Book, were imprifoned and largely fined. But, 1 beg leave to particularize in the cafe of one Care, who was in-

dicted for Printing a Weekly Intelligence, call'd The Packet of Advice from Rome, or the Hiftory of Popery. This man had a
ftrange knack of writing extraordinary well upon that fubjeft, and that Paper was by moll perfons thought nut only very inge-

nious, but alfo very ufeful at this time for the information of the people, becaufe it laid open very intelligibly the errors and
cheats of that Church. However, upon an information given to the Court of King's-Bencb againft this Care, this Rule was
made;

OrAinatum eft, quod Liber i»//Vu/b/-The Weekly Packet, &c. run uherius imprimatur, <vel publicctur per aliquant perfor.am

qiuimcunque. Per Cur.

I think it amoilnts to little lefs than a total prohibition of printing any thing againft Popery.



4j8 33* -dnfiuer of Sir William Scroggs. 31 Car. II..

lice to the faid Dr. Titus Oates, and Mr. William

Bedlow ; and as much as in him lay to endeavour the

difparagement, if not the fupprefling of the further

difcovery of that hellifh and damnable plot; the

faid Lord Chief- Juftice; without the knowledge*

confent or approbation of his Majefty, or any of

his learned Council in the Law, or the faid Dr.

Titus Oates, or Mr. William Bedlow ; did J volun-

tarily give the faid OJborn liberty to make an affida-

vit before him upon oath, of the truth of the faid

fact, he had before, as aforefaid, denied upon his

oath ; with intent that the fame might be made ufe

of againft the faid Dr. Titus Oates, and Mr. William

Bedlow, to their difparagement, and the apparent

prejudice of his Majefty, againft the faid confpira-

tors, in the faid High-Trealbn.

XI. That he the faid Lord Chief- Juftice, to ma-
nifeft his flighting opinion of the evidence of the

faid Dr. Titus Oates, and Mr.. William Bedlow, in^

the prefence of his molt facred Majefty, and the

Right honourable the Lords and others of his Ma-
jefty's moft Honourable Privy-Council ; did dare to

fay, that he had thought that Dr. Titus Oates, and
Mr. William Bedlow, always had an accufation ready

againft any body.

XII. That at the affize holden at Monmouth laft,

the faid Lord Chief-Juftice, in the jprefence of feve-

ral Juftices of the Peace for the faid County, did

fay to Mr. William Bedlow, that he did believe in

his confeience, that Richard Langhorn, whom he

condemned, died wrongfully, to the great difpa-

ragement of his Majefty 's Crown and Dignity, the

Juftice of the Court, trie Jury and Evidence.

XIII. That the faid Lord Chief- Juftice, con-

trary to the dignity of his place, did make merchan-
dize of the Trials of certain Priefts to be tried in

Staffordjhire, and took twenty guineas in earned ;

then fold the faid Trials to other perfons, refufing

to return the faid twenty guineas to thofe from
whom he had received them. And furthermore,

before the Trial of Sir George Wakeman ; he the

faid Lord Chief-Juftice, did bargain with two
Bookfellers for one hundred and fifty guineas, for

them to print the Trials ; and in cafe they would
not lay down the money before he went into the

Court, he would not go into the Court, but would
go into the Country : and if the faid Trial, by rea-

fon of its length, could not be finifhed in one day,

he would have a hundred guineas more, or to that

very effect.

The Anfwer of Sir William Scroggs Knt,
Lord Chief-Juftice of the Kings Bench ;

to the Articles of Mr. Titus Oates, and
Mr. William Bedlow.

I.npO thefirft, he faith, That the Lord Brudenell
X was bailed by the Court of King's-Bench in

open Court, and afterwards by the Court difchar-

ged ; with this, that William Bedlow
See the did importune the Lord Weftmorland to

Rules of get the faid Lord Brudenell difcharged,for

Court. that he had nothing to fay againft him,
as he faid to the Lord Weftmorland.

II. To the fecond, he faith, That as to his omit-

ting or mifrepeating the evidence at Sir George Wake-
man's, Trial, it is a reflection upon the whole Court
to fuppofe it true, and that they (hould let it pafs.

But he faith, that Mr. Oates being afk'd at that

Trial, why he did not charge Sir George Wake-
man, at the Council-Table with a letter under his

own hand concerning the death of the King ? he an-

fwer'd he did not know but that he did : to which
it was replied, it is plain he did not ; for then the

Council would have committed him.. To which
Mr. Oates replied, that that Council would com-
mit no body for the plot ; which might be the

caufe of the mifdemeanour of frowning in the arti-

cles mentioned.

III. To the third, he faith, he doth not remember
that ever he exprefs'd much concerning their credit

before their Trial; but that there were fome paf-

fages at that Trial, which gave him great caufe of
doubt : which he hopes he might do, without ma-
king it an article of mifdemeanour.

IV. and V. To the fourth and fifth, he faith,

That the perfons in the articles mentioned, were
committed by him for publilhing feveral libellous

and fcandalous papers, which were proved againft

them upon oath : which commitments, even, of a
Feme Covert alfo, notwithstanding Mr.

:

Oates, and
Mr. Bedlow"% Ikill, were according to Law : tho'

there is no Law for thefe perfons to call, me to ac-,
count for judicial acts done upon other mew

VI. To- the fixth, which is an infolent fcandal,

he referreth himfelf to the teftimony of that Gentle-
man of Quality, whoever he be.

VII. To the feventh, he faith, That the perfons
in this article were bailed and difcharged by the
Court, where the Attorney-General was firft cal-

led-; but indeed Mr. Oates, and Mr. Bedlow'% con-
fent was not afk'd.

VIII. To the eighth, he faith, he conceives him-
felf not obliged to do all thebufinefs that Juftices of
the peace may do ; and though without an offence
he might have given fuch an anfwer as is mentioned,
yet he did not, but a fervant of his did.

IX. To the ninth, he faith, That when the?

caufe was tried, he told the Jury the matter was
plain, and fo did the reft of the Court ; upon which
he went away, without any compliment to Mr.
Oates, to try caufes in London.

X. To the tenth, he faith, That OJborn made
only two affidavits before him, the fubftance of one
was, that one Bowring a fervant to Mr. Oates had
faid, that he had heard Mr. Oates fay, that the
Kingdom of England would never flourifh, until it

became Elective, and the Kings chofen by the
People. The other affidavit was, when he was
fent to him, by an order of Council to be examin-
ed ; wherein amongft other things he fwears, that

though at the Trial of Knox and Lane, it was afk'd
where OJborn was, and Mr, Oates's Counfel an-

fwered that he was fled ; yet OJborn fwears, that he
at that time was at his father's houfe in the- coun-
try, and that Mr. Oates knew it ; that he took his

leave of him the day before he went, and told whi-
ther he went, and faw a letter wrote by Mr. Oates

to his father to fend for him. Notwithftanding it

was carried at the Trial, as -if he had been fled no
man knew whither ; fo that the affidavit which the

article chargeth me for permitting to be made, was
not fworn before me.

XI. He faith, it is more to be wondered how Mr.
Oates fhould dare to charge that as an article of

mifdemeanour, which was laid in the King's pre- '

fence, and yet repeated falfe too.

XII. That at Monmouth Aflizes he did tell Mr.
Bedlow, that he was more unfatisfied about Mr,
Langborn's Trial than all the reft ; and the rather, for

that he was credibly informed fince the Trial, that

Mr. Langborn's ftudy was fo flamed, that he that

walked
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walked in his chamber could not fee Mr. Langhorn

write in his ftudy : which was Mr.'Bedlow's evi-

dence.

XIII. He faith, the matter complained of is a

meer contract with other m n, of which he thinks

himfelf not bound to give Mr. dates and M r- Bed-

low any other account, but th-st by the taking of

twenty guineas he loft forty ; and that his back-

wardnefs to go into the Court at Wakeman's Trial,

makes it look as if he had not had ten thoufand

pounds to favour Wakeman in his Trial.

If tbefe Articles Jhall appear to you, Maje/ly to

be frivolous, or fccn-dalous, or not true ; I

humbly pray your My'efty's jujl refentment

tbereon, in Honour to your Courts and

Government.

And that fucb an unknown Attempt may

not go unpunifhed; that the promoters

may be left to be proceeded againft accord-

ing to Law.

The Articles of Mr. fitusOates, and Mr. William

Bedlow, againft the Lord Chief-Juftice Scroggs, were

heard this 2 1 ft of January ; 1679, before the King

and Council ; and upon the hearing of both fides,

Mr. Oates, and Captain Bedlow are left to be pro-

ceeded againft according to Law.

But I don't find the Chief-Juftice recover'd any

damages.

f tf if sR sH'sistB o ?tt 1b 93? o O 45 m C O <fl&lSE 4S 35 4* £e 9\ ****jr&\ ^o\^o\P**r*\ ?*\ **S g&\73\ grV\>*^ i&\ ^f\ jfc\/*\ /3\ *Cv **7\ irV\ jfif\ P^r

XXXIV. Proceedings againft Sir William Scroggs, Knt. Lord

Chief-Juftice of the King's-Bencb, and other Judges, in

Parliament, 1680. 32 Car. II.

Novem. '3. 1680.

Several Perfons were examined in the Houje

ofCommons about the difmiffing of a Grand-

fury in Middlefex. After which, feve-

ral Members of the Moufefpoke as follows j

viz.

Sir Wdliam Jones.

[R. Speaker, Sir, the prefervation

of the Government in general, as

well as our particular fafeties,

have a dependance upon the

matter that is now before you,

in which there are fo many mif-

carriages fo complicated, as there

arifeth fome difficulty how to ex-

amine them. I cannot but obferve, how the Pro-

clamation is here again mentioned , by which you

may conclude, there lieth a great weight upon the

people's right to petition by means thereof, and that

the beft way to remove it, is to find out the advifers

and contrivers of that Proclamation, in order to pro-

ceed againft them according to their defe'rts. With-

out which, what you have done in afferting the

Right of Petitioning, will remain with fome doubt

;

and thofe that adviled the proclaiming to the peo-

ple, that it is feditious to petition the King, with-

out that chaftifement they deferve. And therefore,

I humbly conceive, you will do well to confider of

it as foon as you can. It is not ftrange, that the

Proclamation fhould be made ufe of with Country

Gentlemen, to get abhorrers to petitioning, feeing

the Judges themfelves have made ufe of it to that

purpofe. They fhould have known, that though a

Proclamation might be ofgreat ufe, to intimate the ob-

fervation ofa Law, yet that it had never been ufed in-

ftead of a Law. But yet I do not admire fo much at

this as I do at the difcharge of the Grand Jury, before

they had finifhed their prefentments. It tends fo

much to the fubverfion of the eftablifh'd Laws of this

Land, that I dare pronounce, that all the Laws you

have already, and all that you can make, will fignify

nothing againft any great man, unlefs you can remedy

it for the future. I obferve, there were two reafons

why this Grand-Jury were fo extrajudicially dif-

charged •, one, becaufe they would otherwife have

prefented the Duke of York for a Papift ; the other,

becaufe they prefented a Petition to be deliver'd

to the King for the fitting of the Parliament, which

they faidit was not their bufinefsto deliver. Though
I cannot but obferve, how upon other occafions they

did receive Petitions, and delivered them to the

King ; and all the difference was, that the Petitions

fo delivered, were againftfittings of Parliaments. The
truth is, I cannot much condemn them for it ; for

if they were guilty of fuch crimes as the witneffes

have this day given you information of, I think they

had no reafon to

a Parliament. But, Sir, this bufinefs will

further Petitions for the fitting of
need a

further Information, and therefore, I humbly pray

it may be referred to a Committee.

Sir Francis Winnington.

Mr. Speaker, Sir, I think we are come to the

old times again, When the Judges pretended they

had a rule of Government, as well as a rule of
Law ; and they have acted accordingly. If they

did never read Magr.a-Charta, I think they are

are not fit to be Judges ; if they have read Magna
Charta, and do thus fo contrary, they deferve a

fevere chaftifement. To difcharge Grand-Juries of

purpofe to difappoint them of making their pre-

fentments, is to deprive the Subject ot the greateft

benefit and fecuri:y the Law hath provided for them.

If the Judges, inftead of aSting by Law, jhall be

ailed by their ambition, and endeavour to get pro-

motions rather by worfhipping the rifing Sun, than by

doing Juftice -, this Nation will foon be reduced to a

miferable
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miferable condition. Suppofe that after the dif-

charge of this Grand-Jury, fome Perfon had of-

fered to prefcnt fome Murder, Treafon, or other
capital crime, for want of the Grand-Jury, there

would have been a failure of -Juftice. As faults

committed by Judges are of more dangerous confe-
quence than others to the publick, fo there do not
want precedents of feverer chaftifements for them
than lor others, I humbly move you firft to pafs

a Vote upon this bufinefs of difcharging Grand-Ju^
ries, and then to appoint a Committee to examine
the mifcarriages of the Judges in Weftminfter-hail,

and to report the fame with all fpced to you.

Mr. S. Titus.

Mr. Speaker, Sir, As it hath been obferved that

this bulinefs has fome reference to the l?roclama-

tionj fo 1 believe there is fomething of the plot in it

too. And therefore, I think if this Plot do not go ony
it -will have the worfl luck that ever Plot had;
feeing the Judges, as well as moft other perfons in

publick places, have given it as much affiftance as

they could. But whtreas fome have fpoken ill of
thefe Judges, I defire to fpeak well of them in one
thing : I am confident they have herein (hewed
themfelves grateful to their benefactors ; for I do
believe that fome of them were preferr'd to their

places of purpofc-, becaufe they fhould do what they

have done. Laws of themfelves are but dead let-

ters : unlefs you can fecure the execution as well of
thofe you have already, as of thofe you are now
making, we (hall fpend our time to little purpofe.

Therefore I fecond the motion that hath been made
For a Vote, to declare the fenfe of the houfe as to

the difcharging of Grand-Juries, and for referring

the further examination to a committee.

Grand-Juries, and that it may be penn'd as the cafe
deferves. If you pleafe, let it be drawn up by a
Committee, that may withdraw for that purpofe ;

and let there be alio one appointed to examine the
mifcarriage of the JudgesV

Mr,

Sir,

H. Powell.
•: •

I would beg leave to obferveMr. Speaker,

to you, becaufe I tiiink it may be neceffary to be
confidered by your Committee, what an opinion was
given not long fince by fome of thefe Judges about
Printing ; which was, that Printing of News-might
be prohibited by Law, and accordingly a Proclama-
tion iffued out. I will not take on me to cenfure
the opinion as illegal, but leave it to your further

confideration. But 1 remember there was a con-

fultation held by the Judges a little before, and they
gave their opinion, that they knew not of any way to

prevent Printing by Law, becaufe the Jicl for that
purpofe was expired. Upon which, fome "Judges were
put out, and new ones put in, and then this other
opinion was given. Thefe things are worthy of a fe-

rious ' examination : for if Treafurers may raife,

money by (hutting up the Exchequer, borrowing of
the Bankers* or retrenchments, and the Judges
make new Laws by an ill conftruttion, or an ill

execution of the old ones ; I conclude, that Parlia-

ments will foon be found ufelefs, and the liberty

of the people an inconvenience to the Government.
And therefore, I think, Sir, you have been well
moved to endeavour to pafs your cenfure on fome
of thefe illegal proceedings by a Vote, and to refer

the farther confideration to a Committee.

Mr. W. Sacheverel.

Mr. Speaker, Sir the bufinefs of this debate, is a

great inftance of our fick and languifliing condition.

As our Ships, Forts, and Caftles are for fecuring

us from the danger of our Enemies from abroad,

fo our Laws from our enemies at home ; and ifcom-
mitted to fuch perfons as will turn their ftrength

upon us, are equally dangerous. Sir, We all know
how the Government of Scotland hath been quite al-

tered fince his Majefiy's Reftauration, by fome Laws
made there ; pray let us have a care that ours be not

altered by the corrupt proceedings of Judges, left we be

reduced to the fame weak condition of defending our-

felves againfl Popery and arbitrary Government here,

that they are there. If Judges can thus prevent the

penalties of the Law, by difcharging Grand-Juries
before they have made their prefentments, and can

make Laws by their Rules of Court, I think the

Government may foon be fubverted ; and therefore,

that it is high time for this Houfe to fpeak with thofe

Gentlemen. In former times feveral Judges have

been impeached, and hanged too, for lefs crimes

than thefe •, and the reafon was, becaufe they had
broke the King's oath as well as their own. If what
hathlseen faid of fome of thefe Judges be fully pro-

ved, they (hall not want my Vote to inflict on

them the fame chaftifement. The truth is, Sir, I

know not how the ill confequences we juftly fear

from Judges, can be prevented, as long as they are

made durante beneplacito, and have fuch dependen-

cies as they have. But this muft be a work of

time : in order to remedy our prefent grievances,

let us pafs a Vote upon this bufinefs of difcharging

Sir Francis Winnington.

Mr. Speaker, In the front of Magna Charca it is

faid, Nulli. negabimus, nulli deferemus Juftitiam ;

we will defer or deny Juftice to no man: to this the

King is fworn, and with this the Judges are entrufted

by their Oaths. I admire what they can fay for

themfelves: if they have not read this Law, they

are not fit to fit upon the. Bench ; and if they have,

I had almoft faid, they deferve td lofe their heads,

Mr. Speaker, The ftate of this poor Nation.is to

be deplored, that in almoft all ages, the Judges,
who ought to be prefervers of the Laws have endea-

vour'd to deftroy them ; and that to pleafe a Court-

faction, they have by treachery attempted to break

the bonds afunder of Magna Charta, the great

treafury of our peace. It was no fooner pals'd,

but a Chief-Juftice (Hubert de Burg) in that day,

perfuades the King he was not bound by it, becaufe

he was under age, when it was pafs'd. But this

fort of infolence the next Parliament refented, to the

ruin of the pernicious Chief-Juftice. In the time of
Richard II. an unthinking diffolute Prince, there

were Judges that did infiriuate into the King, that

the Parliament were only his creatures, and depend-

ed on his will, and not on the fundamental confti-

tutions of the Land ; which treacherous advice pro-

ved the ruin of the King: and for which all thofe

evil Inftruments were brought to Juftice. In his

late Majefty's time, his misfortunes were occafion'd

chiefly by the corruptions of the long Robe; his

Judges by an extrajudicial opinion gave the King
power to raife money upon an extraordinary occa-

sion without Parliament, andmade the King judge
of fuch occafions : Charity prompts me to think

they thought this a fervice to the King, but the

fad confequences of it may convince all mankind
that
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that every illegal act weakens the Royal Intereft-,

and to endeavour to introduce abfolute Dominion
in tiiefc Realms, is the word of Treafons: becaufe
whilft it bears the face of friendfhip to the King,
and defigns to be for his fervice, it never fails of
the contrary effect.

The two great Pillars of the Government, arc

Parliaments and Juries ; it is this gives us the ti-

tle of freeborn Englijhmen. For my notion of
free Englijhmen is this, that they are ruled by Laws
of their own making, and tried by men of the

fame condition with themfelves. The two great and
undoubted privileges of the people, have been lately

invaded by the Judges that now fit in Weftminfier-
ball-. th&y have efpoufed Proclamation againft Law;
they have difcountenanced and oppofed feveral le-

gal Acts, that tended to the fitting of this honour-
able Houfe, they have grafped the legiflative Pow-
er into their own hands, as in that inftance of Print-

ing ; the Parliament was considering that matter,
but they in the interim made their private opinion
to be law, to fuperlede the judgment of this Houfe:
They have difcharged Grand Juries, on purpofe to

quell their preferments, and fhelter great Cri-
minals from Juftice ; and when Juries have pre-
fented their opinion for the fitting of this Parlia-

ment, they have in difdain thrown them at their

feet, and told them they would be no meffengers to

carry fuch Petitions •, and yet in a few days after,

have encouiag'd all that would fpit their venom a-

gainft the Government : they have ferv'd an igno-

rant and arbitrary faction, and been the meffengers
of abhorrences to the King.

Mr. Speaker; What we have now to do, is to

load them with fhame, who bid defiance to the

Law -, they are guilty of crimes againft Nature, a-

gainfl the King, againft their Knowledge, and a-

gainft Pofterity. The whole frame of Nature doth
loudly and daily petition to God their Creator ; and
Kings like God, may be addrefs'd to in like manner
by petition, not command. They likewife knew
it was lawful to petition

; Ignorance can be no Plea,

and their knowledge aggravates their crimes ; the

children unborn are bound to curfe fuch proceed-
ings, for 'twas not Petitioning, but Parliaments
they abhorr'd. The Atheift pleads againft a God,
not that he difbelieves a Deity, but would have it

fo. Trejilian and Belknap were Judges too •, their

Learning gave them honour, but theirVillanies made
their exit by a Rope. The end of my motion there-

fore is, that we may addrefs warmly to our Prince
againft them •, let us fettle a Committee to enquire
into their crimes, and not fail of doing Juftice up-
on them that have preverted it ; let us purge the

Fountain, and the Streams will iffue pure.

Whereupon a Committee was appointed, and
they fat feveral days, and then made the following

Report.

The Report of the Committee of the Houfe
of Commons, appointed to examine the

Proceedings of the Judges, &c. Tburfday,

Dec. 2 3> t68c

Then the Houfe agreed to

Refolutions.

the following

HIS Committee being inform'd, that in

Trinity'-Term Iaft, the Court of King's-Bencb

difcharg'd the Grand-Jury, that ferv'd for the hun-
dred of OJfulfton, in the County of Middle/ex, in a

very unufual manner ; proceeded to enquire into the

fame, and found by the information of Charles Um-
freville, Efq; Foreman of the faid Jury, Edward
Proby, Henry Gerard, and John Smith, Gentlemen,

alfo of the faid Jury, That on the zifl of June laft,

the Conftables attending the faid Jury, were found
defective, in not prefenting the Papifts as they

ought, and thereupon were ordered by the faid Jury
to make further prefentments of them on the 26th
following, on which day the Jury met for that pur-

pofe 1 when feveral Peers of this Realm, and other

perfons of honour and quality, brought them a bill

againft James Duke of York, for not coming to

Church: but fome exceptions being taken to that

bill, in that it did not fet forth the faid Duke to be
a Papift, fome of the Jury attended the faid per-

fons of quality to receive fatisfaftion therein. In

the mean time, and about an hour after they had
received the faid bill, fome of the Jury attended the

Court of King's-Bencb with a Petition, which they

defired the Court to prefent in their name unto his

Majefty for the fitting of this Parliament. Upon
which, the Lord Chief-Juftice Scroggs raifed many
fcruples, and on pretence that they were not all in

Court (tho' twenty of the Jury had fubfcrib'd the

Petition) fent for them, faying he would difpatch

them prefently. The Jury being come, and their

names called over, they renewed their defire that

the Court would prefent their Petition : but the

Chief-Juftice afk'd, if they had any bills ? they an-

fwered, they had, but the Clerks were drawing therri

into form. Upon which, the Chief-Juftice faid, they

would not make two works of one bufinefs. And
the Petition being read, he faid this was no article

of their charge, nor was there any Act of Parliament
that required the Court to deliver the Grand-Jury's

Petitions : That there was a Proclamation about

them •, and that it was not reafonable the Court
fhould be obliged to run on their errands ; and he
thought it much, that they fhould come with a

'

Petition to alter the King's mind declared in the

News-Book. The Jury faid, they did it not to

impofe on the Court, but (as other Juries had done)

with all fubmiffion they defired it : but the Court
refufed, bidding the Cryer return them their Peti-

tion. And Mr. Juftice Jones told them, they had
meddled with matters of State, not given them in

charge, but prefented no bills of the matters givert

in charge. They anfwered as before, they had ma-
ny before them, that would be ready in due time.

Notwithftanding which, the faid Juftice Jones told

them, they were difcharged from further fervice.

But Philip Ward (the Clerk that attended the faid

Jury) cried out, No, no, they have many bills be-

fore them ; for which the Court underftanding (as

Refolved, That the difebarging of a Grand-Jury by

any Judge, before the end of the Term, Ajfizes, or

Sejfions, while matters are under their confideration,

and not prefented, is arbitrary, illegal, deftruilive

to public Juftice, a manifeft violation of bis Oath,
and is a means tofubvert the fundamental Laws of
this Kingdom.

Refolved, That a Committee be appointed to examine
the Proceedings of the Judges in Weftminfter-hall,
and report the fame, with their opinion therein to it feems to this Committee) a fecret reafon, which
the Houfe.

the
'This Report is printed in Stale-Trials, Vol HI. page 218, but without the Impeachment and Anfwer of the Lord Chief-

Juftice Scruggs, or the Debates in Parliament; fo that to make this Proceeding complete, we have printed the Report here
again, tr.at (jentlemen may fee the whole at one view.

Vol. VII. C^qq
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the Clerk did not, reproved him, afking if he or

they were to give the rule there ? the Cryer then told

the Cou rt, they would not receive their Petition ; the

Chief-Juftice bid him let it alone, fo it was left there,

and the Jury returned to the Court- houfe, and there

Found feveral Conftables with Preferments of Papifts

and other offenders, as the Jury had directed them

on the 2 iff before ; but could not now receive the

faid preferments, being difcharged. Whereby much
bufinefs was obftrucled, tho' none of the faid Infor-

mants ever knew the faid Jury difcharged before

the laftday of the Term, which was not till four

days after. And it further appeareth to the Com-
mittee, by the evidences of Samuel Aftry, Jafper

Waterhoufe, and Philip Ward, Clerks, that have

long ferved in the faid Court, that they were much
furprized at the faid difcharging of the Jury, in

that it was never done in their memory before ; and

the rather, becaufe the faid Waterhoufe as Seconda-

ry, conftantly enters on that Grand-Jury's paper,

that the laft day of the Term is given them to re-

turn their verdi<ft on, as the laft day but one is gi-

ven to the other two Grand-Juries of that County,

which entry is as followeth

:

Trinit. 32 Car. II.

Middlefex. Juratores habent diem ad verediblum fuum

w
ffU

!f°rf
reddendum ufq; diem Mercurii proxime

poft tres Septimanas fanEte Trinitatis.

Being the laft day of the Term, and fo in all

the other Terms the laft day is given ; which

makes it appear to this Committee, that they were

not in truth difcharged for not having their prefer-

ments ready, fince the Court had given them a lon-

ger day, but only to obftruct their further proceed-

ings : and it appeareth by the evidence aforefaid to

this Committee, that the four Judges of that

Court were prefent at the difcharging of the faid

Jury, and it did not appear that any of them did

diffent therein •, upon conflderation whereof, the

Committee came to this refolution :

Refolved, That it is the opinion of this Commit-
tee, that the difcharging of the Grand-Jury of the

hundred of OJfulJlon in the County of Middlefex,

by the Court of King's-Bench, in Trinity-Term laft,

before the laft day of the Term, and before they

had finilhed their prefentments, was illegal, arbi-

trary, and a high mifdeameanour.

This Committee proceeded alfo to enquire into a

rule of the Court of King's- Bench, lately made a-

gainft the publifhing of a Book, called The Weekly

Packet of Advice from Rome ; or, The Hiftory of
Popery : and Samuel Aftry, Gent, examined there-

upon, inform'd this Committee, that the Author
of the faid Book, Henry Carr, had been informed
againft for the fame, and had pleaded to the Infor-

mation •, but before it was tried, a rule was made
on a motion, as he fuppofeth, againft the faid

Book: all the Judges of that Court (as he remem-
bers) being prefent, and none differing. The
copy of which rule he gave into this Committee,
and is as followeth

:

Dies Mercurii proxime poft tres Septimanas

fanbie Trinitatis. Anno 32. Car. 2.

Regis.

Ordinatum eft quod liber intitulat. The Week-
ly Packet of Advice from Rome, or, The
Hiftory of Popery, non ulterius imprimatur

vel publicetur per aliqitam Perjonam quamcunq;
Per. Cur.

And this Committee admiring that Proteftant

Judges fhould take offence againft a Book whole
chief defign was to expofe the cheats and foppery of

Popery ; enquired further into it, and found by the

evidence of Jane Curtis, that the faid Book had been

licens'd for feveral months, that her hufband paid

for the copy, and enter'd it in the Hall-book of
the company. But for all this, (he could not pre-

vail by thefe reafons, with the Lord Chief-Juftice

Scroggs, to permit it any longer ; who faid, 'twas

a fcandalous Libel, and againft the King's Procla-

mation, and he would ruin her if ever (he printed it

any more. And foon after fhe was ferved with the

faid rule, as the Author, and other Printers were;
and by the Author's evidence it appears, that he
was taken and brought before the faid Chief-JufHce
by his warrant above a year fince, and upon his

owning he writ part of that Book, the Chief-Juftice

called him rogue and other ill names ; faying, he
would fill all the Goals in England with fuch rogues^

and pile them up as men do faggots } and fo com-
mitted him to prifon, refufing fufficient bail, and
faying he would goal him, to put him to charges;

and his Lordfhip obferved his word punctually

therein, forcing him to his Habeas Corpus, and then
taking the fame bail he refufed before, Upon
which, this Committee came to this refolution.

Refolved, That it is theopinion of the Committee,
that the rule made by the Court of King's-Bench, in

Trinity-Term laft, againft printing a Book, called

The Weekly Packet of Advice from Rome, is illegal

and arbitrary.

And the Committee proceeded further, and upon
Information that a very great latitude had been ta-

ken of late by the Judges, in impofing fines on the
perfons found guilty before them, caufed a tran-

fcript of all the fines impofed by the King's-Bencb

fince Eafter-Term, in the 28th of his Majefty's
Reign, to be brought before them, from the faid

Court, by SamuelA/try, Gent. By perufal of which,
it appear'd to this Committee, that the quality of
the offence, and the ability of the perfon found
guilty, have not been the meafures that have deter-

mined the quantity of many of thefe fines ; which
being fo very numerous, the Committee refer them-
felves to thofe Records as to the general, inftancing

in fome particulars, as follow:

Upon Jefeph Brown of London, Gent.

on an Information for publifhing a print- Xr™'' 2 9-

ed Book, called The long Parliament

diffolved; in which is fet forth thefe words : Nor
let any man think it ftrange, that we account it Trca-

fon for you to fit and ail contrary to our Laws; for

if in thefirft Parliament of Richard II. Grimes and
Wefton for lack of courage only were adjudged guilty

of High-Treafon forfurrendering the places committed

to their truft -, how much more you, ifyou turn Rene-
gadoes to the people that intrufted you, and as much as

in you lie furraider not a little pitiful Caftle or two,

but all the legal defence the people of England havefor
their lives, liberties and properties at once ! Neither

let the vain perfuafion delude you, that no precedent can

be found, that one Englilh Parliament hath hang 'd up
another ; though peradventure even that may beproved
a mifiake : for an unprecedented crime calls for an un-

precedented punifhment ; and ifyou fhallbefo wicked to

do the one, or rather endeavour to do, {for now you
are no longer a Parliament) whatground of confidence

you can have that none will be found fo worthy to do

the other, we cannot underftand: and do faithfully

promife,

4
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promtfe, if your unworthinefs provoke us to it, that

we will ufe our honeft and utmojl endeavours (when-

ever a new Parliament Jhall be called) to chufe fuch

as may convince you of your miftake : The 'old and in-

fallible obfervation, That Parliaments are che pulfe

of the People, Jhall hfe its efteem ; or you will find,

that this your prefumption was overfond ; however,

it argues but a bad mind, to Jin, becaufe it's believed

it fliall not be punijhed. The Judgment was, that

he be fined 1000 marks, be bound to the good be-

haviour for feven years, and his Name ftruck out

of the Roll of the Attorneys, without any offence

alledged in his faid vocation. And the publifhing

the Libel confifted only in fuperfcribing a Pacquet,

with this inclofed, to the Eaft - Indies. "Which

Fine he not being able to pay, (living only upon
his practice) he lay in prifon for three years, till

his Majefty gracioufly pardoned him, and recom-
mended him to be reftored to his place again of

Attorney, by his warrant dated the 15th of Decem-

ber, 1679- Notwithftanding which, he has not yet

obtained the faid reftoration from the Court of

King's- Bench.

Upon John Harrington of London,

Gent, for fpeaking thefe words, laid

in Latin thus : ghcod noftra Guberna-

tio de tribus Jlatibus conjiftibat, ti?' ft Rebellio eveniret

in Regno, & non accideret contra omnes tres flatus,

Par. 32 Car. 2.

Eod. Ter.

Trin. 3 2 Car. 2.

Hill. 29 & 30.

Car. z.

Upon John Tasborough, Gent, on
an Indictment for Subornation of Ste-

phen Dugdale, tending to overthrow
the whole difcovery of the Plot : The faid Tasbo-

rough being affirmed to be a perfon of good quality,

a Fine of 100/.

Upon Anne Price, for the fame
offence, 200 I.

Upon Nathaniel Thompfton and
William Badcock, on an Information

for printing and publifhing a weekly Libel, called

The True Domeflick Intelligencex or, News both from
City and Country, and known to be popiflily affect-

ed, a Fine of 3 1. 6 s. 8 d. on each of them.

Upon Matthew Turner, Stationer,

on an Information for vending and Eod. Ter.

publifhing a Book, called' The Com-

pendium ; wherein the juftice of the Nation in the

late Trials of the Popifh Confpirators, even by

fome of thefe Judges themfelves, is highly arraign'd

;

and all the witneffes for the King horridly afpers'd:

And this being the common notorious popifh book-

feller of the Town, Judgment to pay a Fine of 100
marks, and is faid to be out of prifon already.

Upon Loveland, on an In-

dictment for a notorious Confpiracy Trin. 32 Car. 2.

and Subordination againft the Life

non eft Rebellio. A Fine of 1000 /. fureties for the

good behaviour for feven years, and to recant the

words in open Court ; which Fine he was in no ca-

pacity of ever paying.

Upon Benjamin Harris of London,
Hill. 31 & 32- Stationer, on an information for

printing a Book, called An' Appeal

from the Country to the City, fetting forth thefe

words: We in the Country have done our parts, in

chujing for the generality good Members to ferve in

Parliament : but if (as our two laft Parliaments were)

they muft be dijjolved or prorogued whenever they come

to redrefs the grievances of the fubjebl, we may be pi-

tied, not blamed, if the Plot takes effetl ; and in all

probability it will. Our Parliaments are not then to

be condemned, for that their not being fuffered to fit,

vecajioned it. Judgment to pay 500 /. Fine, fland

on the Pillory an hour, and give fureties for

good behaviour for three years. And the faid Ben-

jamin Harris informed this Committee, That the

Lord Chief-Juftice Scroggs prefs'd the Court then

to add to this Judgment, his being publickly whipt;

but Mr. Juftice Pemberton holding up his hands in

admiration at their feverity therein, Mr. Juftice

Jones pronounced the Judgment aforefaid ; and

he remains yet in prifon, unable to pay the faid

Fine.

Notwithftanding which feverity in the cafes fore-

mentioned, this Committee has obferved the faid

Court has not wanted in any other cafes an extraor-

dinary companion and mercy, though there ap-

peared no publick reafon judicially in'the Trial ; as

in particular

:

Upon Thomas Knox, principal, on

an Indictment of Subornation and

Confpiracy againft the Teftimony and

Life of Dr. Oates, for Sodomy •, and alfo againft

the Teftimony of William Bedloe ; a Fine of 200

marks, a year's imprifonment, and to find fureties

for the good behaviour for three Ye.irs.

Upon John Lane, for the' fame of-

Eod. Ter. fence, a Fine of 100 marks, to (land

in the Pillory for an hour, and to be

imprifoned for one year.

Vol. VII.

and Honour of the Duke of Buckingham, for Sodo-

my, a Fine of 5 /. and to ftand an hour in the Pil-

lory.

Upon Edward. Chriftian, Efq; for

the fame offence; a Fine of 100 Mich. 32Car.z.

marks, and to ftand an hour in the

Pillory. And upon Arthur Obrian, for the fame

offence ; a Fine of 20 marks, and to ftand an hour

in the Pillory.

Hill. 31 & 32.

Car. 2.

Upon confederation whereof, this Committee

came to this Refolution :

Refolved, That it is the opinion of this Commit-
tee, that the Court of King's-Bench in the impofi-

tion of Fines on Offenders of late years) hath acted

arbitrarily, illegally and partially, favouring Papifts,

and Perfons popifhly affected, and exceffiveiy op-

preffing his Majefty's proteftant fubjects.

And this Committee being informed, That fe-

veral of his Majefty's fubjects had been committed

for crimes bailable by Law, although they then

tendered fufficient fureties, which were refufed,

only to put them to vexation and charge ; proceed-

ed to inquire into the fame, and found that not on-

ly the forementioned Henry Carr, had been fo re-

fufed the common right of a fubject, as is above-

faid ; but that George Broome, being a Conftable

laft year in London, and committing fome of the

Lord Chief-Juftice Scroggs's fervants, for great dif-

orders, according to his duty, he was in few days

arretted by a Tipftaff, without any London Confta-

ble, and carried before the faid Chief-Juftice, by

his warrant, to anfwer for the faid committing of

thofe perfons abovefaid ; but being there, was ac-

cufed of having fpoken irreverently of the laid Chief-

Juftice, and an affidavit read to him to that pur-

pofe •, and was falfely (as the faid George Broome af-

firms) fworn againft, by two perfons that ufe to be

common bail in that Court, and of very ill reputa-

tion. Upon which, he was committed to the

King's-Bench, though he then tendred two able citi-

zens and common-council-men ot London to be his

bail : And he was fore'd to bring his Habeas Cor-

pus, to his great charge, before he came out -, when

Q. q q 2 tn
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the Marfhal, Mr. Cooling, exa&ed 5 /. of him, of

which he complained to the Chief-Juftice, but had

no other anfwer, but he might take his remedy at

law. But the faid Marfhal fearing he mould be

qUeflioned, reftored him two Guineas of it.

And further this Committee was informed, by
Francis Smith, bookfeller, That about Michaelmas

r was twelve-month he was brought before the faid

Chief-Juftice, by his warrant, and charged by the

meflenger, Robert Stephens, That he had feen fome
parcels of. a Pamphlet, called Observations on Sir

George Wakeman'j Trial, in his Shop : Upon
which the Chief-Juftice told him, he would make
him an example, ufe him like a boor in France,

and pile him and all the bookfellers and printers up
in prifon, like faggots : and fo committed him to

the King's-Bench, fwearing and curfing at him in

great fury. And when he tendred three fufficient

citizens of London for his bail, alledging, impri-

fonment in his circumftances would be his utter

ruin ; the Chief-Juftice replied, the citizens look-

ed like fufficient perfons, but he would take no
bail : And fo he was forced to come out by a

Habeas Corpus, and was afterwards informed againft

for the fame matter, to his great charge and vexa--

tion. And a while after Francis (the Son of the

faid Francis Smith) was committed by the faid

Chief-Juftice, and bail refufed, for felling a Pam-
phlet, called J New-Tear's Gift for the faid Chief-

Juftice, to a coffee- houTe ; and he declared to

them he would take no bail, for he would ruin

them all.

And further it appeared to this Committee, that

the faid Chief-Juftice (about October was twelve-

month) committed in like manner Jane Curtis, fhe

having a hufband and children, for felling a book,

called A Satyr againft Injuftice ; which his Lord (hip

called a Libel againft him : And her friends ten-

dering fufficient bail, and defiring him to have
mercy upon her poverty and condition, he fwore by
the name of God fhe fhould go to prifon ; and he
would Ihew her no more mercy than they could ex-

pect from a wolf that came to devour them ; and
fhe might bring her Habeas Corpus, and come out
fo ; which fhe was forced to do, and after informed
againft and profecuted, to her utter ruin, four or

five Terms after.
"

In like manner, it appeared to this Committee,
that about that time alfo, Edward Berry, Stationer,

of Gray's-Inn, was Committed by the faid Chief-

Juftice, being accufed of felling Tbe Obfervations on

Sir George WakemanV Trial : and though he ten-

dered 1000/. bail, yet the Chief-Juftice faid, he

would take no bail, he fhould go to prifon, and
come out according to Law. And after he, with

much trouble and charge, got out by a Habeas Cor-

pus, he was forced by himlelf, or his Attorney, to

attend five Terms before he could be difcharged,

though no information was exhibited againft him in

all that time. In confideration whereof, and of

others of the like nature (too tedious here to relate)

this Committee came to this Refolution ;

Refolved, That it is the opinion of this Commit-
tee, That the refufing fufficient bail in thefe cafes,

wherein the perfons committed were bailable by law,

was illegal ; and a high breach of the liberty of the

fuhjeft.

And this committee being informed of an extra-

ordinary kind of a charge, given at the laft Affizes

at Kingfton, in the County of Surry, by Mr. Baron

Wefton, and proceeding to examine feveral perfons

then and there prefent ; it was made appear to this

committee, by the teftimony of John Cole, Richard

Mayo, and John Pieroe, Gentlemen, and others ;

fome of whom put down the faid Baron's words in

writing, immediately ; that part of the faid charge

was to this effect : He inveighed very much againft

Farel, Lutber, Calvin, and Zuinglius, condemning
them as authors of the Reformation, which was a-

gainft their Princes minds : and then adding to this

purpofe ; " Zuinglius fet up his fanaticifm, and
" Calvin built on that blefled foundation •, and to
" fpeak truth, all his difciples are -feafoned with
" fuch a fharpnefs of fpirit, that it much concerns
" Magiftrates to keep a ftrait hand over them ; and
" now they are reftlefs, amufing us with fears,

" and nothing will ferve them but a Parliament.
" For my part, I know no reprefentative of the
" Nation but the King ; all power centers in him :

" 'Tis true, he does intruft it with his Minifters,
" but he is the fole Reprefentative ; and i'faith, he
" he has wifdom enough to intruft it (10 more in

" thefe men, who have given us fuch late examples
" of their wifdom and faithfulnefs." And this

committee taking the faid matter into their confide-

ration, came to this Refolution ;

Refolved, That it is the opinion of this commit-
tee, that the faid expreffions in the charge given by
the faid Baron PFefton, were a fcandal to the Refor-

mation, in derogation of the rights and privileges

of Parliaments, and tending to raife difcord be-

tween his Majefty and his fubjeds.

And this committee being informed by feveral

Printers and Bookfellers, of great trouble and vexa-

tion given them unjuftly, by one Robert Stephens,

called a meflenger of the Prefs 5 the faid Stephens

being examined by this committee, by what autho-

rity he had proceeded in that manner, produced
two warrants under the hand and feal of the Chief-

Juftice Scroggs, which were in hac verba.

Angl. fl".JJ/'HE R EA S there are divers ill-dif-

pofed perfons, who do daily print and
publifh many feditious and treafonable Books and Pam-
phlets, endeavouring thereby to difpofe the minds of
bis Majefty' s fubjetls to fedition and rebellion : And
alfo infamous Libels, reflecling upon particular per-

fons, to the great fcandal of his Majefty's Government.

For fuppreffmg whereof, his Majefty hath lately ijfued

out his royal Proclamation : And for the more fpeedy

fuppreffmg the faid feditious Books, Libels, and Pam-
phlets, and to tbe end, that tbe Authors and Publijhers

thereof may be brought to their punifhment

:

Thefe are to will and require you, and in his Maje-

fty 's name to charge, and commandyou, and every ofyou,

upon fight hereof, to be aiding and afftfting to Robert

-

Stephens, meffenger of the Prefs, in the feizing on all

fuch Books and Pamphlets as aforefaid, as be fhall be

informed of, in any Bookfellers or Printers Shops or

Warehoufes, or elfewbere, whatfoever ; to the end

they may be difpofed as to Law fhall appertain.

Alfo if you fhall be informed of the Authors, Printers

or Publijhers of fucb Books or Pamphlets as are above-

mentioned, you are to apprehend them, and have them

before one of his Majefty's Juftice5 of the Peace, to be

pro-
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proceeded again/l according to Law. Dated this 291b

day of November, 1679.

To Robert Stephens, meffenger of the

Prefs ; and to all Mayors, She-

riffs, Bailiffs, Conftables, and all

other Officers and Minifters whom
thefe may concern.

W. SCROGGS.

Arigl.ff. \XJ HEREAS/fe King's Majejly hath

V V lately ijfued out his Proclamation for

fupprej/ing the Printing and Publifhing unlicenced

News-Books, and Pamphlets of News: Notwith-

Jlanding which, there are divers perfons who do daily

print andpublijh fuch unlicenfed Books and Pamphlets :

Thefe are therefore to will and require you, and in

bis Majejly 's Name to charge and command you, and

every ofyou, from time to time, and at all times, fo

oftenasyoujhallbe thereunto required, to be aiding

and affijling to Robert Stephens, meffenger of the

Prefs, in thefeizing '

of allfuch Books and Pamphlets

as aforefaid, as he /hall be informed of, in any Book-

feller's Shop, or Printer's Shop or Ware-houfes, or

elfewhere whatsoever, to the end they may be difpofed

of as to Law jhall appertain. Likewife, if you Jhall

he informed of the Authors, Printers or Publifhers of

fuch Books or Pamphlets, you are to apprehend them,

and have them before Me or one of his Majejly's Juf-

tices of the Peace, to be proceeded againft as to Law
Jhall appertain. Dated this 28th Day of May,
Anno Dom. 1680.

To all Mayors, Sheriffs, Bailiffs,

Conftables, and all other Officers

and Minifters whom thefe may
concern.

W. SCROGGS.
To Robert Stephens, mef-

fenger of the Prefs.

Upon view whereof this Committee came to

this Refolution ;

Refolved, That it is the Opin !on of this commit-
tee, that the faid warrants are arbitrary and il-

legal.

And this committee being informed of certain

fcandalous difcourfes, faid to be uttered in publick

places by the Lord Chief Juftice Scroggs, proceeded

to examine Sir Robert Atkins, late one of the

Juftices of the Common-Pleas, concerning the

fame ; by whom it appears, That at a Sellions-

dinner at the Old-Bailey, in the Mayoialty of Sir

Robert Clayton, who was then prefent ; the faid

Chief Juftice took occafion to fpeak very much
againft petitioning, condemning it as refembling

41, as factious and tending to rebellion, or to that

effect; to which the faid Sir Robert Atkyns made
no reply, fufpecting he waited for fome advantage

over him. But the Chief Juftice continuing and
prefling him with the faid difcourfe, he began to

juftify petitioning as the right of the people •, efpe-

cially for the fitting of a Parliament, which the

Law requires, if it be done with modefty and rc-

lpeift. Upon which the Chief Juftice fell into a

great paffion ; and there is fome reafon to believe,

that foon after he made an ill reprefentation of what
the faid Sir Robert had then fpoke, unto his Maje-
fty. And this committee was further informed,

that the faid Sir Robert Atkyns being in circuit with

the faid Chief Juftice, at Summer Aflizes was

twelve-month, at Monmoulb, 'Mr. Arnold, Mr.
Price, and Mr. Bedloe being then in company)
the Chief Juftice fell fevercly, in publick, upon
Mr. Bedloe; taking off the credit of his evidence,

and alledging he had over-fhot himfelf in it, or to

that effect ; very much to the dilpaiagement of his

teftirhbny. And the laid Sir Robert defending Mr.
Bedloe'% evidence and credit, he grew extreme angry

and loud ; faying to this effect, That he verily

believed Langhorn died innocently. To which the

faid Sir Robert replied, lie wondered how he could

think fo, who had condemned him himfelf, and
had not moved the King for a reprieve for him.

All which matters of difcourfe, this committee

humbly fubmit to the wifdom and conlideration of

this houfe, without taking upon them to give any

Opinion therein.

And this committee proceeded further to in-

quire into fome paffages that happened at Lent Af-
fizes laft for the County of Somerfet, at the trial of

Thomas Dare, Gent, there, upon an Indictment

for faying falfly and feditioufly, That the Subjects

had but two means to redrefs their grievances, one by

petitioning, the other by rebellion : and found, thac

though by his other difcourfe, when he faid fo,

that it appeared plainly he had no rebellious intent,

in that he faid, Then God forbid there Jhould be a re-

bellion, he would be the firfi man to draw the fword
againft a Rebel ; yet he was profecuted with greac

violence: And having pleaded, Not guilty, he

moved Mr. Juftice Jones, who then lac Judge
there) that he might try it at the next Alfizcs;

for that Mr. Searle, who was by at the fpeaking of

the words, and a material witntls for his defence}

was not then to be had, and an affidavit to that pur-

pole was made and received. But the faid Juftice

Jones told him, That was a favour of the Court

only, and he had not deferved'any favour, and fo

forced him to try it prefently. But the Jury, ap-

pearing to be an extraordinary one, provided on

purpofe, being all of perfons that had highly op-

pofed petitioning for the fitting of this Parliament,

he was advifed to withdraw his plea ; and the faid

Juftice Jones encouraged him fo to do, he confeft

the words, denying any evil intention, and gave the

faid Juftice an account in writing, of the truth of

the whole matter, and made a fubmiffion in Court,

as he was directed by the faid Juftice, who promifed

to recommend him to his Majefty ; but impofed

a fine of 500 /. on him, and to be bound to good
behaviour for three years : Declaring alio, Thac
he was turned out from being a Common-Ccun-
fellor of the Corporation of Taunton, in the faid

County, on pretence of a claufe in their Charter,

giving fuch a power to a Judge of Affize. And
the faid Thomas Dare remains yet in prifon for the

faid Fine ; in which matter of the trial aforefaid,

this committee defireth to refer itfelf to the jy, la-
ment of this Houfe.

The Refolutions of the Houfe of Commons upem the

faid Report.

1. That it is the Opinion of this Houfe, that the

difcharging of the Grand Jury of the hundred of

Offulfton, in the County of Middlefex, by the Couu
of King's Bench, in Trinity Term laft, befoie the

laft day of the Term ; and before they had fini (ti-

ed their preferments, was arbitrary and illegal,

deftructive to publick Juftice, a manifeft violation

of the oaths of the Judges of that Court, and a

means
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means to fubvert the fundamental Laws of this

Kingdom, and to intrduce Popery.

2. That it is the Opinion of this Houfe, that the

rule made by the Court of King's Bench in Trinity

Term laft, againft printing of a Book, called, The

Weekly Racquet of Advice from Rome, is illegal and

arbitrary, thereby ufurping to themfelves legiflative

. power, to the great difcouragement of the Pro-

teftants, and for the countenancing of Popery.

3. That it is the Opinion ol this Houfe, that

the Court of King's Bench, in the impofitioa of fines

on offenders of late years, have acted arbitrarily,

illegally and partially, favouring Papifts, and per-

fons popifhly afJeded, and exceffively oppreffing

his Majefty's Proteftant fubjeifts.

4. That it is the Opinion of this Houfe, that the

refufing fuffkient bail in thefe cafes, wherein the

perfons committed were bailable by law, was ille-

gal and a high breach of the liberties of the fubjecl:.

5. That it is the Opinion of this Houfe, that the

faid expreffions in the charge given by the faid Ba-

ron Wefion, were a fcandal to the Reformation ; and

tending to raife difcord between his Majefty and his

fubjedts, and to the fubverfion of the ancient con-

ftitution of Parliaments, and of the Government

t* ' of this Kingdom.
6. That it is the opinion of this Houfe", that the

faid warrants are arbitrary and illegal.

The Refolulions of the Commons, for the impeachment

of the faid Judges.

Refohed, That Sir William Scroggs, Knt. Chief

Juftice to the Court of King's Bench, be impeached
upon the faid report, and the refolutions of the

1-ioufe thereupon.

Refohed, That Sir Thomas Jones, one of the Ju-
ftices of the faid Court of King's Bench, be impeach-

ed, upon the faid report, and refolutions of the

Houfe thereupon.

Refohed, That Sir Richard Wefion, one of the

Barons of the Court of Exchequer, be impeached
upon the faid report, and refolutions of the Houfe
thereupon.

Ordered, That the Committee appointed to pre-

pare an impeachment againftSir FrancisNorth, Chief

Juftice of the Court of Common-Pleas, do prepare

impeachments againft the faid Sir William Scroggs,

Sir Thomas Jones, and Sir Richard Wejton, upon
the faid report and refolutions.

Ordered, That the faid report, and feveral re-

folutions of this Houfe thereupon, be printed ;

and that Mr. Speaker take care in the printing

thereof, a-part from this day's otherVotesx

January 5, i68f. The Articles againft Sir Wil-
liam Scroggs, Chief Juftice of the King's Bench,
-were read as follow :

Articles of Impeachment of High Treafon,
and other great Crimes and Mifdemeanours,
againft Sir William Scroggs, Chief Juftice

of the Court of King's Bench, by the
Commons in Parliament affembled, in their

own Name, and in the Name of all the

Commons of England.

1. 1 1 "\ Hat he the faid Sir William Scroggs, then

_£_ being Chief Juftice of the Court of King's

Bench, hath traitoroufly and wickedly endeavoured
to fubvert the fundamental Laws, and the efta-

blifhed Religion and Government of this Kingdom
of England; and inftead thereof, to introduce

Popery, and an arbitrary and tyrannical Govern-
ment, againft Law ; which he has declared by di-

vers traitorous and wicked Words, Opinions, Judg-
ments, Practices and Actions.

2. That the faid Sir William Scroggs, in Trinity

Term laft, being then Chief Juftice of the faid

Court, and having taken an oath duly to admini-
fter Juftice, according to the Laws and Statutes of
this Realm ; in purfuance of his faid traitorous

purpofes, did, together with the reft of the faid

Juftices of the fame Court, feveral days before the

end of the faid Term, in an arbitrary manner dif-

charge the Grand Jury, which then ferved for the

Hundred of OJfulfton, in the County of Middlefex,

before they had made their Prefentments, or had
found feveral Bills of Indictment which were then

before them ; whereof the faid Sir William Scroggs

was then fully informed : and that the fame would
be tendered to the Court upon the laft day of the

faid term ; which day then was, and by the known
courfe of the faid Court hath always heretofore

been given unto the faid Jury for the delivering

in of their Bills and Prefentments : By which fud-

den and illegal difcharge of the faid Jury, the

courfe of Juftice was flopped malicioufly and de-

fignedly, the Prefentments of many Papifts and
other offenders were obftructed, and in particular,

a Bill of Indictment againft James Duke of York,
for abfenting himfelf from Church, which was then
before them, was prevented from being proceeded
upon.

3. That whereas one Henry Carr had, for fome
time before published every week a certain Book, in-

titled, The weekly. Racquet of Advice from Rome*
or the Hiftory of Popery ; wherein the fuperftitions

and cheats of the Church of Rome were from time
to time expofed ; he the faid Sir William Scroggs,

then Chief Juftice of the Couit of King's Bench, to-

gether with the other Judges of the faid Court, be-

fore any legal conviction of the faid Carr of any
crime, did in the fame Trinity Term, in. a mod il-

legal and arbitrary manner, make, and caufe to be

entered, a certain rule of that Court, againft the

printing of the faid Book, in hac Verba.

Dies Mercmii proxime poft tres Septimanas Sanila
Trinitatis, Anno 32 Car. 2 Regis.

ORdinatum eft quod Liber intitulat' The week-
ly Pacquet of Advice from Rome, or, The

Hiftory of Popery, Non ulterius imprimatur vel

publicitur per aliquem perfonam quemcunque.

Per Cur'

And did caufe the faid Carr, and,divers Printers

and other perfons to be ferved with the fame;
which faid Rule and other Proceedings were molt
apparently contrary to all Juftice, in condemning,
not only what had been written without hearing
the Parties, but alfo all that might for the future be
written on that fubject j a manifeft countenancing of
Popery and difcouragement of Proteftants, an open
invafion upon the right of the fubject, and an en-

croaching and affuming to themfelves a legislative

power and authority.

4. That the faid Sir William Scroggs, fince he
was made Chief Juftice of the King's Bench, hath,

together with the other Judges of the faid Court,
molt notorioufly departed from all rules of juftice

and equality, in the impofition of fines upon per-

fons
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fbns convicted of mifdemeanours in the faid Court

;

and particularly in the Term of- Eofter laft pift,

did openly declare in the faid Court, in the cafe of

one Jejfop, who was convicted of publiihing falfe

News, and was then to be fined, That he would

have regard to perfons and their principles in im-

pofing of fines, and would fet a fine of 500 /. on

one perfon for the fame offence, for the which he

would not fine another 100/. And according to

his faid unjuft and arbitray declaration, he the faid

Sir William Scroggs, together with 'the faid other

Juftices, did then impofe a fine of too/, upon the

laid Jejfop; although the faid JeJJop had before

that time proved one Hewit to be convifted as

Author of the faid falfe News. And afterwards

in the fame Term, did fine the faid Hewit upon his

faid conviction, only five marks. Nor hath the

faid Sir William Scroggs, together with the other

Judges of the faid Court, had any regard to the

nature of the offences or the ability of the perfons,

in the impofing of fines-, but have been manifeftly

partial and favourable to Papifts, and perfons af-

fected to, and promoting the popifh Intereft, in

this time of imminent danger from them : And at

the fame time have moft feverely and grievoufly

opprefied his Majefty's proteftant fubjects, as will

appear upon view of the feveral Records of fines

fet in the faid Court. By which arbitrary, unjuft,

and partial proceedings, many of his Majefty's

liege people have been ruined, and Popery coun-

tenanced under colour of juftice; and all the mif-

chiefs and exceffes of the Court of Star-Chamber,

by Act of Parliament fupprefied, have been again,

in direct oppofition of the faid Law, introduced.

5. That he the faid Sir William Scroggs, for the

further accomplifhing of his faid traitorous and

wicked purpofes, and defigning to fubject the Per-

fons as well as the Eftates of his Majefty's liege peo-

ple, to his lawlefswill and pleafure, hath frequent-

ly refufed to accept of bail, .though the fame were

fofficJent, and legally tendered to him by many
perfons accufed before him only of fuch crimes for

which by law bail ought to have been taken j and

divers of the faid perfons being only accufed of of-

fences againft himfelfj declaring at the fame time,

that he refufed bail, and committed them to goal

only to put them to charges -, and ufing fuch furi-

ous threats as were to the terrour of his Majefty's

fubjects, and fuch fcandalous expreffions as were a

difhonour to the Government, and to the dignity

of his office. And particularly, that he the faid

Sir William Scroggs did, in the year 1679, commit
and detain in prifon, in fuch unlawful manner, a-

mong others, Henry Carr, George Broome, Edward
Berry, Benjamin Harris, Francis Smith, fen. Fran-

cis Smith, jun. and Jane Curtis, citizens of London

:

Which proceedings of the faid Sir William Scroggs,

are a high breach of the liberty of the fubject, de-

ftructive to the fundamental laws of this Realm,
contrary to the Petition of Right, and other Sta-

tutes -, and do manifeftly tend to the introducing

of arbitrary power.

6. That he the faid Sir William Scroggs, in fur-

ther oppreffion of his Majefty's liege people, hath,

fince his being made Chief-Juftice of the faid Court

ofKing's- Bench, in an arbitrary manner, granted di-

vers general warrants for attaching the perfons and

feizirig ihe goods of his Majefty's fubjects, not na-

med or defcribed particularly in the faid warrants

:

By means whereof, many of his Majefty's fubjects

have been vexed, their houfes entered into, and

they themfelves grievoufly opprefled, contrary to

Law.

7. "Whereas there hath been a horrid and dam-
nable Plot contrived and carried on by the Papifts,

for the murthering the King, the fubverfion of the

Laws and Government of this Kingdom, and for

the deftruction of the proteftant religion in the

fame ; all which the faid Sir William Scroggs well

knew, having himfelf not only tried, but given
judgment againft feveral of the offenders : Never-
thelefs, the faid Sir William Scroggs didi at divers

times and places, as well fitting ih Court, as others-

wife, openly defame and fcandalize feveral of the

witneffes, who had proved the faid treafons againft

divers of the confpiiators, and had given evidence
againft divers other perfons, who were then untried,

and did endeavour to difparage their evidence, and
take off their Credit. Whereby, as much as in him
lay, he did traitoroufly and wickedly fupprefs and
ftifle the difcovery of the faid popifh Plot, and en-

courage the confpirators td proceed in the famei
to the great and apparent danger of his Majefty's

facred life, and of the well-eftablifhed Govern-
ment, and Religion of this Realm of England.

v
8. Whereas the faid Sir William Scroggs, being

x *

advanced to be Chief- Juftice of the Court of King's-
Bench, ought by a fober, grave and virtuous con-
verfation, to have given a good example to the
King's liege-people, and to demean himfelf an-
fwerable to the dignity of fo eminent a Station

;

yet he the faid Sir William Scroggs, on the contra-

ry, by his frequent and notorious Exceffes and De-
baucheries, and his prophane and atheiftical Dif-

courfes, doth daily affront Almighty God, difho-

nour his Majefty, give countenance and encou-
ragement to all manner of vice and wickednefs,

and bring the higheftfcandal on the public Juftice

of the Kingdom.
All which Words, Opinions and Actions of the

faid Sir William Scroggs. were by him fpoken and
done, traitoroufly, wickedly falfly and malicioufh/i

to alienate the hearts of the King's fubjects from
his Majefty, and to fet a divifion between him and
them ; and to fubvert the fundamental Laws, and
the eftablifhed Religion and Government of this

.

Kingdom, and to introduce Popery, arid an arbi-

trary and tyrannical Government, contrary to his

own knowledge, and the known Laws of the
Realm of England. And thereby he the faid Sir

William Scroggs hath not only broken his own oathj
but alfo, as far as in him lay, hath broken the
King's oath to his people; whereof he the faid

Sir William Scroggs, reprefenting his Majefty in fo

high ah office of Juftice, had the cuftody : for

which the faid Commons do impeach him the faid

Sir William Scroggs, of the high Treafon againft
our fovereign Lord the King, and his Crown and
Dignity, and other the high crimes and mifde*
meanours aforefaid.

And the faid Commons, by proteftatidn faving to

themfelves the liberty of exhibiting at any time
hereafter, any other accufation or impeachment a-
gainft the faid Sir William Scroggs, and alfo of re-

plying to the anfwer that he fhall make thereunto,

and of offering proofs of the premifTes, or of any
other impeachments or accufations that fhall be by
them exhibited againft him, as the cafe fhall (accor-

ding to the courfe of Parliament) require 5 do
pray that the faid Sir William Scroggs, Chief- Juftice

of the Court of King's-Bench; may be put to an-
fwer to all and every the PremifTes, and may be

com-
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committed to fafe cuftody; and that fuch proceed-

ings, examinations, trials, and judgments may be

upon him had and ufed, as is agreeable to Law and

Juftice, and the courfe of Parliaments.

Refolved, That the faid Sir William Scroggs be

impeached upon the faid Articles.

Upon which the following Speeches were made.

Sir Thomas Lee.

Mr. Speaker ; Sir, in my opinion, the matter

contained in the laft feven Articles, doth not anfwer

the firft Article nor the Title; for therein you ac-

cufe Sir Willxam Scroggs in general words, of high

Treafon, the higheft of crimes ; and when you
come to particulars, you inftance the difmiffing of

Grand Juries, prohibiting the printing of Pam-
phlets, inequality in levying of fines, and the like.

Sir, I would not be underftood to be an Advocate
for the Lord Chief-Juftice Scroggs ; but I hope
that as long as I fit here, you will always give me
leave to be an Advocate for this Houfe ; which I

cannot more fignally demonftrate, than by offering

my opinion againft every thing which I think will

'reflect upon the Juftice or Prudence of the Houfe,

or prove any hindrance to the finifhing of thofe

great Affairs you have under debate.

Sir, I am of opinion, that though all thefe things

contained in thefe Articles fhould be fully proved,

they will not amount to treafon ; and although it

be true that you do but impeach, and that the

Lords are to judge, yet it is not agreeable to the

Juftice of this Houfe, that the Articles fhould be

for Treafon, unlefs you are well fatisfied that you

can make out that the matter contained in the Arti-

cles is fo : which I very much doubt. And there-

Fore I am of opinion, that the Articles ought only

to be for high crimes and mifdemeanours •, which

I am the more forward to prefs you earneftly to,

becaufe I am afraid if thefe Articles mould go for

high Treafon, it may occafion fome difpute with

the Lords, who happily,, if they do not conclude

that the matter contained in the Articles amounts
to treafon, will not commit him, notwithftanding

their Order made in the Earl of Danby's cafe: And
that may occafion fuch mif-underftandings as may
hinder all other bufinefs. And alfo if you fend it

up for high treafon, it may occafion another dif-

pute with the Bifhops, whether they ftiall with-

draw or no, when the Cafe comes to be tried. Up-
on the whole matter, I think it will be much fafer

that you make the Impeachment for high crimes

and mifdemeanours only.

Mr. Daniel Finch, (afterwards Earl of Nottingham.)

Mr. Speaker ; Sir, my obligation to ferve my
Country, calls on me to give you my opinion

in this matter, and not any kindnefs to my Lord
Chief-Juftice ; for I can fafely declare, that I do
not think him fit for that eminent place now, be-

caufe indeed I never thought he was fit : So that

what I fball fay, proceeds from my kindnefs to the

Publick, and particular obligations to this Houfe.

I think we ought to be cautious how we increafe

Laws to take away our lives ; our fore-fathers were

very careful in it, as may appear by the Statute of

25 Ed. 3. which was made to prevent the Judges
from taking on them any power to declare any
thing treafon but what was exprefs'd within that

Statute; referving all obvious crimes of that na-

ture to the judgment of the Nation in Parliament,

who no doubt may declare other things treafon

which are not within that Statute. But it is a quef-
tion with me, whether it can be done any other
way than by Bill, that fo it may be an Act of
King, Lords and Commons ; and not for the houfe
of Lords only, the Commons only profecutors
and/the King not concerned. That the Lords
alone are proper Judges in many cafes, when per-
fons are profecuted upon fome known Law, is not
to be doubted : But 1 much queftion if they ou»ht
to be fo in cafes of declarative Treafon, though upon
an Impeachment from the Houfe of Commons : For
that were to allow the Lords alone a power of
making a Law in the cafes of the higheft nature,
even of life and death. Sir, our forefathers thought
not good to intruft their lives nor liberties with any
one Eftate alone, they thought with a multitude of
Counfellors there was moft fafety : And therefore
I hope we (hail be very cautious how we make a
precedent in the cafe. And I am the more earneft
in moving yoii herein, becaufe I am very confident
that no precedent can be offered to make good,
that there was ever any thing declared treafon in
Parliament, which was not felony by fome exprefs
known law before. And I hope we fhall be fo
careful of ourfelves and our pofterity, as not to go
about to make a breach upon the conftitution of the
Government in this particular, but rather make
the Impeachment only for high crimes and mifde-
meanours.

Sir Francis Winnington.

Mr. Speaker; Sir, I cannot agree with that
honourable Member that fpoke laft, as to hia
notion that the Parliament cannot declare any thinw
to be treafon, which was not before felony by fome
known law, the Statute of 25 Ed. 3. leaves the
power at large to Parliaments without any fuch re-
ftriction. And I am of opinion, that any thing that
tends to the deftructLon or alteration of the Govern-
ment, hath always been, and ought to be decla-
red in Parliament, treafon, if brought there to be
judged. The Parliament doth not in this make new
Crimes, and then condemn them ; but only declares
that to be a Crime which was fo before, and wanted
nothing but condemnation. And it may confift with
the prudence of this Houfe, as well to be careful
how to weaken thofe laws and cuftoms which tend
fo much to the prefervation of the Government, as
how to increafe any that may tend to the deftruc-
tion of any one Man, by multiplying precedents
for chaftizing of treafon ; the crimes for which Tre-
filian and the reft at that time were impeached,
were not felony by any known law, and yet they
Were condemned in Parliament. Empfon and Dud-
ley were accufed in general, for endeavouring to
fubvert the Government, which being in general
words, was not felony by any known law, yet the
Judges having recourfe to Parliament, they were
condemned. The Articles againft Finch, Berkley,
and the reft, were all for high treafon ; and the
matter contained in their Articles amounted to no
more than what is now contained in this. And
there is fo little weight in the cafes that have been
offered againft this, that, I think they are offered

rather for ornament than argument. The Chancel-
lour is the keeper of the King's confcience, and the
Judges of his coronation-oath. As they are in great
places, and have a great power, fo they ought to
be the more careful howthey behave themfelves:
And as they have greater encouragements, fo to be
fubjecl; to more fevere chaftifements than others,

the
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the publick being more concerned in their actions

;

and therefore the cuftom of Parliaments hath made
that trealbn in them, which is not fo in other perfons.

The words of Judges and Privy-Counfellors, in

fome cafes, are Overt Alls of themfelves, I think

it will become the wifdom of the Nation, to make
all the defence and provifion they can, againft the

corrupt doings of Men in fuch places : And I do
not fee what danger can arife to our pofterities by
fuch proceedings. Is it not with the Parliament

we intruft this power ? Who can imagine that a

Parliament can ever be fo conftituted, as not to be

carefully concerned in their proceedings as to life

and death ; and only to concern themfelves there-

in, whea fome extraordinary exigences in which

the Government is much concerned, requires it ?

What Man would defire to live after he was thought

worthy of death by fuch an affembly ? And not-

withstanding what hath been faid to extenuate the

crimes mentioned in thefe Articles, I think, the

Order that was made in the King's Bench about Print-

ing, by the Judges, was taking on them a legiflative

Power; which hath formerly been judged treafon :

And I think we live now in as dangerous times as

ever, and under, as great a necejftty to have a care of

the mi/chiefs that may happen to the Nation by ill

Judges, as ever. And I fee no reafon to doubt

our being able to make good thefe Articles ; and

therefore I pray that the Articles may be ingroffed

as they are.

Mr. Powel.

Mr. Speaker -, Sir, I agree that it will become this

Houfe very well, to be very cautious how 'they

make precedents in cafes of treafon, which are the

Sheet-Anchors of life and death : as alfo how they

•weaken parliamentary proceedings, that are necef-

fary to preferve the Government. And I hope

that nothing but the true merits of the caufe will

lead us in a matter of fo great importance, and nei-

ther wit nor oratory, nor any forced explanation

of the laws. I fee it agreed by all, that Parliaments

have a power of declaring treafon. The queftion

is, which is moft cuftomary and fecureft, to have

it done by Bill, that fo King, Lords and Commons
may join therein ; or whether by an impeachment

from the Commons, the Lords being only the

Judges ; or whether any thing ought or can be

declared treafon by Parliament, which was not fe-

lony by fome known law before.

Sir, I am of opinion that it is fafeft and moft

agreeable to the policy of this Government, that

the declaring of any thing treafon in Parliament

fhould be by Bill, that King, Lords and Com-
mons may join therein, that fo fuch a precious thing

as the life of the fubject fhould have the great-

eft fecurity imaginable. However, it is not to be

doubted, but it hath been practifed otherways, and

that many perfons have been condemned in Parlia-

ment upon impeachments from the Commons, for

facts which were not treafon by any known Law.
And the reafon may be, thereby to prevent the dan-

gers that might arife from fome Minifters of State

growing fo great with the King, as that they fhould

be able to Jecure himfrom ever giving his confent to a

Bill. In fuch a cafe, by giving ill counfel and

other fecret courfes, (happily as far as treafon, yet

not known by any law) they would be fecure from

punifhment, if this way of proceeding againft fuch

a perfon, where the King's concurrence is not necef-

Vol.VII.

fary, were not allowed of. And the preferving of
this right, is fo far from being contrary to the wif-

dom of our Anceftors, that it is very agreeable to

all their proceedings in the conftitution of this Go-
vernment, in order to ballance it the better, and
preferve it againft the defigns of great il) Men. And
as to the other objection, whether the Parliament

can declare any thing treafon that was not felony

before by fome known law ? I am quite of another

opinion, and do believe that the practice hath been
otherways. The Judges in Rich, the id's time were
condemned for giving extrajudicial opinions, which,

I think was not felony by any Statute-Law. A
Knight of Chejhire was condemned in Parliament,

for corifpiring the death of the King's uncle: An
Earl of Northumberland, for giving liveries to fo

many perfons as were judged a little army. And
many other cafes which 1 have read of, in which
perfons have been condemned in Parliament, when
their crimes were not felony by any known law.

But I do not take any delight in ripping up old

Statutes or Precedents about treafons. I am forry

the misfortunes of our times fhould make it now
neceffary; But if the Parliament, as I conclude,

have often declared fuch things as thefe treafon, and
the Commons have impeached perfons guilty of
fuch crimes for high treafon -, I fee no juft objec-

tion why thefe Articles fhould not go up as they

are drawn : For notwithstanding what hath been
faid to mitigate the crimes contained in thefe Arti-

cles, I am of opinion, that the order made in the

King's Bench, about Printing, their warrants forfeiz-
ing of Books, their difmiffmg of Grand Juries, doth

tend to the fubverfion of the Government ; and hath

been, and ever ought to be, injudges, judged high

treafon. And therefore, that it cannot confift with

the prudence of this Houfe, nor the fecurity of the

Nation, that this perfon fhould be impeached of
lefs than high treafon : And therefore I move you,
that the articles may bs ingroffed.

Mr. Paul Foley.

Mr. Speaker ; Sir, we are not going about to

declare any thing treafon, but to offer our Articles,

and leave it to the Lords •, therefore moft of thefe

arguments would be more proper there : for we
only impeach, they are to be the Judges, whether
the matter be treafon or no. It is true, we ought
to be cautious what we do in it, becaufe it is not
proper that this Houfe fhould impeach a Man
for treafon, without having good grounds for it.

But is not the Order about Printing a kind of an Ail
of State to ferve in/lead of a Law ? Is not the ufe of
grand Juries-a very effential part of this Govern-
ment? and is not the difmiffmg of them, as this

Judge did, a way to render them ufelefs? Are not
his Warrants to feize Books and Papers, arbitrary ?
and doth not all tend to the fubverfion of the Go-
vernment ? And what better grounds fhould we
have for our proceedings ? I think the Articles are

well drawn, and ought to be ingroffed as they are.

Sir Richard Temple.

Mr. Speaker ; Sir, I cannot admit that Parlia*

ments, by impeachments before the Lords, can
make any thing treafon, but only fuch matters as

were treafon by common law, before the Statute

of Edward the third. And, I think, we ought to

be fo cautious of our pofterities, as not to prefs for

fuch precedents, left you put into the hands of the

Rrr Lords
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Lords a power, for which we may have caufe to

repent hereafter, but never get back again : For

the Lords do not ufe to part with thofe Powers they

once get. There are precedents by which it ap-

pears, that the Lords have attempted to make de-

clarative treafons alone, without any impeachment
from the Commons. Have a care how you. give

them encouragement to proceed therein 5 better

keep to the other way of making no declarative

treafons but by Bill.

The Articles were read, and Queftion put

:

Refohed, That the faid Sir William Scroggs be

impeached upon the faid " Articles ; and that the

fard Articles be ingroffed, and carrie'd up to the

Lords by my Lord Cavendijh.

Ordered, That the Committee appointed to ex-

amine the proceedings of the Judges in Weftminfter-

hall, and to prepare impeachments againft Sir Fran^

cis North, Chief Juftice of the Common-Pleas ; Sir

Thomas Jones, one of the Juftices of the Court of

King's Bench ; and Sir Richard Wefton, one of the

Barons of the Court of Exchequer, do bring in fuch

impeachments with all convenient fpeed.

After the Articles were brought into the Houfe
of Lords, the Lord Chief Juftice put in the fol-

lowing anfwer ; viz.

The Anfwer of Sir William Scroggs, Knt.

Chief Juftice of his Majefty's Court of

King's Bench; to the Articles of Impeach-

ment exhibited againft him by the Com-
mons of England, in the late Parliament

affembled.

«« f > H E faid Sir William Scroggs, by, and
" under proteftation, that there is no man-
" ner of high treafon, nor any overt-act. of high

" treafon, particularly alledged or expreffed in the

" faid articles of Impeachment, to which the faid

" Sir William Scroggs can, or is bound by Law to

" make any anfwer unto ; and faving to himfelf,

" (and which he prayeth may be faved to him)
" both now and at all times hereafter, all, and all

" manner of benefit and advantage of exception

" to the infuffkiency of the faid Articles, in point

« of law; as well for that there is no overt-act

" of treafon expreffed therein, as for all other

" the defeds therein appearing ; for the Plea thereto

" he faith ,.,that he is in no wife guilty of all or
" any the crimes, offences, or mifdemeanours,
" of. what nature, kind, or quality foever, by the
" faid Articles of Impeachment charged upon
" hira, in manner and form, as in and by the faid

" Articles is fuppofed ; which he is ready to aver
" and prove, as this honourable Houfe fhall a-
" ward ; and humbly fubmitteth himfelf, and the
" juftice of his caufe, to this moft honourable
" Houfe : and prayeth to be difcharged of the
" premifes, and to be hence difrniffed and acquit-

" ted of all the matters, crimes, mifdemeanours,
" and offences, in and by the faid Articles of Im-
" peachment charged upon him, &c.

W.' Scroggs.

After this, a Petition of Sir William Scroggt

was read.

To the Right Honourable the Lords Spiritual and
Temporal, in this prefent Parliament affembled ;

The humble Petition of Sir William Scroggs,

Knt. Chief Juftice of his Majefty's Court of King's

Bench ; fheweth,

THAT your Petitioner, the laft Parlia-

ment,' was impeached before your Lord-
fhips, by the Houfe of Commons, of feveral

Articles ftiled high treafon, and other great

crimes and mifdemeanours.
" To which your Petitioner hath now, with the

firft opportunity, put in his anfwer to this ho-

nourable Houfe.
" Your Petitioner humbly prays, that your.

Lorfhips would be pleafed to appoint the

Houfe of Commons to reply, that fo a conve-

nient day may be appointed for the hearing of

the Caufe ; that your Petitioner may no longer

lie under the reproach of the word high-trea-

fon."

And your Petitioner, as in duty bound, fhall

ever pray, &c.

W. Scroggs.

Ordered, That the copy of this Anfwer and Pe-

tition fhall be fent to the Houfe of Commons.

But the Parliament being foon after prorogued,

this affair was dropped. However, the Lord
Chief-Juftice was removed from his high Station,

and allowed a penfion for life.

XXXV.
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XXXV. T{ie Report from the Committee of the Commons
in Parliament, appointed by the Honourable Houfe of Commons, to con-

sider the Petition of Richard Tho?npfon of Brijiol, Clerk ; and to examine
Complaints againft him. And the Refolution of the Commons in Parlia-

liament upon this Report, for his Impeachment of High Crimes and Mif-

demeanours ; Friday, December 24, 1680. 32 Car. II.

The Report from the Committee of the Com-
mons in Parliament, appointed to confider

the Petition of Richard Thompfon, and to

examine Complaints againft him.

At the Committee appointed to take into confederation

tbs Petition of Richard Thompfon, Clerk; and

to examine tbe Complaints againft bim.

|N the firft place, the Committee
read unto the faid Thompfon, the

heads of the Complaints againft

him ; which (for the moft part) he

denying, defired to have his accu-

fers brought face to face : Where-

upon the Commiuee proceeded to the examination

of witncffes, to prove the faid complaint.

The firft witnefs examined, faith, That there be-

ing a great noife and rumour, that Mr. Thompfon,

had prepared a Sermon to be preached on the thir-

tieth of "January, 1679, the faid witnefs went to

the faid Sermon, and did hear Mr. Thompfon pub-

lickly declare, that the Prefbyterians were fuch per-

fons, as the very Devil blufh'd at them ; and that

the villain Hampden grudged, and made it more

fcruple of confcier.ce, to give twenty millings to the

King, for fupplying his neceffities by Ship-money

and Loan, which was his right by Law, than to

raife Rebellion againft him. And that the Prefby-

terians are worfe (and far more intolerable) than

either Priefts or Jefuits.

Tbe fecond faith, That hearing a great talk and

noife fpread of a Sermon to be preached by Mr.

Thompfon, on the 30th of January, 1679 •, he was

minded to hear the fame, and accordingly did ; at

which he writ fome notes : amongft which, he faith,

that Mr. Thompfon openly preached, that the Devil

blufh'd at the Prefbyterians ; and that the villain

Hampden grudged more to give the King twenty

(hillings, which was his juft due by Law (Ship-

money and Loan) than to raife Rebellion againft

him'1
, and that a Prefbyterian Brother, qua talis,

was as great a Traitor by the Statute, as any Prieft

or Jefuit whatfoever.

That he heard, that Mr. Thompfon faid, that he

hoped the Prefbyterians would be pulled out of

their houfes, and the Goals filled with them : and

wifh'd their houfes burnt.

Vol. VII.

The third faith, That he was cited to the Bifhop's

Court, to receive the Sacrament laft Eafter; but
being out of town at that time, did receive it at a

place called Purl in IFiltJhire ; and that a month
afrer he came home, was again cited to the faid

Court ; and he did accordingly appear, and told

the Court, that he hoped his abfence and bufinefs

might be accepted for a lawful excufe; upon which

Mr. Thompfon immediately faid, that they would
proceed to excommunicate him. Upon which, this

Infoimant produced his certificate, of which the

Chancellor approved, and faid it was lawful. Here-

upon Mr. Thompfon faid, that his receiving the Sa-

crament from any other Minifter, than the Mini-

fter of the Parifh wherein he dwelled, was damnation

to his Soul j and that he would maintain this doc-

trine.

The fourth faith, That being at Briftcl-Fa\r, he

heard a great talk and noife of a Satyr-Sermon pre-

pared, and defigned to be preached by Mr. Thomp-

fon againft the Prefbyterians, on the 30th of Ja-
nuary, 16 79 ; and that very many reforted to hear

him : in which Sermon, the faid Mr. Thompfon de-

clared and faid, that there was a great talk of a

plot : but (fays he) a Prefbyterian is the man ; and
further added, that the villain Hampden fcrupled to

give the King 20 s. upon Ship-money and Loan,
which was due by Law, but did not fcruple to raife

Rebellion againft him.

The fifth faith, That Mr. Tbompjon, in a Sermon
preached the 30th of January, 1679, did fay, that

the Prefbyterians did feem to outvie Mariana, and
that Calvin was the firft that preached the King-kil-

ling Doclrine ; and that after he had quoted Calvin

often, faid, if this be true then, a Prefbyterian-

Brother, qua talis, is as great a Traitor as any Prieft

or Jefuit : and that then he condemned all the Pro-
ceedings of Parliament.

The ftxlh faith, That he the faid Mr. Thompfon^

had ur.cer'd many fcandalous words concerning the

Act for burying in Woollen ; affirming, that the ma-
kers of that Law, were a company of old Fools and

Fanaticks, and that he would bring a School-boy,

fhould make a better Alii than that, and confirue it

when he bad done.

Tbe feventh faith, That Mr. Thompfon, in a Ser-

mon by him preached (while Petitions for the fit-

ting of this Parliament were on foot) fpeaking of a

ftcond Rebellion by the Scotch, who had framed a

R r r 2 for-
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formidable Army, and came as far as Durham, to

deliver a Petition forfooth ; and that they feemed

rather to command than petition their fovereign to

grant; and comparing that Petition with the then

Petition on foot, greatly inveighed againft it, and

fcofftd much at it.

The eighth faith, That Mr. Thompfon (when the

Petition was on foot for the fitting of this Parlia-

ment) ufed at the Funeral Sermon of one Mr.

Wharton thefe words (pointing at the dead, faid)

that he was no Schifmatical petitioning Rebel, and

that by his inftigations, the Grand -Jury of Brijiol

made a prefentment of their defoliation againft peti-

tioning for the fitting of the Parliament ; that the

faid Mr. Thompfon had told him, that he was Go-

vernor to Mr. Narbor, when he was beyond Sea ;

and /aid, that he had been very often (and above

one hundred times) at Mais, in the great Church at

Paris, and ufually gave halt a Crown to get a place

to hear a certain Doctor of that Church, and that he

was like to be brought over to that Religion ; and

that when he went beyond Sea, did not know but

that he might be of that Religion before his return.

That he is very cenforious, and frequently cafts evil

afperfions againft feveral Divines at Brijiol of great

note,- viz. Mr. Chetwind, Mr. Standfajl, Mr. Crof-

man, Mr. Palmer, and others, faying, that fuch as

went to their Lectures, were the brats of the De-

vil.

The ninth faith, That Mr. Thompfon in his preach-

ing inveighed bitterly againft fubferibing Petitions

for fitting of this Parliament, faying, that it was

the feed of Rebellion, and like to Forty-one ; and

that the Devil fet them on work, and the Devil

would pay them their wages ; faying, that before he

would fet his hand to fuch Petitions, he would cut

it off, yea and cut them off.

The tenth faith, That about two years fince, be-

ing in the Chancel of St. Thomas's Church in Brijiol,

where Queen Elizabeth's Effigies is, Mr. Thompfon

pointing his finger to if, faid, that fhe was the worft

of women, and a moft leud and infamous woman •,

upon which, this Informant replied, he never heard

any fpeak ill of her: thereupon Mr. Thompfon faid,

fhe was no better than a Church-robber, and that

Hen. VIII. begun it •, and that fhe finifh'd it.

The eleventh, Rowe, faith, That in the year 1678,

he waited on the Mayor to Church, and that Mr.
Thompfon, who was there, railed at Hen. VIII. faying,

he did more hurt in robbing the Abby-lands, than

he did .good by the Reformation. That after din-

ner, Mr. Thompfon comes to this Informant, and

claps his hands on his fhoulders, faying, Hah, boy,

had Queen Elizabeth been living, you needed not to

have been Sword-bearer of Brijiol. The faid Rowe
afked him why ? He replied, fhe loved fuch a lufty

Rogue (fo well) as he was ; and he would have been

very fit for her drudgery at Whitehall.

The Twelfth faith, That he heard a great noife of

a Sermon to be preached by Mr. Thompfon on the

30th of January, 1679, to the fecond part of the

fame Tune; and that he was prefent at the fame

Sermon, in which Mr. Thompfon faid, there was a

great noife of a Popifh Plot, but, fays he, here is no-

thing in it but a Prefbyterian Plot ;' for here they are

going about to petition for the fitting of the Parlia-

ment, but the end of it will be to bring the King's

head to the block, as they have done-his father.

The Thirteenth faith, That in January laft, or

thereabouts, there was a Petition going about for

the fitting of this Parliament, when Mr. Thompfon,

in Redcliff Church, in his Sermon faid, it was a fe-

ditious and rebellious Petition, and rather than he

would fign it, his hand fhould be cut off.

The fourteenth faith, The 8th day of April, he

_ going to pay Mr. Thompfon his due?, fpeaking con-

cerning the Meeters in private; Mr. Thompfon faid,

he would haul them out, and fill the Goals with

them, and hoped to fee their houfes a-fire about
their ears in a fhort time ; and this he the faid

Thompfon doubled again and again.

The fifteenth faith, That about December, 1679,
Mr. Tt ompfon came to vifit his mother, being
fick, and difcourfing of Religion, Thompfon faid,

if he were as well fatisfied of other things, as

he was of juftification, auricular confeflion, pe-
nance, extreme unction, and crifm in baptifm, he
would not have been fo long feparated from the
CatholickChuich. And further affirmed, that the
Church of Rome was the true Catholick Church.
Fie further endeavoured to prove extreme unction
and auricular confeffion, as well as he could out of
the Epiftks. Further, he hath heard him fay, the
King was a perfon of a mean and foft temper, and
could be led eafily to any thing, but yet a Solomon
in vices ; but that the Duke of l

r
ork was a Prince

of a brave fpirit, would be faithful to his' friends,

and that it was cur own faults that he was a Roman
Catholick, in that we fore'd him to fly into France,
where he embraced that Religion. About the fame
time, he the faid Thompfon laid the Church would
be militant; but. greatly commended the decency
of folemnizing the Mafs in France ; and thac it

- was performed with much more reverence and de-
votion than any other Religion doth ufe. He fur-

ther heard him fay, in a Sermon, ahout the time of
petitioning, he would rather cut off his hand than
fign it, and had many bad exprefiions of it ; that ic

was the feed of Rebellion, and like forty and forty-

one. And further, the faid Mr. Thompfon at one
Sandfcrd's fhop-door in Brijiol, fpeaking of Bedloe*

faid, that he was not to be believed, becaufe Bedloe
had faid he, meaning Mr. Thompfon, was at St.

Omer's, where Mr. Thompfon faid he was not ; and,
that Bedloe was of a bad life, and in many Plots,
and not to be credited in any thing he faid. And
that in another difcourfe he commended the Romijh
Clergy for their fingle life, and is himfelf fo; and
did at the fame time vilify and rail at the Englijh
Clergy for marrying; faying, it was better for a
Clergyman to be geit than to marry ; and that the
Calvinijls in France were letcherous fellows, and
could Icarce be two years a Prieft without a wife.

About the time, and after the Election of Sir John
Knight to this Parliament, Mr. Thompfon faid, he
was not fit to be believed, and as bad as any fana-

tick. Fie further faid in the Pulpit at St. Thomas's,
that after excommunication by the Bifhop, without
abfolution from the Spiritual Court, fuch a one was
furely damned ; and he would pawn his Soul for

the truth of it.

Evidence ended ; Mr. Thompfon after the evidence
given by every particular perfon face to face, was
asked to every one, if he had any queftions to afk

before they called another ? Who anfwer'd, he
fhould not fay any thing at prefent. When the

witneffes before-mentioned were all examined, Mr.
Thompfon being defired to make his defence, and
declare whether he were guilty of the matters laid

to his charge, did for the greateff part confefs

words fpoken to that effect ; and in other things

endeavoured to turn the words with more favour to-

wards
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wards himfelf ; but the witnefll-s being of great cre-

el ir, and many more being ready to have made

good the fame things, the Committee look'd upon

the bufinefs to be of a high nature, and therefore

ordered the matter to be reported fpecially •, leaving

it to the wifdom of the Houfe.

The Refolution of the Houfe of Commons, upon the

faid Report.

Refolved, Nentine contradicente,

THAT Richard Thompfon Clerk, hath pub-

lickly defamed his facred Majefty, preached

Sedition, vilified the Reformation, promoted Po-

pery, by afferting Popifh Principles, decrying the

Popifh Plot, and turning the fame upon the Pro-

teftants ; and endeavoured to fubvert the Liberty

and Property of the Subject, and the Rights and

Privileges of Parliament ; and that he is a fcandal

and reproach to his function.

And that the faid Richard Thompfon, be inf

peached upon the faid Report and Refolution of the

Houfe. slnd a Committee is appointed to prepare the

faid Impeachment, and to receive further inftruclions

againft him ; and to fend for Perfons, Papers, and

Records.

Mercurii, 5 die Januarii 1680.

A Petition of Richard Thomfon Clerk, in cufto*

dyof the Serjeant at arms attending this Houfe, was
read.

Ordered, That the faid Serjeant at arms be im-
power'd to receive fufficient fecurity, for the forth-

coming of the faid Richard thomfon, to anfwer to

the Impeachment againft him.

Jan. 10. 1680. The Houfe was prorogu'd, which
put an end to the intended Impeachment.

XXXVI. The Great Cafe of Monopolies, between the

Eaft-India Company, Plaintiffs, and Tbo. Sandys, Defen-

dant : Whether their Patent for Trading to the Eaft-Indies^

exclufive of all others, is good ? 35 Car, II. 1683.

eW?5>3J&^y9<
I
H E Eaft-India Company having a

) i'atent granted them of the fole

?-Trade to the Eaft Indies exclufive

of all others; commenced a fuit

againft Mr. Sandys for trading

thither without licence , in which

cafe, thelbllowing Arguments were made, viz.

Mr. Holt * (afterwards Lord Chief

Juftice) his Argument.

The Governour and Company of Merchants of

London, trading to the Eaft-Indies, againft

Thomas Sandys, de Term. Mich. 35 Caroli

zdi, Rs. Rot. 126.

TH E Defendant comes and prays Oyer of the

Letters Patent, which are fet forth, as we

have declared and pleaded.

To this Plea the Plaintiffs have demurred. My
Lord, I do conceive the general queftion in this

cafe, will be this, Whether or no an action lies by

the Company upon this Charter ; for that the De-^

fendant not being a member of the Company, has

traded into the Eaji-lndies without licence of the

Company? My Lord, I think there may be two
queftions made in this cafe, firft, whether or no
this Grant of the King to the Company, to have the

fole trade to the Indies, exclufive of all others his

Subjecls, whether that be a good Grant. Secondly,

Suppofing it to be a good Grant, yet whether or no
it does reft fuch an intereft, liberty or franchife

in the Company, that an a&ion may be brought

and maintained by them againft any perfon trading

to the Eaft-Indies ; who is not qualified by this

Charter. My Lord, for the firft, I do humbly
conceive that this Charter granted to the Com-
pany to have the fole trade to the Indies exclufive of

all others is a good Grant ; and my Lord I fhall

endeavour to make it appear to be a good Grant
from thefe confiderations. Firft, my Lord, from
the confideration of the perfons that are to be tra-

ded withal, and they are Infidels, and not Chriftians.

Secondly, my Lord, from the confideration of Fo-
reign Trade itfelf, how and in what nature by Law,
it may be reftrained by the King's royal Power.

And

* Tjie Six following Arguments in this Great Cafe, were copied from the MSS. of Samuel Pepys, Efq; (Secretary to the Ad-

miralty) in Magdalen College Cambridge. Thefe Arguments are of great concern to the Publick in general, and to every in-

dividual Man in this Kingdom, either immediately or by confequences, fince Trade is the Life of a Nation ; and muft be of

great Service to the Piofeflbrs of the Law, to (hew on what grounds and reafons the Cafe was adjudg'd. And the Proceedings

on the Quo Warranto in State-Trials, Vol. 4. P. 769. having been found ufeful to the gentlemen of the Law, is the reafon why
thefe Arguments ;

(<ho' not fo properly a Trial) fpoke by Tome of the greateft Men that ever appear'd at the Bar, are here

The Arguments of Bolt, Treby, Finch, Pollexfen, and Sawyer, are very briefly abridg'd in Skinnei's Reports. But the Argu.

ments of Mr. Williams, and the Lord Chief Juftice Jefferies, are not mentioned there.
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And in the thirl, place confider the circumftances

and particulars of this Grant made to the Company
in this cafe.

My Lord, for the firft, that does relate to the

perfons to be traded with, they being Infidels and

not Chriftians ;• I do conceive that by the law of the

land, no fubject of England can trade with Infidels,

without licence from the King ; or at lead it is in

the power of the King to prohibit it, and for this

very reafon, becaufe Infidels are by the Law taken

notice of, and the Law hath adjudged them to be

perpetual enemies : the Law hath fet a mark upon

them, and they are ufed as all other enemies are.

And fo, 7 Rep. 17. 6. the exprefs words of my
Lord Coke are in Calvin's cafe ; fays he, Infidels,

are perpetual enemies. Reg. 282. That fets forth

the Writ of Protection, that was given to the Prior

and Brothers of the Hofpital of St. John at Jeru-

falem, that it was ufed for the defence of the Church,

contra Chrifti & omnium Chriftianoruni inimicos,

12 H. VIII. 4, If a man do beat a man out-

lawed, a Traitor, or a Pagan •, and they bring an

action, he may plead his being a Pagan •, and in

abatement of his action : I mention this my Lord,

to (hew what opinion the Law has of thefe people,

judging of them to be enemies as they are Infidels ;

and for that reafon has excluded them from the be-

nefit of the Law, and the common Juftice the Nation

affords.: and from that it may be inferred, that fince

the Law hath excluded them from common Juftice,

furely the Law will not allow an intercourfe or inti-

mate correfpondence with fuch perfons to the fub-

jects of England. And, my Lord, this is grounded

upon the care that the Government hath, or ought

to have by the conftitution of the Government it-

felf of the Chriftian Religion, which I conceive is

the main end of Government. The profeffion and

prefervation of Chriftianity is of fo high a nature,

that of itfelf it fuperfedes all Law : if any Law be

made againft any point of the Chriftian Religion,

that Law is ipfo fatlo void. Why ? Becaufe it is

made againft the prime and original end of Govern-

ment. If the King conquer a Chriftian country, their

Law continues till it be altered by the King ; but if

he conquers a Pagan country, the Law ceafes ipfo

fatlo to be Law ; for the Law of Infidels is contrary

and repugnant to the Chriftian Religion. Why
then if the Chriftian Religion have the prevalence in

Chriftian countries, there muft be fome means pro-

vided by the Law, whereby the King may have a

power to preferve it : and there is nothing more
dangerous to the right Religion, than for the pro-

feflors of that Religion to have commerce with Pa-

gans •, we' read how the Children of Ifrael were per-

verted from the true Religion, by converfe with the

Nations round about them, in the book of fudges.

And Grotius de hello & pace Lib. 2. Chap 15. Pa-

rag. 11. fays, Cavendum eft enim ne nimia commix-

turatio contagium adferat infirmis, quamobrem utile

erit, Sedes diftingui Jicut Ifraelita feorftm abAsgyptiis

habitarunt.

The Government is to take care that there is not

an infection, by correfpondence with Infidels-, my
Lord, 'tis not to be doubted but that the King is to

have a care of the Chriftian Religion. In old times

of Popery, Bratlon, Lib. 2. Ch. 24. the King of

England-, (ays he, is Dei Minifter ci? Vicarius ; & 5.

ch. Bratlon, Jus publicum eft quod ad Statum.

This is looked upon to be part of the Jus publi-

cum, the care of Religion and facred things, and

the propagation thereof; why then, my Lord, if

this be true, then 'tis lawful for the King to take

care and ufe his Royal Authority, to prevent all

his fubjects from being perverted. My Lord, I

think 'tis plain by the Writ of Ne Exeat Regnum*
that fays the King may prohibit any perfon from
going beyond Sea. Why ? for the defence of the

Realm ; that is a fufficient reafon, it is not in the

power of the party to litigate it with the King, but

he muft fubmit. Now always Religion is firft to be
regarded ; fecondly^ the defence of the Kingdom

;

and thirdly, the Trade thereof. Now, My Lord,
the fubjects of a Chriftian Prince going to trade

with Infidels, being in their company, that may be
dangerous tithe State and Religion ; fo that it muft
neceffarily b.; in the power cf the King to controul it.

Hob. 217. Curleon's cafe, it was adjudged that

an Information did lie at the Common Law, before

any Statute-, againft any perfons that fhould tranf-

port Coin, becaufe 'tis againft the Policy and State

of Government, that money fhould be tranfported ;

now if it be againft the Policy of ftate to trade

with Infidels, by the fame reafon that ought to be
rcftrained. - In the next place, I will confider foreign

trade, and whether the fubjects of England have

right to fuch a foreign trade, that they can ad libi-

tumtradz without any controul ; and I conceive they

have not.

Firft, My Lord, I conceive that the liberty and
right Of a foreign trade, depends upon agreement
and contract with foreign Princes, in whofe coun-
try the trade is ; and if fo be it do depend upon
agreement and amity with the Prince ; then have
not the fubjects of England fuch an uncontroulable

right, of trading, becaufe it depends upon the acci-

dents of Peace and War ; which, if there were fuch

a right, it could not. 30. ch. Magna Charta, omnes

Mercatores, nifipublice antea probibiti fuerunt, habe-

ant falvum & fecurum condutlum exire de Anglia &f

venire in Angliam, &? morariZS ire per Angliam pra-
tcrquam in tempore guerre. Then he goes on further,

if there happen to be War with a foreign Prince,

and the Kingdom of England, and the Merchants
of that Country be found in England ; this fhews

that War is an interruption of the Commerce. 12

H. 7. ch. 6. my Lord, that Statute recites, that the

Merchants-Adventurers inhabiting within the city

of London, and divers parts of England, had free

paflage, 65V. into divers parts of Spain and other

places, that were in league and amity with our

Kingdom and Sovereign ; fo that it appears tnac

league and amity is the foundation of Commerce.
Selden, in his Mare claufum, fays the rights of

trades are founded on the covenants of Princes; what

is the reafon?. left the manners and morals of the

people fhould be corrupted by the example of fo-

reign Nations. My Lord, 2 Rolls Abr. 214. men-
tions the Parliament- roll of 1 H 5. wherein it is

faid, that the Commons did petition the King that

the Merchants of England, paying their cuftoms

and other duties, might have liberty to export their

goods to any place or country, notwithflanding

any proclamation to the contrary : and the King
fays he will be advifed, he would advife with his

Council. My Lord, from that time to this it ap-

pears that there was no complaint of the King's

proclamation as illegal, that did prohibit their trade ;

but they only pray that he would make an alteration

of the Law. But there were feveral proclamations

at that time to reftrain the fubject fiom trading

with foreigners, (therefore they defire he would
confent they might trade ;) but the King in that

cafe
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cafe did think fit to part with his power, but gives

the ufual anfwer in fuch cafes. My Lord, in the

next place it is neceffary, for the King to have power

to reftrain a foreign trade ; becaufe a foreign trade,

as the cafe may be, may be very inconvenient and

mifchievous : for 'tis well known, that if fo be the

importation of foreign Commodities do exceed the

exportation of domeftick, that trade is father a

grievance than a benefit ; fo 'tis faid, 2 Inft. 325.

And, my Lord, there has been fufficient appearance

of this matter of late days.

My Lord, the importation of Irijh cattle, by the

1 8th of this King, chap. 2. was declared to be a

nufance. So the 29th of King Char:;s f. the impor-

tation of French Commodities ; why this, my
Lord, is declared, the Statute does not enact it, but

declares it to be in itfelf a common nufance : why
now, if fo be a trade come to be a nufance, that it

is rather hurtiul than advantageous ; the King by

virtue of his prerogative is to defend the Nation,

and protect his Subjects from thefe evils, he has a

power to reftrain thefe evils ; efpecially when we

have the judgment of the Parliament, by whom
thefe things have been declared to be nufances xo

Rep, 1 4. 1 . In the cafe of the Ifle of Ely, the firft

Statute that was made concerning Sewers, was in

H. VI. 's time ; there was a queftion, that fince tlhere

was a thing fo neceffary as the taking care of the In-

undation with remedy there before any Statute, fays

the book, the King by his prerogative, as the foun-

tain of Juftice, might take care of it, tho' there

was no Statute then. My Lord, when foreign com-

r. • 1. i ties come to be an annoyance to the people,

the Law muft be defective, if the King had not a

power to reftrain them. But in this cafe here 'tis

only a regulation of Trade, a grant of it to the

Company ; and 'tis only fpecified how they fliall

manage that Trade, to the intent all people might

trade under the government as they ought to do :

and, I think, my Lord, it is well known, thar/if this

Company haa not fettled and eftablilhed a Trade

in the Indies, Mr. Sandys, nOr none of thefe Gentle-

men could have had an opportunity to do it. And
if they have liberty to interfere with the Company,
they would ruin the Company, and they themfelves

could not. trade ; but I know what objections will

be made againft me, even by the Defendants Plea.

My Lord, that 18 E. III. cb. 3. to-wit, that the

Sea (hall be open to all Merchants to part with

their Merchandize where they pleafe -, which, with

fubmiflion to your Lordfliips, cannot be taken fo

univerfally as they themfelves would have it. For

if you will take the words to be fo large, without

any manner of reftraint, you will make this Statute

to give liberty of trade to the King's enemies, for

they are Merchants. But, my Lord, the next an-

fwer I give to it, is this ; I conceive the true mean-

ing of the Statute is, that the Sea ihould be open

without paying any extraordinary duties, but what

might juftly be impofed : that is, that none mould

pay any duty or cuftom for Navigation, but only

the due cuftom, that is, when they come into Port.

And fo I muft compare that Statute with Magna
Cbarta, 30 cb, omnes Mercatores nift publice antea

prohibit! fuerint, habeant /ahum &fecurum conducluni

exire de Anglia & venire in Ahgliam, &c. fine malls

toluetis; fo that they have liberty allowed in this

cafe to trade without unlawful exactions. But, my
Lord, in the third place, fuppofing this Statute to

be taken as general, as I know the other fide endea-

vours it lhouid, yet -ft cannot extend to this cafe ;

for I think they can hardly make it out, that at that

time there was any trade drove with Infidels, but

the trade was drove with Chriftians : why now, if

there was not fuch a trade had at the making of that

Stanrte, W( . .aft not extend the Law to this ca!e,

whit' roni the reafon of trade in other

cafes. Tftat triefe was none, I think appears plainly

by Hiftory ; Hollingjhed's Hiftory of England, 163,

whereas, fays he, in times palt, the chief trade was

in Holland, Portugal, &c. now, fays he, men not

being content with thofe journeys, they have fought

out the Eajl and li'ejl Indies, and have made now
and then fufpicioUs Voyages. And it appears by the

Statute of H. VII. that I mentioned before, that the

anrient trade of England confided with near Coun-

tries, and fo the trade was at the time of the making

of this Statute.

My Lord, I do obferve as to the Cafe I reported

before, when the Commons did petition the King,

that they might have liberty to trade notwithftanding

any proclamation ; Rolls Air. 214. they were not of

an opinion at that time, that this Statute did extend

to Merchants, to give them liberty to trade every

where at their will and pleafure ; if they had, they

would have infift^d upon it, and urged it to the

King, that whereas there was a Statute gave them

free liberty, therefore defire the law might be ob-

ferved : but they do riot deny, no they tacitly ac-

knowledge the King had fuch a power.

My Lord, it does appear what the ancient trade

of England was by the Cuftoms ; for at the Common
Law there was no Cuftom but in three things, Wool,
Woolfell and Leather ; thefe are the Cuftoms that

Were due to the King by Common Law : indeed,

there was foreign Cuftom, but that was for a foreign

commodity, and was prize ; Dyer 165. 2 Inft. 52,
ti? 43. Davies, Rep. 8.

Now, my Lord, if fo be the trade of the Nation

had confifted of other commodities, it may be fup-

pofed, there would have been cuftom paid for them
afterward's •, in Ed. I i I. 's time, when new Trades
were introduced, we find A<fts of Parliament made
for raifing new Cuftom ; therefore fince no Cuftom

. was paid, but thefe antient Cuftoms, we may fuppofe

the trade of the Nation moftly confifted of thofe

commodities. Filzberbert, nat. br. 85. Dyer 165*

Merchants as well as others may be prohibited from
going out of the land, or any perfon whatfoever ;

and Davies, Rep. fol. 9. b. gives one reafon why the

King did permit the Merchants to trade, when it

was in his power by Writ of Ne exeat Rcgnum, or

a proclamation, to put a flop to them.

My Lord, in many cafes, When the doing of an

Act may be to the publick detriment, the King
hath power to reftrain it, and it cannot be done
without the King's licence : Co. Lit t. fol. 5. a Subject

can't build a Caftle, or other Fortrefs defenfible,

without licence of the King ; why? becaufe it may
be dangerous. Why then ihould a Subject trade with

an Infidel Country, without licence from the King?
for by trading with Infidels they indanger their Re-
ligion. And therefore, as it requires licence to

build a Caftle, tho' a man otherwife might law-

fully do it upon his own ground ; fo for the faros

reafon does it to trade "with Infidels, '9 Rep. 87. b.

2 Inft. 199'. A man cannot indole his ground to

make a Park without licence of the King ; in that

cafe he takes nothing from any body, but fuch in-

clofing and turning profitable ground into a place

of pleafure, m.iy be of pubiick confequence, and
therefore cannot be done without the King's licence,

11



49 6 36. The Great Cafe of Monopolies. $5 Car. IL
11 H. VII. 23. If two men play at fword and buck-

ler, and one kill the other, that is felony. But if

they play with licence of the King, that is not felo-

ny ; fo that the King hath power to prohibit, and by

his command make that unlawful, that otherwise

would be lawful. For the King may command a

man, by his Writ, to ftay in the Kingdom, and if

he go contrary to the King's Writ or Proclamation,

in that cafe the King may feize all his Lands for the

contempt, as in the cafe of Sir Francis Inglefield: fo

that as the King may govern the trade of the Nation

in regard it may be mifchievous, the King may hin-

der it, when it will be apparently mifchievous.

In the third place, I (hall confider the Grant; and

the Grant hath thefe things in it. 'Tis a Grant to a

Company, that they and their children fhall trade to

the Indies, notwithstanding any ftatute or diverfity

of Faith or Religion ; and that they fhould have the

fole commerce and trade there. There is a prohi-

bition to any of the King's fubjects to trade there

without licence. Now, my Lord, this Grant I

take to be good ; for, my Lord, tho' it may not in

itfelf be lawful without the King's licence, yet it is

in the power of the King to make it fo. And for

this reafon can the King make an alien a denizen.

The reafon of the Law, why an Alien is uncapa-

ble to purchafe lands here, is becaufe 'tis against the

policy of the Land for to fuffer a Foreigner to come
into England and enrich himfelf with the lands and

goods of the Kingdom, yet the King may cure this

incapacity ; but notwithstanding he be made a Deni-

zen, yet does he remain an Alien ftill, and subject

to that Prince from whence he came ; Dyer, 3 cb.

B. So that notwithstanding it may be dangerous

for an Alien to have land, yet the King is entrusted

with it, and he may give this Alien liberty to pur-

chafe land.

My Lord, it is, as I have obferved, unlawful to

tranfport the Coin of England -, yet the King may
give leave to tranfport Coin, as there is a precedent

5 Car. I. of a licence to tranfport 10,000 /. So, my
Lord, for the trading with Infidels, tho' in itfelf it's

against the policy of the Government ; that is, for

the .subject to have an uncontroulable liberty to trade

at their pleasure ; yet the King, who is entrusted

with the administration of the Government, may
give authority to do it. And there is a great deal of

difference between trading in a Company, and

trading out of a Company: if they trade in a Com-
pany, they trade under the Government of England ;

if they trade out of a Company, then they trade out

of the Government of England, and out of its .pro-

tection. This Company is incorporated and made
to have the government of this trade ; they being

Christians, no question, are to take care of the

Christian Religion ; and to take care that their A-
gents and Factors that trade under this constitution,

keep up to that Religion they profefs; but cer-

tainly it is quite another thing when people trade of

their own head, there they converfe only with Infi-

dels, they cannot have Divine Offices.

My Lord, it has been objected, Oh, but fay

they, if the King give a licence to fome, tho' they

cannot do it without the King's licence, yet the King

having difpenfed with this Law, this difpenfation

(hall have an univerfal influence, and give licence to

others.

My Lord, it feems to me a very strange infe-

rence ; they acknowledge that make this objection,

that without the King's licence, beyond what it is,

where the King hath qualified his Grant folely to

the Company and their Factors, they would have it

extend to all the people of England. I think 'tis

the first time that ever the King's licence, or autho-

rity that he gives, fhould be extended beyond itfelf.

But, my Lord, the great objection will be, that

this is a Monopoly, and therefore the Grant is void

in Law •, with fubmiffion, I think, it is none, and
I hope I have faid fomething already to prove it to

be none, and it does not come within the definition

of a Monopoly, 3 Injlit. 181. A Monopoly is an
institution or allowance of the King, by his Grant,
Commission or otherwife, to any perfon or perfons

bodies politick or corporate, of or for the fole buy-

ing, felling, making, working or using of any
thing; whereby any perfon or perfons, bodies poli-1

tick or coporate, are fought to be restrained of any
freedom or liberty that they had before, or hindred

in their lawful trade: restrained of the freedom
they had before, that I think they cannot make out,

that they ever had any fuch freedom. They can-

not make out that they were in poffesfion of this

trade before, therefore this Charter does not restrain

them of any freedom they had ; then fay they, it

hinders others lawful trade.

My Lord, I have made it appear, that the trading

with Infidels without licence of the King is not a

lawful trade. But to go further, tho' the proof
lies on their fide, they having the affirmation •, yet

I hope to give fuch evidence, as is even as much as

can be expected in any cafe. In the 43d of Queen
Elizabeth, a Parliament was fitting at Weftminfiery
and at that very time there was a Charter granted to

this Company ; and a Charter that had thefe very
words, of having the fole trade exclusive of others;

and there had been another Charter granted before

of having fhe fole trade, 27th of the Queen.
Now in this Parliament, 43d of the faid Queen, the

Parliament fell very vigoroufly against Monopolies,

and brought in a great catalogue of them. Bur,

my Lord, I do obferve, that in all the catalogue,

and in all the debates of Parliament at that time,

there's not one word mentioned of the Eafi-India

Company's Charter, neither of the Charter of the

27th of the Queen, nor of the Charter of that very

Parliament. Nay, there is not fo much as mention

made of the Charter granted to any other Compa-
ny. My Lord, I have this from a Book that is

lately come out, Townjhend's Colletlion of Proceed-

ings in Parliament, 244, 245. there is the whole

catalogue of Monopolies, and the full debate of

them ; but as for any Charters of Corporations,

tho' there were many at that time, there is not the

least complaint.

My Lord, between the 43d of the Queen, and
the 20th of King James, is about twenty-three

years; in the 43d of the Queen, the difcourfe of

Monopolies first began in Parliament; and they

were considering, it may be fuppofed, all this time,

how to fettle the matter of Monopolies, and to de-

clare what were Monopolies. And after all this

long consideration, and fo great an agitation as it

had, they came to make the Statute of 21 Jae.
which feems to be a fettling and bounding the pre-

rogative of the Crown, and right of the fubject; it

does condemn Monopolies, and has thefe words,

all Monopolies, and all commissions for the fole buy-
ing, &c. or using of any thing within the King's
Dominions, why that is condemned. But, my
Lord, it does appear that the Parliament were fo

far from condemning the Charter of this Company,
or the Charter of any other Company, that there
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is an exprefs provifo that the Statute of Monopolies

mould net extend to any Company for the ordering

or managing of trade, tho' I think the words of

the Statute did not reach this cafe, yet they were fo

cartful, that they would have a provifo to fave this

and all other Companies. And, my Lord, there"

is a Statute 3 Jac. cap. 6. by the preamble of

which Statute, it appears that the King had granted

a Charter to divers Merchants to be a Company,

and to have the fole trade into Spain and Portugal,

excluding all others, that were not members.

The Statute recites the mifchief of liberty to all the

King's fubjeets to trade there: I obferve,'the Parlia-

ment did not condemn the Charter to be unlawful,

but took it to be good, and that nothing lefs than an.

Aft of Parliament could restore the liberty of trade

to the subjects againft the Charter; for they do fay,

notwithstanding the Charter had given the fole right

of trade to the Company, yet it mould be lawful

for all people to trade there, notwithstanding that

Charter. Now, my Lord, I do think, that prac-

tice and ufage is a great evidence of the Law : I

fhall (how your Lordfhip fome precedents of fome

Charters, that have been granted to perfons of a

fole trade exclusive of others. 6 Feb. 26 Eliz. fhe

granted to Abraham Gilbert and his afibciates the

fole trade to China, prohibiting others 6 March,

27 Eliz,. there is a Patent to Sir Walter Raleigh to

difcover new Countries that were heathenifh and

under Infidels. 1 1 Sept. 23 of her Reign, there was

a Patent to divers Tar^-Merchants to have the fole

trade to Turky, excluding all others. \ft of Jan.

34th of the Queen, a Charter granted to the Turky-

Company. 5 "July, 27th of the Queen, there were

Letters Patents granted to certain Noblemen and

Gentlemen to trade into Barbary, and that during

twelve years none fhould trade there, but they,

their Agents and Affigns. 30 Eliz. a Patent

made to the Merchants of Exeter, to have the

fole trade to the Rivers of in

Guinea ; 34th of the Queen, another Patent to Gre-

gory and Pope, to have the fole trade to Guinea. My
Lord, all thefe I have now quoted, I have caufed to

be examined on the Rolls, and are to be found there.

2. Brownkw 296. there it was held by my Lord
Coke, that no lubject ought to trade to an Infidel

Country without licence of the King, for fear of

being preverted from the Christian Religion ; this

my Lord Coke fays, and he fays he had feen an an-

cient precedent of a licence. More 6y$, Darcy and

Allen. Justice Dodderidge (that I think was only

then Serjeant) argues against the Patent, but he

did agree that a Grant to a Company to have the

fole "trade with Infidels is a good Grant, and the

King by his prerogative might restrain his fubjects

from it : he admits a Patent for fole Printing was
good ; why, becaufe the publick was concerned.

My Lcrd, the Parliament of late time have been

fo- far from looking upon the Eaft-lndia Company
to be a Monopoly, that they have declared it to be

for the good of the Kingdom ; 14th of this King,
chip. 24. in the preamble 'tis recited.

Now, my Lord, I hope I have made good, that

the King has this power both by precedents, by au-

thority s, and opinions of Lawyers ; and alfo the

judgment and the opinion of the Parliament : And
that it was never condemned, and fo I conclude this

first point. The fecond point, my Lcrd, in the

next place, which 1 fhall be very fhort upon, for

that it will be confequential to what I have endea-
voured to prove before ; that is, fuppofing it to be

Vol. VII.

a good Grant, whether if any perfon do trade to the

damage of the Company, 'tis a good ground for an

a&ion.

Firft, I do think the Company have,, and 'tis ve-

ry plain they have an inheritance, and 'tis a fran-

chife and liberty they could not have, unlefs they

had the King's Grant, and others excluded from it

;

then it does agree with all the cafes of this nature ;

wherever the King grants a franchile to one, and
another perfon violates the franchife, the King's

Patentee may have an action of the cafe, againft

the perfon that does interfere or violate the fran-

chife. 22 H. VI. 14. 11 H. IV. 47. fuppofing

the King grant a man a Fair or Market, if any

man fet up another Fair or Market, tho' with the

licence of the King, yet he that has the Grant fhall

have an action. Now the Eaft-lndia Company are

to be at great charges, nay there is a trust repofed in

them, that they shall trade, and carry on this trade

for the good of the Company -,*fo that they are put

into a trade, and are obliged to carry it on. The
Defendant hath no right ; if they have a right,

they fhall have a remedy againft any that invade it.

And for thefe reafons

Ipray your Judgment for the Plaintiffs.

Sir George Trehy, (afterwaids Lord

Chief-Juftice) his Argument.

The Governor, and Company of Merchants of

London, trading into the Eaji-Indies, againft

Thomas Sandys. Trin. 35 Caroli Secundi

Reg. Rot. 126.

May it pleafe your Lord/hip,

I
Am of Counfe.1 in this cafe with Thomas Sandys

the Defendant. The Cafe arifes upon a Charter

fet forth by the Plaintiffs, and a Statute pleaded

by us ; and it is as Mr. Holt has opened it. Only
I fhall, for my purpofc, open it a little more than

he did.

It is a fpecial action on the cafe, declarative •,

wherein the Plaintiffs declare, that King Charles II.

our prefent King, by his Letters Patents, bearing

date the 3d of April, in the 13th year of his reign,

reciting, that the Governor and Company of mer-

chants trading into the Eaft-Indies, had been of

long time a corporation, and enjoyed divers liber-

ties, privileges and immunities, by virtue of divers

Letters Patents and Charters, granted to them by

Q. Elizabeth, and K. James ; and the King being

informed, that divers diforcers and inconveniencies

were then lately committed, to the great prejudice

of the faid company, and interruption of their

trade : Whereupon they had humbly befought the

King, tq grant and confirm their faid Charter, with

fome alterations and additions, tending to the ad-

vancement and benefit of their trade.

The King gives and grants to them, that they

fhall be a corporation perpetual, to have fucceflion

and capacity, i£c. And further willed and grant-

ed, that they, and every one that was, or should

be of the company ; and their fons at their feveral

ages of 21 ; and their apprentices, factors, and

fervants employed by them, might, and mould
freely traffick, and ufe the trade of merchandize

by fea, by-fuch ways and pafljges then found and
difcovered, as they fhould think' fittest, into, and

S f f from
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from the Eaft-lndies ; and into, and from the

Iflands, Ports, Havens, Cities, Creeks, Towns and

Places of Afia, Africa, or America, or any of

them, beyond the cape of Bona Efperanza, to the

ftreights of Magellan ; as by the Court of the

Company fhall from time to time be limited and

agreed ; without any moleflation, impeachment or

difturbance, any ftatute, ufage, diverfity of reli-

gion or faith, or any other caufe or matter what-

foever ndtwithftanding, fo always the fame trade

be not undertaken, or addreffed, to any Coun-
try, Ifland, Port, Haven, City, Creek, Town, or

Place, already in the lawful and actual pofTeffion

of any fuch ehfiftian Prince or State, as at this pre-

fent is, or at any time hereafter fhall be in league

or amity with the King, his heirs or fucceffors,

and who doth not, or will not accept of fuch

trade.

And further grants, That they and their fuccef-

fors, and their factors, fervants, and affignees, in

the trade of merchandize for them, and in their

behalf, mail for ever hereafter have, ufe and enjoy,

the whole, entire and only trade and traffick, and

the whole, entire, and only liberty, ufe and pri-

vilege of trading and trafficking, and ufing the

feat and trade of merchandizing, to and from the

faid Eaft- Indies ; and to arid from all the Iflands,

Ports, Havens, Cities, Towns and Places afore-

faid.

And further grants to them, That the faid Eaft-

Jndies, or the Iflands, &c. fhall not be vifited, fre-

quented or haunted by any of his fubjects, during

the time that thefe Letters Patents remain in force,

contrary to the true meaning of the faid Letters

Patents, and the virtue of the prerogative royal.

Charging alfo and commanding, and prohibiting

all other fubjects, that none of them vifit, haunt,

frequent, or trade, traffick or adventure by way
of merchandizing into or from any part of the faid

Eaft-lndies, &V. unlefs it be by and with the li-

cence and agreement of the Company, in writing

firft had and obtained under the common feal.

Here the declaration makes a break, or flop,

and (b it would feem as if the refltaint and prohi-

bition were abfolute and general ; but upon Oyer

prayed of the Letters Patents, they being fet forth

in hac verba, it appears to be, fab modo, under the

following penalty, viz. Upon pain that every fuch

otherperfon or perfons, that fhall trade to or from
the Eaft-lndies, fhall incur the King's indignation,

and forfeiture and lofs of the goods, merchandizes,

and other things whatfoever, which fo fhall be

brought into this Realm of England, or any the do-

minions of the fame. As alfo the Ship and Ships,

with the furniture thereof, wherein fuch goods, mer-
chandizes and other things, fhall be brought or

found, the one half of all the faid forfeitures to be

to the King, his heirs and fucceflbrs •, the other half

to the Company. And further, all and every the

faid offenders, for the faid contempt, to fuffer im-
prifonment during the King's pleafure ; and fuch

other punifhments as to the King, his heirs and
fucceffors, for fo high a contempt, fhall feem meet
and convenient-, and not to be in any wife deliver-

ed, until they and every of them fhall become
bound to the Governor, in the fum of iooo/. at

leaft ; at no time then after to fail or traffick into

any part of the faid Eaft-lndies, &V. And further

grants, That the Company may grant and give

licence under the common feal, to any perfons to

fail and traffick to the Eaft-lndies ; and that the
King, his heirs and fucceffors, will not, during the
Letters Patents, give licence to any perfon to fail

or trade there.

By virtue of which Letters Patents they alledge
they have been, and are a corporation ; and have
had, eftablifhed and managed, and do ftill manage
a great trade of merchandize to the faid Eaft-lndies,
with the in habitants there; who at the time ofmak-
ing the faid Letters Patents, or fince, were not
chriftians, nor fubjects to any chriftian Prince or
State; but were, and are infidels, and enemies ofthe
chriftian faith ; and have fpent and laid out many
and great fums of money on that occafion.

And further fay, that the commerce and trade
aforefaid cannot be eftablifhed, managed or carried
on but per hujufmodi Corpus Corporatum, by fuch
a Corporation ; and that they ought to have and en-
joy the fole trade there, according to the form and
effect of the faid Letters Patents.

But the faid -Thomas Sandys being a fubjedt of the
King, and no member of the Company, nor fon,
apprentice, factor, fervant, or affignee, fufficiently

knowing the premifes, and defigning to prejudice
the Company, contrary to the form and effect of
the faid Letters Patents, after the making the
fame, and after the Company had fettled their

trade, 19 Jan. 34. Reg. did trade into the Eaft-ln-
dies, within the Parts, Regions, and Places above-
fpecified, beyond the promontory of Good-Hope,
on this fide the Streight of Magellan afcrefaid, in
certain Ports and Places, called Atcheon, Mechlopo-
tan, and Porta Nova, with a certain Ship, called
the Expeilation, without the licence, and againft

the will of the Governor and Company, and to the
prejudice, impoverifhment, and manifeft grievance,
and againft the form and effect of the faid Letters
Patents ; to the damage of the plaintiffs 1000 /.

The defendant prays Oyer of the Letters Pa-
tents ; whereupon they are fet forth in hac ver-

ba.

And thereupon the defendant pleads the Statute,

18 Ed. 3. Cap. 3. whereby 'tis enacted, That the

Sea be open to all manner of merchants, to pefs with
their merchandize where it fhall pleafe them.

Upon this the plaintiffs demur.

My Lord, 1 fhall not differ with Mr. Bolt in the
ftate of the controverfy, but make the fame two
points, viz. 1. Whether this Patent, as it purports
an exclufion of all other fubjects from this trade,

be good or void ? 2. Whether here be an apt fuir.

brought ?

In the firft place, I fhall not queftion but the

Patent is good, to make thefe perfons a corpora-

tion, and all the privileges and benefits they can
derive from being a body corporate, they may en-

joy, and apply them to trade if they will. Yet as

to this particular, I fhall obferve thus much, that

when fuch Charters of incorporation were firft taken

notice of in Q^ Elizabeth's and K. James's time,

they did not efcape the cenfure of learned men, who
forefaw the ill ufe of them. Co. Mag. Char. 540.
Three things which have fair pretences are mif-

chievous, 1. New Courts; 2. New Offices; 3. New
Corporations tradinginto foreign Parts, or at home*
which under the fair pretence of order and govern-

ment, in conclufion tend to the hindrance of trade

and traffick, and in the end produce Monopolies.

Rolls
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i. Roili Rep. 126. Juftice Dodderidge fays, thefe

things would overthrow the Realm.

In this argument I am fenfible I am to fpeak of

a tender point, the King's Prerogative-. But I fhall

treat it wich that regard and deference that I ought,

and as our Books teach us.

The prerogative is great ; but it has this gene-

ral and juft limitation, That nothing is to be done

thereby that Is mifchievous or injurious to the fub-

ject.

Finch's Law, 81, 83, 84. fpeaks highly of it,

as a matter divine. The King (fays he) carries

God's Jiamp, and has the Jhadow of God's excellencies

given him ; the power of God is always joined with

juftice ; for to do wrong, is not omnipotence, but weak-

nefs. So it is with the King ; he can be no wrong-

doer, he is all juftice ; therefore he has a prerogative

in all things that are not injurious to the fubjeSl, as be

may create Corporations, &c. (fays he). And fo fay

I, he may create Corporations, and this Corpora-

tion ; but for the fame reafon, he cannot add a re-

ftraint to all other fubje&s from exercifing this

trade.

I (hall lay for my foundation, that this Patent, as

to reftraining the trade, and excluding all other fub-

jecl:s, has the nature of a Monopoly, and is there-

fore void in that particular.

Mr. Holt and I are agreed on the defcription of a

Monopoly, which is made by my Lord Coke, Pla.

Coron. i8r, viz. an Inftitution by the King, by his

grant, commilfion, or otherwife, to any perfon, or

corporations, of or for the fole buying, felling,

making, working or ufing of any thing, whereby

any perfons or corporations are fought to be reftrain-

ed of any freedom or liberty they had before, or

hindred in their lawful trade.

And the like defcription is made in the pream-

ble of the Act concerning Monopolies, 21 Jac.

cap. 3. where it is alfo declared, That all grants

of Monopolies, and all other matters or things

whatfoever, any way tending to the inftituting,

erecting, ftrengthning, furthering or countenan-

cing of the fame, are altogether contrary to the

laws of this Realm, and utterly void, and of no
effeel ; and in no wife to be put in ufe or execu-

tion.

If therefore this trade to the Eaft-lndits be a law-

ful trade, then this Patent for the reftraining it, muft
be a Monopoly. The nature of a Monopoly con-

fifts in reftraining a common right ; it appropriates

to one, or a few, what others had the lawful ufe of

before.

I confefs, I did a little wonder to hear merchan-
dizing to the Eaft-Indies objected againft as an un-

lawful trade, and did not expeft fo much divinity

in the argument ; but to that I fhall endeavour to

anfwer by and by.

Generally fpeaking, merchandizing was always

reckoned a lawful trade ; every man might ufe the

fea, and trade with other Nations, as freely as he

might ufe the air.

And for this trade to the Eaft-Indies, it was law-

fully ufed before there was a Company, or elfe there

had never been a Company. This trade has been
long, but this Company is made by thefe Letters

Patents 22 years ago.

This is not diftinguifhed, nor diftinguifhable from
the reafons and rules laid down in the other cafes of
Monopolies.

I fhall chiefly infill upon two cafes in one book,
Coke 1 1 Rep. the Taylor of Ipfwich his cafe, fol. 53.
Vo l. VII.

and Darcy and Men's cafe, called the cafe of Mo-
nopolies, fol. 86. It is the main ground of both thofe

cafes that at Common-Law no man could be prohi-

bited to txercife his trade, for that is an avoidance

of Idlenefs, it helps to provide iuftenance for a man
and his family ; and 'tis a fervice to the King : and

the confequences of reftraining trade are pernicious,

as raifing prices of commodities and impoverilhing

men, bad commodities, i£c.

Now that foreign trade was underftood to be com-
prehended under this general rcfolution, I defire

your Lordfhip to look upon the report of the Tay-
lor of Ipfwich's cafe, in 1 Rolls rep. 4. where it is

faid, that no trade of Merchandize can be hindred by

Patent, and a Charter to hinder trade at Sea is void ;

as that a hundred men fhall have the fole trade or

the like.

The King's prerogative cannot make this good,

it is not lawful for a man to reftrain himfelf from his

trade, 5 Moor 242. 2 Leon. 210. a bond riot to ufe

his trade of a Dyer or a Smith is void, fo a bond

not to plough his land.

And fo a bond that a man fhall not go out of his

houfr, for a man muft ferve the King, and do his

duty with his liberty and his labour •, and if Mer-
chants and Mariners ftiould enter into a bond or a

covenant not to trade, or not to trade to the Eaft-

Indies, it were void. And if it be unlawful for a

man to reftrain himfelf from it, the King cannot re-

ftrain him.

Another reafon is, the King cannot by his Letters

Patents take away the fubjects property, and I do not

know a greater property than freedom of trade and

labour ; the King cannot take away fix-pence that a

man has got by his trade, much lefs can he take away

his whole trade : if the profit which a man gets by

his trade be his own, the liberty whereby he acquires

it is his own; otherwife the whole property of

Traders, were precarious.

Mr. Holt would expound the Statutes that are

pleaded, to fignify that the King fhall not lay an

impofii.ion upon Merchandize, though that be not

the true meaning of the Statute, yet even thatsfvere

fufficient for our purpofe, and will prove that the

King cannot totally prohibit a man to trade ; for if

he can prohibit abfolutely, he can prohibit fub modo,

and require that none fhall trade unlefs they pay fo

much and fo much for licence ; and fo by that

means he might lay that impofitionj which, it is a-

greed he cannot.

In Darcy's Patent there was a rent of a hundred

marks per annum, referved to the Queen ; and they

that drew, and they that argued that Patent, fup-

pofing the Grant of the fole trade to have been

good, made no doubt of the confequence, that the

refervation was good.

It is truly faid by my Lord Coke, Co. Mag. Cha.

47, & 63. that all Monopolies concerning trade

and traffick, are againft the Common-Law, and di-

vers Statutes •, and tis as truly faid by him, Co. Pla-

cita Coron*, 182. that though thefe Monopolies

were ever without Law, yet they were never with-

out friends.

Several attempts have been made for them, Mr.
Holt has cited fome ; for the moft part, they lurked

private, fometimes they have appeared in Courts of

Juftice, but there they have always been difap-

pointed.

Rot. Pari. 50 Ed. Ill, nu. 33. It appears there

had beerc a Patent granted to one Peachy, for the

fole felling fwect Wine in London : this concerned a

S f f 2 thing



goo 36. The Great Cafe of Monopolies. 35 Car. II.

thing of delicacy, and was a matter of fmall mo-
ment then ; yet the Patent was brought into Parlia-

ment,, and adjudged void, and the party punifhed.

Co. Mag. Charta 61. and Pla. Cor. 182. A Pa-

tent granted by Philip and Mary (in refpeft of Phi-

lip's landing there) that all Malmfeys mould be im-

ported at Southampton., and not elfewhere, adjudged

void. 14 H. VIII. was the College of Phyficians

erected by Letters Patents 5 wherein there was a

claufe, that none without their allowance, fhould

practice Phyfick irij or within feven Miles compafs

of London. Coke's, 8. Rep. p. 114. Dr. Bonham'%

cafe, but they were well advifed that that claufe in

the Letters Patents was void. And therefore 16 H.
VIII. they procured an Act of Parliament to make
good their Letters Patents ; and the very reafon of

making that Aft, was to give that force to that re-

ftraint, which could not be by the Letters Patents

only.

ifibjacobi, was granted a Patent for fole print-

ing of Law-books, the validity of which happen'd

to come in queftion in 1668, in Chancery-, between

the Patentees and fome Bookfellers, who had ac-

quired copies of Law-books to be printed* and it

was referred to all the Judges.

Many fpeeious real'ons were given to maintain it;

as, that the Invention of Printing was new, that it

concerned the State, and was matter of publick

care ; that it was in the nature of a proclamation,

and none could make proclamations but the King.

That the King had the making of Serjeants and Of-

ficers, and Judges. of Law; that they were printed

in a particular language and character, with abbre-

viations, &c. But rt was the opinion of all the

Judges, certified to my Lord-Keeper, that thofe

perfons who had acquir'd Copies fince the Patent,

could not be reftrain'd by the Patent from printing

ihem.

Lord Cbief-jujlice. It received another Judgment
in the Ploufe of Lords.

Sir George Treby. Not this ca-fcj my Lord.

But befides the Common-Law, our point is moft

ftrongly eftablifh'd by particular Statutes, and it has

been the wifdom and care of Princes and Parlia-

ments in all times to affert this freedom of trade.

Magna Charta, cap. 30. All Merchants_(if they

were not openly prohibited before) fhall have their

fafe and fure conduct to depart, come and tarry, to

buy and fell without any manner of evil toll, by the

old and rightful cuftoms, except in time of War.

It is true, as Mr. Holt fays, that this provides a-

gainft Mala tolueta, but 'tis plain too, that it efta-

blifhes their liberty of trading, and coming and go-

ing with their Merchandize.

My Lord Coke fays, indeed, that this refpects

Aliens only, but more- ftrongly proves that the

Englijh had this liberty ; for they would never have

extended it to Aliens, and have left the Englijh with-

out it. ,

From this exception (nifi antea publice probiti

fuerint) it cannot be inferred that the King may re-

ftrain his fubjefts from trade; for my Lord Coke in

his Comment, fob. 57. fays, that this prohibition mult

be intended by Act of Parliament, for that it con-

cerns the whole Realm, and is implied by the word

publice.

Befides that this prohition muft relate to Aliens

only, and that likely in refpeft of War too.

Subfequent Statutes make it moft clear, 2 Ed. III.

cap. 9. Merchants Strangers fhall go and come

7

With their Merchandize. 6 Ed. III. (Stat. 1,) cap. 1.

all Merchants, Strangers and others, may freely buy
and fell their commodities, from whence foever they
come, without interruption ; notwithftanding Char-
ters or.Ufage to the contrary. Which Charters and
Ufage (if any be) the King, Lords and Commons
hold to be of no force, as being to the damage of
the King and his great Men, and the oppreflion of
the Commons.

14 Ed. III. (Slat. 2.) cap. 2. All Merchants,
Aliens, Denizens and Foreigners (except thofe which
be of enmity) may without let, come with their
Merchandize, tarry and return.

25 Edw. III. (Stat. 4.) cap. 2. If any Charter,
Proclamation, Command, Ufage, Allowance or
Judgment be made to the contrary, it fhall be void.

28 Ed. III. (Stat. 1.) cap. 2. eftablifhes the like

freedom, as in the time of that King's Progenitors*
and there is ufed the word Englijh Merchants, as in

other Statutes the word Denizens.

1 obferve that it was then look'd upon as an an-
cient right* it having been in the time of his Pro-
genitors.

2 R. II. cap. 1. 1 1 R. II. cap. 7. and 16 R. II.

cap. 1. are to the like purpofe.

When there has been occafion to prohibit any
Merchandize, it has been done by Acts of Parlia-

ment.

27 H. VI. cap. 1. confirmed 28 H. VI. cap. 1.

prohibits Merchandize, growing or wrought within
the Dominions of the Duke of Burgundy, and the
like, 4.E. IV. tap. 5. till that Duke revoked his

Proclamation concerning our cloths.

3 E. 4. cap. 4. Forbids importing woollen caps,
cloths, laces, &'c. and many other Statutes of like

nature; whereof fome in his prefent Majefty's
reign, as concerning Irijb cattle, French goods, and
concerning our Foreign Plantations: all which were
vain and needlefs, if the King alone could have re-

ftrained the fame.

26 H. VIII. cap. 10. Gives power to the King
during his life, to reftrain or fet at liberty traffick

beyond Sea for certain Countries. Now Henry the

Vlllth, as my Lord Coke (Injt. co. 361.) obferves,

flood as high upon his prerogative, as ever any King
had done ; and would never have accepted his power
from a Grant of Parliament, if he had had a pre-

rogative of this nature before.

35 Eliz. cap. 7. It is enacted that the Queen may
prohibit tranfporting of corn, by proclamation

;

and fo it is 1 Jac. cap. 25. which fhews that a pro-

clamation, which is an Act of Prerogative, wasnoC
fufficient for the purpofe, without the authority that

was derived upon it from the Acts of Parlia-

ment.

My Lord, I fhall now anfwer Mr. Holt's Argu-
ments and Allegations, j

Firji, He fays, that by the Law of the land, no
fubjeft can trade with Infidels without the King's li-

cence.

But I fay this is gratis diblum, and I muft deny

the Law to be fo. ' He cannot find any Statute,

Judgment or Refolution in all our Law-books to

this purpofe.

All the authority he has is a cafual faying of a-

fingle Judge in Michelborn's cafe.

For in Darcy and Allen's, cafe, there is not a word
fpoken by Dodderidge, or any other concerning trade

with Infidels.

Dodderidge
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Dodderidge fays nothing of foreign trade •, cites

and affirms the Law of Mag. Charta, cap. 30.

Michelborn's cafe is in 2d. Brownlow 296. and it

is in thefe words. Hill. 7 Jacobi, in the Common
Bench, upon a motion made for confutation, upon

a prohibition awarded, it was faid by the Lord Coke,

that no fubject of the King may trade with any In-

fidels without licence of the King ; and the reafon

of that is, he may relinquifh the Catholick Faith

and adhere to Infidelifm. And he faid, he had feen

a licence made in the time of Edw. III. where the

King recited that he having a fpecial truft and con-

fidence that his fubjetts will not decline from his

Faith and Religion, licenced him ut fupra ; and

this did arife upon a recital of a licence, made to a

Merchant to trade to the Eaft-Indies.

Firji, To this (lender authority I anfwer,

If the Law had been according to this conceipti

there would have been much faid and done about it

in divers cafes j there would have been proceedings

againtt perlbns that had traded to Granada, (of

which the Moors loft the Dominion within thefe

200 years) to Barbary, to Turky, and other Infidel

places in Afia, Africa, or America, but we never

heard, or read of any till now.

Secondly, 'Tis an apocryphal cafej that Book,

called Brownlow, is of little authority, it was prin-

ted without approbation of the Judges, or any le-

gal licence.

And the conceipt is of lefs authority, it is lepor-

ted as diclum obiter, upon a motion, a cafual faying

of the Judge •, which the Clerk took, and likely

miftook, for it is no where faid in my Lord Coke's

own Books, though they are voluminous. And
the ground of his faying (if he did fay it) is, that he

had feen a licence in Edw. Hi's time ; but I cannot

learn that it has been feen by any man elfe. Nei-

ther Mr. Holt nor I can find it, nor does my Lord

Coke tell us where it was ; perhaps it was taken upon

truft, and miftaken, perhaps not authentick,

and perhaps a fufficient anfwer to it would have been

found in it : however, it was but one, and certainly

if the Law had required it, there would have been

more than one licence from the beginning of our

Records till that day.

Una Hirundo, &c.

Thirdly, The reafon there given makes ftrongly

againft this Charter ; the reafon is, left men ftiould

decline from the Faith •, fo that it feems there is a

fpecial truft in the King, that he ftiould fuffer none

to go into Infidel parts, but fuch as are orthodox^

found and firm in Religion ; fuch of whom the

King is fpecially affured that they will not fall from

the Faith, which is to beexercifed by the King only ;

and he is to grant licence to particular and known
perfons of whom he has this confidence, the King
cannot grant his royal care to the Company.

But now this Charter would have this truft depu-

ted and transferred, for it contains a licence not

only for the then Members of the Company (who
were twenty-two or twenty-three years ago) but

their unknown fucceffors, and to their fons begotten,

and to be begotten, and their Servants, Factors,

Apprentices, and Licenfees.

Mr. Holt alfo gives a reafon for this trade being

unlawful, namely that the Law has judged Infidels

to be perpetual enemies, for which he relies upon
another fingular faying of my Lord Coke in Calvin's

cafe,/<?/. 17. and recites two authorities cited there,

namely the Regijler, 282. and 12 H. VIII. 4.

SOI
And he takes notice that the children of Ifrael

were perverted from the true Religion by converfe

with the Nations round about them. And he cites

Grotius de Jure belli & pads, lib. 2. cap. 15. par.

1 1 . where he fays, Cavendum eft tie mmia commixtio

contagium adferat Infirmis.

As to this fingular opinion of Infidels being. per-

petual enemies, it is not eafy to undei ftand what my
Lord Coke means by it ; his words are thefe.

All Infidels are in Law, perpetui inimici, for be-

tween them, as with the Devil, whofe fubjects they

are, and the Chriftian, there is perpetual hoftility,

and can be no peace •, for as the Apoftle fays, zd
Corinthians 15. What agreement is there of Chrift

with Belial, or what part has the Believer with the

Infidel.

It feems by thefe words, that it is to be under-

ftood of a fpiritual difcord in refpect of Religion ;

and not a temporal between the Nations : for he fays,

'tis becaufe they are the Devil's fubjects, and he re-

lies upon the Texts of Scripture : and if this per-

petual hoftility be taken in a political and proper

fenfe, and the Law be fo, it deftroys the licence and

privilege of the Company, and their action brought,

and all pofiibility of fuch a thing for them. There
is not nor can be any peace, treaty or intercourfe

between the Englijh and the Indians, but a conftant

never-ceafing ftate of war ; and efpecially if it be

founded upon a Divine Precept : for whatfoever

prerogative the King may have, he cannot have a

prerogative to difpenfe with the Canon of the

Scripture.

But, my Lord Coke himfelf does much clear this

matter, Jur. Co. 155. where he fays, that there may
be peace and leagues of commerce with Infidels. All

that the Regifter fays, is that the Hofpitallers were

inftituted for defence contra Chrifti & Cbriftiano-

rum inimicos ; which is an expreffion of the enemies

of Religion, not of the State. In the book of Henry

the VIII, he faid indeed, obiter, that a perfon out-

law'd, a Traitor, or a Pagan being beaten, (hall

not have an action ; it is true in cafe of an Out-law,

or a Traitor, it may be pleaded in abatement : but

no other Book fays, nor can any man maintain that

the Law is fo in cafe of a Pagan.

A Pagan, Turk or Jew, may maintain an action

of debt or battery, or other perfonal action here
-,

were it otherwife, there could be no trading of the

Jews here, nor of the, Turks ; the contrary where-

of is implied and admitted in the Act of Naviga-
tion, 12 Carolill. cap. 18. paragr. 18.

By the like reafon that there fhou'd be no tra-

ding with Infidels, there ought to be no foreign

trade at all, for there is no Country where the Re-
ligion does not differ in fomewhat or other, from
the religion eftablifh'd in the Church of England.
And whatever he fays of the children of Ifrael,

I think there are many inftances in the Old Tef-
tament of commerce with the Heathen, though I

not forefeeing fuch ufe of Divinity here, am not fo

well furnifh'cL

As to the citation out of Grotius, it is by way vof
caution only ; but the whole drift of that chapter

demonftrates, that commerce and It-agues wich Infi-

dels are lawful, and he expounds that text of 2 Cor.

which my Lord Coke bottoms upon, to refer only

to joining with them in Idol worfhip. And to (hew
clearly the mind of that Author, he has writ a whole
Book, intituled, Mare Liberum, to manifeft

right and lawfulnefs of trade to the Irdas -. and

ilC
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he fays, that God in nature appointed all people to

refort to and trade with others, for that he hath

given feveral commodities to fome, which others

Hand in need of.

I mud take leave to fay, that this notion of Chri-

ftians not to have commerce with Infidels is a con-

ceit abfurd, monkifh, phantaftical and phanatical.

'Tis a-kin to Dominiumfundatur in Gratia.

The Indians have a right to trade here, and we

there, and this is a right natural and human, which

the Chriftian Faith doth not alter.

I agree with Mr. Holt, that an Aft of Parliament

made againft the Chriftian Religion is void ; but I

think a Charter againft natural and civil right is as

certainly void.

Mr. Holt further fays, that publick fafety and

policy are concern'd in this trade, and therefore it

mould be reftrainable by the Common Law ; and

he cites Courteen's cafe, Hob. 270. where feveral

Merchants were punifh'd for buying and tranfport-

ing great fums of money, becaufe ^the Book fays)

it was againft the State-Policy and fafety of the

Kingdom •, and fo punifhable, and not permitted

by the Common Law : and Mr. Holt fays, that

trading with Infidels is in like manner againft the

State-Policy too.

Anfw. That was in the Star-Chamber, and per-

haps it was one of the errors for which that Couit

was diflblv'd, 16 Car. I. cap. xo. in which Aft it is

faid, that the Judges of that Court had undertaken

to puniih where no Law did warrant.

If tranfporting of money had been prohibited by

Common Law, the Statutes 9 E. III. cap. 1. and

$R. II. cap. 2, &c. had been needlefs ; but before

thofe Statutes every man might difpofe of his own
private money as he wou'd. And in that cafe of

Courteen's, the offence feems to have confifted in in-

groffing great quantities, and fo it more fully ap-

pears in a contemporary report of the fame cafe, in

the feleft cafes added to Popham, 149, and 150.

where it is faid, that as one fhall be punifh'd for in-

groffing commodities, fo another for great quanti-

ties of money, all other commodities being thereby

ingrofs'd. And this point of Courteen's cafe is a good

authority againft the privilege claimed by the Com-
pany, which in truth is nothing elfe but to ingrofs

tothemfelves all the commodities of India, &c.

But if the Common Law would have all the trea-

fure kept within the Realm, it does not follow that

we muft keep all other commodities, and have no

trade at all ; at leaft without fpecial licence, I know

no State-Policy or Law for that.

In the next place, Mr. Holt confiders foreign

trade, and fays, the fubjefts have not a right to

trade abroad, ad libitum.

Anfw. This is againft the former argument and

the ground of the Plantift\ declaration, for that

was, there fhou'd be no trade to thofe places, for

a fpecial caufe, (-viz.) becaufe they were Infidels ;

but this argument imports, that there ought not to

be any trade at all abroad, no not with chriftian

countries without the-King's licence.

The reafon, with which he would fupport this

argument, is, becaufe trade depends upon treaties,

and upon the accidents of peace and war, which

the King has the power of.

But this too thwarts the former argument, for In-

fidels he fays are perpetual enemies ; and if fo, there

is no peace nor treaty with them, and therefore no

trade to be (as not by the Company) with them.

Befides, allowing there may be peace and trea-

ties with them, I cannot fee how this confideration

can conduce to the prefent queftion ; for it cannot

be pretended, that the King makes leagues with

Indian Princes, that one part of his fubjefts fhould

trade thither, and the reft fhould not, or that

the King is, or can be in amity with them, as to

one part of his fubjefts (namely the Company)
and in' enmity with them, as to the other of his

fubjefts.

The King has, and is to preferve the highways,
but it is to keep them for the paffage of himfelf and
his people ; not to fhut them up againft any of his

people at leaft, except in cafe of war*.

He cites the Statute 12 H. VII. cap. 6. where
the Merchant-Adventurers fay, they had commerce
with Spain and Portugal, and other places in league

and amity with the King.

No doubt they had, and heyond this is truly faid

in the fame Statute, that of right they ought to

have it, which fhews that it was not by the King's

grant or licence. And in like manner the Defen-

dant of right ought to have trade with the J»-

dians, there being no war betwixt this Realm' and

them.

He cites out of Roll's, Abridgment, 2 Pars. 214.
a note of Rot. Pari. 1 H. V. »«. 41. where the

Commons pray that all Merchants may export and
import to and from any place, any goods at their

pleafure, paying the cuftoms and other dues, any
proclamation notwithftanding-, the King anfwers,

that he will be advifed by his Council.

And Mr. Holt takes this to be an acknowledge-
ment by them of the legality of the proclamation.

Anfisi. It is not fo, for it was the courfe then, to

propofe and pafs declaratory and confirming (as

well as other) Laws, by way of Petitions to the

King; and tho' they thought the proclamation ille-

gal, yet it was more proper for them to endeavour

to obtain redrefs by prayer, than conteft. But
their Petition was a Petition of Right, and the pro-

clamation (efpecially if there was no war a-foot)

was void, being againft the Common and Statute

Law. And. to cite and fet up fuch a proclama-

tion, is to fet up grievance to the Law: and yet I

take it there was an extraordinary occafion at that

time, Hen. V. having occafion to lay an embargo
on fhips, in order to his proceeding to his great

war in France.

He fays that foreign trade may be mifchrevous, it

may be a nufance, fo the importing Irijh cattle and
French goods have been declared to be by the Par-

liament, and the King may reftrain fuch evils.

Anfw. Thefe Acts of Parliament were enafting,

and they enaft it fhall be adjudged a common nu-

fance. They did not find and declare it to have

been one before.

If it had been fo, there had been no need of thefe

Afts, and we know the reafon of that claufe was

to make the matter difpenfable.

If the importing Eaft-lndia commodities be a

nufance, it is not licenceable, and the Company can-

not maintain their trade, much lefs their action $

unlefs it fhould be thought that the bringing in of

thofe commodities by the Defendant is a nufance,

but the bringing in the fame by the Plaintiffs is not.

He inforces this with a reafon, that there may be

mifchief from the abundance of the importation

exceeding our exportation, and refembling it to what

is faid 10 Rep. 141. that by the Common Law
the
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the King ought to fave and defend his Realm as well

againft the Sea as againft enemies; that ic fhould

not be drowned nor wafted ; and as the King may

prevent inundation of water, fo he fays, he may

as to trade.

Anfw. This is a fimilitude in words, but not as

to the nature of things, and if there be any force in

it, it is a»ainft the Plaintiffs ; for there is not in

their Charter any limitation, the Company may

bring in as much a: they will, nay, it feems by their

allegation, thac this trade is to be managed molt

largely by means of the Company, and therefore

thence is rather the danger of the glut.

Mr. Holt makes it a great argument to maintain

the Charter, that it is a neceffary regulation of the

trade, and that the trade could not have been fet-

tled but by fuch a Company; and fays, if it fhould

be laid open, it would ruin the trade both of the

Company and the Defendant.

And it is averred in the declaration, that this

trade cannot be managed, but per hujufmodi corpus

Corporalum.

An-Jj. This contradicts Micbelborn's cafe, for

that was upon a licence granted to a fingle Mer-

chant to trade to the Eaft- Indies; and it is known

that this trade has been manag'd by private perfons

before, and fincc there was a Company.

And this is to fet up convenience or pretence of

convenience againft Law ; the Statute, which we

have pleaded/fays that all trade (hall be open ; the

Plaintiff's fay, it fhall be open to them only, be-

caufe thev can manage it beft.

If other men fhould fay that they could manage
'

it better, the pretence were as fair for them to ex-

clude the Company from the trade.

But I except againft this averment, it is a frivo-

lous and impoffible averment, no iffue can be taken

upon it, unlefs iffue fhould be taken upon a fimi-

litude, (viz.) hujufmodi Corpus Corporalum.

If a licence were granted (as it is faid to be in

Micbelborn's cafe) to one man to trade to the Eaft-

Jndies; and he fhould bring fuch an action, and a-

ver that the trade could not be managed but by

fuch an one as he, it would not be good, and yet

as good as this is. In an action for words, it is

norallowable to alledge that the Defendant fpoke

fuch words, or hujus fimilia.

v Moreover, the declaration as it is penn'd, con-

tradicts itfelf •, for it fays, that the trade cannot be

managed but by the Company, and yet charges the

Defendant, that he did manage a trade there; which

is not poffible, and it is penal enough upon the De-

fendant, that he attempts to manage trade where

he cannot.

Mr. Holt objects, that the Statute we plead,

ought not to be taken univerfally, that the Sea fhall

be open to all Merchants ; for then it would extend

to give liberty of trade to the King's enemies who

are Merchants.

Jii/w. True it is, neither this, nor any fuch Law
extends further than to Alien Armies and Subjefts,

there are jura belli, as well as jura pads; and it is

underftood, that enemies who are foreigners may be

taken and proceeded againft according to martial

Law ; but the Defendant is a fubjeft, and cannot

be an enemy.

He fays further, that this Statute fhould not ex-

« tend fo this trade, bscaufe that in Edvo. Ill's time,

when it was made, trade was driven with Chrifti-

sds only, and not with Infidels.

5°3
If this be fo, it deftroys the only authority he

has (viz.) Micbelborn's cafe, where the only ground
of the opinion is, that there was a licence granted to

trade with Infidels, in the time of the faid Ed. III.

But this Statute mult be taken as it is penned
univerfally, and not confined to thofe countries,

places and parts which were then ufed ; the Statute

does not diftinguifh, £sf ubi lex non diftinguit, ne nos

dijlinguimus , otherwife no man muft trade, but to

thofe few places that he can prove were traded to

before, 18. E. III.

He fays (as/". n. b. 85.) that the King may re-

ftrain men, by Ne Exeat Regnum, from going be-

yond Sea ; and cites Davis, 9 b. that one reafon

of the King's being intitled by prefcription to the

great cuftom, was for his leave to Merchants to go
and carry goods out of the Realm.

Anfw. It is true, that Book of Davis does fay fo,

but he cites to prove the opinion, Dyer 165. and
this Statute, 18 E. III. which we have pleaded;

fo, that that Book is of no further ufe, than the

authorities upon which it is founded do warrant

:

which, if we examine, we fhall find that in Dyer ic

is among other things made a auare, in a cafe refer-

red to the Judges concerning a new impofition fet

by Queen Mary on Merchandize, whether by Com-
mon Law, Merchants were, or might be reftrain'd

from going out of the Kingdom, without leave of

the King or Queen •, to which the Judges give no
refolution : which fhews, they thought the Law was,

that there was no fuch reftraint or need of leave,

for when Judges gi.ve no refolution, in the cafe of

the King, it is a fign that in their opinion the Law
is againft him, and for the Scatute, 18 E. III. which

we plead, it rs flat againft it.

F. N. B. 85. a. is exprefs, that by Common
Law, every fubjeft may go out of the Kingdom
for Merchandize, or Travel, or other caufes as he

pleafes, without leave, V. Co. pi Cor. 1 80.

5 R. II. cap. 2. Reftrains people paffing out,

but it excepts Merchants, and even that Statute is

repeal'd. 4 Jacobi, cap. 1. 'tis clear that the King
may reftrain his fubjefts from going out of the

Realm, by his Writ of Ne Exeat Regnum. But
that Writ was originally tor the Clergy only, and is

properly granted for matter of State only -, and the

words of it are, !$uam plurima nobis Cif Corona

noftr# prajudicialia ibidem profequi intendis. Of late

indeed it has been extended to confine a perfon to

abide the Juftice of a Court here, but I think no
further. It is always to reftrain a man from fome-
thing unlawful, and againft the duty of a fubjeft

;

never to reftrain from a lawful Aft, as trade is.

Neither is it general or univerfal, but always

particular, and granted upon oath, made concern-

ing a particular perfon ; and fince there needs fuch

a fpecial Writ to reftrain an obnoxious perfon, it

proves the Law to be, that all other perfons are at

liberty to go.

And there was no Ne Exeat Regnum againft the

Defendant, nor caufe for any; and if there had been,

and he had gone againft it, though it were an of-

fence to the King, it would not give caufe of aftion

to the Plaintiffs.

He cites Co. Litt. 5. a. That no fubjeft can build

a caftle or a fortrefs without the King's licence,

and 1 1 Rep. 87. b. and Co. Magna Cbarta 199. that

no man can make a park without the King's licence;

and 11 H. VII. 13. that the King may licence;

where if one kill another, it is no felony.

Anfw.
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Anfw. Thefe inftances agree not to our cafe ; a

man may not build caftles without the King's licence,

any more than raife forces, or appropriate beads,

which are fera natura, and the King's game; much
lefs take away the Jives of the King's fubjects ; but

there is no parity of reafon, that a man fhould not

ufe an innocent trade.

It is more fuitable thereto, to inftance, that a

man may without licence build a houfe, or make
a hedge, and inclofe a garden or field, and there-

by preferve the lives of himfelf and his family.

In the next place, Mr. Holt fays there's a great

deal of difference between trading in a Company,
and trading out of a Company; that this Charter

is good' becaufe it gives the trade to a Company,
and being a Company, and Chriftians, they will take

care that their Agents and Factors keep up to the

Chriftian Religion ; but other people will converfe

only with Infidels, and cannot have Divine Offices.

Anfw. It is not required by the Charter that the

Members taken into the Company, fhould be Chri-

ftians, and their fons, fervants, and factors may be

no Chriftians, nor are they bound to have Divine
Offices. And the Defendant and others are like-

wife Chriftians, and may have Divine Offices as well

as they; and in this trade, the Defendant and thofe

with him, converfe with the fame perfons, as the

Company and their Agents do, or if not, then there

is no interfering, no caufe of complaint.

He obferves out of the Journal of the Houfe of
Commons, 43 Eliz . that the Houfe of Commons
fell vigoroufly upon Monopolies; and there was
brought in a catalogue of them, but therein is

nothing of the Eaji-India trade, tho' there was fuch

a Charter then in being.

Anfw. I know not whether there was fuch a

Charter then in being; but if there were, poffibly

it was not taken notice of, or poffibly no grievance

then appear'd from it; and likely that Company
was better advis'd, than to endeavour to reftrain

others from trade.

Befides I have heard a Vote of the Houfe of

Commons cited fometimes, but never knew the fi-

lence of the Houfe of Commons cited for authority

before ; doubtlefs in that Parliament, as in others,

the Members complain'd of thofe grievances, which

then affected the Boroughs and Places they ferv'd

for: they undertake not to enumerate all the Mo-
nopolies, that were or might be, and it is mod: pru-

dent, in order to obtain redrefs, to limit their com-
plaints to the prefent occafion.

Firfi, Mr. Holt mentions three Statutes, 3 Ja-
cobi, cap. 6. there having been a Charter obtained

by fome Merchant for fole trade into the Domi-
nions of Spain and Portugal. It is enacted, that it

fhall, and may be lawful, for all fubjects to trade

thither, notwithftanding that Charter or any other;

and thereupon he infers, that the Parliament takes

the Charter to be good, and therefore enact that

the trade fhall be laid open.

Anfw. There is no juft ground for this inference.

Firfi, It were a ftrain beyond the Plaintiff's own
foundation, for that it related to a trade to Spain or

Portugal, which are Chriftian Countries.

Secondly; The preamble of the Act fets forth rea-

fons enough, to deftroy the Patent at Common
Law, (viz ) that all fubjects ought to enjoy equally

the benefit of peace and free trade ; that otherwise

the fubjects of England would be in a worfe condi-

tion than thofe of Scotland and Ireland; that it was

attended with the impoverishing of Merchants, Ma-
riners and Manufacturers, leffening the price of
their commodities, and enhancing foreign, &c.

Thirdly, The Act calls it a common traffick, and
does not only fay it (hall be lawful, but that there

fhall be free liberty to trade there, in fuch fort and
manner as was accuftomed: fo that the Act did not
make the Charter illegal, but found it fo, as beino- an
innovation againft what is ufed and ought to be.

Alfo he mentions the Statute of Monopolies, 21
Jacobi, cap. 3. wherein he obferves, there is a provifo

to fave the Companies -or Societies of Merchants.
And the Statute i^-Caroli II cap. 24. which in the

preamble declares the putting in of Stock into the

Eaft- India Company to be for publick good.

Anfw. That laft Stature indeed in the preamble
fays, it is for publick good, but it is the publick
good of the Company ; and the fame preamble fays,

that divers Noblemen, Gentlemen, and other per-

fons of quality, not bred to trade 6r merchandize,

did put in Stock there; and enacts, that they fhall

not in that refpect be reckon'd Traders, and fo liable

to a Commiffion of Bankrupt: whereupon I might
obferve, that this Company is not to be reckon'd a
Company of Merchants, and therefore not within

the provifo, 21 Jacobi, above-mentioned.

But I give this further anfwer, concerning that

provifo: the words of it are, Provided alfo, and
it is hereby further intended, declared and enacted,

that this Act, or any thing therein contain'd, fhall

not in any wife extend, or be prejudicial to the City

of London, i£c. or to any Companies, or Societies

of Merchants within this Realm ; erected for the

maintenance, enlargement or ordering of any trade,

or merchandize, but that the fame, and their liber-

ties, privileges, powers and immunities fhall be, and
continue of fuch force and effect, as they were be--

fore the making of this Act, and of none other,

any thing before in this Act to the contrary in any

wife notwithftanding.

Now firfi this is but a general faving; and fuppo-

fing, as Mr. Holt does, that there v/as fuch an Eaft-

India Company then in being ; if the Parliament

had had as favourable an opinion of their Charter,

as they had ofManfelPs or Maxwells, or the other

there mention'd, they would have fav'd it by par-

ticular mention, as they did thofe, which would
have been fome countenance to fuch a Charter.

Secondly, Admitting itfaved generally or particu-

larly by the provifo, that does not make it better;

the provifo only fays, it fhall continue of fuch force

and effect, as it was before of the making the Act,

and none other: ;'. e. If notwithftanding the body
of the Act, if it were a Monopoly and void before,

it fhall remain fo ; and if it were good before, it

fhall remain fo, notwithftanding the provifo.

If it be afked, to what purpofe the provifo was

made, it is anfwer'd clearly thus ; the Statute gi-

ving an additional penalty of treble damages and

double cofts againft any perfon, that fhould after

forty days, after the end of that Seffion of Parlia-

ment, hinder, grieve, difturb or difquiet any per-

fon, or any ways feize, attach, diftrain, take, car-

ry away or detain his goods, by occafion or pretext

of any Monopoly, orofanyfuchCommiffion, Grant,

Licence, Power, Faculty, Letters Patents, &c.

Now the provifo, appointed that nothing in the

Act fhall extend to any Society or Company of

Merchants, it faves perfons that fhall hinder, grieve,

difturb or difquiet others by occafion or pretext of

fuch
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fuch a Society, or Company from that penalty 5 fo

that the Plaintiffs have this advantage from the pro-

vifo (if they are at all within it) that^ they fhall

not be liable to the Defendant's treble Damages and

double cods for bringing this prefent Suit againft

him.

6 Car. Jones 231. Mounfon verfus Lifter, was a

cafe concerning an office granted by Letters Patent,

4 Jacobi, for fole making all Bills, Informations

and Letters mi (five in the Council of Tork. Now
the next provifo in the Statute, does fave Officers

in the fame manner, as this provifo does Societies

or Companies of Merchants. It was adjudged;

that tho' this grant of this office were faved by the

provifo, yet it was ftill a Monopoly and void •, it

being unreafonable that one perfon fhould have the

making of all bills, &Y. which is proper work for

Counfel or Attorneys, and that (in cafe of crofs-

bill) both parties fhould be obliged to difclofe their

evidence to that perfon ; but by reafon of this pro-

vifo, this Grantee fhould not be liable to the treble

damages and double cofts ; the pxvifo faves us a-

gainft that Statute, but does not eftablifh againft

the Common Law.
Befides, this provifo does not at all extend to this

Charter, it only concerns fuch as were then in being,

and fays, they fhall continue in fuch force, as they

were before the making of that Statute. But this

Company that is now Plaintiff, was made not long

fince, viz. by Charter 13. of this King.

Mr. Holt cites feven precedents of Grants by

Queen Eliz. of fole trading to feveral Infidel parts.

To which I anfwer, that the more there are of

this kind, the ftronger the argument is for us ; for

the greater occafion has been adminiftered to bring

aftions or informations of this nature, but none was

ever brought ; and the reafoa^wfiy none has been

brought, is, becaufe none could be upon this

fcore.

The claufes in this Charter, for forfeiting fhip and

goods, and imprifonment, &c. may as well be

cited for precedents hereafter ; and yet it will not be

denied, that at leaft fome of thefe claufes are void :

it has been frequent to infert claufes in Charters,

which will not hold water, they ferve for a flourifh

and in terrorem, like the penalty of 1 000 /. in a Sub-

pena.

Alfo thefe Charters were temporary, and they

were bottom'd upon fome new difcovery of a trade

or a paffage ; and in truth that is the only good

foundation, upon which fuch a Charter can be gran-

ted, Godb. 254. when a new invention or difcovery

has been made, or is making by any perfon, by his

fltill, charge, and perhaps peril of his life ; the

King may remunerate him with fuch a Grant, but

that muft be only for a reafonable number of years,

and no further by the Common Law : and before

the Statute of Monopolies, 2 1 Jacobi adjufted that

reafonable time to fourteen years. And I take it

that the firft Grant made in England, to perfons for

fole trade to the Eaft-Indies, was upon fuggeftion

and confederation of their being firft traders there,

and that was for fifteen years, which is long fince

expir'd. Though it feems, trade to the Eaft-Indies

was known to other Europeans many hundred years

ago.

Impiger extremes currit Mercator ad Indos,

Per Mare. Hor.

I fhall mention two or three Acts of Parliament,

which do Countenance and encourage free trade by

any perfon to the Eaft-Indies.

Vol. VII.

17 Carolil. cap. 21. it is made a Premunire to

hinder any perfons from importing Salt-Peue ; the

Defendant did import Salt-Petre in this Ship, and

and fo do all Ships that come from the Eaft-Indies ;

it is their ufual ballaft.

12 Caroli II. cap. 18. parag. 3. (confirm'd and

re-enacted 13 Car. II. cap. 14.) forbids the bring-

ing in of any goods of Africa, Afia, or America,

and in any Vefiel, but fuch as belong to the people

of England, Ireland, Wales, and Berwick, or of

the King's foreign plantations. And paragr. 13.

mentions Eaft-India commodities. Here was juft

occafion for the Parliament to take notice of the

Company (for this prefent Charter was in being in

13, when the laft Act paffed, and a like former

Charter in being in 12, when the firft paffed) and
fo they would, if they had thought the trade re-

ftrained to the Company. But they feem to allow,

that thefe goods may be imported in any Englifh or

Irijh Veffels, whether of the Company or of other

perfons.

22 and 23 Car. II. cap. 11. 'tis enaited, That
all and every perfon or perfons, that fhall build or

caufe to be built any fhip or veffel of three decks,

with a fore-caftle, and five foot between each deck,

mounted with thirty pieces of ordnance, and other

ammunition proportionable ; fhall for the firft two
voyages, which the faid fhip or fhips make from
his Majefty's Dominions to any foreign port, have

and receive to their own proper ufe and benefit one

tenth part : and all perfons that fhall build any

fhips of two decks, above three hundred tuns and
thirty guns, fhall have one twentieth part of the

Cuftoms, that fhall be paid to his Majefty for all

fuch goods or merchandize, as fhall be exported or

imported on the faid fhip or fhips, to and from this

Kingdom.
'Tis known, that fuch fhips ufed to be built and,

imployed for the Eaft India trade, and not for trade

to any Chriftian Country ; but the Act takes no no-

tice of this Company, or of a licence to be from the

King •, but allows and declares, that all and every

perfon or perfons may build any fhip of three decks,

and make a voyage with her to any foreign part,

and encourage people fo to do, with a reward ; to

which reward (if the Defendant's fhip be within the

circumltances) the Defendant might be entitled, fur

this voyage for which he is now fuecl. And certain-

ly no Law appoints a reward and a punifhment for

the fame thing.

I will eftablifh this point with two authorities,

not of a private nature, like dormant Patents, but

the judgment of Parliaments, anl of the Court of
King s-Bench.

1 &? 2 Pb. 6? Mar. the Mufcovy Company was
eredted by Letters Patent, and therein a claufe, to

reftrain all others from trading upon a like penalty

as here ; but notwithstanding that, other people
did trade thither: and thereupon, S Eliz. an Act' of
Parliament was made, reciting the Charter, and that

other perfons did trade thither notwithstanding •, and
therefore enaifts that the Charter fhall ftand, and no
other perfon fhall trade thither, which fhews the

judgment of the Parliament, that without this Act,
the reftraint was not good.

The other concern'u the late Canary Company.
It is Micb. 20 Car. II. Rot. 403. Banco Regis,

Horn 118, isc. Ivy.

They had a Charter with like reftraint and penal-

ties as in this ; and in trefpafs brought for feizino-

the fhip, the Defendant juftifkd by virtue of the

T t t Charter,
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Charter, and judgment was given for the Plaintiff

againft the Charter, by the uniform opinion of the

whole Court;

That cafe indeed was not the fame with this, as to

the manner ; but as to the matter and fubftance it is

the fame.

I fhail conclude this point with an obfervation of

my Lord Coke, Jur. Co. 31. that Acts of Parlia-

ment againft the freedom of merchandize never hold

long.

If that be the fate of Acts of Parliament, which

are Laws, certainly a Charter made to fuch purpofe,

ought not to be allowed.

The Second Point.

I take the Law to be clear with F. N. B. 85. a.

that every fubject may go.out of the Kingdom for

merchandize as he pleafes, and whither he pleafes

without afking leave of the King, and fhall not be

punifh'd for it.

But now taking it by admiffion, that perfons are

reftrain'd, and that the Defendant ought not to have

traded to the Eajl- Indies without licence ; yet I con-

ceive this action upon the cafe can never be main-

tained.

In maintenance of it, Mr. Holt fays, that this pri-

vilege of trade granted to the Company is a fran-

-thife ; and if another violates it, the Grantee may
have an action of the cafe againft that perfon, as

22 H. VI. 14. and 11 H. IV. 47. where the King
has granted a Fair or Market, if a man fet up an-

other Fair or Market to the damage of the former,

he that has the Grant fhall have an action in the cafe.

I obferve, that in the arguing of the firft point,

Mr. Holt all along called this a licence, which now
(to fupport this fecond point) he would have a fran-

chife ; but thefe two things differ greatly. A fran-

chife (underftood properly) is an Hereditament, a

thing of intereft, and afiignable and transferable.

But a Licence is only Relaxatio Juris, a difpenfation

with the Law, a privilege to certain perfons to do
an Act with impunity. When the King grants a

market, he creates or grants a real thing ; but

when he gives liberty to trade, he does not create
' or grant a real thing, but only difcharges or pre-

vents a penalty inflictable for trading without fuch

leave.

When the King creates or grants a Market to

any perfon, if he makes a Grant of another Market

to another perfon, to the damage of the firft, it will

be void, becaufe the Grantee has a franchife that is

a real intereft ; and the Grantee may have an action

of the cafe againft him that fets up a Market under

pretence of fuch a Grant, as well as he may againft

a man that fets up a Market without any pretence

of Grant.

But if the King licenfe any perfon to trade, he

may notwithftanding licenfe others too, although

that be to the damage of the firft , for he has not

convey'd any intereft to the firft, that mould hinder

him from difpenfing with others.

There is no bottom for this action to ftand upon,

there are but two things in the Charter towards it ;,.

firjl, a licence to the Company to trade -, fecondly,

a prohibition and reftraint to others, whereby the

Company is to have the fole trade.

If the King had only granted a licence to the

Company to trade to the Eafi-Indies ; the Compa-
ny could not thereupon have an action againft the

Defendant, for trading thither. Now when the

King in the fame Charter, adds a reftraint and pro-

hibition to the Defendant and all' other fubjects ; this

Mr. Holt would have to be no more than the Law
faid before •, but if it be more, this does not add

any real intereft to the Company, or better entitle

them to an action.

Suppofe it to be an offence, and punifhable for the

Defendant to trade to the Eqjl-Indies without the

King's licence; the King difpenfes to the Plaintiffs,

fo that they may trade there freely ; then the Defen-

dant trades there without licence, this may (accord-

ing to that fuppofition) fubject him to penalty at

the fuit of the King, but this gives no title to levy

money upon the Defendant for trading without

licence, there is no privity, no caufe of action.

The refolution at the end of the Cafe of Monopo-
lies, 11 Rep. 88. b. is a clear authority to this pur-

pofe: Cards were prohibited by Act of Parliament

to be imported ; and the Queen grants to Darcy
that he fhoujd have the fole importation of Cards,

non obftante that Statute •, and during that Grant,

another man imported Cards, againft whom Darcy
brought an action on the Cafe for it, and therein al-

ledged too that he had been at great charge to make
and provide Cards fufficient. But refolved that the

action would not lie ; but for punifhing the party,

the remedy which the Statute appointed againft im-
porting muft be follow'd.

It is infifted upon, that the Plaintiffs have been at

great charge to carry on this trade, and by others in-

terloping they fhould lofe the fruits of it.

The Defendant has as much to fay, that he has

been at great charge, and by reftraining and profe-

cuting him he fhould be a lofer.

But I fay, this is damnum fine injuria. In the men-
tion'd Books of 22 H. VI. 14. and w H. IV. 47.
it is held, that the action on the cafe would not lie,

which was brought by a Schoolmafter (or two) for

that he had an ancient fchool in a town, and one fet

up another near, fo that whereas before he had two
millings a quarter for a boy, now he could have but

one milling : fo for erecting a mill, that, withdraws

cuftom from a former mill, no action lies.

In every action on the cafe, there mult be damnum
&? injuria, there muft be a wrong to the party plain-

tiff: it is no wrong to the Plaintiffs here, that ano-

ther offends againft that Law, which is difpens'd

with to them.

If the Defendant's trading without the King's

leave, be an offence againft the King, it is punifh-

able by the King ftill, and that way of punifhment

muft be follow'd, if there is to be any ; befides, all

the foundation the Plaintiffs fhould ftand upon is the

Charter, but they do not follow that; the Charter

appoints the penalty to be forfeiture of fhip and

goods, whereof one half to the King, but no action

on the cafe is given, or meant, wherein the carriage

may be more or lefs, and wherein the King is ex-

cluded from any fhare.

If an Act of Parliament prohibit under forfeiture

of fhip and goods, the one half to the King, the

other to the party, that muft be followed, there

fhall never be an action on the cafe •, for the Com-
mon Law fhuts it up with a ftrong negative, and fays

there fhall be no other penalty. And in all cafes of

Statutes, By-Laws and Charters, the method of

punifhment prefcribed muft be obferved.

To obviate this the Plaintiffs have been cautelous,

and have mifrecited the Charter in their declara-

tion ; they, to Jet in a pretence for their action, re-

cite
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cite the prohibition or reftraint, and flop there, as if

the prohibition were abfolute and general ; whereas

it is fub modo, under a fpecial penalty of forfeiture.

And this appears uponOjw, and therefore for this

variance, judgment ought to be for the Defendant,

if there were nothing elfe in the cafe.

But waving this concerning the form of the Suit,

I infill upon the main matter.

There is a natural necefiity that every man that

will live muft eat, and thence a neceflity and obliga-

tion to labour ; and there is a property in this means

of livelihood as well as in life.

The King's power and prerogative is to eftablifh

and preferve this to all his Subjects.

TrafHck is one of the honefteft and jufteft forts

of induftry, and is more efpecially proper for an

Ifland.

The King cannot prohibit merchandize, nor lay

a penny impofition upon it ; therefore our Kings

have received tunnage and poundage from the Grants

of Parliaments : whereas if they had fuch a power

(as the Plaintiffs Counfel fpeak of) over all trade,

they might by the means of that, have made an un •

deniable title to fuch a revenue, without the confent

of the Lords and Commons.
Reftraining of trade (though but for a time or

place) is one of the great things which has been al-

ways referved to, and exercifed by authority of Par-

liament, as we find almoft in every Sefiions.

This which is now before your Lordfliip, is the

greateft Monopoly that has been attempted. It mo-

nopolizes Africa, Afia, and America, at leaft on the

South; it devours above half the trade of the Na-

tion, the trade of Linnens from Hamburgh, Flan-

kers, and Holland; Silks from Italy and Turky, and

when the prohibition expires, from France ; and af-

fects our Manufactures at home, upon all which the

livelihood of many thoufands depends.

It is aga'inft the Common Law and many exprefs

Statutes.

No man was ever punifhed, in any Court, for

ufing foreign trade, no, not in the Star-Chamber,

which extends the prerogative moff. It is Cafus

fritna impreffwnis, although there has been great oc-

cafion to have had precedents, if any fuch accident

could have lain.

But as this is the firft that has been brought, I

ihall prefume it will receive that juft difcourage-

ment from your Lordfhips, that it will be the laft.

And
/ fray your Judgment for the Defendant.

Mr. Sollicitor- General Finch (after-

wards Earl of Nottingham) his Ar-

gument.

•t)e Term. Pafch. Anno Regni Regis Caroli

Jecundi xxxvi. Die Sabbati xix Aprilis,

Anno Dom. 1684. Banco Regis.

The Eaft-India Company againft Thomas
Sandys,

5°7
Then, Gentlemen, let him

M K. Juftice Witbins. Mr. Sollicitof-General,

do you argue that cafe to-day ?

Mr. Sollicitor-General.

Mr. Juftice Witbins.

gue on the other fide ?

Mr. Pollexfen. I do,

Vol. VII.

Yes, Sir.

Mr. Pollexfen, do you ar-

Sir.

Mr. Juftice Withins

come down to the Bar,

Mr. Sollicitor-General. My Lord, this is an Ac-
tion upon the cafe, brought by the Eaft-lndia Com-
pany againft Sandys ; wherein they do fet forth that

the King, reciting former Letters Patent granted to

this Company to incorporate it, did grant a Charter

to fuch particular men, and made them a Corpora-

tion by the name of the Governor, &c. and did

grant to them the fole trade in all the parts upon the

Coafts of Afia, Africa, and America, from the Capi

of Good Hope to the Streigbts of Magellan. And fur-

ther that he did likewife grant to this Company and

fucceffors the fole trade ; and granted to them, that

no other of the King's fubjects fhould trade within

thofe limits, and didexprefsly prohibit all his fubjects

to trade thither, not being of the Company with-

out a licence from them. Then they fay, that Mr.
Sandys, being one of the King's fubjects, did take

upon him to trade within the limits of thofe Let-

ters Patent, to-vvit, at Mejlapotan, not having a li-

cence from their Company, or any other authority

to do it. And this, they lay to their damage of

1000/.

Mr. Sandys to this, after he prayed Oyer of the

Letters Patents, which are fet forth in hac verba,

pleads the Statute of 18 E. III. which fays, that

the Sea (hall be open, and all Merchants fhall go
with their merchandize, where they pleafe. To
this Plea we have demurred.

Upon this Record, the Queftions will be thefe

two.

Firft, whether or no the Patent to the Eaft-India

Company, with a prohibition to all others to trade

within their limits, therein fet forth, be a good Pa-

tent. The next is,

Secondly, Whether, admitting it to be a good Pa^
tent, this action will lie; that is, whether it be a bare

licence to the Company, or whether it pafs fuch au

Intereft to the Company wich that licence, as will

entitle them to an action againft any, that (hall in-

trude or incroach upon their trade.

Firft, My Lord, I am to prove that this Grant

is good, and here thefe confiderations will fall in.

Firft, Whether the King had power at Common
Law to have made fuch a Grant.

Secondly, Whether that power be any ways abridg-

ed by any Act of Parliament, as it is much infilled

upon by the other fide.

Anfw. Firft, That the King had fuch a power at

Common Law, I conceive is plain for thefe reafons.

Firft, Becaufe no fubject at the Common Law
had a right to trade with Infidels, no nor to go thi-

ther without licence from the King, firft had and

obtained

.

Secondly, No fuch trade can be eftablifhed with-

out precedent treaties, and no fuch treaties can be

made by fubjects, without licence from the King

to make them. If therefore this Patent does not re-

ftrain any natural liberty or right, that the fubject

had, but is introductive of a new one, they had not

before ; it will not fall out to be within the defini-

tion of a Monopoly, in which it is one effential part,

that it reftrains people from that liberty, they had

before.

Now that no fubject had a right at Common Law
to trade wich Infidels, or go into an Infidel,Coun-

try, without licence from the King, will be evident

thus. And,

Firft, It will be Very confiderable, before we enter

Upon that queftionj particularly, to fee how all

T 1 1 a right
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right in general to trade ftands circum Mandated

;

and there it is plain,

Firft, That there is no trade, but what depends

upon the good will and pleafure of the foreign

prince with whom it is, whether he will admit it

Or no ; that is prety clear.

Secondly, This may be reftrained by a total pro-

hibition of any commerce with that Prince or Na-
tion, by the King here.

Thirdly, Tho' every man now, arid Merchants
always were at liberty to go abroad without licence ;

yet the King may reftrain any man by the Writ
Ne exeat Regnum, from going out of the Kingdom ;

and that without (hewing any particular caufe why,
or alledging any matter that is traverfable and triable

with the King. And,
Fourthly and Lajlly, If any foreign Prince, upon

concluding any league or treaty with the King, fhould

reftrain trade to any number of perfons, or any par-

ticular qualification of manner of proceeding in it ;

I (fee not how any man can pretend to a right, to

3.6k. contrary to that, in breach of fuch a league or

treaty made with the King by fuch a foreign Prince.

Then we fay further, by the Statute of 3 and 4
Jacobi, which opens the trade to Spain and Portu-

gal, that does fhow plainly that that trade was be-

fore inclofed ; and it does not fhow that the Inclo-

fure of it was illegal, but gives a right that was re-

ftrained before : and yet I am far from affirming that

the fubject has no right to trade, tho' it has been ob-

jected that this clogs it, and makes it as none. And
therefore, they held it abfolutely neceffary to dis-

affirm that power and prerogative, which the Law,
for the publick good, does repofe in the King, and

that upon reafons that will not hold, nor are fo fit

to be urged in decency : for I take it, the poffibili-

ty of the abufe of power, is no objection againft that

adventure fhould be admitted to reap the firft fruits

of it.

power. For by this argument, tho' the King has

a power and prerogative by Law, to reftrain fub-

jects from going beyond Sea, by a Ne Exeat Reg-

num, no, fay they, he cannot ; for then he may re-

ftrain all his fubjects from going out of the King-

dom, and fo imprifon and hinder every one from
going out of the Nation. It is the fame argument
with this, that they urge the King claims a preroga-

tive to reftrain fuch trade upon occafion ; they fay

this argument cannot hold, for by this rule he

may reftrain all commerce and trade whatfoever:

fothatthis way of arguing does ftrike at all power,

and I need give no other reafon for it, for there can

be no power at all, which is not accompanied with

fome truft •, and there is no truft, but it pofilbly

(morally fpeaking) may be broken. So that this

is no argument againft the right of the fubject to

trade on the one fide, nor againft the prerogative of
the King on the other, in whom the Law has re-

pofed a truft to regulate and qualify trade.

But, My Lord, in this cafe the qeuftion is not of

fo large an extent, nor fo general as this is : but

only here it is a queftion, how that right ftands

with refpect to Infidels, arid that is the queftion be-

fore your Lordfhip.

And I cannot but obferve, in my entrance into the

queftion, that unlefs the Law had once, been held

clear in this matter, this could not have come to be

any fubject of debate now, for no fuch trade as this,

could ever have been gained to the Nation ; for none

could have ventured upon fo hazardous an enter-

prize, or fo chargeable a project as this was, if it

had been any doubt whether thofe that run no fuch

So that this queftion, as it tends to overthrow this
trade, if the Law be taken to be as they would have
k, fo it overthrows the Turky trade too, which ftands
upon the fame foundation, with refpect to the pro-
hibition by Letters Patent as this does : for the
queftion is not, upon how eafy terms the privileges
are to be obtain'd, as it is confeffed the terms are
eafier in the Turky Company, than in the Eaft-India
Company ; but whether any terms at all are re-
quifite : if any terms can be impos'd upon it, then
thofe are good ; if none, then that will overthrow
the Turky trade,- and all the trade of the Nation.
And furely if they can prevail in this queftion, the
fubjects, for whole right they pretend fo much to
ftand up, will have little caufe to thank them for
ftanding up for a

:

right, as they call if, againft the
very Intereft of the Nation. But to return to ouf
argument.

The fubject can have no fuch right to trade
with Infidels without licence from the King ; for
they are looked upon as enemies, not only in a
fpiritual fenfe as they are of a contrary Faith and
Religion, but the.y are fo treated in Law ; and the"

refolutions of the Law are fuch as we may fee in

Calvin's cafe, and the izH. VIII. which is a Book
they cited, and was quoted here before, upon the
firft argument of this cafe.; where it is held, that A
Pagan tho' he be beaten, cannot have or maintain
any action at all, becaufe he is perpetuus inimicus

;

fo an Alien enemy can neither maintain a real or
perfonal Action, as it is faid in the ifi 'Irfftj 129.
B. fo a Jewefs, tho' born here, and marrying a con-
verted Jew, (hall not be endowed, and fo is the
fame Book 32, So that they are look'd upon no
more than common Aliens ; for we fee that tho*
they are born here, yet they have not

1

the capacities
fo much as of Denizens, for they fhall not be en-
dowed as Denizens may.. And tho' my Lord Coke,
by the way, fays in that Book, no Alien can be en-
dowed : yet I find in the Parliament-Rolls a Petition
of the Commons, it is in 8 H. V. m. 16. they pray
that Female Aliens may be endowed, and the Kino's
anfwer is, let it be as it is defired. But I mention
that only by the by, for it is not at all relating to
our queftion, but for that the other refolution goes
to it, that an Infidel is always to be treated as an
enemy.

But, my Lord, further, that all Infidels are like-

wife Aliens and Enemies, in refpect of their pro-
perties which they gain here ; it is to be gather'd
from what I find in Rot. finium 50 H. III. m. 5.
the King releafes a debt, that was owing to a Jew,
and in the fame Roll, 49 H. III. Rot. finium, there

are divers pardons of debts owing to Jews, fome in

recompence for fervice done, and others in compaf-
fion of the poor, that they had drawn in to be en-

gaged for great fums to them.

Rot. Pari. 13 E. f. m. 4 A Jew died, and the

King granted away his goods, and his Widow re-

deem'd them for 1000 1, and the King granted to

the Jewefs, that he would not difcharge any debts,

that were owing to her. This (hews their proper-

ties were all at the King's mercy 5 and fometimes

the King granted licence to them, and gave them
leave to aJTign their debt?, Rot. Pari. 3 E. I. m. 6.

which recites that it was provided by King Hen. III.

that no Jew fhould fell his goods without licence.

The King grants a licence to Judeo Nojlro to fell a

debt.
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debt of 20 /. that was owing him from the Bifliop

of Bath and Wells; and doubtlefs the reafon of

that Law in Hen. Illd's time, was, that the King

might prevent any mifchief, that might follow

upon an unlicenfed commerce between his fubjects

and thofe Infidels: and this appears plainly by

confidering, that by the ancient Law of the Land,

no Jew could inhabit any where within the King-

dom, but where by cuftom they were permitted to

dwell ; and lb is Rot. Clauf. i E. I. m. y. in dorfo;

they had gone and inhabited at Winchefter, but they

were removed thence, and the Record tells you the

reafon why, Amoli, &c.

They had particular Juftices afiigned over to

them, to determine their caufes, and that you fee

Rot. Clauf. 49 H. III. m. 4. the King conftitutes

two Juftices ad Cuftod. Judaorum, and gives them

power to determine their Pleas in the places, where

they were accuftomed to inhabit.

And there is in Rot. Pari. 13 E. I. m. 7. a very

remarkable Record to this purpofe, Rex diletlo, &c.

My Lord, I find another Record like this in the

Patent-Rolls of that year ; for we fee what care the

Law took, that chriftians mould not be circum-

vented by the Jews'; and the Government had an

eye upon them, that they fhould not have com-

merce one with another ; that recognizances fhou'd

be enter'd in the prefence of Chriftians. That Re-

cord is thus, Rex omnibus, &c.

We fee a man here, that deals with a Jew, and

buys things of him without licence, and the King

grants that he would not trouble him, or proceed

againft him by Law for that offence.

By the ancient Law it appears, that if a Chri-

ftian marry'd to a Jew, it was felony, and the party

offending was to be burnt ; foisthe 3^ Inft. fed. 89.

and there my Lord Coke cites Fleta for his authority

in it.

From all this it appears, that Infidels have no

right to trade and traffic here, and furely then no

fubject has a right to trade with them in their coun-

try; for the reftraint certainly muft be mutual.

And, my Lord, for this, I muft remember you of

a cafe that has been before cited in this cafe, and

that is Afichelbome's cafe in Brownlow, where my
Lord Coke declares the Law to be as we fay, and
that he hath feen a licence in Edw. Ill's time ; and
that he fays was for the fafety of Religion.

And furely, my Lord, it is upon fome fuch

grounds as this, that the Law provides that no ex-

communicate perfon fhall bring an action, no not

in outer droit, becaufe no perfon muft converfe

with them ; therefore, they cannot fue as Executor
to any perfon, Then if the Law be cautious for

the fafety of Religion, as to reftrain converfe

in our country ; a fortiori it may reftrain the fub-

jects liberty of trading in an Infidel country, where
they muft be under the Laws of the place ; and the

inconveniencies in the one cafe, are fure much
greater than in the other.

For we fee in Calvin's cafe, if the King con-

quers an Infidel country, their Laws actually ceafe

till the King gives them new ones. But 'tis other-

wife of a Chriftian country, for there the Laws re-

main till the King is pleafed to alter them.
Another reafon, my Lord, is this, the King's

prerogative in making leagues and truces, is fure

as large and unlimited as the fubjects right to trade;

and yet in the cafe of Infidels that is reftrain'd, as

to fome fort of leagues that a Chriftian Prince can-

not make with them, &c. For that you may fee in

5°9
the 4th Inftit. 155. where my Lord Coke fays that

the Law of England is fo, that the King can't make
F«dus mutui auxilii tint amicitia, with an Infidel

Prince. And there he reckons up four forts of

leagues; three of which he fays may be had with

Infidels, that is, Fcedus Pads, Ftcdid'Congralulaticnis,

ii Fadus Commercii ; but Fcedus mutui Auxilli, he

fays, by Law is not allowable : and herein thefe

leagues are grounded upon the I aw of God.
Therefore, my Lord, the Law furely does not

give the fubject an unlimited freedom to trade, but

it muft depend upon fuch cautions and fecurity, as

nothing but fuch leagues can provide for ; which

leagues I am fure none but the King is capable of

making.

This then, one would think, wereenough to clear

our Patent from that objection, that 'tis a Monopo-
ly. But there are no oiher things, that make it yet

more evident it is not fo. As firft, in all the com-
plaints that have been of Monopolies, this Patent

was never counted to be one among them, nor

thought to be illegal ; if it ever had been thought

fo, the Sratute of 21 Jacobi, cap: 3. which is a

Statute made for regulating of trade, would never

haVe been made.

In the next place, I fay either the firft patent for this

trade was a Monopoly, or this is none : the firft was
none, not only for the reafons I gave before, but be-

caufe it was a new trade. Patents for new Inventions

are not made good by the Statute of 21 of King
James, but left as they were before ; only they are

reftrain'd to a number of years, and were always

good, becaufe they were for the incouragement of
trade, and of ufe'ful inventions to increafe them.

A fortiori therefore in this cafe, what is of much
greater confequence to the Nation is a point of trade,

than any little flight Invention of a particular thing,

muft be allowed to be good ; then I fay, fure if the

firft Patent be not a Monopoly, then neither can

this Patent be a Monopoly, for there is no Law
that hath declared how long fuch a trade as this is

may be inclofed, as the Statue of 2 j King James
has fet limits for, as new Inventions.

And again, this Company is for the advantage and
benefit of the Nation, which a Monopoly can ne-

ver be : and that it is for the benefit of the Nation,

appears by the Statute of the 14th of this King, cap.

24. which recites it to be of great advantage to the

publick, and for the encouragement of the publick

Trade and Navigation. Here then, my Lord, is

both the judgment of the Parliament concerning

Companies of this kind, and an incouragement of
this particular Company by the whole Parliament.

And again, they are taken notice of in another

Statute, made in the 29th of this King, ch. r.

where they are taxed zos. for every 100/. capital

Stock in the Company.
Another reafon is this, becaufe of the abfolute

necefilty of a Company to manage this trade, not
only in refpect of the Indians themfelves, but alfo

in refpect of other foreign Nations, who are rivals

to us in this trade, and are ready to take all advan-

tages againft us about it. But this part of the cafe

is much more fit to be difcourfed of by Merchants
and Statefmen, than Lawyers.

Yet thus far the Law falls in to confider this mat-
ter, as they are a Corporation under ftipulations and"

leagues with other Countries for the carrying on of

their trade ; and fo are in the nature almoft of fo-

reign Plantations, under a regulated and Chriftian'

Government within themfelves, whereby thofe mif-

• chief*
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chiefs are prevented, that would have fallen upon
an unlimited and unregulated trade with Infidels,

that are enemies to our Religion and Nation ; which

the Law, as I have already (hewn, takes fo much
care to prevent.

For other conliderations, whether this trade be

driven to the full extent of it, or may be more ad-

vantageous to be enlarged, as it is proper here to be

difcourfed of in a court of Law, fo the application

for that muft be made elfewhere ; for I do not know
any Law that hath made the Defendant a Reformer
among us.

My Lord, in the next place, the next queftion

is, whether this prerogative of the King is abridged,

or reftrain'd by any Aft of Parliament, as is infi-

lled on by the Defendant's Counfel ; I think not.

For,

Firfl, In general the chief trade of this Nation,

confifted anciently moft in Wool, Wool-Fell and

Leather, and with our neighbouring Nations only ;

and yet,

Secondly, Even that trade was reftrain'd in the

exercife of it ; for none muft buy and fell, but he

muft do it at the Staple, as appears by 2 Edw. III.

chap. 9. that abrogates the Staple, and afterwards

it was erected again. And then in the

'Third place, there was no fuch trade as this or

any other ever eftablifh'd with Infidels in thofe days,

and To there was no occafion for fuch a Law to re-

ftrain them.

The beft rule therefore to interpret this Aft of

Parliament, will be to apply the remedy to the in-

convenience and mifchief, that was before it. If

then there was no fuch inconvenience as this com-
plain'd of, the reftriftion of the trade with Infidels

;

then all may reafonably conclude and infift upon it,

there was no fuch remedy as the laying open of a

trade, as they alledge, intended to be introduced.

But if we confider the Aft itfelf, we fhall fee fome

particular reafon for the making of it, either for the

taking off fome cloggs, that were upon the trade

then in ufe, or the providing fome remedies which

were introduced to obviate the prefent inconveni-

ences and mifchiefs.

Firfl then, for Magna Charta, which hath been

cited chap. 30. that gives liberty to Merchants, Quod
nifipublice antea prohibits fuerint, habeant falvum&
fecurum conduHium exire de Anglia &? venire in An-
gliam, &? morari &? ire per Angliam, tarn per terram

quam per aquam, ad emendum & vendendum Jine

omnibus malis tolnetis, &c. prxterquam in tempore

guerra.

This helped Merchant Strangers in this particu-

lar, becaufe before that they could come but at

four times in the year, and muft ftay here but for-

ty days at a time ; as my Lord Coke obferves in

his comment upon that Statute, and cites the Mir-

ror of Jujlice for it. And if this Law proves any

thing relating to this queftion, it is, that before that

Aft, Merchants cou'd not go out of the Kingdom,

and ftill they may be prohibited publickly ; which,

tho' my Lord Coke fays muft be by Aft of Parlia-

ment, yet he cites no Law for that opinion, and

with fubmiffion, the word Publick doth not necef-

farily import that" it fhou'd be by Aft of Parlia-

ment.. My Lord, that Law that comes neareft in

words to this cafe here before you, is that of ift

E. III. which is pleaded by the Defendant, that is

part of the Aft, the latter claufe of it-, that the

Sea be open to all manner of Merchants, to pafs

with their merchandize whither they pleafe.

3

This is part of that Law ; but, My Lord, ths
meaning of this Law is quite and clear another
thing, as I fhall ftiew with fubmiffion moft plainly :

and I will beg leave, my Lord, a little to introduce

it, by giving you a Hiftory of this Law, how it

comes to be made ; for it is but a fhort one, and
'tis only the laft claufe of it, that is pleaded by the

Defendant.

By the Statute of the nth of Edw. III. it was
made felony to tranfport Wool, and this my Lord
Coke obferves in his Comment upon Magna Chartay
upon chap. 30. King Edw. III. took advantage of
it, for exafting money of the Merchants, for dif-

penfations with the Law, and for licences for tranf-

porting of Wool. Hereupon feveral complaints
were made in the Parliament ; and particularly, in

the 17th. year of Edw. Ill Rot. Par. nu. 28. the

Commons complain, that the Grant of 40 s. upon a

Sack of Wool made by the Merchants only, was
not to bind the Commons, and therefore pray it

may be revoked. The King anfwer'd, this cannot

tend to charge the Commons ; for that there was
fet a certain price upon Wool in every County,
which the King willed fhou'd ftand ; and that, all

Wool fold upder thru price fhpuld be forfeited in

the hands of the buyer.

This was in 17 E. III. and this matter, my Lord,
among other things, was reprefented to the fame
Parliament, by the fame Merchants, by way of

advice, as a thing fir, 17 E. Ill, in dorfo nu. 58.
of the Parliament-Rolls of that year. And they

fet forth, whereas they were fummon'd to Netting-

bam, to inform the price of Wools, which they did

not, regarding the times to come as they fay, and
that was abufed ; they pray liberty to buy Wools aa

freely as other merchandizes, as they can agree be-

tween buyer and feller : and that all Indiftments

and Proceedings contrary to that Law might be

ftayed ; and further they add their advice, that the

King would ordain the Staple in fome piace in Eng-

land, rather than beyond the feas.

Then comes the 1 8 E. III. Rot. Pari. nu. 1 2.

among other Petitions of the Commons, there are

thefe which refer to the firft part of the Aft of

Parliament : That the prices fet upon the forts of

Wools in every County, which run more to the

damage than advantage of the people, might be

oufted, and that every one may buy freely, as he

can agree with the feller, and none be accufed for

doing the contrary.

This, my Lord, explains the firft part of that

Aft of Parliament ; that the ordinances before this

time made upon taking forts of Wool, which was

imprinted in Raftall, and all the Statute-Books ;

(for the Roll is, fur pris,) and defeated, and that

every man as well ftranger as Denizen, may hence-

forth buy Wool as he can agree with the feller,

as they were wont to do before the faid ordinances.

Now, my Lord, you fhall fee the latter part of

the Aft, which is that they plead : among the

Petitions of the Commons in the faid Roll, there

the 5th Petition is, reciting, That whereas the King

had granted to them of Flanders, that the Staple for

Woolfhould be held at Bruges ; at the time of which

Grant, all manner of merchants, that is, Lombards,

Genoefe, Catalonians, Spaniards, and others, who
ufed to buy the greateft part of the Wool, and car-

ry them out of Flanders by land and fca where they

would, to the great profit and increafe of the

price of'Wool, thither coming : yet the Towns of

Bruges, Ghent, and Ipres, have of late ordained,

That
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That no wools coming to the Staple, be fold to

ft rangers, nor carried out of the faid Country of

Flanders, as they ufed to be, to the damage of the

merchants of England, and of all the commonalty i

and therefore they pray remedy hereof.

This is granted by the King, that they may buy
wool as they were wont to do ; and that a Writ
Ihould be lent to the Sheriff to make Proclamation

accordingly. Then they pray, that the effect of

thefe anfwers may be put into writing, in the man-
ner of a Patent under the Great Seal ; and this is

done, in which there is this very Statute of 18 E. 3.

in terminis, as it is printed. And this plainly

ftiews, that the Sea being to be open, and mer-
chants to pafs wherever they pleafe, was only in

anfwer to that petition and reprefentation, and to

redrefs the mifchief ; that they might buy here,

and go where they would, and not be neceflitated to

go and buy at the ftaple ; which was fo abufed

by thofe of Bruges: And this is likewife purfuant

to the advice and petitions of merchants before the

17th E. 3. That the King would eftablifh a ftaple

fomewhere in England, and not in parts beyond the

Seas.

My Lord, for the reft of the Acts of Parliament

that have been cited on the other fide, 1 fhall not

enter upon them particularly ; but this every body

at the firft fight may fee, they carry their own an-

fwer along with them, and the occafion of their

making does appear in themfelves, tho' this did

not, and very few of them come up to this Quef-
tion now before you, or any thing like it, as will

appear plainly upon the bare reading of them.

The only Queftion then my Lord, that remains,

is, whether the action lies for the Company ? For I

think I have made it out, that the King had fuch a

prerogative at Common Law, and no Act of Par-

liament hath taken it away. Then I fay, the Quef-

tion is, Whether an action lies for the Company ?

that is, whether it be a bare licence, or coupled

with an Intereft. And as to that point, I (hall be

very fhort, for to me it feems to be no Queftion at

all. For,

Firft, They are at a great charge and expence

to fuport this trade, and therefore furely they ought
to profit by it.

Secondly, They are looked upon by the Parlia-

ment to have an intereft in this trade, or elfe they

had never been taxed fo high as twenty Shillings

for every 100/. in their ftock. Then if they have

an intereft in the trade, this trading of the defen-

dant is an encroachment upon that intereft, and
then here is damnum & injuria ; which will intitle

them to an action.

For fo it is in other things : A Fair, in fome
fenfe, is but a licence to hold a market at fuch a

time, in fuch a place •, but becaufe of the profit that

tends to that liberty, and the charge that the party

is at in keeping of it, an action does lie againft any

Man that fets up another Fair, to the prejudice of

him that had the firft Grant.

In the common cafe of Patents for new inven-

tions, an action lies for ufing the invention without

licence, becaufe of the intereft conveyed by the

Grant, and the charge that the party that invents,

is at. So that I think, my Lord, with fubmiflion,

we have here an intereft in this trade -, and an inte-

reft, 1 fay, as well as a licence, well founded upon
the King's Leters Patent ; which the King had
power to make by prerogative at the common Law ;

and that power not reftrained by any Aft of Parlia-

ment. And therefore I humbly pray your judge-

ment for the Plaintiffs.

M'

Mr. Pollexfen, (aferwards Lord Chief

Juftice) his Argument.

De Term. Pafch. Anno Regni Regis Careli

Secundi xxxvi. Die Luna xxi. Aprilis,

Anno Dom. 1684, Banco Regis. The

Eaft-India Company againft Thomas Sah-

dys,

Mr. Pollexfen.

AY it pleafe your Lordfhip, the Governor

and company of Merchants of London tra-

ding to the Eaft-Indies, they are plaintiffs, and

Thomas Sandys is the defendant. If your Lordfhip

pleafe, I will open a little more of the Record than

has yet been opened : And the Cafe upon the Re-
cord ftands thus :

Thefe plaintiffs bring their action againft their de-

fendant, and do declare, That the King by his

Letters Patent, in the 13th year of his reign, did

grant to them the fole trade, between the Cape of

Good Hope and the Streights of Magellan, in the

Eaft-Indies : And did alfo grant unto them, that

they, and no body elfe, fhould come thither, nor

trade there ; and they do fay, the defendant did

come thither, and did trade ; and that this is to the

plaintiffs damage.
This defendant has prayed Oyer of the Letters

Patent ; and there are fome things that are not

mentioned in the Declaration : but not being upon
the Record, and appearing upon the Oyer, I crave

leave to open them, that I may make ufe of them
in the difcourfe I am to make ; and I defire your
Lordfhip would pleafe to take notice of them.

In the Letters Patent, when they come to the

Prohibition and Reftraint, the Prohibition and Re-
ftraint is in this manner, which they have left out

in their declaration, The Letters Patent do pro-

hibit the trading without a licence, upon pain

that- every fuch perfon that fhall trade to or from
the Eaft-Indies, fhall incur the forfeiture of his

merchandize, and alfo of the Ship •, one moiety to

the King, and the other moiety to the Eaft-India

Company.
And then there follows another claufe, which is

omitted alfo out of the Declaration ; and that is

a claufe of Grant to that Company, that for any
confideration of benefit to their own ufe, they may
grant licence to ftrangers or others, to trade to and
from the Eaft-Indies.

And then there is another claufe that is omitted

alfo, and that is this, That the King grants to the

Company, that the King will not, without confenC

of the Company, give licence to any perfons be^

fides the Company to trade thither*

And there is likewife another claufe which I

would take notice of, That no body of the Compa-
ny fhould have a vote in the Company, unlefs he
have a ftock of 500 /.

Thefe claufes now being in the letters Patent, and

the Letters Patent being fet forth upon the Record,

they are become parts of the Caufe.

The defendant has pleaded the Statute of 18 E. 3.

and thereupon there is a demurrer.

My Lord, the Queftions that are in the Caufe

are only thefe two,

Firfti
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Firji, Whether or no this Grant of the fole

trade to the plaintiffs, be a good grant or not ?

And next,

Secondly, Suppofing it fhould be a good Grant,

Whether or no the plaintiffs can maintain this ac-

tion, as now k is brought ?

My Lord, in the argument of this Cafe divers

Things have been faid in which I fhall differ from

the other fide ; but only take notice how far they

may be of force in point of argument, to make the

Queftions that are in the Cafe, to turn, as to the

Law, one way or other.

My Lord, it is no Queftion but that the King,

by Law, can reftrain any of his fubjects from going

out of the Kingdom : For the King hath a parti-

cular intereft in the fervices of his fubjects ; and

therefore it is moft reafonable, and an undoubted

Rule, I think, in the Law, that the King may re-

ftrain any particular fubject pro hie fc? nunc, as the

King takes it to be moft neceffary and convenient

for his fervice to reftrain.

Next, my Lord I do not deny, but think it

alfo to be a Law, That the King may reftrain all

his fubjects from a trade to fuch a particular Coun-

try or City, upon fome reafons or occafions ; as in

times of war, and times of plague, that I reckon

by law may be done very well.

But, my Lord, that is not the Queftion in our

Cafe ; for the Queftion in our Cafe is a Queftion

concerning a fole trade granted to a particular per-

fon, or body politick, (which is but one particu-

lar perfon in confederation of Law) with a reftraint

upon, and excluding all his other fubjects. Now
from what has been granted already, to argue that

the King may grant fuch a fole trade, is no confe-

quence at all from thefe pofitions that have been

agreed, ;'. e. from the authority and power the King
has to reftrain his fubje&s from going out of the

Kingdom, or to reftrain them from trading in fuch
" a place. For,

Firft, As to the power the King has by Law to

reftrain his fubjects from going out of the King-

dom -, tho' by Law his power be fuch, yet firft

of all it is not a power univerfal to reftrain all his

people, but to reftrain this or that Man for his par-

ticular fervice, for this or that particular Time.
But to make a univerfal reftraint, that none fhall go

out but you J. S. or you fuch a body politick, will

go a great deal further than ever it has been before,

or can be conceived

.

Next, my Lord, That becaufe the King can re-

ftrain trade in time of war, or in time of plague,

that therefore he can reftrain all his people, and for

ever 5 except fuch and fuch particular Men, or a

Corporation : that muft needs be further than ever

any thing I have heard yet to be Law, or could

find any foot-fteps of.

So that I think there are no inferences can be

drawn from thefe things, that can conclude any

thing as to its particular point that now we are

upon, /. e, That the King can grant a fole trade

to any particular perfon and body politick, and

their fucceffors for ever ; and reftrain and exclude

all his other fubjects from that trade. My Lord,

.thatwilL not be, I think, a confequence that can

be drawn from any of the pofitions that 1 have laid

down.

.

And, My Lord, further I would obferve this in

the arguing of this Cafe, That when they lay down
this as a general pofition, That the King can re-

ftrain his fubjects ; there is no diftinction, nor is

there any foundation in Law for it, betwixt going
to an Infidel Country, or going to a Chriftian

Country. For it is as undoubted, the King may
reftrain any of his fubjects, as the King's pleafure

fhall be, or as there fhall be war or plague, and fuch

other occafions as may require it, from going into

a Chriftian Country, as well as he may from going
into an infidel one. And therefore if the argument
have weight in it in this point, it hath weight as

well to affect Chriftian Countries, and" the whole
trade abroad with them, as Infidel Countries, and
trading with them.

,

And there is no difference at all from this reafon

or foundation, that c«n be inferred, as I can

make.
Next, my Lord, when they argue and make ufe

of the Statute of 3 Jac. Cap. 6. which enacts, That
the King's fubjetls fhallfreely trade to Spain, and Por-
tugal, notwithftanding the Charters of incorporation

granted to fome Merchants, and the prohibitions in

thofe Charters: If they will fay that thole Charters
of reftraint were lawfully granted, then they do ar-

gue for a power in the King to reftrain trade even to

Chriftian Countries •, which is a thing, under fa-

vour, that never was yet affirmed, as 1 remember,
but rather the contrary admitted : And if they fay,

thofe Charters that were granted for reftraint of
trade to Spain and Portugal, were not lawful, be-
caufe they were chriftian Countries, then the Sta-
tute makes nothing for them : for fure it is no ar-

gument, that becaufe an unlawful Charter was
granted, therefore another unlawful Charter may
be granted ; or becaufe that was void ; therefore
the other fhould not be void ; no, rather the con-
trary.

My Lord, thefe things I have taken notice of,
becaufe they are matters that have been infifted on
in the argument on the other fide ; and I would
lay what is not neceffary out of the Cafe. And I

now come to the great point of this Cafe, and
which indeed is a great point in the confequence of
it.

Firft, Whether the Grant of fole trade to the
plaintiffs, be a good Grant or not ?

And I humbly conceive, fuch a Grant of a fole

trade to any particular perfon, or body politick,

with a reftraint to all others, is againft the Law of
the land, and by the Common Law void ; and
this I fhall endeavour to prove from good authori-

ties.

1. By the Common Law, trade is free and open
for the King's fubjedts ; and for that the Books that

I fhall cite, are thefe, 3 Inft. 181. Commercium Jure
Gentium commune effe debet, & rton in Monopolium
& privatum pauculorum Quaftum convertendum ; i/ii-

quum eft alios permitteret alios inhibere Mercatu-
ram.

The next Book, my Lord, is Fitzh. Nat, Br.

fo. 85. that fays thus ; Note, That by the courfe of
Common Law, every Man may at his pleafure go out

of the Realm for merchandize, or to travel, or other

caufe, as fhall pleafe him, without demanding li-

cence of the King ; andfhall not be punifhed for it.

And the Stat, of 5 R. 2. c. 2. which prohibited all

but the great Men and Merchants, to pafs out of
the Realm without licence, has therein declared

the Law, when it excepted Merchants, that they

had a right to go without licence : But this Sta-

tute is repealed afterwards by the Statute of 4 Jac.
Cap. 1.

Then,



1 684. The Great Cafe of Monopolies. 5 J 3

Then, my Lord, there is Rolls, 1 Rep. fol. 4.

the taylor of Ipfwich's Cafe againft Sherring. The
-words and fenfe of the Books are, That no Trade,

Mechanick, or Merchant, can be hindered by the

King's Patent. A Patent to hinder trade at fea, is

a void Patent; a Patent that: only a hundred per-

fons (hall ufe fuch a trade, is not good.

Dyer 165. That every one may at his pleafure go

with his Goods ; and cites F. N. B. for it. And
F. N. B. 85. faith thus, Note, That by the Com-

mon Law, every Man may at his pleafure go out of

the Realm for merchandize, or to travel, without

demanding licence of the King.

Thefe, my Lord, are the Books; and thus they

fpeak generally at the Common Law: and I offer

it to your Lordfhip as a further reafon, That the

Common Law is fuch, notwithstanding all their

arguments, in regard that the Common Law, as far

as it is againft ingroffing, is alfo againft all fole

trade. For, my Lord, all fole trade is ingroffing,

as I take it, with fubmiflion; appropriating trade

and merchandize to a particular perfon or perfons,

or body politick, excluding others, is ingrofling

fuch trade. Now that ingrofling is againft the

Common Law, and againft the very fundamentals

and principles of the Common Law ; that, I think

I need not labour much to prove, nor fhall I go

about to cite many Books to prove that.

That ingrofling any fort of merchandize is an

offence at Common Law, vide 3 lnft. 196. And
in the Cafe Bominus Rex verf. Crifpe& al. here was

lately an agreement betwixt copperas-makers and

copperas merchants, for the buying of all cop-

peras : Thefe copperas-makers fliould for three years

make at fo much a Ton ; and reftrainingthem from

felling to any others. It was here adjudged an in-

grofling, upon an information.

And if a Company of Merchants fhall buy up

here in like manner, all the merchandize of Spain,

or Portugal, or the Canaries, or other town or place,

for three years to come; this, I think, would be

an ingrofling, and the contract againft law.

But then, my Lord, to prove that fole trade is

ingrofling, that the nature of the thing muft fpeak ;

for whofoever has the fole trade of buying and fel-

ling of fuch a fort of commodity, or whofoever

has the fole trade to any particular Country or

Place, has thereby the fole ingrofling, and fole

having of all the commodities of that place ; fo

likewife has he the fole buying: and all the people

that have to deal about the commodities that are

to be vended and vented in that Country or Place,

are at his will and pleafure; and thereby he makes

all thofe his own, and he makes what price he plea-

fes, and orders and difpofes of them, both as to

value and every thing elfe, as his own. And there-

by, my Lord, I take it, it muft be ingrofling

;

and every monopolizing of buying and felling, or

of trade, is ingroffing. But that only ingroffing

is by particular agreement and contracts between

particular Men, among one another, without the

King's authority, or help of his Letters Patent

;

but monopolizing is ingroffing under colour of au-

thority, by help of thofe Letters Patent that cre-

ate them: for the confequence of it muft be, that

they would fell at their own prices, and thereby

exaifl upon the King's fubjeifts: And their Patent

for the fole trade to the Eaft-lndies, invefts them
in all the merchandizes of thefe Countries, and in-

grofleth all in their hands. Then if ingnofling by
the Common Law be forbidden, and it is unlawful

Vol. VII.

to do it, all Letters Patent to authorize and help

Men to ingrofs, muft needs be as void as that,

which is the end of ingroffing; and that is mono-
polizing.

My Lord, in the 3d lnft. 181. the Cafe of John
Peachy, in 50 E. 3. who was feverely punilhed for

procuring a Grant or Licence under the Great Seal,

that he only might fell fwec-t wines in London, is a

ftrong cafe for us. For, my Lord, this was in-

groffing by colour of the King's Grant, and pu-

nilhed as a great offence: And the cafe of Mono-
polies, that are reported n Co. 84. Moor 6ji. and
in Noy, do prove that monopolizing is ingroffing,

and the fame law that is againft ingroffing is againft

monopolizing; and the fame law thac makes the

one void, makes the other void.

In Darcy's cafe, where a Grant by Patent was

made to him, for the fole importing from beyond
fea, and the felling of cards under a rent, and pro-

hibiting all others to fell ; there it was adjudged

a void Grant.

And the Stat, of 21 Jac. cap. 3. does declare all

Monopolies to be void at Common Law ; fo then

if this Grant be a Grant to you, to ingrofs or mo-
nopolize, I think it will be eafily concluded to be

againft the Common Law, and made void there-

by.

Next, my Lord, that this Grant of the fole

trade to the Eaft-lndies, is againft the ancient Sta-

tute Laws of this land, I think is plain alio. As
for the Statute of Monopolies, I fhall crave leave

to fpeak of it by itfelf, by and by : But 1 fay it

is againft the ancient Statutes of this Kingdom.
Magna Charta, 9 H. 3. cap. 30. all Merchants, if

they were not prohibited before, fhould have their

fure and fafe conduct to depart out of England, and
come into England, and ftay, and go thro' Eng-
land, as well by land as by water, to buy and fell

without any evil tolls, by the ancient and juft cuf-

tom, except in time of war. And my Lord Coke

fays, That in this Act, Niji publice prohibit! fue-

rint, is intended of a prohibition by the publick

council of the Kingdom, by Aft of Parliament.

So that this Aft does in thefe words make our cafe

:

It fays, 1hey (hallf if not openly prohibited, havefafe
and fure conduct: And if that open or publick pro-

hibition muft be by Aft of Parliament, fo it is pro-

bably a declaration of the Common Law. Then
here is no fuch in this cafe, no prohibition by AcT:

of Parliament to reftrain from going to the Eaft-

lndies, but the defendant may go thither if he

pleafe. The Stat, of z Ed. 3. cap. 9. That all Mer-
chants, Strangers, &c. may go and come with their

merchandize into England, after the tenor of the

Great Charter.

The Statute that is pleaded 18 £.3. cap. 3. That
all Merchants, Strangers, and Denizens, and all 0-

ther and every of them, of what eftate and condition

foever they be, fhall fell tbeir merchandizes from
whencefoever they come, freely, without interruption

;

and fhall have the Sea open to them, to pafs with their

merchandize where they fhall pleafe, without interrup-

tion, excepting to the King's enemies ; and that this.

Aft fhall be obferved and performed notwithftandiug

any Charter to the contrary ; and that Charters to

the contrary are of no force, but are to the King's da-

mage, and to the oppreffion of the Commons.

Stat. 14 E. 3. cap. 1. recites Magna Charta, and
enacts, That all Merchants, Aliens, and Denizens,

may without Lett, fafely come with their merchandize,

fafely tarry, and fafely return.

U u u Now
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Now, if fo be, all Merchants, Strangers, 6?c.

fhall fell their merchandize wherever they come,

without interruption, and that enacting claufe be

large enough, a! fure it is; then it has an ex-

prefs claufe, That all Charters and Patents to the

contrary are void, as being to the King's damage,

and the oppreffion of the people ; and therefore

they are all by ,the Parliament declared to be

void.

The Stat, of 25 E. 3. cap. 2. confirms the former

Stat, of 9 E. 3. and has the fame claufe in effect;

If any Proclamation or Commiffion be to the contrary,

it Jhall be void. The Statutes of 2 R. 2. cap. 1.

and n R. 2. cap. 7. confirm the two former Acts,

and enact, 'That all Charters, Letters Patent, and
Commands to the contrary, Jhall be void. So that,

my Lord, thofe many Statutes, as mod of the old

ones being penned in general, (but fhort) words,

and biing in favour of trade, have been taken to

extend generally, for the general and mod large

advantage of trade ; tbo' perhaps fome particular

trades were by conftruction moftly concerned ; as

the Statutes of the Staple might be the occafion of

making fome part of them. But they do enact,

as your Lordfhip fees, in general words, that all

Grants and Letters Patent to thf contrary, pall be

•void ; and furely this would have never been put

in, but that in all times Grants have been made,

which the King has been deceived in, and found

them contrary to his real advantage, though they

have been otherwife pretended, and were to the op-

preffion of the people, and therefore void.

In the 2 Inft. 63. my Lord Coke, in his obfer-

vation upon the confideration of Magna Charta,

and the feveral Statutes that were after that made
in reference to trade, fays, That upon this Chap^

of Mag. Chart, (to wit) the 30th, this conclufion

is neceffarily gathered, That all Monopolies concern-

ing trade and traffick are againft the liberty andfree-
dom granted and declared by his Great Charter, and

againft divers other Atls of Parliament, which are

good Commentaries upon it. So that, my Lord, I

do not offer it only as my prefent thoughts, but

what has been taken for Law heretofore ; that

thofe Acts are of general extent, and all Charters

made to the contrary, are ipfo fatlo void, and of

no force.

Obj. My Lord, they fay it is true, if we are a

Monopoly, then the Law is againft us ; but we are

no Monopoly.

Refp. My Lord, to prove they are a Monopoly,

that is the next thing, which, with your Lordfhip's

favour, I fhall go about.

And for that I fhall firft take the defcription that

is of a Monopoly, made by my Lord Coke, in his

chap, of Monopolies^ in the 3d Inft. 181. and if it

is poffible to exempt them out of that defcription,

I confefs then they have a ftronger Cafe than I do
hope they have.

A Monopoly, (fays he) is an inftitution, or an

allowance by the King, by his Grant, Commiffion,

or otherwife, to any perfon or perfons, bodies po-

litick or corporate, of or for the fole buying, fel-

ling, making, working, or ufing of any thing,where-

by any perfon or perfons, bodies politick or corpo-

rate, are fought to be reftrained of any freedom or

liberty that they had before, or hindered in their

lawful trade.

Firft, My Lord, I think by their Patent, they

have the fole trade granted to them ; that is, the

fole buying and felling (for merchandizing confifts

in buying and felling) and therefore they have the
fole buying and felling in the E aft -Indies; and they
have confequently the fole felling of the commodi-
ties when they come home ; for none elfe can brin<^

them home but them, if their Charter be good.
The fole ufing of any thing, is a general word ;

and another part of this defcription, fole trading,

is fole ufing of merchandizes, in a particular place
to which they trade ; and fo they are within all the
words fole felling, fole buying, fole ufing.

Secondly, They are alfo within the latter part

;

whereby any perfon is hindred or reftrained from
any freedom or liberty they had before, or in their

lawful trade: For that it is lawful for them, as I

hope I fhall make it appear, as I think, upon the
Patent granted to feize the Ships and Goods of
thofe that trade thither ; and the bringing of this

action is a fufficient proof that you were hinderers

of this trade, and peoples going thither to traffick.

So I think, my Lord, they come within every part
of the defcription that's given in that Book of a
Monopoly.

Next, my Lord, I think that all the evils and
mifchiefs that are in the Books taken notice of to

be in Monopolies, are alfo in this cafe ; and what-
foever hath the eviJs and mifchiefs attending Mo-
nopolies, it is a great and fhrewd argument, that

that which hath the effect, hath alfo the caufe.

The evils and mifchiefs that attend Monopolies,
are, firft, That the price of the commodities they
fell, fhall be kept up, and raifed higher than other-
wife it would be : He that hath the fole fale, will

keep up the price as high as he pieafes ; this is one
of the evils mentioned in the cafe of Monopolies,
reported by my Lord Coke, lib. u. fo. 86. b. the
truth whereof I think is evident enough in that

Company ; for the price and value of things they
bring from thence, are of their own fetting, and at

their own difpofal. Nothing among men is more
evident than that, and indeed it muft be a moft
wonderful virtue, and a mighty contempt of riches,

that a Man who hath the fole commodity in his

hands, will not fell it for the moft he can ; or not
keep up the price, and make the moft of it ; and
in things that he buys, to be fure he will buy .as

cheap as he can ; and in things that he fells, he will

fell as dear as he can; and I think that he that has
fuch a power muft be a man of an extraordinary
virtue, if he do not execute it.

Secondly, Another evil of Monopoly is, that it is

pro privato pauculorum quaftu, which is likewife

mentioned in the margin of the Book cited before,

3 Inft. 181. Now whether this trade be for par-
ticular private gain of a few or no, I think any
Man that knows any thing will be fatisfied about ic

in his own mind, who confiders the prefent ftate and
condition of this Company. It is not upon Record
indeed, but fure it is eafily gathered as a confe-

quence ; and it will appear plainly by this reafon to

be proprivato pauculorum quaftu : for trade is not in

its own nature fixed and ftable, but varying and
altering, fometimes better, fometimes worfe, fome-
times beneficial, fometimes detrimental, according

as the times of war and peace, ficknefs, fcarcity of
this or that commodity, in this or that Country

;

or the modes and cuftoms of the Country, or the

manners and habits of men do occafion it : And
the Merchants by their education and obfervation,

are thofe that govern and manage this trade for the

maintenance of themfelves and trrir families, and
the general good of Men; and direct and employ

their
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tVeir Eftates and Traffick into this or that part of

the World, as time and occaiion (hall give them

bell encouragement.

But a fole trade granted into this or that part

of the World to one Company, and of ano-

ther part to another, lets up particular men that

h ad that Company, but dettroys all otaer Mer-

chants and inferior people; all (hipping muft be

fubiecT: to the prices thefe Impropriators of trade

Si allow them, or elfe lie ftill and be deftroy'd

for none elfe muft employ them, nor can do it
;
and

fo muft all Matters of Ships, for it is neceffary to

them in order for their livelihood, that they go Rich

Vovaoes, and thefe cannot go, except upon the

terms
D
that the Company will allow of. So all Ma-

riners, Artificers, Factors and all other perfons,

whofe employments depend upon this trade, muft

be fubject to their will and pleafure : and of how

great confluence that may be to the Kingdom,

L Lord, does deferve confederation.

Thirdly, A third evil and mifchief in Monopolies

is that they are to the oppreffion of the King's

people s
and any body, 1 think, that has known any

thins of late years about this Company, that is,

that knows their dealings with and handling of their

factors and fervants, that get any thing in their fer-

vice and other people that they employ, will find

inftances enough of their oppreffion; and that will

be enough to fatisfy any man, what kind of people

they are? for what a work is there, when they have

any factor or fervant, or any body elfe, that has got

any thing in their fervice ? Thofe things indeed are

not upon the Record, but they are confequences

that are vifible to every body: and the truth of it is,

in all Patents for fole trade, fo it will be, So that

if the evils and mifchiefs, which the Common Law

forbids, and endeavours to prevent, by judging all

Monopolies, Ingroffings and fole Trade unlawful,

be to be avoided, the evils and mifchiefs attending

their Patent and fole Trade are perhaps the greater,

becaufe their trade is the greateft that ever England

knew.
My Lord, in Fitzherbert's Natura Brevium, 222.

there is this faid, and I urge it for this reafon ; be-

caufe, if fo be thefe are confequences of a fole

trade, it cannot be denied but thefe are oppreffions

of all the King's people. Now there it is faid, that

every Grant of the King has a condition implied in

it ®uod Patria per Donationem non magis folito one-

returfeu gravetur; fo the Book of 13 H. IV. 14.

Grant le Rcy, to the charge or prejudice of the fub-

jects, is void : and therefore the King is deceived in

this Grant ; and the Grant is as well by the Com-
mon Law, as all thefe ancient Statutes void.

Obj. Ay, but fay they, this is not a Patent granted

to the advantage of a few, or for the railing of the

prizes and monopolizing of commodities; but for

good government and order, and the prefervation

of this trade, that otherwife would be deftroyed :

and fay they, there have been fuch Grants hereto-

fore, to Turkey, Barbary, and other places.

Rep. It is true, my Lord, this is (aid ; and that

Patent does fay, that it is for good order and go-

vernment, and the advantage of trade. But I pray,

my Lord will alfo remember, what our Books fay

concerning fuch Giants and Monopolies, in 2 Ivjt.

540. that new Corporations trading into foreign

parts and at home, tho' under the fair pretence of

order and government, yet in conclufion tend to the

hindrance of trade and traffick, and in the end pro-

duce Monopolies. This is an old obfervation, for

Vol. VII.

in the 1 \th Rep. 88. b. in the end of the cafe of

Monopolies, there are thefe words: Prlvilegia

qua re vera fur.t m Prajudicium, Reip. magis tamen

jpecioja babent b'roulifpicia, & boni publicipratexlum,

quam bond! & legates Concejfwnes, fed pratextu liciti

non debent admitti illicilum. Thofe are the words of

that Book ; and there it is alfo taken notice of, that

Darcy's Patent had a moft glorious and fpecious

preamble ; for there it is mention'd, that the fub-

jects might exercife themfelves in hufbandry and

lawful employments, and that Cards-making had

made Cards playing more frequent, and principal-

ly among Servants and Apprentices; and therefore

the fole making, and trade of Cards felling, was

granted to Darcy. Obferve, fays the Book, what

a glorious pretext and preamble this odious Mo-
nopoly had.

There is the cafe of Horn and Ivy, Mich, t o

Car. II. Rot. 403. A patent made three years after

the Patent given to the Company, and in imitation

thereof, the Patent is to the Canary Company ; and

recites, that the trade to the Canaries was of great

advantage to the King's fubjefts at that time ; and

by reafon of too much excefs in trading of fubjects

there, our merchandizes were decreafed in their va-

lue ; fo that the King's fubjects were forced to car-

ry Silver there to get Wines : and all this happened

for want of regulation and good government, and

thereupon the Patent did conftitute Sir Arthur In-

gram, and about fixty perfons more by name. And
all thofe, that had been traders there within feven

years, for the value of 1000/. a year, fhould be

a Company and Body politick and corporate by

fuch a name ; that there fhould be a Governor,

a Deputy-Governor, and twelve affiftants, and
names them, but to be continued by election, and
fhould have the fole trade to thefe lflands ; that no
other fhou'd haunt or vifit thefe lflands, and prohi-

bits all others under pain of forfeiture and imprifon-

ment, and indeed follows very much the frame of

this Patent, with a non-obftante to the Statute of

Monopolies. But notwithftanding this glorious pre-

amble, this Patent was foon after condemn'd, both

in this Court, and afterwards in the Parliament for

the abufe of trade, and the regulation of it for the

general good, which is the thing that is pretended

;

but few men can doubt what is really intended by
that; and no one I think can doubt, what is the

real intention of this Patent under the name of re-

gulation and government: to ingrofs all into the

hands of ten or twelve men, is moft excellent re-

gulation and government.

My Lord, as to the other Companies and Char-

ters that have been granted, fuppofing that all thefe

Grants were fuch as this, and ufed and practifed as

this is, it is no argument that they are legal, or that

this was good. For, my Lord, it is well known,
both by the ancient Statutes that I have cited, and

by common experience, that there have been in all

ages and times Patents granted, that were not by
Law grantable, but the King was deceived in them,

and thofe Patents were void and of no force ; and

therefore it is no argument, becaufe there have been

many fuch Grants and Patents in former times, that

this fhould be good.

I agree, my Lord, if ever this Grant or any

Grant like this had come in queftion, and had re-

ceiv'd any judicial allowance to be good, it

had been fomething; but otherwife it can be no
inference at all, becaufe there are others, this is a

good one.

U u u 2 But,
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But, my Lord, to keep myfelf clofe to the point

of Monopolies , Monopolies have been granted in

the bed of times, in Queen Elizabeth's time, there

was Darcfs Patent granted then ; and it appears

there had been grants to divers others of the fole

making and felling of Cards, but when it was que-
ftion'd, it wascondemu'd. Statute 9 E. Ill, cap. 1.

and the other Statutes before cited, the claufes that

fry all Patents granted or to be granted contrary to

the freedom of trade in thefe Satutes mentioned,
prove,

Firft, That fuch Patents have been.

Secondly, That they did forefee, and provided
againft, thofe that would be.

The Provifo in the Statute of 43 Eliz. cap. l.fetl.

9. fhews alfo that Monopolies were granted ; but

fo far were they from receiving any allowance, or

approbation, that that Statute, that was made in the

end of her reign, for confirmation of the Queen's
Grants by a fpecial Provifo, does except and pro-

vide that it fhould not extend, to make good any Let-

ters Patent, that did concern any licences, powers

or privileges, commonly called monopolies.

The Statute of Monopolies and this Statute fuf-

ficiently fhew, that there were fuch Grants, and
that they were not allowed ; fo that even in Queen
Elizabeth's time, and during her reign, divers fuch

Grants it feems had been made. But, my Lord, if

fo be there had never been any judicial allowance in

times paft for any fole trade, or fole buying or fel-

ling, tho' there have been in all times fuch Grants

made, yet that will be no argument that they were

good; but on the contrary ; and further the pra-

ctices of thefe Companies have been to the contra-

ry, till within late years ; no fole trade praftifed

among them.

But, my Lord, on the contrary, fince that Pa-

tents have been fo granted, fince that there is no

judicial allowance of fuch; I would appeal to them
to fhew whether there has been any practice of thefe

things. I do not fuppofe, but that in Turky and
Barbary, perfons have traded, that have not been

licenfed by the Companies, and that continually in

all' times ; but yet I think no-body will find any

judicial opinion, that has been given againft them
for it, or that ever any fuch Patent was of force to

reftrain the fubjects freedom of trade in thofe

places. *

My Lord, I am apt to think, that the Grants

t3 thofe Companies, that is, the Turky-Company,
the Barbary-Compzny , and the 2?«$?'a-Company,

are like to this of fole trade ; but yet if it never has

been practifed to reftrain others in this manner, it

is rather an argument againft them of the other fide;

but they have never dealt thus, nor ufed the claufe

of prohibition as thefe men do. For, my Lord,

whoever thinks to make any conclufion for the pre-

fervation of fuch a fole trade by a Company, with

a reftraint of others, becaufe fuch Patents and

Charters have been granted to other Companies,

will have but little reafon fo to do, if he confider

what a difference there is between this Company and

them: for, my Lord, thefe Companies did never fet

up for a fole trade, tho' there be fuch words in the

Patents, they never ufed them, but have always

ufed their trade quite contrary, and in another me-
thod in a commendable way, and I think in a legal

way ; but not To as to warrant any thing of this,

that is here pretended. Therefore, if your Lord-

fhip pltafe to give me leave, I would obferve the

difference betwixt the way of trading, that thofe

other Companies have, and the trade of the Eaji-
India Company. The Companies of Turky, Barbary,
Ruffia, Mufcovy and Hamburgh, nor any other, till

' of late years, did ever trade with a Joint-Stuck ;
but the Members of the faid Company, every man
ufed his own trade, bought and fold his own com-
modity, ufed and employed his own fadors and fer-
vants; and the Company took care to fend out a
Conful, or fome one to be their Agent, to preferve
the trade, and by fmall impofts upon the commo-
dities traded for, to provide for fuch Officers: which
Impofts or Affefiments were made by By-Laws and
Regulations among themfelves. They take care the
Markets fhall not be over-clogged by the commo-
dities they fend out, which they do alfo by their
own Orders and By-Laws, that are made among
themfelves ; they only order what Ships fhall go,
but leave the particular Members of the Company,
every man to fend what he will upon his own ac-
count, and appoint who he will to be his factor, and
to bring over what commodity he pleafes : they
trade not upon any Joint-Stock, or the Stock of the
body politick. If you deal with any of them, you
know the particular perfon you have to deal with

:

no man is refufed to be of their Company, that has
a mind, paying fome fmall fum of money for his
freedom ; and whoever is of the Company, has a
Vote in ordering the affairs of the Company. But
now you of the Eaft-India Company ingrofs the
fole trade into the body politick ; you have a
Joint-Stock, every man whether Merchant or not,
if he can buy fuch a fhare in their Stock, is of their
Company. The Committee manage, and the reft

muft fubmit to their pleafures and diftribution:

thofe few of them which have the moft (hares, have
the difpofal of the whole Stock ; no Member trades,

buys or fells, or has any thing that he calls his own,
but only fuch a fhare in the Stock : you fuffer not
the Members to trade with their own money, at

their own difcretion, or to employ whom they
pleafe, this you do not do; you fuffer no man to

have a Vote among you (and your Letters Patent
have fuch a claufe that none fhall) but he, who
has 500/. Stock; which 500/. no man can ac-

quire, unlefs he pays 14/. or 15/. for it, two and
a half per Cent, or fome great fum. So that

by the very foundation, they can have no more
perfons in their Company, than they that have 500/.
fhares; and thefe fhares being ingroffed into few
hands, they have all, and call themfelves the Com-
pany. So that man that will not be deceived by
words, but diftinguifh things different one from
another, will diftinguifh between one Company and
Society, and another ; who are Ingroffers, Mono-
polizers, and who not.

The Turky Company, and the reft like it, may be

truly faid to be Managers, Regulators and Impro-
vers of trade. They have no Joint-Stock, that

they trade upon, they ingrofs not, they admit every

man that will to be free of their Company, to trade

with his own money, his own credit, and buy and
fell his own, and to employ whom he pleafeth;

and none among them under pretence of govern-

ment, regulation and prefervation of trade, makes
nnreafonabk advantages.

But this invifible Eaft-lndia Merchant, the Body
politick, covers and countenances fome few men

.

among them, to ingrofs, buy and fell at their own
rates, and that exclude all others for the great and

exceifive advantages of the few.

The
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The other Companies, as the Turky Company,

13c. have not any lole buying or felling, nor ex r-

cilmL; any Lie trade or ingroliing.

J very Member of thefe Companies, which are

a multitude, and every one that is not, may il he

will be a Member, and no man is excluded.

But this Company is quite contrary, and there-

fore (if ever any was) are great Ingroffcrs and Mo-
nopolizers of trade. I do not argue nor fpeak

againft Companies, nor regulating, nor managing

trade, which was the true intent of the Patent

;

fuch as I have mention'd, and is virtuoufly and

commendably pratfhfed in the great Companies

of Turky, Mufcovy, Hamburgh, and others ; where

the Members of the Companies trade, upon their

own particular Stock and Pftates, and no Merchant

hundred or denied to be a Member, that defires it,

paying it'* ordinary fees of admiflion: but againft

the invifible Merchant, this politick capacity tra-

ding in Joint-Stock.

Suppofe a like Patent to any one, or two, or

three men, Farmers or Partners in their private ca-

pacity of this fole trade ; and they had the manage-

ment of it, and hereby poffeffors of fuch vaft wealth

and merchandize:

What wou'd this politick body (I mean the prin-

cipal Members, for the Body cannot think or have

fenfe) judge of this ?

Perhaps yours is much worfe, there-a man fhould

know with whom he dealt, who were his debtors,

and how to come at them ; but dealing with you is

a kind of dealing with fpirits, an invifible body,

only fubfifting in lntdligentia Legis.

Therefore being fo unlike the other Companies,

and fo contrary to them, you have no countenance

from them •, but tho' they are good and commenda-

ble, you are Ingroffers and Monopolizers.

This fhews the great and vaft difference between

the one and the other ; this fhews that you, that

are the Eaft-Indid Company, have the fole trade as

a Company, and whoever buys in many Stocks, has

as many votes as he has 500 /. in the Stock.

There is no fuch thing in any other Company,

but quite otherwife in all thefe refpedts ; but hereby

it comes topafs, that he that has fo many fhares in

the Stock, has an abfolute power, by having fo

many votes.

The invifible Body or Corporation perhaps trade

for 1 000000 /. per Ann. they get into their hands

to fell 7 or 800000/. worth of merchandize at a

time; the three laft fales they made came to

1800000/. no body hath thefe commodities but

they. Is this trading, and no ingroffing or mono-

polizing ? It is their wonderful virtue then, hatred

and contempt of riches, that makes them not to

raite and increafe values and prices, and be as rich

as they pleafe, if they do not do it. Never was

there fuch an inftance of fo great a trade in England,

but none of your Members buys or trades at all;

any man among you whether he be Merchant or not

Merchant, Citizen or Gentleman, or what he will,

if he has a Stock, his Stock goes on by this joint-

trade, but it is a few men that manage the whole

as they fee beft ; no man employs (hips or work-

men as he thinks moft convenient; but you are one

oreat trader in this vaft trade, which is indeed one

quarter part of the trade of the whole World.

My Lord, this being then the great difference

between this trade by a Joint-Stock, and in the

Company as a body politick, which is but as one

entire perfon, having the trade entire to himfelf,

5 J 7

and the trade of particular Members, under or-

derly regulations :

It is quite a different and diftincTt thing from any
thing, in any of the other Companies, that they

w :>uld be liken'd unto, to obtain their own ends ;

nor is there any reifon to make them like one an-

other, for the whole matter is carried ondiftinct in

both; the one is a fole trade by a body politick,

the other difperfed thro' the Members, according

to their own dilcretion and occafion, under regu-

lation. No man, if he comes into the Eajl- India

Company, can trade among you, or vote among
you, unlets he have 500/. Stock; and if he do not

come in, (fince it is according to your conftituiion,

that every man fhould have as many votes as he

has 500/.) his vote is like to do him little good, if

fome few men in the Company agree againft it.

And befides this, my Lord, in the Turky Com-
pany, where they trade as diftincT: Members, every

man knows his creditor and his debtor, becaufe they

deal in their natural capacities; but you trading in

capacity of a body politick, every man that trades

with you has a creditor or a debtor, he knows noc

whom.
And it is a great mifchief, when perfons know

not how to fue or how to deal with them ; for take

them all apart, they are as juft and as good people

to deal with, as can be ; but take them together as

a body, what more hard to deal with than a Cor-
poration ?

My Lord, we have feen the inftance of thefe

things in this Company, in a few days they having
fo great power, that none could contend with them,
and foon after fo invifible as well as low, that no
dun can find them. This we all know very well,

my Lord ; and I inftance in this to fhow, that where-

as they would be likened to other Companies, which
were created for the prefervation and benefit of trade;

and the Members of it are under the regulation and
'government of the Company, but not as you are ;

they are traders, your Members are none, you are

only the Body politick, the invifible Merchant, that

no one knows where to find ; and a Body politick,

in judgment of Law, has neither Soul nor Confci-

ence, and yet forfooth are traders.

I only inftance in thefe things, to fliew that figni-

fies nothing, which you did infift upon, that there

are other Companies for trade; for I fay, that they
are good and regular, and not Monopolizers, for

they do not trade in fuch a manner by fole buying
and felling, but every one trades as a particular

Merchant ; but you are otherwife, your body poli-

tick is the fole Merchant, and none of your Mem-
bers can trade, unlefs a particular fervant, perhaps

to fave charges, you give him leave to buy or deal

in fome little things ; but all others are quite ex-

cluded.

My Lord, having thus fhewed you the way of
their trade in fole buying and fole felling, I fhall

now in the next place come to the Statute of Mo-
nopolies, which is the Statute of 2 1 King James,
chap. 3. and I hope I fhall plainly fhew you, that

they are within the words and meaning of that

Statute.

By that Statute, my Lord, it is enacted, that all

Monopolies, Commiffions, Grants, Licences, Char-

ters and Letters Patent granted, or to be gran

ted to any particular perfons, Bodies polin

or corporate, of, or for the fole buying, fellinc

making, working, or ufing of any" thing wit

this Realm ; and all Proclamations, Inhibit.

Reftrain s.
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Restraints, Warrants of Affiftarice
-, and ali other >

matters and things whatfoever, tending to the in-

ftituting, erecting, Strengthening, furthering, or

countenancing the fame contrary to the Laws of

this Realm, are and fhall be utterly void and of

none effect.

And that all Perfons, Bodies politick and cor-

porate, which now are, or hereafter fhall be ; (hall

ftand and be difabled to have, ufe, exercife or put in

ure any Monopoly or fuch Commiffion, Grant, Li-

cence, Charter, Letters Patent, Proclamations,

Inhibitions, Reftraint or other matter, or thing

tending as aforefaid ; or any liberty, power or fa-

culty, grounded or pretended to be grounded upon
them.

Then, my Lord, there Follows the claufes of

forfeiture of treble damages to the party grieved,

by the ufing of any fuch Monopoly : then there is

the claufe about new Inventions and fome other

things ; then comes the Provifo concerning Corpo-
rations, of which fome ufe being made in this cafe,

I fhall crave leave to confider it diftinftly.

Provided alfo, and it is hereby enacted, that

this Aft or any thing therein contain'd, fhall not in

any wife extend or be prejudical to"the City of Lon-

don, &c. or any Corporation, Company or Fellow-

fhip of any Art, Trade, Occupation or Myftery, or

to any Companies or Societies of Merchants, within

the Realm, erected for the maintenance, enlarging

or ordering of any trade or merchandize; but that

the fame Charters, Corporations, Companies, Fel-

lowfhips and Societies, and their Liberties, Privi-

leges, Powers and Immunities fhall be and continue

of like force and effeft, as they were before the

making of this Act, and no other, any thing in

this Act to the contrary notwithstanding.

The next Provifo extends to Patents granted, cr
to be granted for Printing, making of Salt-Petre,

and Offices, which do not concern the cafe in que-

{lion.

By the defcription of a Monopoly, which I have
before, out of my Lord Coke, ftated and exprefs'd,

this fole trade granted to you^ and the exclufion of

all others, is a Monopoly within that defcription, as

I have before fhewn that their Charter is directly

contrary to this Aft. My Lord, firft, that they are

within the enacting claufeof this Act, this I think,

by comparing what they claim with the enacting

claufe, will plainly appear. I need not now ftand fo

much upon the word Monopoly, whether by what
I have faid, I have proved them a Monopoly or no

;

but by the other words of the Statute, fuppofing

that word Monopoly was out of the Act, yet

they are within it : for the Act of Parliament having
the words of fole felling, or fole buying, or fole

ufing of any thing ; if they have the fole buying
or fole felling, or fole ufing of this trade, then they
are moft plainly, I think, within the enacting words
of this Act of Parliament.

Now, my Lord, that their Charter is directly

contrary to the enacting words, I muft alfo therein

refer my felf to the words of the Charter, which
has fole buying ; for all others are prohibited fo

much as to come and go from and to the Eaft-Indies

without their licence. It has alfo fole felling ; for

all others are prohibited to import any commodity
from thence into the Realm ; and they cannot fell

them, except they import them. They have like-

wife the fole ufing ; for they have granted to them
the fole trade, which includes all buying, felling,

fole ufing, that appropriates all to fhemfelves, and
excludes all others.

How then, my Lord, can any man read this
Act of Parliament and their Charter, and compaie
them together, but he muft at the fame time con-
clude, that their Charter is contrary to what is en-
acted there ? For the Act of Parliament does fay,
That all Letters Patent granted to any Perfon, or
body politick, for the .fole buying, fole felling' or
fole_ ufing anything, and all Proclamations"Re-
straints and Inhibitions to the contrary, and all o-
ther matters and things touching thereunto, are
contrary to law, and utterly void, and of none ef-
fect: ; why then they have by their Grant, the fole
buying, fole felling, and fole ufing of this trade ;
therefore they are quite contrary to what is in the
enacting words of this Aft of Parliament. Then,
my Lord, if they are contrary to the enacting
claufe of the Act, then their hopes muft be, that
they are faved by the Provifo.

My Lord Coke, in his Comment upon this Act,
in 3 Inft. 182. does fay this Act is forcibly and
vehemently penned for the fuppreffion of all Mo-
nopolies , and the word fole ufing, is there faid to
be fo general, as no Monopoly can be raifed but
will be within the reach of this Statute..

The word, any-thing, fhews alfo the general
fcope and intent, that nothing Should be excluded
that was a Monopoly: For Monopolies in times
paft, were ever without Law, but never without
friends. And if it be fo penned for the fuppreffion
of all, it ought to have a large and general con-
struction.

Obj. But then let us fee whether they are in die
faving of this Provifo.

The Provifo excepts Charters to Companies or
Societies of Merchants within this Realm, erected
for the maintenance, inlargement or ordering of
trade or merchandize.

Refp. This Provifo extends not to this Charter,
or any Letters Patent that were not at the time of
the making of this Act; and that is the firft thin<*
that I offer, why they are not within the reach of
the Provifo. Becaufe this Provifo does not extend
to any Letters Patent after the Act of Parliament
made, but only the Letters Patent before. For
the Provifo fays, It fhall not extend, or be prejudicial
to any Town corporate, concerning any Charter
granted to them, &c. or Cuftoms ufed by them, or
to Societies erected for the maintenance, inlarge-
ment or ordering any trade or merchandize. This
does extend to thofe that were granted or erected
at the time of the making of the Aft ; and there are
no words of faving, for any that fhouW hereafter be
erected. And the word hereafter would as well
have been in the claufe of faving, as in the enactino-
claufe, if it had been intended. But the follow"
ing words concluding this Provifo, fhew it further j
for the Provifo goes on, and fays, That the fame
Charters, Cuftom-s, Corporations, Fellowships and
Societies, and their Liberties, &c. fhall be and con-
tinue of fuch force and effeft, as they were before the
making of this Aft, and no other. This fhews,
that that which is within the Provifo, was that which
was before the making of the Aft only

; and this

governs and concludes the whole Provifo. Now that
only extending to thofe that then were, and to leave
them as they were, to leave their Charters and
Companies, their Powers and Privileges, in the*
fame (tateand condition as they were before the Aft;

can



1 684. The Great Cafe of Monopolies*

can never have any reference to what fhould be

after.

The beginning of the Provifo fays, this AcT: fhall

not prejudice them : the conclufion fays, they

fhall be as they were before the Ad was made

;

therefore they muft have had a being before the

AcT, but no words herein extend to thofe that then

had not a being.

And, my Lord, the next Provifo for printing,

falt-petre, offices, &c. that is to this, further fhews

this to be the meaning of this Provifo ; for that ex-

prefly provides, That this Act, or any thing there-

in contained, fhall not extend to any Grant or Pri-

vilege heretofore made, or hereafter to be made,

of, for, or concerning printing. If then the for-

mer claufe had intended to include any Letters Pa-

tent that were after to be granted, it would have had

thefe words, "To begranted as well here as in the claufe

that comes afterwards.

But, my Lord, fuppofe this not to be a fufficient

anfwer to this Provifo, but that this Provifo (hall be

conftrued to extend to Companies, Charters, Pri-

vileges, and Immunities, granted after this Act

;

yet the plaintiffs are not within this Provifo, nor the

faving of it : For it extends only to Companies that

are for the maintenance, inlargement, or ordering

of any trade or merchandize, and to their powers,

&c. that they have to that end not two Companies,

that are erected to have a fole trade by a joint ftock,

or ftock of the corporation, to exclude all others

from having any thing to do in that trade. It does,

and reafonably may be intended to extend to all

Companies that are for the maintenance, increafe,

and well ordering of trade •, as the Turky Company,

the Mufcovy Company, the Ruffia Company, and

Hamborougb Company, and thofe that I have been

fpeakingof, that trade not as bodies politick, or a

joint ftock, but every Merchant that will, may be

thereof a Member-, and every member thereof

trades upon his own private ftock and account as 1

a Merchant: but not to this Company, who inftead

of ordering the trade, endeavour to bring the fole

trade unto themfelves.

Therefore, my Lord, thefe are the Companies

that are within the exception faved from the penal-

ty of this Aft ; but we muft be as filly as the Infi-

dels they deal with in thefe matters, not to diftin-

guilh betwixt thefe corporations, and their manage-

ment and yours ; they exclude none from trade,

they trade not in a politick capacity in a fole ftock,

but every man is a trader upon his own peculiar ;

but yon take upon you in your politick capacity, as

you have expreffed it in your declaration, totum, in-

tegrum & folum Commercium & Negotiationem habere,

uti &? gaudere ; and to exclude not only all ftran-

gers, but all your own members, to have any dif-

tin£t or feparate trade upon his own account, except

a little to pay and excufe you of charges, and

thereby ingrofs all that vaft quantity of merchan-

dizes, the many hundred thoufand pounds worth

you bring in or carry out. In whom is the pro-

perty? In the corporation. Who buys and fells

all ? The corporation. Who are the debtors for

the money that buys and provides thefe merchan-

dizes? The body politick, the corporation, the

invifible body. Who fhall be fued for all thefe

debts? The body politick; fue them as you can,

they will be either too great and too rich to contend

with, or elfe in that condition as you know not

how or where to have them.

5*9
An invifible body, fubfifting only in Intelligen-

tid legis, a body politick without foui orconfeience,

as the Law fays it to be.

We have feen them in a year's time, in both thefe

qualifications, fo great as fcarce any man would
contend with them, fo invifible at another time,

as a dun would fcarce find them; this furely can-

not be for maintenance or inlargement of trade, to

deal with I know not whom, where no fecurity or

perfon fubfifts.

It is indeed for the maintenance of the Compa-
ny's trade, to enable fome of them to get 10 or

20000/. per annum by it, and to keep this vaft

trade in a few hands.

But fure that is not of the trade the Provifo intends

;

reftraining to the body politick, which is but one
perfon, or many in partnership, is quite contrary

to the inlargement of the Provifo mentioned.

And therefore to fay you are within the faving

by this Provifo, a Company erefted for the main-

tenance and inlargement of trade, when you reftrain

all but yourfelves to trade, feems to be a contra-

diction.

And for the following words in the Provifo, Or
ordering of any trade or merchandize ; if you fay you
are faved within the extent of thefe words, then you
muft make a conftruftion of ;hefe words in this

fenfe

:

That ordering trade or merchandize, is exclu-

ding all others, and taking the whole to ourfelves.

A mod excellent Ordering that is.

But the fenfe of thefe words in the Provifo is, to

fave to the corporations and fellowships of arts,

trades, occupations and myfteries, and to Compa-
nies of Merchants, the powers and authorities that

they had for the maintenance, inlargement or or-

dering of trade

;

By taking care that commodities were honeftly

and rightly made, without fraud or deceit, as to

the goodnefs or excellency of the commodity, of
deceit in their meafures or quantity;

That the fervants and younger fort were honeftly

and induftrioufly educated in their trades and myl-
teries, by the mafters and elder fort

;

To place and keep good order and decorum a-

mongft thofe of the fame myftery and trade

;

For aflembling and confulting for the common
good and management of their refpeftive trades

and employments.

This is that which the Provifo excepts and pro-

vides for, not for a fole trade in a Company, in a
joint ftock, excluding all others, as this is.

For the fame exception is alfo for the manufac-
tures that are mentioned juft before, as new inven-

tions, and the fociety of any craft or myftery ; thefe

alfo are under the exception, which does ftill ex-

pound them to be meant of th3t regular due order

and government in companies, for the due regula-

ting of trades and myfteries, that is by making by-

laws to take care that their wares be well and fub-

ftantially made, that the younger fort be obedient

to the elder, and the elder inftrucl the younger, and
not opprefs them. Thefe are the laws that they

have power, (and 'tis fit they fhould have) to make
for the management and increafe of trade. But to

have a fole power over trade, and an intereft in it

by a joint ftock, to ingrofs it into one man's hands,

or into the hands of a body politick, which is but

as one perfon in law, and in this manner to trade

under the pretence of order or good government j

this,



520 3 6» The Great Cafe of Monopolies. 36 Car. II.

this, under favour, was never meant or intended

by this exception in this Act. Therefore that

which I have before expreffed, is the fenfe and

meaning of this Provifo, and not the having the fole

trade, excluding all others, as here is endeavoured

and defigned to have.

My Lord, in the taylor of Ipfwich's Cafe, 1

1

Co. 54. that company of taylors made a by-law,

to exclude taylors from exercifing or ufing their

trade, within the town of Ipfwich, unlefs they pre-

fent themfelves to the matter and wardens of the

Company, and three of them admit them to be fuf-

ficient workmen, and proved they have ferved feven

years at leaft, as apprentices, and then admitted by

the matter and wardens, and Company ; and if

any did offend in any part, they mould forfeit fo

much to the Company. In this cafe there feemed

to be a good end and meaning, to exclude infuf-

ficient workmen, and to encourage good ones:

a good order, one might think. Yetfo zealous and

careful were the Judges then, left under any pre-

tence they fhould exclude men from their lawful

trades, that they adjudged this a void by-law, as

tending in the purview of it, to reftrain men of their

freedom in ufing their trades, and introducing op-

preffion of the young tradefmen by the old and rich

tradefmen, and to fubvert the liberty the law gives.

And in that very Cafe it was adjudged, fo. 54.

That ordinances for the good order and govern-

ment of men, of trades and myfteries, are good ;

but not to reftrain any in their lawful myftery.

Norris and Stap's Cafe,, Hob. 211. to the fame

purpofe.

Therefore, my Lord, this is the fenfe and mean-

ing of that exception that is in the Statute of Mo-
nopolies, That it faves fuch as were for the order-

ing of men in their trades and good government,

but not to enable a corporation to have a fole trade,

to hinder or exclude others from ufing it. That is

the true fenfe of the Provifo: But for the other fenfe

that they would have, 'tis the way to make it the

moft repugnant and contradictory Acl: that can be:

For, my Lord, to fhew that this is fo, give me
leave to compare them.

The fenfe they would have, is, That it fhould

fave to bodies politick, the having the fole buying,

felling and ufing, any merchandize or trade, as a

corporation, that fuch fhould be excepted out of

this Aft.

Now let us compare the Provifo with the enacting

claufe, and taking the Provifo in that fenfe they

would have it; that a body politick may have the

fole buying and felling, or ufing any merchandize

or trade, as a corporation : Then the enacting part,

with the Provifo, will run thus, enacted, 'That Let-

ters Patent to any per[on or body politick, for the fole

buying, fole making or ufing of any thing within this

Realm, are contrary to haw, and void ; and no body

politick fhall be capable of having, ufing or exercifing

of any fuch Letters Patent, Inhibition or Reftraint,

provided that bodies politick may have the fole buying,

Jelling and ufing of any trade or merchandize.

Is there any thing can be put in words and terms,

more contradictory than this is ? And yet thus it

muft be if their fenfe prevail. So that, my Lord,

there is not a more repugnant and contradictory

thing can be made, than this Provifo to the body of

the Act, if you take it in the fenfe they would have it.

Suppole the Statute of that enacts,

That no man fhall ufe a trade that he has not ferv-

ed an apprenticefhip to by the fpace of feven years

;

had a Provifo, that a man may chufe a trade that he

had not ferved an apprenticefhip to by the fpace of
feven years ; this had been a void repugnant Provi-

fo. This is as plainly repugnant, that no body po-
litick fhall be capable of having a fole trade. Re-
pugnant Provifos are in law void.

My Lord, If fo be a Provifo be repugnant and
contradictory, then it will be void ; and fo are all

our Books, 1-C0, 46. Plowd. Com. 563. A Statute

gives the lands of J. S. to the King •, and then a

Provifo comes to fave the right of all perfons: This
fhall be conflrued, all perfons befides J. S. not to

deftroy the premifes.

Therefore when this Act fays^ That all Patents

granted to a body politick, of the fole buying, fel-

ling and ufing of any thing within the Realm, fhall

be void ; and a Provifo fays, that it fhall not ex-
tend or be prejudicial to any company of Merchants
erected for the ordering, maintenance and increafe

of any trade or merchandize, if conftrued in their

fenfe, to give the company fole buying; felling and
ufing of any thing, is directly contradictory and
void ; then that cannot be the fenfe. But taking

it in the other, which I apprehend to be the true

fenfe, that order and government is provided for-,

that is the meaning of the Provifo, and nothing elle:

and this is the general practice of the Societies and
Companies allowed in all times. But a fole trade,,

under the pretence and colour of order and manage-
ment, never, as I believe, had any judicial allow-

ance: And then you are within the enacting claufe

of this Act of Parliament, and are a Monopoly y

or becaufe, it may be, you do not like that word,
you have the fole buying, and fole felling, and fole

ufing of this trade, which is contrary to the exprefs

words of this Act of Parliament, and fo your Pa-

tent and Charter is void.

But, my Lord, they endeavour to anfwer this

objection with another fort of anfwer: They fay the

Provifo is, That the Act fhall not extend to compa-
nies of Merchants erected for government and or-

der of trade, but that their Charters, Privileges and
Immunities, fhall be of like force and effect as they

were before the making this Act; and therefore,

fay they, Patents to Companies of Merchants for or-

deringof trade, if good before this Act, fhall be good
ftill ; and therefore, fay they, this Act cannot hurt us.

My Lord, the objection is nice, as I apprehend,

but fo it is, if I take them right ; this, under fa-

vour, is but the fame thing again in other words ;

for the conclufion of this Provifo extends no further

than the Charter mentioned in the beginning of it

;

it extends but to the fame Charters (fo are thevery
words) fhall be of as good force, &c. Why then

what Charter or Patent is it, that fhall remain as

they were before the Act? why thofe that are- ex-

cepted. What are excepted ? thofe that are for or-

der and management, as I have before fhewn ; not

thofe that are for a body politick, to ufe a fole trade,

that is repugnant to the enacting claufe; therefore

thefe, as I have faid, are not excepted, or within

the Provifo, and fo we come back again where we
were. Are you excepted out of the Act ? If you
are, I agree the Act hurts you not; if you are not

excepted, then you cannot be in the fame condition

as you were before, or as fuch Charters were before

the making the Act ; for the conclufion and latter

part of the Provifo is to be taken in no larger fenfe

than the words that went before in the beginning;

nor can extend further than thefe words extend : lb

that I fay it retorts juft back again where it was.

If they be excepted, they be not within the Act ; but

then the Provifo will be repugnant, as 1 have faid
"

before,
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before, and contradictory ; if they are not excepted,

they have no benefit by the Provifo.

So, my Lord, taking it upon what I have faid,

I do hope that the words of the Aft of Pa-iiamcnr,

plainly do extend to bodies politick, and to inhibit

the ingrofling fole trade by bodies politick. They
fay themfelvcs, and it appears they are a body po-

litick, and they have this Ible trade ; and fo the en-

acting claufe extends to them.

Next, 1 fay, the Pr&vifo extends to Charters grant-

ed before, not to Charters to be granted after the

Aft of Parliament : and as to thole Charters that

are excepted, it leaves them juft as they were be-

fore ; but if their fenfe takes place, then it is, as I

conceive, with fubmiffion, molt palpably contra-

dictory and repugnant to the Aft ; and then it is as

lawful at this day to grant to any corporation any

fole trade or manufafture, yea, downright to grant

them a Monopoly, as it is to make any other Grant

;

and fo this would be rather a countenance, than an

Aft made againft them.

But then, my Lord, they come to another thing ;

this is an infidel Country, this is a fole trade with

Infidels, and fuch a trade the fubjefts never had any

right to have without the King's licence ; and now
being fo, that differences the caufe : and to prove

ir, thty cite Mcbelborn's Cafe, in 2 Brownl. 296.

wherein Mr. Brownlow being Prothonotary, recites

what my Lord Coke faid in that Cafe, That no fub-

jeft might trade into infidel Countries without the

King's licence -, and his reafon was, becaufe he

might relinquifh the catholic faith, and adhere to

Infidclifm : and that he had feen a licence in the

time of Ed. 3. wherein the King recites the confi-

dence that he had in his fubjeft, that he would not

decline his Religion, and licenfed him ; and that

this did arife upon the recital of a licence made to

trade to the Eaft-Indies.

And they do cite Calvin's Cafe, in Co. 7 Rep. fo.

17. wherein 'tis faid, That Infidels are in law, per-

petui ittimici, and between them and Chriftians

there is perpetual hoftility, there can be no peace ;

and 12 H. 8. fol. 4. where it is holden, that a pa-

gan cannot have or maintain any aftion at all, nor

have any thing within this Realm ; and to prove

this, Regifter 282. and 12 H. 8. fo. 4. are there

cited.

My Lord, I have the more fully recited what

this is, becaufe I hope I (hall give very full anfwers

to all : But, my Lord, before I do anfwer thole

Books

;

Firft, Let us fee what the confequence of it will

be : Suppofing the Law to be as thefe Books fay,

and as thefe Gentlemen would have it ; and the con-

fequence will be, that the plaintiffs cannot maintain

their aftion, but the Charters granted to them will

be void.

Firft, Upon the reafons given in thefe Books

;

for if the Books are of authority, the reafons there

given muft be of authority (fays that Book of Brown-
low's). The King has the care and prefervation of

Religion, by the Law vetted and repofed in him,

that the fubjeft (hould not trade with Infidels with-

out licence, that they may not renounce their faith ;

and the King will take care to give licence to traf-

fick, to fuch only as he can have confidence will ne-

ver waver from their profefiion.

Suppofing this to be true, then their Patent muft
be naught •, for then it is only grantable to perfons

in whom fuch confidence may be. My Lord, then

fee how this will ftand with their Charter. Their
Vol. VII.
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corporation and body politick is indefinite, as to

perfons, and the members changed continually
;

lome fell their (tocks, and go out, or die; others

buy their flocks, and come in that way to be mem-
bers of the company, or as executors to thofe that

die, and many new members are every year. I

doubt they do not much examine, or take care to

be fatisfied, how fixed thofe are in their Rel gion

they daily take in ; and how then can there be con-

fidence in a body politick, which the law fays has

neither foul nor confeience ? What confidence can

be repofed in fuch a perfon about religion ?

Secondly, Befides, it is not only the members of
the company, that at the time of the incorporation

were incoporated, and their fuccefiors, that are thus

privileged ; but their fons and apprentices, their

faftors and fervants, have licence by this Patent to

trade there : and what fecurity can there be, that fuch

may not (by converting with Infidels) change their

religion ? If this licence be a truft and prerogative

in the King, to be given to fuch perfons in whom
the King can have confidence, that they will not,

by converfe with Infidels, change or prejudice their

religion, &c. this cannot be granted to a body po-
litick and their fucceffors, which may have conti-

nuance for ever ; and to their fons, faftors, appren-

tices and fervants, perfons altogether unknown, not

born, nor in rerum natura when thefe Letters Pa-
tent were made.

Suppofe fuch a licence to you, to trade with ene-

mies, and fuppofing that the Law has eftablifhed

fuch a power and prerogative in the King, in the

prefervation of religion, to licenfe ; the King can-
not grant this prerogative to you of the Eaft-India
Company, that you fhould have a power to grant
licences to whom you will : yet all this is done by
your Patent; for you have thereby power granted
you for your fons, apprentices, faftors and fervants,

which are perfons that you yourfclves nominate and
appoint at your difcretions, and undoubtedly very
religious, and others that you bring into your Com-
pany.

Next, befides this power that you have expreffed
for thofe that are your apprentices, &c. which are at

your difcretion, to make whom you pleafe; there is

another exprefs claufe, That the Company for any
confideration, or benefit to themfclves, may grant
licence to any fervant, ftranger or other, to ufe this

trade. So the Patent exprefies what the meaning
was of the word Confideration, by adding the
Words, Or benefit to themfelves ; and that the King,
without confent of the Company, will not grant li-

cence to any other to trade there.

Can this then be a good Grant ? Can the King
grant from himfelf his kingly care, and the truft

in him repofed for the care of religion to you, to
manage it as you will, and that he will not ufe it

himfelf without your confent ? Surely, you cannot
fay fo. So that fuppofing by law there is fuch a
truft repofed in the King for prefervation of reli-

gion, as you would have, to give licence to his fub-
jefts to trade with Infidels ; and that none without
his licence can do it : yet this grant to you will be
void in itfelf, and then you have no moi- right than
we, and can maintain no aftion againft us.

But then a little to confider the authorities upon
which this great matter relies, to prove this religious

point or piece of law.

Firft, That Book of Brownl. is a Book that was
printed in the late times, and not licenfed by any
Judge or Perfon whatfoever ; but truly I have got

X x x



522 36. Tie Great Cafe of Monopolies. 36 Car. II.

a copy, and a not*.: of the Roll of the Cafe there re-

ported ; and it is this, Mich. 7 Jac. B. C. Rot. 3 107.

Michelborn againft Batburft; it is in a prohibition,

letting forth, That the King had granted to the

plaintiff his commiffion to go with the Ship Tyger

to the Indies, to fpoil and fupprefs the Infidels, and

to take from them what he could ; that the plain-

tiff, in the Prohibition, having this commiffion from

the King, did enter into articles with the defendant,

to give him a fhare of what he fhould get in the ad-

venture : and thereupon there was a fuit in the ad-

miralty by the defendant, againft the plaintiff, and

he comes and moves for a Prohibition, fuggefting

that the articles were made upon the land, anJI not

upon the high fea, and fo the Court had no jurifdic-

tion. Now upon the debate of this Cafe, it did ap-

pear, there was a kind of Letters of mart, a com-
miffion from the King, in a warlike manner to fpoil

the Infidels, and get what he could from them. But

now, how this would come in debate to make a re-

folution about the bufinefs of trade, I do not know ;

probably it might be as is there related ; but what

is in the Book is only an occafional faying of my
Lord Coke's, upon the motion for this prohibition.

So that a man that will lay any great ftrefs upon fuch

an authority, muft be mighty willing ; for it is on-

ly an occafional faying, and nothing relating to what

was there brought in judgment, which was about a

commiffion to take away Goods, perhaps from ene-

mies, by Letters of mart, not about trade ; and fo

I hope there is no great matter in that Report.

The next Cafe, my Lord, is that of-Calvin, where

it is faid, that an Infidel is perpetuus inimicus, can

maintain no action, or have any thing ; and that

there is perpetual hoftilities between Chriftians and

fuch, and no peace can be made with them.

My Lord, 'tis true, that this is faid in Calvin's

cafe, but I muft alfo fay, as there was no occafion

in the former Report for faying of that, no more is

there in Calvin's cafe for faying of this ; for it made

nothing to the matter in queftion about the Pofi-nati,

or were they any wife led to it in the debate of that

cafe -, there was nothing there in judgment, that

gave occafion for it, fo that I cannot think it was

much confidered of before it was fpoken.

The Books that are there cited, 1 have looked up-

on, to fee if they would prove any fuch thing as

they are there cited for, and I think they do it not

by any means.

There is firft the Regifter 282. and all that I find

there is, that in a writ of protection granted to the

Prior and Brethren of the hofpital of St. John at

Jerufalem, and their agents, it is faid, That that

hofpital was founded in defence of holy Church,

againft the enemies of Chrift and Chriftians : but

truly, how to conclude out of that Book thjs, that

Infidels fhould not have any property in trade, or

be perpetui inimici, with whom no peace can be had,

I know not, or that can maintain no action.

Then/o. 12 H. 8. 4. they alfo cited, that is only

this, The original cafe in an action of trefpals for

beating his fcrvant, taking away his dog, called a

blood-hound : And there it is faid, If a Lord beat

his villain, pr an hufband beat his wife, or a man beat

one out-law'd, or a traitor, or a pagan ; they (hall

have no action, becaufe they are not able to fue an

action. I muft confefs, my Lord, this comes in

very oddly, from a dog to a pagan, and there is

nothing to lead to it in all that cafe, that I can fee ;

apd yet this is all the authority that is cited in Cal-

vin's cafe, to prove that they can have no action.

So that all that a man can make of this, is only dif-

courfe, and fudden thoughts and opinions, and lay-

ings of counlel ; nothing of debate or judgment in

the cafe.

It is true, my Lord, the chriftian religion rnd

paganifm are fo contrary to one another, that it is

impoffible they fhould be reconciled any more than

contradictions can be reconciled ; but becaufe the re-

ligions cannot be reconciled, that therefore there

fhould be a partition-wall between us, as to proper-

ty and commerce, perhaps is a doctrine as irreligious

as can be, and does deftroy all means of coming to

convince and reduce them to the faith. But now,
befides thefe extrajudicial and occafional fayings in

thefe Books cited, which are of little authority, I

cannot find any Books or Cafes, much lefs judg-

ment or authority, for fuch opinions in fo great a

point as this is : but on the other fide, if a man
confiders the general caufe and practice of trade and
commerce, and legal proceedings in all times and
ages, one would think my Lord Coke could not be

in earned in what he has faid in Calvin's cafe about

Infidels. Let a man confider what a great part of

the world we have commerce with are Infidels, at

this day, as the Turks, the Perfians, the Moors ;

and other places in Spain and Portugal were poffef-

fed by the Moors, who were Infidels, till about 200
years fince: for till the year 1474, the Moors had
poffeffion of both thefe Countries for the fpace oi
near 700 years before, and have we not always had

trading with all thofe ? Have we not leagues and

treaties with the Princes of infidel Countries? Do wc
not receive ambaffadors from them, and fend am-
baffadors to them, and minifters refiding with them?
Have we not, from time to time, and this in all times

and ages, and that in Q^ Elizabeth's time, in the

beft and moft religious time, for many hundred

years ? Have we not likewife war and peace with

them, in like manner as with Chriftian Kings and

Countries ?

And let a man confider the confequences of this

doctrine. If they are perpetui inimici, then we may
juftify killing of them, as thofe we are in hoftility

with, whereloever we meet them, and juftify the

taking away what they have from them, as 17 E. 4.

fo. 13, 14. it is adjudged, that a man' may lcize and

take to his own ufe, the goods of an alien enemy,

wherever he can find them •, for it is the price of his

adventure to take them, and of his victory over his

enemy, if he have taken him. And 2 H. 7. 15. if an

Infidel be an aiien enemy, then any man may takea-

way the goods of an Infidel, and have them to his

own ufe ; and this would be a good trade, if this be

fo ; any man may kill and beat him, if this be fo.

Mr. Sollicitor, in his argument, was pleafcd to

ufe many ancient Rolls and Records out of H. 3.

and Ed. 1. and about thofe times, concerning thefe

Princes dealing with and handling of the Jews 9

and I believe he might have cited many more.

Mr. Prynne, in his Book which he calls The fe-

cond Part of a jhort Demurrer to the Jews, dijeonti-

v.aed and barred Remitter into England, printed in

the year 1656 ; has a long treatife, in which I be-

lieve an hundred Records and Hillories are cited to

this purpofe, That the Jews, did ex.tct [and enrich

themfelves by ufury, to the great impoverifhing of

the people ; and that the Princes of thofe times

polled
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polled them, taxed them, and took away the eftates

of the Jews from time to time; and thereby a man
might think that thefe Kings ufed them but as

fpunges, to make them gripe what they could from

others, and then fqueezed it from them into their own
ireafury : and it muft in all probability be fo. The

Story is true* my Lord, as he relates it, and in the.

Rolls there are a multitude; of them cited to that

purpofe.

But befides Mr. Prynne, there is a Statute of Mor-

ton, cb. 5. made 20 H. 3. my Lord Coke in the 2d

Inft. 89. fays, was, principally defigned againft the

u furious Jews. The Statute de Judaifmo 18 E. 1.

relates, that the King's people had been di (inherited,

much injured and impoverifhed by the ufury of the

Jews, and enacts, That no Jew'thereafter Jhould take

ufury upon Lands, Rents, or other Things. And in

the 2d Injl. 507- my Lord Coke, in his Comment
upon that Statute, fays, That 15060 Jews there-

upon went out of the Realm.

So that, my Lord, we do not di'fpute but that the

fact aliedged may be true ; that the Jews were ex-

torfive, and the King took away their eftates : But

the matter is the ufe and application of that fact.

For, firft, I think, if it be known law, and ta-

ken to be according to any known law which we

have, that they were as alien enemies, then as the

King might take away their eftates, fo the fubjects

may take them away too •, fo there is no fuch ufe to

be made of it as the other fide would have, as I

perceive. They fay as Infidels the King would

take away their eftates, becaufe they are perpetui

inimici ; and I fay, if they were alien enemies, then

the fubjects might take them away too; for fo the

book fays.

But next, my Lord, I do ufe it another way;

That all thefe dealings with the Jews, (hew that

they were not alien enemies, but treated' as alien

amies, fo long as the King pleafed. For, my Lord,

if they were alien enemies, and the Books they cite

are true, as Calvin's cafe mentions them, all their

contracts and dealings were all abfblutely void, they

could never have any property ; how could they then

be guilty of ufury ? how could any man living be

extorted upon by them, to pay any money due to

them upon contrails or bargains, unlefs thefe men
were treated as alien amies ? How could they have

the benefit of their contracts, as other alien amies

have ? So that I take it, that is a ftrong evidence

that they were treated as alien amies ; otherwife it is

impoffible that which you fay could be true, That
they could hurt the King's people by extortion and

ufurious contracts ; when, according to your law,

they were not able to make any contracts, or have

any property at all : Is it poflible the King could

take away their eftates that had
<
nqne ? And they

had none, if your doctrine be true. If any man
owed them money, they could not recover it, be-

caufe they could not bring any action ; and the King
could not have it, becaufe it was a void contract

made with one not capable of making a contract.

So that, my Lord, the inltances they make ufe of,

are, I hope, inftrume-nts and ltrong arguments a-

gainft them, not for them. They were taken no-

tice of as alien amies, capable of making contracts

which the King's fubjects were never bound to per-

form, unlefs they were legal, and they obliged by

them by law. As for thele ancient Records in ge-

neral, time had hidden the knowledge of the laws,

and transactions of thofe times. It is not poflible

to know what the laws and tranfactions of thofe
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times were, or rightly to diftinguifh between legil

and violent acts.

And fo being references from thence, to conclude

in judgment now, is notum per ignotius ; or like

dependencies, which unlefs latter times have concur-

red or agreed with, are only fit to make diforder

and confufion.

Secondly,. But that which is deducible from hence,

is not, as I conceive, what has been endeavoured ;

That they had no property, becaufe the Princes

of thofe times took from them their eftates, when
they pleafed, and taxed them how or in what man-
ner they pleafed.

But perhaps the reafon was, that thefe people be-

ing under the curfe, and being a vagrant people,

without Head, Prince, Governor or Country, ic

was no difficulty to tax or take from them at plea-

fure, being hated of the people where they lived.

But it could not be as they would have it, that

they fhould be amongft us alien enemies ; for an
alien enemy can neither make bargain nor contract,

nor becapable of property ;

But the fubject may, at will and pleafure, fall up-
on and take all that he has to his own ufe, as upon
the King's enemy ; and what he can take from liim.

is his own acquifition, as the price of his adventure,

and conqueft over his enemy.

The Books cited 17 E. 4. 2, & 7. prove t!

But by what is admitted by them, that they were
great uferers, and had great eftates, it is evident,

that they were here treated as alien amies: how could
they elfe in fuch multitudes live amongft us ? how
could they be ufurers, and get eftates, if they could
not make contracts ? how is it poffible they could
preferve their bodies or eftates againft the King's fub-

jects, unlefs they had the King's protection, and were
treated as alien amies? And of latter times, how
many of them have lived amongft us, driven great

trades, have had, and have at this time, confidera-

ble' eftates ?

Let it now be adjudged, that any man that will,

may take away their eftates ; that they can have no
remedy or action for their debts owing to them, but
inftead thereof may be beaten or imprifoned as ene-

mies to the King ;

And we fhall probably fee, what the fuccefs of
fuch a judgment will be.
' My Lord, that they are taken notice of and han-
dled as other aliens, without any diftinction between
alien enemy and alien Infidel, 1 would offer this as

an argument. The queftion, I confefs, is new, and
fo there is not much that I can find in our Books
about it; but the Act of Navigation made in the

1 2th year of this King, a year before this Char-
ter now in judgment before you, concerning trade,

ihews, that'Infidels have the fame liberty of trade

as Chriftians ; that Act being made for increafe of
(hipping and navigation (it is eh. 18.) prohibitino-

goods to be imported by any foreign (hips, except
(hips of that fame Country where the goods do orow ;

and diftinguifhes not between infidel and chrittian

Countries, but exprefsly fays, Th.it no currans, nor

commodities of the growth, produtl, or mamifafture of
any of the Countries, IJlands, Dominions or Territo-

ries, in the Ottoman or Turkffh Empire : And does
enact, That no goods fhall be imported from that Coun-
try, but in our Ships, or Ships of the Country of zvbiib

the Goods are ; and thofe Ships to be failed by a Ma-
Jler, and three-fourths of the fame Country. This muft
bean admittance and an allowance, that the mafters

and mariners of that Country have the fame free-

it x x 2 dom
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dom and privilege of trade that other foreign aliens

have; and fhews plainly, that the Infidels of the

Turkifh Empire have liberty of trade here.

My Lord, the Aft for tonnage and poundage has

general rates and inipofitionsfet upon the commodi-
ties of all infidel Countries, without faying, brought

in by, or with any manner of diftinction. So that

I think, that this opinion of a difference between

alien Infidels and alien Chriftians, was not taken no-

tice of, nor known, nor thought of, till now : For,

my Lord, if it had, it is unlikely the Act of Na-
vigation mould provide and give allowance, for the

matters and mariners of infidel Countries to come
hither with Goods, when by Law they could never

come in, but were enemies, and to be knocked on

the head, if they did.

My Lord, pray let us confider of late times what

a number of Jews have lived among us ; fhould

we declare this for Law at this day, that the peo-

ple ought to ufe them as alien enemies, ftrip them,

plunder them, knock them on the head, kill them

and flay them, what would be the confequence ?

What work would this make ! For if this be true,

what they affert, that they are perpetual enemies,

then we can have no peace with them ; whoever

owes a Jew any thing may play the Jew with him,

never pay him •, whoever has a mind to any thing

he has, may take it away from him ; if he has a

mind to beat him, and knock him on the head, he

may, there is no protection for him, nor peace with

him.

My Lord, I do believe that 'tis true, that the

Jews being under the curfe, and having been a va-

grant people for fo long a time, and having no

Prince to defend them, it is probable, they have

been made havoc of, and our Kings and Princes

have made bold to do with them according to their

own pleafures ; tho' what is recorded of it, is fo long

ago, that it is hard to know the whole truth : But

I think they are no precedents to be followed now,

unlefs they had been followed by a fucceffion of

practice and authority in our Books of Law : for

otherwife many times a man might argue of old

Books from dark things to darker, as long as he will,

and never make any thing clear. In the cafe of

Southern and Ihw, there was occafion for this to be

taken notice Of, if this opinion had been true Law.

It is reported in zCro.fo. 469. A man employed

another to fell Jewels in Barbary for him, and the

Other perfon did fell them as true Jewels, when in-

deed they were counterfeit, and not above 100 /. va-

lue, to the King ofBarbary for 800 /. and thereupon

the King finding himfelf cheated, imprifoned the

plaintiff that fold them to him, till he repay'd him

his money ; and he brought an action againft the

perfon that employed him to fell them. It would

have been of ufe in this cafe, if the contract and

fale, and the lawfulnefs of converting in trade by

Chriftians with Infidels, had been queftionable, for

the Defendant in that action to have urged againft

the Plaintiff, What reafon had he to fue him ? for

What had he to do to go amongft the King's ene-

mies ? And he ought not to recover damages for

any fuch thing. I fay, it would have been of ufe, if

any fuch point of Law had at that time been

thought of.

In that cafe, it was of all fides admitted, and not

fo much as objected, that this contract was void,

becaufe the King of Barbary was an Infidel.

So that this opinion, that Infidels are perpetual

enemies, and in perpetual hoftility, can maintain

no action, nor have any property amongft us ; has

no authority for its foundation, but only fome ex-
trajudicial fayings, without debate or consideration ;

and it is againft the continual practices of Princes

and People at all times.

Perhaps it is no fmall part of religion, that men
fhould fpeak, and deal plainly and uprightly one
with another.

We know that religion too often has been made
a cloak and veil for other ends and purpofes. It

fhould not be fo, and I hope will not be fo ufed in

this cafe.

My Lord, the Statutes that I have cited, they

have made no manner of diftinction between Infi-

dels and Chriftians in matter of trade ; and it is

hardly to be thought, efpecially as to fome of the

latter ones, but that there was trade with Infidels

then : For it is fcajce to be thought that our Princes

fhould go thither only with fwords in their hands,

to make war upon them, and afterwards to make
peace with them, and no notice be taken of the law
about trade concerning Infidels.

The Statutes I have cited of Magna Cbarta, cap.

9 E. 3. 25 E. 3. 2 and n R. 2. all declare and
enact the freedom of trade, in all general words,

except only fuch as are in war with the King: In
none of them is there any exception of trade with

Infidels.

Can it be imagined that in thofe days we had no
trade with Turky or Barbary? Our Kings went with
armies to the Holy Land, and Richard had made war
and peace with the Turks : Had we no trade there

but with our fwords ?

But to look nearer home, Spain and Portugal were
Infidels, and in the hands of the Moors, in the year

1494, which was 14 E. 4. can it be thought that

in all thefe times between Magna Cbarta, H. 3.
and £,4. we had no trade with Spain and Portu-

gal?
Stat. 12. H. 7. cap. 6. was made in the year 1497,

which was but 23 years after the Moors were driven

put ; and in that Statute 'tis recited, that the Mer-
chant adventurers, dwelling in divers parts of Eng-
land, out of London, did fhew, That whereas they

had their free paffage, courfe and recourfe, with their

Goods, Wares and Merchandizes, in divers coajls and
parts beyond the Seas, as well into Spain, Portugal,

Venice, Dantzick, Lapland, and Friefland, and di-

vers and many other Regions and Countries, in league

and amity with the King; that they were impofed upon

by a Company of Merchants in London, and forced

to pay duties.

I only make ufe of the recital, to prove the free

paffage there mentioned to Spain and Portugal, and

to other Regions and Countries,

There is no diftinction of infidel Countries from

chriftian Countries, though Spain and Portugal had

been fo lately Infidels.

'Tis moft probable the trade they had then was

with Turky and Barbary, as well as with Venice:

The words other Regions and Countries feem to im-

ply as much, and the freedom equal.

So that, I think, as to this objection, That In-

fidels are perpetual enemies, that we can have no

peace with them, nor they maintain any action, or

have any property by our law 5 I think the autho-

rity to maintain it none at all. The conftant prac-

tice, as well by Princes as People, is conftantly a-

gainft it.

The Charters that they have cited to Barbary and

other places, fome of them are before the 1 aft of

thefe
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thefe Statutes, that is the Statute of K. James ; and

yet there is no difference taken notice of there be-

tween chriftian and infidel Countries : So that, my
Lord, taking all together the light, or at leaft the

weak authority of thefe fayings and occafional dif-

courll-s, for this diftin&ion of infidel or chriftian,

in point of trade, will Ggnify but little , and the

conftant practice of all our times, wherein we have

any fort ot trade ; and the arguments drawn from

the Records that have been cited of the Jews hav-

ing property and allowance to live amonglt us, and

our dealings with foreign nations taken notice of in

our Acts of Parliament, without fuch diftinction,

feems to be a practice fo quite contrary to thofe

fayings, that are perhaps taken out of fome zealous

catholick Authors of thofe fuperftitious times, ra-

ther than confonant to the rules of Law, that they

can be no foundation for this diftindtion ; efpecially

confidering that Spain and Portugal, as I faid, 'till

the middle of Edward IVth's time, were pofleffed

by Infidels: and yet I can't but think they muft be

traded with, and no mas can find any thing of the

distinction but only out of thefe occafional fayings

in Calvin's cafe.

But be that point of trading with or without li-

cence (which 1 mentioned before) how it will, yet

1 conceive that point will never be fufficient to

ground this fame fole trade, or to found a Mono-
poly upon, that cannot warrant a Grant of a fole

trade, fole buying and fole felling, to be granted to

you and your fucceffors, your fons, fervants, ap-

prentices, factors, and fuch as you lhall licence for

ever : There is a licence and grant in perpetuity,

not only to thofe that then were, but to their fons

and fuccefibrs, and thofe whom they fhall licence ;

and this into a very great part of the World.
And by the fame reafon all Turky and Barbary^

a great part of the Weft-Indies, and other places of

the World, may be monopolized ; and perhaps all

chriftian Countries.

The Statute of Monopolies has no allowance or

exception for Monopolies to infidel Countries 5 that

is, againft all fole buying, fole felling, or fole ufing

of any thing.

And the Turky trade was ufed long before that

time, as by Charter, granted 23 Eliz. So was the

Bourbon trade, as by the Charter thereof; and I

believe to the Eaft-Indies alfo.

And the Statute of Monopolies being fo general

(the Provifo not reafonably conftruable to except

this Company out of the extent of that Statute, un-

lefs all Patents that may be granted to Companies

of Monopolies, are by that exception or Provifo,

out of the Statute) and deferving for the fupprelDng

fo great evils as Monopolies are, and always have

been accounted

:

I hope it will not be avoided upon any imaginary

difference in Law, betwixt infidel and chriftian

Countries, to monopolize thereby the trade, perhaps

of the greater part of the World, as Turky, Perfia,

Barbary, Eaft and Weft-Indies ; for the Weft-Indies,

I think the greater part are pagans.

My Lord, I have looked over the cafes, that

were here, and the debates that have been printed

in 3d and 4th of King Charles I. about the King's

Power of impofing rates and fubfidies, and impo-

fitions upon merchandizes, in Bates's cafe in the

Exchequer, 4 Car. I. 2 Lift. 63. and Mr. Rufb-

worth's account of the debates in Parliament

at that time about that matter : many things

are there faid concerning the King's Pawer of

reftraining and prohibiting of trade, and the Writ
Ne Exeat Regnum. And from thefe reafons, they

that argued for the King, urge reafonablenefs of

impofuions upon merchandize. That cafe arofe

from an impofition upon Currants, and methinks

if there had been known any fuch diftin&ion, as

they would here infinuate, it had been of great ufe

in that cafe as well as this ; but throughout the Ar-
guments and Reafons there debated, they did never

make any diftinftion between Infidel and Chriftian,-

but native and foreign commodities -, and did endea-

vour to have a prerogative to impofe rates upon
them : and the reafons were thefe, and all the Ar-
guments run thus; The King can prohibit and re-

ftrain any Merchant to go out of the country by
Writ, Ne Exeat Regnum. The King can prohibit

any foreign commodities to be imported ; then none

can go out without licence, nor import without

licence, and confequently it is a legal thing, when
this licence is granted upon the payment of fuch a

duty or impofition^ or under fuch a rate as can be

agreed on betwen the King and the Merchant •, and
therefore fuch an impofition or farm is lawful.

Thefe were the arguments in that cafe, and in

thefe arguments it appears that a reftraint in conr

fequence does import a tax, rate or farm, for a dif-

penfation with that reftraint.

For if licences be requifite, it is worth confidera-

tion, whether that will not introduce the impofing
of rates without Parliament* or otherwife than in a

Parliamentary way. This, I fay, is worthy confi-

deratiom Suppofe it true, there have been licences

to go into Infidel Countries to trade ; fo there

have been to go beyond the Seas, and have been to

other trade befides this : yet it does not follow as a

true confequence, that it is unlawful to go or trade

without licences j much lefs does it follow from
thence, that fuch a Patent as this to any one or

few Subjects, or to fuch a Corporation, to have the

whole and fole trade into any place, and power of
licenfing others, can be warranted by it.

I don't queftion but the King may reftrain the

pafiage of Merchants and Merchandize in fome
cafes, and to embargo Ships in fome cafes.

But thefe are upon fpecial reafons j as

Firjl, In the cafe of War.
Secondly, In the cafe of fuch Merchandizes, as

are neceffary for the defence or fafety of the King-
dom, to reftrain their Exportation.

Thirdly, In cafe of a plague from particular

places to import.

But then thefe prohibitions are general, and their

particular reafons and grounds are apparent.

But if under any pretence any fole trade to fome
one perfon, body politick or natural, be granted,

excluding all others ; that Grant I conceive is in de-

ceit of the King, and to the prejudice of his Subjects,

and void.

Never has fuch a Grant hitherto had any judicial

allowance ; nay, fo far from that, that as far as I

could obferve, no opinion has been till within four

or five years, that fuch Grants were good to exclude

others, nor any action or fuit ever adventured before

now, to be brought upon any fuch ground.

So that, my Lord, as to this great point, both

the old Common Law, and the old Statute Law,
and the Statute of Monopolies, with fubmiffion,

are againft this Grant of the fole trade 5 and the di-

ftinction between Infidel Countries and Chriftian, is

fo thin, and upon fo weak a bottom, that I hope it

will never be ftrong enough to bear the weight of

lb
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fo great a confequence as this is. For tiro' at pre-

fent Infidels be diftinguifhed from.Chriftiahs ;' yet

from their arguments and kind of reafo'ning about

reftraint of going beyond Sea and trading, Spain

and Portugal may be brought in, and France too ;

and fo the argument will run from Infidel to Chri-

ftian at length, and I know not where it will flop.

So I humbly leave that point to your Lordfhips

judgment, whether fuch a Grant of a fole trade, ap-

pears to be fuch a Grant, as is good according to

Law ; and whether or no, notwithstanding what

they have faid, it does not appear by the old Com-
mon Law, and the old Statute Law, and by all

our late Acts of Parliament, to be in Law a void

Grant.

The next thing my Lord, I come unto, is the

fecond point, which I fhall be but fhort in : about

the firfb, I have taken up rapft of your time, and I

beg your Lordfhip's pardon for it; becaufe, if I

miftake not, it is a moft weighty point in the confe-

quence of it. But then fuppofing and admitting their

Grant to be a good Grant, whether or no, can you

maintain this action ? If the Law fhould be fo, that

the Defendant ought not to have traded there without

licence, then he may be punifhable at the King's

fuit, by fine and imprifonment ; but that you fhould

maintain an action againft him, what caufe of action,

what damage or lofs to you, have you laid in your

declaration ? You fay in your declaration, that the

Defendant Sandys, not being a Member of your

Company, nor a Son, Factor or Servant, nor

Affign of your Company, traded into the Eaft-

lndies in the places within the limitis of your Char-

ter ; and has there bought wares, andbargain'd and

fold merchandizes, and imported and fold them in

England, againft the will of the Company, and to

their prejudice and impoverifhment, and againft the

form of their Charter, and to the Company's
damage icoo/.

Firfi, You have not alledged in all your declara-

tion, whether or no he had a licence from the King,

and that is naught: for I think, tho' the King is

pleafed to fay in his Letters Parent, he will not grant

licences without leave of the Company, yet he may
do fo if hepleafe notwithltanding that Grant.

Secondly, Then you have not fhewn any lofs or

damage you have had by his trading thither : did

he buy fo much of the merchandize of the country,

as not to leave there fufficient for you to furnifh

your Ships withal, fo that they came home empty ?

No fuch thing is alledged. Did he hence export

to fell there fo much merchandize, as not fufficient

left for you here to buy ? Or, did he bring home
here fo much, as that there were not buyers fuffi-

cient for his Goods and yours alfo ? There are no

fuch things alledged; or is the truth fo, as that

hereby yourimpofing your prices, upon your com-
modities, felling at your own prices and exacting

what you thought fit, was hindered ; and for this

you would maintain an action.

I think it will be the firft time, that ever a man
recovered damages for being hindered from im-"

pofing and exacting his own prices, or having the

advantage of his Monopoly, or for another's having

an earlier or a quicker trade, and under-felling his

own commodities and merchandizes lower than the

Plaintiffs can afford them.

You agree by your own declaration, that there

are many others that are concern'd as well as you :

you fay, you have the fole trade to your felves ; your

Factors, your Servants and your Sons, as foon as they

come to twenty-one •, all that are of your Company,
all that you grant licences to, all that you fhall

affign your trade to ; all thofe have an intereft, if

you can maintain an action. Other people have
trade there as well as you, can they maintain an
Action ?

A Commoner may bring an action upon the cafe,

againft a ftranger, for putting his Cattle into the

Common, provided that the Common thereby be
impaired, and the Commoner have not fufficienc

Common as before, and have a damage, otherwife

he can maintain no action.

In Robert Mary's cafe, 9 Co. 113. it is there re-

folved, that for every feeding of the beafts of a ftran-

ger in a Common, the Commoner fhall not have
an affize or action upon the cafe ; but an adtion does

lie, if the feeding be fuch, that the Commoner can-

not have common pafture for his own beafts ; and
then it is the confequence, the lofs of his Common,
that gives him caufe of action.

It is not alledged in the declaration, that your
trade was any thing the worfe. No damage ap-

pears' to you by it : what reafon, that you Ihould

recover damages, where you have not fuftain'd any
lofs ? And you have alledged none in your declara-

tion ; how can your declaration be good ? It then

contains no caufe of action.

You ihould now, if you would have made a de-
claration, that fhould have intitled you to a caufe

of action, have fhewn how you fuffered by Sandys a
ftranger trading to the Eaft-lndies ; that he bought
up all, and you could have nothing ; for if he lefc

enough for you, what hurt have you. What rea-

fon is there you fhould recover damage, if you have
not fuftain'd any lofs ? And if you alledge none in

your declaration ; how is your declaration, that

fhews no caufe of action, maintainable ?

In the cafe of Monopolies, 11 Co. 88. b. Rolls _

Abr. ifl part. f'ol. 106. The laft point in that cafe

is a full authority in this point : That admitting

the Patent to be good, for the fole making and fel-

ling of Cards, that was granted to Darcy for 12

years, yet no action would lie in that cafe, though
the Defendant did contrary to this Patent fell

Cards. Adjudged that it was a Monopoly, and
Patent void : that if the Patent had been good, yet

no action would have lain againft the Defendant
upon it.

My Lord, If that be fo as it is declared to be in

that cafe ; in the laft point refolv'd by the Judges,
if that action would not lie there, this will not lie ;

fuppofing his Charter to be never fogood, and the

Defendant has done contrary to it.

My Lord, there is only one other reafon for

which the action will not lie ; and that is grounded
upon the Letters Patent, as they are granted to

you. For by the Letters Patent, it is not abfolutely,

but fub modo granted, that you fhall have the

fole trade ; and that no other perfon fhall trade

there, under pain of forfeiting (hip and goods ; one

half to the King, another half to the Company.
So that, my Lord, the words of reftraint are not

abfolute, but only under fuch a penalty and for-

feiture.

Now, my Lord, if I fhould fuppofe this Patent

to have all the force and ftrength, that they can de-

fire -, fuppofing that this Patent were in an Act of

Parliament, penned in this manner, that did re-

ftrain all perfons from trading to the Eajl-lndies,

except the Company, under pain of forfeiture of

fhip and goods; "under favour, you that will have

advan-
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advantage of this reftraint, muft take it in that man-
ner as the Aft does give it ; you (hall not have any

other penalty or punifhmenc, but what the Act

gives. For when any new Law is made, you mult

uke it as it is, and no otherwife, till another n -w

Law be made. And fo is the rule in 7 Co. 37. 1 1.

Co. 56, & 59. Plowd. Com. 206. It cannot be al-

tered without a new Law.
And I would but only fuppole upon the Statute

of Edw. VI. that gives the owner of tithes, treble

daniages againft him that fets them not forth ; a

man brings an action upon the cafe, would that be

well ? No, he muft take the Law as it is, fuch an

action never was brought, nor if brought could be

maintain'd ; yet here the damages are given to the

party.

The like of all other penal Statutes a man muft

only forfeit the penalty the Statute inflicts ; fo that

this action cannot, as I conceive, be maintain'd. So
that, my Lord, taking all together, admitting (tho'

1 hope it is not fo) that this Patent is a good Pa-

tent
;
yet you are not the fole perfons interefted,

there are others befides you, your Grantees, Fac-

tors and Servants, and Sons are to trade there. You
have not laid any particular damage ; therefore you
cannot, by the reafon of the cafe of Monopolies,

maintain any fuch action as this.

And if you will take advantage of this Grant,

it is reafonable you fhould take it as the Grant gives

it, proceed for the forfeiture of fliip and goods?
but for the action of the cafe, your Charter does

not give it ; nor, if an Act of Parliament had been

penned after this manner, would fuch an action have

Iain.

. So that to conclude.

Firft, That that, which this Company claims in

this cafe by this Patent, to have the fole trade to

the Eajl-Indies in their politick capacity, excluding

others, is a Monopoly, and ingrafting againft the

Common Law, and the antient Statutes, and the

Statute of Monopolies, 2 1 Jacobi. And therefore

they have no right to have what they claim.

Secondly, That what the Defendant has done in

this cafe, he has lawfully done, and therefore not to

be punifh'd.

"Thirdly, That tho' the Company had a lawful

claim to the trade in fuch manner, as in their de-

claration is fet forth, and the Defendant done what

he ought not, yet they cannot maintain this action.

And upon the whole matter, whether beft for the

Company to have judgment for them or againft

them, may deferve their thoughts.

But this being fo great in the confequence, as the

whole trade of the Kingdom depending upon it, I

have laboured the more.

The antient Laws, the antient ways, is what I

endeavour, and againft new ways upon any pretence

whatfoever.

And therefore, my Lord, I humbly beg your

judgment for the Defendant.

Lord Chief-Jujiice. Do you intend to have ano-

ther Argument in it, Gentlemen ?

Mr. Sollicilor-General. What your Lordfhip

pleafes.

Lord Chief-Jujlice. It is a cafe of great weight

and confequence, perhaps, as ever any cafe, that

has come into IVeftmmJler-hall. 1 muft needs fay, it

has been extraordinarily well argued on both fides -,

and it muft be neceffarily taken notice of as a point

of great confequence, wherein the King's preroga-

tive, and the privileges of the Baft India Company,
and this joint trade, are concern'd on the one fide :

and the benefit of particular perfons, and the liberty

of free uncontroulable trading is concern'd on the

other : and it is fit there fhould be at] the confidera-

tion,and all the deliberation upon a matter of this

great moment, that poffibly can be. I cannot be

lo wonderfully captivated with the differences, that

have been made between the Charter to the Eaft-

India Company, and thole to the Turky Company
and the others ; and tho' I have heard much in the

defence of Charters and Corporations, I am of opi-

nion there is no fuch great matter of commendation
due to them : but I take the Common Law to be

the beft Law in the World. For that Charter, that

you Mr. Pollexfen defended here fo ftrongly after

judgment given againft it ; the Corporation became

as invifible within a few days, as you fay this was,

no duns could fee it ; tho' there were duns that went

to wait upon that Corporation, but came away as

empty as they went: and I wi(h the duns were like

to be as well fatisfied from the one, as they are

from the other ; and therefore there can be no great

matter in that. But there is another thing that

very much deferves confideration, it is a qucftion

wherein trade is mightily concern'd : we know we
have a potent Neighbour, who has both experience

and induftry, and are our rival in this trade •, I wifh

we had as much induftry and were as diligent as

they ; they have found by long experience, that a

Joint-Stock is the only way to carry on their trade,

I mean Holland. And it is very well known, if it

had not been for a Joint-Stock, the trade had never

been fo beneficial as it is. And Mr, Sandys would
not have had fuch a defire to the trade, for it

would not have been fo well fettled and fixed ; and

therefore, I take it to be a wonderful thing, and to

carry a great confequence in it upon that account -,

that we fhould cpniider how this trade comes to be

fo grear, and fo defireable. Now that by the Joint-

Stock, and Induftry, and expence of the Company,
the thing is become facile and valuable -, for parti-

cular perfons to come and fweep away the advantage

of it, that ought to be well confider'd. Mr. San-

dys and his partners are very zealous now to reap the

fruits of the Company's labours. But fuppofe this

queftion fhould be afked, Will you be contented

to come in and pay your proportion of all the charge

thefe people have been at, to put the trade into this

capacity it is in ? But is it fair, after they have re-

duced it into fo good a condition, at a vaft expence

and trouble, for other particular perfons to come and

fay, let us have the benefit of it, that have had no-

thing of the burthen and charge ? And then there is

another confequence of great concern ; peace and

war, no one doubts, are actually in the power of that

Prince and People with whom the trade is. I would
defire to know, fuppofing an injury fhould be com-
mitted by any particular perfon to the Infidels, and

the Ship get away -, will not all the reft of the

Company's ftock, being of the fame Nation, be in

danger of fuffeiing by it ? Certainly it would •, and

therefore fince they are likely to anlwer for the

wrong, is it not fit they fhould have the manage-

ment of it ? So we may, if we come to argue by

confequences, eafily find out a great many incon-

veniencies on both fides ; but they are not to over-

rule the Law one way or the other ; they are ipe-

cious pretences by way of argument, but the Law
is a certain rule, and confequences are not one way

or
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or other to over- rule it. The main point truly is a

point of great confideration and weight ; perhaps

as confiderableas ever any that has come in debate

htre ; and therefore it is fit, that all due delibera-

tion be taken to have it debated.

Mr. Juftice Withins, Mr. Pollexfen, you feem

to argue that the King's Grant to them is a void

Grant, and againft Common Law, as being a Mo-
- nopoly in granting them the fole trade ; then that

does not come to the point in Michelborne''s cafe,

about trading without licence with Infidels ; and

therefore you go upon another ground, than what

Mr. Sollicitor did.

Mr. Pollexfen. I go upon the particular cafe here

before you.

Mr. Juftice Withins. And you have not given

any anfwer to the Petition of the Commons, cited

by Mr. Sollhitor.

Mr. Pollexfen. Truly Sir, I think, it does not

need any anfwer ; for I go chiefly againft this Grant,

which is againft Law and void.

Lord Chief-Juftice. Truly, Mr. Pollexfen, I am
not much in love neither with your other point a-

bout the action ; for what became, pray, of all the

actions that have been brought upon that Satute of

Monopolies, by the Patentees of new inventions,

as there has been multitudes in my Lord Hales's

time, and at all times ?

M. Pollexfen. In that cafe there's no-body but

the particular Grantee, that has that invention ; and

he brings the action. But here, of your own fhew-

ing, you have intitled others to the trade, as the

fervants, and factors, and children ; and therefore

you can never have fuch an action.

Lord Chief-Juftice. When will you have it ar-

gued again ?

Mr. Pollexfen. We fhall be ready for the Defen-

dant next Term.
Lord Chief-Juftice. That is a little too foon,

there's but a very fhort Vacation, and that is but

a Ihort Term ; I think you had belt have another

argument in Michaelmas-Ttrm.

Mr. Sollicitor-General. Yes, if your Lordfhip

pleafe.

Mr. Pollexfen. What your Lordfhip pleafes ;

we fhallbe ready, if your Lordfhip pleafes to hear

us next Term.
Lord Chief-Juflice. I know Mr. Sandys is in very

great hafte, but the zeal and tranfport of any par-

ticular perfon, muft not think to oblige us to go

hand over head, in a cafe of this great weight and

moment ; there is great confideration to be had of

the length of time, that this Company has conti-

nued ; there has been an Eaft-India Company in

King James's time, in the late King's time, and in

this King's time.

Mr. Juftice Holloway. And here is a great trade

fettled, we muft not deftroy it prefently.

Lord Chief-Juftice. We muft not gratify the

zeal and tranlport of Mr. Sandys, by being over-

hafty in this matter.

M. Pollexfen. My Lord, we (hall be well con-

tent to ftay till Michaelmas-Term.

Lord Chief-Juftice. Ay, I know the Counfel

will ; but whether your Client will or no, I cannot

well tell, nor do not much care. Well, we will

confider of it, and hear another argument in Mi-
chaelmas-Tarn.

Mr. Attorney - General (Sir Robert

Sawyer) his Argument.

The Governor and Company of Merchants
of London, trading to the Eaji-Jndies,

Plaintiffs. Thomas Sandys, Defendant.

De termino S. Michaelis, Anno Regni Regis
Car. xxxvi. Anno Domini 1684.

IN an action upon the cafe brought by the Com-
pany againft the Defendant, tor trading into

the Eaft-Indies contrary to their Grant, in prejudice
of their trade, and to their damage of 1000 /.

It comes before the Court upon the Plaintiffs

demurrer to the Defendant's Plea of the Statute of

15 £.111.

The Record- having been fo often opened at

large •, I fhall only put it as a Cafe upon the Re-
cord.

The King by his Letters Patent, ^tio Jprilis, 13
Car. II. reciting that the Company had long been
a Company, and enjoyed divers liberties and privi-

leges under the Charters of Queen Elizabeth and
King James, grants the Company the fole trade and
traffkk to the Eajl- Indies, being an Infidel country ;

with a prohibition to all others of his fubjects to

trade thither, without the leave and licence of the
Company.
The Defendant not qualified as the Charter di-

rects, without the leave of the Company, and againft

their wills, trades to the Eaft-Indies, to the pre-

judice and damage of the Company's trade.

Upon this cafe, the points which have been

moved and argued, are two.

Firft, Whether the Letters Patent giving licence

to the Company, to trade into the Eaft-Indies, and
to exercife the fole trade there, with prohibition to

other fubjects to trade there, be good in Law.
Secondly, Whether admitting the Patent good,

this action will lie for the Company.
In debating of the firft point, I fhall not go

about to maintain the validity of thefe Letters Pa-
tent, or any fuch of like nature ; to bind up the
King from granting licence to other of his fubjects

as he fhall pleafe : but fhall content myfelf, to fhew
that all the fubjects not licenfed by the King, nor
authorized by the Company (as the Defendant is

not) are bound by thefe Letters Patent.

Where the queftion will be between the King's
prerogative (and that in one of the higheft points

thereof, which concerns the defence and protection

of his Kingdom) and the intercourfe with foreign

Nations, on the one fide; and the general liberty

of trade, which is a tender point, and meerly
concerns the intereft of his fubjects, on the other
fide.

It therefore being a queftion of great confequence,

and of greater confequence than difficulty, as I hope
to fhew ; I fhall, in examining into the point, ufe

the utmoft caution, by afferting the King's juft pre-

rogative in this matter, and not to deprefs the fub-

jects true liberty of trade.

The fubject matter of this queftion, only rela-

ting to a foreign trade with Infidels, not in amity
with the King of England ; doth not necefiarily ob-
lige me to enter into the confideration of any other

trade,



1 684- The Great Cafe of Monopolies. 5-9
trade, or of the King's prerogative, or the fubjects

liberty in relation thereto.

Which would much fhorten my talk in fupport-

ing thefe Letters Patent, and the trouble the Court

is like to receive thereby.

But becaufe the great force of the arguments, made

ufe of on the other fide againft thefe Letters Patent,

have been drawn from principles and precedents of

Law, which concern as well the inland trade and

traffick of this Kingdom, as with other Chriflian

Nations in amity with the King of England, with

whom leagues of commerce have been made by our

Kings ; or to whom a common trade hath been laid

open by feveral particular laws

:

It is made neceffary for me from the other fide,

a little to confider thefe trades, and how far the fub-

jects liberty or the King's prerogative be concern'd

in them.

Whereby it will appear, that the arguments and

authorities produced by the defendant's counfe), will

be of no great force to impeach thefe Letters Pa-

tent for the management of a foreign trade with In-

fidels.

I (hall therefore briefly confider the inland or na-

tive trade within the Kingdom, and then the foreign

trade with other Nations.

The inland trade is either for manufactures or

merchandize.

Under the trade of manufactures falls in the huf-

bandman, and all forts of artificers; who have full

right by the Common Law, to exercife what, and

as many trades as they pleafe ; fo as no'annoyance

happen to the neighbourhood : And with thefe the

King's prerogative is little concerned, it cannot re-

ftrain them, it being their livelihood.

Nor is the publick weal otherwife concerned

therein, than that all its members mould live by

their honeft labour and induftry. As to the trade of

merchandize, or inland commerce, every man (ge-

nerally fpeaking) might buy of any man, whether

native or foreign, and as many kinds or forts of

merchandize as he pleafeth, which I take to have

been the Common Law before 37 Ed. 3. cap. 5.

whereby all trading Merchants were reftrained to

one fort of merchandize.

But that Aft continued not long, being repealed

38 Ed. 3. cap. 2.

Yet this trade of inland merchandize, lay under

feveral reftridtions at Common Law. 1. Notwith-

flanding fuch general liberty of buying and felling,

no man could ingrofs any one commodity. , 2. The
ancient common Law confined this fort of trade to

certain places, as Towns, Cities, or other publick

places appointed by the King, Co. 3 Injl.fo. 196.

in the Chap, forejlalling.

It was punifhable to buy above the value of

twenty pence elfewhere, or ro anticipate merchan-

dizes before they arrived at thefe places.

3. No affemblies could be held for the traffick of

buying or felling, without the King's licence ; for

tho' fome Markets and Fairs are held by prefcrip-

tion, (the original Grants not appearing) yet thefe

were derived from the Crown, by fome royal li-

cence before time of memory : they all depend up-

on the fame Crown, and may be forfeited to the

Crown.
This is fo frequent in our Books, I need not cite

the authorities.

And here the prerogative of the Crown had a

great ftroke.

Vol. VII.

The inland:-"tfraders, in buying and felling, might
buy and fell' in private places, and could not be

reftrained : But .they could not hold affemblies for

trade without the King's leave and licence ; Marts,

Fairs and Markets, in their true notion, being no
other than royal licences to affemble for trade and
traffick.

And thefe, when granted, cannot be refumed
without caufe of forfeiture : For I do admit, that a

licence to trade or traffick carries an intereft with it,

being a matter of profit.

And I take the Law to be the fame, whether the

Fair or Market be erected only, and not granted to

any one-, and where it is granted to a fubject, all

the King's fubjects have a liberty and right of traf-

ficking there, and cannot be prohibited by the Lord
of the Fair or Market.
The reafon of thefe reftrictions of the inland trade

of merchandize, and the King's prerogative there-

in, is from the concern the (public peace and juftice

of the Kingdom hath in this fort of trade, more
than in the former of the manufactures, viz. to pre-

vent all manner of cheats by falfe weights and mea-
furesj corrupt merchandizes, and too great enhan-

cing of the prices, and breaches of the peace, oc-

cafioned by publick concourfes, tho* under colour of

trade and traffick.

And upon this ground the Common Law pro-

vides, That to all fuch licences for publick Marts,
which the King may grant when and where he

pleafes, being not to the damage of others before

granted, a Court of juftice is incident of common
right, for prefervation of the publick peace and
correction of fuch deceits which generally attend the

trade of merchandizing.

Fourthly, There was another reftriction upon the

inland merchandize taken notice of in our Books,
which was more particular, and to certain places^

viz.

The claim of foreign bought and foreign fold^

by feveral Cities, Towns and Ports, fome by cuftom
and others by Charters ; and there is no great que-
ftiori to be made, but before 9 £. 3. cap. r. the

Charters as well as Cuftoms did prevail for that Li-
berty, but both were taken away by the Statute;

and divers fubfequent laws taken notice of in the

cafe of the City of London, Co. 8. fo. 128.

And between that and 9 H. 4. there were great
ftrugglings in Parliament between the foreign Mer-
chants and the City of London, and- other TownSj
about that Cuftom.

'Till at length, London prevailed for a private

Act of Parliament for eftablifhing of the Cuftoms,
which they have enjoyed ever fince 9 H. 4. 30.

By an ancient Record of Henry III. it appears,

that the abbots, and others the religious of theCoun-"-

ty of Lincoln, under colour of felling their wool,
which arofe upon their demefne landsj turned Mer-
chants, and bought up_ wools, and fold them with
their own wools: They were prohibited to do it by
a Writ out of the Qhancery.

And upon the complaint of the Merchants of
Lincoln, in the time of Edward I. the like Writ of
Prohibition iffued, Pla. Pari, in the Appendix, 609.
By all which it appears, that the inland traffick of
the Kingdom, which was within the care and cog-1

nizance of the Common Law, was not unlimited,

nor the fubject's liberty therein never fo large as

it is now inlifted upon, to all foreign parts whatfoj

ever.

Y y y And
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And that the managery of the principal part of

the home traffick, which confifts in the Marts,

Fairs, and Markets of the Kingdom, depends upon

the King's prerogative, and is managed under it

;

the Law having entrufted the King with that power,

for the benefit of his people, and the peace of the

Kingdom.
In the next place, I will take a view of the foreign

trade.

The Common Law, and our Law-Books, take

notice of but two forts of foreigners, alien friends,

and alien enemies ; Calvin's cafe, Co. 7. 17.

Neither can there be any other fort of foreigners,

generally fpeaking: For if the queftion arife, whe-

ther alien friend, or alien enemy ? it mult be tried

by the leagues with the Prince, whofe fubject he is

;

which is, or ought to be enrolled in Chancery. And
tho' there be not actual war or fighting between

the two Princes and their fubjects, yet they are in

Statu belli, and may affume arms when they pleafe,

and feize the Goods and Perfons of each other's fub-

jects.

I (hall firft confider what the Common Law deter-

mined as to the fubjects trade and traffick with alien

friends, beyond the feas, and upon what foot that

trade ftands. And then particularly confider how

it determines in cafe of commerce with alien ene-

mies, and incidentally of Infidels.

I conceive the Common Law hath made no ex-

prefs provifion, nor given any abfolute right for

the fubjects to trade with any foreigners beyond the

feas.

It will be of little ufe to difcourfe how far the

law of Nations interpofes in this matter : whether

every Nation be obliged to entertain trade and com-

merce with another Nation.

And antecedent to all leagues and treaties for

commerce, little will be found, befides the laws of

hofpitality, which do not give any demandable

right.

Bodinus, in his Book de Repub. lib. 1. cap. 6, 7.

fays, §>u* tametfijure gentium ejfe videantur probiberi,

tamen fape a Principibus videmus.

And in his Book de Republ. lib. 1. cap. 6. holds,

That it is lawful to forbid foreigners from entering the

borders^ not only if a war be on foot, but in time of

peace ; that the manners of the Inhabitants may not be

corrupted by converfe with firangers.

And in his Book de Republ. lib. 1. cap. 6. and 7.

That the Laws of commerce are contained in the par-

ticular compacts and -agreements of People and Princes.

What Bodinus declares to be the Law of Nations,

exactly agrees with the Laws of this Kingdom ; for

all ftrangers came hither under fafe conducts, which

contained both the King's licence and protection of

them.

The King might inhibit foreigners from coming

into the Realm, and might remand them when

here.

Magna Charta, cap. 30. which is a general fafe-

conduct to merchants-ftrangers, referves this pre-

rogative to the King, wfi publice prohibiti.

My Lord Coke, in his Comment upon this Chap.

2 Inft. 5, 7. admits they might have been prohibit-

ed before this Statute, but conftrues the faving of

this Prohibition by Act of Parliament.

Which conftruftion, as it is without any former

precedent or authority, fo it is againft the conftant

ftream of precedents and practice ever fince.

Rot. Clauf. 24 H. 3. dorfo, which was after this

Statute, the King fent his writs to feveral Mayors,
commanding that all the Merchants, ultra montem,

fhould depart the Kingdom within a month.

And in the fame Roll, dorfo, there is another

Writ to the Mayor of London, giving leave to Ro-
man, Florentine, and fome other Merchants, to ftay

till the feaft of St. Martin in the year following.

And the conftant practice in every King's reign

fince, hath been both by proclamation and orders

of council, to command foreigners to depart the

Realm.
Befides, the conftru&ion my Lord Coke puts up-

on it, makes the claufe idle and elufory.

That one Act of Parliament fhould provide for

a faving by a fubfequent Act, which of itfelf would
be repealed by the former.

So where an Act of Parliament prohibited fo-

reigners to come in, the King by his fafe-conducts

might Jicenfe them.

The Commons, in the Parliament, 1 H. 5. pray,

That the Statute made by Henry IV. for avoiding

of ftrangers out of the Realm, might be put in ex-

ecution. The King grants ir, faving his preroga-

tive to licenfe whom he pleafes. The Commons re-

plied, Their intention was no otherwife, nor ever fhould

be by the Grace of God, 1 H. 5. No. 15. Rolls Pre-

rogative, 180.

This might further appear by the feveral Statutes

made for the inviolable obfervation of the King's

fafe-conducts, which are in exprefs words mentioned

to extend to alien enemies, as well as alien friends ;

2 H. 5. cap. 6. and 20 H. 6. cap. 1.

It is held in Horn and Ivy's Cafe, Hill. 2 1 and
22 Car. Secundi, Banco Regis, Syderfin. That at

Common Law the King might prohihit the impor-

tation of foreign commodities, before the Statutes

therefore made.

So then as the cafe ftood at Common Law, fo-

reign Princes and Nations might prohibit the fub-

jects of England to trade with them, as the King
might prohibit foreigners to trade here.

The King might inhibit any of his fubjects from

going beyond fea: And this might have been by

particular Writ or general Proclamation.

Our Books and Precedents are fo full in this point,

that it was admitted on the other fide-, for there

could not be produced any authority that renders it

the leaft queftionable, but multitudes are for it.

Rot. Clauf. 7 Ed. 2. mem. 10. A Writ to the

Sheriff of York, to feize the bodies and lands of

fuch as had gone beyond fea, contrary to the King's

Inhibition.

Rot. Clauf, 41 Ed. 3. mem. 24. dorfo, Writs to

all the maritime towns to take care that a Pro-

clamation prohibiting all his fubjects (except no-

ted Merchants, and thofe unarmed) be put in exe-

cution.

Hereby it is evident, that it was penal to go be-

yond fea, contrary to the King's Inhibition, before

the Statute of 5 R. 2. cap. 2.

All that that ftatute adds to ftrengthen the King's

Inhibition, is only a point of further penalty, viz.

A forfeiture of the Goods of the paffenger, and of

the Veffel of the Matter exporting : And though

there be three forts of perfons excepted out of that

Statute, viz. Lords and other great Men, true and

notable Merchants, and the King's foldiers ; yet

that Law gave thofe perfons no other liberty than

they had before, only leaves them out of the Pe-

nalty provided by that Statute.

That
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That before this Statute, Noblemen and other

great Men might be prohibited, appears by my
Lord Coke's, opinion, 3 lnft. 179. in the cafe of fugi-

tives; and the Records there mentioned, efpecially

that of the 25th of Ed. 3. Rot. clauf. memb. 15.

dorfo, where the King by his proclamation, prohi-

bits, that, Nequis Comes, Baro, Miles rehgiofus, fa-

gitarius cut operarius, extra Regnttm fe trausfrclet,

fub poena Arrejlaiionii i£ Incarcerations.

And for the King's foldiers, it is plain they could

not depart the Realm without the King's leave:

but his raiting of them for his foreign fervice, was a

lYiiTicicnt licence for them to depart the Realm with

their fcveral captains.

And for the true and notable Merchnnts excepted

in the Statute, they are the fame with the noted

Merchants excepted in the proclamation of 41 E. 3.

who were the Merchants ©f the Staple, who were

admitted and fwom to obferve the laws of the Sta-

ple ; and were bound to repair thither, and not elie-

where, without the King's fpecial licence, as I fhall

afterwards fhew.

By the Statute of 27 Ed. 3. which fettled the laws

of the Staple, cap. 2 3. all Merchants as well aliens

as denizens, repairing to the Staple, are required to

be fworn before the Mayor and Conftable of the Sta-

ple. After the Staple was at Calais, as it was 41 E.

3. £5? 5 R. 2. the fame laws of the Staple continued

;

and thefe Merchants are in many Records taken no-

tice of.

37 H. 8. cap. 15. All perfons are prohibited to

buy wool in Kent, and fome other Counties* except

the Merchants of the Staple.

And 1 Eliz. cap. 13. provides, It (hall be lawful

for the Merchants, called Merchant-Adventurers, and

Merchants of the Staple, out of the River of Thames

only, and twice in the year at molt, to lhip out and

in foreign bottoms.

Now 41 E. 3. ti? 5 R. 2. the Staple was at Calais,

and all the Merchants of the Staple were bound to

repair thither only, and had a general- licence fo to

do, without taking of Paffports, as the form of the

Statute of 5 R. 2. directed.

But thefe notable Merchants were reftrained to

trade to any other place than the Staple, as 1 fhall

after fhew.

As the King may inhibit any of his fubjeets go-

ing beyond fea, fo he may at any time recall any of

his fubjects, under penalty of forfeiture of Goods
and Lands, during life, Dyer 12. 8. parag. 10. &
276. &? 375. 3 Injt. 179. in the chapter of fugitives,

ci? 25 &? 26 Eliz. Cater's cafe in the Exchequer-cham-

ber, Leon. fo. 9.

Upon thtfe grounds it is evident, that the Com-
mon Law did not give any abfolute right to the

fubjects to trade beyond fea with foreigners; for no

man can have a full right by law to any thing which

others have a right by the. fame law to hinder him

of, or to obflxuct, him in the ufing or enjoyment of

it.

And Mr. Pcllexfen did rightly obferve, that this

fundamental right of the King, of prohibiting his

fubjects from going beyond fea, equally refpects

the trade with chriftian Nations as with Infidels ; for

both have a right to debar the Englijh from trading

with them, as the King of England had a right at

Common Law, to reftrain his lubjects within the

Realm from parting over the fea to trade with

them.

Which is founded upon the King's right of pro-

tecting his Kingdom, which could not be difcharged

Vol. VII.

if the fubjects had fuch general right as is
|

of withdrawing their perlbns anil eftates as well to

infidel as chriftian Countries.

And if fuch general right were by the Com-
mon Law, it is marvelous ; and that no Record or

Book-cafe can be found, where it was ever i'o re-

folved.

Notwithstanding great occafion has been given in

all times, by prohibition, for the fubject to have af-

ferted fuch right

;

The only authority produced is the opinion of

Fitzherbcrt in Nat. Brev.fo. a 5. where the words of

Filzherbert &rc,Tbat ly the Courfe of the Common Lav;,

every man may go out of the Realm for merchandize-;

or travel, or any other caufe, as he pleafes, without.

demanding lice.ce of the King, and pall not be pu-

nifbed for it.

By this opinion, the liberty the fubject had to

travel, or to go for any other caufe beyond fea, is

the fame as to trade.

And this opinion imports no more than a bare im-

punity, that the Common Law made no exprcfs

provifion againft it, fo as to punilh it as an offence

at Common Law, but left it to the difcretion of the

King to prohibit, or permit as he fhould fee caufe.

That this was the meaning of Fitzherbcrt, and

that he did not intend any right the Common Law
gave the fubjects to go beyond (fea, but only that

the Common Law was filent therein, and left it as a

thing indifferent, antecedent to the King's Inhibi-

tion ; is evident: both by Filzherbert, in the lame

place, and the co-temporary opinions of the Sages

of that time.

For immediately Filzherbert explains his opinion,

That becaufe every fubject is bound to defend the

King and the Realm, the King at his pleafure may
command the fubject not to go out of the Realm
without his licence ; and if they do contrary thereto,

they (hall be fined for their difobedience.

Here, by Filzherbert, that liberty which he had

afferted for the fubject to trade or travel, as it was

equal, fo it might be equally reftrained by the King,

at his pleafure.

All the Judges at that time were of the fame opi-

nion.

Mich. 1 Eliz. Dyer 165. in an affembly of the

Judges and others,' the queltion is fully dated, Whe-
ther a fubject generally might withdraw his perfon

out of the Kingdom, for merchandize, travel, or

other caufe, by the fole licence or permiflion of the

Common Law ?

The queftion is not put upon any right the fub-

ject had to go, but upon a bare permiflion at Com-
mon Law.

For all the Judges agreed with Fitzherbcrt, th-t

the King might prohibit them.

And Fitzherbert's opinion for fuch permiflion on-

ly is urged -, and at that time left with a Quare upon

it, without any allowance of fuch permiliion liom

the Judges, but feemingly to the contrary.

But afterwards Mich. 12 fc? 13. Eliz. Dyer 296.

a particular cafe of a Merchant that went beyond

fea to live, and not for merchandize, without the

King's licence, came before the Judges ; and 'twas

debated before the Judges of both benches, and the

Chief Baron, upon this point,

Whether it were an offence punifhable at Common
Law?
Two of the Judges held it to be an offence, and

that the Common Law did prohibit it.

Y y y 2 The
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The reft of the Judges concurred with Fitzherbert,

and held, that before an exprefs prohibition by the

King, by Proclamation or Writ, it was not an of-

fence or contempt, but left by the Common Law as

a thing indifferent, which imports no right, but a

bare impunity.

But all the Judges, after a Prohibition, held it an

offence and contempt, punifhable at Common Law -,

whereby that point is fettled by the opinion of Fitz-

herbert and the Judges of that time, That at the

Common Law licence was but a bare permiffion,

importing only impunity, in that the Law was fi-

lent before an exprefs Prohibition of the King, which

h the loweft degree of permiffion taken notice of in

Books of Law.
Grotius, in his Book Be Jure Belli & Pacts, lib.

fo. 3. No. 9. defines permiffion, properly fo called,

Ptrmijfio autem proprie, non atlio eft Legis, fed afiio-

. nis negalio, niji quatenus aliud ab eo, cui permitlilur

obligat, ne Impedimentum ponat.

But this permiffion of the Common Law goes not

fo far as to oblige or debar others from obftructing

the action, which may be impeded both by the King

and other Nations, as I have fhewn.

It carries only impunity with it, and this liberty

of haunting or vifiting ftrangers in amity, fomething

refembles that liberty which the Common Law al-

. lows one fubjecf. towards another, viz. a free paf-

fage to his houfe, to fpeak or treat with him, which

founds only in excufe of trefpafs, and may be pro-

hibited by the owner.

9 Ed. 4. fo. 4. par. 15. In trefpafs for breaking

his houfe, the defendant pleaded a licence from the

Plaintiff; who replied, That after the licence he

prohibited the defendant to come.

For be the licence exprefs from the party or im-

plied by the law, the owner might determine it by

an exprefs Prohibition.

But tho' the Common Law did notexprefsly pro-

hibit the going beyond fea without licence, fo as to

punifh it as an offence criminally, yet it did dif-

countenance all going beyond fea without the King's

licence, in adjudging their iffue born there, after fuch

a departure, aliens, and not inheritable to the Englifh

Laws ', as was refolved inter Hide fc? Hill. Hillar.

25 Eliz. B. Rs.

3 Cro. 3. That if Baron and Feme go beyond fea

with licence, and tarry there after the time limited

by the licence, and have iffue born, they fhall be

aliens, and not inheritable.

Befides thofe Powers or Prerogatives wherewith

the Common Law entrufts the King, for the defence

of the Realm, viz. to prohibit and remove aliens,

to reftrain them from going, and to recall his own
fubjects when gone beyond fea.

The Law relts the fole power of making leagues

with foreigners in the King alone,

Which is the firft ftep towards a foreign trade :

The Common Law admitting of no trade with

enemies, and enemies are made friends only by

publick leagues to be made capable of being traded

with.

And as the making of all leagues, fo the model-

ling and limiting of fuch leagues, are by the Kng
alone.

As it is to be obferved, that no leagues were ever

yet made for an unlimited and univerfal trade, but

in all leagues the particular municipal laws of each

Country, are excepted ; as for example, fait cannot

be imported into France ; and moft French commo-

dities are reftrained from being imported hither.

So it was refolved, Pafch. 36 Eliz. (4 Inft. 5.) 3
Inft. Henry de Vale and Tomlinfon, upon a feizure of
French Goods, and a complaint to the Council upon
it, That the Laws of either Kingdom were excepted
in the league.

Much lefs doth the King in any league conclude
or build up his own prerogative towards his own
fubjects, in granting them licences to trade, or in

reftrainingof them from going beyond fea, tho' in

order to trade.

Moreover, the rules of the Common Law are not

adapted to determine matters of foreign trade, nei-

ther can foreigners be prefumed to have cognizance
of the municipal laws of this Kingdom.
The principal part of foreign trade is tranfactecl

beyond fea, where the Common Law can have no
cognizance, but is confined within the compafs of
the four feas.

The Law was fo ftrict, that an obligation bearing

date at a certain place beyond fea, could not be tried

in England, 21 £,4. fol. 74.
Service of a privy feal upon a fubject beyond fea,

commanding him to return, when certified into

Chancery, and fent by Mittimus into the Exchequer
for feizing of Goods and Lands, is not traversable,

becaufenot triable in England, 2 Eliz. Dyer 176.
In the Cafe of the King and Cufack, 17 Jacobi,

Rolls Rep. 2 part. fol. 112. Serjeant Davies argues,,

that the municipal laws of any Realm are not fuf-

ficient for ordering the affairs and traffick of Mer-
chants,

And upon this ground, when the Staple was re-

moved from beyond fea to feveral Towns in Eng-
land, by the Statute of 27 E. 3. it is provided,

That the trade fhould be governed by the fame Jaws
it was before.

And by 7 Chap, it is enacted, That all Merchants
coming to the Staple, fhall be ruled by the Law-Mer-
chant of all things touching the Staple, and not by the

Common Law of the Land.

Whereby, in negative words, the Common Law
was excluded from intermeddling in the affairs of
Merchants •, as not proper to decide thofe contro-

verfies, and whereof foreigners could have no cog-
nizance.

By all which it appears, that the Common Law
made no provifion for foreign trade.

The Common Law therefore having given no
right to the fubjects to trade beyond the feas with

foreigners, nor prefcribed any rules for the.managing
of that trade, but left that matter folely to the King,
for the beft profit of his people :

It may be proper to confider upon what founda-

tions the foreign trade ftands.

The foundations are two.

1. Leagues made by the Kings of England with

foreign Princes and States.

2. Royal licences, which are either folely by
Grant, or by Act of Parliament.

For all Acts of Parliament in matters of prero-

gative, and which move only from the King, are

by the King's Grants in Parliament, ratified into

Law.
By leagues, foreigners are bound by publick com-

pact to admit the King's fubjects to a freedom to

trade with foreigners beyond fea.

I have already fpoken of leagues, as the necef-

fary preparatory to all foreign trade, and without

which no foreign trade could be enterprized by the

fubject.

What
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What I fhall add, is only concerning the necef-

fary dependance of that trade upon leagues, in it's

continuance and regulation ; if the league be bro-

ken let the fubjecTts right be what it will, to trade

either fingly by Grant, or by Act of Parliament,

it is fufpended, and after Proclamation made, be-

comes unlawful and punifhable, as trading with

enemies.

The leagues and treaties with foreign Princes for

trade and commerce, where of thefole power is in the

King, to bind the fubjects of England.

They are the only Laws betwixt Nation and Na-
tion to direct their trade and commerce by.

And by the faid leagues, trade may be limited

to certain places and commodities, or other reftric-

tions, as the two Princes fhall agree upon, who are

the only matters of their leagues.

A clear and full inftance of this, is in the leagues

for trade with Flanders and the Low-Countries, be-

tween the Kings of England and the Dukes of Bur-

gundy ; whereby the Staple was fettled at Bruges

;

and that no Wools fhould be fold in Flanders, but

what came out of England; and that no Englijh

Cloth fhould be fold in Flanders, on pain of for-

feiture.

2 1 E. III. Complaint was made in Parliament

by the Merchants, of feveral abufes committed by

the men of Bruges, in reftraining our Merchants

from felling their Wools to whom they pleas'd at

Bruges ; and prav'd remedy.

The King's anfwer was, that the ordinance of the

Staple fhould be view'd, and that Thomas Michel-

borne, with whom the Patent touching that ordi-

nance was, be call'd to bring the fame with him,

and fome of the Merchants of the country, who
beft underftood this matter: and the King by advice

of his Council wou'd provide remedy ; Rot. Pari.

21 E. III. nu. io.

22. E. III. Another complaint is made in Par-

liament againft the men of Bruges, for prohibiting

the Merchants to buy ftaple Wares here, and pray

redrefs.

TheKing anfwers that he will fpeak with the

Flemijh Ambaffador about it, 22 E. III. nu. 13.

8 H. V. A grievous complaint made in Parlia-

ment againft the men of Flanders ; that tho' Englifh

Merchants obferved the ancient league, that no

Wools but Englijh fhould be fold in Flanders, and

no Englijh Cloth fold there ; yet they permitted the

Woofs of Scotland, Catalonia, Arragon and Spain,

to be fold there, and pray remedy.

TheKing anfwers, that fearch fhall be made for

the alliance.

And upon the like complaint, 9 H, V. the Coiiir

mons pray, the King would pleafe to treat with the

Duke of Burgundy, that no other than EngliJJy'Wooh

fhould be manufactur'd there, or that the Englifl)

might fell their Cloth there.

The King anfwers, he would treat that the Eng-

lifl) Cloths might be there fold. Rolls prerogative,

j.fo. 14. title, League.

But this treaty came to little purpofe, till after

the Acts of Parliament were made, 27 H. VI. cap.

1. (20 H. VI. cap. 4.) 4 E. IV. cap. 5. for ex-

cluding all the commodities of Flanders, until the

Duke of Burgundy .recall'd his proclamation for

bani thing Cloths out of his Dominions.

Thofe Statutes produced a firm league between

the Kings and the Duke of Burgundy ; who in the

Record is call'd the Duke of Hans, or of the Still-

yard, from the Merchants his fubjects, who had

long in England obtain'd thofe names.

5
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By that league a free trade for Cloth was agreed

upon for the Englijh Merchants in Flanders, to con-

tinue for ever; and the King confirm'd to the ('ob-

jects of the Duke, as well the liberties granted

by Edw. I. to Merchants-Strangers in general,

by his Charta Mercatoria: as thofe granted by

Edw. II. to the Merchants of the ^tiliyard in par-

ticular : which league was confirm'd in Parliament,

\$E. IV. nu. 2.

Thefe leagues may fufHce tc»fhew the dependance

foreign trade hath upon leagues, as to its continu-

ance and regulation.

By this league the Staple at Bruges was taken off,

and liberty granted to the Englifl} Merchants to fell

their Cloths in any part of the Duke's Dominions.

Who thefe Englijh Merchants were, I fhall in

this place only make a fhorc remark ; That they

were the Company of Merchant- Adventurers, e-

refted and licenced for the better regulation of trade

for Wool and Cloth, beyond the Seas by Letters

Patent •, 1 Feb. 8 H. IV. and confirm'd by other

Letters Patent, 1 Oil. 1 H. V. which I fhall fpeak

more largely to, when I come to fhow the conftant

poffeflion the Crown hath had of licenfing Corpora-

tions for foreign trade, exclufive to others.

The other foundation, upon which all foreign

trade ftands, are royal licences.

I before fhew'd that the licence, which the Com-
mon Law gave to trade with foreigners, was no

fure foundation of trade ; becaufe it might by Law
be interrupted by the King, and did in its nature

import no more than a bare impunity,

But where the King grants licences to his fubjects

to trade with foreigners, they gain a right or intcreft

to trade according to fuch licences

;

Which are either by Grant only, or by acl: of

Parliament. I will firft confider thofe, that are

fingly by the King's Grants.

That as the King may at Common Law prohibit

any of his fubjects to go beyond fea, fo that he may
licenfe them to go for trade or otherwife, is unque-

ftionable.

The Writ of Ne Exeat Regnum, and feveral

forms of licences in the Regijler, Jol. 190. and

multitudes of other authorities make it out.

The King may grant fuch licences, not only

where himfelf may prohibit, but where the Com-
mon Law, and Acts of Parliament do prohibit.

Alien Enemies are prohibited by the Common
Law to come within the Realm ; yet the King may
licence them to come by his fafe conduct, as fully

appears by »the Statutes made for the obfervation of

fafe-cOndufts.

And it is obfervable, that fuch fafe-conducts put

the Alien Enemy into the condition of an Alien

Amy, as fully under the King's protection, during

the continuance of his fafe- conduces.

No fubject could feize his goods or injure his

perfon, but he was punifhable for it, both at the

rait of the King, and of the party.

For before the Statutes made, confervators for

truces and fafe-condufts were appointed, appears

by a Record of this Court, Pafch. 13 E. 111. Banco

Regis Rot. 12, which I fhall have occafion to make
ufeof to another purpofe.

And that fuch an Alien Enemy may bring his

perfonal action for debt, or any injury, appears by

the cafe of John Douglas & Scotchman, 20 E. lY.Jcl.

6. PI. 6. and Moore 431.
The King may licenfe his fubjeifts to trade with

enemies prohibited by Common Law.

An-.i
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And for licences to come, go and trade both

within and without the Realm, againft exprefs Acts

of Parliaments, the intranets are infinite.

But for the better methodizing of thefe, I fhall

make ufe of precedents and authoiities, to make out

the exercife ot the King's prerogative in all times, as

to matters relating to Foreign Trade.
• I Hall reduce what I have to offer under thefe

heads

;

Firft, That the Staples, which were the publick

Marts for all Merchants to refort to, were at firft

fettled only by the Kings of this Realm, antecedent

to any Act of Parliament.

Secondly, That after the Staple was eftablifhed at

Calais by Act of Parliament ; the King gave li-

cerce to trade to other places, which no fubject

could do without fuch licence.

Third'y, That the regulation and managery of

Foreign Trade in all cafes, where Acts of Parlia-

ment have not particularly interpos'd, have been

guided and governed by the King's prerogative,

both in point of licence and inhibition.

Firft Head; As to fettling the Staple in the Do-
minions of foreign Princes, as in the inftance of

Bruges ; that muft be done by leagues, nor can it

otl.erwife be.

But the appointing of the Staples in England, or

in the Foreign Dominions of the King, was at firft

by the King alone.

This is exprefly fo declared in the recital of the

Statute, 3 E. III. cap. 9. whereby Merchants-

Strangers, (sic. have liberty granted them to trade

in England, according to the form of the great

Charter.

By Merchants-Privity, diftinguifhed from Mer-
chants-ftrangers, in this Law are plainly intended

the Merchants of the King's foreign Dominions.

The Irijlo who by Ordinatio pro Statu Hibernia,

17 E. I. had liberty granted them to traffick into

England, fo as they gave fecurity not to go unto,

nor commerce with Scotland, nor other the King's

enemies.

And the Gafcoigners, and other the King's fubjects

in France, who had divers liberties of trade granted

them by the King ; as appears by a difference be-

tween them and the Londoners,'' decided judicially

in Parliament, 20 E. I. Pari. fol. 180, and 130.

That by Merchants-Privy is to be underftood of

the King's foreign fubjects, I collect from the re-

ference, this Law hath to Magna Charta, which

concern'd only foreign Merchants ; whereby the

' King's power to reftrain them was referv'd, and con-

fequently was referv'd by this Law -, as is taken no-

tice cf by an Aft not printed* 8 E. III. num. 20.

that the Staple was during the King's pleafure, and

the King revoked the Staple, grving MerchantT

ftrangers liberty to buy any Staple-wares, 1 E. III.

Pari. Rot. pars 2 and 3. Mem. 24.

A Commiffion ilTues to the Mayor of London to

put in execution the orders made by E. II. for eita-

blifhing the Staple in feveral Counties of England,

and for the rule and government of Merchants.

By 27 E. III. cap. 1. the Staple was fettled in fe-

veral Towns in England.

But that Law had no words to bind the King's

prerogative to remove it, and of that opinion was

the Parliament, 38 E. III. where the Commons pray

that the Staple may always continue in England.

The King anfwers, it fhall continue till the next

Parliament.

5

The firft of March in the fame year, the King
remifed it to Calais; but 43 £.111. cap. 1. be-

caufe of a war that broke out with France, it is

brought back : the Act recites, that it had been re-

moved to Calais by the King, fpr the profit of the

Realm and eafe of the Merchants of England.

47 E. III. nu. j 7. The Commons pray that the

Staple may be only kept at Calais, and that no
Grant be made to the contrary.

The King anfwers, that he will appoint the Sta-

ple, as by the Council he fhall think beft.

1 R. II. kk. 98. The Commons pray to know
where the Staple fhall be, if Calais haply be be-

ficged.

The King anfwers, in fuch places of the Realm,

as were laft ufed.

By the conflitution of thefe Staples, Merchants

were not only licenfed, but obliged to repair thither,

and reftrained to export their Staple-wares to any
other place.

And altho' many Statutes were made to fortify

and ftrengthen the Staple, by creating a forfeiture of

all Staple-wares, if carried to any other place ; yet

by the Records I have produced, it is manifeft that

the fole appo'iRtment and ordering of the ftaples

was in the King, and that by the acknowledgment
of feveral Parliaments.

2 H. V. cap. 6. provides that merchandizes of

the Staple fhall not be exported to any other place

without the King's licence, before brought to the

Staple, on pain of forfeiture.

2 H. VI. cap. 4. provides that all Staple wares
fhall be carried to Calais, fo long as the Staple is

there.

And 8 H. VI. cap. 17. provides that if Mer-
chants export the merchandizes of the Staple to

any other place, the merchandizes fhall be forfeit-

ed ; except the Merchants of Jeans and Venice.

And cap. 27. feveral licences granted by the King
to export to other places are revoked.

What thefe Staple-wares were, is fit to be known,'

they comprehending the greateft part of the native

commodities of this Realm, that were merchundiza-

ble in foreign parts.

By the Statute of the Staple, 27 E. III. the Sta-

ple-wares are Wools, Leather, Wolfels and Lead ;

to thefe are added, by a Statute made 50 E. III.

Tin, Worfted, Butter, Cheefe, Feathers and many
other commodities.

This Statute, tho' it be not printed, yet is taken

notice of as a Statute and a Law of the Staple, by
the Statute of 3 H. VI. cap. 4. whereby Butter and
Cheefe are recited to have been made Staple-wares

by this Law.
The Record is 50 E. III. nu. 20. (or 200.) where

the Commons of the Town of Calais pray that the

Staple may be holden only there:

Which the King grants, that it fhall be holden only

there, and no where elfe beyond fea ; as well of all

ancient Staple-wares, as of Tin, Worfted, Butter,

Cheefe, Feathers, &c.
The Staple was feveral times removM by R. II.

but from 2 1 R. II. it continued at Calais, till that

Town was taken by the French.

By all which it is manifeft, upon what (lender

grounds the Statute of 15 E. III. cap. 3. that the

Seas be open to all Merchants to pafs where they

pleafe, was urged and inlifted upon to be a Law
in force, or to have any influence upon this cafe.

For
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For befides what Mr. Sollicitor truly obferv'd,

that it was made for a fpecial purpofe, to take off

the prefent Staple ; to which all Merchants as well

foreign as Englijh, were confin'd to carry their

goods, and was of the fame purport, as the Statute

of 8 E. III. nu. 20. I before mention'd, which o-

pen'd the then prefent Staple.

For by the feveral Laws I have mention'd, for

fixing and ftrengthning of the Staples, the Statute

of 15 E. lil. was abfolutely repeaPd and fet afide.

As to all Englijh, Weljh and Irijh, by the Sta-

tute of 27 E. III. for fettling the Staple in England,

by chap. 1. whereof all Englifhmen, Irijhtnen, and

IVelJhmen are exprefly prohibited to export any

Scaple-wares ; and liberty given only to Merchants-

ftrangers to do it.

And by 3 chap, it is made felony for the Englijh,

Irijh or Weljh to export.

And when the Staple was return'd to Calais, it

was a forfeiture, as 1 have fhewn, to export thofe

wares to any other place without exprels licence;

for that the Mare Liberum, by the Statute 1 5 E. III.

became Mare Claufum long fince by many lubfe-

quent Laws, and not to be open'd but by a royal

licence.

1 ft. V. nu. 40. The Commons pray all Mer-

chants may export to any place beyond the Seas, or

import any goods except goods of the Staple.

The King anfwers, he willadvife with his Council.

The Parliament did not infill: upon any right, by

1 5 E. III. but pray'd it as an aft of Grace, and

were rnodeft in their requeft, that the general li-

cence defired might be reftrain'd to merchandizes,

which were not Staple Commodities, yet it was de-

nied by the King.

17 R. II. nu. 15. Several Towns in the Weft

prayed they might carry their Wool into Normandy.

The King anfwers, let them repair to Calais, as is

appointed.

18 ft VI. nu. 50. The Commons pray that e-

very Merchant may lawfully tranfport all manner

of Hides, Calves Skins, Coney Felts and Tallow,

to what place him liketh, other than to Calais.

Which is denied by the King.

By 18 ft. VI. cap. 6. Liberty is given to export

Butter and Cheefe to any other place befides the

Staple, in amity with the King, provided the King
may reftrain the fame when it fhall pleafe him.

Where was the force of 15 E. III. if fo minute

a thing as Butter and Cheefe, could not be freely

exported without an exprefs Statute ?

And that is obtain'd upon fuch urgent reafons

as are mention'd in the Statute, and granted too

but conditionally, with a faving of the King's right

to reftrain.

This may fuffice for making out the firft head,

that the Staples to which all Merchants are obliged

to repair, were principally inftituted and appointed

by the King alone ; and that the Statute of 1 5 E. III.

is wholly repealed by the Laws for fettling the

Staples.

Second Head ; In the next place, I fhall offer fome

authority to make out the King's undoubted right

to grant liberty of trade to other places, after the

Staple was fixed at Calais.

My Lord Coke in 4 Inft. 282. is much in the

right, in affirming the Staple was continued at Ca-

lais above 200 years, tho' he be miftaken in another

affertion, as I have fully fhewed,

That it could not be removed but by Afl of

Parliament.

But I will admit the Staple at laft fixed at Calais;

by 2 1 R. II. and ftrengthen'd and fenced under the

penalty of forfeiture of the goods, by the Statutes,

2 ft V. and 8 ft VI.

Yet the Kings, by their prerogative, did and
might lawfully grant licences to trade to other

places.

I will not here trouble you with the general learn-

ing of difpenfations with penal Laws, tho' our

Books are full of it, and determine in favour of the

Crown.
But I fhall confine myfelf to inftances of foreign

trade, wherein it will appear, by what I have al-

ready faid, and fhall farther offer, that the Crown
had a peculiar prerogative not difputed, or drawn
into queftion in any times till of late.

The men of Berwick and Newcaftle have had

fuch licences granted them, which being found de-

trimental to the King's revenue, arifing at the Sta-

ple, were revoked by A<ft of Parliament; 8 ft. VI.

cap. 3 1

.

20 ft VI. cap. 4. Denizens, who fhall take li-

cences to export to any place but the Staple, fhall

pay Alien duties.

Here the King's right to grant fuch licences ia

acknowledged by the Parliament; 27 ft VI. cap.

1. upon complaint of the King's Officers in Par-

liament, that by the multitude of licences to ex-

port elfewhere than the Staple, the revenue of the

Staple was funk from 68000 /. per Ann. to 1 2000 /.

per Ann. all licences before granted are vacated.

In the year-book, 2 R. II. fol. 12. Pari. 16. and

1 ft. VII- fol. 3. A licence granted to the town of

Walerford, to carry goods of the Staple where they

pleafed, is allow'd ; the Irijh being bound to the

Staple as well as the Englijh.

1 ft V. n. 15. which I before mention'd; the

Commons allowed of the King's prerogative to li-

cenfe ft/angers to come into England, tho' prohi-

bited by act of Parliament.

Where the Statute 15 ft cap. 3. prefcribed a

form of fafe conduct, yet it was refolved the King
might grant them, as before at Common Law

:

Edw. IV. fol 33. L. 340. and 13 E. IV. fol 9.

Where by 3 1 E. III. cap. 20. the exportation of

all forts of Corn was prohibited; except to Calais

and Gafcoign.

Several Indictments were preferred, 36 Edw. III.

againft John Lamb, Andrew 1"averner, and feveral

other Merchants, for exporting great quantities of

Corn and Grain. They feverally pleaded the King's

licences, mentioning the quantities, and in fome of

them the certain places to which the Corn was to

be carried ; but in others generally, ad quafcunque

Partes exteras, prater Mas, qua de Munitia Regis

exiftunt.

Which are allowed, Treafury, Int. PL Corona &
totum, 36 E. III.

Whereas 5 Eliz. prohibited the exportation of

Sheepfkins.

Hillary, 3 Jac. I. Shaw brings his aftion againft

Hawes upon that Statute.

The Defendant pleads a licence, 19 May, 31
Eliz. to Gilbert Lee, his fadtors, executors, depu-

ties and affignees, to export Sheep-fkins for ten

years, not exceeding 200000 in any one year ; if it

happen'd by any reftraint, or any other caufe, they

fhould
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fhould not export that number ; and pleads that Lee

affigned to, and nominated Scot to execute the Let-

ters Patent, with the contingent claufes : And
That Scot afiigns to the Defendant, without any

exprefs mention of the contingent claufe, and pleads

he was hindred during the Term; and juftifies for

the exportation afterwards;

All the Court held, that this was a difpenfation

the King might grant to Lee the firft Patentee.

But judgment was given againft Hawes the De-

fendant upon thefe reafons i

Firft, Becaufe being a difpenfation, it is not

affignable.

Secondly, That tho' Scot might have the benefit

thereof, as nominated, yet he could not nominate

over.

'Thirdly, The advantage of the future contingent is

not aflignable, Hillar. 3. cif Pafch. 4 Jac. Banco Re-

gis, Ro. 128. Hale's, Common place, tit. Monop. cu. 3.

Third Head; In the lad place I fhall fhew, that

the regulation and managery of the foreign trade, in

all cafes where Acts of Parliament had not parti-

cularly interpofed, hath been guided and govern'd

by the prerogative of the Crown, both in point of

licence and prohibition.

That the foreign trade was at firft tranfafted and

. carried on by foreigners, is moft evident from

Magna Charta, which as to this trade, provides only

for foreign Merchants.

And if any Englijh had at that time exercifed fuch

craft, or had had the leaft pretence thereto ; no

doubt can be, but the great Charter of their liber-

ties would have made fome provifion for them, as

well as foreigners .5 which it doth not.

The Statute of Aclon Burnell, 13 E. I. introduced

the Statute-Merchant for the benefit of Merchant-

ftrangers, for the more fpeedy recovery of their

debts.

For the only mifchief the Statute takes notice of,

was, that the Merchants withdrew themfelves from
coming into the Realm with their merchandize, be-

caufe there was no fpeedy Law provided for reco-

very of their debts.

I have not met with any footfteps of any Record

to make it out, that in the Reigns of E. I. or E. II.

or before, any Englijh Merchants ever enterpriztd

the foreign trade.

But in thofe Kings reigns, the foreign trade was
managed by the King's Charters to foreigners ; for

tho' Magna Charta gave a general fafe conduft to

Merchant-ftrangers, yet the King might prohibit

them, and after fuch prohibition might licenfe, as

1 have fhewn he did.

And therefore the foreign Merchants had a re-

courfe to the King's Charters, viz. Charta Merca-
toria, by E. I. and the Charter to the Merchants

of the Hans, or the Still-yard, which I have men-
tion'd.

And 6 E. II. the Gafcoigners founded themfelves

in their difference with the City of London, 20 E. I.

upon their privileges granted them by the Kings of

England.

Indeed the men of Guernfey, 32 #. III. obtained

a licence from the King, to them and their heirs,

frqely to fi(h and to fell their fifh in any of the King's

Dominions thrice in the week, between the feafts of

Michaelmas and Eafter ; Par. Roll. 32 H. III. mem.

The earlieft attempt towards a foreign trade, I

find enterprized by the Englijh, is the fifhing trade

upon the feas, 1 1 E. III.

At which time the King granted licences to the

men of Yarmouth, Scarborough, Whitby and Dun-

wich, to them and others repairing to thofe towns
to fifh ; to fifh in the fea with veffels of thirty tuns,

Quibujcanque inhibition' Jeu Mandatis MS. in con-

trarium faclis non obftantibus ; Rol. Claujo, 1

1

E. III. pars Jecunda, Membr. 35.
Tho' thefe licences were intended only to extend

to the narrow feas, whereof the Dominion was in

the King

;

Yet by colour of thefe licences, the Englijh about
the latter end of H. lV's reign, made fifhing voy-
ages to Iceland.

Whereupon H. V. at the inftance of the fubjefts

of the King of Denmark, prohibited the Englijh to

fi(h there.

And thereupon the Parliament, 3 H. V. pray'd
that it might be enacted, that the Englijh might
freely fifh there.

Which was denied by the King, 3 H. V. nu. 33.
Rolls Prerog. 170. whereby it is evident, they had
no right to do it ; but that the King might prohibit

them, it being a foreign traffkk, wherein no aft of
Parliament had made any provifion.

Afterwards the fame King, in the 5th year of his

reign, granted licences to Geoffery Pamping and
John Haftings of Yarmouth ; John Statvill and Ri-
chard Pais of Winterton ; William James and Wil-
liam Marriot of Carowmere ; to go verjus Partes
exteras to take fifh. And

That every one of them might employ two fhips

called doggers, to take fifh and bring it into Eng-
land by themfelves, Attornies or Servants. Par.
Rot. .£ H. V. membr. 34.

E. I. Before any Statute made therefore by pro-
clamation, prohibited the exportation of Horfes
Arms, Money; Gold and Silver Veffels. Some
men of Dartmouth were proceeded againft by infor-

mation in the King'sBench, for exporting Money-
contrary to the Proclamation : Hill. 1 E. II. Rot.

38. amongft the Records in the Treafury.

The Crime in the Information is faid to be contra

pacem Domini Regis, Contemptum di? Inobedientiam

Coronaque Jua pi.judicium & Pacis, five perturbati-

onem manijeftam.

To which, thofe of the Defendants that were ta-

ken, pleaded not guilty, of whom one afterwards

died, and another was imployed by the King into

Scotland. So the Record ends with a continuance of
the ifiue.

Rot. Claujo, 41 E. III. membr. 25. A Writ iffued

to the Mayor of Hull, that he permit no Alien
Ship to be freighted there, till jhe Ships of the

Town were freighted.

It is evident upon what I produced under the
other head from the Records of Parliament, 1 H. V.
nu. 41. and 18 H. VI. nu. 50. That the Englijh

Merchants had not then any right or general liberty

to export to what places they pleafed any fort of
merchandizes, tho' not Staple- wares.

But fuch Petitions were denied in both thefe Kings
reigns ; yet at that time there was a Company of
Merchants-Adventurers, licenfed to trade into Hol-

land, Zealand, Brabant, Flanders, and other parts

beyond the feas, erected for the rule and govern-

ment of all Englijh Merchants trading into thofe

parts ; and all who fhou'd trade there, enjoin'd to

be obedient to the rules of the Company.
But it was not objected to thofe Kings, that fome

were licenfed, and others, unlefs they would be

fubject to the rules of the Company, were reftrain'd.

The Company was erefted by Letters Patent,

5 Feb. 8 H. IV. and confirm'd by H. V. 1 051.

1 H. V. and confirm'd by H. VI. 6 July, 8 H. VI.

That
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That the Merchant-Adventurers enjoyed their

privileges, and permitted none to trade within their

Jimits, who l'ubmitted not to the rule of the Com-
pany, and who fhould not be contributors to their

publick charges, is evident from the Stat. 12 H. 7.

cap. 6. infilled on by Mr. Pollexfen ; but was made

ule of by him, only for the hiltorical part of it con-

tamed in the petition prefented by the Merchants to

the Parliament for their liberty of trade; which, by

what I have already fhewed, could not be true, as

to the ftaple wares, unlets they have licences from

the King (which in all probability they had) to cer-

tain places.

And what is it they pretend to in their Petition ?

only freedom to repair to, and trade at the four ge-

neral Marts, which being annually held and pro-

claimed, was an invitation to all neighbouring Na-
tions to repair thither; and all Englijh Merchants,

as well as others, if they had lain under no reftraint

from the Company's Charter, or other Prohibition

of the King, might have repaired thither with their

cloth or other wares, not being ftaple wares, without

offence, as I before admitted.

In cafe there had been fuch a right to a free trade

to all Nations in amity, as the Petition fuggefts (for

as yet the Merchants retain fome modeity, not to

pretend to a free trade with aliens not in amity,

much lefs with Infidels, whom the laws of all

chriftian Countries adjudge alien enemies:)

This had been the proper time for the Parliament

to have afferted that right, and adjudged the Patent

illegal, as Parliaments have frequently done with

Patents which have been againft Law : But the Par-

liament knew no fuch right, and therefore by the

enacting claufe, allowance is given to the Charter ;

only their immoderate demands of admittance fines

are reftrained, and the fine limited to 10 marks.

And accordingly in their Charter afterwards re-

newed by H. VII. they are obliged to take no more
of any perfon admitted into their Company than 10
marks.

Ph. & Mary, 2 6 Feb. 1 & 2 P. & M. erected a

corporation of Merchants-Adventurers to Rujfia,

and Parts adjacent, with licence to trade and prohi-

bition to others, uppn pain of forfeiture of Ship and
Goods.

That this forfeiture might be effected, the Char-

ter is confirmed by Parliament, 8 Eliz.

This Act takes notice that feveral perfons, after

the trade was found beneficial at the coft of the

Company, for their peculiar gain, utterly to decay

the trade of the Company, contrary to the tenor of

the Letters Patent, in great diforder traded into

thofe parts, to the great detriment of the common-
wealth.

Here is a full defcription (mutato nomine) of the

defendant, and his interloping companions.

By the Judgment of the Parliament then, a li-

mited trade, under the order and rule of a Compa-
ny, as fettled by the Crown, was thought moft be-

neficial to the King.

And thofe that traded contrary to the tenor of the

Letters Patent, are reckoned diforderly traders, in

prejudice of the common-wealth.

So far was the Parliament from thinking all the

fubjects had a right to trade there.

After the taking of Calais, in the latter end of Q^
Mary's reign, Q^ Elizabeth and the Englijh Mer-
chants, were no doubt in great {freights what to

do.

For by the Slat. 2 H. 6. all merchandizes of the
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ftaple were to be carried to Calai-, while the ftaple

was there, which ceafed by the taking of Calais,,

But by 2 /-/. 5. no merchandizes of the flaple

could be exported without the King's licence, till

brought to the Staple.

The Qiieen had no place convenient left for creel-

ing the ftaple at, beyond the feas. And tho' in R.
IPs time, when the Parliament demanded where the

Staple (hould be, if Calais were befieged ? the King's
anfwer was ready (viz.) At fucb places in England
it was loft at :

Yet now when Calais was taken, fuch anfwer
would not ferve the turn ; but the pacing of it in

England would be ufelefs and ineffectual, and de-
ftructive to the Queen's revenues in her cuftoms.

For by feveral laws made by E. 4. R. 3. & H. 7.

mod foreign manufactures were prohibited, and
great difcouragements put upon all foreign Mer-
chants coming into England, but thofe of the Hans
and Sliliynrd.

And few foreign Merchants would repair into

England to fetch our commodities, when they can
bring little to barter with, but ready money.
And to have granted tc every Merchant a feveral

licence, as it would be chargeable to the fubject,

fo it might prove mifchievous to the Kingdom, the

fubjects trading Itvcrally, without any rule or go-
vernment, in foreign parts, upon the account of
the general law of reprizals, which obtains in all

Nations.

Whereby every fubject and his goods are liable for

the injuries and wrongs committed by any one

;

which, in the more barbarous Countries, is executed
with great barbarity.

And therefore Q. Elizabeth in the direction of
foreign trade, inftead of Staples, for the rule, order
and government of Merchants, at certain places,

followed the precedents of the Merchants-Adven-
turers and Rujfia Companies, by erecting copora-
tions of Merchants for the rule and government of
the foreign trade.

Which companies, as they are prefumed to have
a better State to anfwer for injuries done in foreign
Parts, than any fingle perfon can be prefumed to
have

:

So in their very conftitution are more refponfible

to the Law for their mifdemeanour, by Quo War-
rantors, whereby they may Jofe their liberty of
trade.

It is very doubtful whether licences granted for
trade to fingle perfons, may be forfeited ; they
pafling an intereft, if the licence to go beyond lea,

to trade or otherwife, be for a certain time, as moft
licences were. It is held by the Judges, 2 Eliz.
Dyer, 176. in the Cafe of Mr. Barnes and the
Duchefs of Somerjet, that the licence is not revo-
cable.

The Queen, in her reign, erected many corpora-
tions for foreign trade : I fhall mention only fome,
which have been publickly taken notice of, and re-
ceived allowance.

17 June, 2 Eliz. The Queen, by Letters Pa-
tent, incorporated feveral Merchants of Exeter,
and gave them licence to trade into Prance -, and
that no artificer fhould be admitted of the Compa-
nies.

The Prohibition was not general to her other fub-
jects, but only to the men of Exeter.

The Company enjoyed their liberties all the
Queen's reign, and flourifhed under them till 3
Jac.

Z z z Wnen
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When by Aft of Parliament the trade was open-

ed, and general licence given to trade with France,

Spain and Portugal, and the dominions thereof.

Whereupon a queftion arofe, whether their Char-

ter was not fet afide by the general words of 3 Jac.

and therefore 4 Jac. cap. 9. it is enacted, and de-

clared, That the faid general Acl doth not nor Jhall

diffshe, annihilate, or impeach the faid Charter, or

the faid Company, in any of their privileges, liberties

or immunities, granted to them by the faid Charter,

any thing in the faid general Acl to the contrary not-

witbftanding.

This Aft added no new force to the Charter, but

enafted and declared it to be out of the provifion of

3 Jac. for general licence to trade into thofe Coun-

tries.

Where, by the Judgment of the Parliament, the

Queen's power to grant fuch Charters, is admitted.

For if the Patent had been void in Law, before 3

Jac. to make an Aft of Parliament only to declare

it out of the provifion of that Law, were idle and

iilufory.

The Queen's fubjefts, for their licence to fifh at

Iceland, paid the Queen a quantity of fifli, called

compofition-fifh, by the Aft of Parliament, made

5 Eliz. cap. 5.

Whereby, for the encouragement of the fifhing

trade, the purveyors are prohibited to take pur-

veyance of fea-fifh ; the compofition-fifh, payable

by the Queen's fubjefts, travelling to Iceland, are

excepted.

The Patent of the Greenland Company to fifh

there, was held good, Rolls, 1 pt. fo. 5. in the Cafe

of the taylors of Ipfwich.

This trade, notwithstanding the privileges grant-

ed to the Company, was almoft loft.

And thereupon 25 Car. 2. cap. 7. that trade is

opened, not only to the Englifh, but to ail foreigners

refiding in England.

The Eafi-India Company was erected by Queen
Elizabeth, 3 1 Bee. 43 Eliz. and renewed to them

and fucceffors, 13 May, 7 Jac. with prohibition to

all others to trade there, and confirmed to them by

this King, 3 Apr. 13 Car. 2. upon which Patent

the queftion arifeth about a foreign trade which hath

been enjoyed by the Company above 80 years.

And its confequence concerned the prerogative of

the Crown, in all the Charters for foreign trade

which have been granted.

Whereas I have (hewn, the mod confiderable part

of the foreign trade, hath in all times been managed

under Grants from the Crown, in appointing the

Staples for Merchants to repair to, in licenfing trade

to other places, notwithftanding thofe Staples ; and

in licenfing and prohibiting foreign trade in fuch

Cafes where Afts of Parliament had not made fpe-

cial provifion.

I now proceed to confider of Royal Licences by

Aft of Parliament.

. It will be infinite to take notice of the feveral

Statutes made relating to foreign trade.

And therefore I (hall at this time offer fome ge-

neral obfervations upon them.

Obferv. 1. Upon examining into the ancient laws

for foreign trade, it will be found that there are

. far more laws for reftraining the exercife of foreign

trade, by Englijh-men, than there are for opening

of it.

So much, that for a long time whilft the Staple

was in England, they were prohibited under fevere

penalties, not to export any ftaple ware ; and when
the ftaple was removed beyond fea,~they were con-
fined to Calais, and fuch liberty of trade to other

places as the Kings from time to time had granted

to corporations ; and fingle perfons were frequent-

ly taken off, though the King's prerogative to

grant them was never yet impeached by any Sta-

tute.

The great difcouragement to them by foreigners

firft began in the reigns of Ed. IV. R. III. and H.
VII. But in thofe Kings reigns, the Englifh were
ftriftly held to the ftaple, unlefs licenfed by the

Kings.

This obfervation is made out of the feveral laws

I have touched upon, and many others which are

in the Statutes at large, that are printed.

Obferv. 2. There was never yet any Statute made,
that gave a general liberty of trade to Eng/lfh-men
to or with all Nations ; but what were made, were
fpecial and particular.

The only law that had any refemblance to any
fuch purpofe, was 1 5 Ed. 3. fo much infilled on,

which has been fufficiently already fhewn to import
no fuch thing ; and the feveral attempts in Parlia-

ment to have introduced a greater liberty of trade

with foreign Nations, in amity, and the particular

laws that have been made for licenfing fome trades,

do fully argue that the law was never underftood "to

intend any fuch matter, as a general licence to trade

every where.

Obferv. 3. The feveral fpecial ftatutes that have
been made for liberty of foreign trade to particular

Countries, or for particular commodities, are intro-

duftiveof a new law, and not declaratory ; and do
plainly argue the King's right before to prohibit

fome of them in exprefs terms, others by neceffary

implication.

I (hall inftance in fome of them, the Stat. 17 Ed.
1. Ordinatio pro Statu, &c. Hiberni<e, opens the trade

from Ireland to England and PFaks, for the Irifb

commodities.

Whereby all Merchants have liberty granted

them to import their Merchandize into England, buc

fo that they give good fecurity, that they (hall not

go unto, nor commerce with our enemies of Scot-

land, nor others of our enemies.

This law reftrained the fubjeft of no liberty he

had before ; and therefore if the Merchant had be-

fore fuch general liberty or right to import thofe

commodities, his right of trading would have ex-

cufed his giving any fecurity ; which is not impofed

by law, other-wife than as a precedent condition to a

right conferred by the Statute.

This law opened the trade from Ireland to Eng-

land, as well to foreigners as Englijhmen ; but it ex-

tended only to Irljb commodities: for the exporting

of Englifh commodities into Ireland continued to

be managed under the King's licences till Edward
III.

And if any did to the contrary, he was fubjeft to

fine and ranfom for his contempt, as appeared by-

34 Ed. 3. cap. 17. whereby the trade is opened for

Englifh and other commodities into Ireland.

By that law it is accorded, That all Merchants,

as well aliens as denizens, may come into Ireland

with their merchandize, and from thence freely to

return without fine or ranfom.

This law extended not to the Englifh merchants,

but only to the aliens and denizens.

In
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In the next Chapter, cap. 18. the Englijh are pro-

vided tor, who had not lb large a liberty granted

them as the aliens and denizens had. The 1 8 chap.

provides, That the People of England who have he-

ritage ami poffeffwns in Ireland, may bring their corn,

beat's, andv-tluals, to the /aid land of Ireland, and

from thence to re- carry their goods and merchandizes

into England, freely without impeachment.

The-liberty of exporting inio Ireland, granted

to the Englijh, is reftrained both to fuch Englijh

only who had lands in Ireland, as alfo in the forts

of the commodities, viz. corn, beafts, and victuals

only.

But the liberty to export from Ireland, is larger,

extending to all commodities, according to the la-

titude oiOrdinatio Hiberniis, which took in all Irijh

commodities.

38 E. 3. cap. it. The King wills of his grace

and fufferance, That all Merchants denizens, that be

not artificers, Jhall pajs into Gafcoign to fetch wines;

and that the Gafcoigners, and other aliens, may im-

port ; always faved to the King, that it may be law-

ful to him, whenfoever it is advifed by his Council,

to ordain of this Article, as bejl Jhallfeem to him for

the profit of him and his Commons.

This is expreffed to be an Act of Grace, and con-

tains a laving of the King's ancient prerogative, 18

H. 6. cap. 3. which I before mentioned: for liberty

of exportation of butter and cheefe, exprefly faves

the King's right, provided the King may reftrain

the fame when it fhall pleafe him.

To pafs by many ancient Statutes of like nature,

the Aft of tonnage and poundage, 12 C. 2. which

gives liberty ofexporting divers commodities, which

the Kings of England might in all .times prohibit,

as to gun-powder, arms and ammunition, expref-

ly faves the King's right, to prohibit by Proclama-

tion.

3 J. cap. 6. which is the largeft licence for foreign

trade that was ever given to any Englijhmen in Par-

liament, by opening of the trade to Spain, Portugal,

and France, and the dominions thereof, fully prove

the King's prerogative in this matter, both in the

title and body of the Act.

The title of the Aft is, An Acl to enable all his

Majefty's loving Subjecls of England and Wales, to

trade freely into the dominions of Spain, Portugal,

and France.

A very improper Title, if fo be the King's fub-

jefts were before enabled to do it, and had a right

to do it by the Common Law, as is pretended
;

and would not be reftrained from it by the King.

And no dcubt can be made, if fuch right had

been, but the Parliament would have feen it, being

very inquifitive at this time into all the fubjefts

ri°hts, arid very jealous left any of the ancient

rights of EngliJhmen fhould be invaded by K. James

coming from another Nation, and would not have

complimented the King with the title of an enabling

law.

The reafons from the body of the Aft are ftrong

;

the reafons offered for fuch general liberty, are

only politick, none drawn from the right or any

ancient ufage the Englijh could pretend to.

The Aft in its recital admits, Tbat by the Letters

Patent for incorporating the Company to trade into

Spain and Portugal, his Majefiy's otber^fubjeils were

difabled and debarred from the free enlargement of

common treffick, into thofe dominions.

Which were not true, if the other fubjefts had
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before a right to trade there, but the patent would
have been void againft them.

3. There are no declarative words of any former
right, but only of enafting, and provifional for a
future liberty, viz.

That itJhall, and may be lawful from henceforth.

4. The Aft, in exprefs words, provides only

againft the mifchief and inconveniences which may
grow or redound upon the Patenr, and to redrefs

any injury done by the Patent.

5. The liberty granted, is reftrained to be in fuch

fort, and in as free a manner, as was at any time
accuftomed fince the beginning of the King's reign,

and before the late Charter of incorporation.

Whereby it appears, that the ufage to trade freely

into thefe Countries without licences, was but from
the entrance of K. James.

The Statute referring to no other free ufage : And
therefore this Aft did not over-reach any Charter

granted by Queen Elizabeth, as was afterwards de-

clared in the next Parliament, 4 J. cap. 9. in the

cafe of the Charter to the Merchants of Exeter, for

the French trade granted 2 Eliz. which 1 before

mentioned.

Obferv. 4. That all Afts of Parliament which
grant licence of trade, do fuppofe the other founda-

tion of foreign trade to have continuance, viz. ac-

cording to leagues with foreign Princes.

For no Aft of Parliament ever gave licence to

trade with aliens not in amity ; and if the league

be determined, the liberty is fufpended, tho' grant-

ed by Parliament, till the league be renewed.

Obferv. 5. The laft thing 1 fhall obferve upon the

laws that give licence of trade, is, that where liber-

ty of trade is given by Aft of Parliament, without

any refervation to the King of his ancient right, the

King in fuch cafe hath fo bound up himfelf,

that he cannot generally prohibit or reftrain that

trade wherein he hath granted his fubjefts an inte-

reft by a law.

For a general prohibition or reftraint would a-

mount to a repeal of a law, which the King cannot
do without an Aft of Parliament.

The law will be the fame here as in the cafes

where Afts of Parliament do generally prohibit,

where general licences would be void, becaufe they
tend to repeal a law.

Upon this ground the licence in Darcy's cafe, for

that part which concerned the importation of fo-

reign cards, was judged void in law, becaufe too

general, not limited to any certainty.

But the King may in particular, and certainly,

difpenfe and licenfe againft prohibiting Statutes.

And fo he may in particular reftrain the perfons
of his fubjefts from going beyond the leas, notwith-
ftanding any of the laws which give licence of
trade.

But cannot grant a reftraint or prohibition gene-
rally, where Afts of Parliament' have given a ge-

neral licence, unlefs it be in fpecial cafes ; and for

a time, where the intereft of the publick requires

it 5 as of the plague, and furnilhing out of the

King's Navies, in time of war with any Prince.

And therefore I mail admit, that if any publick

law can be produced, which gives liberty of trade

for all the King's fubjefts, to the Judges, that this

Patent will be void, as a reftraint of that liberty

againft law.

Upon this ground the Canary Patent was held

void, becaufe againft the exprefs liberty, granted

Z z z 1 by
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by 3 Jac. and therein faved , or of the Common
Law Monopoly, by reftraining the right of others

againft an exprefs law, for the benefit of a few.

Upon the fame reafon, the Grant of Ph. and

Mary, that all fweet wines fhould be landed at

Southampton, was againft feveral exprefs Statutes,

and the rights of feveral free Ports, before granted

by the Crown to the City of London, and others, as

27 Ed. 3. cap. 6. whereby Merchants ftrangers

had liberty granted to bring their wines to what

Forts they pleafed •, and 43 Ed. 3. whereby the

Englijh, Irijh, and Welfl), had liberty granted to

fetch their wines and bring them to any parts of

England, Ireland, and Wales.

And therefore was repealed in Parliament of 5
Eliz. Rolls 2. Rep. 112. whereby it appears, that

the Parliament in the Queen's time, were vigilant

enough to take notice of Patents againft law.

The like in the cafe of John Peachy, for the fole

felling of fweet wines by retail, 50 Ed. 3. the Par-

liament fet it afide, as againft law : Upon that

Grant an Inhibition under the great feal ifTued,

prohibiting all the citizens of London to fell fweet

wines in London. The Inhibition was revoked, 50
Ed. 3. No. 13. and Peachy punifhed for extortion,

by colour of the Grant, 50 Ed. 3. No. 33.
This Grant was not only againft many exprefs

Statutes, fome whereof have been cited in the argu-

ments in this Cafe, which gave the Merchant-Im-
porters liberty to fell their wines and merchandize

to whom they pleafed •, and many exprefs Grants

to the citizens of London, fome whereof were con-

firmed in Parliament; but was againft the rules of

the Common Law, being a reftraint and monopo-
ly of an inland trade, as felling of wines in London

and other parts of England, undoubtedly then was.

For when foreign merchandizes are brought hi-

ther to trade or traffick with, they fall under the

rules and government of the Common Law, and

the retailing of them here becomes an inland trade.

In Lambard 43 Ed. 3. lib. ajf. fol. 276. PI. 38.

it was ruled, That when foreign merchandizes are

brought in, a confpiracy to inhance their prices is

punifhable.

At Common Law in like manner, as a defign by
falfe rumors, or otherwife to debafe the prices of
our inland commodities.

The reafons of thefe cafes, which were the prin-

cipal pillars to fupport the arguments of the other

fide, prove nothing to our cafe, till they can pro-

duce fome clearer Statute than 15 Ed. 3. forgiving

liberty of trade to the Eafi-Indies.

Having confidered of foreign trade with aliens

in amity, and how it hath been managed in all

times, I proceed in the laft place to confider what
the law determines of trade and commerce with
alien enemies, and confequently with Infidels.

Here the confideration is far different from what it

was in the former-, in that, the Common Law was
filent, until an exprefs Prohibition by the King.

But here the Common Law is a Prohibition of
itfelf, and is at open war with alien enemies.

Whether the commerce with alien enemies with-

out licence, be within the extent of aiding and
comforting the King's enemies beyond the feas,

within 25 Ed. 3. I fhall not at this time argue. But
it may be worth while for the interlopers who traf-

fick into foreign Nations, not in amity with the

King of England, without licence, well to confider

that point ; but before the Statute at Common Law,
it was criminal.

Pafc. 13 Ed. 2. Rot. 13. B. Rs. in theTreafury,

In an information againft three perfons for trading

into Scotland, then in enmity with the King of

England; the defendants pleaded a -licence from
Cuftodes Trenge, in the marches of Scotland; which
was held nought, none could licence but the King

:

thereupon they obtained and pleaded the King's par-

don. Rolls Prerogative, tit. Gazer reffo. 173. />/. 3.

I need not labour to clear a point which was nor
oppofed by the defendant's counfel, but their en-

deavour was to exempt Infidels from being enemies-,

wherein they have a difficult tafk, in rowing
againft the ftream of the laws of all chriftian Coun-
tries.

In the great inftance of the Jew*, who have been
expelled, and their eftates feized, as of enemies al-

moft in every chriftian Country

;

They call for authorities, but offer none them-
felves -, not fo much as the opinion of any one learn-

ed man, to give countenance to the leaft amity be-
tween the Englijh laws and Infidels. 1 will not dif-

truft the memory of the Court to repeat the autho-
rities which have been produced to afierc the enmi-
ty between Infidels and the laws of this Realm

;

which are more than fufficient, after fuch folemn
proceedings againft the Jews in Edward the jft's

reign.

All which have received a very fhort anfwer,
That thefe Records are obfeure.

That time hath hid the Law from us, fo that we
cannot diftinguifh whether they were A&s of Law,
or A<5ts of violence.

And that the reafon why Princes were induced
to ufe them fo, might be, becaufe they are under
no government to vindicate them.

But why the Records fhould be fo darkened, and
the Proceedings in fo eminent a cafe as that of the

Jews, fo obfeure, fince Edward I. more than the
Common Law, in the divifion of the right and
properties of others ; I could not hear any good
reafon given.

For I take it, the principles of law upon which
the Jews were proceeded againft, are as clearly laid

down in our Law-Books, as any point of Law we
have.

For the cafe of the Jews ftood thus : They came
over as Merchant ftrangers, of feveral Countries

in amity, both by fpecial licences of feveral Kings,
and under the general fafe conduct of Mag. Chart.

whereby they were under the King's protection,

and enabled to contrail and fue, as anv other Mer-
chant-ftrangers under fafe condu>5r : which the King
might grant, as I have fhewn, to an alien enemy.
While here many of them were indenized, others

born here, and had great poffeffions of lands, as

well as leafes and perfonal eftates.

Then they are banifhed by the King, by Procla-

mation, as well thofe that were never indemnified

upon the account of their religion, as infidels and
enemies to the chriftian religion.

To whom then will their lands, leafes for year?,

credits, and fuch perfonal eftates as they had not
liberty to carry out, belong ?

The Law adjudged it all to the King. And the
controverfies that arofe about their eftates, did not
fall out between the King and the defencelefs Jews,
(as the defendant's counfel terms them) for they
were gone ; but the King, and frveral doftors of
the Jews, who well knew the Law, and we.e able-

to defend their right.

To
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To the dark Records (as they were (tiled) I

will add a cafe folemnly adjudged, between the

King and a potent Subject, the Archbifhop of

York, z 1 Edw. I. where the cafe was

;

The Prior of Pidlington, was indebted to a Jew
in 300/. After the banifhment of thzJews, the Jew
met with the Archbifhop in France, and prevailed

with him to help him to the money; that Arch-

bifhop perfuaded the Prior, that he was bound in

confcience to pay the money to the Jew's Attorney •,

who did it accordingly.

And all this was after a Proclamation iffued for

difcovery of the Jews debts.

For this concealment and trefpafs, the Arch-

bifhop was fued by the King, before the Council

in Parliament, and laid it to his damage of 1000/.

To which the Archbifhop appeared and pleaded,

and to avoid a Trial by a Country Jury ; as the

Record mentions, he was put upon his allegiance

to tell the truth.

Whereupon he confefs'd the Information, and

Judgment wasgiven againft him, and the taxing

the tine referred to the King.

The reafons of the Judgment fully declare what

the Law was ; Quia idem Epifcopus bene cognofcit

quod poft exilium Jud<eorttm a pradiilo Judao intel-

lexit, quod pecuniapradiBa fibi in regno debebatur, £5?

poji eorum exilium omnia qua fua fuerunt, & in regno

remanferunt, tarn debita quam alia bona quacunque, ipfi

Domino Regiremanferunt, £s? catallafuafuerunt.

That he did not only conceal, but contrary to

his faith, wherein he was bound to the King, per-

fuaded the Prior and Convent, for faving of their

fouls, to pay. Pla. Pari. 173.
The Archbifhop did not doubt of the Law, tho'

the Defendant's Counfel do ; but a recourfe to Con-
fcience again ft Law, in deceit of the King, againft

his faith and allegiance.

This I hope will be allowed to be a Judgment,
and a Judgment that declares the Law as plainly as

ever Judgment did, and of a higher nature, than

any Judgment in fVeflminfter.-hall.

In the fame year feveral mean Lords petition

the King in Council for the arrearages, in rent and

fervices, of the lands the Jews held of them before

their banirhment.

The Council anfwered, that for the time the

Jews held it, is was their fault not to collect them -,

for fo long as the King held them, he would pay

them •, for the time they were in any Grantees

hands, they fhould have recourfe to his Grantees,

Pla. Pari. Riley, fol. 129.

Here the King's title, to the real and perfonal

eftates of the Jews in England, is afferted by Judg-
ment of the higheft Court of Judicature in Eng-

land.

The principles of Law, upon which the Judg-
ment paft againft the Jews, are frequently laid

down in our Book.

If an Alien Amy or Enemy purchafe lands, the

King fhall have them, and may feize them at any

time ; and tho' the Alien died feized upon office

found, the King fhall have them, and not the Lord

by ffcheat.

This my Lord Coke reports to have been refolv'd

by all the Judges, Pajch 29 Eliz. in Sir James

Croft's cafe, 1 Inji fol. 2.

There it was alfo held indeed, that if a Denizen

died feized without heir, the Lords by Efcheat

fhould have the land, and not the King; but that is

in cafe ol a compleated Denization, where the iffue

of the Denizen is capable of inheriting. But in cafe

of Jews or Infidels, the Denization was void, being

made to them as ftrangers, without taking notice

of their enmity to the Chriftian Religion ; and fo

the King deceiv'd in the Grant.

And an Infidel, though born in England, is not

inheritable to the Laws of the land; if he fhould,

the land might foon be over-run with Jews and In-

fidels, and no redrefs to be had : fo that neither de-

nization nor birth did alter the date of the Jews as

to Inheritances within England, but they remain'd

Aliens under fafe-conduct only.

If an Alien Enemy had a leafe of lands, or of a

houfe for habitation, the King fhould have it,

within the fame refolution in Sir James Croft's cafbj

and not any fubject that fhou'd enter upon him.

Nay, if an Alien Friend, who fhou'd take a

houfe for habitation, fhould die, or leave the lands,

the King fhould have the leafe.

But then, how ftands the Law for the goods of

an Alien Enemy without the Realm ?

Mr. Pollexfen, to argue Infidels to be no Alien

enemies, urged from the mifchief that might enfue*

that then every man might feize the perfons or

eftates of Jews and Infidels; becaufe by Law every

perfon might feize the perfons and goods of Alien

enemies : and for that, cited the authority of 7
E. IV. fol 13. Co. 2 H. VII. fol. 15. b. which
are but the fame cafe, the authority of 7 E. IV.

being only mention'd in courfe; argument in the

Book of H. VII. The authority of 7 E. 1 V. is good
Law, but mifapplied, in not obferving the diffe-

rence between the times of the enemy's, or his goods
coming into the Realm.

After open War proclaim'd, whereby all the

fubjects have notice whom the King hath declared

his enemies, and againft whom they are to join in

defence of themfelves and the Kingdom ; if the

perfons or goods of fuch enemies come into the

Kingdom, any fubject may feize them, and gain a

property in the goods, as a prize taken in open
War, according to the authority of 7 E. IV. And
indeed the Laws of all Nations; and that not only

of enemies goods, but of Englijhmens goods taken by

the enemies ; (whereby the property was left) and
brought hither by the fame authority of 7 E. IV.

Which plainly fhows the meaning of the Book,
to be of goods taken in open War ; whereby the

property of the goods refts in the Captor, as law-

ful prize.

But when the perfons or goods of Aliens are in,

or come into England under fafe-conduct; and the

fafe-conduct be not determined by the King, either

by Proclamation of open War, or otherwife, no

fubject can feize the perfon, or goods of fuch Alien

enemies.

Upon this difference the Law was fettled, 36 H. .

VIII. by the Judges, Bro. Property, 38. in the

abridgment of the cafe, 7 E. IV.

That where a Frenchman inhabited in England, and

a War was afterwards proclaimed, no fubjesft could

feize his goods, becaufe they were here before.

But if he came after the War, any man may feize

his perfon and goods, and fhall have a property in

them, and in fuch cafe the King fhall not have

them.

And fo was it put in practice, faith the Book,

tween the Englifh and the Scots.

And when Bulloign was taken by the King's fub-

jects, 19 Ed. IV. fol. 6. pi. 4. where a debt was

owing by a fubject of the King of Dennurii's, and a

w ar
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war breaks out, the fubj.edt fhall not retain the debt,

but the King (hall have it.

22 or 2 E. IV. fol. 4, 5. pi. 9. In falfe impri-

fonment, the Defendant juftifies under the King's

Commiffion for apprehending a Scotchman ; there

being a war between the King of England, and the

King of Scotland.

I before fhewed, that an Alien enemy, which

came over by the-King's fafe- conduit, was as much
under the protection of the Laws, as any Alien A-
my whatfoever; and no fubjeet could feize or mo-
left his perfon or goods.

And the determining the fafe-conduft by the

King, left the Alien Enemy in the fame condition

as other Alien enemies, after war proclaimed -,

who were here before under the general fafe-conduct

of the Laws.
In which cafe the fubjeits had no liberty to feize

either the perfons or goods of Alien enemies ; but

that power was referved by Law exprefly to the

King.

Which, befides the authorities I have produced,

exprefly appears by Magna Charta, chap. 30. which
provides, that if the Merchant-ftrangers be of a

land which makes a war againft us, and be found

in our Realm at the beginningof the war, they fhall

be attached, without harm of body or goods, un-

til it be known to us or our Chief-juftice, how our

Merchants be intreated there.

So that the difpofal of their perfons and goods

was wholly in the King. And the liberty the fub-

jects had to intermeddle with foreign enemies, ex-

tended only to fuch who came here after a war pro-

claimed.

By all which, the King's title to the lends^ debts

and per'fonal eftates of the Jews, after the King had

determined their faie-conducf, by banifhing them
out of the Realm as Infidels, evidently appears ;

and thofe dark Records refined in fome meafure

from their obfeurity, by the conftant tenor of the

Common Law, pradtifed ever fince.

But doth not the makingleagues with, and fending

of Ambaffadors to fome Infidel Countries, argue that

Infidels are not Alien enemies ? No, certainly.

But the practice of the Kings of England, and

other Chriftian Princes, fully argues the contrary

;

for the making fuch treaties, in order to trade,

proves that no trade could be managed with them,

before the treaty concluded.

My Lord Coke (who was of opinion that an Infi-

del is perpetuus inimicus) yet agrees with other learn-

ed men, that a league of peace, (which is only a

cefTation of all hoftility) and a league of commerce
(which, amounts to no more than a reciprocal and

general fafe conduct: to each other's fubjects) may
be made with an Infidel Prince, 4 Inft.fol. 155.

But he is called perpetuus inimicus from the prac-

tice of the Kings of England, and other Kings and

Princes, not to make any leagues of friendfhip or

alliance with Infidel Princes ; whether reftrained

from making fuch leagues by the Municipal Laws
of the feveral Chriftian Countries, or the general

Rights of Chriftianity, is not to my purpofe to de-

termine.

But either a cefTation of open hoftility, or a ge-

neral fafe-conduft, by a treaty of commerce, binds

up the fubjeefs hands from intermeddling with the

goods or perfons of Infidels.

And therefore the Acl: of Navigation, that men-
tions the goods of the Ottoman Country, makes
nothing to the cafe.

6 Car. II.

For by the treaty of commerce with the Otiomaii
Empire, they might be brought in, and by his fub-
jeds before, under a general fafe conduct:. But as
to the Mogul and other Indian Princes, there is no
league of peace or commerce between them and
the Kings of England.

Which makes the cafe of the Eajl-India Com-
pany ftronger yet, than that of the Turky Com-
pany.

Though I conceive, that upon thefe principles
I have laid down Law ftrong enough.
And herein the cafe of the Eaft India Company

is particular, for the King hath made no league for
them.

But by the Letters Patent, hath given them fpe-
ci'al power to make war or peace, with any Infidel
Prince, for the benefit and better advantage of their
trade.

So that all other fubjsdts are meerly precarious,
and have no pretence of taking any advantage of
any Peace made by the Company.

So as to them, the Indians remain to all purpofes
Alien enemies.

Having now fhown, that all foreign trade de-
pends upon, and hath been managed by leagues
and royal licences, either by Letters Patent, or
fpecial Aits of Parliament •, and
That the King may prohibit generally, where no

Act of Parliament hath intervened to the contrary ;
and the Common Law prohibits trade with In-
fidels, and no Aft of Parliament has provided for
it.

That that trade cannot be managed but by the
King's licence, in fome fuch manner as is directed
by thefe Letters Patent to the Company.

That the anfwers to all the authorities and argu-
ments made ufe of by the Defendant's Counfel,
which I have not anfwer'd, lie open for the autho-
rity of the Taylors oUpfwicb cafe ; and the feveral
other authorities of mechanick trades, and of inland
merchandize, to which the fubjeits have a right by-

Common Law, make nothing againft our cafe of
foreign trade, and to an Infidel country, to which
I have argued the fubje&s have no right, but were
prohibited.

The opinion of the Taylors in Ipfwich cafe, that
a Patent to hinder trade at fea is void; that gene-
rally to hinder all trade at fea, is no doubt »ood
Law; becaufe many licences then in being, and fe-

veral Acts of Parliament in many cafes had grant-
ed liberty of trade.

But in the fame cafe the reftraining of trade to a
particular country, for which no Act: of Parliament
had made provifion, is allow'd of in the cafe of the
Greenland Patent.

There was no authority produced, and I believe

cannot be, that gives the leaft countenance for li-

berty of trade with Infidels, or to impeach the

King's prerogative of prohibiting trade to foreign

countries, whereto licence for trade hath not been
granted by the King's Letters Patent, or by Adts
of Parliament.

The arguments drawn from the reafon of the

Common Law were two.

Firft, From the liberty the fubjeet. had to go and
trade into all foreign parts, for which were cited

Fitzherbert and Dyer.

That liberty, and thofe authorities, I have al-

ready examined, and (hewed that the fubjedt had
no liberty, but was prohibited by the Common Law
to trade with Infidel countries.

And
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And the liberty to trade with foreigners in amity,

was but a bare permiffion, till the King prohibited.

Secondly, The other ground infilled on was, that

all ingroffing of merchandize was unlawful at Com-
mon Law : and therefore a Patent leading to au-

thorize an unlawful ingroffing is void, as a Mono-

poly at Common Lw, and declared fo by 21 Jac.

Here I will join iffue with Mr. Pollexfen, and do

admit, that if it be an unlawful ingroffing, whether

by the Common "Law, or any Statute in force, the

'Patent will be void.

And he mud admit unto me, that if it be no un-

lawful ingroffing, it is no Monolopy at Common
Law.
As he did in his argument ingenuoudy admit,

that if it were no Monolopy at Common Law, it is

not within the Statute 1 1 Jacobi ; fo that the que-

ition between us will turn upon this fingle point

:

Whether the ingroffing the foreign merchandize

of India, be unlawful ?

Upon what I have already faid, it appears it is

not. For I have fhown that the Common Law re-

garded, and made provifion only, for merchandizes

within the land ; and though when foreign mer-

chandizes came thither, they fell under the rules of

the Common Law ; yet the ingroffing or fole buy-

ing of foreign commodities beyond the feas, and

felling in grofs, or by the Merchant-Importer, was

no offence at Common Law.

Neither is there any Statute that makes it an of-

fence at this day.

It is true the Statute of 37 E. III. cap. 5. prohi-

bited Englijh Merchants to ingrofs merchandizes.

But the Merchant-ftranger was not bound by that

Law : and that Statute was the next year repealed,

as to \.\\z.EngliJh Merchants, 38 E. III. cap. 2. And
that at prefent the Law is, that any Merchant may

buy in grofs, and fell in grofs, appears by the refo-

lution of- all the Judges, Mich. 39 &? 40 Eliz. Co.

3. Inft. 196. in the chapter of ingroffing.

And the refolution goes a ftep further than the

Merchant-Importer.

That any perfon may buy in grofs of the Mer-
chant-Importer, and fell by retail.

And it follows by a clear confequence, that if

Englijh Merchants in fuch places, where by Law
they have a right to trade, may ingrofs the commo-
dity of the place without offence ; the ingroffing

foreign commodities of any place, where the fnbjedt

cannot trade without licence, can be no argument to

invalidate fuch licence.

Becaufe ingroffing of foreign Merchandize, by

any Merchanc-Importer, is no crime, but lawful

for every trader.

And then the confequence of all ingroffing, will

be the raifing the price of the commodity.

Yet it being a commodity of foreign growth,

and not fuch as the Law hath any where determined

neceffary for the fupport of life, as victuals and

fuch like •,

The Common Law hath no regard to the price,

but leaves the Merchant free to make his advantage

of his dangerous adventure.

The advantages that fome fubjedts may receive

by the trade, and others may be debarred from ;

which are alike hazardous, and depend upon a mul-

titude of accidents, are no meafures of right or

wrong, to pafs a legal judgment upon.

But if the Company have a right to trade, and

others have not, as 1 have argued, whatever their

advantage may be, which cannot be eftimated till

they have wound up their bottom:

The ingroffing of the Indian commodities, can't

be infedted with the taint of a Monopoly, which al-

ways fuppofes fomething done againft common
right, which is altogether inconfiftent with having

a right due to the King.

For it is of theeffence of a Monopoly, according

to the definition thereof propos'd by Mr. Pollexfen,

and taken out of My Lord Coke, viz. that it tends

to reftrain fuch liberty and freedom the fubjedt had

before, or to hinder him in his lawful trade.

So that every fole buying and felling a commo-
dity, if it be lawful, can be no Monopoly, in the

legal fenfe of the word ; which is evident in feveral

land commodities, where the fole buying and fel-

ling is coupled with a right.

The King may grant to farm his pre-emption of

Tin, whereby the Grantee hath the fole buying

and felling, if hepleafeth, of the whole commodity.
Such a grant to I'idman a foreigner, was com-

plained of in Parliament, 21 E. 111. and prayed by

the Commons, that no fuch merchandize be fold,

but to the commonalty of Merchants.

The King anfwers, that it was a profit belonging

to the Prince, and every Lord may make his profit-

of his own ; 2 1 E. III. nu. 29.

That this fole right of buying and felling, was

ever enjoyed, appears by the cafe of the Stannaries,

4 J .Co. 12. fol. 1 o & 11.

So of all Gold and Silver dug within the Realm,
and of all royal fifhes taken*; the King and his

Grantees fhallhave the fole difpofal, or right of

felling them.

It is no juft anfwer to thefe inftances, that they

are inheritances and rights veiled in the Dukes of

Corneal and the Crown :

Which they may difpofe to whom they pleafe.

So is his prerogative of licenling foreign trade.

And as to the queftion of a Monopoly, which im-
plies a wrong in reftraining the rights of others ;

there is no difference between having a right exifting,

which may be granted, and having a power or pre-

rogative to confer a right on others.

For 'tis the having (he right to do the thing, that

makes it no Monopoly.
And therefore, if the King have a right to licenfe

fome of his fubjedts to do a thing, which other of

his fubjedts cannot do, or are rightfully prohibited

to do ; whether the thing granted were before

in effe or de novo conflituted, it is all as one to the

validity of the Grant. This is proved by the in-

ftance of Fairs and Markets.

Whether anciently in the Crown, or de novo

erected and granted to any fubjedt, the cafe will be
the fame, as to the fubjedts fole right of holding

the Fair and Market exclufive of others.

And rights conferred by the King's prerogative,

are every whit as ftrong as any right granted out of

the Crown, which was before in effe there.

So that the Pretence of an unlawful Ingrofiment

and Monolopy being removed, by Mr. Pollexfen's

admittance, 'tis not within 21 Jacobi.

And it is plain, it is not within the words of the

enacting part of the Statute, without the aid of the

Provifo : for it is exprefly limited to grants made,
or to be made, for the fole buying and felling, or

ufmg of any thing within the Realm. So that it

was only the liberty of the inland trade and trafnek,

to which the fubjedts had right before, that was

fenced
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fenced and fecured by this Statute. And this Pa-

tent is not for the fole buying of any thing within

the Realm , and though the felling be here, yet

fuch fole felling was, and is lawful, notwithftanding

any Law or Statute made, as I have fhewn.

And the Frovifo was only added, to manifeft the

plain intention of the Parliament, not to intermeddle

with any juft prerogative of the King, which he

might and lawfully had exercifed and ufed for the

benefit of his fubjedts.

Befides, to put it pad all fcruple, this Company
is witiiin the exprefs words of the Provifo.

It was a Company in the reign of Queen Elizabeth

and King James, as is recited in the declaration.

' And by their Charter 7 Jac. had the fole trade

granted, with the exclufive claufes to others.

And if the Parliament had not adjudged this

Company, to be for the maintenance and enlarge-

ment, or ordering of that trade, as well as the

other Companies, they would undoubtedly have

made a difference between them, upon that Charter

of 7 Jac

.

For this very Parliament was inquifitive into all

illegal Patents, which in the leaft tended towards a

Monopoly.
And if they had thought that Charter fuch, they

would not have been tender of the point at that

time.

The objection made from the different managery,

by. joint and feparate ftocks, is of no great weight,

becaufe it touches not the queftion of right ; whe-

ther a Company may have a fole trade granted, ex-

clufive to others.

For every Company draws a charge with it, which

thofe not of the Company are not liable to.

And if the fubjedt have a right to trade without

being of the Company, he can,be no more com-
pelled to be of the Company, which manages and

trades upon feparate Stocks, than of one which

trades upon a Joint-Stock.

And the objedtion, that ordering of trade within

the Statute, cannot be intended of licenfingof fome,

with c-xclufion of others, is of no greater force ; for

it could not be intended of any others.

All the Patents for foreign trade before that time,

and then in being, were Patents of exclufion of o-

thers than the Company.
And if it be well confider'd, all the authorities,

that allow there may be Companies erefted for well-

governing and ordering foreign trade, do admit,

they may be exclufive to ethers

;

It not being poffible that a foreign trade can be

under any rule or government, by any Letters Pa-

tent whatfoever, if carry'd on by perfons not fub-

jedt to that rule and government.

And it is evident, that no rule of any Company,
binds farther than thofe of the Company ; and if

every man, not of the Company, may trade, fuch

trade will not be under any rules made for the Com-
pany, or by the Company.

So that fuch Patent will be only for keeping fome
few perfons within rule and government, but not

at all of the Foreign Trade.

Which of neceflity mutt produce the ruin of the

Company, and in ail probability of the trade it-

felf.

For if others trade without limitation, difcharged

of all the rules of the Company, and not be liable

to the charges and expences, whereby the trade

muft be fupported ; they may and will both under -

fell the Company, and foreftall and anticipate the

Markets, than which nothing can tend more effec-

tually towards the dtftrudtion of a trade, of 'that

great concern both to King and Kingdom.
Befides, the Fadtories and Stock of the Company

in foreign parts, are obnoxious jind liable for all

injuries committed, either to the Natives or Go-
vernment of the place, by any Interloper trading
without rule, by the general Law of reprizes.

I will not further purfue the arguments of con-
venience or inconvenience, but do reft upon the
right, which I have endeavoured to make out by
thefe fteps.

Firjl, That the fubjedt had no right to this trade
at Common Law, as a foreign trade, but might be
prohibited.

Secondly, That no league or royal licence hath in-

troduced or given fuch general right.

Thirdly, That foreign trade hath in all times been
licenfed and managed by the undoubted prerogative
of the Crown, in licenfing fome, and prohibiting
others. And that in all cafes not provided for by
Adt of Parliament.

And that fuch Grants and Licences have received
allowance in feveral Parliaments.

Fourthly, That no Aft of Parliament ever gave
a general liberty of trade, much lefs to trade with
Infidels.

Fifthly, That the Common Lav/ prohibits this

trade with Infidels, as with Alien Enemies.
Sixthly, In the laft place, I have applied anfwers

to principal authorities and arguments made ufe of
to impeach the Company's Patent.

Upon all which, I conclude the chief point of the
cafe

;

Fir (I, That the Grant to the Company, of the
fole trade to India, exclufive to others, is good in

Law.
Secondly, As to the fecond point, whether the

adtion will lie, admitting the Company have a
right to the fole trade there, by thele Letters Pa-
tent ;

I fhall fpend but a little of your time about it.

Becaufe if the Company have by Law the 'fole

right to the trade, the Law will give them a reme-
dy to redrefs injuries done to their trade, for reco-

very of their damages.

Which is properly by an adtion of the Cafe, they
having no other remedy to redrefs themfelves. For
a profecution for a contempt to the King, cannot
be in fatisfadtion of the Company's damage.

I fhall therefore reft that point, upon the autho-
rities already produced by the plaintiffs Counfel.

I fhall only apply anfwers to the objections made
by Mr. Pollexfen.

Obj. 1. 'Tis not alledged the Defendants had no
licence from the King.

Anjw. The Complainants cafe is fufficiently fee

forth, that they had the fole trade to the Indies

granted to them ; and that the Defendant had
notice thereof, and yet traded contrary to their

Grant.

If the Defendant had had the King's licence to

come on his part by Plea, then the validity thereof,

as againft the Plaintiff, wou'd have come into que-
ftion ; but he refts upon the licence, by Statute of

15 E. III.

Obj. 2. They have fhewn no fpecial lofs or

damage.

Anfw. Neither need any be fhewn, no more than

in all other adtions of the cafe, where the right of
any perfon is injured, 18 Rep. 113. Mary's cafe

of
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of a Commoner who hath no eftate in the land, nor

the fole right in the profit apprender, comes not to

the cafe •, the Law denies fuch Commoner liberty of

bringing his action, without a fpecial damage, to

prevent a multiplicity of actions, which upon the

lame ground every Commoner would be intitled to.

But otherwife it is, whereany hath the fole Pifcary

or Profit apprender 5 after fetting forth the fpecial

cafe, and wherein his right is invaded, a general

declaration to his damage is fufficient, and the exa-

mination of the particulars will belong to the Jury.

Qbj . 3. That the aftion is grounded upon the

reftraints in the Leters Patent ; and that reftraint is

not abfolute, but upon pain of forfeiture of ftiips

and goods.

Anf. The firft part is miftaken ; for the action is

grounded upon the Grant of the whole, entire and

only trade and traffick to the Indies., inforc'd with

the King's covenant, not to grant licence to any

others.

And befides this claufe of the prohibition, there

is a diftinct. claufe of Grant, that none of thefe

countries or places (hall be vifited, frequented or

haunted by any of the King's fubjects, during the

continuance of this Patent, which hath no penalty

annexed to it.

Upon thefe Grants the action is grounded, and if

there were no claufe of prohibition, the trading to

thefe Infidels by others without licence from the

King, is enterprizing a trade not only againft the

prohibition of the Common Law, but the King's

cxprefs prohibition.

But the action is not founded upon this claufe, but

upon other claufes of conferring a right to the fole

trade.

The authority cited by Mr. Pollexfin, as an au-

thority in point, againft the action out of 1 1 Rep.

88. and Rolls Abridgment, fol. 106. m. 6. in Dar-

cy's cafe, that admitting the grant or difpenfation

to Darcy, were good for importing foreign Cards,

contrary to the Statute of Ed. 4. yet the action

would not lie ; reacheth not our cafe of a right con-

ferred by the King's prerogative, and not of any

difpenfation from a penal Law.
Before the Statute of Edna. VI. every fubject

might import foreign Cards ; the Statute reftrains

that liberty under penalty of forfeiture.

The difpenfation of one fubject from the Law,
works no lntereft but a bare exemption from the

penalty.

Which in the cafe of Shaw and Hawes, was held

could not be affigned over ; and therefore Grants

that are merely Difpenfations, convey no lntereft

againft any other fubject, who is no otherwife re-

ftrain'd from doing the thing, than by the Statute

under a penalty.

But where the King by his prerogative may grant

the fole ufe of a thing, (as in cafe of new Inven-

tioas) the Grantee hath an lntereft fufficient to fup-

port an action upon the cafe, as Rolls is of opinion.

The next Paragraph, fol. 106. nu. 17. That if the

King grant that none fhall ufe fuch a thing, (where-

of the King hath power to grant,) but the Grantee,

referving a rent, if another ufe it, an action upon

the cafe will lie.

Which is a ftronger authority in point for the

action, than that ot Darcy's cafe of a mere difpen-

fation is againft it.

And therefore having proved the Grant of the

fole trade to be good, the action is well brought for

damages.

And pray Judgmentfor the Plaintiffs.

Vol. VII.

Mr. Williams^ Argument.

De termino S. Michaelis, Anno Regni Regis

Car. Secundi, xxxvi. Annoq; Domini 1684.

The Eaft- India Company againft Thomas
Sandys.

1 H E Queftions in this Cafe, are two.

Whether this Grant of fole trading to

this Company, excluding all others his Majefty's

fubjects who are not members of this Company, or

within the qualifications of this Grant, be a legal

Grant ?

2. Admitting it a legal Grant, if this action be

maintainable by the Company, againft the Defen-

dant ?

That this Grant is legal in all its parts, I do not

find that the counfel that argued for it, have endea-

voured to maintain.

Mr. Attorney hath admitted in his argument, it

is not.

That fome parts of it are againft law, is manifeft,

viz. it inflicts illegal penalties upon perfons offend-

ing againft it, by creating a forfeiture of their goods

and merchandize, which fhall be brought into the

Realm, or any of the dominions thereof, contrary

to this Grant.

It alfo creates a forfeiture of the Ships, with the

furniture thereof, wherein fuch goods fhall be im-

ported or found ; the one half to the King, the

other half to the Company.
It grants, That the offenders againft it fhall be

imprifoned during the King's pleafure, and not to

be delivered out of prifon until the offenders become
bound to the Governor, in the fum of ioco/. at

leaft, that fuch perfon fhall not at any time after

fail or traffick into any places mentioned in the

Grant.

It gives the Company liberty to licenfe perfons

to trade within the limits of this Grant j and that

the King, his heirs and fucceffors, fhall not, du-

ring thefe Letters Patent, licenfe any perfon to fail

or trade there.

In thefe things the property and liberty of the

fubjects, are put into the power of the Company ;

and they are to difpofe of the liberty and property

to ferve their own Company, and not the publick.

If this Company may feize Goods and Ships, and
imprifon the King's fubjects, according to their

Grant, they will have a greater prerogative over

the fubject. than his Majefty hath ; they have power
to feize goods, and imprifon perfons, without trial,

without legal proceeding, which the King cannot

do ; and I hjjmbly conceive, cannot grant to any
fubject or corporation.

The Judgment upon the .Canary Patent, which

I fhall have occafion to mention more largely here-

in, by the opinion of all the Judges, damned the

penalties of that, agreeing in fubftance with thefe;

The fubftance of this was admitted, at leaft not de-

fended, by Mr. Attorney General.

This Grant does not only give this Company
dominion over the properties and liberties of the

fubject, and inveft the Company with the preroga-

tive of the Crown to licenfe men and fhips to trade

in thefe limits, but it doth diveft the Crown, the

King, his heirs and fucceffors, of a high preroga-

tive ; That the King ftnll not licenfe, as I take ir,

the King fhall not trade in thefe limits without the

A a aa licence
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licence of this Company. For as this great and

mighty Charter is penned, it doth not only inveft

the Company, but diveft the King of his preroga-

tive.

Mr. Attorney and the King's counfel could not

argue for the Company in this matter, without ar-

guing againft the prerogative of the King, They
are of the King's counfel that argued for this Grant,

but 'tis not to be believed they were of the King's

counltl, or friends, that drew it or advifed it.

We that argue for Mr. Sandys, argue for the

King's prerogative : That the King, notwithstand-

ing this Grant to this Company, may licenfe Mr.

Sandys, or any other fubject, to trade in thefe li-

mits ; and it doth not appear upon this Record but

Mr. Sandys hath the King's licence to trade in thofe

places ; he may licenfe any other fubject to trade

there.

And that the King by his Grant cannot exclude

himfelf of his prerogative.

It will ferve our turn,' for the defendant in this

cafe to avoid the plaintiffs action. If the plaintiffs

ought not by law to have the fole licenfing of tra-

ders in thefe limits ; for the flinging part of their

declaration is laid in this, That the Defendant traded

without their Licence.

There was greater care had to greaten this Com-
pany, than to preferve the prerogative of the King

in this Grant ; and the prerogative is named in this

cafe, to ferve the Company, and not the King

:

and they that drew this Grant, did neither confult

the honour nor prerogative of the King, the liberty

or property of the Subject, the trade of the King-

dom, nor the law of the land : But their bufinefs

was to greaten this Company, to the detriment of

the King, the Law, and the Subject: ; as I hope

to make out in this cafe.

1
In my way to the particular Queftions in this

cafe, I mail obferve, i. That the plaintiffs in their

declaration do alledge, That they have eftablifhed

and managed, and do mannage a great trade of mer-

chandize to the Eafi-lndies, with the inhabitants

there, who at the time of the making the Letters

Patent, were not, and ever fince are not chriftians ;

but then were, and now are infidels, and enemies

to the chriftian faith.

Yet they do not alledge, nor can fay that thefe

Indians are in enmity with the Crown of England,

or that they are alien enemies to England.

2. Tho' the prefent inhabitants ot thefe places are

Infidels, and enemies to the chriftian faith, yet it

may be, and we hope t'lere may be an univerfal

converfion to the chriftian faith •, and we are taught

by the Church to pray for it, and to ufe all manner

of means to bring it to pals.

Why may not thele places, or.fome of them,

become inhabited with chriftians, as Spain and Por-

tugal are now inhabited by chriftians, where infidels

did inhabit about 2co years ago f

doth not exclude a trade with in-

but with all perfons in

3. This Grant

fidcis only in thefe places

thefe places.

I do not obferve, that any of the Company's coun-

fel i hat argued before Mr. Attorney, have denied

Englijhmen the liberty of trading with chriftians in

any part of the world, without licence from the

King. Herein I take him to be alone.

4. They fay, this trade cannot be managed but

per corpus corporatum.

Yet have they an exclufion of all perfons, and

bodies politick and corporate, to trade, or manage

a trade in thefe places without their licence ; and by
this means exclude the King from conftituting any
other company within the limits of their Granrj
or in any part of it, which may be very neceffary

for the Government, and publick trade of the

King.

1. It may be, the Indians may infift upon fome
fuch Company to. be inftituted by the King, by
fome treaty of commerce.
Now hath the King by this means, not only ex-

cluded his fubjedts from the trade of this Place •, but
he hath excluded himfelf of the liberty of making
or conftituting any other Company for trade or
commerce, in all, of any of thefe places.

i. Perhaps the government and good manage-
ment of trade in thefe places, may in time require

more companies to be inftituted, in all, or fome of
thefe places ; 'and the Company's counfel, except

Mr. Attorney, are now arguing the King by his

prerogative, out of his prerogative :

That the King had prerogative enough to make
this glorious Company the fole traders, and mana-
gers of trade in thefe places, and to exclude himfelf

and his fucceffors, and all the reft of his fubjects,

from this trade and management :

3. And by this means conftitute a fort of Repub-
lick for the management of trade in thefe places,

borrowing perhaps from Hamborough and other re-

publican places, the ways and methods of .managing
trade upon a common ftock, in fraternities and com-
panies ; and by this experiment alter the conftitution

of England in the management of trade, by altering

the nature of our Englijh properties in our goods
vefted and placed in perfons, and placing our pro-
perties in companies and fraternities j and by fixing

the myftery of trade in companies, to the prejudice

of fingle perfons ; and may in time turn to ill ex-

ample, and endanger the Government in its other

part', as well as the trade of England.

The main queftion in this cale doth turn upon
the power of the King ;

If the King by his royal power may appropriate

this trade in thefe Infidel places to this Company ?

Firfi, That the King hath power to do this, by
the advice of his great Council the Parliament, is

not doubted. So there is no defect: or want of
power in the King to do this by the Law of Eng-
land, the exceptions in the Statute of 2 1 Jac. cap, 3.

do except fuch Grants out of that Statute.

The queftion is only a queftion of the manner of
doing this by the King.

Secondly, Whether he may do it, without the ad-

vice of his great Council in Parliament?

As there is no defect or want of power in the

King, fo there is no defect in the Law of England.
Thirdly, But if there be a neceflity or a conveni-

ency to the doing of this for the Crown, or for the

government, for the fubject or for trade ?

Fourthly, It is not to be fuppofed but that the

Lords and Commons in Parliament, will and ought
to affent to fuch a Grant in Parliament as much
as the Privy-Council, or any other of the King's

Council, are obliged to advile it out of Parliament

;

and it ought to be fo prefumed by the conftitution

of England.

And I take this to be one of the Ardua Regni,

which is a fubject matter fit and proper for the con-
fideration and deliberation of a Parliament, and
ought not to pafs by any Grant without them.

The trade of England, the property and liberty

of the fubject, the King's revenue by Tonnage,

Poundage
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Poundage and Cuftoms, the prerogative of the King,

are under great reftriftions by this Grant.

This work is too heavy for the pen of an Attor-

ney, or Sollicitor, to put into a bill for the Great Seal,

without the deliberation of a Parliament.

The King cannot naturalize an Alien, but by Aft

of Parliament, the Law doth intruft the King by his

Letters Patent, to make Denizens of Aliens, but not

to naturalize them.

It may be too much for me to give the reafon of

this, why the King hath not power to naturalize

Aliens, as well as to denizenize them.

I humbly take the reafon to proceed from the in-

tereft of the Subject, that the right of the Subject is

immediately concerned in letting in Aliens to have

the fame right, liberty and freedom with Englijh

fubjects in England, and that this ought not to be

granted to Aliens, not by the King under his great

Seal, without the confent of the Lords and Com-
mons, the Reprefentatives of the Subjects in Parlia-

ment.

There may be high State-Policy, fometimes to na-

turalize an Alien, and that perhaps it cannot always

wait the meeting of a Parliament, yet hath the

Law placed this truft in the King ; to be exercifed

by the King, with the advice of the Lords and

Commons in Parliament, and no otherwife.

The right of every Englijhman in his freedom of

trade in thefe parts, is concerned in this Grant, and

every Englijhman not admitted to trade by this

Grant, is excluded of his freedom ; and the King

difables himfelf to licenfe any other Englijh fubjecls

to trade in thefe parts.

If the King had made fuch a Grant to Aliens,

and excluded all his Englijh fubjedts from trading in

thefe places, or if the King had granted only to his

Irijh or Scotch fubjecls, and excluded his Englijh

fubje&s, had thefe been good Grants or legal ?

If the King has the prerogative, the Company's

Counfel urge in this cafe, all this might have been

done, and thefe grants had been legal, tho' exclufive

of all his Englijh fubjects.

It is enough, I humbly conceive the King hath

the prerogative of granting and conftituting fuch

Companies, and making fuch Grants in Parliament;

and the Law allows no more in cafes of this nature,

which concern the right of every fubjecl: in England,

and therefore ought not to be taken from him, but

by his confent in Parliament.

I think it may be admitted, the King may by his

Great Seal, without the advice of the Lords and

Commons in Parliament, conftitute a Company for

the good management of trade in thefe parts, or

any part of the world:

But he cannot, as I humbly conceive, by any

Grant under his Great Seal, totally exclude his fub-

jecls of their right and liberty of trading, in any

place upon the feas or beyond the feas.

Rolls 1. Rep. jol. 4. The Taylors of Ipfwich

cafe ; the.King may grant a Charter for good order-

ing of trade •, this is for the benefit of the fubjecl:,

2 Ed. III. Briton's cafe.

The good management of trade is for the benefit

of the fubjecl:.

I lhall endeavour to maintain, that the fubjefts of

England had a right to trade in thefe parts, before

the making of this Grant, or the constituting any

Company by the Crown in the Eajl-Indies, and

without any licence from the Crown ; and by con-

iequence this Grant appropriating this trade to this
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Company, and excluding the reft of the King's fub-

jecls from their right and liberty of trade there, is

an illegal Monopoly in trade, condemned both by
the Common Law and Statute Law of England:

and the Infidelifm of the Inhabitants of thefe places,

is no bar or impediment to the trade and commerce
of Englijh fubjecls in thefe places, without leave or

licence from the Crown, no more than in Chriftian

Countries.

That the prerogative of the Crown, to grant and
iflbe out writs of Ne Exeat Regnum, againft this or

that fubjecl, is no argument for this power to make
fuch a Grant as this, or to exclude his fubjecls from
trading in Infidels Countries.

The Ne Exeat Regnum, is a writ that may be

granted by the Keeper of the Great Seal, without

any exprefs warrant or command from the King,

upon fome fuggeftion, that the party may be re-

quired to give caution not to leave the Kingdom^
till he anfwers fuch a fuit or the like.

This writ is never granted without fome fpecial

reafon or caufe in a particular cafe; the fubjecl com-
plained of, may appear in Chancery, and-aafwering

the caufe, may difcharge the writ.

Such a Grant under the Great Seal, for fome of
the King's fubjecls to go abroad, and for the reft to

ftay at home ; I conceive, would not be good in

Law. No parity of reafon, becaufe the King may
by his writ of Ne Exeat Regnum, ftay a fubjecl:

from going out of the Kingdom, that therefore the

King may by his Grant hinder him to trade out of
the Kingdom. Men may, and do trade by their

factors and correfpondents, and do not ftir out of
the Kingdom ; their perfonal attendance in their

trade in places remote is not neceflary.

The fubjecls of England trading in merchandize,

have, and always had a right to trade upon the

feas, and beyond the feas, without licence from the

Crown.
That they had fuch liberty to trade with all Chri-

ftian Countries, I do not find it denied by any of
the Company's Counfel, but Mr. Attorney; he

hath yielded fomething the other Counfel have de-

nied, and denied what others have admitted ; and
in fomething in his argument, he is, as I conceive,

inconfiftent with himfelf.

That trade is as free to all men as the air, that

the feas are like the highways, free and open to all

paffengers.

Grotius de Mari libera, Mare & littora Maris
jure gentium Junt communia.

Grotius de jure belli & pacts, cap. 3. par. 12.

Illud certum eft, etiam qui Mare occupaverit, Navi-
gationem impedire non pojfe inermem & innoxiam,

quando nee per terram talis tranfitus probiberi po-

teft, qui ci? minus ejfe jokt necejjarius & magis
noxius.

Cap. 3. Ad Reges poieftas omnium pertinet, ad Jin-
gulos proprietas.

JVelwood's Abridgment of Sea-Laws, in his epi-

ftle to the Duke of Lenox, and Earls of Northamp-
ton and Nottingham, Lord-Admirals of England^
Scotland, Ireland, and the Ifles^ he preffes them to

maintain the privileges due for the maintenance of
the Admiralty, and the jurifdiction thereof, and
that they would vindicate the fame, from all fore

of encroaching and ufurping; but above all, the

confervancy of the feas (as the chief point of the

Office) requires fecurity and fafety in common for

all loyal fubjects, traders on fea,

A a a a z By
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By his opinion there's a community for all loyal

fubjecls to trade on jhe feas, and not to be appro-

priated to a few.

Brittoti, cap. 33. De Purchaf. he diftinguifhes of

things corporeal and not corporeal, of things in

common and things particular.

Cbofes communes Jicome la meer, & le eyr, &? la

ryvaille de la meer, droit ficome & de pecber en flos,

cV en meer, ti? en comunes elves, &? ryvires.

The King I admit hath a fovereignty in the feas,

and his fovereignty in the Britijh feas, isexclufive of

other Princes.

Mr. Jo. Burroughs''s fovereignty of the feas ; the

King was Dominus utriufque Reipublica when he had

Normandy.

Julius Cafar de bello Gallico, lib. 4. King Edgar &

title, Bafileus omnium rerum, Infularum Oceani, qua

Britanniam circumjacent, cuntJarum Nationum, qua

infra earn includantur, Imperator fcf Dominus. Bar-

thol. tratlat. de Infulis.

Bal. de rerum Dominiis, videmus de jure gentium

in Mari ejje difiintla Dominia ficut in terra. Mare

ipfum ad centum ufque milliaria pro territorio diftintla-

que illius Regionis, cui proxima appropinquat, affigna-

tur.

I do agree that the -King hath a prerogative in the

fea, and that the fea is within the King's leigeance ;

and that by this prerogative, Wrecks and Sturgeon

and other great fifh in the fea belong to the Crown.

Stat. 17 Ed. II. cap. 1 1.

And that the Statute de prerogativa Regis, among
other things, does reckon Wrecks, Whales and

great Sturgeons to belong to the King by his prero-

gative.

And that the King hath his old cuftoms, and thefe

royalties of Wrecks and great fifh, by his confer-

vancy of the feas ; Sir Henry Conjlable's cafe, lib. 5.

fol. 108. b. 5. Ri. 2. pars 2. The King hath Tun-

nage and Poundage, pro defenjione Maris.

But the King hath not any prerogative that I

meet with, to exclude the fubjeel from the benefit

of his right of community in the feas, as fifhing

and trade.

As the King hath hisfoverignty upon the feas, and

his fubjecls owe him leigeance there ; fo have they

their rights and properties in and upon the feaSj and

they are not to be invaded.

And the King hath the care and confervancy upon

the feas, and for his care, guard and confervancy of

fiis fubjects, their fhips and goods upon the feas, he

hath his Tunnage, Poundage and Cuftoms.

Rolls Abridgement, Tit. Prerogative. The fubfidies

of Tunnage and Poundage are granted to the King

for the fafe-guard of the leas.

Stat. 1. Ed. IV. cap. 13. recites, that H. VII.

and H. VIII. and other Kings, had granted to them,

by the Commons in Parliament for the defence of

the Realm, for the keeping and fafe-guard of the

feas, for the intercourfe of Merchandize fately to

come into the Realm, and to pafs out of the fame;

a fubfidy of all manner of goods and merchandizes

coming in, and going out of the Realm.

And if any one be afterwards robbed by Pirates,

or lofe his goods by misfortune, he fhall fhip as

many more without paying Cuftom.

Stat. 1. Mary, cap. 18. and Eliz. 19. the fame re-

newed.

Stat. 45 Ed. III. cap. 4. And all rates and impo-

fitions upon fhips, trade and traffick upon the feas,

and beyond the feas, are laid by the King in Parlia-

4

ment, and can't be laid by the King alone, by any

prerogative out of Parliament. 3 Injl. fol. 181.

Commercium jure gentium commune effe debet, tx? non

in Monopolium & privatum pauculorum quaftum con-

vertendum, iniquum alios permittere alios inhibere

Mercaturam.

Dyer, fol. 296. 13 Eliz. That a fubjeel of Eng-
land, being a Merchant, may depart out of the

Realm without the Queen's licence, to live there,

tho' not to merchandize ; and fuch going out of the

Realm is no contempt to the Queen, before a Ne
Exeat Regnum, an exprefs prohibition or proclama-

tion iffue.

Stat. 5 R. II. cap. 2. Doth affirm this by the

exception in that Statute.

Dyer, fol. 165, & 296. agrees with Nat. Br.

and fays further, that no Merchant pays at the Com- '

mon Law, any Cuftom for any wares or merchan-

dize whatfoever, except three, viz. Wool, Wool-
fells and Leather, exprefs for all Merchants, and

confirmed by Stat. 5 R. II. cap. 1, cs? 2.

Rolls 1. Rep. fol. 4. Taylors of Ipfwich cafe,

12 Jac. Banco Regis ; no trade mechanick or mer-

chandizing, ought to be hindred by the King's Pa-

tent in any fort, but by Acl of Parliament.

9 H. III. cap. 30. A Charter to hinder trade at

fea is void •, a Charter that only 100 perfons fhall

trade is void in itfelf ; and he was Chief- Juftice at

this time. 2 Injl. 57. The Patent to Greenland

was allowed, becaufe the trade was found at the

peril of the party's life, who firft difcover'd it.

Taylors of Ipfwicb cafe, where there is no new
Invention, the King by his Charter cannot hinder

trade.

The Patent to the College of Phyficians, that no

perfon fhall praclife Phyfick without their licence,

would have been void, had it not been confirmed by

AcT: of Parliament ; yet this concerned not all the

fubjecls of England : and is a myftery, and the

profeffbrs thereof, fit to be approved by perfons of

fkill in it.

It may be admitted, that the King for fpecial

caufes may prohibit this or that fubjeel, perhaps, to

trade in fome certain places.

As the King may inhibit a fubjeel' s going beyond

the feas ; and if a perfon goes beyond the feas after

fuch an inhibition, it is a crime in the fubjeel, for

which he is punifhable.

But it is hard to infer from fuch particular inhibU

tions of particular perfons, to trade in particular

places or countries, or to inhibit particular perfons

from going beyond the feas, to infer univerfally that

the King may inhibit all his fubjecls to go beyond

the feas, or that he may inhibit all his fubjecls ex-

cept fome few to trade.

There is a great difference between an inhibition

from the Crown, to this or that perfon to go be-

yond the feas, and an inhibition for all perfons to

trade, except fuch a Company.
This Grant imports a reftraint upon trade, and

upon the common liberty of the fubjecls, for the

benefit of fome few of the fubjedls, without any

benefit to the Crown, or fecurity to the Kingdom,

as in the cafe of Ne Exeat Regnum.

The Company may licenfe aliens only, and ex-

clude fubjecls. No truft is placed in the Company,

which the Law places in the Crown.

For the allay that is offered to this exclufion of

trading for Englifbmen, and Engliflj Mc rchants in

thefe places ;

Obj. 1.
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Obj. That they are excluded only from trading

in the Eaft-Indies with Infidels, and the Inhabitants

there, who are enemies to the Chriftian Faith and

Religion.

And that it is for the common fafety of the Chrif-

iar, Religion, that thisisdoneto avoid the danger of

corrupting and perverting Chriftians to Infidelifm.

I do not meet with any authority for this power

given to the King.

But that Englijh fubjects have the fame freedom

of trade with Infidels as they have with Chriftians

in places beyond the feas ; fo they be not in enmity

with the Crown of England.

Michelborne's cafe, Biownlow 2d Rep. 296. that

cafe hath been obferved already to have no authori-

ty, nor the Book authentick, and at beft but fome

fayings of my Lord Coke, in a matter not then in

judgment before the Court, and that perhaps mif-

taken by the Prothonotary.

I oppofe to the probability of this faying, the re-

port of the Taylors of Ipjwich cafe, in Rolls Rep.

fol. 4. iljac. The Lord Coke was then Chief-

Juftice of the King's- Bench, and fays in the refolu-

tion in that cafe, that no trade mechanick or mer-

chantable can be hindred by the King's Patent, not

in any place, without an Acl: of Parliament ; a

Charter to hinder trade at fea is void.

How can this ftand with what is publifhed in

Brownlow, that my Lord Coke fhould fay in the

Common- Pleas, before this time, that an Englijh fub-

ject cannot trade with Infidels, without licence from

the King •, and that he had feen a licence in the time

of Edw. III. to that purpofe ?

The reafon given for that faying, is as weak,

becaufe they are common enemies to the Chriftian

Faith.

They may be enemies to the Chriftian Religion,

and not enemies to the Crown of England, or to the

trade of England.

The Law denies trade and commerce only with

enemies to the Crown, not with enemies to the

Chriftian Religion.

It is fufficiently obferved already, by the Counfel

that have argued on this fide, that there are treaties

of trade and commerce between the Crown of Eng-

land, and thefe places of Infidels, and that there

are leagues and embaffies between them. 4 Inft. 155.

allows leagues of commeree and trade and peace

with Infidels.

And what may be the confequence, to declare

that to be Law, that they are incapable of the be-

nefit of the Law of England, allowed to other Aliens,

and that they are not to be protected from perfonal

injuries by our Law ?

12 H. VIII. 4. A Pagan beaten in England, can-

- not fue, quia perpetuus inimicus.

And to put them in the fame condition with out-

lawed and excommunicated perfons, how doth this

confift with the common juftice of Nations, or with

the policy of trade in an Ifland ?

Obj. By Mr Sollicitor, 5 Inft. fol. 32. A Jew-
efs born in England, marrying a converted Jew,
not dowable.

Mr. Sollicitor hath cited many cafes and Records

out of Mr. Prynne's Collections, and from the Rolls

themfelves, how the Jews were treated in England

in trade -, what reftraints and taxes were laid upon
them by the Crown.

I do not tak. it that any of thefe Records reach

the reafon of reftraint of trade, impofed upon Eng-
lijh fubjects by this Grant.

There's no reftraint but that Englijh fubjects

might trade with Jews in their own countries.

That Jews were ufed thus in England, is no ar-

gument that the Eaft-India Company may ufe Eng-

lijh fubjects like Jews abroad in other Countries.

St. Paul's firft epiftle to the Corinthians, cap. 6.

reprehends the Chriftians for going to Law one

with another before Infidel Judges, who were their

enemies ; calling it a fault, and he fpeaks it to their

fhame, that they would not rather receive wrong,

or make Arbiters of their own to judge between

the brethren, than to go to Law one with another,'

and that before unbelievers ; but there's no reproof

to the Chriftians for converfing or trading with In-

fidels.

4 Inft. fol. 155. Darcy and Allen's cafe, Moor's

Rep. fol. 674, and 675. are Authorities for leagues

and commerce with Pagans, which fignify leagues

of commerce with Infidels.

Lord Coke cites feveral texts out of the holy Writ
to juftify it, out of the Books of Jojhua, Kings and

Chronicles.

If it be true, there was fuch freedom of trade by

the Common Law for all Englijh fubjects with In-

fidels and Chriftians in all parts of the World, and

that without licence from the King ;

To reftrain this freedom of trade to a Company
of Englijh fubjects, excluding all others the King's

fubjects, from their ancient liberty and freedom of

trade ; I take to be a Monopoly, and comes with-

in the defcription and reafon of the odioufnefs of

Monopolies, fo largely argued by Mr. Pollexjen,

that I fhall not take up the time of the Court in re-

peating what he hath faid, and I cannot add to it;

Neither will I trouble the Court, with mentioning

the authorities he hath cited for that purpofe ; but

refer myfelf to the fame authority in that matter.

Yet I take it under correction, that it is fit to be

very well confidered, if this Patent be not a Mono-
poly, and an ingroffing and appropriating of trade!

to few perfons •, which did belong and was com-
mon to all Englijhmen, tho' a licence from the

Crown was neceffary for their exercife of this trade
;

yet every Englijhman was capable of fuch licence,

and was intitled to fuch licence from the Crown, and

had a right to it.

Now hath this Grant put it out of the King's

power to grant fuch licences, and hath placed this

power, and the exercife of it in this Company, and

by this means hath by this Patent granted and ap-

propriated a trade to this Company, which was

common to all his fubjects ; and hath given to this

Company the fole licenfing of traders in thefe parts,

excluding all the fubjects of England, which fhall

not be licenfed by this Company, to trade in thefe

parts : I conceive this makes this Patent and Grant
illegal and void ;

And makes this reftraint in trade, which ~was

common to all with the King's licence, now pecu-

liar to this Company ; and doth monopolize the

trade and the means of trading, by placing it in

the fole hands and power of the Company, even

the fole licenfing of traders ; and they may by this

Grant licenfe Aliens only to exclude Englijh fub-

jects.

My Lord Coke's defcription" of Monopolies and

Monopolifts, Projectors and Propounders, doth

fufficiently illuftrate this, with reflecting upon what

Mr. Pollexfen hath faid in his argument, without

repetition of them to the Court.

The
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Tfie Statute of Magna Charla declares the liberty

and freedom Merchants have to buy and fell with-

out reftraint, by the old and rightful Cuftoms, ex-

cept in time of war.

2 Infi. cap. 29 fc? 30. Stat. 9 H. III. 30. Nifi pub-

lice prohibentur, faith my Lord Coke, is intended a

prohibition by Act of Parliament.

Telverton, 10 Jac. is of the fame opinion with

Lord Coke in his book about impositions upon

trade ; as I have it from a Gentleman in our pro-

feffion. Vide his Manufcripts.

21 'jac. cap. 3. Declares all Monopolies to be

againft Common Law.
Coke 11. Cafe' of Monopolies, 84 Moor's Rep.

673. nay, Darcy's Grant for the fole importing of

Cards from beyond the feas, and felling them for

twenty- one years, 44 Eliz. prohibited and judged a

void Gtant.

Stat. 2 E. III. cap. 9. confirms Magna Chart®,

for going and coming with merchandize to and

from England, according to Magna Charta.

9 E. 111. cap. 1. Damns all Charters to the con-

trary, as illegal and opprefTive to the people. 4
E. III. cap. 2. confirms alfo Magna Charta 25

E. III. cap. 2. doth the fame, and makes Letters

Patent to the contrary void.

11 R. II. cap. 7. 12 H. VII. 6. for free paf-

fage, &c. fuch Letters Patent reftraining trade have

been purfued in Parliament, with hue and cry, in

all Parliaments and Ages.

Obj. This Grant is made to a Company for good

government, and for the ordering of trade, and no

Monopoly, and it is within the Provifo of the Sta-

tute, 2 1 Jac

.

Anf. Allowed in Darcy's cafe by the arguments

for that Grant, and if it be not for public good,

the Grant is illegal.

If this Grant be neither good for the King, nor

for the fubject, nor for the trade of England; it

cannot be faid to be for the publick good.

It cannot be good for the King, for it reftrains

him in his prerogative, as you would have it the

King had power to licenfe every fubject ; by this

Grant he hath excluded himfelf of all power of li-

cenfing. He can licenfe no fubject to trade in thefe

parts.

The King fuffers in his Cuftoms and in his Navi-

gation.

The fubject is excluded from trading in thefe

places, without the licence of this Company.

Trade itfelf is reftrained, for it is reduced and

appropriated to a Company, and to few perfons,

which was common to all the King's fubje&s.

2 Lift. fol. 57. Lord Coke's reafon againft it, for

all the fubjects are concerned in trade, therefore all

ought to confent to it in Parliament.

Tho' they are a Company, they are not conftitu-

ted by this Grant, to regulate and manage trade for

England, but for themfelves and their Company.

The heightening, the lowering of commodities,

the raifing, the leffening the rates of all the com-
modities of thefe places, the ingroffing of all the

trade of thefe places, is in their power and in

their pleafure.

There are no rules or qualifications in this Grant,

injoining to admit numbers into this Company, or

directing or requiring their licences for this trade.

They have the trade in themfelves without any

check or controul from his Majefty or the Govern-

ment ; they are independent from the Government

by this Grant, they are without appeal.

are a Company, and that this

within the exception of the Stat.

Obj. That they

Grant to them, is

21 Jac. cap. 3.

Anfzv. 1. Becaufe that exception doth not reach

to Letters Patent made to Corporations, after the

making of that Act.

No words of faving to any Corporation, that

fhould be afterwards erected or granted."

2. This Provifo doth not make them better than
they were before the. making of the Act, onyl
leaves them as they were before, and as it found
them.

If they were legal before, they continue fo ; if

illegal, they are fo notwithftanding this Act.

Obj. That many Grants of this nature, have
been made to feveral Companies ; to the Turky Com-
pany ; Mufcovy and Hamborough Companies.

Anfw. They do not trade in Joint-Stock, and
monopolize as this Company doth; they do not ex-
clude perfons from their Company, as this doth.
Mr. Poltexjen hath differenced them at large.

That theie have been many Monopoly Grants in

all ages from the Crown, appears by the Statute of
Magna Charta, by other Statutes made in E. llld's

time, R. II. H. VII. and King James's time ; and
by the judgments given on Monopoly Patents in

all ages.

In the cafe of Monopolies. In the Taylors of
Ipwich cafe.

Peachy's cafe, 5 E. III. feverely punifhed for pro-
curing a licence under the Great Seal, that he only
fhould fell fweet Wines in London, &c.

I"fi 3- fol- 'St- Darcy and Allen's, Mar. Rep.

44. Eliz. Oppreffion is older than the Law made
to punifh it ; Monopolies are as old as the Laws
made to punifh them j it is no argument to juftify

injuries by their ages.

Sir Arthur Ingram's Patent, 17 Car. II. for the

Canary Company, granting them the. fole trade

there. There are glorious recitals in that Patent, of
advantage to the King's fubjects, and for the regu-

lation of trade ; making the Company a body poli-

tick, that they fhould have the fole trade to thofe

Iflands, excluding all others under pains and for-

feitures, with a non objlante to the Statute againft

Monopolies ; Judgment was given againft this Pa-
tent, Mich. 20 Car. II.

11 Rep. fol. 54. Taylors of Ipfwich cafe, com-
pare this cafe with the Company of Taylors cafe;

for the good of Trade and Company, and the Or-
ders and By-Laws fair and plaufible, yet damned,
becaufe a reftraint on trade.

The Company had the profit of the reformation.

No other difference between the cafes, than that

this is a mighty, that a petty Company.
14 Car. II. cap. 24. That Statute provides, that

perfons by having Stocks in this Company, fhall

not be adjudged traders within the Statutes againft

Bankrupts, which is called by Mr. Sollicitor the

Judgment of the Parliament for this Grant.

Says Mr. Sollicitor, Stat. 14 Car. II. cap. 24.
takes notice of this Company, and that it is an ad-

vantage to the Nation and Trade of it.

Stat. 29 Car. II. 1. takes notice of this Corrlpany,

and taxes every Capital Stock in the Company at

20 j. for every 100/. Capital Stock in the Com-
pany.

Anf. This Poll-AcT: taxes all Guilds and Frater-

nities, Bodies Politick and Corporate ; this doth not

make them legal Corporations, Guilds or Fraternities.

The



i684« The Great Cafe of Monopolies.

The Judgment the Parliament had of this Grant,

doth better appear upon the Journals of the Houfes

of Parliament, of the complaints made to the Par-

liament, that this grant was a grievance.

It is no new thing to mention proceedings upon

Journals of Parliament: and the Judges take notice

of them. Hob. Rep. & Rods.

And in a caufe of this confequence it may be pro-

per to adjourn it to Parliament, where it may re-

ceive the Judgment of his Majefty in Parliament.

This will be a fafe eftablifhment of the Law in

this great cafe, which concerns the King's preroga-

tive, the right of the fubject, and of the whole

Kingdom in the trade of the Nation.

It will meet there with a Judgment that will cer-

tainly eftablifh it, if it be for the Intereft of the

King and Kingdom ; but if for the enlarging of

this great Company, it will meet with the common
fate of projecting Patents, againft the intereft of the

King and Subject.

It is a mighty argument for the reputation this

Patent had with the Parliament, and the opinion

they had of it, by taxing their Capital-Stock, at 20j.

per Cent.

So tiiey do reputed Efquires, at 5/. by the head.

Sollicitors, Attorneys, and opprefljve Ufurers,

have the like efteem with this Act of Parliament.

Slat. 3 Jac. cap. 6. This Statute is but declara-

tory of tne Common Law, and made to avoid que-

ftions and fuits in Law ; which might be ocaafioned

by Charters of impropriating the trade of Spain

and Portugal, and then in making, for the trade of

France.

If the mifchiefs recited in that Statute, and the

evils happening to England and the King's fubjects

be true, without all hefitation

;

Thofe Charters mentioned in that Statute, and

condemned by that Statute, were not only grievous,

but illegal, and Monopolies.

It appropriating the trade of thefe dominions to

few Merchants, and excluding all other his Majefty's

fubjects from the trade ;

Debarring the King's fubjects in England from
that free and common traffick, which his fubjects in

Ireland and Scotland had ;

To the manifeft impoverifhing of Mafters, Ow-
ners of Ships, Mariners, Fifhermen, Clothiers,

Tuckers, Spinfters, and many thoufands of handi-

crafts men.
The decreafe of his Majefty's Cuftoms, Subfidies,

and other Impofitions.

The ruin and decay of Navigation.

The abating of the prices of our Wool, Cloth,

Corn, and fuch like commodities.

The enhancing of all French and Sp'anijh commo-
dities, that all Owners and Mariners, with divers

others, fhall be cut off from the ordinary means of

maintenance, and prelerving their eftates.

And all French and Spanijh commodities fhall be

in a few hands ;

To the hurt and prejudice of all the fubjects ;

therefore enadb, it (hall be lawful for all his Maje-

fty's fubjects in England and Wales, to have free li-

berty to trade into, and from Spain, France and
Portugal, ia fuch fort as was accuftomed at any time

in his Majeily's time.

Slat. 4 Jac. cap. 9. Made to confirm the Charter

to the Company of Exeter Merchants, upon lingu-

lar reafons recited in the Act of Parliament, de-

claring the Stat. 30 Jac. cap. 6. (hould not impeach
that Charter, being for publick good.

Stat. 45 Ed. III. cap. 4. That no impofition fhal'

be charged upon Wool in no fort, without the affent

of the Parliament: .this Stat, was not made out of

necellity, for it was the Common Law ; yet it was

thought fit by the Parliament at that time, to declare

the Law by an Act of Parliament.

Stat. 1. H. IV. cap. 16, 17.- Againft Letters Pa-

tent made to ingrofs trades, &c.
So ancient was the Monopoly, and ingrafting of

trades by illegal Letters Patent.

When illegal things turn to a grievance, 'tisufual

to fupprefs them by Acts of Parliament, and not to

leave their Judgment to the ordinary Courts of Ju-
ftice, without declaration firft had in Parliament.

Stat. 2 1 Jac. cap. 3. This Statute takes notice,

tho' the King's Difpofuion, Judgment and Declara-

tion was, that all Monopolies were againft Law

;

and that no fuitors Ihould move for fuch Grants, yet

upon milinformations and untrue pretences of pub-
lick good, many fuch Grants have been unduly ob-

tained, and unlawfully put in execution to the great

grievance and inconvenience of the fubject, contra-

ry to the Laws of the Realm.
For the avoiding whereof, that Statute is made

againft all Grants to any perfon or perfons, bodies

politick or corporate, of any Monopoly ; and de-

clares the fame illegal.

This Statute doth quadrate with the defcription of

a Monopoly.

So doth the Eaft-India Company's Charter in all

its points and parts, and in the exercife of it, qua-
drate with thefe MonopolieSj and their defcriptions

in our Law-Books and Cafes

;

With my Lord Coke's defcription of a Monopo-
ly, in his 3d Inft. cap. Monopolies.

If Mr. Sandys be pictured in Mr. Attorney's ar-

gument, I take it the Eajl-India Charter is pictured

in this Statute.

The Act of Tunnage and Poundage, 12 Car. II.

fays, The Commons in Parliament repofing truft and
confidence in your Majefty, in and for the fafe-guard
of the feas, againft all perfons intending, or that
fhall intend the difturbance of your Commons, in

the intercourfe of trade, and the invading of this

your Realm ; give and grant for every Tun of
Wine of the growth of France, that fhall come in-

to the Port of London, by your natural-born fub-
jects, 4.I. 10 s. by ftrangers and aliens, 61.

The like notice taken of Poundage, to be paid
by fubjects and aliens.

Fol. 67. Rates in Wares, Silks imported in Ships
Englijh- built, directly from the Eajl-Indies, the
pound weight containing fixteen ounces i Subfidy
duty 1 5 j.

Of the Manufacture of Italy, imported from
thence in EngliJhbuWi Ships, the pound weight
containing fixteen ounces ; Duty it. 13s. ^.d.

This Act diftinguifhes between Subjects and Alien
Importers, between Englijh and Foreign Ships, not
between the Eqft-lndia Company only, and Aliens :

fhall this Law made for England, be now appro-
priated to this Company, and the reft of England
excluded by this Grant againft this Statute ?

This Law is made for all the King's fubjects and
their Englijh- built Ships.

The confideration of this Subfidy moves from all

the fubjects, the Grant is by all, and the benefit
ought to be for all the fubjects of England.

The Law is the fame as to foreign Importation
from the Indies, as to importation from Italy, to
which this Company doth not pretend.

The
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The Aft for incouraging and increafmg of Ship-

ping for Navigation, 12 Car. If. the beft Law, that

ever was made for England in that Parliament^ ex-

cept the Laws for the prerogative :

The Provifo in it follows : Provided that this

Aft, nor any thing therein contained, extend not,

or be meant to reftrain the importing of any Eaft-

Jndia commodities, laden in Englijh-buik fhips;

and whereof the Mailer and three-fourths of the

Mariners at lead; are Englijh, from the ufual place

or places of loading them, in any part of the feas,

to the Southward or Eaftward of Cabo Bona Speran-

%a, although the laid parts be not the places of their

growth.

This Law made for the increafe of Englijh Ship-

ping and Navigation, doth this Company invade

and appropriate this Shipping and Navigation to

themfelves, by excluding all other Englijh lubjefts.

Is this for increafe or decreafe of Englijh Shipping,
and Navigation, to confine k to few hands, exclu-

ding many ?

There is neither common nor Statute Law can

hold this Company.
I hope the Judgment of this Court will bind

them ; and that this Act of Parliament will prevail

againft this Company.
The Provifo is for all EngUJhmen to carry in all

Englijh-bw\t Ships, any Eaft-India commodities
brought from Infidels.

The Charter fays, this Company, and the Ships

and their men (hall only carry ; which fhall prevail,

the Act of Parliament or the Charter ? Thefe laft

mentioned Acts of Parliament diftinguifh between
Subjects and Alien Importers, between Englijh and
Foreign Ships.

Not between the Eaft-India Company only, and
Aliens : fhall thefe Laws made for England, be now
appropriated to this Company?

Shall they have the benefit of it? Can the King's

Grant take from his fubjects, the advantages given

by Afts of Parliament, and appropriate to fome,
what is granted to all ?

I crave leave to obferve fome things, by way of

anfwer to Mr. Attorney's pofitions and inferences in

his argument yefterday.

He diftinguifhes between inland and foreign trade,

he did allow the fubjeft the benefit of a home trade

without reftraint.

That the Hufbandman might plough.

That one Englijhman might privately fell to ano-

ther by the Common Law, without licence from

the Crown.

Yet one fubjeft could not buy, fell, or trade with

another publickly in an open fair or market, without

licence from the Crown, and this for the preferva-

tion of the peace, to prevent publick affemblies and

meetings : And that no Fair or Market could be

kept, but by licence from the Crown.

I think there are Fairs, Markets, and Cor-

porations in England by prefcription, and their be-

ginning is not known, and fuch are allowed by

Law.
And prefcriptions are compared to the head of

Nile, which could never be difcover'd.

And that fuch ancient prefcriptions are as an-

cient as the Grants of Kings or Inhabitants in the

World.
And for foreign trade : He laid it down for a po-

fition, that no fubject could trade abroad without the

King's- licence in any part of the Chriftian World.

I do not find any authority for this, practice is

againft it.

The reft of the Counfel that argued for the Com-
pany did not infift upon it ; nay, they did feem to
admit a trade for Englijh Merchants with Alien
Chriftians, without the King's licence.

This is againft the authority of F. N. Br. 85.
Dyer 165, 296. againft Lord Coke's opinion, Rolls
Rep. Taylors of Ipjwich, Stat. 9 H. III. cap. 30.
Magna Charta, 2 E. III. cap. 9. 1 8 E. HI. cap. 3.

25 E. III. cap. 2. 38 E. III. cap. 2. 5 R. II. cap.
2. 12 H. VII. cap. 16.

Slat. 26 H. VIII. cap. 10. Raftall 566. which
gives the King for a limited time, power to licence

trade and traders in fome meafure, in fome parts, in

fome commodities. Vide the Statute.

His diftinetion for Merchants to trade, without
coming to the ftaple : and therein he diftinguifhes

between Merchants and Traders, who are obliged
to come to the ftaple.

What warrant hath he for this diftinetion ? The
prayer of the Commons to the King in Parliament

:

the petitions of Merchants to the King : the
King's reftraint of Merchants in their trade, not-

withftanding Acts of Parliament: the continuing of
the Staple, notwithstanding Acts of Parliament
feeming to the contrary, give him a handle for this

argument,

1 H. V. 7. The prayer of the Commons to the

King, to fend foreign Merchants out of the King-
dom : the King's anfwer, Roy advijera. 2 H. V.
cap. 5. ,

i Thofe were Bills in Parliament prefented to the

King for the royal affent ; fo were many of the

Rolls of thofe Ages, prefented to the Kings for their

royal affent, efpecially in things which any way con-

cerned the King in his prerogative.

The Commons did not demand their rights in

their Bills, but by Petition claim their right.

Such anfwers of Roy advijera, are no argument
againft the right of the fubject.

Neither is the petition or prayer of the Commons
in Parliament, in any matter that is their right, to

the Crown, any argument againft their right.

This was the ufual method, and ancient courfe of

prefenting Acts of Parliament to the Kings, efpe-

cially in Rich. IPs time ; H. IV. and part of H. V.
then corrected upon fome complaints in Parliament,

tempore H. V. and H. VI. which may be read at

large in the Rolls of Parliament.

It is their ufual way to fecure their rights" thus, fo

is the Petition of right in Car. I.

The Prince's cafe, Co. Tit. 8. fol. r9._fb.ews the

various forms of Acts of Parliament, in the feveral

reigns of Kings, fometimes by way of Grants, &c.
That the Staple did continue till loft, by the lofs

of Calais.

Stat. 2 E. III. cap. 9. That the Staples beyond

the feas, and on this fide the feas, ordained by Kings

in times paft, and the pains thereupon provided

fhall ceafe, &c.

This Statute took away the Staples fet up by the

Kings.

But there was a Staple fet up by Act of Parlia-

ment, and reformed and altered by feveral Acts of

Parliament, did continue notwithstanding the Aft

of 2 E. III.

But Englijh Merchants are not within any of thofe

Statutes, or the meaning of them,

And
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And I do not find that Mr. Attorney gives any

account how thefe Staples were taken away by Law,
but vanifhed at the taking of Calais -, he hath not

told us the beginning or ending of the Staple by

Law, I know no common Law for them, or his di-

ftinction.

Rolls Abr. Prerogative, Title Proclamation, pi. 6.

27 E. III. by the Statute of the Staple, it Was or-

dained, that Merchants Aliens might bring from be-

yond feas, merchandize of the Staple, but not Mer-
chants Denizens.

Becaufe Merchants Denizens doubted to be im-

peached in time to come for their merchandize,

which they paffed by virtue of fuch Grant and Pro-

clamation, forafmuch as they were made out of

Parliament.

Idea it is granted in Parliament, 34 E. III. cap. 2.

Stat. 5 R. II. cap. 2. This Statute prohibits the

exportation of Gold or Silver, and that no perfon

other than Lords and great Men of the Realm, true

and notable Merchants, and the King's foldiers, go
out of the Realm, without the King's licence.

This is declared to be after publication of this or-

dinance, which implies fuch licence was not neceffary

before the making of this Statute.

Mr. Attorney was pleafed to allow, licences to

particular perfons to trade were not revokable ; bur.

Companies having fuch licences may be diffolved by

Quo Warranto.

Therefore more fafe to fix trade in Companies

than perfons.

Then doth this Charter do the greater wrong to

particular perfons, who by Law may have fuch li-

cences which cannot be taken from them.

And it doth not appear, but Sandys hath fuch li-

cence, or may have, and ought not to be reftrained

therein by any Grant.

Mr. Attorney did turn this matter upon a queftion

of fact, which will, or will not make this Company
and their Grant a Monopoly :

Viz. Whether this Company and their Grant be

a publick good and advantage to the trade of Eng-
land ?

This is a matter not to be decided in this Court,

I fuppofe, and we cannot come at this queftion in

this cafe ; therefore not fit, fafe or wife to determine

the Law in this cafe, till the fact be cleared and fet-

tled, and that in fuch a Judicature where this que-

ftion may be determined and fettled, and the Law
thereupon declared and eftablifhed.

It appears to the Court, there are many illegal

things in this Grant.

That ihe Grant is a reftraint to the trade of Eng-
lijh Merchants.

That it is a new Grant.

That it may be dangerous to eftablifh fuch Grants

by Judgment in a Court of Law.
That there are fome things in the Canary Patent,

in Darcy's Patent, nay, in the Patent for fweet Wines,

that were commendable and ufeful; yet that little

good did not prevail, but the whole perifhed, and

was poifoned in the Monopoly of thofe Grants.

It is advifeablehow this Court, in this action, can

adjudge for the Plaintiffs upon this Record, where

the whole Grant is fet forth upon Record in plead-

ing ; and it appearing to the Court, that fome parts

of this Grant are manifeftly illegal, and may occafion

oppreffion to the fubject, and that the beft parts of

this Grant are doubtful, if good or ufeful for Eng-
land, or the trade of it

:

Vol. VII.

It cannot appear upon this Roll, for what part of

this Grant, the Court (hall adjudge for the Plaintiffs,

and againft the Defendant.

And it cannot appear what part of it doth appear '

to the Court to be illegal.

This may turn to a precedent for the whole Grant

in after-ages, fince we judge by precedents : And
this precedent may occafion more Monopoly-Pa-
tents, and this Judgment give them fanction.

As for the fecond point in this cafe ; whether this

action be maintainable by the Company againft the

Defendant Sandys, admitting their Grant to be gopd :

1. To allow fuch an action in a Court of Law for

this Company againft a fingle fubject, will be to give

them opportunity to ruin any fubject, that fhall op*

pofe them in trade.

They that are too great for all other Companies

in England, mull be too ftrong for any private fub-

ject in conteft.

2. If their Grant be a legal Grant, they have fuf-

ficient pains and penalties in it to reduce any perfon

to compliance with their Grant, without the aid of

actions in Weftminfier-hall.

And the Grant which makes them a Company,
and dotty conftitute them and their power, doth di-

rect the remedies, ways and methods to fupport and

maintain them in their power and Company, in all

the things granted them ; and there being no remedy

given them by action, I think it may be hard to

adjudge, that an action will lie for them in this cafe,

againft the Defendant.

In cafes of new Injuries created by Grants, or by

Act of Parliament, and remedies created to repair

fuch injuries in the Grants and Acts that create

them, fuch remedies are to be purfued, and not new
remedies to be given in Courts for fuch new-created

Injuries.

This is an action brought upon the Grant, where

no fuch remedy is provided by the Grant, and other

penalties are provided by the Grant.

The Grant directs and gives forfeiture of all the

goods imported againft it, and the Ship wherein

they are.imported ; but the Grant doth not exprefs

the offender to anfwer damages to the Company,
which is required by this action, and no fpecial da-

mages are laid in the declaration.

This is like a penal Statute, which creates an of-

fence, and adds a penalty.

The party ought tofue for fuch penalties, and not

to fue for damages in an action upon the cafe.

This may be the cafe upon the Statute, 2 E. VI.

for tithes, it gives debts and no damages 5 fo the

cafe doth not lie upon that Statute.

Upon the Statute for forcible entries, and upon
all other penal laws, which give penalties by fingle,

double, or treble damages ;

It was never practifed to bring actions upon the

cafe, upon fuch Statutes, unlefs in Darcy's cafe,

which action mifcarried, Moor 671.

I humbly conceive this action is not like actions

upon the Cuftom of London, or upon Duties to the

City of London, which have been brought by way
of Indebitants for the duty.

In all thefe cafes there was a certain duty created

by the Grant, Cuftom or Charter, which made the

party Debtor to the Corporation •, but in this cafe

here is no duty created.

Only an injury declared, and a penalty directed,

which ought not to be turned to an action upon the

cafe, in my opinion.

B b b b I
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I hope the Court will not make a precedent, for

the Company to multiply actions, againft all perfons

that they conceive to be interlopers or aggreffors

upon their Grant, Company or Trade.

There is no fpecial damages laid in the declaration

to accrue to the Company:
Only in general, that the Defendant, contrary to

the form and effect of thefe Letters Patent, did trade

within the limits of their Grant, without licence of

the Company, with a Ship called the ExpetJation, to

the prejudice of the Company.
Williams's, cafe, 2 Co. $.fol. 72. Defendant being

Vicar of Alderbury in Com. Salop, is obliged by

himfelf, or his Chaplain, to celebrate divine fervice

at Woolafton, and within the parilh of Alderbury

every Sunday, and to adminifter the facrament to

the Plaintiff, his fervants and tenants within his faid

Manor, time out of mind :

And that the Defendant had not celebfated

divine fervice, or adminiflxed the facrament to the

Plaintiff, his fervants and tenants for a certain time,

ad damnum of the Plaintiff. Non cul. pleaded, ver-

dict for the Plaintiff, moved in arreft of Judgment,

that an action upon the cafe doth not lie. Had this

been a private Chapel for himfelf and family, an

action upon the cafe had lain ; for then no other per-

fon could have brought an action but himfelf, his

fervants could not.

But in this action, his tenants might bring their

actions.

Which may occafion multitudes of fuitp, for one

default in the Plaintiff.

The fame may happen in this cafe ; every Mem-
ber of this Company may bring the like action a-

gainft this Defendant.

And as in that cafe the Plaintiff had his remedy

in the Ecclefiaftical Courts ;

So hath the Company their remedy, as the King

had againft offenders, in trade without licence.

If licence was neceffary by Law, by contempt to

his royal prerogative, or proclamation

:

Compare it to the cafe of a nufance in the high-

way, no action lies for it, without fpecial damages.

They do not aver in the declaration, that this

trade cannot be managed without their Company.

If there be any legal punifhment provided for

fuch offenders, fuch punifhments are to be purfued,

and not new remedies by actions created, to the

grievance and oppreffion of the fubject.

.Darcy and Allen, Action on the cafe, brought by

Darcy againft Allen, for felling Cards, contrary to

his Patent •, Judgment pro Def.

Williams's cafe, 5 Co. p. 72. Mary's cafe, lib. 9. pub-

licum damnum is not to be reformed by action upon

the cafe, but by publick proceedings, by indictment:

or the like cafe lies pre privato damno.

The proceeding of the Company in this action,

is fuppofed to be to right the jublick in the name

of the Company ; not for the reparation of private

damage, but to repair the publick in their Com-
pany.

The Company is in the nature of the late fancy'd

Cujlodes Libertatis Anglic ; a notion to ferve the

publick, as they would have it ;

And not to be ufed to recover damages for private

injuries, but to fupport and fav'e the trade in pub-

lick actions.

This Charter reftrains the King in his prerogative,

the Kingdom in its trade, the fubjects in their free-

dom to trade; the King is concerned in his revenue,
the fubject in his right in this queftion.

What the Company cannot accomplifh by the
forfeiture-;, powers and penalties of their Charter

;

they defign to eftablilh by the Judgment of the
Court, in this action for the Company. .

I know the Juftice of this Court is fuperior ro
this Company, and it is placed in lafer and better
hands than trade or regulation of it in the Company
for England.

I therefore pray your Judgment againft the
Company, and their atlion, for the De-
fendant.

Term. Hill. 3 6 & 37 Car. II.

This Term the Judges * delivered their opinions
feriatim in this great caufe. Walcot was but fhort,

and his reafons being included in thofe of Hol/oway's,
&c. who fpoke after, I have omitted them, to avoid
repetition.

Holloway faid, all might be reduced to one fingle
point, which was, whether the Charter granting a
Idle trade to this Company, exclufive to all other,
be good ?

That this was a great point, both in regard of
the King's prerogative, and the People's liberty.

He divided all trade, ut fupra was done per Saw-
yer, Attorney-General.

Foreign trade with Chriftians, hath been opened
by feveral Acts of Parliament ; and at Common
Law 'twas an inherent prerogative in the Crown,
that none fhould trade with foreigners without the
King's licence. And the King having this preroga-
tive at Common Law, an Act of Parliament is ne-
ceffary to diveft him of it ? which none hath done
but to fome particular places.

Michelborne' s cafe, cited by thofe that argued for

the Company, hath not in any fort been anfwered by
the other fide.

This is a trade not to be carried on but by a
Company ; and none can erect a Company but the

King.

The King hath the fole power of 'this trade, as

of war and peace ; and by declaring a war, he may
determine a publick trade, tho' fettled by Act of
Parliament.

No Parliament ever look'd on this as a Monopoly,
nay, fo far from it, as in the 14 Car. II. cap. 24..

this Company, &c. are faid to be an advantage to
the publick ; and that Act was made, that the per-

fons of this Company, tiff, fhould not be difcou-

raged in thofe honourable endeavours, for promoting
publick undertakings; then how can this-be a Mo-
nopoly ?

It never hath been queftioned as fuch by Parlia-

ment, though they have look'd narrowly into the

King's prerogative, even to the questioning fome
things that were his undoubted right ; and concludes
pro ghjer.

Withins. Here are two points ;

Firjl, Whether Letters Patent giving a fole trade

to a Company, exclufive to others, be good ?

Secondly, Whether, in cafe if they be good, an

action lies ?

He thinks there is but one queftion, and that

whether the action will lie or not, as the Company
hath an intereft or not. For if they have an intereft

by thefe Letters Patent, then the action will unque-
ftionably lie.

The

Skinner's Reports, p. 223, 224, 225, 226.
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The cafe depending folely on foreign trade with

Infidels, he fhall apply to that, and not meddle

with inland trade.

'Lis a great point as to the King's prerogative,

and the people's liberty.

Firft, He takes it, that by the Common Law the

Kin" has a prerogative to reftrain all his fubjefts

from going beyond fea, as F. N. B. 85. 'Tis true

F. fays, every fubjeft may go out of the Realm to

merchandize, &V. but that is to be underftood, he

fhall not be punifh'd for fo doing, but the King

may prohibit him, as appears by the fame Book;

and that three ways, (J.
e.) by the Great Seal, the

Privy-Seal or Signet, or by Proclamation. And
tho' in Dyer 165. cited by Mr. Williams, 'tis faid,

that before R. II. fubjefts may go beyond fea, yet

'tis there agreed, the King may prohibit ; and a

quare is made, if a going over without a licence be

not a contempt, though there was no prohibition.

Afterwards in the fame Book 296. 'tis holden fuch

departure before exprefs prohibition is no contempt;

but all the Books fay, when there is a prohibition,

then it is a contempt.

As none may go againft, or without the King's

licence ; fo if they are gone, the King may recal

them, as appears by Dyer 37$.

'Tis objected, the King may prohibit fome parti-

cular perfons by writ ; but he cannot prohibit all

his fubjefts.

Anfwered, There are feveral ways of prohibit-

ing by writ, which is direfted to particular perfons

;

and by proclamation, which is general.

And all the King's fubjefts are bound to take

notice of the King's Great-Seal and Privy-Seal.

Secondly, The King hath the controuling power

over all trade with Infidels ; he may fay, over all

foreign trade in general : he faith, Michelborne's

cafe goes farther than Fitzherbert's N. B. and he

hath not heard any authority offer'd againft Michel-

borne's cafe, as to trade with Infidels ; and the opi-

nion in that cafe feems to be given upon fuch a que-

ftion as this. So that it is thejudgment of the Court

in a like cafe, for he who was then Chief-Juftice

deliver'd it, and none of the Court oppos'd it.

The prerogative of making leagues is in the King,

and he may make them as he pleafes ; then it wou'd

be hard, the Law fhou'd give the King a power to

make leagues, and yet the fubjefts mould have a

right to do fuch things to break them. But though

the fubjefts may not trade with Infidels, yet the

King may licenfe them, or trade himfelf ; as the

Jews were prohibited commerce with the Nations,

yet Solomon traded with Hiram King of Tyre for

Gold.

The feveral Licences and Petitions, cited and

fhewn by the Plaintiffs Counfel, tho' they prove

no right in the Crown, yet are evidences of it; for

to what purpofe fhou'd there be fo many licen-

ces from the Crown, and petitions from the Com-
mons to the King, for liberty to trade, unlefs the

King had fuch a right ? Therefore, unlefs where

the Parliament hath open'd it, the King hath power
to controul all foreign trade, efpecially with Infi-

dels.

Objection. But though the King had fuch right,

yet now the prohibiting part of the Patent is void

by the Statute of E. III. which is pleaded; and
the enabling part of the Patent is void by the Sta-

tute of Monopolies.

Anfwer. As to the firft, that Statute relates not

to this trade.

Vol. VII.
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Firft, Becaufe no fuch trade then in being ; fo

that the Parliament could have no regard to it, un-
lefs by prophecy, neither could they know whether
it would prove hurtful or beneficial to the King-
dom. But take the Aft at the largeft, yet you
muft take it to relate to the fubjeft matter, which
was for Wool ; fo that the words Jhallbe open, may
be taken freefrom Cuftom, and to have no other

impofitions upon them.

As to the fecond, whether a Monopoly; he fays,

a Monopoly is no Immoral Aft, but only againft

the politick part of our Law; which if it happen
to be of advantage to the publick, as this trade is,

then it ceafes alfo to be againft the prohibiting part

of the Law, and fo not within the Law of Mono-
polies.

The Company hath been in poffeffion of this

trade near one hundred years, and that pofTeffion

will in time give a right; and cited Grotius ds Jure
Pacis, &c. and concludes pro Quer.

The Argument of the Lord Chief-

Juftice yejferies, at the Court of

Kings-Bench^ concerning the Great

Cafe of Monopolies.

The Eafl-India Company Plaintiffs, and
Thomas Sandys Defendant ; wherein their

Patent for trading to the Eafi-lndies, exclu-

five of all others, is adjudg'd good.

Entred Trin. 35 Car. II. B. R. Rot. 126. and ad-

judged Termino S. Hilar. Annis 36 fc? 37 Car. II.

C3
1 Primo Jac. II.

PLEA.
1. "TXEfendant demands Oyer of the Letters Pa-

\ 3 tent which are fet forth in h<sc verba: In
which (as it hath been obferv'd) the penalty of for-

feiture of ftiip and goods, one moiety to the King,
and the other to the Company, and imprifonment,

is omitted.

2. There is a claufe, that the Company may
licenfe ftrangers or others, and that the King will

not without the confent of the Company give
licences, £s?c.

3. That none fhall have a Vote in the General
Afiembly, but he that hath 500/. Stock.

4. And there is another claufe, which hath not
been mention'd by the Counfel on either fide;

that if it fhou'd hereafter appear to his Majefty or
his fucceflbrs, that that Grant, or the continuance
thereof, fhall not be profitable to his Majefty, his

heirs, and fucceflbrs, or to this Realm, that after

three years warning, under the Privy-Seal or Sign
Manual, the fame fhou'd be utterly void,

For Plea, the Defendant fays, by an Aft of Par-
liament, made 15 E. III. it is enafted, that the
fea fhall be open for all Merchants to pafs with their

merchandizes where they pleafe ; and that the De-
fendant by virtue of that Aft, and according to

the Common Law of England, did traffick within
thofe places mention'd in the declaration, withouc
any licence, and againft the will of the Company,
as the Plaintiffs have declar'd, prout ei bene licuit.

Plaintiff demurrs.

In the debate of this cafe, at the bar, there were
feveral matters difcours'd of; but at length by the

B b b b 2 confent
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confent of both fides; as I apprehend, the cafe was
refolv'd into thefe two points.

1

.

Whether thefe Letters Patent giving or grant-

ing licenfe or liberty to the Plaintiffs, to exercife

the fole trade to the Indies, within the limits of their

Grant, with prohibition to all others, be good in

Law?
2. Admitting the Grant good, whether this ac-

tion be maintainable for the Plaintiffs ?

Now to let me into the debate of thefe two
points : I think not amifs to remember fome things

that have been mentioned by the Counfel, that I

think are no ways in queftion.

I. At this time I conceive, therefore, that whether

the King may prohibit his fubjefts from going be-

yond feas by writ or otherwife, by his abfolute pre-

rogative, without giving any reafon, is not the que-

ftion ; nor fure was it ever thought a queftion, till

it was lately ftirr'd at the bar. For the writ in Fitz.

N. B. 85. and the Regifter import no fuch thing;

and our Books fay, the furmifes mention'd in thofe

writs are not traverfeable : fo is Dyer 165, £5? 296.

For furely the King may reftrain his fubjefts from

going beyond fea, and is not bound to give any rea-

fon for his fo doing ; but that is not now in que-

ftion.

II. In the next place, I do not conceive there is

any difference (tho' much difcourfe hath been about

Indians and Infidels) whether the Eaft-Indies were,

at the time of the Grant of this Patent, inhabited

by Cbriflians or Infidels; tho' by the way, in the

debating of this cafe, I (hall (hew perhaps that

matter may in fome meafure affeft the Defendant,

but will not at all affeft the Grant to the Plaintiffs.

So that I conceive, that whether this country or

place, or any other inhabited by Chriftians or Infidels,

that is not otherwife provided for by Aft of Parlia-

ment will make but the fame queftion.

III. Whether every claufe and article in thefe

Letters Patent, viz. touching forfeiture of fhip and

goods, imprifonments, or divers other claufes con-

tain'd in the Charter, be legal or not, is not now in

queftion. For furely it would be hard to maintain

them all, and therefore the Plaintiffs Counfel have

avoided thofe queftions, by bringing this aftion

;

and tho' the Defendant's Counfel have mention'd

them, yet furely it was only intended to fully the

caufe, and not that they thought them to affeft the

queftion.

IV. Nor is it the queftion, whether by this

Grant to the Plaintiffs, the King has fetter'd or

confin'd his prerogative, by putting in a covenant

to exclude himfelf from granting licences to others

of his fubjefts, to trade within the limits of the

Plaintiffs Charter ; tho' Mr. Williams (always a

friend to the King's prerogative) in tendernefs and

care thereof, feem'd to be furpriz'd by the inconfi-

derate extravagancy of the Grant ; and wou'd have

us believe, that he was afflifted with the difmal con-

fequences that muft neceffarily enfue by the King's

parting with fo great a prerogative ; and that either

by the advice, confent, or the inadvertency of his

Attorney-General, and the reft of his Counfel, by

having a greater regard to the Eafi-lndia Company
for the fake of their money, than they had to the

King in difcharge of their duty. To acquit them

and us, therefore, of that dilemma, I am of opi-

nion, though it makes nothing to the queftion that

is now before us, the King m y grant licences to

any of his fubjefts to 1:: r :he Eaft-Indies, not-

withstanding the Chan . rticle, claule or

condition therein contain'd, to the contrary ; and
notwithftanding any caution or advertifement, that
in his argument he gave to the King, or his reflec-

tion that he made upon his Counfel, either for their

ignorance or hafty inadvertency in the paffing of that
Grant. And I am the rather indue'd to be of that
perfuafion, for that the moft learned of our Profef-
fion, whofe opinions have been quoted by him and
others that have argu'd on the Defendant's fide, were
then of the King's Counfel, and were privy to,

and advis'd both thefe Letters Patent, and all o-
thers of the like nature, that have been granted for

thefe hundred years laftpaft. I therefore think fit

to fay, that I believe Mr. Attorney-General, and
the reft of the King's Counfel, have difcharged
their duty as well to the King, by maintaining of
this Grant, as Mr. Williams has in this inftance ma-
nifefted his loyalty, by endeavouring to deftroy it.

In fhort therefore, as I faid before, every claufe in
this Charter is not to be maintain'd, and therefore

is not to affeft the queftion now to be determined.
V. Whereas it has been objected, that though

upon the pleadings it is agreed, that the Defendant
never was a member of the Eafi-lndia Company,
nor had any licence from them to trade to the In-
dies, yet he might have a licence from the King -

T
which, as I conceive, the King is not debarr'd to
grant by any claufe in the Letters Patent ; yet I am
of opinion, that if the Defendant had any fuch li-

cence, it ought to have been fhewn on his part,

which not being done, it ought to be taken by us,

as I believe the truth of the faft is, the Defendant
never had any fuch licence.

VI. It was obferv'd, that the Plaintiffs in their

declaration had alledged, that this trade cou'd not
bemanag'd butperhujufmodiCorpusCorporatum; and
by this means they had excluded the King from con-
stituting any more Companies to trade within their

limits, tho' perhaps the advantage of this Kingdom
might hereafter require it. Nay, tho' the Indians
might defire a further treaty of commerce, or that
the trade of thefe places might require more Com-
panies to be erefted ; yet fay they, this Grant hath
made the Plaintiffs a mere Republick, and thereby
has alter'd the constitution of England, in the ma-
nagement of trade by Commonwealths, by placing
it in Companies, who (were they independent upon
the Crown) are truly fo call'd. Yet in as much as
I did before obferve, that the King is not by this

Grant either excluded from making any new trea-

ties with the Indians, or from making any Corpo-
rations, or granting any other licences to any of
the reft of his fubjefts, notwithftanding any of the
claufes in the Charter; fo I am of opinion that that

objeftion alfo does not affeft the queftion now to

be determin'd : and for that reafon, amongft others,

I thought it not improper to mention thatclaufe'in,

the Charter that was omitted at the Bar, which the
King has annexed as a condition to his Grant; that

if itfhould hereafter appear to his Majefty or his fuc-

cefibrs, that that Grant, or the continuance thereof,

in the whole or in any part, Should not be profita-

ble to his Majefty, his heirs and fucceflbrs, or to

this Realm ; that after three years warning by war-
rant, under the King's feal or fign manual it mould
be made utterly void. So that it appearing that the

King hath neither diverted himfelf of the power,
nor at the time of the Grant did defign to be pre-
vented to Shew his inclination for the promoting of
the advantage of his Kingdom, has given himfelf

fcope enough to obviate all thofe emergencies. Yet
by
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by the way I cannot but obferve, that Mr. Williams,

to fhew his diflike to a Commonwealth, declared it

to be abfolutely oppofite to the intereft of a fingle

perfon ; but the fingle perfon he concern'd himlelf

tor, was not the King and his prerogative, but his

Client the Defendant, and his trade; who, tho' lean-

not in propriety of fpeech call a Commonwealth, yet

I cannot but think this oppofition of his feems to

proceed from a Republican principle. For he by

his interloping has been the firft fubject, that within

this Kingdom for near an hundred years laft paft,

hath in Wefiminfter-hall publickly oppofed himfelf

againft the King's undoubted prerogative in the

Grant now before us: and I hope, by this example,

the reft of his Majefty's fubjects will be deterr'd

from the like difobedience.

There were fome other fuperfluous objections

made againft the claufes in the Charter, and againft

the formality of the pleadings, which I think not

neceffary to remember; and therefore having thus

premifed, 1 fhall now defcend to thofe points I

think only material in this caufe.

1. The firft and great point in this caufe, is,

whether this Grant of the fole trade to the Indies,

to the Eajt-lndia Company exclufive of all others,

be a good grant in Law or not ; and I am of opinion

it is. And by the way, I cannot but make the fame

remark in this cafe, as my Lord Chief-Baron Fle-

ming made in the great cafe of Bates in the Exche-

quer, Lane,/. 27. that it is a great grace and eminent

Act of condefcenfion in the King to this Defendant,

that he does permit this great point of his preroga-

tive to be difputed in Weftmivfter-ball; but by this he

does fufficiently fignify to all his fubjects, that he will

perfift in nothing, tho' itfeem never fo much for his

advantage, but according to the Laws of the land.

I fhall therefore endeavour to make it appear, that he

is inverted with this prerogative by the Law of this

nation : but by the Law 1 do not only mean the

cuftomary Common Law or Statutes of this Realm,

which are native and peculiar to this Nation, which,

as Mr. Attorney well obferved, are not adapted to

this purpofe -, but fuch other Laws alfo as be com-

mon to other Nations, as well as ours, and have

been received and ufed time out of mind, by the

King and People of England in divers cafes, and by

fuch ancient ufage are become the Laws of England

in thofe cafes; namely, the general Laws of Nations,

the Law-Merchant, the Imperial or Civil Law,
every of which Laws, fo far forth as the fame have

been receiv'd and us'd in England time out of mind,

may be properly faid to be Laws of England.

And for the better communicating my thoughts

upon this fubject, I will proceed by thefe fteps

:

1. 1 will very briefly confider of the inland trade

within this Kingdom, and the foreign trade with

other Nations; and therein obferve, that the King's

-prerogative is concerned in both, and that there is

a great difference between both, allow'd by the

Municipal Laws of this Kingdom.

2. I mall fhew that the liberty of foreign trade

may be reftrain'd.

3. That foreign trade and commerce being intro-

due'd by the Law of Nations, ought to be go-

vern'd and judg'd according to thofe laws.

4. That by the Laws of Nations, the regulation

and reftraint of trade and commerce is reckon'd

inter Juris Regalia, i. e. the prerogative of the fu-

preme Magiftrate.

5. That tho' by the Laws of this Land, and by

the Laws of all other Nations, Monopolies are pro-

hibited, yet Societies to trade, fuch as the Plain-;

tiff's, to certain places exclufive of others, are no
Monopolies by the Laws of this Land, but are al-

low'd to be erected both here, and in other coun-

tries, and are ftrengthen'd by the ufage and practice

of both, in all times.

6. I fhall fhew the authorities that are extant in

our Books, together with precedents, and reafons

both publick and politick; for, as my Lord Fle-

ming fays, that fuch reafons are good directions for

our judgment in fuch cafes as thefe, being de-

monftrations of the courfe of antiquity ; and there-

in alfo obferve the neceflity and advantage of fuch

Societies, and by the way endeavour to anfwer the

feveral Acts of Parliament, precedents and autho-

rities, with all other the objections that have been

made againft my conclufiori.

Firft, then to confider the difference between the

inland and the foreign trade allow'd of in our

Books, and that the King's prerogative doth affect

both. As to manufactures, under which all forts of

Artificers are concern'd, I think they remain with

the molt liberty by the Common Law ; and, as Mr.
Attorney obferv'd, the publick weal is Jittle con-

cern'd therein, only to preferve every one in the quiet

enjoyment of the fruits of his own labour and indu-

ftry, yet even in that the King's prerogative hath

not been totally excluded : for as it is taken notice

of in our Books, all things that are at this day en-

joy'd by cuftom or prefcription, had their commence-
ment by royal Grant; and by that means no Arti-

ficer within the city of London can at this day ufe

two trades, **. e. a Carpenter cannot ufe the trade

of a Joyner, or a Bricklayer of a Plafterer,

2. As to the trade of merchandize or inland

commerce, generally fpeaking, it had the next free-

dom by the Common Law, but was fubject never-

thelefs to be limited or reftrain'd by the King's pre-

rogative in feveral particulars ; as for inftance, to

prevent all foreftalling and ingroffing. So Mr.
Attorney did well obferve, that numbers of people

could not meet to traffick or merchandize, without

being in danger of being punifh'd as unlawful af-

femblies : the Crown therefore granted the liberties

of Fairs and Markets, for the fake of commerce
and trade ; all which did originally proceed from
the Crown, and therefore by abufing thofe liberties

may ftill be forfeited to the Crown -, and palling by
all other inftances, I fhall only inftance one, taken

notice of in our Books, which well confider'd may
go a great way in the cafe at the Bar. Regifter, fol.

107. the King grants to the Abbot of IVeftminfter

and his fucceffors, that they fhould hold a Fair a:

Weftminfter thirty odd days together, with a prohi-

bition that no man fhould buy or fell within feven

miles of that fair during that time ; and the King
does there command the Sheriffs of London by his

writ, to feize the body of an inhabitant oiSalijbury,

for felling cloths in London within the time of the

Fair. Now here is a Charter granted to a particu-

lai perfon exclufive of others, for a timefubjeit to

more objections than the Charter now in queftion,

yet approved of by our Books. Hence it came,

that Corporations were erected, and trade confined

to places and perfons exclufive of others; for all

fuch came originally from the Crown, and, as I faid

before in the cafe of Fairs, fo I may now fay in the

cafe of Corporations, that tho' they claim liberties

and privileges by prefcription, yet thefe originally

proceeded from the Crown, and are therefore forfeit-

able to the Crown : an eminent inftance hereof, is

that
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that cafe of the City of London, for abufing their

liberties, which they claimed by prefcription, con-

firmed by divers Charters and Acts of Parliament

;

by Judgment of this Court, their liberties and

frahchifes were feized into the King's hands, and

therefore remain as a Vill to all intents and purpofes,

till his Majefty fhall be pleafed of his bounty to re-

ftore them. Now that the inland traffick is moll

concern'd, either in Corporations, Markets or

Fairs, which all proceed from the Crown; does

plainly evince, that the King's prerogative has a

more immediate influence over dealings in merchan-

dizes, than it has over other mechanick crafts and

myfteries: and that, as Mr. Attorney did well ob-

ferve, to prevent frauds, deceits, and other abufes

either in weight, meafures or otherwife, which would

certainly interrupt fuch commerce. But our Law
goes yet a ftep further, and allows further difference

between inland merchandize and foreign, and allows

a different way of determining controversies that a-

rife thereupon; the Common Law and Statutes of

this Realm, allowing the Law-Merchant, which is

part of the Law of Nations, mould decide fuch con-

troversies. Decimo tertio H. IV. fol. 19. a com-
plaint made to the King and Council of fome goods
taken away from a Merchant ; it was moved in

that cafe, that the matter might be determined at

the Common Law; but the Lord-Chancellor faid,

that the fuit being brought by a Merchant, who is

not bound to fue according to the Common Law,

to have his caufe tried by twelve men, and to ob-

ferve the other folemnities of our Law ; but (hall

fue in Chancery according to the Law of Nature,

which is the Univerfal Law of the World. And
it is in that cafe agreed by all the Judges, that if

foreign merchandize were ftoPn or waifed, they

could not be feized, as other Englijh merchandizes

might be by the Rule of the Common Law, as waifs

and ilrays : which Ihews plainly there is a difference

in the confideration of our Law, between foreign

merchandizes that crofs the feas, and other inland

goods and commodities. If two Merchants be

partners in merchandizes, one fhall have an action

of accompt againft the other, fecundum Legem Mer-
catoriam, fays the Regifter, fol.135. and F. N. B.

117. D. And yet by the rule of the Common Law,
if two men be jointly pofiefied of other goods,

which are no merchandize, the one cannot bring

an action of account againft the other ; if one of

the Merchants die, the Executor may bring his

account againft the furviver, for his moiety, Reg.

135. F. N. B. 177. But if it were a copartnerfhip

for other goods, it would furvive perjus accrefcendi,

according to the rules of the Common Law.
In an action of Debt upon a fimple Contract, the

Defendant may wage his Law; but it is otherwife

in a Contract about Merchandize, in Lane's Re-
ports Bates's Cafe agreed, Reg. 260. A. at Com-
mon Law, the Goods of Ecclefiaftical Perfons were

excufed from ijoll ; but fays the writ, Dum tamen

Merchandizas aliquas non exercitat de iifdem. It

fhews, that then they fall under another confidera-

tion. If one man wrongs another man of his goods,

here an action of Trefpafs will lie : But if a Mer-
chant's Goods be taken upon or beyond the Seas,

there muft be a Writ of Reprizal to obtain fatif-

faiflion; the Pari. Roll. 3 Ed. 1, M. 19. in Archi-

ves Tunis Londini, where the Bailiffs of Southampton

are commanded by Writ, quod omnes Merctores

Leodienfes ad partes Anglia accidentes per bona & ca-

talla fua diftringantur fecundum Legem Mercatoriam

3

&? Confuetudinem Regni, adfatisfaciendum Mercatori-

bus Florentinis, &c. Where, by the way, obferve,

that Lex Mercatoria, which differs from the ordi-

nary Common Law, is faid to be Confuetudo regni

Anglic; by which we may obferve, that foreign

merchandizes and trades differ from others in the

eye of Law, even by the allowance of Common
Law it felf.

Several Acts of Parliament have been alfo made
for the more fpeedy recovery of debts contracted

for merchandizes, as the Statute of Aklon Burnel,

the Statute de Mercatoribus, and the Statute Vicefi-

mo Sepiimo. Ed. 3. cap. 2. amongft other things it

is enacted, That for merchandizes taken away, the

Party fhall be arrefted, and fpeedy and ready Pro-

cefs fhall be againft him from day to day, and from
hour to hour, according to the Law-Merchant, and
net at the Common Law. So the Statute for erecting

the Court of Infurance, defigned for the fpeedy eafe

of Merchants, has left the determination accord-

ing to the Law of Merchants ; and therefore hath
ordered the Judge of the Admiralty Court always

to prefide in thofe commifiions. By all which I

think I may fairly conclude, there is a great dif-

ference allowed of, between the inland and foreign

commerce, and that.

2. 1 fhall endeavour to prove, that the liberty of
foreign trade may be reflrained.

And here I muft premife, that as at firft all things

were promifcuoufly common and undivided to all,

fo the free exercife of this univerfal right, was then

inftead of property ; but as foon as the number of
men increafed, and they found by experience the

inconveniency of holding all things in common,
things were reduced into property by agreement
and compact ; either exprefs as by partition ; or
implied, by premier Occupancy.

After this Government was eftablifhed, and laws

were made, even for the ordering thofe things to

which no man had any right; as for example de-

farts, places uninhabited, iflands in the feas, wild

beafts, fifties, and birds ; the former were ufually

gained and difpofed of, by him that had the fove-

reignity over the People; the latter by him ihat had
the dominion over the Lands and Waters, who
might forbid all others from hunting, fifhing, &c.
And in virtue of this univerfal Law, his Majefty

and his Predecefibrs have always difpofed of the

feveral Plantations abroad, that have been difco-

vered or gained by any of their fubjects, and may
do for the future, in cafe any other be difcovered

and acquired. For tho' the laws of Nations can
command nothing which the law of Nature forbids,

yet they may bound and circumfcribe th?.: which the

Law of Nature leaves free, and forbid that which
naturally may be lawful. Now to apply this to

our prefent purpofe of trade and commerce, Mr.
Williams quoted that Common faying, Commercia

debent effe libera ; from whence he infers, that by the

law of Nature and Nations, the fea and trade, and

traffick ought to be free as the air; and for that he

has cited Grotius de Jure Belli ac Pads, cap. 3. Wel-

wood's Abridgm. of the fea-laws, in his Epiftle to

the Lord Admiral ; Grotius de Mari libero, where

he fays, Mare &? Liltora Maris Jure Gentium funt

communia. Britton, cap. 33. De purchaf. le Mere &?

le air funt tbores Common; Sir John Burrough his

Sovereignty of the Seas ; Baldus de rerum Dominiis.

But I think none of thofe Books can warrant his

conclufion ; for furely that expreflion, Commercia

funt libera, cannot poffibly be underftood in fuch

a
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a literal fcrnfe, That every man in every Nation

{hould be at liberty to trade, either in what com-

modities, or to what place, or at what time foever

he [hall think fit. For I took it to be granted by

all that a rgued for the Defendant, that trade and

commerce muft be fubjec"t 10 fome laws ; and Gro-

tius, in his book de Mari libera, propofes this main

defi^n, to prove, that any one Nation had not power

to hinder another Nation from free commerce •, and

that the Spaniards therefore had no right to pro-

hibit the Dutch from trading into fuch parts of the

Indies, whereof the Spaniards were not poffeiTed, up-

on pretence that they had the dominion of thofe

feas : Inter nos &? Hifpanos, fays he, btec conirover-

fia eft, fitne immenfum £sf vaftum Mare regni unitts

nee maritimi acceffw ? Populone unquamjus fit volen-

tes populos prohibere ne vendant, ne permutent, ne de-

nique cemmeent inter fefe. And for the benefit of his

Countrymen he doth therefore affert, licere cuivis

genti quamvis alteram adire, cunque ea negoliare ;

which, taking that to be true, which by the law of

Nations is certainly otherwife, yet nothing can be

inferred from thence, but only the queftion of com-

merce between one Nation and another. And how
that was before leagues and treaties were made, lit-

tle may perhaps be found, as Mr. Attorney well

obferved, befides the laws of hofpitahty, which do

not give any demandable right ; but furely Grotius

there hath no particular refpecTt to particular fub-

jefts, of this or any other Nation, how far the fu-

preme power of any Nation may erect a fociety of

trade to a certain place, and for certain commodities,

exclufive of all other fubjects of their own.

And that planly appears, both from the fcope of

his Book, as alfo for that for feveral years, both

before and at the time of publifhing that Treatife,

the Dutch Eaft India Company was eftablifhed ;

which I (hall have farther occafion to dtfcourfe of

by and by.

As for Welwood'% Epiftle, I have feldom obferv-

ed that Epiftles have been cited in Weftminfter-hall

as authorities: Yet fuppofing it to be fo, That all

loyal fubjects (hall have their Petitions granted to

fafety and fecurity in their trade ; I fuppofe Wel-

wood little dreamt of Interlopers, when he talk'd

of loyal fubjefts : if it can be meant only of fuch

who may trade by law, that is to beg the queftion

in refpecT: of the Plaintiff and Defendant. As to

that of Britton, That the fea is common, it Is an-

fwer'd by what hath been faid before ; and Welwood,

nag. 66. fays, That by Commune or Publicum,

is meant, a thing common for the ufe of any one

fort of People, according to that Saying, Roma
Communis Patria eft, but not for all of all Nations

;

Welwood, pag. 66. That paffage of Burrough is only

obferved to prove the King's prerogative within

the four feas ; and though Mr. Williams would have

infinuated, as if the Sturgeons, and other great fifh,

and wrecks, and the like, had come to the King

by the Stat, of 1 7 E. 3. c. 2. that Act was but a

declaration of the Common Law ; for he had it by

the right of his prerogative ; Plowden's Commen-
taries, in the cafe of Mines ; Coke 5. Sir Henry Con-

ftable\ cafe ; thefe things were vefted in the King,

by his prerogative by the Common Law. Yet I

cannot but obferve, that the Treatife of Mare Li-

berum, on which Mr Williams fo much relies, was

craftily writ, to overthrow the King's prerogative

in that beneficial part thereof, relating to the fi(h-

ing on the Englijh coafts ; and contains a plain

Proclamation tor all perlbns of any Nation, indif-

559
ferently to fifh in all kinds of feas •, for, fays cap. 5.

jol. 10. £ht<$ aulem navi^alionis eadem Pifcatus haben-

da e/l ratio, ut communis maneat omnibus. A nd here -

in tho' Mr. Williams intends to make good the prc-

mifies, I prelumc that Mr. PolUxftn, that argued
on the fame fide, has a greater concern for his

fiends in the Weft, than to join with him to make
good that conclufion. And before I go off from
this point, I think it not amifs, the belter to clear

the way to my conclufions, to give fome inftances

wherein other Nations, as well as our own, have
not only thought it legal, but necefiary for their

feveral publick advantages, to put reftrictions up-
on trade, and did not think it injurious to natural,

equity, and the freedom of mankind, fo much dif-

courfed of on the other fide. To give fome few
inftances ; Videmus Jura Commerciorum, fays Bodin
de Repub. lib. 1 cap. 7. non folum omnibus populorum
principumque inter fe conventis, vcrum etiam fingula-
rum Statulis, &c. And after he has enumerated
the com pads for trade between the Pope and the

Venetians, between the citizens of the Hans Towns,
and the Kings of England, France, and Spain, and
feveral other Countries ; llti, fays he, inter fe Com-
mercium multis modis perfonarum, mercium, loco-

rum, temporum atque omni alia ratione coarttarunt.

So is Marguardus, jol. 155. and Buchanan in his

7th Book de Rebus Scotia ; and in all Countries,
the importation and exportation of fome commo-
dities are prohibited, as fait from France, horics

from other Countries, wool from hence. In whom-
foever that power of rellraint does remain, the pow*
er of licenfing fome, and reftraining of others, fure-

ly does alfo remain by parity of reaibn ; but of that
more by and by. And as Mr. Attorney did truly
obferve, upon perufal of the Statutes that are now
in print relating to trade, the Parliaments have in

all ages, even to this King's reign, fince his refto-

ration, thought fit to make more laws to prohibit
foreign trade, than to increafe it ; as looking upon
it more advantageous to the common weal. And
thus having obferved that other Nations, as well as
we, have not only thought it legal, but necefiary,

to make laws for the reftraint of trade
; and there-

by thought they did no injuftice to the liberty of
mankind :

3. I proceed to the next ftep. I (hall therefore,

thirdly, endeavour to prove, that foreign trade and
commerce, being introduced by the laws of Nati-
ons, ought to be governed and adjudged according
to thofe laws ; and I do not know of any Statute or
Book of the Common Law now in print,- that doth
oppofe this affertion. Coke 3 Injl. fol. 181. in the
margin, cited by the Defendant's Counfel at the
bar : Commercium, fays he Jure Gentium ejfe debet ;

nay, it is the exprefs text of the Law, ex Jure Gen-
tium Commercia funt inftituta: which being laid

down as undeniably true, and fo admitted to be by
the Defendant's counfel ; 1 would infer from thence,

fince commerce and traffick are founded upon the
law of Nations by the natural reafons of things, ail

controverfies arifing about the fame, (hall be deter-

mined by the fame laws, efpecialiy where there is

no pofitive and exprefs law in that Country where
fuch controverfies do arife, to determine them by :

and Mr. Williams feems to allow, that there are no
fuch laws in this Kingdom ; for he thinks that the

controverfy now before us, is not to b; decided but
by Parliament.

All other Nations have governed themfelves by
this principle; and uj/on this ground (lands the

Court
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Court of Admiralty in this Kingdom, viz, That

there might be uniform Judgments given there to

all other Nations in the World, in caufes relating

to commerce, navigation, and the like. And in as

much as the Common and Statute Laws of this

Realm, are too ftrait and narrow to govern and

decide differences arifing about foreign commerce ;

and can never be thought to bear any fort of pro-

portion to the univerfal law of all Nations, as the

interefts of all foreign trade do necefiitate them to

contend for : It will become us that are Judges in

Weftminfter-hall, for the better determining this

cafe, to obferve the methods ufed by our Predecef-

fors in determining fuch like caufes, and take notice

of the law of Nations.

The Common Law, by the feveral authorities I

cited before, takes notice -of the Law- Merchant ;

and as the Book of Ed. 4. before cited, fays it is

part of the Law of.Nations, and leaves the deter-

mination to be according to that Law ; the feveral

A els of Parliament I before cited, make a parti-

cular provifion, that matters of this nature lhould

be determined according to the Law-Merchant,

which is part of the law of Nature and Nations ;

and is univerfal, and one and the fame in all Coun-

tries in the World. And therefore Cicero fpeaking

of this law, fays, Non erit alia Lex Roma, alia

Atbenis, alia nunc, alia pofthac ; fed & inter omnes

rentes & omni tempore una eademque Lex oblinebit.

And I the rather thought my felf obliged, more in-

duftrioufly to fearch into the Law of Nations, the

better to enable me t.9 give judgment in this cafe ;

the confequence whereof will affect the King's fub-

jects in all parts of the World ; and I was minded

thereof, particularly, by my Lord Chief Baron

Fleming, in the giving Judgment of the great cafe of

Bates, about the impofition uponcurrans, Lane, fol.

2 7. and does not only affirm it as neceffary, but the

common practices of all Judges, in all Ages.

Do not we leave the determination of Ecclefiaft i-

cal caufes, to be decided according to the Ecclefi-

aftical Laws ; foreign matters, matters of naviga-

tion, leagues, truces, embaffies ; nay even in the

cafe at the Bar, the ftppping of the Defendant's

Ship by an Admiralty Procefs, was left, by the

opinion of. all this Court, and afterwards by the

Courts of Common Pleas, and Exchequer, to be de-

cided in the Admiralty -, and by virtue of a procefs

out of that Court, his Ship is detained to this day.

And as I faid, that Court proceeds according to the

law of Nations, and the matters before fpecified

are not to be controuled by the rules of the Com-
mon Law.
And if cuftoms make a law, then the cuftom of

Nations is furely the law of Nations ; which brings

me to my next particular, which is the main thing

upon which this caufe will turn.

Therefore, \thly, I conceive, that both by the

Law of Nations, and by the Common Law of

England, the regulation, reftraint and government of

foreign trade and commerce, is reckoned inter Jura

Regalia, i. e. is in the power of the King : and 'tis

his undoubted prerogative, and is not abridged

or controuled, by any Act of Parliament now in

force.

This queftion is not concerning the confequences

of this power, or any inconveniencies that may hap-

pen thereupon ; becaufe upon inconveniencies a-

rifing, the King is to be fupplicated to redrefs

them : which I fhall farther take notice of, when

I come to anfwer the particular objections made

againft this Grant.

Commerciorum Jura funt privilegiata, ac non nifi

iis concejfa qui exercendorum Mercatorum licentiam

Principis indultu & authorilate meruerunt, is the

very expiefs Text of the Civil Law ; and fo is

Carpzovius, Cotift. n. 5 Bodinus de Republica, lib.

1. c. 7.. fays Qua tametfi Jure Gentium ejfe videan-
,

tur probibere,tametfifape a Principibusvidemus. And
in c. 6. quoted by Mr. Attorney, That the Laws of
commerce are contained in the particular compacts
and agreements of Princes and People. So Salma-

Jius,pag. 236. Mercatura eft res indifferens, in qua

Magijiratus vel in vetando vel permittendo fuam prs

Commodo Reipublica poleji imponere authoritatem.

So Carpzovius, a famous German Lawyer, in his

decifions, lib. decif. 105. AT.
1 3, £5? 14, Exempla baud

rara funt, ubi Privilegio £sf EdiSlo Principis commer-
cia ad certas perfonas certave loca reftringere videmuu

Thefe Rules and Principles, afferted to be the

Laws of Nations, agree with the Principles of our
Laws. Mr. Attorney, in his argument in this caufe,

cited many Records and Precedents to make good
this affertion ; which I think he did with great clear-

nefs. I therefore will content my felf with as few
of them as I can ; _and only remind you of fuck

as I think abfolutely neceffary to make good my
affertion, which I will do by thefe ffeps. I con-

ceive the King had an abfolute power to forbid

foreigners, whether Merchants or others, from
coming within his dominions, both in times of
war and in times of peace, according to his royal

Will and Pleafure •, and therefore gave fafe-conducls

to Merchants-Strangers, to come in, in all ages,

and at his pleafure commanded them out again, by
his Proclamation or Order of Council j of which

there is no King's reign without many inftances.

And the Statute of Mag. Chart, c. 30. fo much in-

filled on by the Defendant's counfel, is but a ge-

neral fafe- conduct ; Omnes Mercatores nifi publics

ante prohibitifuerint, babeant falvum &fecurum con-

dutlum, &c. Where by the way I mull obferve,

that Mercatores, fays my Lord Coke, in his Com-
ment upon the Chapter, is only intended of Mer-
chant-Strangers ; for I cannot find, that in thofe

days any of the.fubjedls of this Kingdom did apply
themfelves to foreign trade ; or at leaft the trade

was not fo confiderable, as to be taken notice of in

any Book of Record that I can meet with. And
before the making of that Statute, my Lord Coke,

2 Inft.fok 57. does agree, that the King might,

and did prohibit Strangers at his pleafure : But iie

conceives, and, with great refpect be it ipoken Oa

his memory, I think without any colour of reafon,

would make thefe words, nifi publice prohibeanlur^

to intend only a prohibition by Parliament; and

his reafon is, for that it Concerns the whole Realm.
Now did the coming in of ftrangers concern the

Realm after making of the Act, more than it

did before ? Surely no. Doth not the power of

making war and peace, abfolutely belong to the

King by his prerogative ? And is not that of pub-
lick concern to the Kingdom ? And is not the pro-

hibition of ftrangers a natural dependant upon thai

prerogative? if the word publice there had beec

out, there had been no colour for that conceit -,

and furely the King's proclamation will make the

matter as publick, as an Act of Parliament can do

;

nay, and I may fay more, for Acts of Parliament

anciently were made publick by Proclamation^ for

in our Books we have many inftances of Writs di-

rected to Sheriffs ofCounties, to caufe Acts of Par-

liament to be publifhed by Proclamation ; and fo
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was the conftant and ancient ufage. And is it not

more natural for flrangers that are abroad-, to take

notice of the King's publick Edifts, which are

known to be of great importance in all Countries,

more than they would of an Aft of Parliament that

affefts the King's own dominions only ? Befides, it

appears more impertinent, if you turn thofe words

into a Provifo ; and then it will amount to no more
in plain Englijh, than this, provided that this Law
Jhall continue, except it be hereafter repealed; which

furely would be very ridiculous.

Mr. Attorney and Mr. Sollicitor, both in their

arguments, quoted feveral Records and Precedents,

where the King, in all times after the making of

that Aft, did prohibit (Irangers from coining in,

and did command them out when thsy were here,

at pleafure, I (hall not trouble you with the re-

petition of the Records, for they were many; nav,

the King, when Afts of Parliament had prohibited,

did grant fufe conduit ; and of that foft, in Rolls

Prerogative, 180. you will find feveral inftances;

and in the feveral Ads of Parliament cited by Mr.
Attorney, to confirm the King's prerogative, as

to fafe-condufts, it doth appear. Syderfin. fol. 441.
it is faid, that the King by the Common Law,
might prohibit the importation of foreign goods ;

and whoever acted againft fuch Prohibition, for-

feited his Ship.

The King might prohibit any of his fubjefts

From going beyond the feas at pleafure, and recall

them again as he thought fit ; and that, as I have

faid before, without giving any reafon. The Books
of Fitzberfrcrl' s N. B. and Regifter, before recited,

make this evident. Mr. Attorney indeed cited

many inftances wherein the Kings had made life of

their prerogatives, as 7 Ed. 2. M. 10. ^uadrage-

ftmo Ed. 3. M. 2^. Slat. 5 R. cap. 2. which con-

firms it, 3 Injl. 179. Viceftmo quinto Ed. 3. M. 10.

with many more *
; and indeed I think it was not

denied, but that after a Prohibition it was an of-

fence admitted of by the Defendant's counfel, for

any fubjefts to go beyond the feas, Dy. 1 65 &
296. agrees it.

And that is fufficient for the prefent purpofe,

there being a Prohibition in the Charter in queftion,

to all perfons that are not there mentioned. What
influence the King's prerogative muft neceflarily

have upon foreign trade and commerce, appears by

his frequent granting Letters of Mart and Re-
prifal ; Thefe are not -allowed of by the Law of

Nature, Civil or Common Law ; for thereby no

man is bound by another's aft, without his confent,

but by the general confent of Nations, bumana ne-

ceffitate exigenle. The King only has the power of

making leagues and truces with foreign Princes,

upon which only all foreign trade does depend ;

and thofe leagues are made upon fuch terms and

conditions, and under fuch limitations, as both

Piinces think -fit: Many inftances to this purpofe

were alfo cited by Mr. Attorney, to which I refer

myfelf -,
and the differences that arife from Mer-

chants beyond the feas, are to be determined ac-

cording to thofe leagues, and cannot be decided by

the municipal laws of this Realm, which cannot be

put in execution in foreign parts.

Fourthly, The King is abfolutely Mafter of war

and peace ; which he could not.be, in cafe he had

not a power to lay reftraint upon his own fubjefts

Vol. VII.

in relation to foreign commerce ; fince eo ipfo, tha.t

war is proclaimed, all publick commerce is prohi-
bited : and the counfel that argued for the De-
fendant, admitted, That the King might prohibit

his fubje6ts to go or trade beyond the feas in cafes

of wars or plagues. How ftfangely prepolterous

then would it be for a man to imagine, that the

King fhould have an abfolute power of war and
peace, and yet be denied the means to preferve the

one, and prevent the other ! Is not that therefore the

great reafon why the King is at fo great expence
in maintaining ambaffadors and envoys in all the

trading parts of the World, without which we
fhould be in a perpetual ftate of war? Would ic

not be monftrous, that when the King is entered into

league with any fovereign Prince, in a matter of
trade very advantageous to his People, to have it

in the power of any one of his fubjefts to deftroy it ?

As for jnftance, fuppofe a league between our King
and the Emperor of Morocco, for a trade to Tan-
gier, were made upon condition, That no Eng-
lijh Ship coming there for commerce, fhould be a-

bove a hundred ton, and a fleet of merchant (hips

within that condition, were in Port at Tangier;

and Mr. Sandys, with the fame obftinacy as he feems
to appear in this cafe, fhould have gone with a Ship

of above a hundred ton to Tangier; that would
have been an abfolute breach of the league, we
fhould have been immediately in a ftate of war,
the merchant-fhips and goods abfolutely forfeited

to the Emperor by the law of Nations, and they

and their families thereby undone, without any re-

medy, till Mr. Sandys fhould be pleafed to return

into England; and alfo bring with him an eftate

fufficient to make them a recompence : and then

alfo perhaps it would be difficult to contrive fuch

an aftion in our Law, to compel Mr. Sandys to do
it. Bcfides, the King" has no other way, if his am-
baffadors and minifters in foreign parts cannot pre-

vail that right fhould be done to his fubjefts ; or if

Mr. Sandys's interloping Ship, and all its cargo, had
been wrongfully taken away from him by any fo-

reign Prince, but by the King's declaring of a war,

and compelling them to make reftitution by force ;

the confequence whereof will affeft more than fo-

reign traders, who would be then coticerned, both in

their perfons and purfes ; and it would be very hard

for all the King's fubjefts to lie under the'burthen and
charge, and the profits and advantages accrue only

to a few. And here by the way I think it not im-
proper to take notice of an objection that was made
by the defendant's counfel, of the unreafonablenefs

that the King fhould be entrufted with this prero-

gative ; for as well as he may reftrain perfons tra-

ding to the Indies, he may alfo reftrain them
from trading into any other part of the World.
The very objeftion feems to carry an unfavoury, as

well as unreasonable miftruft in a fubjeft to his

Prince. For as it is a maxim in our Law, the King
cannot be prefumed to do wrong; and lam furc

the conftant practice of our prefent King has not

given us the leaf!: umbrage for fuch diffidence ; and

I- think I may truly fay, we are as fafe by our

Prince's own natural inclinations, as we can be by
any law in this particular. The King has the abfolute

power of pardoning all offenders, by his inherent

prerogative, which an Aft of Parliament cannot de-

prive him of, the cafe of murder is a full inftanceof

C c c c that

;

* Rol.'s Abr. 2. fo. 214. The Commons pray leave to export and import foreign Goods at their pleafure, except Goods of the

Staple, ncKwUMandirg any Proclamation to the contrary, liejp. Le Roy watt efire advife furfin Counfel.
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that ; nor was that prerogative ever difputed in

any age, tho' never fo troublefome ; faving in that

fingle cafe of the Earl of Danby, and that without

any reafon, that I could ever hear of. Is it therefore

to be objected and prefumed, that the King will

pardon all the traitors, murtherers and robbers, and

other felons, and make ufe of his prerogative to let

all malefactors efcape ?

The King is the fountain of honour, as well as

of juftice, and in virtue of that prerogative, may
ennoble as many of his fubjefls as he pleafes ; and

thereby exempt them from arrefts, and other com-
mon proceffes of the Law, by means whereof men
do more fpeedily recover their juft debts, and have

redrefs for injuries. Is it therefore to be prefumed

the King will make fuch a glut of noblemen, be-

caufe he may do it ? And as this is againft his

inclination, fo certainly it is againft his intereft, to

make fuch Grants as the defendant's counfel feem

to fear ; for it is more for the King's benefit than

it can be for his fubjefls, the greater the importa-

tion of foreign commodities is; for from thence

arife his cuftoms and impofitions, thofe neceffary

fupports of the Crown : and therefore in foroe

fenfe the King is the only perfon truly concerned in

this queftion ; for this Ifland fupported its Inha-

bitants in many ages without any foreign trade at all,

having in it all things nt-ceiTary for the life of man.

Terra fuis contenta bonis, non indiga mercis, fays

the Poet. And truly, I think, if at this day moft

of the Eaft-lndia commodities were abfolutely pro-

hibited, tho' it might be injurious as to the profit of

fome few traders, it would not be fo to the ge-

nerality of the Inhabitants of this Realm. And
therefore as I have offered thefe. few inftances to

prove the King fliould have fuch a prerogative

;

in the next place I come to fhew, that the Kings of

England have txercifed this their prerogative in all

ages : and as the King has the power of reftraint

of foreign trade, fo he is the only Judge when,

it is proper to ufe that power, which feems plain-

ly to be for the fame reafon. And I think Mr.
Williams's remark of the difficulty of this cafe,

that it fhould neceffitate the King to call a Parlia-

ment toaflift him with power to determine this quef-

tion, is not to be palled by without fome obfervation.

God be praifed, 'tis in the King's power to call

and diffolve Parliaments, when and how he pleafes ;

and he is the only Judge of thefe Ardua Regni,

that he fhould think fit to confult with the Parlia-

ment about. And Mr. Williams would do well to

fave himfelf the trouble of advifing the King of

what tilings are fit for him to confult with his Par-

liament about, 'till fuch time as he be thereunto

called. But it hath been too much praflifed at this

and other bars in Weftminfter-hall, of late years,

to captivate the Lay Gens, by leffening the power

of the. King, and advancing, I had almoft faid,

the prerogative of the People : and from hence

comes the many mifchiefs to the King's fubjefls in

parts abroad, by making the power of the King
thought fo inconfiderable, as tho' he were a mere

Duke of Venice, being abfolutely dependant upon

his Parliament. Would it not be mightily for the

honour and dignity of the Crown of England,

think ye, that the Emp.ror of Fez and Morocco,

or any Prince of the remote parts of the World,

fliould be told, That Mr. Sandys, one of the King

of Great Britain's fubjects came into the Emperor's

Territories againft his Prince's confent, and that

he had no power to hinder him unlefs he would

confult with all his Nobles, and the Reprefentatives

of all his common fubjefls, to affift therein ?

Would not the Emperor believe Sandys to be the
greater Prince of the two ? But tho' fuch fort of
declamations are fo much for the fervice of the

Crown, and for the honour of the Kingdom, as

they would have it believed ; yet I think they have
the fame tendency of duty and fervice to the King,
with fome other matters that of late have happened
amongft us,t;/'z. Some have been fo concerned, as

well for the fafety and fecurity of his Majefty's fa-

cred Perfon, and to make him formidable to his

rebellious fubjefls at home, as to defire that his

guards might be difcharged, becaufe it looked as

though he defigned to rule by a ftanding army

;

and to fhew their tendernefs to his facred Life,

would have him removed from the afiiftance of
evil counfellors, as they called them ; and put him-
felf into the hands of affafTinates, as tho' one mur-
dered Prince were not fufficient to fatisfy that piece

of ftate-policy, in one and the fame age. And in

order that he might have fufficient to fupport the

neceffity as well as the dignity of a Crown, which
all good fubjefls are zealous for j fome, of late,

have induftrioufly endeavoured to have prevented
him from being able to borrow any money upon
the credit of any part of his revenue, a privilege

that the meaneft of the perfons concerned in that

queftion, would think themfelves highly injured to

be debarred of.

Thefe and the like attempts, if not prevented,

will render the King and his Government low and
defpicabre in all other parts of the World : And as

for the inftance between a Denizen and a man na-

turalized, I think it rather makes againft, than for

Mr. Williams's conclufion, as to the main queftion.

For tho' the King cannot naturalize a man, and
thereby give him inheritable blood, as a natural-

born fubjefl to inherit lands ; yet he may make an

Alien a Denizen ; and by that means he becomes
to have as much privilege as any of .the King's na-

tural fubjefls hath, as to trade and commerce,
which is the only queftion now'before us : And I

cannot help being of opinion, that this Kingdom
was in greater regard abroad, and the Inhabitants

thereof more profperous at home, when the pre-

rogative of the Crown was more abfolute than now
it is : therefore it is our duty as good Judges, as

well as good Subjects, to endeavour to fupport it

as much as we can by Law. And fo I proceed to

mention fome precedents and authorities, whereby
the Kings of England have in all ages exercifed this,

part of their prerogative, of reftraining, difpofing

and ordering matters of commerce and foreign

trade, by Royal Licences, Charters, and Difpen-

fations.

And herein I fb.aH content myfelf with as much
brevity as I can, only in producing fome few of
thofe many inftances, which were with great care

and induftry found out by Mr. Attorney, and Mr.
Sollicitor ; and by them fo learnedly and properly

applied to the cafe in queftion.

1. Therefore it has been well obferved, that the

Staples, which were the common and publick

Marts for all Merchants to refort to, were firft e-

refted by the King's prerogative, without any Aft
of Parliament; as it doth plainly appear by the

feveral Afts of Parliament mentioned at the Bar,

either for fetting the places, or enlarging the com-
modities that were permitted to be brought to the

Staple; for furely in all times, when the Staple

was.
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was fixed in the dominions of any other Prince, that

muft be done by league ; which none can make
but the King. To inftance one authority for all,

the Stat. 2 Ed. 3. cap. 9. exprefly fays, It is entitl-

ed, That the Staples beyond the feas, and on this fide,

ordained by Kings in time paft, &c. Mr. Attorney

and Mr. Sollicitor cited feveral Records, and other

Acts of Parliament, that allow this to be the

King's prerogative abfolutely ; which 1 (hall only

name, they having opened the particulars at large,

viz. Vicefimo E. 3. Plac. Pari. Rolls Mr. fol. 108,

130. Oclav. E. 3 num. 20. 27 E. 3. cap. 1. 43 E. 3.

c. j. 47 E. 3. N. 17. Prim. R. 2. N: 98. with

many more ; which did not only licenfe Merchants

to repair to their feveral Staples, but proliihited

them from carrying their ftaple commodities to any

other places, and the feveral Acts of Parliament

made touching the Staple, only inflicted greater

forfeitures upon the perfons offending, more than

the King by his prerogative did inflict ; but neither

added to, or diminifhed any part of the power of

the Crown : the truth whereof will alfo farther ap-

pear by the confent of the Parliament, plainly de-

clared in feveral Statutes following, viz. 2 H. 5.

c. &. 2 H. 6. c. 4. 8 H. 6. c. 17, cjf 27. by which,

and feveral other inftances, both by Mr. Sollicitor

and Mr. Attorney, I do conceive it does plainly

appear, that the Statute of 2 Ed. %.c. 9. Nona Ed. 3.

c. 1. decimo quarto Ed. 3. c. 2. the Stat, of decimo

auinto Ed. 3. mentioned in the Defendant's Plea^

decimo 8 Ed. 3. c. 3. which the Defendant's coun-

fel have much infilled on, for the opening the li-

berty of trade, only concerned Merchants of the

Staples ; and by the Acts of Parliament made rela-

ting to that trade, fince particularly mentioned by

Mr. Attorney j Hand now repealed.

And tho' the place of the Staple, as well as the

commodities, were afcertained by Acts of Parlia-

ment, yet the King granted to merchants, licences

to trade elfewhere ; which prerogative is allowed of

by Acts of Parliament, and other' authorities in

our Books : for inftance, amongft many others,

the Stat. 8 H. 6. 21, 22 Hen. 6. c. 4. 15 Hen. 6.

c. 3. 27 H. 6. c. 1. 1 H. 7. fol. 3. A- 13 Ed. 4.

fol. 3. /. 5. E. 4. 33.

And as the King, before thofe Acts of Par-

liament mentioned, ordered the merchandizes of

the Staple ; fo all other foreign trade, not taken

notice of by Acts of Parliament, were begun and
abfolutely difpofed of by the King's prerogative ;

for as my Lord Coke, in his Comment upon Mag.
Chart, c. 30. does truly obferve, That by Merca-
tores there, only is meant Merchant-Strangers •,

for as I faid, I do not find that any of the fubjects

of this King meddled in foreign trade, in many
years after the making of that Act : The firft in-

ftance I meet with, is in Malin's Lex Mercatoria,

fol. 1
50." of the fociety of Merchants, which is the

Staples Adventurers, made by a Grant from
K. Ed. 3. and were called the Brotherhood of St.

Thomas a Beckct of Canterbury, 'till the time of Hen. 7.

who confirmed their Charter, but changed their

name to that of Merchant Adventurers, by which
name they continued a corporation.

And that the King did fhut -and open foreign

trade at his pleafure," by many inftances mentioned

by Mr. Attorney and Mr. Sollicitor, does farther ap-

pear, 33 Hen. 3. mem. 1. 2 E. 3. pars fecunda

memb. 35. 3 tiev. 3. N. 33. Rolls Prerogative 170,
fcP 214. before cited, prima H. 5. 41. decimo obla-

VOL.VII.

vo H. 6. N. 60: and the Stat, of 1 2 H. 7. c. 6.

which I have caufed to be fearched. And in Plow-
den's Commentaries, in the great Cafe of Mines
Royal it is fet down as a Rule, That ancient Char-

ters and Grants of the Crown, are the beft eviden-

ces of the Prerogative. Phil, and Maty erected the

corporation of Ruffia Merchants, by Charter, with

a prohibition to others, with the like conditions with-

in mentioned in the Charter at the Bar •, and was
afterwards approved of in Parliament, in 8 Eliz.

and the forfeiture mentioned in the Letters Patenc
made more effectual; And as Mr. Attorney did

truly obferve, that when Calais was taken, and
thereby the Staples unfettled, Queen Elizabeth

thought, according to the precedent of the Ruffia

and other Companies, it was moft advantageous for

the carrying on of Trade and foreign commerce, to

erect focieties and corporations ; which was well

approved of in thofe times, and fo has continued
ever fince undifturbed, until this prefent queftion ;

which I fhall more particularly infift upon, when I

come to difcoiirfe of the next Head.
And here by the way, I fhall only remember,

that there were many Records and Books cited by
the counfel at the Bar, to prove the difference be-

tween alien enemies, and alien amies ; and how
thefe infidels are in law looked upon as perpetual
enemies, and the many cafes that were cited about
the Jews, arid others, I think will not be neceflury

to be farther infifted upon; for I conceive ihey
. do not concern the queftion that is now before us.

For were not the Charter now in queftion, in being,

it would be worth while for Mr. Sandys to confider,

how far he might be obnoxious to punifhmenr, for

trading with infidels, who are in law called per-

petui inimici. And therefore I conceive, it is as pe-
nal for any of the King's fubjects to trade with
infidels, who are alien enemies, without a royal

licence, as it is to trade with alien amies, contrary

to a royal prohibition. And I cannot conjecture

how he will avoid this rock, notwithftanding his

pretended fkill in navigation, without making ufe

of this Charter as a fafeconduct to him, by impli-

cation ; though he feems here fo much to ftrug-

gle againft it : and how far that would prevail
for his benefit, may be alfo confidered. But as I

faid before,

4. The true queftion is, Whether this be a good
Grant to the Plaintiffs, of a fole trade to' the Indies,

were the Inhabitants thereof chriftians or infidels,

exclufive of others ?

And therefore I proceed to the next ftep, That
though unlawful engroffing, and Monopolies, are

prohibited by the laws of this, and all other Na-
tions •, yet I do conceive, that the Charter now in

queftion, of a fole trade exclufive of others, is no
fuch unlawful engroffing, or Monopoly, but is

fupportcd and encouraged, as conducing to pub-
lick benefit by the Law, Practice and Ufage, of this

and other Countries. And herein by the way, though
the word Monopoly, or Engroffing, generally fpoken
of is odious in the eye of our Law, yet fome
Engroffings, and fo fome Monopolies, are al-

lowed of in our Books ; and fo I defire to be
underftood, when I fay a lawful or unlawful Mo-
nopoly, or a lawful or unlawful Engroffing. And
in as much as this is the great, .and as I thjnk,

the only objection that either hath, or can be made
againft the prefent Charter, I fhall be the more
particular in giving my opinion therein ; with

C c c c 2 the
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the reafons and authorities that have induced me
thereunto.

I premife only this, that in all thofc Countries,

where focieties of trade are erefted by the fupreme

Power, exclufive"of all other?, as the cafe at the

Bar, Monopolies are forbidden •, and are as fevere-

]y punifhed by their laws, as they can be by the

Common and Statute Laws of England, (viz.) in

Holland, Germany, France and Spain, &c.

And fo wherever the Civil Law prevail?, Mo-
nopolies are punifhed with confifcation of Goods,

and banifhment. C. de Monopolies &f Cenf. forenf.

part i.fol. 497.
Now though Monopolies are forbidden, yet that

cannot be underftood to be fo univerfally true, (as

no general Law can ever be) that it fhould in no

refpect, and upon no occafion or emergency what-

foever, admit of any exception or limitation.

The exceptions thereof may be fuch as thefe :

1. Though no private Perfons can have the fole

trade to themfelves, by their own private authority,

yet this may be granted to a publick fociety, by

the prerogative of the Prince ; if,

2. It be upon good caufe, and for the publick

advantage of the Kingdom.

3. From the neceffity of beginning and carrying

on fuch trades and foreign commerce, which can be

only done by Companies and Societies.

3. Such Companies and Societies ought to be

continued and fupported upon the natural equity

and juftice, that no other perfons fhould be permit-

ted, either to reap the profit, or to endanger the

lofs of what hath been begun, and been carried on

by them, with great hazard and expence.

Now in as much as foreign trade can never be of

advantage to this Kingdom, except the ballance be

kept equal between this and other Countries ; which

can never be done, but by keeping up to propor-

tionable rules for the regulation thereof, with the

other Countries : And becaufe, as I faid before,

the municipal laws of this Realm feem too fcanty

For that purpofe, I will therefore firft confider how

this queftion ftands, as to the Law of Nations ;

and then how it is confidered by our Law, produ-

cing authorities in both to make good my affertion.

And becaufe I thought the former more natural and

effectual for the decifion of this queftion, made me
more inquifitive than otherwife I fhould have been.

Cujacius lib. 16. Obfer. 23. diftinguifh.es inter

Monopolia licita & illicita.

Licitum Monopolium, fays he, eft, fi certis perfo-

nis velquod potius eft certo Collegia concefferit Prin-

ceps ut ei folijusjit vendenda certamercis ; and there-

fore recites a law of the Emperors fheodofius and

Valentinian, by which certain Governors of Com-
merce were appointed ; EdiSlali Lege fancita, ut

nulli Mercatori nifi ad defignata loca temporibus pra-

Jiitutis ad negotiationis fua fpecies diftrahendas pajfim

liceret accedere.

Carpzovius, in his decifions before mention'd,

lib. 2. Decif 105. N. 13 & 14, makes this no

new cafe ; Et certe (non eft novum) modum com-

merciis (qua tamen Uberrima ejfe debent) poni ex caufa

nimirum publica utilitatis vel neteffitatis, ex quo Mo-

nopolia alias prohibita jurefubjiftunt.

And again, Exempla baud rarafunt ubi neceffitate

& Edidto principis Monopolia quandoque probari

:

Commercia ad certas Perfonas & Loca reftringi yi-

demus.

Idem, Decif. 4. N. 10. fcf N. 13. Nimirum Exer-

eitium ac permiftio Monopoliorum a Principis arbiirio

dependet, &c..Scacca de Commerciis Q. y.fol. 301.

N. 15. Hcc non procedit in Monopolio, autoritate

Principis five Reipub. contraElo, quiaficut monopolia,

privatd autoritate conlracla Reipub. funt perniciofa .-

Ita hac qua Legis Autoritate, ex jufta ccntrahuntur,

Caufa Reipub. valde utilia funt.

Grotiusde J. B. & P. lib. 2. cap. 1 2. Sett. 16.

Monopolia non omnia cum Jure natura pugnanl : nam
pojjunt interdum a fumma potejtate permitti, jufta de

caufa &? pretio.

He gives amongft others thefe two Examples :

1. From the Hiftory of Jofepb, when he was
Vice-roy in Egypt ; which is, fays he, an illuftrious

inftance of this matter,

2. That under the Romans, the Alexandrians had
the fole trade of all Indian and Ethiopick commo-
dities.

So Thuanus, lib. 32. gives an inftance of a Grant
from the French King, Ann. 1604. for the fole trade

into Canada, or New France; for which he gives

this reafon, Ne gravis ejfet arario ad fublevandos

navigationis illinc inftituta fumplus.
Which I conceive will go a great way in fupport-

ing all fuch trading companies as cannot be begun
but by a publick expence.

C. de monopoliis, the prohibition is exprefsly li-

mited, Nifi Privilegium vel alia confuetudo in uti-

litatem publicum vergens refiftat.

Mercatura eft res indifferens, in qua Magiftratus,

vel in vetando, vel permittendo fuam pro Commodo
Reipub. poteft interponere autoritatem. Salmaf. de

Fan. Trapezit.fo. 236. Hoc fclum permijfum eft Regi
^ut poffit prohibere, ne aliis vendat falem. Alciat. in

Q inter publica 17. in Fin. F. de Verb. Sign, as it is

at this day pra&ifed in France, Thuan. lib. 5.

Sic in Sale Vendenfi, Monopolia etiam hodie in I-

talia licite exerceri e Superiorum pzrmijftone. Scacca

de Mercat. part. 4. N. 30.
Sic in Repub. Lubecenfi, certis quibufdam Merca-

toribus ob pradiSias rationesjus coquendi facchari, £s?

falls fpeciali Privilegio concejfum eft. Marguard. lib.

4. c. 7. N. 29.

And then as to the ufage :

Hac eft communiffrma omnium, nullo prorfus re-

luclante DoiJorum fententia, quodjura t ujujmodi Em-
poraha & Regalia pojfunt acquiri non modo per Con-

ceffionem fummi Principis, fed etiam Confuetudine i£

Prafcriptione. Lejfius de Juftitia, lib. 2. c. 22.

Bub. 2i.

By the Imperial Laws, commerce and traffick

have received feveral other limitations ; fometimis
the fubjects of the Empire have been forbidden to

trade to certain places, particularly named ; and
in general by other conftitutions, . forbidden to ex-

port coin, gold, or arms, to any of the barbarous

Nations.

And that the law or cuftom of Nations is fo, the

practice does evince.

And firft in Germany, where the Law prohibi-

teth all Monopolies ; yet fee how the Law there

ftands in refpecl: of our cafe.

Circa Monopolia autem, qua exercenlur adverfus

Cives, obfervandum, non effe illicitum, fi non cuivis

quodvis negotiationis genus exercere conceditur, jed

illis duntaxat qui ad idem exerceidum juxta infti-

tuta Civitatis fibi jus quafiverunt, quemadmodum in

rebus pub. Europais tecla quadam praftitiffe oportet

eum, qui Mercatorium aut opificium aliquod tot/ere

vult.

This as to Corporations.

As
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As to trading Societies thus :

Sed Es? fieri pet eft, ut a fumma poteftate Societati

mercatorum indulgeatur cerium genus Mercium & e'er-

lis loch advebere, exclufis reliquis, cujus privilegii

cencedendi varia pojfunt ejfe caufte.

I. Nam Commercia qua ad loca remotiffima inftitu-

erentur, priufquam rite ftabiliantur magnos rcquirunt

fumptus, & uncipili evenlui initio funt obnoxia ; ergo

Autboribus talium Commerciorum cavendum eft, tie quod

ab ipfis conftitutum magna cum periculo, &? fumptu

funt, alii gratis intercipiant.

II. Ac praterei ejufmodi Societates privilegiata opi-

bus fuis Reipub. exigente necejfttate, felicius pojfunt

quam fingula fuccurrere.

III. Videntur ettam meliori fide Commercia trailari,

ac majorem Copiam Mercium hoc modo pojfe advehi,

neque de tot fraudibus e? compendiis cogitare neceffum

babent, quorum lucrum in commune velut ararium re-

daffum aqualibus portionibus diftribuitur.

Puffendorff dejure Natural & Gentium, lib. 5. fol.

655-
A learned Author does more at large defcribe it.

It has been a queftion fometimes debated, whether

the Society entered into by the Hanfe Towns were

not againft Law, Quippe quod Jpeciem Monopolii pr<e

fe ferre videtur, ut certis locis merces emant confeede-

rati qua rurfus pretio eo, quo volunl, vendant.

This is the fame objection now made againft the

Charter at the bar.

But the anfwer given was twofold, and will come

home to this cafe.

I. That the Emperor Charles IV. has given his

approbation, and made it lawful by his authority.

II. That they had continued in poffeffion of this

Society fo long, that now the length of time (toge-

ther with the Prince's confent) removed all doubt

whatfoever ; Carpzovius de lege Regia Germanorum,

cap. 6. feci. 10. And the Charter now in queftion,

and other Charters of like nature granted by the

Kings of England, which I (hall have occafion to re-

member by and by, remained undifturbed without

the leaft interruption, as long as this Society did be-

fore this queftion was ftated.

And though, according to the rules of our Laws,

fuch a length of time does not obtain the credit of

a prefcription ; yet by the Law of Nations, and the

practices of all other countries, which are only

adapted for this purpofe, it is otherwife. Prafcrip-

tio enim tarn longi temporis vim legis obtinet, imo tollit

omne vitium.

Prafcriptio temporis immemorialis, qua privilegiata

eft, &ex vitiofo etiam titulo dominium £5? jus tribuit,

cmhlflue Solemnitates, etiam extrinfecus, negotio accef-

fijfe prafumit tanti temporis Antiquitas, num. 1 o. »,

Atque omnem Monopolii refpeffum confueludo Immemo-

rialis vel Cafarum approbatio excludit, n. 10. 26.

Quia confueludo Immemorialis Cafarum fcitu £5?

conceffu hac amiqua Societas fulcitur, omnis Monopolii

refpeSus etiam minimus laferat. Marg. lib. 4. cap. 7.

»• 5°-

And as thefe Hanfe Towns were one of the firft

Corporations of trade I have read of, fo was it

thought the intereft of England to fupport and en-

courage them. I find above fixty (fome fay eigh-

ty) Towns and Cities united their Stocks, making

Lubeck, Brunfwick, Dantzick, and Cullen, the chief

places of their refidence ; and fo great was their

trade and credit under that conftitution, that many
Princes granted them large privileges, and they

kept Courts by their Deputies and Councils at

Bergen.

By the Laws of Spain, all Monopolies are for-

bidden, and under the fame penalties appointed by

the Civil Law: yet there alfo a right may be acqui-

red to a fole trade, by licence obtained from the

King, or by Prefcription.

Quinta partida Tit. 7. leg. 2. membris hoc Cowmer- -

cium Maritimum exclufu cateris ad 20. annos concede-

retur. Neque ul/a re fe magis prodidit Imperii odium

Batavica noftris diebus, (Deo ita volente) conftiluti

magnitude, & felicitas, quam Navigationum in Indias

Orientales fufceptarum conftantia £s? fucceffus, ad quas

ut arario parceretur, Societates inftituta, cautumque

tandem, ut fub unam Societatem omnes coirent, quod

alioqui experiment conftiliftet, Aromatum pretia ab

Infularis ob emptorum frequentiam augeri, & cum alii

aliis pravertere, i*? lucrum ad fe aliorum damns deri-

vare fatagerent, ubi concordia maxima eft opus, amu-
lationum & diffidii femina fpargi.

I come in the next place to make it appear, that

as the Law of Nations, and the practice of all

other countries, warrants the like Grants and reftric-

tions with the cafe at the bar ; fo I conceive this

Charter of fole trade to the Indies, excluding others,

is neither oppofed by the Common Law, or prohi-

bited by any Act of Parliament ; but is fupported

by both, as will more evidently appear by the prac-

tice and conftant ufage in all times.

Therefore, tho' ingrofling be a crime, odious in

the Law, and punifhable, yet all manner of ingrof-

fing is not.

Therefore in the cafe of foreign trade, which is

only applicable to the cafe at the bar; it was re-

folved by all the Judges of England, 3 Inftit. 196.

That Merchants may buy beyond fea in grofs, and

fell here again in grofs alfo. I fay, that all Mono-
polies are not unlawful. Generally fpeaking they

are, and therefore, 1 will admit the defcription of

an unlawful Monopoly, made by my Lord Coke, 3
'

Inftit. 181.

A Monopoly is an inftitution or allowance by the

King, by his Grant, Commiffion or otherwife, to

any perfon or p'erfons, bodies politick or corporate,

of, or for the fole buying, felling, making, work-
ing, or ufing any thing ; whereby any perfon or

perfons, bodies politick or corporate, are fought to

be reftrained of any freedom or liberty they had be-

fore, or hindred in their lawful trade.

Now if the fubjects of England had not before

this Grant, a freedom and liberty to trade to the

Indies, againft the King's royal pleafure, the Char-

ter at the bar will be no Monopoly within that

rule.

Now that they had no fuch liberty hath been fuf-

ficiently proved by the feveral prohibitions men-
tioned before ; and the many more inftances there-

of, cited by Mr. Attorney, and Mr. Sollicitor ; and

it would be very ftrange, that the King might pro-

hibit Foreigners from coming here into England,

and not prohibit his own fubjects from going into

foreign countries.

And it is not denied, but if the King fhould pro-

claim a war with the Indians, that then it would

be a prohibition to all his fubjects to have any com-
merce with them ; nay, and he might continue that

war as long as he pleafes ; and by that means all

his fubjects would be as well prevented of any of

the commodities of that country ; and alfo of ex-

porting any of our commodities thither. So that

furely this Charter, with thefe reftrictions, is much
better than a total exclufion ; and therefore foreign-

trade is not like our home trade, to which the word
Monopolies
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Monopolies is properly applicable ; for that cannot

be totally excluded for any time, tho* never fo

fmall, by any Act: of Prerogative.

Object. Ay, but, fay the Defendant's Counfelj

tho' the King can by his prerogative prohibit all

trade to any country, upon fuch great emergencies

as war and plague, &c. yet to grant liberty to

fome, and exclude others^ that makes the Grant

at the bar be thought a Monolopy. Which is flill

begging the queftion ; for if the King by his pre-

rogative, have the power of reftraining and difpo-

fing foreign trade, where Acts of Parliament have

not interpofed ; as by the precedents already cited,

I conceive clearly he has, as inherent to his Crown
;

therefore, as he may reftrain all, fo he may reftrain

any part by the fame parity of reafon.

If the King proclaims a war with any country,

which is a general prohibition of trade, and fhould

order that John a Style, or a dozen or any greater

number of his fubjects, &c. and give them inftruc-

tions to treat for a peace, and the perfons fo ap-

pointed fhould carry or, a trade -, would not Mr.
Sandys, do you think, have as much reafon to mur-
mur, that he was none of thofe Ambaffadors, as

he has now by being not comprized within the

Charter ? And would it not be thought an arro-

gancy and faucinefs in him, to demand an account of

the inftruction given by the King to fuch Ambaf-
fadors ? Or durft he trade there till a peace were

proclaimed with that country ?

And the glofs of that Law fays, Mercatores non

faciant inter Monopolium de re non vendenda nifi pro

certo pretio, vel de non exercsndo qfficium nifi per eos

recipiatur Officiates & Socios : Pofjunt tamen bac fa-
cere cum conjtnfu 13 fcientia Regis ci? contra facientes

perpetuo exulabunt, & eorum bona Regi applicantur.

Ex privilegio ergo Regis pojfuntfimiliter & confuetu-

dine vel prafcriptione, quia quod privilegio acquiri-

tur, etiam prafcriptione acquiripoteft.

And there quotes ubi dicitur, quod potefi concedi

privilegium ; quod quis folus pifcetur in certa parte

Maris, cff ahispotejl prohiberi.

In France Monopolies are prohibited alfo, Sub

pana Confifcationis corporis ti? bonorum indicl. Conjl.

Fr. 1. Art. 191.

Notwithstanding which, there are eftabliihed fe-

veral Corporations for trade ; I will name but two.

Anno 1657, the French King makes a grant of the

fole fifhery in his Dominions, to a Society, exclu-

ding others upon pain that Interlopers (hall incur the

penalty, de Confiscation, des Vaiffeaux & Merchan-

dizes fe? de dix mille Livres d' Amende. Aytz. vol.

4. pag. 207. And in the year 1664, the Eajl- India

Company by his declaration, with an exclufion to

all others, like our Eaft-India Company, page

74, 75-

In the United Provinces, the Laws againft Mono-
polies are the fame, yet there always were feveral

trading Corporations exclufive of all others. 3 June
162 1. in the Charter of the Dutch Weft-India Com-
pany, it is granted thus •, And in cafe any one fhall

go to, or negotiate in any of the aforefaid places

granted to this Company, and without confent of

the faid Company ; it fhall be upon pain and for-

feiture of fuch.fhip and goods, as fhall be found to

trade in thofe Coafts and Places, which being pre-

fently and on all fides, on the behalf of the faid

Company, fet upon, taken, and forfeited, fhall

be and remain to the ufe of the faid Company. Aytz.

vcl. i- p. 62. feiJ. 1.

"And in cafe fuch fhips or goods be fold, or fly

into lands or havens, the Riggers and Part Owners
thereof fhall and may be diftrained to the value of
the faid fhip and goods.

That the aforefaid Company fhall within the faid

limits make Governors,. Officers of War and Ju-
ftice ; and for the other neceffary fervices for the
prefervation of the places, and maintaining ofgood
order, policy and juftice, and the advancement of
their trade fhall appoint, difpofe and difplace, and
fubftitute others in their places, as they fhall find
their affairs do require.

All fhips coming to any place where the Com-
pany have their Garrifon and Government, fhall

not tranfport thence any men, goods or money,
without leave and confent of the Council, upon the
pain and forfeiture of fix months wages, &c.

In the Grant to the Dutch India Company, 20
Mar. 1602. that no body, of what quality or con-
dition foever, fhall for the fpace of twenty-one
years, pafs Eaftwards of the Cape of Good Hope,
upon forfeiture of fhips and goods, Aytz. 1 vol.

fol. 157.
That the faid Company may appoint governors

and officers of war and juftice, and for other necef-
fary fervices, for the prefervation of their places and
maintenance of good order, policy and juftice.

The faid officers to take the oath of fupremacy
to the States-General -, and of fidelity, as to what
concerns trade and traffick, to the Company.
And afterwards, the 9th of Sept. 1 606. a Placaerl

was publifh'd, that no body, directly or indirectly,

fhall pafs or trade beyond the Cape of Good Hope,
upon pain of death, and forfeiture of their fhips or
goods, which fhall be found to have done or to do
fo. And tho' they fhould abfent themfelves out of
the United Provinces, yet the fentence fhall go on,
and be decreed and executed, with the prefent con*
fifcation and felling of their goods, actions and cre-

dits.

Idem, page 158. and furely the Dutch have been

always by us efteem'd, as our greateft and moft
dangerous rivals in trade.

And as for the reafon and neceffity of eftablifhing

this way of trading by Companies, fee the judgment
of Thuanus, lib. Hift. 124 and 130, where ma-
king mention of the Eqft-Indies, he faith thus : Di-
ver/is itineribus hujus Regionis Incolarumque Ingeniis

cognitis tanta frequentid a privatis bac ipfa Navigatio

& Commercium exercitum fuit, ut alter alterum fere
iviffet perditum. Ad obviandum itaque huic malo

vifum fuit, An. 1602. quibufdam hujus Navigatio-

ns mercatoribus, prapotentum ordinum confenfu certurn

tonftituere corpus, cujus tantummodo, &c.
The Indians being Infidels are by Jaw efteem'd

common enemies, and the opinion of my Lord
Coke in Michelborne's cafe, I think, therefore, to be

Law, notwithftanding the objections that have been

made againft it, which none of our books warrant

;

now the King by his Charter makes the Plaintiffs as.

it were his Ambaffadors to concert a peace, and Mr»
Sandys murmurs becaufe he is not one of them.

The King may grant a Fair or Market to every

fubjedt he has, but becaufe he grants that privilege

to fome of his fubjects, have the reft any juft ground
of complaint ? Becaufe the King may pardon every

offender, but will not pardon any Highwayman
now in Newgate ; muft thofe goal-birds, therefore,

think themfelves ihjur'd in their liberty and proper-

ty ? Becaufe the King granted to his town of Hull,

2 ' that
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that no other thips (hould be there freighted For fo-

reign parts, till the (hips of that town were firft

Freighted -, as he did, Rot. Clauf. 41 E. III. memb.

25. did London, Dover, or any other town of trade

complain ? Would any of thefe Gentlemen that

contend for this liberty of trade, adventure with

their fortunes to Algiers, and when they are feized

upon by the Algerinei, tell them we are Englijhmen,

and we have by the Common Law of England, and

many Statutes of our Kingdom, which fupport the

liberty of the fubject, a freedom to trade wherever

we pleafe ? Or would not they rather fay, we have

a pafs from the King of England, and rely upon

that, which prefumes treaties, leagues and truces

between Princes ; and in cafe that will not prevail,

the King will fee them righted. And in the Char-

ter that is now before us, there is a particular rc-

ftriclion and limitation of trade to any Prince in

amity with our King. Now as the conftanc ufage

and practice of other countries warrants fuch foci-

eties as thefe, fo does ours too : For as 1 faid, the

Hank Towns were fome of the firft Corporations

of trade chat we read of in hiftory ; fo was it

thought the intereft of England to fupport and en-

courage them.

King H. III. gave them great privileges and the

Still-yards for their refidence, which they enjoy'd

near 300 years, managing their trade by an Alder-

man and Council call'd, The Guild of the Hanfe, in-

groffing the trade of England for Grain, Cables,

Marts, Pitch, Tar, &c. and under that colour the

Jacobfons at this day claim feveral privileges.

It is obferved by many hiftorians, that .the molt

flourifhing trades have been begun by united Stocks

and Policies.

In this Kingdom a Patent was firft obtained for

the erecting the Staple, from E. III. before any

Aft of Parliament intermeddled in that trade, and

proceeded under feveral regulations till the time of

Qyeen Elizabeth. In the Book I cited before Ma-
lyn's Lex Mercaioria, fol. 150. fays, this Company
of Merchants are above 400 years ftanding, as that

Book reckons from J248. when the faid Merchants

obtain'd privileges of John Duke of Brabant ; and

were call'd, the Brotherhood of St. Thomas Becket

of Canterbury : which were confirm'd by King

E. III. H.IV. H.V. H. VI. E. IV. R. III.

H. VII. who gave them the name of Mercbant-

Advenlwers; and after him confirm'd by H. VIII.

E. VI. Q. M. Q. Eliz. and King James, not

without many enemies, and oppofers ; efpecially,

lays that Book, of late taxing them to be Mono-
polies and unprofitable to the Commonwealth, be-

ing that all our cloths are not drefs'd and dy'd in

England -, yet it ftill prevailed, as being thought

for the pubiick good.

And 'tis obfervable, that Queen Elizabeth did not

only confirm what was done by her predeceffors,

but augmented and greatly enlarg'd the privileges

of this ancient Company ; and confirm'd the Charter

of the Mufcovy Company, granted by Philip and.

Mary ; and let up feveral other Companies, as that

of Exeter, mention'd at the bar ; the Eajl-India

Company, and the Levant and the Eaftland Com-
pany. And altho' that ancient and beneficial Com-
pany of Staplers, was often oppofed by particular

perfons, and complain'd of as a Monopoly intrench-

ing upon the liberty of the fubject, in feveral Par-

liaments, in the time of//. IV. H. VII. E. VI. and

Queen Mary : yet all parties being heard, thefe

complaints were fully anfwer'd, and the Company's
privileges ratified and enlarg'd.

Again, in Queen Elizabeth's time, the Clothiers

having prevailed againft the Company ; the cloth-

ing countries were almoft quickly ruin'd, and re-

due'd to that extremity, that in 29 Eliz. the

Lords of the Council fent for the members ot that

Company defiring them to reafume their privi-

leges, and chearfully to proceed in their fociety ;

with afiurance of all countenance and afliftance

from the Government. And in the reign of King
James, after feveral Interlopers had endeavour'd to

deftroy the Company , the King publifiVd his Pro-
clamation to rcltore the Company to its ancient pri-

vileges.

So did King Charles], 7 Dec. 1634. reciting,

" Whereas we have taken into our princely confi-

" deration, the manifold benefits that redound to

" this Kingdom -, and finding how much order and
" government -will conduce to the encreafe and ad-
" vancement of the fame ; we have thought fit,

" with the advice of our Privy-Council, &c."
There he gives an eftablifhment to the Company,
and prohibics any to intrude upon their privileges,

upon pain of fuch puniftiments as the Star-Chamber

fhall inflict.

Since this, it may be worth confideration, whe-
ther the breaking of this Company, has not occa-

fion'd the great decay of our trade in Wool : it be-

ing agreeable to reafon, that as no Law can be ef-

fectual without Courts of Juftice to put them in exe-

cution ; nor a ftraggling army fubfift without difci-

pline : fo a ftraggling trade manag'd by particular

perfons, whilft every one ftrives to advance his own
private intereft, will ruin the trade in general, ef-

pecially fuch a hazardous trade as this to the Eaft-
Indies, which already hath been fo chargeable, and
can only be prevented by the conduct and govern-

ment of a pubiick fociety : and furely to look after

and fettle thefe matters, properly belongs to the

care and prudence of our Governors.

Now I (hall obferve, how the practice has been

both in Queen Elizabeth's, time and ever fince, and
that altho' many Charters like ours at the bar have
been granted ; and none ever demanded by a judg-
ment in Weftminfter-hall, or fo much as objected

againft, fave only that of the Canary Patenc, till

this caufe at the bar : and tho' feveral attempts have
been made both in Parliament, and in the Courts

at Weflminjlir-hall, againft Monopolies ; yet this

Charter, and others ot the like nature, were never

look'd upon under that character. For inftance,

1. A Charter was granted 2 Eliz. to the Mer-
chants of Exeter for the fole trade to France, exclu-

ding all other Merchants of Exeter not of that Com-
pany ; continued undifturbed, and prevailed againft

a great oppofkion that was made againft it in Par-

liament. King Edward VI. and King Philip and
Mary, having granted a Charter like ours to the

Rvjjia Company, which continued in peace till

the eighth of Queen Elizabeth ; when the Parlia-

ment taking notice of that Patent, thought fit to

confirm it with all the commendations imaginable
;

and was lb far from thinking it a Monopoly, that

it fays, the Commonwealth before that time had
received great advantages by it ; and grants, and in-

flicts greater and other penalties than were or could

be inflicted by the Letters Patent : and it is obferva-

ble, that there were fome Interlopers upon that

trade in thofe days, and had been liable to the for-

feitures
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feitures infiifted by thofe Letters Patent, and were

therefore forced to apply themfelves to that Parlia-

ment ; and did obtain a fpecial Provifo to excufe

thofe forfeitures, which had not that Act of Parlia-

ment been made, they had been liable to -, which I

take to be an authority full, as to the cafe at the bar.

Queen Elizabeth, during her reign, granted fe-

veral Charters of the like nature, which pafs'd the

perufal of her Attorney and Sollicker, learned men
in our profeffion. In the beginning of her reign

my Loid Chief-Baron IVefion was Sollicitor, Sir

Gilbert Gcrrard Attorney- General, and paffed thofe

Patents both to the Ruffia and Exeter. Companies.

23 Ehz my Lord Cbitf-Juftice Popham was At-

torney, and the Lord- Chancellor Egerton Sollicitor,

in wbofe time fome few fuch Charters were alfo

granted like to this at the bar. And then my
Lord Coke was Attorney-General, and my Lord
Chief-Baron Fleming Sollicitor-General, who ap-

proved thereof; and it is obfervable, that in the

43 and 44 of the Queen, the Parliament took no-

tice of many Patents of Monopolies, as it appears

by the Book, cited at the bar ; Town/end's Collec-

tions, 244, and 245. The Parliament feemed to

be as high as ever they were in any age before, and

particularly were incenfed by thofe Patents. A lift

of all were brought in by Mr. Secretary Cecil, that

were thought grievous or prejudicial to the Com-
monwealth ; and though there were a catalogue of

forty or fifty, amongft whom that of Darcy is one,

thofe Letters Patent, but provides only that the
Statute 3 Jac. fhould not by general words be
thought to impeach or deftroy them. Now had
the Parliament thought the Charter void or infirm,

they might have confirmed or ftrengthned it, as the

Ruffia Patent was ; but they concluded, that had
it not been for the Statute of terlio, the Charter was
good to all intents and purpofes : and this I take to
be full authority in the cafe at the Bar. But to pro-
ceed, the Greenland Patent for fole fifbing exclu-

five of others, granted by Queen Elizabeth, is held
good, Rolls, part. 5. fol. 3. Taylors of Jpfwich's
cafe, and the cafe of the Abbot of Wejtminfter, is.

agreed to be Law ; in Darcy's cafe, More, 673. by
Mr. Jufiice Dodderidge : and by the way he gives
good advice to all perfons that difpute the King's
prerogative ; and for the friendfhip I bear to Mr.
Sandys and others that are now in Court, and I

think need the advice, I (hall read the very words
of the Book : he that hews above his hands, chips
will fall into his eyes ; Et qui Majeftatem fcrutalur
principis, opprimetur fplendore ejus.

In King James's time, many Grants like ours
were made, but particularly in 7 Jac. the Patent
granted to the Eaft-India Company by Queen Eli-,

zabelh, was, by the advice of her Council as well as

by my Lord Hobart then Attorney-General, and
Sir Francis Bacon Sollicitor General, confirmed and
allowed with the fame claufes as the Charter at the
Bar ; and fo remained undifturbed and uninterupted

yet the Parliament nor none other complained of all King James's reign, and was not thought to be
any Charter granted to Corporations,- but they con-

tinued undilturbed. And by the way it is not

amifs to obferve, that Darcy's Patent was not im-

mediately damned in Parliament, but referred to

take its fate in Wefiminjler-hall ; the great reafon

that guided that Judgment was, the reftraint that

was put upon the home trade ; and fo it appears in

Mere's Reports 672. And thus ftood thefe Charters
;

the China Charter, the Turky Company, the Bar-

lary Company, the Guinea Company, all Charters

of fole trade, excluding others, remained in trade

during all Queen Elizabeth's time.

But in the third year of King James, was the

fir ft Aft made for opening a generaf trade to Spain,

Portugal and France, to all the King's fubjefts ;

which could not be done in Weftmir.ftcr hall, as ap-

pears by the preamble to that Aft ; nor does that

Aft call thofe Charters Monopolies, or open a free

trade to any other parts of the World, but leaves all

Charters of foreign trade, fave to Spain, Portugal

and France, to remain as they did before. And
in the 4th of Jac. cap. 9. there is notice taken

particularly of the Charter granted to the Exeter

Merchants of the fole trade to France ; and becaufe

it was thought to be damned by the general words,

of that Statute E. III. yet it is there enacted and de-

clared, that the faid Statute of Patents, neither did

nor fhould diffolve, annihilate or impeach the faid

Charter, or the faid Company in any of their privi-

leges, liberties, or immunities granted unto them by
the faid Charter, any thing contained in that general

Acl to the contrary, notwithftanding •, and from
this Act of Parliament, I obferve two things :

I. That the Parliament thought that the Charter

to Exeter for fole trade to France, exclufive of o-

thers, was for the publick benefit, and weal of that

City.

II. That the Letters Patent were good in Law,
and did not want the affiftance of an Acl: of Parlia-

ment to fupport them ; for that Act does aot confirm

any whit touched or aimed at, by the Provifo in

the Statute, 43 Eliz, cap. i.Jcft. 9. that Aft only
pointing at the Monopoly Patcntf, complained of in

that Parliament of 43 ot the Queen, which I men-
tioned before. Then comes the Statute fo much infi-

fted on by the Defendant's Counfel commonly called

the Statute of Monopolies, Stat. 21 Jac. cap. 3.

which certainly doth not at all affeft the cafe at the

Bar. Forjjrft, this Charter is not a general Grant for

the fole buying, felling, making, tiling of any thing

within this Realm, which are the very words of the

Afts : nor does this Charter give the Ecjl-India

Company, licence or toleration to do, ufe, or ex-

ercife any thing againft the tenor or purport of any
Law or Statute, which are the only things provided
againft by that Aft. But the Parliament then

feemed to take the fame general care of all fuch

Charters as this at the Bar, as the Parliament did in

o,,Jac. of that particular Charter of Exeter; and
therefore to the end that thofe words in the begin-

ning of this Aft of Monopolies, might not be
thought to extend to Charters to Corporations for

trade ; there is a Provifo, fett. 9. that that Aft fhould

not extend to any Corporations, Companies or Fel-

lowships, &c. erefted for the maintenance, enlarge-

ment or ordering any trade or merchandize, but

leaves the fame as they were before that Aft, with-

out any immutation : and it is obfervable, that the

Parliament then thought a general laving fufficient to

fupport thofe Charters that were then' in being, to

Corporations for trade and merchandize; but made
particular Provifo's tor the faving of Patents for in-

land commodities, viz, fuch as Salt, Gunpowder,
Ordnance, Shot, and the like.

So that this Company was in full pofleffion of

their privilege of fole trade, exclufive of others,

all King James's and King Charles Id's time ; till

all the prerogatives of the Crown were invaded, and

the crown'd head too was taken off by Traitors and

Rebels. But the providence of God having reftored

us
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us our King, and re-invefted him wich all his un-

doubted prerogatives, as well as reftored us to our

ancient rights and privileges, and fcarce as I may

fay warm in his Throne, but amongft the other

confederations that he had for the publick weal of his

fubjects, he confiders the publick advantage of this

Kingdom arifing by trade, and amongft them, one of

his firft thoughts arc fixed upon this Company. For

gd of April 1661, he by his Letters Patent taking

notice of the Charters of Queen Elizabeth, and

King James, granted to the Eaft-lndia Company,

and of the injuries that were done to them by the

late troubles •, with the advice of his Council, and

approbation of Mr. Attorney Palmer, and my
Lord-Chancellor Fincb, he granted and confirm'd

to them all their privileges. The zjth of May, in

the 20/A of his reign ; Lord-Chancellor Fincb being

Attorney, and my Lord-Keeper that now is, Sollici-

tor, he confirms this Charter •, and grants to the Eaft-

lndia Company other privileges, by another Charter

in the 281b year of his reignj, at which time the Lord-

Keeper was Attorney, ana Sir William Jones Solli-

citor ; he confirms the former, and grants more

privileges : and in the 15th year of his reign, by

the Charter now in queftioni pafs'd with the appro-

bation of the prefent Attorney and Sollicitor, men
of great ability in their profeffions, and of whom,
were they not prefent, I fhould fay much more }

the Charter to this Company was confirm'd with

additional privileges.

Nor has this Charter pafs'd only the approbation

of his Majefty and Council, fince his happy reftau-

ration, but the Parliament has likewife taken no-

tice of it; the Statute 14 Car. II. cap. 14. takes

notice of it to be of great advantage to the pub-

lick. The Stat, of the 2gth of this King for poll-

money, taxes them with twenty fhillings for every

hundred pound in Stock. In the great cafe between

Skinner and the Eajl-India-Company, the Houfe of

Commons defended them, even to an eruption be-

tween the two houfes.

Mr. Jenks and fome other Linnen-Drapers and

Tradefmen of London, taking the advantage of the

heats that too frequently pofieffed the Houfe of

Commons of late years, efpecially againft the point

of prerogative, did furioufiy attack the Eaft-lndia

Company, but without any fuccefs : and this Com-
pany was never affauked in Weftminfttr-hall till this

caufe at the Bar. I cannot help therefore this ob-

fervation, that as the King by his Charter 1667,

takes notice, that the Charters granted by Queen
Elizabeth and King James remain'd uninterrupted

till the late rebellion ; fo the Interlopers againft the

King's prerogative in this particular, and the hor-

rid confpirators againft the King's life, in this laft

heliifh confpiracy, firft appear'd in Weftminfter-ball

about the fame time.

As to the objections I have not yet given anfwer to,

I think they are but few : my Lord Coke's opinion,

cited by Mr. Pollexfen, 2 Inft. 540. where my Lord
obferves new things, which with fair pretences prove

hurtful to the commonwealth ; and amongft them
reckons that new Corporations trading into foreign

parts and at home ; which under the fair pretences of

order and government, in conclufiontend to the hin-

drance of trade and traffick, and in the end produce

Monopolies •, does not at all concern the cafe at the

Bar. For this Charter that hathcontinu'd for an 100
years without any interruption till of late, can neither

be thought a new Corporation, or hindrance of trade-,

and Sir Edward Coke, when he was Attorney-Gene-
Vol. VII,

ral, and paft this Charter, was as learned in the

Law, as he was when he publifh'd that Book, and
was turned out of being Chief-Jufticc, did not think

this Charter needed that caution.

As to the cafe of the Canary Patent between Horn
and Ivy, thai: cannot affect the cafe at the Bar.

I. For firft, the Judgment in that cafe was given

upon the point of pleading, and not upon the va-

lidity of the Patent.

II. That Patent was in perfect oppofition to the

Statute, 3 Jac. that open'd a free trade to Spain,

and therefore could not be reftrained by the King's

Letters Patent, but there is no fuch objection to

our cafe.

TheCounfel that argu'd for the Defendant feem'd

to allow the Charters to the Virginia, Turky and

Eaftland Companies, which are exdufive of others,

to be good ; becaufe they are manag'd by a Regula-

tion, and not by a Joint-Stock, which furcly can

make no difference: for it is a Grant of a fole trade

to them, exclufive of others, as well as the cafe at

the bar. And 'tis as hard to get into the Turky Com-
pany, as it is into this ; and may be more charge-

able : for you cannot be a member of the Turky

Company, but you muft be a Freeman of the City

of London -, and makes you liable to all the great

offices of charge in that government. But a free-

dom of the Eaft-lndia Company may be purchas'd

at a much eafier rate ; the members of the Eaft-

lndia Company are as vifible as thofe of the Turky.

And tho' it was faid, the Eaft-lndia Company were
fometimes invifible, yet were the Turky Company
infected with fo many Interlopers as the Eaft-lndia

Company have, they would not appear fo glorious

and fplendid as they now do, and as I heartily wifti

they may long continue. But the King by this

Charter has referved to himfelf a power to deftroy

and alter the whole Charter, or any part thereof^

fo as to put it into a way of regulation inftead of a

Joint- ftock, in fuch manner as he Ihall in his great

wifdom think fit ; therelore it becomes us in duty

and modefty to wait till we receive his further royal

pleafure therein. And whereas it was objected at the

Bar, becaufe the King cannot lay any impofition up-

on foreign trade, therefore he cannot reftrain it

:

I do not know to what end that objection was

made, becaufe it does not affect the queftion at the

Bar; but left it may obtvin the effect, that I pre-

fume was aim'd at, I think it not amifs to fay, that

even at this day there is much more may be faid in

the maintenance of the King's prerogative in Weft-

minfter-ball, in that cafe, than can be offer'd againft

his prerogative in this. But in as much as that and
feveral other objections againft the Charter pro-

ceeded from an unreasonable as well as unman-
nerly miftruft they have of the Crown ; I cannot

but remember that his facred Majefty was not fo

miftruftful of them. For he fince his reftauration

has beftow'd upon his fubjects more than all his pre-

deceflbrs, put them all together, fince the conqueft,

ever did. Nay, he in a moment frankly beftowed

upon us more than ever he defires he fhould be tru-

fted with again ; for by his act of Indempnity he

beftowed upon his fubjects their lives, liberties and
eftates, which were all juftly and legally forfeited

to him by the late rebellion ; the confideration

whereof will prevent all fears and jealoufies, and
promote in all loyal hearts a firm refolution to fa-

crifice their lives and fortunes, fo freely beftowed

upon us by him, to maintain the Crown and juft

Prerogatives thereof ; fo that it may have a perpe-

D d d d tual
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tual continuance in that royal Family, in a lawful

fucceffion; which I heartily pray may be fo long

as the fun and moon endures;

From what has been faid, I hope it doth plain-

ly appear, that fince the law of this Land, and the

Law of Nature and Nations, allow the power of

making Companies to manage traffick, exclufive to

all others, to be in the Prince ; that this is rec-

koned to be inter Jura Regalia ; that no Aft of

Parliament does reftrain this prerogative ; that the

practice of all Europe has been accordingly ; that

particularly fuch companies have been erected in

England*, and thofe companies have been in quiet

pofieffion of their privileges, for fuch a number of

years ; that they have pafted the approbation of

many learned men •, that they have been thought for

the publick advantage of the Nation, by fo many
Kings and Princes, with the advice of their coun-

cil both in and out of Parliament ; that all Statutes

and Authorities of Law that we can meet with in

our Books affirm it, and none that I can meet with

oppofe it 5

That the Eaft-India Company have folely run the

hazard, and been at great expences,

In difcovering places,

Erecting Forts, and keeping Forces,

Settling factories,

And making leagues and treaties abroad ;

It would be againft natural juftice and equity,

(which no municipal law can take away) for others

to reap the benefit and advantage of all this :

Efpecially fince all this has been occafioned by

an Aft of the publick, and by the juft prerogative

of the Crown, under which they claim.

So that now, fuppofing the matter had been

doubtful at the beginning (as yet the contrary is e-

vident) yet after fo many years undifputed, and

uninterrupted prerogative of the King, and the

poffeflion of the Companies purfuant thereunto

;

and yet the laws having always been open to any

fubjefts who conceived themfelves grieved ; that

fpeech which Jofephus records of King Agrippa, to

thofe Jews, who after many years endeavoured to

recover their loft pretence, may be applied to thefe

clamorous Interlopers

:

Intempeftivum eft nunc liberlatem concupifcere, dim

ne amitteretur certatum oportuit. Non amantes liber-

tatis difcendi eftis, fedfubditi contumaces.

And fo the Romans anfwered Antiochus, (to fhew

the injuftice of his demands) That he required thofe

Cities which his Predecejfors for fo many years had

never enjoyed.

And Queen Elizabeth pleaded againft the King
of Denmark, for the rights of fifhing upon the

coafts of Norway and New-JJland, That neither his

great-grandfather, grandfather, nor father, had ex-

acted any thing for it •, and therefore concluded it

to be unjuft. Cambd. Eliz. fub. ann. 1 600.

So that I conclude, the firft, and, as I conceive,

the only point in this cafe, that Letters Patent which
give licence and liberty to the Plaintiffs to exercife

their fole trade to the Indies, within the limits of
their Grant, exclufive of all others, is a good Grant
in law.

2. I do conceive, that the Defendant trading to

the Indies, contrary to this Charter, may be pu-
nifhed by information, at the fuit of the King ; and
that this aftion by the Plaintiffs, is alio well

brought ; but in as much as I have detained you
fo long upon the firft point, 1 (hall irefpafs upon
your patience but a few words to this.

1. Therefore I conceive; the Plaintiff need not

alledge any fpecial damage, no more than the

Grantee of a fair; market, or any other franchife.

2. The aftion is brought, and grounded upon the

Grant of the fole and entire trade ; which,- as I con-
ceive, is a franchife the King may grant, and is like

the cafe of new inventions; upon which Letters

Patent actions are brought by every day's expe-
rience; and the prohibiting claufe is added; only to

make the thing more notorious ; and that Interlo-

pers, in cafe they fhould be profecuted at the King's
fuit fhould be more inexcufable. And until you
can imagine there be as many Eaft-India Compa-
nies, as there are commoners and fchool-mafters in

England, Mary's cafe, Coke 9, can never be
thought an objeftion. As to the objeftion in the;

1 1 Rep. 88. Rolls Abridg. part 1. p, 106. Darcy'scafe*

that admitting the Grant or Defpenfation to Darcy
had been good, for the fole importing of foreign

Cards ; yet that being only a Difpenfation to the

Stat, of Ed. 4. and did only exclude Darcy from the

penalty of that Aft, he could not maintain the ac-

tion : But if in cafe that Grant had vefted an in-

tereft, as our Grant at the Bar does, he might have
brought an aftion, as; my Lord Rolls fays in the

next paragraph, may be collected out of Darcy'%

cafe.

The cafe upon Patents of new inventions, are

full authorities in the cafe at the Bar : And fo is

that cafe of the Abbot of Weftminfter, wherein the

Grant of the market for thirty days, exclufive of
others, is particularly fet forth in the aftion. And
the Salifbury man that brought cloth to London, and
fold the fame contrary to that Charter, is profecuted

in an aftion of trefpafs upon the cafe, at the fuit of
the Abbot ; and the writ concludes, (fuppofing the

Grant good) In noftri contemptum & pradiSli Ab-
batis grave damnum ac Fr. ci? libertatum fuarum pr<e-

diStarum lafionem manifeftam ; which is an authority

full, as to this point.

Upon the whole matter, I am of the fame opi-

nion with my brothers ; and do conceive, that that

Grant to the Plantiffs of the fole trade to the Indies^

exclufive of others, is a good Grant, and that the

action is well brought

:

And therefore let the Plaintiff

take his Judgment,

XXXVII.
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XXXVII. The Lady Ivy's Trial, for great Part of

Shadwell, in the County of Middle/ex, Die Martis 3

Junii) 1684. ler. Trin. 36 Gw\ II. B. R. Before the

Lord Chief-Juftice "Jeffreys.

Elam Moffam, Plaintiff; verfus Dame Theodofia

Ivy, Defendant.

This Day this Caufe came to be tried at the Bar of

the Court of King's-Bench, by a fpecial Jury of the

Ccunty of Middlefex ; whofe Names follow.

Middlefex

Sir Reginald Forfter, Bart.

Sir John Cutler, Kt. and Bar.

Sir Goddard Neltborp, Bar.

Sir Michael Heneage, Knt.

Sir William Guljton. Knt.

Sir Richard Downton, Knt.

Jury '

Richard Reynell, Efq;

Ralph Bucknall, Efq;

Thomas Auftin, Efq,

Jofeph Dawfon, Efq;

Thomas Cleve, Efq;

Richard White, Efq;

Who being counted, the Record was read to

them by the Clerk of the Papers, in Engiifh ; and

opened by Mr. Holloway, for the Plaintiff.

Mr. Serj. Stringer,

in queftion were always held of the Dean of
Paul's.

Mr. Att. Gen. Ay do, mew that thefe lands in

queftion were fo, if you can.

L. C. J. I would not interrupt you, Gentlemen,
pray go your own way ; but if I miftake not, you
had as good begin with 5 Ed. VI. as you did laft

time, as I remember ; I have not indeed my Book
I had then, here; I fear we have not overmuch
time to wafte : we fhall want time at the latter

end of the caufe, therefore pray come clofe to the

merits of the caufe.

Mr. Serj. Stringer. We will fhew it if they re-

quire it, they know it well enough.
Mr. Att. Gen, Shew what you can.

Mr. Serj. Stringer. In 5 H. VIII. the Dean of
Paul's, Collett, leafes to one John Hall.

L. C. J. But it is 5 of Ed. VI. I afk for.

Mr. Serj. Stringer. 23 Feb. 5 Ed. VI. Dean May
doth make a leafe to Joan Hall, and Marcellus Hall.

Then Dean Fecknam, 10 Dec. 2 and 3 Phil, and
Mar. in confederation of a furrender of that leafe,

lets another leafe to Marcellus Hall ; and fo it con-
tinued till May 1630. and then Dean Donne made
a leafe for three lives ; and upon the furrender of
that in 1636, Dean Winnet made a leafe to Moor ;

and in 1 640, he made another leafe to Winterburnt

which was fold to Mr. Neale, and fo came to the

Leffor of the Plaintiff. Firft read this book.

Mr. Att. Gen. What Book is it, Mr. Serjeant ?

L. C. J. Ay, tell us what it is; open it before

you read it.

Clerk reads.] A tenement with a water-mill,

cum Pertinentiis——

L. C. J. What is it you read there ?

Mr. Serj. Stringer. It is a Book that belongs to

the Dean and Chapter of St. Paul's.

L. C. J. What Book is it ? How do you prove

it to belong to the Dean and Chapter of Paul's ?

Then Mr. Spencer was called, but could not readily

come in by reafon of the Crowd. Mr. Porter was
fworn.

Mr. Serj. Stringer. Mr. Porter, What fay you

to this Book ?

Porter. Since the beginning of this Suit, this Book
was found among the Writings of the Dean and

Chapter of Paul's.

!AY it pleafe" your

Lord (hip, and you

Gentlemen of the Ju-

ry, I am of Counfel in

this Cafe for the PlamtiffTand the Queftion will be,

whether the Leffor, or the Plaintiff, hath a good

title to the Tenements in queftion ; which are about

three or four hundred tenements, near Radcliffe, in

Shad-well Parifh ; and the ground thereof is, fay we,

the ancient Inheritance of the Church of St. Paul's,

who have had the poffeffion thereof for four or five

hundred years*. We fhall prove leafes down for

fotnc hundreds of years, till we come to that made

to the Leffor of the Plaintiff; under whom we

claim. We will begin with the laft leafe of Dean

Siillingfleet, 30 Sept. 1678. upon the furrender of

the leafe made by Dean Sancrcft, now Lord Arch-

bifhop of Canterbury.

Swear Jeoffrey IVillan, (which was done-,) it is a

Church-leafe, but yet he is a witnefs to it.

The Leafe of ,0 Sept. 1678. was read.

Mr. Serj. Stringer. (Shewing to him another Deed)

Did you fee that Deed fealed and delivered ?

Willan. Yes, Sir.
(

An Indenture quadripartite made the 2 $th of'March,

1679. 31 Car.- 11. between Thomas Neale, Efq; the

Lady Gold, &c. R ad.

Mr. Att. Gen. We admit the Adignment.

Mr. Serj Stringer. Then we fhall prove the Lands

• The State of the queftion being, Whether the feven acres in SbaJtvell, was part of the ancient Inheritance of the Dean of

St. Paul's, to whom Mr. Kiale was I.eflee, and fo now LelTor of the Plaintiff; or part of Wapping Marfh, that had been drcin'd

by one Vanittrdelf, and after fold to the Stepkim'i, under whom the Lady I-zy did claim.

Vol. VII. D d d d 2 Mr.
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Mr. Alt. Gen. How long ago, Sir, upon your

oath ?

Porter. About a year ago.

L. C. J. That is but a (lovenly account of fueh

a Book as this.

1
Mr. Williams. It is plain, my Lord, it is not a

new Book made on purpofe.

L. C. J. It is plain, that in this flippery age we
live in, it is very eafy to make a Book look as old

as you would have it.

Mr. Serj. Stringer. We will go on to the leafe

made to Marcellus HalL
'then Mr. Spencer came in and was /worn.

Mr. Williams. Pray, Sir, when firft faw you
that Book ?

Spencer. Seven years ago.

Mr. Att. Gen. Where, Sir?

Spencer. Among the evidences of the Dean and

Chapter of Paul's,.

L. C. J. What is it you would read in it ? an en-

tire leafe, or what?

Mr. Serj. Stringer. 'Tis a fhort note of a leafe.

Clerk reads.'] A tenement with a water-mill

L. C. J. See if the Book have any title.

Clerk. No,, my Lord.

L. C. J. Let me fee it, (which was done.)

Mr. Serj. Stringer. The 23d of Feb. 5 Ed. VI.

—

L. C. y. You, Spencer, have you feen in any of

the Books an entry of any leafe made by Dean
Collet?'

Spencer. I have not obferved that I have feen any

leafe of Dean Collet.

L. C. y. Have you feen any leafe made by Dean
Collet, in the time of Henry VIII. about any of the

Church's lands? I afk you the queftion, becaufe

I obferve here in this Paper, in two places here is

the Word Dean Collet, writ with another hand than

that of the Book ; but Nowell is writ with the

fame hand as the other. And fo Nowell feems to

have been put for the maker of this leafe, as be-

ing put upon the top ; when in truth he was not

Dean till long after. Upon your oath, in whofe
name was that leafe lett that is here fpoken of?

Spencer. I know not, my Lord, that is the Book
I faw then.

L. C. y. Is this leafe in your Book of leafes ?

Mr. Att. Gen. Pray, Gentlemen, you did pro-

duce before your original Deed of purchafe, where

is it now ?

Mr. Williams. That Book was produced and read

at the firft trial.

L. C. y. What firft trial ? not that laft Term.
Mr. Williams. It was in Court at that time.

L. C. y. I believe not, you are miftaken in that
;

for I have brought the notes I took then, and I find

no fuch thing here.

Mr. Att. Gen. They produced then the firft pur-

chafe of the Dean.

L. C. y. Is there any leafe of Henry VHIth's time

in that Book ?

Spencer. I do not remember any leafe of Henry

VHIth's time of this land ; but I have feen that

Book ever fince I belonged to the Dean's bufinefs.

L. C. y. Have you not a Book of the fucceffion

of your Deans ? When was Collet Dean ?

Mr. Williams. In 1505.

L. C. y. When was Nowell Dean ?

Mr. Williams. In 1 560.

L. C. y. Then 1 affure you this Book is grandly

fufpicious.

Mr. Att. Gen. They threaten us with forgeries,

and I know not what ; I believe it will be found on
Mr. Neale's fide.

L. C. y. If in cafe you come and produce a Book,
and you value yourfelves upon the antiquity of it,

as an evidence that this land did belong to the Dean
and Chapter, and leafed by them, 5 H. VIII. and
in that Book Newel/ is written by the fame Hand
as the reft of the Book, as Dean then; but becaufe
you find Collet was then Dean, and Nowell not till

threefcore years after, Nowell is turned by another
ha;nd to Collet ; it draws a great fe-fpicion certainly
upon your Book, as fet up for a purpofe.

Mr. Williams. It is true, my Lord, if we did
that, it were fomething; but we find an old Book
among the evidences of the Church, and we pro-
duce it as fuch ; we have not altered it, therefore it

cannot be done for our purpofe.

L.C.y. Who knows who did it? but done it is.

Mr. Att. Gen. And your title is under the Dean
and Chapter of Paul's.

L. C. y. Who ketps the evidences that belong
to the Dean and Chapter of Paul's?

Spencer They are kept in the Chapter-houfe.
L. C. y. I am perfuaded there may be an arr-

cient Book, and this may be fuch an one; but ic

looks a little untoward in this particular. You,
Spencer, did you look upon thofe two particular
paffages ?

Spencer. No ; I did not obferve it.

Mr. Serj. Stringer. My Lord, our next leafe in
the Book recites one made by Collet.

Mr. Att. Gen. Come, upon your Oath ; did not
Mr. Baron, or Mr. Neale, come to fearch in this
Book?

Spencer. Yes, they did.

Mr. Serj. Lutwich. How long ago was that?
Spencer. As to Mr. Baron or Mr. Neale them-

felves, I did never fee them come to fearch ; but
fome for them have.

Mr. Williams. Do you believe the Book was thus
as it is now, before you came at firft to it ?

Mr. Serj. Lutwich. You fay they did not come
to fearch, what did they come for then, to drink?

Spencer. They have come to the Officer, Mr.
Porter, but I never faw them fearch.

Mr. Williams: But I afk you again, was it fo
when you found it firft ?

Spencer. I believe it was, I know of no alteration.

Mr. Serj. Stringer. But to put it out of doubt, we
have this fecond leafe, which does recite this leafe
of Collet's.

Mr. North. Nay, my Lord, we have another
piece of evidence that will fortify that Book to be
true, as to the foundation of it; that fuch a leafe

was then made as the Book fays : for we have a
kind of Particular, or Catalogue of the evidences
of the Dean and Chapter. It is an ancient writing

And in this there is mention particularly

made of a leafe made in 5 H. VIII. Pray, Sir, look
upon that, and give an account of it.

Spencer. I have ken this among the reft of the
evidences of the Dean and Chapter of Paul's.

Mr. Att. Gen. How long ago ?

Spencer. I cannot directly tell.

Mr. Pollexfen. How long do you think, upon
your oath ?

Spencer. Two years ago.

Mr. Att. Gen. That is fince this conreft.

L. C. y. Ay, that is a little too lately for an
ancient writing,

Mr.



i 68a. for great Part of Shadwell. 573
Mr. Serj. Lutwich. Did you fee it before Mr.

"bleak or Mr. Baron ordered a fearch there ?

Spencer. I cannot fay particularly I did: I have

feen this pap.-r

Mr. Att. Gen. Paper, man? It is a Parchment,

pr'ythee mind what thou fay ft : Plow long is it

fince you firft faw that Parchment?

Spencer. 1 believe i have feen it this feven years ;

but not that 1 can fwear to have taken any particu-

lar notice of it.

Mr. Att. Gen. Where did you fee it firft, upon

your oath ?

Spencer. Among the reft of the Deeds and Evi-

dences that belong to the Dean and Chapter of

Paul's.

Mr. Att. Gen. Upon what occafion did you take

notice of it firft?

Spencer. Upon fearching among the writings.

Mr. Att. Gen. Who did fearch with you at that

time, upon your oath ?

Spencer. Mr. Porter.

L. C. J. Read it.

Mr. Att. Gen. Was it delivered to Mr. Neale be-

fore it was brought hither ?

Spencer. It is brought here now among the

Dean's other writings, we never ufe to deliver any

out.

Clerk reads.] This is dated I Eliz. 1559. Books

and other writings appertaining.

Mr. Serj. Stringer. Now we will read the leafe

to Marcel/us Hall; wherein this is recited to have

been made..

(The leafe in the Book was read, dated 23 Feb. 5

Ed. VI. for five andforty years, at 10 I. rent.

Mr. Serj. Stringer. Then the next leafe is in 2

& 3 Phil & Mar. [Which was read.

10 Dec. 2 & 3 Phil. & Mar.from Dean Fecknam
to Marcellus Hall for ninety years from Mi-
chaelmas before.

Mr. Att. Gen There is a licence to alter the

mill, which we mail prove he afterwards did.

Mr. Serj. Stringer. Your Lordfhip obferves here

were grounds, and feveral houfes at this time letr,

•with the mill, and ponds, and ditches to receive

the water. After this-, Marcellus Hall affigned to

Adrian Moor ; he in the year 16 18, devifeth it to

his Wife Mary Moor; and in 1630, ftie furrenders,

and hath a new leafe for lives.

Mr. Att. Gen. Shew your alignments, Mr. Ser-

jeant, from Marcellus Hall.

Mr. Serj. Stringer. That we cannot do, nor need

•we , for we are not to derive our title that way,

but the Church's title is ours. -We will ftiew you

Dean Donne's, ieafe to Mary Moor, upon her furren-

der.

Which leap, dated 14 May, 1630. 6 Car. I. for

three lives at 10 /. &c. was read.

Mr. Serj. Stringer. Then Mary Moor, fix years

after, furrenders this leafe, and takes a new leafe

for three lives in Dean Winneff's time, at 10/. a

year rent, and 40 J. increafe.

Which leafe dated 5 Aug. 1636.6 Car. I. was read.

Then another l-afe dated 5 Match, 1610, 16 Car.

1. by Dean Winneff to Samuel Whitwick, and

John VVinterb.irn, at 10/. the ancient rent,

40 s. before increafed, and 4I. more now in-

creafed.

Mr. Serj. Stringer. Thus far it flood upon leafes

for lives: this leafe continued till 1669, till Mr.

Neale bought this land, and then he renewed it

from the now Archbifhop, then Dean Bancroft,

who raifed the rent to 80/. during the life of Freaky

who was the furviving life, and to 100/. after.

Which leafe, dated 1 2 July, 21 Car. II. 166). was
read.

Mr. Serj. Stringer. We have brought it home
now, my Lord, to the Lefforof the

-

Plaintiff: For
we have lihewn this leafe was furrendered to Dean
Stillingfteet -, and thereupon he made a leafe to

Garrard and Cratford, which we have given an ac-

count of before. And fo we have fliewn a fuccef-

fion of leafes from the Church, for 130 odd years.

L. C. J. The lad leafe is at the rent of 240/. a

year, I think.

Mr. Serj. Stringer. Yes, my Lord.

Mr. Serj. Maynard. Have you done, Gentlemen ?

Mr. Serj. Stringer. Yes, we have, till you give

us farther occafion, brother.

Mr. Serj. Maynard. Then, may it pleafe your
Lordfhip, and you Gentlemen of the Jury, I am
of counfel in this caufe for the Defend. nt, my Lady
Ivy. The Plaintiffs have given you a fort of evi-

dence for a title-, but the truth of it is, all that

they fay will not make a conclufion, furh as they

would have from their Premiffes: For all that:

they have proved, is, that the Deans of Paul's, fuc-

cellively one after another, have madeleafes. They
did in the beginning tell you, they had had tins

land hundreds of years: But what have they had ?

and what leafes have they made? But only a mil!,

a bakehoufe, a trough of lead, and all houfes,

lands, meadows and paftures thereto belonging.

We do not deny but that they are to have a mill

;

their leafes are all fo, ' even the new ones do moftly

follow the track and words that were ufed in Queen
Mary and Henry the eighth's times. But her; is

the truth of our cafe : That the Dean and Chapter
had a mill, we agree ; nay, more than that we agree

that they have eighteen acres that lie on the north

fide of Ratcliffe high-way; and alfo that they have

another parcel of land, called the Lynches. That
this may be underftood, we now crave leave to de-

liver maps to the Court and the Jury.

Mr. Serj. Stringer. And we defire ours may be

feen too.

Mr. J. Withins. Aye, deliver in your maps, this

is the only fit place for them.

Which was done on bothfides.

Mr. Serj. Maynard. Then, my Lord, I will go
on. We agree, I Ly, they had a mill, which is

now taken down
N

and put in another place: We
fhall (hew them where it did ftand, and that was
no part of the land now in queftion. The Jury
have feen the place, and 1 hope have had a fatisfac-

tory view of it. There was once a mill (landing,

and there was once a pond, but that mill and pond
do ftand elfewhere. The land in queftion we
fay was anciently marfh ground, and fubjeift to the

overflowing of the Water, and it is fo to this day.

In //. Vlllth's time, it was by one Vanderd

Dutchman, drained. This, by Aft of Parliament,

Richard Hill was made owner of, and he convey \i
it to Stepkin, who was the Defendant's anceflor,

and whofe heir ftie is. And the boundaries are

fet down in that, and the fubfequent conveyances,

which cannot pofiibly ftund with thofe that their

mill is faid to ftand in. We fhall fiiew by feveral

Records the Queen had a title to it by a conveyance

in way of mortgage to her; and this afterwards

was conveyed back again to the anceflor of my
Lady Ivy. We yield they had a mill, and they

have increafed the rent fufficiently upon it, not to

nee
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need other mens land. They have houfes built

upon it, I know not indeed how much, but I think

it is near iooo/. a year that it yields to them. If

then we can demonstratively (hew you where our

ground is, and where there's is, and if we affirm

our title by Records and good Conveyances ; then

by a pretence to a mill, I hope they (hall not grind

us, or take away all our land.

Mr. Alt. Gen. My Lord, and Gentlemen of the

Jury, I crave leave to anfwer the evidence that has

been given, before I enter upon our title. They

have fpent a great deal of time to derive down a

title to the Dean and Chapter of Paul's, to a mill,

a bake-houfe, and fome little ground thereto belong-

ing. And truly, as Mr. Serjeant fays, no man ever

queflioned the Dean and Chapter for their mill, and

bake-houfe, and leaden trough. But the thing in

queftion is, feven acres and an half of land, which in

the memory of man was mar(h-ground : If you ob-

ferved it, Gentlemen, upon the view how it lies, you

know the North bound is the Dean's Lynches, the

South bound is the Thames Wall, the Weft bound

Foxe's-lane, and the Eaft bound is the Hilly ground

that is called Cock-hill. And we fay as to all this

land, it is none of the Dean and Chapter's, nor ever

did pafs, or was enjoyed by this leafe •, but we (hall

fhew you it was under another leafe. I muft obferve,

that it is very ftrange upon their own evidence, that

a mill, cum Pertinentiis, (hould pafs feven acres of

ground ; and a mill that was demolifhed fo long

a»o as in Queen Mary's time, (for fo we (hall plain-

ly (hew you it was) and that thefe lands, containing

fo confiderable a revenue, (hould not have a furvey

taken of them, or a boundary made of the land, that

they might know what was theirs, and what their

neighbours. For your Lordfhip and the Jury may
obferve in all the leafes and conveyances down to

this time, in Dean Collett's leafe, and onward, there

was nothing mentioned but a mill with the appur-

tenances, or a tenement with the appurtenances.

But they have not one fixed boundary of their lands ;

and really it cannot be prefumed the Dean and

Chapter fhould be fo ignorant. Befides, in the an-

cient leafe that they produce of Ed. Vlth's time,

there was a covenant to pay the quit-rent, as for

lands holden of the manor of Stepney. And we did

expect that they would have brought fome of the

Rolls and Records of that manor ; and out of fome

furvey there remaining, would have given a parti-

cular teftimony of what lands belong to the Dean,

and what do not. But in truth, we fay this is

properly marfh land, for that will be your queftion,

Gentlemen, that you are to try, I believe, at laft :

"Whether thefe feven acres, thus bounded on Foxe's-

lane, Well ; on the Thames, South ; on the hilly

way, called Cock-hill, or Mill-ditch, Eajl ; and on

the Dean and Chapter's Lynches, North, be marfh-

ground ? The Dean and Chapter have given evi-

dence of fome leafes, which upon the furrenders

were delivered up to them ; but there are none pro-

duced, they only read the entries in their Books.

Now we (hall demonftrate that this mill of theirs

was 'an overfhot-mill ; for there is mention made of

a leaden trough, which is the only proper inftru-

ment of an overlhot mill. Therefore we will firft

fettle (becaufe they themfelves will not) what is

theirs •, and then we doubt not to give you fatis-

faction that this was never any of theirs, but the

undoubced Inheritance of the Stepkins; and not a

foot of it belongs to any other man living. But

further, fince they will not, we (hall produce a

4
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piece of evidence, which indeed we muft thank Mr.
Neale for ; for he blabbing it about that he had a
furvey of the manor of Stepney, which would do
our work, put us upon fearching there for it; and
we have it here ; and there you will find a particu-

lar of all the Dean's lands, under 33 s. and ^.d.

quit-rent. And the particulars are thus defcribed

in that Book, (which (hews that there was a tene-

ment that flood by the mill, and that paid a quit-

rent, and the other lands came under that quit-

rent) Twenty acres, called Shadwell-field, that lieth

on the North fide of Ratcliff high-way, known at

this day ; and all this piece of ground, of twenty
acres, is built upon and improved ; which was one
part of the land that came under a quit-rent, but
not pretended to be any part of this. The next
is five acres, called the Lynches; and it appears by
the Record to be but five acres, and fo it is mea-
fured now. Ratcliff high-way went on the top of
the hill, and this is called the Lynch-way, not im-
proved nor built upon ; and is exactly abutted ac-

cording to our Records, and decyphered by acres

to an acre. Then comes the 'third parcel, and that

only concerns you to enquire of, whether thefe fe-

ven acres and an half be parcel of that : And that

is defcribed in the Record to be a tenement, called

Derrick Mis, which is a bake-houfe with a mill,

and the leaden trough, the appurtenances of the

mill, at the rent of 33 s. and 4^. Thefe are all the

parcels named of the Dean and Chapter's lands.

And at the laft trial when they produced the deed
of purchafe, whereby this was conveyed to the
Dean, which I think was in H: Ill's time, it yield-

ed but 3 I. a year in the whole, and now in time it

is come to 2000/. a year, without this great gobbet*
which they intend now, if they can, to fwallow up.

And now as to this parcel, all they can claim is but
a mill, and in the later leafes, it is a houfe where
the mill flood, and that we fhall (hew by Records
where it flood ; and it is faid to be called Derrick-

hills, and fituate on the Eaft end of the marfh now
in queftion. And to go a ftep farther, we (hall

fhew that this vvas altered in Queen Mary's time

;

for in 5 E. IV. the Book wherein their leafe is,

makes mention of the mill as (landing ; then in 10
Dec. 2 £f? 3 Ph. fcf M. there is a kind of myftery
which we fhall by our evidence unriddle: For then
though the tenant had above forty years in being and
to come, he muft renew his leafe from Dean Fecknam
at that time. Now we fhall (hew that the 20th of
the fame December, this place where the mill then
lately flood, was let to John Carter, Oar-maker.
There are in that place at this day, lands and houfes

that yield the Dean and Chapter an hundred pounds
a year, diftindt from the Lynches and the North
ground of Ratcliff high-way, and that is a very
good improvement for a mill, and abake-houfe,
and a leaden trough, and a ditch for the water.

Now by their leafe in 1630, they recite that the

mill was not worth the keeping up, and according

to the power given them by the leafe, 2 &? 3 Phil.

££? Mar. to pull down the mill, it was pull'ddown
and built upon, and it came to yield them 100/.

a year, as it doth at this day. After this we fhall

call witnefTes to fet forth, that in this place, in the

Eaft end of Cock-kill, in the memory of man,
there was found the floor of the old mill ; and there

are thofe living that can atteft it. So we fhall fhew
they are fifhing in a wrong pool; they have fuffi-

cient to anfwer their deed of purchafe ; and all the

evidence that hath been giveo you, will appear to

be



i684- for great Part of Shadwell.

be only to entertain the Court with an amufing no-

thing ; and to take up the time. But we fhall go

yet a ftep further, and fhew beyond all peradven-

ture, that this land in queftion was marfh-ground :

And the other fide muft admit, that if it be marfh-

ground, the Dean and Chapter have nothing to do

with it, never pretended to a foot of it, nor doth

any tittle of their evidence mention marfh-ground.

And truly we will admit it to them, if it be not

marfh-ground, we have nothing-to do with it. So

that, Gentlemen, your great queftion is, Whether

this be marfh-ground, or not? And thereupon the

main of the queftion will be about the Eaft bounda-

ry alone, and no other : For that Wapping-marjh

hounded South on the Thames, North on the Lynches,

and Weft on St. Catherine's, is no queftion, nor ever

was in all the dials that have been. Therefore the

only point that the evidence is to be applied unto,

is about the Eaftern boundary. That we Jay to be

Cock-Hill, anciently called the Hilly-way, or Mill-

bank, now Cock-Hill ; and in the Records of Step-

ney manor, it is called Cornhill : And it is a rifing

hilly ground, it appears to be fo to this day •, I

appeal to the Jury who have feen it. Now that

this was marfh-ground, and the Inheritance of the

Stepkins's, we fhall prove by thefe fteps. Firft, we
fliall produce an Aft of Parliament made in 27
Hen. VIII. wherein the bounds appear to be plain-

ly the fame as now we fay they are at this day ; on-

ly now it is all built, that is all the difference ; and

the marfh doth thereby contain 130 acres. Now
by that Act, the whole marfh is vefted, as to one

moiety, in Richard Hill, as affignee of Vanderdelf

the Dutchman, who had drained it, and for his

pains was to have one half ; and he agreed with

the participators, among whom Stepkins was one,

and had 53 acres, and particularly this land. So
that the Dean of Paul's muft derive a title from

this Aft, if he will have the land. But we fhall

fhew how they colour their poffeffion. Afterwards

Richard Hill, 1 1 Nov. 37 H. VIII. he doth make a

leafe to the Dean and Chapter's miller, and that

for thirty-four years, wherein you will exaftly fee

the boundaries of the Aft are purfued. After he had

leafed it to the Dean's miller, he paffeth away the

inheritance to Thomas Stepkins, in time, 1 6 Apr. 6

Ed. VI. Marcellus Hall the miller, after Stepkins

had obtained the inheritance upon agreement be-

them, gets a leafe from Stepkins of 128 years of

the lands in queftion, as you may fee by the

bounds they are exaftly the fame ; and this was in

time 20 Apr. 6 Ed. VI. So the miller had now
ground on both fides the way that is called Cock-

bill; on the Eaft fide by leafe from Hill, on the

Weft fide by leafe from Stepkins. Then in point of

time we fhall come to fhew the leafe made to Ro-
per. For Marcellus Hall, after he had taken this

long leafe from Stepkins, 30 Nov. 2S3 Phil. &
Mar. doth demife the land in queftion to Richard

Roper, for twenty-four years : and we fhall fhew

that in all the Queen's time Roper was tenant. Then
Jafper Hill, who was the Heir of Richard Hill, in

4 2 Nov. 5 & 6 Ph. & M. by deed, and afterwards

3 Eliz. by fine and common recovery, conveys all

thefe lands particularly by name, and releafeth them
to John and Macheline Stepkin, and the heirs of

John j and fo lodged the inheritance in the Stepkins's,

all but that which was thus out in a long leafe to

Marcellus Hall. We fhall prove that before Richard

Hill died, he entered into a Statute to Vivold and Sal-

vago, for a great fum of money ; and this ftatute
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comes to be extended 3 El:Z. and there this land»

notwithftanding thefe leafes, is feized and extended

as Hill's lands. We fhall fhew all this land upon
a commiffion of fewer?, had a furvey taken of it.

When we have fhewn all thefe Records, and proved

that this is marfh-ground, and not a witnefs of theirs

but muft acknowledge it to be marfh-ground (for

that part of Fox'slane, was raifed at lealt nine foot,

and fo proportionably was the reft of the ground ;

and it appears at this day, that upon a high tide all

their cellars are overflown) I think then you will

make no doubt, whether this be our land or no.

And to proceed in this order that I have opened,

we will firft fhew you the furvey. There was one

thing I forgot about the eleven acres

—

Mr. Ser. Stringer. What is it you read firft, Sir?

L. C. J. What do you begin with, Mr. Attor-

ney ?

Mr. Alt. Gen. Your Lordfhip obferves they fhew

a leafe from Dean Fecknam, the 10 Dec. 2 £s? 3 of

Ph. & M. Now on the 2 2 Dec. in the fame year, we
fhall fhew Marcellus Hall, by leafe to Carter, butts

it upon the Eaft fide of the mill.

L. C. J. I took the notes the laft time of your
evidence, and it began in H. Vlllth's time.

Mr. Alt. Gen. My Lord, when we come to our

title, we (hall go on in the fame method we did
then ; but now we are only fhewing where the lands

are.

L. C. J. Go your own way.

Clerks reads.] This Indenture, made the 22d day
of December, in the fecond and third years of the

reigns of our fovereign Lord and Lady Philip and
Mary, by the Grace of God, King and Queen of
England. Spain, France, both the Sicilies, Jerufa-
lem, and Ireland, Defenders of the faith, Arch-
Dukes of Auftria, Dukes of Burgundy, Millain and
Brabant; Counts of Hajpurg, Flanders, and Tyroll;

between Marcellus Hall of Ratcliff, miller, of the
one part, and John Carter of Ratcliffe, oar-maker
of Stebunheath, of the other part ; witnefleth, That
the faid Marcellus Hall hath demifed, granted, and
to farm lett unto the faid John Carter, that his wharf
lying in Ratcliff, where late the mill flood, called

Ratcliff-mill, adjoining on the Weft upon the Eaft
fide of the mill-ditch, alias the mill-dam, reaching
from thence Eaftward 30 foot ; and from the North-
Eaft corner of the faid mill-dam, Southward to the
River of Thames, 20 foot ; to have and to hold,
all and whole the faid wharf, as is before fpecified,

with all commodities and profits belonging to the
fame, to the faid John Carter, to his heirs, execu-
tors, and affigns, from the feaft of St. Mary the
Virgin, immediately following the date of thefe

prefents, until the end and term of 30 years.

L. C. J. This leafe was read the laft time.

Mr. Serj. Stringer. Yes, it was fo, my Lord.
Clerk reads.] to be fully compleat and end-

ed, yielding and paying therefore for the fame, un-
to the faid Marcellus Hall, his heirs, executors, and
affigns, ten fhillings of lawful money of England,
yearly ; that is to fay, at the feaft of the Annuncia-
tion of St. Mary the Virgin. And if it happen the
faid rent to be behind and unpaid at the faid feaft

in part or in all, by the fpace of one fortnight, and
lawfully afked of the faid John Carter, his execu-
tors, and affigns, then it fhall be lawful to the faid

Marcellus Hall, his heirs, executors, and affigns, to
diftrain for his faid rent fo being behind, and the
diftrefs fo taken, to keep until fuch time as the faid

rent with the arrearages, be fully fatisfied and paid.

L. C. J.
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L. C. J. For how many years is that ?

Mr. Att. Gen. Thirty years.

L. C. J. What is demifed by this leafe ?

Mr. Att. Gen. Read the Particulars agaim

Sir J. Trevor. My Lord, we would gladly know
where they had this leafe, that fo it may appear

whence it came ; for we know they have an excellent

art at finding out of Deeds.

L. J. C. Ay, come, fhew where you had it. Let

me fee it.

Mr. Ati. Gen. We did produce it at the lafttrialj

and at the firft too.

L. Ci J. But that this Jury knows nothing of*

and they call for fome account of it on the other

fide.

Mr. Alt. Gen. Mr. Knowles, do you know any

thing of that Deed? When did you firft fee it?

Mr. Williams. And whefe had you it ?

Knowles. My Lord, I had it in a garret, in a kind

of a nook, about fix foot long, and three foot and

an half wide, in my own houfe> in the garret among
other writings.

L. C. J. How came you to have them ?

Knowles. As I was Executor to Winterburri.

Mr. Fowls. Fray Mr. Knowles, will you tell upon

whatoccafion you looked .there and found them?

Mr. Serj. Pemb. Ay, pray give an account of the

whole.

Knowles. My Lord, upon the 2d of Auguft, 1682,

was the firft time I ever faw my Lady Ivy to my
knowledge; and fhe was informed by one Mr. Vic-

carer, that I had feveral writings of Winterburn's i

I told her I had fo* and my Lady defired me to fearch

among them, if there were any writings that con-

cerned Stepkins's eftate ; I told her it would take up
a month's time to look them all over, for there was

a great quantity of them. She faid, I would do
her a great kindnefs, if I would look ; I promifed

her I would : And upon the fourth of September, 1

think I found the Deed.

L. C. J. How was Winterburn concerned ?

Mr. Ait. Gen. They have Ihewn that he was

owner of the land once.

Mr. Williams. Did you ever read over that leafe ?

L. C. J. I afk you again, how was Winterburn

concerned ?

Knowles. He was partner with Wright, who fold

the eftate to Mr. Neale.

Mr. Sol. Gen. Wright fold it to Neale, Winter-

burn died, and this man was his Executor, and fo

he came to the writing?.

Mr. Att. Gen. But pray, Mr. Knowles, tell us,

were thefe writings ever fhewn to Mr. Neale ?

Knowles. In the year 1669, when Mr. Neale

bought this Eftate of my Uncle Wright, the wri-

tings were all to be looked over; and upon Mr.

Neale's requeft, all the writings were fent to his

counftl, a Gentleman in Gray's-Inn, one Cage, I

think his name was, orfomething like it ; and there

they were left three months, and I believe in my
foul that Deed was among them.

Mr. Att. Gen. Were they brought back again ?

Knowles. There were two hampers brought back.

Mr. Att. Gen. Had you any difcourfe with Mr.
Neale about this bufinefs ?

Knowles. I was arretted upon his account in an ac-

tion of 2000 /. and he prefently after came and got

me off from that action, and told me, Mr. Knowles,

1 am forry you were arretted upon my account. So

am I too, Sir, faid I ; faid he, I do believe really

vou found that Deed ; I did fo, Sir, faid I : But

fays he, pray will you anfwer me one queftion fe-

rioufly ? That I will, two or three, if I can, Sir, faid

I. Says he, did not my Lady Ivy, or Banifter, foift

the Deed into your houfe? No, faid I, for before

ever I faw either of them, I had feen that Deed.
Then I am undone, faid he.

Mr. Williams. Who was by, pray, when this

difcourfe paft between yon and Mr. Neale?
Knowles. There was none but he and I.

Mr. Williams. It was at-the tavern; Mr. Neale,

I fuppofe, will not deny this.

L. J. C. Will he not ? Will you take his word
for it ?

Knowles; I do fay, I found that Deed there.

L. C. J. Read it -, read the demife. Bur, Mr.
Knowles, let me afk you a queftion or two : As I un-

derftood, you faid my Lady Ivy defired you to look

among Winterburn's writings, for deeds that con-

cerned Stepkins's, Eftate ?

Knowles. Yes, my Lord.

L. J. C. Where was that ?

Knowles. That was at her houfe.

L. C. "J.
And when did you find this deed ?

Knowles. I found the deed in September, before

any body came to look with me, or was in the place

with me.
L. C. J. Was there any body with you, when you

found the deed ?

Knowles. No.
L. C. J. Then you found it yourfelf.

Knowles. Yes.

L. C. y. Did you read it ?

Knowles. I did the outfide ; what was I concerned

further ?

L. C. y. Nay, do not be angry -, when thou art

moft calm, thou fpeakeft fo faft a man can fcarce

underftand thee ; anfwer my queftion fairly : you
fay you read it, what part was it you read ?

Knowles. The backfide, the outfide.

Mr. Williams. There is nothing writ upon the

outfide.

L. C. y. How did you gather by reading the out-

fide, that it concerned my Lady Ivy ?

Knowles. I only read Stepkins's name.

L. C. y. Stepkins's name, you fay ?

Knowles. What deed do you afk me upon ?

L. C. y. That deed, the only deed you have feert

here. What is your chriftian name ?

Knowles. Stephen Knowles.

L. C. y. If I miftook you, I beg your pardon -
T

our queftion is concerning this very deed now fhewn

to you.

Knowles. I thought you had meant the leafe of

128 years.

L. C. y. Well then, let that pafs for a miftake

;

I would know of you now fomething concerning

this deed. Look upon it—(which he did)—-upon
your oath, when faw you that deed firft ?

Knowles. I cannot fay what day it was.

L. C. y. But, look you, if I miftook you not (if I

did, I afk your pardon again) did not you fay you

found that very deed among a great many other

writings of Winterburn's, in a room, fo many foot

long, and fo many foot wide, in your garret ? Did
not you fay, that in time you faw my Lady Ivy

firft, upon the zd of Auguft, 82, that you found

that deed in September following ? And did not you

tell us, that you did believe in your confcience,

that in the year 1669, Mr. Neale had this writing

among others, fent to the chamber of fuch a Gen-

tleman in Grays-Inn ; that they remained there three

3 months,
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months, and then were brought back again to you ;

and you believe in your confcience this was one of

them ? And did not you fay, when I afked you,

how you came to know this belonged to my Lady

Ivy ;
you faid, becaufe my Lady Ivy had fpoke to

you, to look if there was any thing belonging to

Stepkins, and you read the outfide of the deed, and

found Sltpkms's name, and fo you knew it to con-

cern her ? Did not you fay all this ?

Knowles. I believe I did.

L. C. J. Now tell me then by the outfide of that

deed, how thou canft tell that it belonged to Stepkins ;

for if thou canft, thou art more crafty than any body

here, I believe.

Knowles. I thought it had been the long leafe, for

that has Stepkim on the outfide.

L. C. J. Well, let that pafs for a miftake ; we

muft now begin again upon a new matter. When
firft law you that deed ?

KnowUs. In September, 1682.

L. C. J. How do you know that ?

Knowles. I put my hand to it.

L. C. J. Did you read the infide of that deed ?

Knowles. No, I did not.

L. C. y. Look you then, we afk you how you

came to know it was a deed belonging to Stepkins ?

Knowles. I read the backfide, and put my hand to

it.

L. C. y. How came you to put your hand to this

deed as belonging to Stepkins, when you never look-

ed into the deed ?

Knowles. When I found this deed to have written

upon it, Marcellus Hall, I did believe it was fome-

thing that concerned the Stepkinss

L. C. y. Let us fee the deed now

—

(which was

done)—You fay that was the reafon upon your

oath ?

Knowles. Yis, it was.

L. C. y. Then look upon it again, and do not be

furprized, but let us have the truth come out,- in

God's name. Was that the reafon ?

Knowles. It was, my Lord.

L. C. y. I would fain fee Mr. Sutton, I have a

queftion to afk him.

Mr. Alt. Gen. He is here, my Lord.

L. C. y. Give Mr. Sutton his oath

—

(which was

done -)—Look upon the outfide of that deed, and

upon your oath tell us whofe hand writing that is.

Sutton. All but the word (LeiJ.) is my hand-

writing.

l. c. y
your hand

Sutton.

L. C. J.

Are not the words Marcellus Hall all of

writing ?

It is.

Then how couldft thou know this to

belong to the Stepkins' s by the words Marcellus Hall,

when you firft difcovered this deed in September,

1682, and you found it by yourfelf, and put your

hand to it •, and yet that Marcellus Hall be written

by Mr. Sutton, which muft be after that time ?

Mr. Alt. Gen. He fays he knows it, becaufe he

put his hand to it ; I fuppofe he read fomewhat of

the infide.

L. C. y. He faid the backfide, the outfide ; he

did not read the infide.

Mr. Alt. Gen. My Lord, I defire our evidence

may not be anticipated.

L. C. y. Mr. Attorney, 1 would not anticipate

your evidence ; but I muft tell you by the way, your

evidence anticipate themfelves : And this fellow

Knowles, without any more ado, has proved him-

fclf an errant notorious knave. And if your evidence
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will blunder and fpoil themfelves, t cannot tell how
to help it. I knew, as foon as I faw the deed, that

that was Sutton's hand ; I know his hand, as well as

that you are Mr. Attorney.

Mr. Sol. Gen. Pray, my Lord, give me leave to

afk him a queftion, which I hope may clear all this

matter, for it is plain the man is miftaken.

L. C. y. Miftaken ! Yes, I allure you very grof-

ly. Afk him what queftions you will ; but if he

fhould fwear as long as Sir yohn Falftafft fought,

I would never believe a word he fays.

Mr. Sol. Gen. Did you look into the middle of

one of the deeds ?

Knowles. Yes, I did.

Mr. Sol. Gen. Can you tell which you looked in*

to the infide of, and which you did not ?

Knowles. The leafe and fome others I did, but I

cannot particularly tell.

Mr. Sol. Gen. Then, my Lord, here is the cafe

:

Here are multitudes of deeds, and a man looks on

the infide of fome, and the outfide of others ; is it

poffible for a man to fpeak pofitively to all the par-

ticular deeds, without being liable to miftake ?

L. C. y. Mr. Sollicitor, you fay well ; if he had

faid, I looked upon the outfide of fome, and the

infide of others, and wherever I faw either on the

outfide, or in the infide, the name of Stepkins, or

Marcellus Hall, I laid them by, and thought they

might concern my Lady Ivy ; that had been fome-
thing. But when he comes to be afked about this

particular deed, and he upon his oath ftiall declare

that to be the reafon why he thought it belonged to

Stepkins, becaufe of the name of Marcellus Hall on
the outfide, and never read any part of the infide,

when Sutton fwears Marcellus Hall was written by
him, what would you have a man fay ?

Mr. Sol. Gen. My Lord, I have but this to fay ;

if there were never a deed delivered by Knowles to

my Lady Ivy, or Sutton, where Marcellus Haifa
name was written on the backfide of it, but by Mr;
Sutton ; I confefs it were a ftrong objection. But
where there are other deeds, and a great many, a
man may eafily be miftaken. It is impoffible for

any man in a multitude of deeds that he finds a-

mong i great parcel, and delivers many of them
out, to take it upon his memory particularly, which
he looked on the infide of, and which he looked on
the backfide or outfide of.

L. C. y. Did not he give it as a particular reafon

of his knowledge, that they belonged to my Lady
Ivy: For wherever he faw Marcellus Hall, or Step*

kins, he thought that belonged to her.

Mr. Sol. Gen. Wherever he faw thofe names, that

is, either in the infide or outfide.

L. C. y. Under favour, Sir, he did not fay fo ;

but pofitively faid, he knew it by that name. And
you (hall never argue me into a belief, that it is im-
poffible for a man to give a true reafon, if he have
one, for his remembrance of a thing.

Mr. Sol. Gen. I beg your pardon, my Lord ; as

I apprehend him, he fwore he looked into the infide

of fome, and the outfide of others, and there were
a great many of them.

L. C. y. And I beg your pardon, Mr. Sollicitor,,

I know what he fwore as well as any body elfe : If

indeed he had fworn cautiouflyj and with care, it

might have been taken for a flip, or a miftake.

Mr. Alt. Gen. My Lord, we muft leave it upon
its own weight ; but we are not come to our title

yet : I have the deed in my hand, which is a very
old one, and therefore needs not fuch exact proof.

E e e e He
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He is miftaken, we do own it ; and I muft appeal

to the Court, whether a man may not be miftaken

in a great multitude of deeds.

L. C. J. Well now, after all this is done, let him
give an account how he came to know this to belong

to Stepkins, or my Lady Ivy, if he can. I fpeak it

not to prejudice your caufe, but only to have the

truth come out. But for the witnefs that fwears, it

may affecT: him, I affure you. Give him the deed,

and let him look upon it—Look upon the infide,

and look upon the outfide too.

Knewles, I believe, my Lord, upon better confi-

deration, I have read this deed before now.

L. C. J. Very well ; and yet you fwore the con-

trary juft now.

Knowles. I was in a maze, my Lord.

L. C. J. I am fure thou fworeft wildly.

Mr. Sol. Gen. Pray what deed did you take it to

be at firft ?

The leafe of 12 8.Years.

Pr'ythee read it now to us.

Reads.—This Indenture made the 2 2d

Knowles

L. C. J.
Knowks

day of Dec
L. C. J.

r Knowles.

Between whom ?

Reads.— Between Marcellus Hall of

Raicliff, miller, of the one part, and John Carter,

oar-maker, of the other part, witneffeth, that the

faid Marcellus Hall hath demifed, granted, and to

farm letten to the faid John Carter, all that wharf
lying in Ratcliff, where late a mill flood, called

Ratcliff- mill.—
L. C. J. Can you fay you ever read fo much be-

fore ?

Knowles. I believe I did.

L. C, J. When was it ?

Knowles. In September, 1682.

L. C. J. Then you read it before you fhewed it

to my Lady Ivy ?

Knowles. Yes, my Lord.

L. C. J. And you found what the contents were

by reading?

Knowles. Yes, my Lord.

L. C. J. Did you read it through ?

Knowles. No, I did not, I believe.

L. C. J. How far do you think you read ?

Knowles. As far as I have read now.

L. C. J. Did you find any thing there of the name
of Stepkins ?

Knowles. No, not in that I did not.

L. C. J. I would defire to know of you, who it

was that came to my Lady Ivy, to inform her you
had fuch and fuch writings ?

Knowles. It was one Mr. Vicarer, about a trial

that was to have been two or three years ago, at

the bar of the Court of King's-Bench here ; but the

Caufe 'did not then go on : After that, Mr. Vicarer

did tell my Lady, that one Knowles had a great com-
pany of writings that were PFinterburn's ; and (lie

defired him that he would pleafe to talk with me,

to fee if I could do her any kindnefs or fervice in

any of thofe deeds. The firft time that I faw her

was the 2d of Augufi, as near as I can remember,

and then I told her, I was Executor to Winterburn,

and had a great many writings ; faid fhe, do you

know the hand of Stepkins ? if you do, and can find

any writings that relate to Stepkins, you will do me
a great kindnefs.

L. C. J. Did fhe name any body elfe to you ?

Knowles. She named one Lun, and one Barker,

and one Holder, and feveral others ; I do not re-

member all.

L.C.J. Was there any mention made of one
Collet?

Knowles. No.
L. C. J. Was there of one Donne ?

Knowles. Of one Lun there was.
L. C. J. Of one Fecknam ?
Knowles. No.
L. C. J. Of one May ?

^ Knowles. No.
L. C. J. Of out Joan Hall?
Knowles. No.
L. C. J. Was there any mention made of any

Hall ?
'

Knowles. Yes, there was.

L. J. C. What Hall did fhe fpeak of?
Knowles. I am not certain whether any Hall was

named or no.

Mr. Att. Gen. He fays, lie is fure there was of
Stepkins, and feveral others, but not of any Hall.

L. C. J. He docs fo, Mr. Attorney. But now
I would aflc him this queftion ; If there were no
mention of any Hall, how came you to find out
that this leafe from Marcellus Hall to Carter mould
affecT: Stepkins, or my Lady Ivy ?

Knowles. My Lord, I will give you an account of
that.

L. J. C. Ay, do if you can.

Knowles. This was at the firft time that I faw my
Lady Ivy, that this difcourfe was between us; up^
on another difcourfe at another time, Hall was men-
tioned to me.

L. C. J. How many names did fhe tell you of at
firft?

Knowles. I cannot remember them all.

L. C. J. He remembers as punctually as can be
the 2d of Auguft to be the firft time that ever he
faw my Lady Ivy ; and then fhe fpoke to him of
looking for writings that concerned Stepkins, and
Lun, and Barker ; and he remembers fuch a day, the
fourth of Sept. 1682. he found the deeds ; but he
will not give any account how he came to know by
Hall's name, that this belonged to Stepkins. I would
fain know when you firft heard of the name of the
Halls ?

Knowles. It was all within a month's time.

L. C. J. Who was it firft fpoke to you to enquire
about the Halls ?

Knowles. My Lady Ivy fpoke to me about Hall
when I gave her account of fome deeds I had found.

L. C. J. How often did you look over the wri-
tings ?

Knowles. Several times.

L. C. J. The firft time did you give my Lady
Ivy an account that you had found any thing ?

Knowles. Yes, I gave her an account of the leafe

of 128 years.

L. C. J. Did you find nothing elfe but that ?

Knowles. Yes.

L. J.C. What did you find elfe ?

Knowles. Several : I cannot give an account of
all.

L. C. J. Did you find that leafe, or this deed
firft ?

Knowles. The leafe.

L. C. J. When did you firft find this deed ?

Knowles. The 4th of September I found the leafe,

and within fourteen or fifteen days after I found the

reft.

L. C. J. How many deeds did you find out ?

Knowles. Half a fcore.

L. C. J. Who was by when you found the deeds

the fecond time. Knowles.
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Knowks. When I had Found the leafe for 128

years, I laid it by, and looked further for other

things, and found a mortgage which concerned my-
feif, and that made me more eager to look for what

might concern me befides ; that I was not fo

careful as I fhould have been of the leafe of 128

years, but mixed it among the writings again : but

I told my Lady I had found fuch a deed, and fhe

ordered Mr. Banijler to help me to find it again.

L. C. J. Prythee anfwer me once more ? Who
firft put you in mind of looking alter the Halls ?

Knowks. My Lady Ivy.

L. C. J. Was any body by, when fhe fpoke to

you to look after the Halls ?

Knowks. Yes Mr. Banijler was by.

L. C.J. Whoelfe?
Knowks. Several of my Lady's fervants.

L. C. J. Name fome of them that were by.

Knowks. There was Mr. Banifter's wife and his

daughter by.

L. C. J. What day was it my Lady Ivy firft

fpoke to you to look after the Halls ?

Knowks. Within a week after I firft faw her.

L. C. J. Was it before you found the leafe, you

fpeak of ?

Knowks. Yes, it was before.

L. C. J. How comes it to pafs then, that you

did not find it at the fitft looking, which was the

4th of September, when you found that leafe, you

fay ?

Mr. Alt. Gen. We muft lay afide the teftimony

of this man.

L. C. J. Ay, fo you had need.

Mr. Sol. Gen. Pray leave the deed in Court, we
fliall have Mr. Neale too bufy with it elfe.

Afr, Att. Gen. We fhall defire your Lordfhip to

confider all the ufe we make of this deed is to

prove, that the mill was removed to another place.

L. C. J. I do not hnow what it proves, but if

you had kept your witnefs Knowks, in the mill,

I think you had done better than brought him hi-

ther.

Mr. An. Gen. Swear Mr. Banijler and Mr. Clerk,

(which was done.)

Mr. Sol. Gen. Did you examine that with the

Roll, Sir ? (/hewing him a paper.)

Mr. Clerk. Yes Sir, I did examine that with the

Book that Mr. Northy fhewed me ; I think they fay

he is fteward of the manor of Stepney ; he read in

the book, and I read the copy ; and it is a true copy

of a furvey of that mannor, taken 25" Eliz.

Mr. Alt. Gen. I heard fay you have the books of

the manor here, pray let them be produced.

Mr. Williams. You are merry Mr. Attorney, if it

is a true copy, pray let it be read.

Clerk reads.'] The Dean of St Paul's holds freely

of fee or field, containing by eftimation

—

L. C. J. Who is Lord of the manor of Stepney

now ?

Mr. Powis. My Lady Wentworth is Lady of the

manor.
Clerk reads.] The Dean of St. Paul's holds

—

L. C. y. This bounds it on the Eaft, on the Dean

and Chapter of Paul's lands, and fo doth you no

good.

Mr. Williams. Let them go on, my Lord.

Mr. Att. Gen. With fubmiffion, thefe are our

exadt boundaries.

L. C. y. Well go on.

Mr. Att. Gen. We fhall go on ; and with fub-

miffion thefe bounds exactly agree with the bounds
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that are fet by the Aft of Parliament for draining

the marfh. Here is nothing that we can lee that

they can claim but a mill and bakohoufe, and they
are all bounded on the Weft by Wall Marfh ; and
the Lynches are bounded in part upon the North,
and in part upon the Weft ; and there was a little

part of the marfh did run into the North bounds.
But now we fliall come to our evidence; and firft

we fhall fhew the Act of Parliament.

Which being Anno 22, H. 8. was read.

Mr. Att. Gen. Next we fhall fhew Ri bard Hill's

conveyance by mortgage, lo Vivold and Salvage
Which Indenture of Mortgage was read.

Clerk reads.] This Indenture made the eighth

day of November, in the 3 2d year of our fovereign

Lord King Henry the eighth, between Richard Hill

citizen and mercer of London, on the one party,

and Anthony Vivold, and Henry Salvage., Merchants.
of of the other party ; witneffctb, That
where the faid Richard before time

was indebted unto the faid Antony Vivold, and [I.

Salvage in the fum of 560 /. of lawful money of
England, whereof they are of their free will

have pardoned 280 /.

The faid Richard Hill by thTe prefents

All that moiety of marfh ground beina-

130 acres, lying and being that is

to fay, from Ratcliffe mill, that joins to the Hilly

Lynch to Ratcliffe Town, on the party of the Eaft

;

to Gra/h Mill by the Hermitage, on the party of
the Weft ; on the high-way, leading from London
to Ratcliffe on the part of the North ; and on the
river of Thames, on the party of "the South

given and affured to the
faid Richard Hill, by authority of Parliament

in the 2;"th year of the molt noble
Reign to have and to hold

—

Mr. Att. Gen, This doth veft the lands in quef-
tion, with others, in Vivold and Salvage, as a fecu-

rity for their money.
Mr. Sol. Gen. Now we fhall (hew a leafe from

Hill to Marcellus Hall.

Clerk reads.] This Indenture made the eleventh

day of November, in the thirty feventh year of the
Reign of Henry the eighth ; between
Richard Hill, citizen and mercer of London, of the

one party, and Marcellus Hall of Ratcliffe, miller,

of the other party •, witneffeth, that the faid Ri-
chard Hill, for the fum of fix pounds of lawful mo-
ney of England, to him in hand paid, at the en-
fealing and delivery hereof, whereof the faid Ri-
chard Hill hereby acknowledged himfelf to be ful-

ly fatisfiedj contented and paid ; and whereof he
doth clearly acquit and difcharge the faid

Marcellus Hall, his Executors and Administrators
by thefe prefents, hath demifed, granted, and to

farm letten, and by thefe prefents doth demife,
grant, and to farm let unto the faid Marcellus Hall,

a parcel of marfh-ground, lying and being

at the Eaft end of the marfii

that butts on Ratcliffe hilly marfii wall-

bank, or wall belonging and the

well Shadwell, containing by eftimation e-

leven acres and a half, more or lefs, abutting on
Thames Wall, on the party of the South 5 to the

lands called the Dean's Lynches, on the party of the

North ; and on the wall that reaches from the Lyn-
ches to the Ifland, by the pond on the Weft,

with all the foreland and
foil. All which marfh-land is in the Pa-

ri(h of Stebunheatb to have and to hold
E e e e 2 the
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the marfh-land foreland and foil

to the faid Marcelius Hal!, from the feaft of the

Annunciation of St. Mary the Virgin next coming,

for thirty and four years

—

Mr. Att. Gen. This was a leafe made to their

miller, and contains elevep acres and half an acre,

which we fhall fhew is juft exactly the contents of

our land. Next then we fhall come to the convey-

ance made to Thomas Stepkins, which will bring us

to our title.

L. C. J. Read the refervation of that leafe.

Clerk reads] Yielding and paying therefore yearly,

and every year unto the faid Richard Hill, his Exe-

cutors and AlTigns, three pounds of good and law-

ful money of England, at four terms of the year,

that is to fay, the feaft of the Nativity of St. John

the Baptijl, St. Michael the Arch-angel, the Birth

of our Lord, and the Annunciation of St. Mary the

Virgin.

Mr. S. Pemberton. Pray, my Lord, we defire

they may give fome account of this leafe, where

they had it and how they came by it.

Mr. Att. Gen. You have had it in your hands,

you fee what it is.

Mr. S. Pemberton. Yes, and therefore we defire

to know fomething about it, becaufe we find

Knowles's hand to ir.

Mr. Alt. Gen. We can give you a better account

of it than you think for, but that will let you into

an hour's wrangle more, which is all you have to

fay for your felves. We have it, difprove it.

Mr. S. Pemberton. You have it we fee ; but re-

member you will give no account where you had

it. But then we defire to ask Mr. Knowles a que-

stion, Whether my Lady Ivy was with him

—

Mr. Alt. Gen. My Lord, we defire we may go

on and give our evidence intire; they would fain

break in upon us, and take up another hour in

quarrelling with our witnefs. When we hear them

in their time offer to impeach the validity of the

deed, then will be our time to juftify it; and I

doubt not but we fhall give a fatisfatftory account

of it. Pray will you give an account of the deed

you fnap'd up the laft time.

L. C. J. Nay, nay, Gentlemen, we cannot take

up our time in your dialogues and little heats. Do
you not hinder them, and we fhall fee they fhall not

hinder you when it comes to your turn.

Clerk. This deed hath been read for the Plaintiff

and Defendant, and is marked fo.

Mr. Att. Gen. It has been twice read before.

I, will you go on, Gentlemen ?

Then we fhall fhew this deed-poll

Wei
Gen.

L. C. J.
Mr. Sol,

next.

Clerk. This is alfo marked to have been read

twice. (Reads) This is dated 16 Apr. in the 6th

year of King Edward the 6th.

To all faithful People to whom this prefent wri-

ting fhall come, I Richard Hill, citizen and mercer

of London, fend greeting in our Lord God ever-

lafting. Know ye that 1 the faid Richard Hill, for

the fum of one hundred and thirty pounds of law-

ful money of England, by Thomas Stepkins, alias

Stipkin, of the Parifh of St. Mary Matfellon alias

Whitechappel, in the County of Middle/ex, beer-

brewer, unto me the faid Richard Hill in hand paid,

wherewith I confefs myfelf to be well and truly

fatisfied.

L. C. J. Upon whofe account is it that my bro-

ther Gregory comes here ?

Mr. S. Stringer. My Lord, Mr. Baron Gre-

gory was defired by the Plaintiff to be here ; and as

foon as we come to our reply, we fhall ask hint

fome queftions ; if he pleafe to flay, we will dif-

patch him fo foon as we can.

Mr. Att. Gen. Nay rather than trouble Mr. Baron

to flay, we yield he fhould be examined now.

Mr. Bar. Gregory. I am not in fo much hafte, my
Lord, but I can flay a while, and not break iii

upon the middle of an evidence for me.

L. C. J. If you pleafe, they confent you may be

examined; and they may be long.

Mr. Bar. Gregory. I would not interrupt the

courfe of evidence.

L.C.J. Nay, we will take you at your word ; but

if it be long, pray remember we would have eafed

you, but you complimented yourfelf out of it ; now
you are like to abide by it a while, I affure you,

brother. Go on.

Clerk reads.'] And do therefore acquit and exo-

nerate the faid Thomas Stepkins alias Stipkin, his

have given, enfeoffed, fold, granted, and by
this my prefent writing confirmed,

all thofe my four and twenty acres and a half of

marfh-land, meafured by the rod or pole, lying in

Wappingmarjh Three acres of

which are lying adjoining on the Weft fide of the

mill that butts upon the hilly bank, or way leading

to Ratcliff Town, Called Ralcliff-miW, with the

bank or wall thereunto belonging, and the well ad-

joining to the way that goeth up to the Lynches,

called Shadwell, lying in the Eaft end of the marfh,

and all the next piece Weft adjoining to the fame,

containing by eftimation one acre, and the pond and

two acres adjoining on the Weft fide, fix acres

lying in the bottom of the hilly Lynches, adjoining

North weft on the Wall that reaches from the Lyn-

ches to the Ifiand by the pond. All which eleven

acres and a half of marfh-land, are in the holding

of Marcelius Hall, miller; and alfo the bank, or

wall-flood, or pond, "adjoining weft on the faid

eleven acres and a half, containing by eftimation of

meafure, two acres ; and alfo all that parcel late di-

vided into two, and now late in the tenure of

Richard Hill, butcher, containing by eftimation of

meafure, fix acres ; and alfo all that parcel weft,

adjoining to the fix acres, which I the faid Richard

Hill hold in my own hand ; and alfo

that is to fay, all that parcel with the bank or wall

lfland and-Pond, containing by efti-

mation of meafure, five acres ; which laft thirteen

acres I bought of, and had conveyed to me and my
heirs, from one John St. All which four

and twenty acres and a half, more or Iefs of marfh-

land, abutteth on the Thames wall, on the part of

the South ; to the lands of the Dean and Chapter

of the Cathedral Church of St. Paul, called the

Lynches, on the part of the North ; on the afore-

faid mill, on the part of the Eaft ; and on twenty

acres of the faid Thomas Stipkin, on the part of the

weft. And alfo all the Thames bank or wall, be-

longing to the faid four and twenty acres and aft

half of marfh-land ; which faid piece or parcel of

wall, doth abut on the fouth end of the faid

on part of the eaft, and on the bank or wall

in the occupying of William Knevet, on the part of

the weft. All which marfh-land, bank or wall are

in the eaft end of dropping marfh, abutting on the

aforefaid mill, and hilly bank aforefaid, in the

way leading to the Town of Ratcliff aforefaid.

And which four and twenty acres are part and par-

eel of one hundred and thirty acres which

was
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was heretofore continually for the moil part over-

flown and drowned, with the water of the River oF

Thames ; and all and fingular meffuages, cottages,

houfes, edifices, orchards, tofts foreland

and foil, which were the faid Thomas Stepkins's be-

fore the overflowing and all and fingular

meffuages, edifices, cottages cellars, fol-

lars, orchards woods and underwoods,

and all other the reft of my hereditaments whatfoe-

ver, in the Parifh and Manor of Stepney, in the

County of Middlefex.

Mr. Att. Gen. Now we (hall produce a leafe from

Slepkins to Marcellus Hall.

Mr. Serj. Pemberton. I hope they will give fome

account of this deed firft.

Mr. Att. Gen. When you fay any thing againft

it, Mr. Serjeant, we will ; but we defire now to

go on with our evidence. Read that deed.

Clerk reads.] This has been read before, ar.d is

marked.
This Indenture made the twentieth day of April,

in the fixth year of the Reign of our fovereign Lord

King Edward the Sixth, by the Grace of God King

of England, France, and Ireland ; betwixt Thomas

Slepkins, otherwife Stipkin, of the Parifh of St. Ma-
ry Maifellon, in the County of Middlefex, without

Aidgaie beer-brewer, of the one

part; and Marcellus Hall of Rate/iff, miller, of

the other part ; witneffeth, That the faid Thomas

Slepkins, otherwife Slipkin, for the fum of 50 /. of

lawful money of England, to the faid Thomas Step-

kins, otherwife Slipkin, by the faid Marcellus Hall

at the enfealing hereof, well and truly paid and fa-

tisfied, and of the fame doth clearly acquit arid

difcharge the faid Marcellus Hall his Executors and

Affigns, and every of them, by thefe prefents hath

demifed, granted, betaken, and to farm letten

;

and by thefe prefents doth demife, grant, betake,

and to farm lett unto the faid Marcellus Hal! all

thofe his parcels of marfh-land lying and joyning on

the weft fide of hilly bank, or

way called Ratcliff-v>ay and the well

adjoining to the way that goeth up to the Lynches,

called Shadwell, lying in the eaft end of the marfh,

containing by eftimation of meafure, three acres

and a half, and all the next piece weft, adjoining to

the fame, containing by eftimation of meafure, fix

acres and the pond ; and two acres adjoining on

the weft fide of the fix acres, lying on the bottom

of the hilly Lynches, adjoining north-weft on the

wall, which reacheth from the Lynches to the Ifland

by the pond ; all which eleven acres and a half,

little more or lefs, abutteth en the Thames wall on

the party of the fouth ; co the Dean and Chapter of

the Cathedral Church of St. Paul, called the Lyn-

ches, on the party of the North ; and on the wall

by the pond on the party of the weft ; and alfo all

the Thames wall belonging to the faid eleven acres

and a half of meadow or marfh-land : which faid

piece or parcel of bank or wall, doth abut on the

fouth end of the aforefaid hilly Bank, or way reach-

ing to the eaft fide of it, which leadeth to Ratcliff

Town on the party of the Eaft, and on the wall in

the occupation of John E-verard, on the party of

the weft; and alfo all the foreland and foil down
to the low-water-mark of the River Thames be-

longing to the premifes 5 all which

in the eaft end of Wapping marfh,

abutting on the aforefaid mill, and the hilly Bank,

or way leading as aforefaid in the Parifh and

Manor of Siebunheath, otherwife Stepney, in the

County of Middleftx, and now in the holding of the

faid Marcellus Hall, to have and to hold all the faid

parcels of marfh-land, foreland and foil, and every

part and parcel thereof, to the faid Marcellus Hall,

his Executors and affigns, from the feaft of the-

Annunciation of Sr. Mary the Virgin, before the

date hereof, to the end and term of one hundred

twenty eight years, thence next enluing, yield-

ing

—

Mr. Sol. Gen. Read the Provifo.

L. C. J. Read the refervation of the rent.

Clerk reads.] Yielding and paying therefore year-

ly for the fame, to the faid Thomas Slepkins, his

heirs and' affigns, one pepper-corn, at the feaft of

the Annunciation—
Mr. Sol. Gen. Now read the Provifo.

Clerk reads.] And the faid Marcellus Hall for him-

felf, his executors, and affigns covenanteth and grant- -

eth to and with the faid -lhomas Slepkins, his HeirS

and Affigns ; that he the faid Marcellus Hall, his

Executors and Affigns, (hall and will bear all man-
ner of charges—And it is further covenanted, grant-

ed, and agreed between the faid parties, that it

(hall not be lawful for the faid Marcellus Hall, his

Executors ot Affigns, to alienate or affign this pre-

fent term of years^ or any part thereof, without the

fpecial licence and confent of the faid Thomas Step-

kins, his Heirs and Affigns

Mr. Williams. Pray, my Lord, will you give me
leave to ask a queftion of Mr. Banifter?

Mr. Att. Gen. My Lord, he has not been exa-

mined yet, they cannot, under favour, ask him any

queftions.

Mr. Williams. You have fworn him, and fo he

is under an oath, and we may doubtlefs examine
him as your witnefs to this deed that you have read.

Is that your name, Sir? Jhewing the deed of 16

April.

Banifter. This is my name, written by my own
hand.

Mr. Williams. When did you write your hand
there, Mr. Banifter.

Banifter. The 16th of April, 1682.

-Mr. Williams. Pray Sir look upon it a^ain.

Banifter. This is my hand, and I writ it my felf

when the deed was found ; I writ a paper of fuch
deeds as were found at the fame inftant of time.

Mr. Williams. And you writ it when you found
it?

Banifter. I writ that name at that inftant of time.

Mr. S. Pemberton. When was it, do yon fay ?

Banifter. The 1 6th of Sept. 1682.
Mr. Williams. Are you fure of it ?

Banifter. Yes I am fure of it.

Mr. S. Pemberton. Juft now it was April.

Banifter. It was in September, 1682. I writ this

paper at the fame time.

L. C. J. Where did you write this name to this

deed ?

Banifter. At Mr. Knowles's houfe.

L.C.J. When was the firft time that you faw
that deed ?

Banifter. The very fame day that I writ my
name on this paper.

L. C. J. Did he find the deed or you ? Let me
fee it. (which was done.

Banifter. He had found that deed before, buc
had miflaid it, and defired my affiftance to find it

again,

L. C. J. Where did you find it ?

Banifter. In a garret in Mr, Knowlcs's houfe.

Mr.
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Mr. Sol. Gen. Were there not a great many deeds

there ?

Banifter. Yes, there were a great many.

L. C. J. Prythee look upon it again, and confider

what thou fay'ft.

Banifter. This is my name.

L. C. J. Very well ; and how came thy name

there ?

Banifter. This is the very deed I looked upon at

that time.

L. C. J. Where did you firft fee that deed ?

Banifter. I was at the finding of it in a garret at

Mr. Knowles's houfe.

L. C. J. That was in Sept. 1682. you fay.

Yes, in Sept. 1682. I never faw it be-

Pray who are parties to that deed ?

My Lord, it is the purchafe of

Banifter.

fore.

L. C. J.

JMr. Williams,

the Inheritance.

L. C. J. It is fo ; and how fliould that come to

be in the poffeffion of Knowles ?

Banifter. I never faw it before that time.

L. C. J. Read it again.

Clerk reads,] —This is dated the 16th of April,

in the fixth year of Edward the fixth. To all

faithful

—

Mr. Sol. Gen. Certainly, my Lord, he is under

a miftake.

L. C. J. Ay, fo is he fure enough, but a very foul

one upon my word : But let us fee if we can

bring him out of it. Mr. Banifter, let me ask you

a queftion.

Banifter. Yes, my Lord, if you pleafe.

L. C. J. Then pray mind what I fay, and con-

fider of it. The 1 6th of September, 1682, was the

time that you went on purpofe to look for deeds at

Mr. Knowles' 5 houfe?

Banifter. I was there on the feventh day of Sep-

tember, and that was the firft day that ever I came

into Mr. Knowles's houfe in my life.

L. C. J. There were fome deeds, it feems, that

Mr. Knowles had found before ?

Banifter. So Mr. Knowles faid.

L. C. J. What became of thofe deeds he had

found before ?

Banifter. As he told me he had miflaid them.

L. C. J. And when did you come to have an ac-

count that he had found thofe deeds firft ?

Banifter. It was after I had paid him 3 /. for

water.

l. c. y.

of it?

Banijter.

l. c. y.

Banifter.

When was the firft time that he fpoke

It was the fifth or fourth of September.

And when did you firft go thither ?

On the 7th of September, he defired me
to come and help him, and affift him in finding

out the deeds that he had miflaid.

L. C. y. What do you know of this deed ?

Banifter. We found one deed

—

L. C. y. Look upon that carefully, is that your

God's

more.

hand ?

Banifter.

l. c. y.

That is my hand.

Do you remember when you put your

hand to that deed ?

Banifter. The paper I have in my hand was writ-

ten at the fame time.

L. C. y. Look upon that paper, and confider it

well ; and now tell us whether you found that deed

firft, or Mr. Knowles.

Banifter. Mr. Knowles.

L. C. y. Now look upon it, and look upon it

carefully, when was it ?

Banifter. This deed came into my hands the
fame day that I writ this note.

Mr. Att. Gen. My Lord, we defire we may go
on with our evidence, and not have them break in
upon us to examine any fuch thing till their time
comes ; if they have any thing to object againft our
witneffes, let them take their time.

Mr. S. Pemberton. Mr. Attorney, we are very-
regular fure in what we do ; you produce a deed,
and we defire an account how you came by that
deed ; and finding Mr. Banifter's name, who is
your witnefs, and ("worn by you, we would know
of him what he knows of it.

L.C.y. Ay ay, let truth come out in

name. Look upon it, M. Banifter, once
What fay yon to it ?

Banifter. This is the fame deed, and my hand.
L. C. y. Upon your oath, Sir, when did you

firft fee that deed ?

Banifter. This deed I faw the 7th of Sept. 1682
L.C.y. Where?
Bannifter. in the garret at Mr. Knowles's houfe.
L. C. y. Did you find it firft, or Mr. Knowles?
Banifter. I cannot tell, it may be I might.
L. C. y. Are you fure you then put your name

to that deed ?

Banifter. I did put my hand upon this fame deed
the 7th of Sept. 1682.

L. C y. Prychee look upon it again, and look
very carefully upon it. [which be did for a good

while together.

L. C. y. Now look upon your note again.
Mr. Att. Gen. Pray do fo, and perufe it care-

fully, and fee whether that Deed be in your note.
L. C. y. Nay, good Mr. Attorney, let us have

no directions. What fay you ?

Banifter. I fet my hand to feveral deeds that I
found there, to fome writings on the 7th of Sep-
tember, and to others on the 1 6th.

L.C.y. Now tell us, which of them it was
thou didft put thy hand upon this deed ?

Banifter. I believe it might be the 7th.

L. C. y. Didft thou not fee that deed before the
7th of September, 1682, upon thy oath ?

Banifter. No, never.

L. C y. Who was with you wken'you firft found
that deed ?

Mr. Att. Gen. Pray my Lord
read, and that will clear all.

L. C. y. No, by no means Mr. Attorney
; he

may make ufe of what notes he pleafes, to refrefh
his own memory •, but we will never fupport or
prop up a perjury at that rate, I affure you, by a
note. Was Mr. Knowles with you when you found
that deed ?

Banifter. He was.

L. C. y. Do you take it upon your oath that that
deed was found the 7th of September, 1682, in the
garret at Mr. Knowles's houfe ?

Banifter. I cannot tell which of the two
the feventh or the fixteenth.

L. C. y. Was it one of the two, upon your oath ?

Banifter. It was one of the two.

L. C. y. Now call Mr. Knowles again.

Mr. Williams. There he is, my Lord ; if your
Lordfhip pleafe to look upon the deed— Knowles's
name was to it likewife, but fcraped out.

L. C. y. Well, we will ask him about it. But
Mr. Banifter pofitively fwears he was at the find-

ing of this deed. Whut fay you, Knowles ?

Knowles. I know nothing of ir, my name is not
to it. Mr,

that

let this note be

it was,
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Mr. Williams. Was your name ever to it, or not ?

Knowles. No, never.

Mr. Dobbins. But it was to it at the trial in Mi-

chaelmas term.

L C. J. Did you fet your name to all the deeds

you found in the garret ?

Knowles. Yes, 1 did.

L. C. J. Upon your Oath, Banifter, did you fet

your name to any deeds that he did not, that were

found there ?

Banifter. I believe I might do fo, I would not

fwear punctually to it.

L. C. J. Was he with you ?

Banifter. He was with me in the very fame cham-

ber.

Knowles. I do not know that ever I put my hand

to that deed in my life.

L.C. J. Did you ever fee that deed ?

Knowles. I cannot fay 1 did, I remember nothing

of it.

L. C. J. I afk you once again, when you found

this deed, was he with you ?

Banijhr. Yes, Sir.

L. C. J. You, Knowles, did you ever truft him

to look and fearch any deeds in your garret, but

when you were by yourfelf ?

Knowles. No, my Lord.

L. C. J. Then I would ask you upon your oath*

becaufe you are the perfons that had thefe deeds in

ycurcuftody ; was there any deeds delivered out of

your hand that you did not let your hand to?

Knowles; I believe there was never an one.

L. C. J. How came this deed which he fwears

was found there, not to have your hand to it ?

Knowles. I do not know that ever I faw it.

Mr. Att. Gen. Did Mr. Knowles fay he was look-

ing for deeds of his own concern when he found

the firft deed ?

Banifter. He did fay he had looked before* and

had found fome of thefe deeds, and then miflaid

them, and defired my afMance to find them again.

L. C. J. What did he fay to you at firft ?

Banifter. He faid he had been fpoken unto by

my Lady Ivy, to look for deeds that might con-

cern her anceftors ; and he had found fome : But
finding fome alfo that concerned himfelf* he had

miflaid my Lady's, and defired me to help him to

find them again.

L. C. J. What employment have you under my
Lady Ivy ?

Banijhr. I am her rent-gatherer.

L.C.J. Her bailiff, I fuppofe : But now you
fpeak of what my Lady Ivy defired of Knowles, I

would ask you a queftion, left it flip out of my me-
mory. Were you prefent at any time when my
Lady Ivy fpoke to Mr. Knowles, to look after any

deeds ?

Banifter. Yes, I was.

L. C. J. Pray tell us whofe deeds Ihe defired him
to look ?

Banifter. The deeds he faid he had miflaid.

L. C. J. What were they ?

Banifter. The deed of Richard Hill, and the

deeds belonging to Stepney and Shadwell.

- L. C. J. What names did (he mention to him,

that (lie would have looked after ?

Banifter. She did mention fome,

L.CJ. Upon your 0.1th, did (lie mention any

deeds made by Dr. Don e Dean of St. Paul's?

Banifter. No.
L. C. J. By one May, Dean of Sr. Paul's ?

Banifter. No.
L. C. J. Was one Lun named ?

Banifter. No;
L. C. J. Or one Holder ?

Bani/ler. Not that I know of.

L. C. J. Did (he mention one Joan Hall ?

Banifter. I do not know that my Lady Ivy gave
particular order for any of thefe names.

L. C. J. Did (he upon your oath, name Mar-
cellus Hall to you ?

Banifter. No, my Lord.

L. C. J. Upon your oath, Knowles, was not he

by when my Lady named Marcellus Hall to you ?

Knowles. He was my Lord.

Banifter. I did not hear my Lady name that name
at all.

L. C. J. No ; he heard her give order for no
particular deeds, neither for Holder, nor Lun, nor
Marcellus Hall, but only concerning Stepney and
Shadwell.

Sir Edw. Herbert. Banifter, did he fay he had
before found them, and miflaid them ?

Banifter. Yes.

Mr. Att. Gen. Upon your oath, what deed do
you take that to be, which is produced ?

Mr. Powis. Can you read it, yea, or no ?

L. C. J. Mr. Powis, do you think my Lady Ivy
fent Banifter to look after deeds that he could not
read? that were very pretty.

Mr. Att. Gen. What deed do you take it to be ?

Mr. Sol. Gen. Let me ask you one queftion, Mr.
Banifter ; Did you ever fet your hand to any deeds
that were not found at Mr. Knowles's ?

Banifter. Yes I have.

Mr. Luthwich. Upon what occafion did you put
your hand to them ?

Banifter. Becaufe they were ancient deeds, and
I was to look out where the hands were that they
did concern.

Mr. Att. Gen. Pray now anfwer my queftion ;

look upon it, and tell me what deed do you take
it to be ?

Banifter. It is a deed of fale to Stepkins.

L. C. J. It is fo, you are in. the right of it ; and
now upon your oath, where did you find that deed
of fale ?

Banifter. My hand is to it, and this is one of the
deeds* I take it to be fo, that was found in the
garret at Mr. Knowles's houfe.

L. C. J. He has faid fo, I know not how often.'

Mr. Alt. Gen. He is not himfelf.

L. C. J. How can I help that, Mr. Attorney ?

But what he fays* is plain.

Mr. Sol. Gen. Pray read over the note you have
in your hand to yourfelf, and remember all the
deeds that are particularly therein containd.

L. C. J. Let him read his note, (which he did)
and now ask him what you will;

Mr. Att. Gen. Is there any deed of the 16th of
April, 6 Edw. 6. from Hill to Stepkins, in that note ?

L. C, J. That is no fair queftion, Mr. Attorney.
Mr. Att. Gen. With you favour, my Lord, I

conceive it is ; for that will make it plain that he is

miftaken.

L. C. J. I believe he is ; but with your favour^'

it is not a fair queftion ; you are only to ask him
whether that deed given in evidence be there ?

Mr. Sol. Gen. 1 would ask him one fhort que-
tion, my Lord, and I think it is a fair one.

L. C. J. Ay, in God's name ask what fair que-
ftions you will, but no leading ones.

Mr.
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Mr. Sol. Gen. Your witnefs is drunk, Madam—
(fo my Lady Ivy.)

Mr. S. Lutv/ich. My Lord he does not under-

ftand what he fays, that is plain.

L. C. J. Brother, all knaves are fools in one kind

too.

Mr. Sol. Gen. Have you read the date of that

deed ?

Banifier. Yes.

Mr. Att. Gen. My Lord, if you pleafe, we will

go on with our other evidence a while, and let him

recollect himfelf and confider of it.

L. C. J. With all my heart •, but I think the

more he confiders, the worfe he is ; and fo he will

be to the end of the chapter.

Mr. Att. Gen. They have called to us, my Lord,

for an account of this deed ; we fhall now prove

that Mr. Neak knew of this deed before. Swear

Mr. Butler; (which was done.)

L. C. J. What is your name ?

Butler. William Butler.

Mr. Att. Gen. Pray, Sir, will you tell the Court

and the Jury, what diCcourfe you had with Mr.

Neale, and what he faid about a deed, and when ?

Butler. I never faw the leafe; but as I was here

at the laft trial, when there was a verdidt for this

Eftate to be my Lady Ivy's-, and afterwards, the

2 2d of December laft, I had an opportunity of being

with Mr. Neale, he being with Mr. Bryan, my La-

dy's hufband, fince dead, at the King's-Head tavern,

with whom I had fome bufinefs. Mr. Brian was

there firft, (I fuppofe it was by appointment they

met) and in half an hour Mr. Neale came up ftairs.

After they had changed two or three compliments,

they came to talk about meeting at Mr. Attorney-

General's chambers in the Temple, to treat about

their controverfy. Says Mr. Neale, let there be a

forfeiture upon it of 50 L to be paid by him that

fails. No, fays Mr. Bryan, I will make no forfei-

ture, but I will certainly meet there. Says Mr.

Neale again ; And I queftion not but to give fuch

fatisfaction, as whereby to convince you and my
Lady, that this is not her Eftate. Lfhould be glad

to hear that, fays Mr. Bryan: why I hope you do

not think the deeds are forged ? No, fays Mr.

Neale, I do not think they are forged. Mr. Knowles

offered me a long time ago, to fhew me that deed,

and I might have had it in my poffeffion -, but I would

not : for if I had, I mould have been the apteft man

in the world to burn it. This is all I can fay.

L- C. J. And what is this to the purpofe, Gen-

tlemen ? Alack-a-day, this is very thin ; a flight

difcourfe in a tavern : How can any anfwer be gi-

ven to fuch an evidence ? tho' indeed it does not

need any. Pray let not our time be taken up with

fuch trifling ftories of a cock and a bull ; go on to

that which is material.

Mr. Att. Gen. Now we fhall produce a leafe from

Marcellus Hall to one Roper, of part of this eleven

acres and an half.

Clerk reads.'] This Indenture made the 13th day

of November, in the 2d and 3d years of the reigns

of our fovereign Lord and Lady Philip and Mary,

by the grace of God King and Queen of England,

Spain, France, both the Sicilies, Jerufakm, and

Ireland; Defenders of the faith, Arch-Dukes of

Aujlria, Dukes of Burgundy, Milan, and Bra-

bant ; Countefs of Hapjburg, Flanders and Tyrole ;

between Marcellus Hall of Ratcliff, miller, of the

one party, and Richard Roper, citizen and falter of

London, of the other party, witneffeth, that the

faid Marcellus Hall, for the fum of fix pounds of
good and lawful money of England, to him by the
faid Richard Roper in hand paid ; whereof the faid

Marcellus Hall clearly acquitteth and difchargeth
the faid Richard Roper, his executors and afligns,

and every of them, by thefe prefents ; hath grant-
ed, demifed, and to farm letten, and by thefe pre-
fents granteth, demifeth, and to farm-letteth, to
the faid Richard Roper, a parcel of marfh-ground,
lying and being in Wapping marfh, at the eaft end
of the marfh, beginning at the weft fide of the well,

which lieth by the way that leadeth up to the Lyn-
ches, called Shadwell, meafured by a ftrait line

from the Lynches, by the weft fide of the well, to
the Thames wall, and reacheth weft to the way that

leadeth up into Ratcliff high way, containing by
eftimation of meafure, feven acres, little more or
lefs, and the pond ; all which marfh-land abutteth
north upon the Lynches of the Dean and Chapter of
the Cathedral Church of St. Paul, and fouth upon
the Thames wall ; and alfo all the Thames wall be-

longing to the feven acres, with the foreland and
foil, down to the low- water- mark of the River of
Thames : All which marfh-lands are lying in the

parifh and manor of Slebunheatb, alias Stepney, in

the County of Middle/ex. To have and to hold the

faid parcel of marfh-ground, wall, foreland and
foil, with the appurtenances, to the faid Richard
Roper, his executors and affigns, from the feaft of
the Annunciation of our bleffed Lady St. Mary the

Virgin, next coming, unto the end and term of
four and twenty years from thence next enfuing,

and fully to be compleated and ended ; yielding and
paying therefore yearly, during the faid term, to

the faid Marcellus Hall, his executors and afilgns,

three pounds of good and lawful money of England,

at four terms of the year.

—

L. C. J. What date is that deed of ?

Clerk. The 13th of November, in the 2d and 3d
years of King Philip and Queen Mary.

Mr. Att. Gen. Now we fhall read Stepkins's li-

cence to Hall, to alien his term.

Clerk reads.] To all manner of people to whom
this prefent writing fhall come ; 1 Thomas Stepkins

alias Stipkins, of the parim of Stebunhealh alias Step-

ney, in the County of Middle/esc, beer-brewer, fend

greeting in our Lord God everlafting. Whereas I

the faid Thomas Stepkins on the 16th of April,

in the fixth year of Edward the fixth, have betaken

eleven acres and a half of marfh-land

with all the bank with the

foreland and foil, down to the low-water mark of

the River of Thames that he mould
not alien or affign the faid leafe or term of years,

without the fpecial licence or confent

Now know ye, That I the faid Thomas Step-

kins, for divers good caufes give leave

and licence to the faid Manellus Hall,

to the right worfhipful Mr. Dean
of the Cathedral Church of St. Paul with

the wall, foreland or foil under fuch cove-

nants, as is referved and contained

—

Mr. Williams. I would, ask Mr. Banifier fome-

thing about this deed ; look upon it, Sir.

Mr. Alt. Gen. We have not done with him yet.

Pray take that deed out of his hand.

Mr. S. Pemberton. You will let him give fome

account of it firft, Mr. Attorney.

Mr. Att. Gen. You would fain confound him.

M. S. Pemberton. He is confounded enough al-

ready.

Mr.
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Mr. Sol. Gen. Now Mr. Banifter you have con-

fidered of it, pray once more look upon the deed

gain —(which he did,)—Was that deed one that

you figned then or no ?

Banifter. This is my name, but I cannot find

the date of this deed in my paper. I cannot tell

now whether it be one I found then or no. '

Mr. Sol. Gen. Did you fet your hand to any

deeds that were found there, which you did not fet

down in vnur paper ?

Banifter. No, not that I know of, I do not

know I did.

L. C. J. Prithee where did ft thou fet thy hand to

that deed ?

Banifter. I fet my hand to the deeds that were

found there, at the houfa.

L. C. J. Did you fet your hand to none elfe but

what were found there ?

Banifter. I have fet my hand to divers deeds be-

fide, but they are none of thofe deeds that are in

my paper.

L. C. J. Where did you fee your hand to any

deeds bolides ?

Banifter. To divers deeds I have fet my hand at

home.
L. C. J. Have you to any relating to the lands in

queftion ?

Banifter. I do not know that I have fet my hand

to any deeds relating to the lands in queftion, but

at Mr. Knowles's.

L. C. J. To what purpofe did you fet your hand

and name to the deeds you found at Knowles's ?

Banifter. To the fame intent to teftify that I was

at the rinding of them.

L. C. J. To what end did you fet your hand to

any other deeds ?

Banifter. To the intent that I knew better where

the lands did lie than (he did, and when my Lady

found any deeds, I fet my hand to them, and then

found the places where the lands lay.

L. C. J. Thou haft had a fair time to confuier of

that deed ; canft thou fee here to what place that

deed relates, by this mark ?

Banifter. I cannot find the date of the deed in my
paper.

L. C. J. But where do you think you did put

your name to that deed ?

Banifter. I cannot tell whether I did it at that

time or no, but this is my name.

L. C. J. I know thy name is there, man ; I read

it two hours ago : but did you put your hand to

that as one of the deeds that you found in Septem-

ber, 1682, when you were at Mr. Knowles's, or not?

Banifter. I cannot tell.

L. C. J. Doft thou believe thou didft not ?

Banifter. I cannot tell.

L. C. J. Canft thou tell the reafon why thou

didft let thy hand to it ?

Banifter. Certainly becaufe I was at the finding

of it ; I know no otherwife.

Mr. S. Pemberton. Now pray look upon this deed

(Jhewing him another.)—and fee whether that be

your name or not.

Banifter. Yes, My Lord, I will.

Mr. S. Pemberton. Is that your name ?

Banifter. Yes, it is ; this is one of the deeds that

was found at Mr. Knowles's.

Mr. S. Pemberton. You faid fo as to the other

two.

Mr. Att. Gen. But he was not fo pofitive in it.

Banifter. This is rat-eaten, and fo I know it a-

Vol. VII.

gain ; and there is a rat-eaten deed fet down in my
paper.

L. C. J. Let him be as pofitive as he will, he

has been forfworn five times.

Mr. Sol. Gen. He was confounded With a miftake

of the deeds, he having fet his hand to fo many.
L. C. J. They are perjured both of them plainly,

that is the truth of the matter.

Mr. Att. Gen. I hope the folly of our witnefles iri

fuch circumftances, (hall not rob us of our own
land, and that it appears to be plainly.

L. C. J. God forbid but you fhould have your
own land •, but by the Grace of God, if I can help

it, you (hall never have a foot of land by forfwear-

ing and perjury.

Mr. Williams. When did you find that deed ?

Banifter. The 16th of September.

Mr. Williams. Where ?

Banifter. In the garret at Mr. Knowles's^

Mr. Williams. Are you fure of it ?

Banifter. Yes, I am fure of that deed, becaufe

it is rat-eaten.

Mr. Williams. Knowles, pray do you look upon
it, what fay you to that deed ?

Knowles. This is my hand, and this is one of the

deeds that was found there at that time.

Mr. Williams. Pray read the date of that deed

there.

Clerk reads.] This indenture made the 13th day
of November, in the 2d and 3d years of Philip and
Mary.

Mr. S. Pemberton, That is a deed from Marcellus

Hall to Roper ; how fhould that come to be at

Knowles's ?

L. C. 7. They have fworn it.

Mr. Att. Gen. They go about to blemifhoUr deeds

by the folly of our witneffes, which we cannot help.

We however leave the deeds to the Jury, and
let them fee if thofe feals and other things look like

counterfeit.

L. C. J. Well, go on* the Jury will have the

deeds with them.

Mr± Alt. Gen: My Lord we did before product

a conveyance from Richard Hill to Stepkins. It

refted not there, that conveyance had no legal exe-

cution, thereupon there was a fine and recovery by
the heir of Hill; and what was the occafion of that,

will appear by the deed.

Clerk reads'] This Indenture' made the twelfth

day of November, in the 5th and 6th years of the

Reigns of our fovereign Lord and Lady, Philip

and Mary, by the Grace of God King and Queeri

of England, Spain, France, both the Sicilies, Jeru-

falem and Ireland, Defenders of the faith ; Arch-
Dukes of Auftria, Dukes of Burgundy, Millan and
Brabant i Counts of Hafpurg, Flanders, and Tyrol:

between Jafper Hill, fon and heir of Richard Hilli

late citizen and mercer of London, of the one party ;

and Macheline Stepkins, late wife and executrix of

the laft will and teftament of Thomas Stepkins,

and John Stepkins, fon and heir apparent

of the faid Thomas, of the other party, witnelferh,

That whereas the faid Richard Hill, father of the

faid Jafper amounting in the

whole to the fum of 2000 by the

laid Macheline And
where variance concerning all that

parcel of marfh-land unto"

St. Katberine's, which the faid Richard Hill bought
of Cornelius Vanderdelf for the allu-

ring all that Wapping marjh, the faid Richard H, 11

F f f f ftands
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reaching to

ftands bound in an obligation of which condition,

that he fhould make by a certain day, a good,

fure, fufficient, indefeafible of and in

all thofe parcels of marfh-land, lying in Wapping-

marfh, that is to fay, all that

with fix acres of marfh, now in the tenure or oc-

cupation of one Knevett, or his afligns, and all thofe

lying in the Eaft and in

jhe tenure of one Miller ; that is to fay, all the

bank, containing by eftimation three acres and an

half; and all thofe next adjoining, by meafure fix

acres or more and two acres by eftimation

of meafure, lying in the bottom of the Lynches,

and reacheth from the Lynches to the Ifiand by the

pond 5 and alfo all that parcel divided into twain

fix acres ; and alfo

that holds in his own hands, that

is to fay, all that parcel with the ifland

and pond,.containing by eftimation of meafure, five

acres and of, and in all thofe parcels

lying on the weft fide of the pond, containing in

the whole . fixteen acres by meafure ;

all which faid fixteen acres to Gra-

vel-lane, the faid Richard Hill had in his own
cupation

Gravel-lane, fometime plowed and fown by one

Richard Clayton, and now in'the occupation of one

Cooper, butcher, and lying on the eaft fide of Gra-

vel-lane towards London fields, which was conveyed

to him from one Richard Tyrrell i and alfo all that

marfh in the tenure of one Clayton, butcher,

one William Cound, butcher, feventeen acres

and of Edward Ajh, four acres ; and alfo

all the lands, tenements, rents, houfes, ponds, fifh-

ings, mills, to the low-water-mark

of the River of Thames, and all trees

For the appearing all vari-

ances and fuits, the faid parties to this Indenture

have fully condefcended and agreed in form follow-

ing ; that is to fay, the faid Jafper Hill, for the

fum of 1200 /. of lawful money of England, in

which he acknowledgeth himfelf to be truly indebt-

ed' to the faid Macbeline and John Stepkins, doth

give, grant, bargain, fell , to the faid Ma-
cheline and John Stepkins all the faid

marfh-ground lying in Wapping-marOi, with all

manner of lands, tenements forelands,

ways, trees to the low-water mark
with the appurtenances lying and

being in without or elfewhere within

the parifhes their heirs and afligns

for ever, all the right, title to-

gether with all evidences and writings

difeharged of all former charges, incum-
brances by the faid Jafper Hill

Mr. Att. Gen. Next we fhall fhew that Marcellus

Hall, that had this long leafe, and had demifed the

feven acres down from Shadwell to Roper, doth on

the 14th of November, in the 5th and 6th years of

Philip and Mary, furrender the remaining four

acres to Thomas Stepkins ; and then we (hall fhew it

was demifed to Fox, who was the firft builder and
made Fox's-lane.

Mr. Sol. Gen. Your Lordfhip doth obferve, thai

the licence was to affign the whole eleven acres and

an half, but he did afiign but feven.

Clerk reads.'] This is dated on the 14th of No-
vember, in the 5th and 6th years of King Philip

and Queen Mary,

To all to whom this prefent writing fhall come ;

I Marcellus Hall of Ra'tcliff, miller, lend greeting

in our lord God everlafting. Whereas Thomas
Stepkins hath by his Indenture dated the
20th day of April, in the 6th year of King Edward
VI. let to me the faid Marcellus Hall on
the weft fide with the Thames wall thereto
belonging, with the foreland and foil for

one hundred and twenty and eight years : know ye
that I the faid Marcellus Hall, for the fum of 30 /.

of good and lawful money of England
in hand paid have by thefe prefents
remifed, releafed, and abfolutely confirmed, to the
fci& John Stepkins, his heirs, executors and afligns,

all fuch eftate, rightj title, intereft, term of years,

eftate, property, claim and demand, which I, or
any perfon to my ufe, have, or ought to have, or
at any time fhall to have in, or to four
acres of marfh-ground, abutting eaft on the green
bank, or way through, fix acres leading up to

Ratcliff way, which way, adjoirieth to the weft fide

of the lands in the occupying of Roper ; which faid

lands was made over with the leave and licence of
the faid Thomas Stepkins, to the right worfhipful

for the term of ninety

three years ; and weft on the field, in the occupy-
ing of John north on the Lynches, and
fouth of, in, or to the Thames wall

abutting eaft on the fouth-weft way, as

aforefaid down to the low- water mark
of the River of Thames

So that neither I, my executors or afligns,

any right claim, demand
or any part thereof

but from all ftiall

be utterly excluded and debarred for ever—
Mr. Att. Gen. Here is a fine levied, <%uin' Trin*

3 Eliz. they had beft ask where that was found
too : Is not that forged ?

The Fine was read.

Mr. Sol. Gen. Here is a recovery alfo, and 3
deed to lead the ufes : in which recovery the tenants

vouch Jafper Hill, who voucheth over the common
vouchee.

The Recovery was read.

L. C. J. Read your deed to lead the ufes.

Clerk reads."] This Indenture made the 12th day
of May, in the fourth year of the reign of our fo-

vereign Lady Elizabeth, by the Grace of God,
Queen of England, France and Ireland -, Defender
of the faith, &V. between Macheline Stepkins

of the one party and Edward Buggin
Where it was concluded, fully conde-

fcended and agreed between the parties to this Inn-
denture, that they the faid Edward Buggin

fhould in the term of the holy Trinity

recover to them by writ
of Entry fur Diffeifin in le Poft, to be had againft

the faid Macheline and John, before the Queen's
Majefty's Juftices of the Common-Pleas at Weft-
minfter, for that time, being according to the ufe

of former recoveries one hundred acres of
frefh marfh, within the parifhes, towns, fields

And it was fully agreed be-

tween the faid parties, that the faid recovery fhoukl

be to the ufes

Mr. Williams. Mr. Banijier, pray Sir, look upon
this deed, and fee whether your name be to that

deed or no. (Jhewing him the furrender ofHai\.)

Banijier. This is my name.

Mr. Williams. Was Mr. Knowks's hand to that

deed ?

Banijier. I cannot tell.

Mr.
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Mr. S. Pemberton. Did not he and you put your

hands together to it ?

Banifter. I did not make it, I did not forge it.

Mr. S. Pemberton. No, I do not think you did,

you have not brains to do it.

Mr. Williams. Where did you find that deed ?

Mr. S. Pemberton. Flow came you to put your

~hand to it ?

L. C. J. Is it one of the deeds of purchafe ?

Mr. S. Pemberton Yes, it is ; and therefore we

would know, fince Mr. Knowles's name is to it, how
it came there.

L- C. J. Is it the furrender made by Marcellus

Ball to John Stepkins ?

Mr. Williams. Yes, my Lord, it is.

L. C. J. Let me fee it—His name, I believe, has

been there.

Mr. Williams. Do you know any thing of the

rafing of it out ?

Banifter. No, not I.

Mr. Williams. You Knowles, were you at the

finding of that deed ?

Knowles. I fetmy hand to none but whatl found.

L. C, J. But what do you fay to that deed ?

Knowles. I do not remember this deed at all i I

cannot fay any thing to it.

L. C. J. Was your name to it ?

Knowles. Here is my name, but I do not know
who put it there.

L. C. J. Is that your writing, Banifter ?

Banifter. That on the backfide is.

Mr. Williams. Look into your note, that you

may not out-run your felf. Why did you let your

hand to it ?

Banifter. I fuppofe it was one of the deeds found

there.

Mr. Williams. How mould it come there ? it

belonged to the purchafer.

Mr. Att. Gen. Now we mall go to matter of re-

cord again. Richard Hill, it feems, before the Ieafe

made to Marcellus Hall, entered into a Recogni-

zance in 4 Eliz. this is extended, and that will

fhew it to be Richard Hill's eftate.

Mr. Poivis. Can you object any forgery of Re-

cords, pray ?

Mr. Sol. Gen. Pray Sir, look upon that (to the

Witnefs) where did you examine that ?

Witnefs. I examined this at the Rolls.

Mr. Williams. Is it a true copy, upon your oath ?

Witnefs. It is.

L. C. J. Read it.

Clerk. This is tefted at Weftminfter, 17 Jan. 4
Eliz. And here is an inquifition taken the 6th. of

April, in the fame year.

Mr. Att. Gen. We will read that part of the In-

quifition that concerns our queftion ; for the eaft

. bound is only in queftion now. (// was read.)

Mr. Att. Gen. Was this produced at the former

trial, the firft trial ?

Sutton. No, I think not in Michaelmas Term.
Mr. Sol. Gen. Then we mail fhew an Inquifition

upon a com million of fewers.

Mr. Att. Gen. The land in queftion is every foot

of it in the marfh ; and that they muft acknow-

ledge they have no title to.

Mr. Williams. This is an inquifition which they

produce, taken before a commiffion of fewers. I

defire to know how that comes to lie in a private

hand, for it is the original Inquifition, and ought

to remain with the officer.

Mr. Alt. Gen. The whole intereft of the marfh
Vol. VII.

was ours, therefore it might well be left with us.

Mr. S. Pemberton. Under favour, good Mr. At- .

torney, fuch things fhoulj be kept by the Clerk
to the Commiflloners.

Mr. Att. Gen. How many trials has this been

produced at ?

Mr. S. Pemberton. With fubmifilon, my Lord,
this that they produce being an Original, may very

wellcome under great fufpicion, in regard it ought
to be brought in by the officer, in whofe cuftody
it ought to remain.

Mr. Williams. It is not a thing of bare intereft

between party and party, but a thing that concerns

the publick, and therefore mould be brought in the

officer's cuftody.

L. C. J. Read it de bene ejfe, let us fee what it is.

Mr. Att. Gen. My Lord, I would afk Mr. Sut-

ton, was not this produced and read before the trial

in Michaelmas-Term laft?

Sutton. It was produced in Court twelve years

ago.

Mr. Sol. Gen. Was it allowed as evidence?

Sutton. Yes, conftantly.

Mr. Att. Gen. Pray read it.

Mr. Williams. Pray who has had it in keeping all

this while ?

Sutton. My Lady Ivy brought it to me among
her writings at firft.

L. C. J. Read it.

Clerk reads.] The verdict and prefentment of us

the Jurors, as well of all defects, annoyances,

within the limits or bounds of Wapping,

and Wapping marfh, from Grajh mill to the mill at

Ratcliff, that is to fay, the 20th of December, Anno
Horn, 1572, and in the 14th year of the Queen's

Majefty's Reign that now is.

The names of the Free-holders within Wapping-
marfh, and the number of acres contained within

the fame marfh, with all the names of the occupiers

thereof.

Firft, John Stepkins Gent. Freeholder, for a par-

cel containing twenty two acres, in the tenure of

Richard Ew Benedict Gent.

Mr. Att. Gen. You may fkip over a great deal,

and read only that which conduces to the queftion.

Clerk. No one can read it very well, I think.

(Reads') On the weft fide of Gravel-lane, containing

68 acres—Is that it ?

Mr. Att. Gen. No, go to the eaft fide.

Clerk reads.] -—Freeholders •, one parcel con-

taining ten acres, in the tenure of John Hodges and
John Gee, John Stepkins, Gent, two parcels, con-

taining twenty acres, in the tenure of John Cooper,

and John Harding, John Stepkins, Gent. One par-

cel, containing four acres, in the tenure of John Step-

kins. One parcel, containing twelve acres, in the

tenure of John Roger James, Freeholder.

Two parcels, containing fix acres, Robert Hemmings
and John Stepkins. One parcel, containing one
acre and an half, Richard Roper. One parcel, con-

taining fix acres, in the tenure of Richard Roper.

All which parcels be on the eaft part of Gravel-

lane, containing fixty acres—Then here is fome-

what interlined and ftruck out again.

Mr. Williams. This doth not concern the Church.

Mr. Att. Gen. No more it doth not, as you fay,

indeed •, for they cannot claim any of the marfh.

Now we fhall fhew a warrant three years after, from

the Commiffioners to furvey.

Clerk reads.] —This is dated the i8ch of July,

in the, 17th year of the mod profperous Reign of
F f f f 2 our
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our fovereign Lady Elizabeth, by the Grace of God
Es?r. And it is directed

To cur -well- beloved John Stepkin and ]a\\n Qs-

born, Surveyors. Whereas, the Queen's Majefty

by a commiflion of fewers, bearing date the 23d
day of April, in the year of her Reign ; hath

authorized us to furvey and view

from Buttolphs-Wharf by St. Kalherine's, near the

Tower of London unto Ratcliff-

mill not only to confider of the decays

and mines of the fame, .but alfo to take order for

the fpeedy repairing as to

our difcretions fhall feem good
We therefore fufficiently informed of your

wifdom and difcretion, appoint you furveyors

willing and commanding you, by virtue of

the faid commiflion to fee whether the

work be accomplished according to

fuch ordinances and decrees as we have appointed,

and from time to time fhall make and appoint; and
to fee who we
have made expenditor for fuch fums of money for

the payment of workmen may by
your warrant be difburfed and payed accordingly-,

and further, we give you power and authority to

give to provide for a competent

and falary, at reafonable prices, all work-
men boats, lighters, carts, carriages,

trees, pales as to your
good difcretion fhall feem meet ; and for your fo

doing, this fhall be your fufficient warrant.

Mr. Att. Gen. We fhall now go a ftep farther,

as I opened in the beginning, and fhew that this

was mortgaged by Stepkins to the Queen, and a fine

was levied upon that- mortgage.
Clerk reads.'] This Indenture made the 4th day

of June, in the 15th year of the Reign of our fo-

vereign Lady Elizabeth, &c. between the right ho-

nourable Sir William Cecil, Knight, Lord Burleigh,

and Lord High Treafurer of England; the right

honourable and one of her High-
nefs's moft honourable privy-council ; Sir Gilbert

Gerard, Knight, her Majefty's Attorney-General,
for and on the behalf of the Queen's Majefly, and
to her ufe, of the one party, and John Stepkins

Whereas William Pat one of the

tellers at and upon the determination

of his account, made and ended at the 25th day of
December is indebted in

the fum of 7928 /. ys. and 1 1 d. ob.

\ And whereas our faid fovereign Lady the

Queen the 16th day of
June, in the 9th year of her Reign, hath command-
ed the faid Sir William Cecil Sir Gilbert

Gerard, 'and Sir Thomas Bromley to

take order from time to time

with fo many of the debts owing, or that

after mould be owing and for the fure

payment and contentation of the faid fum of 7928 /.

ys. nd. ob. coven an teth
with them the faid that he the

faid John Stepkins, his heirs, executors

fhall and will not only fatisfy and pay the

faid fum into the receipt aforefaid but alfo for

the better fettlement fhall

and will make and caufe to be made
by one fine in good form of law

of, and in one clofe

within the parifh manor of
Tewel; and one great garden And
of, and in one tenement, with the appurtenances in

now in the occupation of John Stout

;

and 1 9 acres of meadow in Wapping marfh, parcel

of the faid manor Richard Roper.
Mr. Att. Gen. Where is the copy of the fine ?

Sutton. Here.

Clerk reads.] This is the final Concord, &c.
Men/. Mich. 1 4 Eliz.

Mr. Sol. Gen. This was afterwards regranted from
the Crown ; and there is the Regrant.

Which being under the Great Seal, and tejled 6
Julii, Anno 7 Jacobi Regis, was read.

Mr. Att. Gen. Part of this marfh was by our an-
ceftor conveyed to one Eaft.

L. C. J. Ay, I have the note of fuch a conveyance
in my notes of the lad trial.

Mr. Att. Gen. Mr. Sutton, is that a true copy ?

Sutton. Yes, it is.

Mr. Williams. A copy of what ? where did you
examine it, Sir?

Sutton. At the Rolls Chapel.

Mr. Att. Gen. It is a deed enrolled, and I hope
you do not think the Record is forged, Mr. Wil-
liams.

Mr. Williams. I know not what you forge or do
not forge ; pray read it, let us fee what it is.

The copy of a deed enrolled, dated 27 July, 3
Eliz. was read.

L. C. J. Then the next thing that you produced,
was a bond dated the 25th of'January, ^Eliz. wherein
Stepkins was bound to Spinola, who was Admini-
ftrator of Vivold and Salvago, upon the recognizance
of Hill to them.

Mr. Att. Gen. We did fo, my Lord ; but that

we cannot now readily find, I think ; Here howe-
ver is Spinola's difcharge.

Clerk. This is figned by me Benedicl Spinola, an'd

dated the 25th of Feb. 1561.
Mr. Att. Gen. Here is the bond, read the condi-

tion of it, though it is not material.

L. C, J. That is true ; but it was read the laft

time, I find by my notes.

Clerk. This is a bond of 300 /. The condition

of this obligation is fuch, That whereas one Re-
cognizance, made and entred into by Richard Hill

3 Dec. in the 3 2d year of the late

King Henry VIII. taken and acknowledged

—

Mr. Att. Gen. There is enough', for it makes
not at all to the purpofe, but to confirm the belief

of ourpurchafe. Here is alfo Jafper Hill's receipt

of the purchafe-money.

Clerk reads.] This is dated the 28 of January,
in the 13th year of Queen Elizabeth. Be it known
unto all men by thefe prefents, that I Jafper Hill

of Wormley have had before the enfealing

hereof, of Macheline and John Stepkins

for the difcharge of a certain Statute

the full fum of 1338 /. of lawful money
of England, in full fatisfaction and payment of all

fuch purchafe-moneys.

Mr. Att. Gen. Then the 1 6th of Auguft, 1 3 Ja-
cobi, Fox conveyed to John Stepkins; but that is

left at home.

L. C. J. Well, then there is an end of that ; what
do you do next ?

Mr. Ail. Gen. We have done with our evidence

by Deeds and by Records, and now we fhall come
to our evidence by witneffes, Viva Voce. And firft

we fhall begin with Mr. Ksicwles ; who will prove
the value of the land by the rents, and particular-

ly what the rents are of Derrick Hills.

L. C. J. Prove what you will.

Mr.
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Mr. Att. Gen. Mr. Knowks, have you received

the Dean's rents ?

Knowks. For the ufe of Mr. Neale, I have.

Mr. Att. Gen. What are the rents of the eaft fide

of Cock-bill?

Knowles. About 100/. a year.

Mr. Sol. Gen. What are they ?

Knowles. Houfes.

Mr. Att. Gen. All houfes ?

Knowles. Some houfes, fome ground-rent?.

Mr. Alt. Gen. What is the rack rent ?

Knowles. About 100/. a year.

Mr. Williams. Which houfes do you fpeak of,

Mr. Knowles ?

Knowles. On the eaft fide of Cock bill.

Mr. Att. Gen. Do you know the Lynches ?

Knowles, Yes, I do
Mr. Att. Gen. Who receives the rents of that

ground ?

Knowles. Mr. Neale did.

Mr. Alt. Gen. Have you received the rents of

the twenty acres ?

Knowles. Yes, for Mr. Neale I have.

Mr. Att. Gen. Thefe three together, what are

they all ?

Knowles. About 2000/. a year.

Mr. Att. Gen. All this the Church of Paul's has,

befides the lands in queftion.

Mr. Williams. You fay that part is worth too/.

a year.

Knowles. Yes.

Mr. S. Stringer. How much land might it contain ?

Knowles. It is a matter of the length of the hall.

L. C. J. And how broad is it ?

Knowles. Not very broad.

Mr. Att. Gen. Now then to come to the lands in

queftion ; Do you know Mariner's-jireet ?

Knowles. Yes.

Mr. Att. Gen. Who is in poflefiion of that, and

receives the rents of it ?

KnovAes. Mr. Neale.

Mr. Att. Gen. What fay you to Griffin's- alley ?

Knowles. Some of it is in mortgage ; Mr. Ba-

lington had it, but for Mr. Neale's ufe.

Mr. Att. Gen. What fay you to the water-houfe ?

Knowles. That Mr. Neale himfelf has.

Mr. Att. Gen. Thefe are the things in queftion ;

do you know that which is called New ?

Knowles. That is Mr. Neale's too.

Mr. Sol Gen. Our leafe of 128 years -expired but

in the year 1680 ; and we could not come at it till

then, and we had it not till 16825 and that an-

fwereth their poffeffion.

Mr. Alt. Gen. Now we fhall call our witnefles

to prove it marfh-ground. Swear Ibomas Hughes,

(which was done)—Do you know Wapping marfh ?

Hughes. Yes.

Mr. So!. Gen. Do you know the houfes in que-

ftion r

Hughes. Which houfes ?

Mr. Sol. Gen. The houfes now in fuit for?

Hughes. Yes, I do.

Mr. All. Gen. How long have you known them ?

Hughes. There was no houfes when I knew it firft.

Mr. Att. Gen. Do you know Cock-bill ?

Hnghes. Yes.

Mr. All. Gen. Do you know Foxes-lane ?

Hughes. Yes •, I did know it before it was built.

Mr. Alt. Gen. Did you know the houfes that lay

on the eaft fide of Foxe's-lane ?

Hughes. What houfes there ?
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Mr. All. Gen. Did you know any houfes there

formerly ?

Hughes. I know not what you mean.

Mr. Att Gen. I afk you again, do you know
Foxes-lane?

Hughes. Yes, it was a bank before it was built.

Mr. Powis. Do you know the Lynches ?

Mr. Alt. Gen. Nay, let us afk but one at once,

pray. I will afk you a plain queftion •, Did you
know the marfh before it was built upon ?

Hughes. Yes, Sir, that I did.

Mr. Att. Gen. How far did the marfh-ground go ?

Hughes. To Cock hill Eaftwar ' as far as the

broad bridge ; Weftward, as far as Foxes lane.

Mr. Att. Gen. Was all that marfh-ground ?

Hughes. The River of Thames did flow round a-

bou: it, and there were boggs, trees and bufhes,

and fuch things.

Mr. S. Lutwich. Did you know the place where
'Ratcliff-mill flood ?

Hughes. According to report I did.

Mr. S. Lutwich. Ay, where was that ?

Hughes. Juft at Bell-wharf.

Mr. S. Lutwich. Upon which fide of Cock-hill?

Hughes. In Shadwell Hamlet,

Mr. Att. Gen. That is right.

Mr. Powis. Was that like the other end of the

marfh ?

Hughes. The River came in there wholly.

Mr. S. Lutwich. At high flood does the water
come in there at this time?

Hughes. It did at every tide high and low for-

merly, now it is dam'd up.

L. C. J. Did the tide come up to that you call

Foxes-lane ?

Hughes. Yes.

L. C. J. Then that makes an end of the que-
ftion : It cannot be as you fay.

Mr. Att. Gen. How fo, my Lord ?

L. C. J. How could it be an overfhot*mill ? how
could the mill be turned but with the tide ?

Mr. Att. Gen. Their evidence makes it appear

fuch by the leaden trough, which is an inftrument

belonging only to an overfhot-mill ?

L. C. y. Tell not me of the leaden trough, Mr.
Attorney ; look you upon the furvey you produced,
and rake notice of the laft paragraph, and there

you will find the words, Prox adjacent' cuidam te-

nemento,'i£c. What make you of that ?

Mr. Att. Gen. Pray, my Lord, let it be read.

L. C. y. I will in the mean time afk your wit-

hels a queftion. Friend, thou feemeft to be a man
that underftands fomething. Thou fayft Foxes-.

was a bank before it was built, and the tide before

that time came up to that bank, both high and
low. Now ftippofe there had been a mill in that

ground, how mould it have been driven ?

Hughes. I will tell your honour : My Lord,

by report, and I fuppofe it may be true, the mill

flood ail the tide of flood, and when the flood

was at high water, there was a dam which kept it

in, and it went out again at ebb-tide, and fo the

mill was drove.

L. C. y. There is your overfhot-mill gone then,

Mr. Attorney.

Mr. Att. Gen. If ever feven or eig^t acres of

ground can be the appurtenances of a mill, I fhould

much wonder.

L. C. y. Mr. Attorney, I can tell you of a mill

over againft this place, which I my felt, and we all

can remember. All the eflate about it was in the

Traps
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all the water that drives that Mill, and two or three

Mills that ferve that fide of the river, is taken in as

the tide comes in, and is pent in as he fays by a dam ;

and when they open that, the Mill turns back again.

For I would fain have all thefe things, that feem to

be dark, cleared by the way as they go. I will fup-

pofe all the Records you have read to be right, and

that it is called Ralcliff- Mill, and then there is the

Mill-bank, and the Hilly-bank, and the Hilly-way,

it is plain then there was a Mill bank, or a Hilly-

bank, or whatever you call it. It fo falls out that

the thing now in queftion is made plain upon your

own evidence, there was really ponds and gutters,

and thofe things that were 10 fatisfy the Mill. This

Mill comes to be plucked down, and the ponds and

all the fluices come now to be built upon : this is not

like your Marfh-ground that is on the weftern part

of the bank, but it is a parcel of meare or marfh,

as the pond and the reft ftifled up by thofe things,

that till fuch time as the Mill was taken away were

receptacles for to pen up the water that came in with

the tide. What is the meaning of thofe words in

the furvey that I fpoke of before, and the feveral

tenements and orchards, and ponds, and fewers,

&c. and all thofe things ? Would you have it that

this fliould all point to the fcite of the Mill, as

though all the boundaries mould extend to the eaft-

end of the Mill ?

Mr, S. Stringer. That was the reafon why I

afked but now, how big the whole was.

L. C. J. And will what you would have, Mr.
Attorney, a ditch or two, ever anfwer the words in

the furvey ?

Mr. Att. Gen. Nor will all their words amount

to divers clofes of ground, as this muft make in the

whole.

Mr. Sol. Gen. Their twenty acres elfewhere an-

fwers all they can claim.

L. C. J. But this you yourfelf fay, is the Der-

ricks-hills, in the furvey; and you do take it as foon

as the Mill was pulled down in one place, it was

fet up in another.

Mr. Alt. Gen. After he had taken our long leafe

he erected one, we fay, upon our ground ; for he

had pulled down the old Mill, and let that to Car-

ter.

Mr. Sol. Gen. My Lord, it is plain that the old

Mill and the new Mill were not upon the fame

ground, from Carter's, leafe.

L. C. J. Mr. Sollicitor, you indeed agree among
yourfelves that it is plain, but alas the fail: is quite

contrary.

Mr. S. Maynard. My Lord, we do make our

argument for the Defendant's title as your Lordlhip

does apprehend it. The boundaries towards the eaft

is made the Mill and Ratcliff-Town. This place

that contains feven acres, though it had pafiages for

the water, is not the Mill, and it can never be, that

fo much ground can be reckon'd to be lands be-

longing to the Mill : it is the Mill itfelf that is the

eaft bound.

L. C. J. No, it is the Mill and the Mill- bank,

brother.

Mr. S. Maynard. With fubmiffion, my Lord,

it is Ralcliff-Mill.

L. C J. Is there no Mill-bank in any of the

deeds ?

Mr. S. Maynard. Not that I remember.

L. C. J. At the peril of my difcretion be that,

brother.
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Mr. S. Maynard. Take it to be fo as your Lord--
fliip fays, that there is mention of a Mill-bank,
that cannot lie eaft, for it lieth in a little pond

—

L. C. J. Good brother, let us not puzzle that
which is as plain as that the fun (bines. The contro-
verfy is about all the weft part of Foxes-lane.

Mr. Att. Gen. No, it is the eaft bound that we
contend for.

L. C. J. Mr. Attorney, if you will miftake the
point, I cannot help ir, I allure you I do not. Pray
take notice of it, it is called 130 acres in your Act
of Parliament.

Mr. Att. Gen. Yes, my Lord, 130 acres.

L. C. J. Now then the eaft of your land by your
own fhewing is Mill-bank ; the ealt of Mill-bank
is the Mill, whereas the weft part is St. Katherhie's,
fo all your deeds and records fay; but the eaft part
of the land is Mill- bank.

Mr. S. Maynard. No, my Lord, Ratcliff Mill.
L. C. J. But I fay, ay, brother. Then how

broad doth Foxes-lane extend ?

Mr. Alt. Gen. 'Tis reckoned 30 foot in Carter's
leafe, I think.

L. C. J. That is a leafe that I perceive there is

fome controverfy about, therefore I do not fo much
mind that : it is a perch of land I think in fome of
your evidences.

Mr. Att. Gen. Where Foxes-lane is, is the four
acres that were furrender'd ; now that being the
weft bound of the eleven acres, where then are the
other feven ?

L. C. J. Read the deed poll again, the particu-
lars and bounds only.

Clerk [Reads."] All thofe my four and twenty
acres and an half-

Mr. Att. Gen. The eaft bound your Lordlhip
fees is the Mill : now your Lordlhip makes an ob-
jection, that if it were as we fay, an overfhot Mill,
it could not have been driven-

L. C. J. Do not, pray, make any filly objection

for me, and then think to anfwer it. I tell you I

do fay, that it is impoffible there could be any Mill
there, but a Tide-Mill : the thing is as plain, Mr.
Attorney, as any thing in the world can be; go on
with your evidence.

Mr. Sol. Gen. Pray Swear John Somerly

[Which was done] How long have you known
the place in queftion ?

Somerly. I have known it about 27 or 28 years.

Mr. Att. Gen. Do you know where the Mill
flood, or was reported to ftand ?

Somerly. I know where it was reported to ftand,

but I never knew the Mill myfelf, it was demo-
lifhed before my time.

Mr. Alt. Gen. Where was it reported to ftand ?

Somerly. As it was reported, it ftood about half
the length of the hall off the bank, rather leanino-

to the river of Thames than the highway.
Mr. Att. Gen. Where was the way to the Mill?
Somerly. At Cock-hill.

L. C. J. That your own evidence fay, was on
the weft-fide of the Mill.

Mr. Att. Gen. Did. you know Shadwcll?

Somerly. I know that that is called Shadwell. Do
you mean the well ?

Mr. Att. Gen. Yes ; how far is the well from
Cock- hill?

Somerly. Half the length of the hall.

Mr. Williams. How far is it eaft of Foxes-lane?

Somerly. Truly, I cannot well tell.

L. C. J.



168-4- for great Part of Shadwelh

L. C. J. The queftion is, whether that be the

well that is mentioned in the evidences ?

Somerly. I never knew any other well ; I paid for

filling of it up.

Mr. Williams. What was it ? Was it not a pond

formerly ?

Somerly. It was a well.

Mr. Att. Gen. What was it called ?

Somerly. Shadwell it was called, I knew no other

name it had ; and that well was wharfed about, and

there was a piece of wood about fix foot long put

into ic, and it was on the fide of the hill ; a Cooper

had it in his poffefiion, and he us'd to put his hoops

into it

Mr. Att. Gen. Do you remember the ditch that

run under the Lynches ?

Somerly. I remember there was a ditch that run a

long way, there were three or four bridges over it.

Mr. Williams. Was that a wide ditch ?

Somerly. It had planks to go over , and it was a

deep ditch ?

Mr. Alt. Gen. When you knew it, didcattlefeed

there ?

Somerly. Not in my time.

Mr. Sol. Gen. When you firft knew that well, was

it reputed an ancient well ?

Somerly. I knew it not till I came to buy it.

Mr. Att. Gen. What do you know of the raifing

Of Fox's-lane ?

Somerly. 1 lived there i6 years ago, and in the

time fince I lived in it, it is raifed the length of my
ftick and more : for when the tide came in ftrong,

it ufed to drive ftones and planks in at the Windows.

There was a Waterhoufe erected upon Wapping-

wall, and they went to lay pipes along the ftreet,

but they could not lay them there, for they found

great pieces of timber, and other things in the

ground that hlndred it j and upon that they raifed

the ground.

Mr. Williams. Was not there a dam made at the

end of Fox' s-lant to keep out the tide ?

Somerly. I never knew of any.

L. C. J. Was not Fox's-lane reputed an ancient

way ?

Somerly. I fuppofe they were continually paving

it to raife it higher and higher.

Mr. Att. Gen. When you knew it firft, was it

higher than the marfh ?

Somerly. It was all built when I came thither. It

is fix yards higher at one end than the other.

Mr. Att. Gen. Swear John Holmes—— [ Which
was done.']—Do you know the houfes in queftion,

between Fox's-lane and Cock-hill ?

Holmes. Yes.

Mr. Att. Gen. How long have you known it ?

Holmes. I have known the place a matter of 28

years or more.

Mr. Alt. Gen. Did you know it before it was

built ?

Holmes. No, I did not take notice of it, to fay

notice.

Mr. Alt. Gen. Do you know that place that is

called Shadwell ?

Holmes. No.
Mr. Sol. Gen. What do you know of the raifing

of Fox's-lane ?

Holmes. I never did know of raifing the lane.

Mr. Att. Gen. Not at all ?

L. C. J. Was it not all the time you knew it a

common paffage ?

Holmes. Yes, a common highway.
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L. C. J. 'Shew, if you can, that there was any

highway from North to South, but Fox's-lane.

Mr. Att. Gen. Do you know Cock-hill?

Holmes. That is quite off from it.

L. C. J. Let me ask you a queftion. Suppofe

you were to go for the purpofe from Shadwell down
to the river of Thames:, would you go to Cock-hill

or Fox's-lane ?

Holmes. If I had occafion to go down to Pelican-

flairs, then I would go to Fox's-Lane ; but if I

were to go to Bell-wharf, I would go to Cock-bill.

L. C. J. That is quite another way.

Mr. Sol. Gen. It is fouthward of Cock-hill, where

the Mill ftood.

Mr. Att. Gen. That adjoined juft Upon the way;

Mr. Sol. Gen. Doth not Cock-bill lead to the

Thames ?

Holmes. Cock-bill is the firft beginning of the

going down to Bell-wbarf.

Mr. Sol. Gen. Swear Eleanor Barefoot and Mary
JDay. [Eleanor Barefoot was/worn.] Do you know
Fox's-lane ?

Barefoot. Yes, I know it very well;

Mr. Alt. Gen. How long have you known it ?

Barefoot. Threefcore and almoft fix years.

Mr. Att. Gen. Then you knew it before it was

built ?

Barefoot. Yes.

Mr. Att. Gen. Did you know the old Mill ?

Barefoot. Who, Sir?

Mr. Ait. Gen. Do you remember who firft built

there ?

Barefoot. I cannot tell.

Mr. Att. Gen. Pray, when you knew it firft,

what was it, and whofe?

Barefoot. It was a Marfh-ground from Cockbil

to Fenner's -field, it Was counted and known to be

Mr. Stepkins's ; he was a great Freeholder, and
Owner of all the ground up to Eafl'-Smithfield.

L. C. J. How ? Why is not the Lynches between
Cock-bill and St. Katberine's ? .

Barefoot. The upper ground was only belonging

to the Dean of St. Paul's.

L. C. y. Do you remember that which is now
called Fox's-lane .?

Barefoot. Yes.

L. C. y. Was it a lane at that time ?

Barefoot. Yes, it was.

Mr. Att. Gen, Do you remember how the water

came in there ?

Barefoot. Yes.

Mr, Att. Gen. Did it come tip to the bank ?

Barefoot. At high tides it came over, fo that

none could pafs.

L. C. y. But at common tides ?

Barefoot, It came at common tides till it was
raifed.

L. C. y. But it was an ufual paffage for Carts

and Carriages ?

Barefoot. Yes.

Mr. Att. Gen. How was the Mill driven that Was
there ?

Barefoot. There was a Mill in my time, that Went

with the ticfei and all the water that came down
from that Mill, came into a pond, and fo to the

Mill-danij and fo drove this Mill.

L. C. y. Which Mill doft thou fpeak of ? Didft

thou know Ratcliff-Mill?

Mr. Att. Gen. Did you know Cock-hill-Mill?

Barefoot, Yes, that I fpeak of.

L. C. y. And how wa? it driven, doft thou fay ?

Bare-
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Barefoot. It was driven by the water that came

from the river in a fluice.

L- C. J- It came out of the Thames ?

Barefoot. Yes; with the tide.

L. C. J. How did it run ?

Barefoot. It had a great huge fluice.

Mr IVilliams. Was that in the Lynch- ditch, or

other way ?

Barefoot. It ran into a pond.

Mr. Alt. Gen. Where did that pond ftand ?

Barefoot. In New Gravel-lane.

Mr. Alt. Gen. Where was the head of the

pond ?

Barefoot. It went out with the tide.

Mr. Williams. Where ?

Barefoot. Between the ftreet and the mill.

Mr. Att. Gen. How near was the pond to Fox's-

lane?

Barefoot. A quarter of a mile off.

Mr. Williams. Weft of Fox's-lane ?

Barefoot. Yes,

Mr. Att. Gen. Do you know Green-lank ?

Barefoot. Yes.

Mr. Att. Gen. How far is that from Fox's-lane ?

Barefoot. Half a mile off.

Mr. Att. Gen. Did you know the well called

Shadwell ?

Barefoot. Yes I did.

Mr. SoL Gen. On which fide of Fox's-lane did

Shadwell ftand ?

Barefoot. It was between the mill and Broad-

bridge -, eaftward of Broad-bridge.

Mr. Att. Gen. How far was it from the mill ?

Barefoot. A pretty way.

Mr. Att. Gen. How far do you think ?

Barefoot. About 40 or 60 foot : the well was be-

tween the mill, I fay, and Broad-Bridge ; Fox's-lane

flood weft.

L. C. J. When you knew Fox's-lane firft, what

was it between the Lynches on the north, and the

Thames on the fouth ?

Barefoot. A place for Carts and Horfes to go.

Mr. Alt. Gen. And you fay it was all marfh-

ground from Cock hill to St. Katherines ?

Barefoot. Yes, it was all a low ground.

Mr. Att. Gen. Whofe ground was it counted to

be?
Barefoot. Mr. Stepkins*s.

Mr. Att. Gen. Had the Dean ever any thing to

do there ?

Barefoot. The upper-ground was the Dean of

Paul's, but the lower-ground was Mr. Stepkins's.

Mr. Williams. Was there a bridge over the Lynch

ditch at the end of Fox's-lane ?

Barefoot. There was a bridge and a cart-way.

L. C. J. Do you know it was marfh ground on

the eaft-fide of Fox's-lane ? Did it ever lie under

water ?

Barefoot. At high tides and fuch as that it was

over- flowed.

L. C. J. But at common tides did it ufe to go over

Fox's-lane ?

Barefoot. I cannot tell that truly, it is now raifed

very high, it was much lower ; but I am fure the

tide fometimes came beyond.

Mr. Ait. Gen. When the water was in the great

pond, did not it come by the Lynch ditch ?

Barefoot. It came out of the Thames.

L. C. J. Do you remember any way that led up

to the Lynches by the well ?-
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Barefoot. The Lynches did not belong to Mr.

Stepkins ; there was the mill.

L. C. J. But anfwer me, was there any way that

went up to the Lynches by the well ?

Barefoot. There was no paffage to go through,

but at Fox's-lane.

Mr. Att. Gen. Was there not a way at Cock-

hill?

L. C. J. That is farther eaft than the mill.

Mr. Att. Gen. Shadwell is the bounds of our
land.

L. C. J. But where is that ? That is the queftion,

Mr. Attorney. I remember what the woman faid

indeed the laft time, if there were as many wells as

there were panes in the glafs-window here, that

was the right well. But that will not decide the

controverfy.

Mr. Att. Gen. Swear Aufiin Cope— [Which was
done.]—Do you know Cock-hill?
• Cope. Yes, I do.

Mr. Att. Gen. Did you not know a mill that

was at Ratcliff ?

Cope. There was one at Bell-wharf.

L, C. y. How long ago is it, that you remember
it?

Cope. Threefcore years ago.

L. C. y. How was that mill driven ?

Cope. With the tide.

Mr. Att. Gen. Where did the tide come in ?

Cope. At Frying-pan flairs.

Mr. Att. Gen. Whither did it go ?

Cope, It went into the Dam, and fo drove the

mill. There was an iron-mill built by one White
twenty years after.

L. C. y. How far did the tide go up from Rat-

cliff-mill weftward ?

Mr. Att. Gen. As near as you can remember,
what was it that flopped the tide ?

L. C. y. Ay, how far did the tide go before it

flopped ?

Cope. Almoft as far as New Gravel-lane.

L. C. y. Did the tide come up as far as Fox's-

lane ?

Cope. It flowed over at fome tides.

L. C. y. What did it at ufual and common and

ordinary tides ?

Cope. It never came fo high.

Mr. Att. Gen. How high did it come then ?

Cope. Hard by it came.

Mr. Att. Gen. How near ?

Cope. Within forty foot upon reafonable tides.

Mr. Att. Gen. And did that help to turn this

mill ?

Cope. Yes ; it went to the Dam, and fo it drove

it.

L. C. y. Where was your way from north to

fouth ?

Cope. At Fox's-lane.

Mr. Att. Gen. Was there a bridge there, over

which the carts went into the lane, under which the

water did run ?

Cope. Yes, there was.

L. C. y. What is it that lies beyond the mill?

Cope. Ratcliff-Town.

L. C. y. Which was further eaftward, Cock-Hill

or the mill ?

Cope. Cock-bill.

L. C. y. So it is by your own map ; and then

where can the mill bank be but Fox's-lane ?

Mr. Att. Gen. Shadwell is our bounds,

L.C.J.
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L. C. J. Robin Hood upon Greendale flood ; there-

fore this muft be your land : that is all the argu-

ment I can make of' it. Your boundaries do make
it as plain as the nofe in a man's face.

Mr. Att. Gen. Swear Mr. Holwell {Which

was done.] How long have you known this

place, the lands in queftion?

Holwell. Not above a year.

L. C. J. He is your Surveyor, I think.

Mr. Att. Gen. He is fo, my Lord. Pray you,

Cope, which way did the water go ?

Cope. Weftward.

L. C. J. But which way did you ufe to go to

the river from the Lynches ?

Cope. We fometimes went the lower way, and

fometimes the higher way.

L. C. J. Which was the higher way ?

Cope. Ratcliff- Highway.

L.C.J . And which was the lower way ?

Ccpe. Through Wapping and Shadwell : Shadwell

is the lower way.

L. C. J. Thou talked of the north-weft way

;

but if you were to go directly from north to fouth,

which way would you have gone ?

Cope. Down Cock-hill, or down Broad bridge.

L. C J. Where is that ?

Cope. Beyond Cock- hill.

L C. J. Whereabouts is it?

Cope. Within a little of Fox's-lane.

L. C. J. When you went down Cock- hill, upon

which hand did you leave the mill ?

Cope. If I went the lower way, I left the mill on

the left-hand.

L. C. J. But when you went the higher way

down Cock-hill?

Cope. Then we left the mill behind us.

i. C. J. Whatdoft thou mean by behind thee?

Cope. I left it north.

L. C. J. That could never be, man.

Mr. Att. Gen. Yes, my Lord, he is right.

L. C. y. But I fay he is not right, Mr. Attor-

ney, for Cock-hill is north of the mill

Mr. Att. Gen. Cope, do you know Fox's-lane?

Cope. Yes, very well.

Mr. Att. Gen, Is it raifed ?

Cope. Yes; eight or nine foot.

Mr. Att. Gen. What was the reafon of its being

raifed ?

Cope. It was not fitting for carts to go over.

L. C. y. Why fo ?

Cope. The water came upon it.

Mr. Alt. Gen. And then to come to the admea-

fuiement, taking in the place in queftion, it makes

iuft 1 3c acres, which is our number, and no more.

L- C. J. Then you will leave the Dean nothing.

Mr. Att. Gen. Yes, he has 2000/. a year.

L.C. y. Where?
Mr. Att. Gen. In the eaft, beyond this place.

L. C. y. Why, would you have any of the land

that belongs to the mill ?

Mr. Att. Gen. We claim this as marfh land;

which they have nothing to do with, and the num-

ber of acres will not be anfwered without it. Mr.

Holwell, have you admeafured the marfh?

Holwell. Yes ; I have, Sir.

Mr. Att. Gen. From whence did you begin ?

Holwell. From Hermitage-Dock.

Mr. Alt. Gen. Within what bounds ?

Holwell. That which they call the Lynches and

the marfh to St. Katherine's from the well ?

Mr. Att. Gen. And how much doth it make ?
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Holwell. Befides the well and the Lynches, I find

it fomething above 130 acres.

L. C. y. Somewhat above, how much pry'thee ?

Holwell. Not an acre above.

Mr. Williams. Pray, Sir, how many acres lies

eaft of Gravel lane?

Holwell. Befides the well and the Lynches, I can
make but fifty acres and an half.

L. C. y. Where did you reckon up the whole ?

Mr. Att. Gen. To make up the 130 acres, he
took in the mill and all.

L. C. y. That is very well.

Mr. Att. Gen. Why, my Lord, it is no more
than 130 acres, and fo much we muft have.

L. C. y. Look into the furvey that you produced,

and fee what that fays ; Befides all >

Mr. Att. Gen. Thofe lie eaftward of the mill.

L. C. y. Pray did you meafure the wall?

Holwell. Wapping wall is 20 acres.

Mr. Att. Gen. If they will confent, the Jury (hall

have the furvey with them.

Mr. Williams. With all our hearts, let them have

it.

L. C. J. Gentlemen, both fides confent, you
fhall have the furvey with you ; but without that

confent you could not have had it, it not being un-

der feal.

Mr. Att. Gen. Then we defire our laft verdict

may be read. Mr. Sutton, was it a verdict upon
full evidence ?

Sutton. Yes, Sir.

Mr. Att. Gen. How many hours did it laft ?

Sutton. Five or Six.

Mr. Att. Gen. Was there a view in it ?

Sutton. There was fo.

L. C. J Read it [Which was done]

Mr. Holwell, how much pray, is the land between

Fox's-lane and the mill ?

Holwell. Below the Lynches I find it to be feven

acres and an half.

L.C.y. Can you expect then that all thofe words
of gardens, orchards, &c. fhould be anfwered un-

der feven acres and an half? Befides, the firft and
ancient refervation of rent was 10/. a year; after, it

was increafed to 16 1, a year, and it doth ap-

pear the mill turned to fo little account, that it was
pulled down, and fo the land was to anfwer the rent

;

which, for a ground-rent upon a Church-Ieafe, in

thofe days, was very great. Have you done now ?

Mr. Alt. Gen. We have done for the prefent, my
Lord.

L, C. y. What fay you to it then for the Plain-

tiff, Gentlemen?
Mr. S. Stringer. May it pleafe your Lordfhip,

and you Gentlemen of the Jury; if we fhculd give

no further evidence at all than what we have alrea-

dy given, but leave it upon this, I dare affirm it

plainly appears that they have no title at all to this

land. As to their laft piece of evidence I would
firft give an anfwer to that, and that is their ver-

didtj and that which I would obferve upon it, and
fay to it, is this ; it was a verdict obtained upon
forged Deeds : Deeds found, as is pretended, and
as you have heard from their two fpecial witnefies,

in a very extraordinary manner, found in a garret.

But by what art prepared, and that they are forged,

I queftion not but we fhall give you fatisfaction.

But befides, as to their admeafurement, it feems as

they would have it, 130 acres is the queftion about

the extent of the marfh. So much they claim, and
we fhall bring two Surveyors that will give you an

G g g g account
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account upon their oaths, that between Fox's-lane,

which we fay is the weft boundary of our land, and

the eaft of theirs, and Hermitage Dock, where the

marftiends, there is above 130 acres ; and fo they

do not want their number. For all the evidence

that they have given out of Records, we agree them

to be as they fay -, and by that agreement fhall do

ourfelves no harm at all, for they all do confirm

our affertion. They place the eaftern bound of the

marfh at Ratcliff-Town; now at Fox's-lane doth

Ratcliff Town begin. The art has been to confound

the Caufe by puzzling boundaries, when it is a

plain apparent miftake they run upon ; and indeed

I may very well fay, a wilful one too. They
•would have us confine all to a mill and a little

ditch, when there are at leaft feven acres always

enjoyed with it, and all called the mill ; which had

a pond, gardens, orchards, tenements, &c. And
now there are very large drains neceffarily made,

to keep the vater from annoying the Inhabitants,

and to carry it away. But for a further evidence of

our title, we fhall firft prove, that upon a Bill ex-

hibited in the Exchequer by Mr. Attorney General,

againft Stepkins their anceftor, to know what in-

croachments had been made, what belonged to the

Dean of Paul's, and what to Mr. Stepkins, are fully

fet out. There it is proved, that the bounds of the

marlh were Wapping-wall, alias Fox's-lane. The
marfh was continually overflown with water ; but

now in our ground there was a great many ditches

and places to keep the water for the fervice of the

mill. When we came to build upon our ground,

which was 15 Jacobi, (then it began) then he brought

an action, and did pretend that we did incroach the

wall fomewhat into the marfh ; there we had a ver-

dict upon a view, and after a non-fuit upon full

evidence. There was likewife a Bill exhibited in

Chancery againft Stepkins the father ; wherein the

bounds are fet forth, and he in his anfwer particu-

larly enumerates the boundaries. And it has been

conftantly the reputation of the Place, that this was

the Dean's lands, furveyed as the Dean's lands, fold

in the late times of ufurpation as the Dean's lands.

The firft thing, my Lord, which they produced,

and that we did then, and do now controvert, is

Carter's leafe: This, they fay, was found in the

garret ; and they bring two witneffes fpr it : But

how they have behaved themfelves! What confu-

fion there is in their evidence ! You fee-

L. C. J. Brother Stringer, if you have any evi-

dence to give, pray give that firft, and leave your

remarks till the laft ; you fhall then fay what you
will, but firft give your evidence.

Mr. S. Stringer. My Lord, we fhall purfue your

direction: We fay, upon Fox's building, Stepkins

furmifing that the wall belonged to him, comes
and brings an action of ejectment againft Fox's te-

nants, for this wall, and upon trial the verdict went
againft him. Then there was another adtion brought,

and he was nonfuited upon that. Afterwards there

was a bill preferred againft him, and in his anfwer

he confeffeth that his wall-marfh bounded upon
Fox's-lane. Here are the bill and anfwer.

Which were read.

As likewife copies of two Records, one in the

Common Fleas ; the other in the King's

Bench.

Hill. 12 Jacobi Ejeclment; George Bofwell,

Plaintiff, againft. Tho. Fox, Defendant -, not

guilty, pleaded, a verdicl for the Defendant.

Mich. 14 Jacobi Ejeclment; William Sorrel,

Plaintiff, againft Tho. Fox ; Not-guilty

pleaded, and the Plaintiff became Nonfuit.
Sir John Trevor. My Lord, we have this furthef

piece of evidence; we have here a leafe made by
Stepkins, of feven acres of lands, weftward of Fox's-
lane, which divides the marfh from the mill- ditches,
and there is a covenant, that if he recover any part
of the wall, marfh-waU, the tenant fhall have the ad-
vantage of it, and increafe his rent.

Which Leafe, bearing date, 16 Aug. 13 Jac.'
Anno Dom. 1615, was read.

Mr. Williams.. This was in time between the non-
fuit and the verdicl:.

Mr. S. Stringer. My Lord, as I did open it, there
was an information exhibited by Mr. Attorney
Gen. Noy, 7 Car. I. againft our tenants and theirs,
and upon that information there were examinations
of witneffes, and all the bounds of both parties par-
ticularly fet out ; which make it all as plain and
clear as can be. This cannot be fet up to ferve a
turn ; it was in 7 Car. I. fo long ago ; and when
that fhews the wall to be the inheritance of the Dean
of Paul's, it anfwers all their pretence of a leafe—

L. C. J. Look you, brother, that cannot be given
in evidence, and I will tell you why ; if k were an
information againft Stepkins himfelf, he being the
party under whom they claim, no doubt it were
evidence. But it is againft the tenants of the one,
and the tenants of the other-, who only could fup-
port their own tenancies, but they could not know
their landlords particular titles ; and then this can-
not be evidence to bind their inheritance.

Mr. S. Stringer. We fubmit it to you, my Lord:
Then we fhall offer you a furvey. In the year 1 (349,
this was expofed to fale as Church-lands, and a
furvey taken, and found to be the inheritance of
the Church of Paul's ; and as fuch fold for 9500 /.

and enjoyed by the purchafers till the reftoration.

Mr. Williams. Yes, and to that very perfon fold

from whom they fay they had thefe leafes, which
they have produced : That is, to fVinterburn, whofe
Executor Knowles was, as he fays ; and if he had
fuch a leafe, which had then been forty years in

being, would he have given fo much money, or
ventured to purchafe it as the inheritance of the

Church ?

Mr. S. Stringer: Here is the furvey then taken.

Mr. Att. Gen. We oppofe the reading of your
furvey, becaufe it had not any authority to war-
rant it.

L. C. J. Nay, Mr. Attorney, though there was
no fufficient authority, yet fuch things have always

been allowed as evidence. You cannot but remem-
ber it was done in the cafe of Finfbitry Rotten-Row,

as they called it White-crofs-ftreet.

Mr. Att. Gen. Then let them read the commif-
fion it was made upon.

Mr. S. Pemberton. We have none ; there were
many things done then of this nature, without com-
miffion under feal.

L. C. J. Ay, they did them by orders from
Committees. Read it.

// was read, dated Dec. An. 1649. »

Mr. S. Stringer. Now we will fhew the deeds of
purchafe, which was by deed enrolled.

Dated 22 Nov. An. 1650. for 9540/.
Mr. S. Stringer. My Lord, becaufe they pretend

this to bean overfhot-mill, as they call it-, though
it be plain it could not be by the place, yet we have
three tide- millers that we would trouble you with a

little: but firft here are fome others, Bland, Man;
and
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and Leburn, who will give an actount of it

—

(They

were /worn)—Bland, do you know the houfes in

queftion ?

Bland. Yes.

Mr. Williams. How long have you known them ?

Bland. Thirty years.

Mr. S. Pemberton. Pray what is the common re-

putation whofe the lands were ?

Bland. It was always taken to be the Dean's lands.

Mr. Williams. Who were the tenants ?

Bland. Mr. Whiiwick and Mr. Winterbum.

L- C. J. Prithee canft thou tell what was taken

to be the eaft boundary of Wapping-marfti ?

Bland, Fox's-Lane.

L. C. J. Was that the reputation upon your

oath, in all your time ?

Bland. Yes, ever fi nee I knew it.

Mr. Williams. Bland, pray do you know the

pond ?

Bland. The ponds were filled up ; but there were

ditches in my time.

L. C. J. How near were the ditches to Fox's-

lane ?

Bland. Within ten foot.

Mr. Williams. What was the ufe of thofe ditches ?

Bland. The water came in at Bell-wharf, and

filled up the ditches with- the tide, and fo it went

back again.

Mr. S. Stringer. Can you tell who purchafed thefe

lands of the State in the late times ?

Bland. Whitwick and Winterbum.

Sir John Trevor. Swear William Kemp and Curt-

lilt, (which was done)

Mr. Williams. Hark you, Mr. Curtlett, we would

afk you a queftion. My Lord, your Lordfhip ob-

ferves, there is a well called Shadwell, that is at the

eaft end of their marfh. We fhall fhew where that

well is : there was a well very lately juft by naall-

marjb, hard by the place where the Church is now
built, which was called Shadwell, and from which

the Church has its name, Curtlett, do you know
Fox's-lane ?

Curtlett. Yes, I do.-

Mr. Williams. How long have you known it ?

Curtlett. I have known it fixty years.

Mr. Williams. When you firft knew it, whofe

land was it ?

Curtlett. I am ignorant of the original title, or

the derivative title, I know not whofe it was, or is.

Mr. S. Pemberton. But whofe was it reputed to

be, that we mean.

Curtlett. Sometimes it was reputed Mrs. Moor's,

fometimes Winterburn's, fometimes one's, fome-

times another's.

Mr. Williams. Do you remember the mill that

was in this ground in queftion ?

Curtlett. 5fes, very well.

Mr. Williams. How was that mill driven ?

Curtlett. The water came in at Bell-wharf, eaft-

ward, out of the Thames into the pond, and fo run

beyond Broad-bridge, and vented it felf into divers

ditches ; and when the tide went out, it returned

back again, and employed the mill.

Mr. Williams. How far went the ditches r

Curtlett. Some of them to Fox's lane ; and one

principal ditch turned up half way the lane, that

people were forced to have boards and planks to

go over it.

L. C. J. The thing is very plain ; had it been

as they fay, an overfhot mill, this provifion that

was made of water for it, for aught I fee, would
have drowned all the ground round about it.
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Curtlett. When I was a Boy we ufed to fwim in

that place that was near Shadwell, in the eddy

;

there I have feen the water as it went out, and the

mill wrought with it as it went back again.

L. C.J. Was there not a way, when you knew
it firft, from North to South ?

Curtlett. I cannot well tell.

Mr. Att. Gen. Was there not a way from Rat-

dtff high-way at Cock-hill, to the river of Thames?

Curtlett. There was a common way for carts and

horfes down to the Ballaft-wbarf, and there was a

great vacant place

Mr. Att. Gen. Pray let me afk you, did you
ever hear thefe lands reputed to be Stepkins's when
you knew them firft ?

Curtlett. We have heard talk of that Gentleman.

Mr. Att. Gen. How long ago ?

Curtlett. I have not heard of him this twenty

Years.

Mr. Att. Gen. Have you above twenty years

ago?
Curtlett. If I did hear of him, I do not believe

then it was in his pofleffion ; I cannot tell whofe

title is beft: You have, I fuppofe, both of you
better witnefies than I •, conveyances and deeds.

Mr. Att. Gen. He is a wife witnefs, he will not

fwear whofe it is.

L. C. J. He is fo, Mr. Attorney ; I wifh yours

were fo too.

Mr. Williams. Pray what was it beyond Shad-

well, and how near was Shadwell to Marfh-wall ?

Curtlett. Shadwell was on the further fide, near

Fox's-lane.

Mr. Williams. To the Eaft orWeft ofFox's-lane?

Curtlett. To the Weft.

Mr. Williams. Did you know the well that is

called Shadwell?

Curtlett. I know there was fuch a fmall fpring.

Li C. J. Did it lie Eaft of Fox's-lane, or Weft,

do you fay ?

Curtlett. Weft, it lay;

Mr. Williams. Pray did the place where you ufed

to fwim, come up as far as the wall ?

Curtlett. Oh, no.

L. C. J. I believe that was within the Thames

only.

Mr. Williams. How near have you fwam to

Fox's-lane ?

Curtlett. It was in the Thames, in an eddy, there

the water went underneath the mill.

Mr. Att. Gen. In whofe ground was that well

that you call Shadwell ?

Curtlett. I cannot tell in whofe ground it was.

Mr. Att. Gen. Was it in the Lynches, or in the

marfh ground, upon your oath ?

Curtlett. I cannot tell indeed whofe ground it

was in.

Mr. Att. Gen. Did it rife very high ?

Curtlett. It was out of the high ground where the

Church is built.

Mr. S. Lutwich. Did you ever hear of any well

but what lay between Fox's-lane and the mill?

Curelett. Sir, I can only give an account where

that well lies that was called Shadwell, where the

Church is now.

Mr. Att. Gen. How many wells have you known ?

Curtlett. None but that, Sir.

L. C. J. He does not know as many as there

are panes of glafs in the window, Mr. Attorney.

Mr. Williams. And this, he fays, lay Weft of

Fox's lane, and there is your Shadwell bounds for

you.

G g g g 2 Mr.
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Mr. 'Alt. Gen. I afk you again, that fpring which
you mentioned, did it lie in the Dean and Chapter's

Lynches, or no?
Curtlett. I tell you I know not whofe the ground

was ; the Church Hands there now,

Mr. S. Lutwich. Did it lie in upper Shadwell?

L. C. J. He anfwers as plain as any man can, it

was where the Church now is.

Mr. Williams. Where is Kemp? Do you know
the houfes in queftion.

Kemp. The houfes in Shadwell I do know, be-

tween Bell-wharf and Fox's-lane ; I knew them be-

fore they were built as they are now; there were

fome fmall houfes built here and there all along.

There was a pond and ditches to receive the water

of the tide; but at Broad-bridge efpecially, there

were houfes along to the northward; among the

reft, Mr. Craven's houfe who had a large orchard

and garden.

L. C. J. Where was that ?

Kemp. Eaftward of Fox's-lane, and feveral other

houfes there were*

Mr. Williams. Whofe Inheritance was it ?

Kemp. Mrs. Moor was my mailer's landlady,

and Shadwell was reputed her land and ground.

Mr. Williams. She was Leffee under the Church.
Mr. S. Pemberton. Did you know the cuts and

ditches in that ground ?

Kemp. Yes, Sir.

Mr. -

S. Pemberton. How far went they weftward ?

Kemp. The ditch ran all in one till it came to

Broad- bridge, where it parted to the northward and
the weftward.

L. C. J. How near Fox's- lane?

Kemp. Within a dozen, or twenty yards of Fox's-

lane.

Mr. Att. Gen. What fort of ground was it ? was
it not marfh-ground ?

Kemp. A man that built boats, in winter-time put

his fhallops into the pond, otherwife it was very

good ground to the northward ; there were very

many good houfes built, and fince Mr. Neale had to

do with Shadwell, they have built in Mr. Craven's,

and built a water-houfe, and two other houfes there.

L. C. J. Read the furvey again, that mentions
Craven's houfe there.

(Which was done.)

Kemp. That' was bending northward that way.

Mr. Williams. It is part of the feven acres now
in queftion.

L. C. J. Do not you contend for the brew-houfe ?

Mr. Att. Gen. For the water-houfe we do.

L. C. J. Is not the water-houfe built upon part

of Craven's ground ?
;

Kemp. Yes my Lord, it is.

Mr. Williams. When did you know this firft ?

Kemp. Fifty years ago.

Mr. Williams. Was this ground orchards or

gardens then ?

Kemp: Several places of it were gardens and or-

chards ; fome places had houfes, chiefly to the

northward, fome good houfes and orchards, efpe-

cially Mr. Craven's.

Mr. Att. Gen. Do you fpeak of the hilly or the

low ground ?

Kemp. The middle ground, chiefly that that lay

northward!

Mr. Att. Gen. Did you know the Lynches, the

hilly ground ?

Kemp. Up higher to Ratcliff high-way, I did.

. Mr. Att. Gen. Did you know the ditch that came
under the bottom of the Lynches ?

Kemp. The ftream did run in feveral plac s, but
the ground was good ground, northward fpecially.

Mr. Att. Gen. Were there any houfes built on
the fouth fide of that ditch ?

Kemp. There were a great many built between
the ditch and the Thames, between Bell-wharf and
Fox's-lane.

Mr. Att. Gen. What, fifty years ago ?

L. C. y. Your own furvey fays fo.

Mr. Williams. Call Daniel Hams -Swear him.
(which was done.) Do you know the mill and
iands in queftion ?

Hams. I knew it when it was a mill.

L. C. y. How long is it fince you firft knew it ?

Hams. Forty years.

L. C. y. Prithee what kind of a mill was it ?

Hams. A ground-fhot mill ; fhe took in water at

Bell-wharf and it ran towards the weft to Fox's-lane,

in feveral branches and ditches.

L. C. y. How! A ground-fhot mill, fayft thou ?

why thefe Gentlemen fay it was an overfhot mill.

Hams. My Lord, it could be no overfhot mill,

for the water will not rife high enough to drive
fuch a mill ; it ran in feveral ditches to preferve it

from rifing to overflow -the ground. Befides, my
father, who was a mill-wright himfelf, told me he
had known itthreefcore years, and knew it always
a ground-fhot mill : He told me of all the mills
about London, what they were.

Mr. Att. Gen. Pray how old was your father

when he told you fo ?

Hams. He had known them, he faid, fixty years,

and he has been dead twenty years.

Mr. Att. Gen. Why the mill was removed ; he
could not know it fo long.

L. C. y. I know no proof of it but your deeds.

Hams. My Lord, there it was, he faid.

Mr. Att. Gen. Was there not a pond and ditches ?

Hams. There muft be ditches to receive the water
as it came in ; but ftill the more the tide came in,

that filled up the ponds j and as it went back again,

it drove the mill.

Mr. Williams. What profeffion are you of, pray ?

Hams. I am a mill-wright.

Mr. Att. Gen. Pray do they make ufe of a trough
in fuch a mill ?

Hams. They do for an overfhot mill.

Mr. Att. Gen. Here is a trough of lead in their

leafe. Do not they ufe a trough in an underfhot mill?

Hams. No, if it be by the tide, a ground-fhot

mill, there is no neceffiry of a trough.

Mr Williams. We have a great many witneffes

to this point. Swear Grindy—(which was done)—
Are you a mill-wright ?

Grindy. I am only a miller.

Mr. Williams. Did you know the mill in quef-

tion ?

Grindy. I cannot remember it, Sir.

L. C. y. How long have you known the place ?

Grindy. Thirty or forty years : But I had no ac-

quaintance with that mill they fpeak of; but I know
it is impoffible for any overfhot mill to be there

:

For I keep part of a tide- mill my felf, and have

done fo this forty years ; and I know the water

muft rife at leaft, ten,- twelve, or fourteen foot

higher than it needs in a tide-mill. For we take in

our water as the tide comes in, and we have a pair

of gates that are hung with hinges at the top, which

open
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open as the tide comes in, but the water as itgoeth

out, /huts it again, and that keeps the water to

ftand three or four hours in fome mills, and then

we have only guts that belong to the wheel, and

when we draw up the gates, the water goes out. We
have no water that comes above the (haft, which

is half the heighth of the wheel, which is fixteen

foot high. To talk of an overfhot-mill, the water

muft rife fo high as to go over the whole rharlh.

L. C. J. And muft drown all the town and coun-

try too. It is plainly fo, Mr. Attorney, talk as

long as you will.

Mr. Att. Gen. Friend, I afk you but one fhort,

plain queftion : I would know, can they ufe a lea-

den trough with thofe Tide-mills, as you call

them ?

Grindy. We can ufe none, nor do we make any

fuch thing.

Mr. Att. Gen. Would not the fprings in the

Lynches carry an overfhot-mill ?

Grindy. Sir, I have feen the place all about many
times, and I will lay any man lol. to 10 s. that

all the fprings thereabouts (hall not produce a quar-

ter enough water.

Mr. Williams. Where is George Care? Swear

him [Which was done.~]—Do you know Fox's-

lane ?

Care. Very well.

Mr. Williams. How long have you known it?

Care. Eight and Fifty years.

Mr. Williams. Did you know Shadwell, the well

fo called ?

Care. That I did, Sir.

Mr. Williams. Where flood it, pray?

Care. At the upper-end of Fox's-lane as we go
weftward, and juft at the fide of the Church-yard,

there is one now, and brick'd over head, where

they ufed to fetch water : I never knew any other.

Mr. Williams. Was that called Shadwell?

Care. I never knew any other but what I tell

you of.

Mr. S. Stringer. Pray what was ufually taken to

be the eaft bound of Wapping-marjh ?

Care. The weft-fide of Fox's-lane was called

Marflywall, or Wall marjh, and that was the boun-

dary to Stepkins's lands ; and eaftward was always

the lands of the Dean of Paul's, and I have known
it this eight and fifty years ; nay, I was the firft

that ever built an houfe in Fox's-lane.

Mr. Att. Gen. Do you know the Lynches, or the

high ground northward ?

Care. 1 know it not by that name.

Mr. Alt- Gen. This well you fpeak of, did it not

rife out of that ground ?

Care. It was by the Church-yard that is now.

Mr. Att. Gen. You have claim'd the Inheritance

of it.

Mr. WWiams. Sir, we hope we (hall not need to

be taught which is our Inheritance-, where is Mr.
Marr? We (hall now, my Lord, anfwer the ad-

meafurement made by her Surveyor Holwell.

Fray will you, Mr. Marr, tell the Court how many
acres it is ?

Marr. The land which is counted Wapping-

marjh, which is bounded on Fox's-lane eaft, on the

Dean's land weft, upon Grajh-mill, Well-clofe, Nigh-

tingale-lane, &c. if we take it to the upper ground,

doth contain i 30 acres ; but take in that which is in

queftion too, and it makes 141 acres.

Mr. Williams. Did you meafure it too, Mr. Ley-

burn ?
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Leyhirn. I did fo too^ Sir, and it is as he fays.

L. C J. How much is it ?

Leybum. I took the whole from St. Katherine's

to Fox's-lane, and it makes 1 30 acres befides the

upland and foreland, and the like between Grajh-

mill and Wall-marjh wall : it is at leaft fo much-,

it is, 1 think, fomewhat more, the ditches being

undetermined.

L. C. J. Well, what is it all this while you keep

my brother Gregory for ?

Mr. Williams. If your Lordfhip pleafe, we have

only a (hort queftion to afk Mr. Baron Gregory;

if he .pleafe to be fworn [Which was done']

Where is Mr. Knowles ? Sir, you were pleafed to

fay that the writings were carried to Mr. Neale's

Counlel in Grafs-Inn, and that that writing was

among them.

Knowles. They were fo, and I believe it was a-

mong them
Mr. Williams. My Lord, Mr. Baron Gregory had

the perufal of the writings.

L. L. J. But, Mr. Williams, my brother Gregory

was not named to be the Counfellor in Gray's Inn.

Knowles. No, one Gage, or fome fuch name.

L C. J. I fuppofe it was to Mr. Cage's chamber^

that married Okey's widow.
Mr. S. Stringer. 1 believe it was, and I am forry

we have kept Mr. Baron Gregory fo long Knowles,

pray did you know they were with Mr. Baron Gre-

gory ?

L. C. J. Did you know they were with my bro-

ther Gregory ?

Knowles. No, my Lord, that I remember.
L. C. J. Well, brother, we cannot help your flay-

ing now, but remember you had an offer made you
at firft, and you are puniflied for refufing it. Go
on, brother Stringer.

Mr. S. Pembtrton. My Lord, that which we
were furprized with the laft Trial, was the newnefs

of thefe Ueeds to us. It look'd to us to be fo

ftrange a thing, fo amazing a thing to us, that we
knew not how to give an anfwer to it. We have fince

confidered of thefe things, and your Lordfhip doth

fee what account they themfelves have given of

them; and what an improbability it is, that thefe

deeds fhould be found, as they fay. Here was a

pofTeffion which we have proved under the Dean of

Paul's leafe for fo long, this they would ftrip us of,

thefe Deeds they have trumped up. It made us look
into it more warily, and we cannot conceive it pro-

bable, or any thing likely, thar the Deed of Pur-
chafe, whereby this land is pretended to be purchafed

into the family of the Stepkins's, (hould be found
in the hands of the Dean of Paul's Leffee, who
likewiie purchafed it of the (late, as the inheritance

of the Dean of Paul's. Flow could the Deed of
Purchafe from Hill be in our LefTee's Houfe ?

Mr. Att. Gen. It was not, that is a miftake.

Mr. S. Pemberton. Good Mr. Attorney, do not

interrupt me. We muft rely upon it, that they fwore

it the laft time, and that the Deed of Inheritance

was made four days before our Deed, on purpofe

to warrant the trick. Here is likewife a furrender

made between Hall and Stepkins produced. Flow
fhould the Dean's Leflees come to have that Deed
of furrender ? But to fatisfy your Lordfhip in this

matter, we (hall give a full and fair evidence that

thefe Deeds are forged.

Mr. Bradbury. My Lord, we have had a violent

fufpicion, that thefe Deeds were forged. But we fuf-

pedt it now no longer, for we have detected it, and
will
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will fhew as palpable felf-evident forgery upon the

face of ihefe deeds as ever was. I delire to fee the

Deed of the 13th of November, in the ad and 3d

years of Philip and Mary from Marcellus Hall to

Roper : and that of the 2 2d of December, in the fame

years, from MarcellusHalho Carter,IdeCircto fee too.

Your Lordfliip fees the ufe of thefe Deeds. The one

is grafted upon our leafe from Dean Fecknam, where

it is recited, that the mill is demolifhed, and a new
one erected in another place (fays their Deed -,) and
upon that they fet up the notion of an overfhot-mill,

and all the puzzling matter brought into this caufe.

But I dare undertake to prove them plainly forged.

Mr. Att. Gen. That is an undertaking indeed.

Mr. Bradbury. It is an undertaking indeed to de-

tect the Defendant's artifice ; but I will venture up-

on it, and fhall demonftrate it fo evidently, that

Mr. Attorney himfelf mail be convinced they are

forged.

Mr. Att. Gen. Come on, let us fee this demon-
fixation.

Mr. Bradbury. The Deeds have brought that evi-

dence upon their own faces, that is 1000 witneffes.

Mr. Williams. Prithee open the Exception.

Mr. Bradbury. If your Lordfhip pleafe to look

upon them, the ftile of the King and Queen in both

run thus. The one is, This Indenture made the 13th

day of November, in the fecond and third years of

the reigns of our fovereign Lord and Lady Philip

and Mary, by the grace of God, King and Queen
of England, Spain, France, both Sicilies, Jerufa-

lem, and Preland, Defenders of the Faith, Arch-
dukes of Aujlria, Dukes of Burgundy, Millain and

Brabant, Counts of Hajburg, Flanders and Tyroll.

The other is, This Indenture made the 2 2d day of

December in the fame year. Now in November and

December, fecond and third of Philip and Mary, it

was impoffible for any man in the world to draw a

Deed in this form that thofe two writings are

—

Mr. Att. Gen. Is that your demonftration ?

L. C. J. Pray let him go on, methinks it is very

ingenious.

Mr. Bradbury. My Lord, I had the hint from
my Lord Coke in his firfl Inftitur.es ; not as to this

particular ftile, for I know he is miftaken there,

but for the detecting of forgeries in general.

L. C. J. It is very well, pray go on.

Mr. Bradbury. My Lord, at that time King
Philip and Queen Mary, were, among other Stiles,

ftiled King and Queen of Naples, Princes of Spain

and Sicily ; they never were called King and Queen
of Spain, and both the Sicilies then. And laftly,

Burgundy was never put before Millain. Now to

prove all this that I fay, I have here all the Re-
cords of that time, which will prove their ftile to be

otherwife. Firjl, We fhall fhew the Acts of Par-

liament of that time. The fitting began the 2 ift

of October, in that year, which was before their

Deeds, and ended the 9th of December after. We
fhall firft read the titles of the Acts of Parliament

;

and you will find them juft as I have opened them.

Read the Statute-Book.

Clerk reads.] Acts made at a Parliament, begun
and holden at Weftminfter, the one and twentieth

day of Oclober, in the fecond and third years of the

reign of our moft gracious fovereign Lord and Lady
Philip and Mary, by the Grace of God, King and

Queen of England, Frame, Naples, Jerufalem and

Ireland, Defenders of the Faith, Princes of Spain

and Sicily, Archdukes of Aujlria, Dukes of Miltain,

Burgundy and Brabant, Counts of Hafpurg, Flan-

ders and Tyroll: and there continued and kept until

the difiblution of the fame, being the ninth day of
December then next enfuing.

Mr. Bradbury. Here in the Acts made by the
publick Council of the Kingdom, the ftile is in the
ancient manner. And your Lordfhip obferves
thefe no fmall differences. Here firft Spain is left

out in the enumeration of the Kingdoms, and fo

Sicily and Naples is inftead of them. In the Deeds,
Spain is put in before France, and the Sicilies made
a Kingdom too. Secondly, Here in the ftile of the
Act they are called but Princes of Spain and Sicily,

that in the Deeds is quite left out. And then in the

Acts of Parliament, Millain is put before Burgundy,

in the Deeds Burgundy before Millain. And how
this great alteration of the ftile fhould come to be
put in a Miller's leafe, is ftrange. We have next
an account of all the fines of Hillary Term, which
was the next Term following-, for their firft

Deeds happen to be in Michaelmas Term, and then

the Parliament fate too.

Many of which were read.

Mr. Bradbury. Here are likewife the Fines of
Eafler-Term following, which fhew that ftill the

old ftile continued in all the publick Records. And
if we could as eafily have brought all the enrolments

ofDeeds, that would prove the fame.

The Fines of Eafter-TVraz read.

Mr. Bradbury. Now, my Lord, we fhall fhew
when the ftile turned, that- was in Trinity-Terra

after.

The Fines read.

Mr. Bradbury. But I cannot fee how thefe Deeds
could be truly made at that time, when they ftand

fingle, and none like them can be fhewn, except they

come from the fame forge that thefe do. I cannot

believe the Miller alone, or he that drew his leafes

for him, could fo long before prophefy what manner
of ftile fhould hereafter be ufed.

Mr. Williams. Your Lordfhip has heard our

Deed of the 10th of December, in the fame year,

read already ; but we having here the Ledger Book
of the Church of St. Paul's, which cannot be

made for a turn, but was written at that time;

we defire the ftile may be read there

—

[Which was
done.]

But to go a little further, to fatisfy your
Lordfhip that they are very likely to be forged,

we fhall give fome evidence that this is not an un-

ufual thing with fome people concerned in this

caufe. The witneffes will name them to you, and
give you an account of it. Swear this Lady and
Sir Charles Cotterel. (Which was done.)

L. C. J. Well, what is it you call thefe perfons

to?

Sir John Trevor. To fpeak plain, my Lord, we
call them to give an account of my Lady Ivy's for-

ging a Mortgage from one Sir William Salkhill for

1500/. of a houfe in St. Martin's-lane, to which
forgery Mr. Duffet, that Lady's hufband was privy,

and what benefit he fhould have by it, you will

hear. Sir Charles Cotterel, pray will you tell what
you know of my Lady Ivy in this matter.

Sir Charles Cotterel. My Lord, that which I

.

have to fay is this ; my Lord, I am tenant to my
Lady Salkhill, Sir William Salkhill's widow, in a

houfe in St. Martin's- lane, and was fo to her huf-

band a year and a half before he died. The houfe

hath been built backward, and the garden fide they

kept to themfelves ; but all the houfe that was firft

built, I took, and have it ftill. My Lord, my
Lady
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Lady Ivy did come to the houfe about three months
before Sir William died, parting from her hufband
Sir Thomas Ivy : flie came thither as a refuge ; where
flie had been before, and was received very kindly.

He died, as I faid, about three months after, and
my Lady then defired to know how accounts flood

between Sir William and her about moneys he had
lent her, and fupplied her with. And upon the ac-

count (lie appeared to owe Sir William 96/. flie then

took 4/. more out of my Lady Salkhill's money,
and told her, now Madam, I owe you 100/. She
had been entertained as a gueft there without paying

any thing for it, and at his death fhe continued with

my Lady Salkhill three quarters of a year after. And
being there (as flie pretended) in great kindnefs to

me, fhe perfuaded my Lady and me, that the leafe

of my Lady's houfe fliould be turned over to me,
in trurt for a debt of fourfcore pounds that was
owing to me by Sir William Salkhill. Said I to my
Lady Salkhill, Madam, I am in no doubt of my
money, I pay as much rent as this in, a year and
more, I can pay myfelf that way ; pray let me not
meddle with any fuch thing, Mr. Duffett will be

perfuaded I intend to cheat them if I fliould. But
ftill my Lady Ivy was at it, and prevailed upon my
Lady Salkhill to prefs me to it. At laft, upon their

importunity, faid I, if it be neceffary for my La-
dy's fervice, let it be done what you think fit She
therefore gave direction to Mr. Sutton, and he came
to me, and I directed him to draw a writing to turn

over the houfe to me as a fecurity. He afked me
how much my debt was ; fourfcore pounds, faid I.

Said he, I fliould fee my Lord of Sali/bury's leafe

to my Lady, for he muft take out fome things to

draw this by. He did fee it, and took as much by
note out of it as he thought fit, to make the other

by. Then a writing was drawn, this was in June
1670, or 1671. I am not certain particularly which,
but fhe brings this writing, and my Lady Salkhill

figned it by her defire ; and my Lady Ivy and Mr.
Sutton were both witneffes to it. About a year af-

ter I heard that flie fet on foot a Mortgage of
her own upon this houfe from Sir William Salkhill.

I wondred at it, becaufe when the account was made
up, fhe appeared to be in Sir William's debt ; and
I told thofe that told me of it, I would believe it

when I did fee it. I was then informed the writing

was at Malmefbury. She after went out of town,

and comes back again in a little while, and this

writing, as I heard, was fhewn to feveral perfons of

my acquaintance, that came to me and told me they

had feen it; but faid I, fo have not I, but when 1 fee

it I will believe it. At laft Serjeant Weft, who was

a relation of mine, I married his aunt, one day

brought over this writing to me ; and told me he

had got this writing at laft, and leave from my Lady
Ivy to let me fee it. 1 looked upon it, and there I

did fee at the bottom, where the Seal was, William

Salkhill, and then I turned to look upon the wit-

neffes names. No, fays he, you muft not fee that,

who are witneffes to the Deed ; for my Lady Ivy

made me promife, before fhe let me have it to fhew

you, that you fliould not fee the witneffes names.

Then faid J again, I have feen enough to give me
fatisfaction : I was a little the more confirmed that

the thing was not a reality but fiction, and fo I told

him. My Lady faw that would not pafs, flie of-

fered, provided Mrs. Duffett, my Lady's daughter,

might have the advantage of the houfe, to releafe

the matter.
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L. C. J. Pray Sir, for how much was the pre-

tended Mortgage ?

Sir Charles Cotterel. For 1500/. that Sir William
Salkhill owed her; which I thought fomewhac
ftrange, feeing, as I faid, fhe owed 'Sir William fo
much at his death. At laft I came to produce my
writing, (for flie told me I might give Mrs. Duffett
a right to the houfe.) Now I had not read over
the writing made me, but now when I came to look
upon it, inftead of a Mortgage for fecuring my
debt, mine was a Deed of Sale from my Lady Salk-
hill, whereby the houfe and the leafe from my Lord
of Salijbury were fold me for fourfcore pound ; at
which 1 was a little amazed. My Lady then was
pleafed to fay I was a cheat, tho' I had no hand in
it, nor indeed would have had any thing at all done;
but upon my Lady Ivy's importunity, and my Lady
Salkhill s, I gave direction only for a Mortgage.

L. C. J. What was it that Sutton took out of
my Lord of Sali/bur/s leafe ?

Sir Charles Cotterel. He was to take notes to
draw a Mortgage of that leafe by.

L. C. J. He got the notes tho', for aught I
perceive, to draw another Mortgage by. A very
trick, it fmells rank of the Knave.
Mr. S. Stringer. Pray, Sir Charles, did you ever

pay any money by my Lady's order.
Sir. Charles Cotterel. I did lend my Lady Ivy 50/.

fhe being in diftrefs for money, afterwards it was
made up 100/. About February i6yi, it was
made up 1250/. and by agreement among them
my Lady Ivy did relinquifh that faid Mortgage fhe
had thus fet on foot : and there was a Deed Tripar-
tite made -between me of the firft, my Lady Ivy of
the fecond part, and fome Truftees for Mrs. Duffett
of the third part, whereby the teverfion was given
to Mrs. Duffett, and my Lady confirm'd it, and
gave my Lady Salkhill a Bond of 1000/. in which
Colonel Gravener was bound for her, that flie fliould
not trouble my Lady about the houfe ; yet notwith-
ftanding did flie afterwards write to Mr. Duffett, as I
have heard, that fhe would fet it on foot again, and
flie fliould have half of what fhe had recovered.

L. C. J. The Inheritance of the houfe, it feems,
is in my Lord of Salijbury.

Sir Charles Cotterel. Yes, my Lord, Sir William
Salkhill had the original leafe from my Lord of Sa-
lijbury.

L. C. J. What direction did

about it ?

Sir. Charles Cotterel. To make a Mortgage only
to fecure fourfcore pound.

L. C. J. And what did he make?
Sir. Charles Cotterel. An abfolute Deed of Sale.
L. C. J. Was there no provifo in it, to be void

upon payment of money ?

Sir Charles Cotterel. No, nothing but an actual
Sale for fo much money.

L. C. J. You fay my Lady Ivy afterwards did
relinquifli her pretended Mortgage, pray had flie

nothing for it ?

Sir Charles Cotterel. Nothing that I kmw of j

fhs joined in that Deed Tripartite.

Mr. Williams. What fliould difpofe her to giv;
Mrs. Duffett 1500/. if it were really owing her r

L. C. J. Is that Mortgage here among your
writings, Mr. Attorney ?

Lady Ivy. Indeed, my Lord, I would have
brought it, if they had given the leaft notice of
what they now talk of.

Mf.

you give Sutton



6oo 37. *Ihe Lady Ivy'j Trials 36 Car. II.

Mr. Alt. Gen. Sir Charles Cotterel, do you know
that my Lady Ivy forged that Deed ?

Sir Charles Cotterel. Not I, but it did appear to

me to be no true Deed, upon what I found and

knew.
Lady Ivy.- You muft give an account for what

you have faid here

—

L. C J. Nay, Madam, pray do not be in a paf-

fion : he has lworn what he has faid here.

Lady Ivy. If he doth fwear it, he is forfworn.

L. C. J. Nay, Madam, you muft be more mo-
derate in the Court ?

Mr. Williams. My Lady thinks ftie has occafion

to be angry, but it may be we fhall give her more

exercife for her paffion before we have done. Pray

fwear that Lady, Mrs. Duffett. Will you acquaint

my Lord and the Jury what you know has been

done by my Lady Ivy, or by her direction, in ma-

king and altering of Deeds.

Mrs. Duffett. My Lord, I did fee Mr. Duffett

forge and counterfeit feveral Deeds for my Lady
Ivy.

L. C. J. Do you hear what fhe fays, Mr. At-

torney ?

Mr. Att. Gen. Yes, my Lord, we fhall give an

account of her anon.

L. C. J. Truly, Ihope I miftook her, and did

not hear right what fhe faid. Pray, Miftrefs, fpeak

it over again, and confider well what you fay.

Mrs. Duffett. I fay, my Lord, I did fee Mr.

Duffett forge and counterfeit feveral Deeds for my
Lady Ivy. The firft thing that I do remember was

in the Trial between her hufband and fhe ; Mr.

Duffett did by her order counterfeit a bond from

him to fome third perfon for 1 000/. and feveral let-

ters pretended to be written from Sir Thomas to my
Lady Ivy were counterfeit. The next thing that I

remember : Mr Duffett was writing upon a parch-

ment ; I afked him what he was writing ? He an-

fwered me, he was counterfeiting one Glover's leafe,

by which my Lady would get many hundreds of

pounds, and for which he fhould have 500/. I de-

fired him to confider what he did, for before that

time he had been accounted a very honeft man.

Some time after that, my Lady Ivy did upon a

pique to my mother, my Lady Salkhill, fet a-foot

a Mortgage fhe pretended to have of the houfe in

St. Martin's-lane for 1 500/. from my father. She

did once tell me fhe had fuch a Mortgage, as fhe

pretended real, but that it was drowned in a trunk

of writings coming from Malmefbury. Said I, my
mother and Sir Charles Cotterel will not believe it,

if you do not let them fee it. I am fatisfied as to

my concern in it, and would not have you proceed

in it, for fhe pretended fhe did it for my advantage.

But afterwards Mr. Duffett and fhe did agree to

make a writing, in my fight, of a Mortgage.

L. C. J. Was my Lady Ivy by, when the wri-

ting was made as you fay ?

Mrs. Duffett. She was by, giving him order how
to make it, and what Ink he fhould ufe to make it

look old •, and they forced me to make the Ink,

and to fetch faffron to put in it to make it look old.

Mr. S. Stringer. Now will be the time to fhew

my Lady's letters.

L. C. J. Miftrefs, I would afk you one queftion

by the way, whether while thefe things were doing

at any time, any body did come in and give you

any interruption ?

Mrs. Duffett. My Lord, Mr. Duffett and my
Lady made me oftentimes ftand at the door (for we

were but lodgers) that no one might come and dif-

turb them, and I never remember any that came in

thither but one Mr. Sutton an Attorney, my Lady'*
Attorney.

L. C. J. Did he fee any of this done ?

Mrs. Duffett. I cannot fay he helped to do any
thing, for when he came in, they fometimes fent

me out to fee that no body fhould come upon them j

and fo what he did, I cannot fay. But he was let

in when Mr. Duffett was counterfeiting for my
Lady Ivy.

L. C. J. When was this, about what time ?

Mrs. Duffett. Of the day, my Lord ?

L. C. J. No, how long ago is it?

Mrs. Duffett. It might be about 70, or 71.
L. C. J. You are my Lady Salkhill'% daughter,

I think, and married Duffett.

Mrs. Duffett. I did fo, my Lord, I am her
daughter.

Mr. S. Stringer. Pray what did they do to the
Deeds they made, to make them look like ancient
true Deeds 1

Mrs. Duffett. For the making of the outfides.

look old and dirty, they ufed to rub them on win-
dows that were very dufty, and wear them in their

pockets to creafe them, for fome weeks together
according as they intended to make ufe of them.

Mr. Att. Gen. My Lord, as it happens we have
that Deed fhe talks of, called Glover's leafe here.

L. C. y. Ay, I fuppofe you have fuch a Deed ;

it is a famous Deed in Weftminfler-hall.

Mr. Att. Gen. Here it is, we defire fhe may look
upon it. [Which Jhe did.]

Mrs. Duffett. As for this Deed, I cannot fwear
this is the Deed, there have been fo many made by
them. But he did counterfeit a Deed that he told
me was one Glover's leafe.

Mr. Williams. Miftrefs, you were going on to
tell how they did ufe their Deeds they made. Pray
tell us how they ufed to lay them in the Balconies,
and all you know of the art.

L. C. y. Ay, how was it ?

Mrs. Duffett. When they had been rubbed upon
the window- to make them look dirty, and they
were to pafs for Deeds of a great many Years ftand-
ing ; it was ufed to lay them in a balcony, or any
open place, for the rain to come upon them and
wet them, and then the next fun-fhine day they
were expofed to the fun, or a fire made to dry
them haftily, that they might be fhrivelled.

L. C. y. Is your hufband dead or alive ?

Mrs. Duffett. Dead, Sir.

Mr. Att. Gen. How long has he been dead ?

Mrs. Duffett. I was not at his death with him,
he died beyond fea.

L. C. y. Was your hufband alive when Mr.
yohnfon's Bufinefs was ?

Mrs. Duffett. Yes, he was.

L. C. y. Yes, I know he was in Court ; tho* I

afked the queftion, I remember all that bufinefs.

Mrs. Duffett. I was fubpoena'd in at that time,
but my Lady Ivy would not let me fwear.

L. C. y. Pray Miftrefs, what had your huf-
band for his pains ?

Mr. Williams. Had he any fhare of the money
lent by Sir Charles Cotterel?

Mrs. Duffett. My Lady Ivy gave him in my
fight 200/. of Sir Charles Cotjerel's money.
Mr. Williams. Do you know any body elfe that

had any of that money I

Mrs.
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Mrs. Duffelt. The Attorney had 2co/. of the

fame money too.

L. C. J. What Attorney do you mean ?

Mrs. Duffett. Mr Sutton.

L. C. J. Had he fo, how came he to deferve it ?

Mr. "Dobbins. Pray, Madam, what do you

know of counterfeiting any feals ?

Mrs Duffett. Mr. Duffett once had the impref-

fion of a feal in his hand, with which he faid he

was going to one Mr. Dryden, to have it counter--

feited ; but I do not remember what the feal was.

Mr. Williams. When the deeds were written, how
did he ufe to put the names to them ?

Mrs. Duffett. I have feen my Lady herfelf write

fome great Letters of the names firft upon other,

papers, which Mr. Duffett could not fo well hit,

and he has writ the reft.

Mr. Williams. Can you tell the names ?

Mrs. Duffett. Truly, I do not remember what

names.

Mr. Williams. We have another witnefs who will

give you an account of fome Letters of my Lady's,

which we ihall defire to be read. Swear Mrs. Eli-

zabeth Rycott. {which was done)

Mr. Att. Gen. She talks of Glover's Ieafe.

—

L. C. J. She fays, fhe doth not know whether

that be the deed, there were fo many forged, Mr.
Attorney. But fhe fwears thus, my hufband did

forge a writing he called Glover's leafe.

Mrs. Dujfelt. She had two or three mortgages

forged.

Mr. Williams. Come Miftrefs, where had you

thefe Letters ?

Mrs. Rycott. I had thefe Letters from Mr. Duf-

fett.

Mr. Williams. Pray where had you thefe bottles ?

Mrs. RycM. This is the ink I faw Mr. Duffett

write for my Lady Ivy with, at Mrs. Lee's houfe,

at the table in the kitchen.

L. C. J. Who did he write for ?

Mrs. Rycott. For my Lady Ivy, I did not know
•what they were that were written, but he faid they

were forged ; and with ink out of thefe bottles he

faid he could make new-written writings look like

old ones very foon.

Mr. Williams. Did you ever fpeak with my Lady
Ivy ? Do you know her hand ?

Mrs. Rycott. I do not know thefe Letters to

be her hand ; but Mr. Duffelt gave me them as her

Letters.

Mr. Williams. Sir Charles Cotterel, pray will you

look upon them ;
you know my Lady Ivy's hand.

Sir Charles Cotterel. I do fo—they are all of a

hand, and I think they are my Lady's : 1 believe

it truly.

Clerk reads..] This is figned 1. I.

All the Letters were read.

Mr. Williams. Your Lordfhip fees one of thefe

Letters tells Mr. Duffett, (lie intends to fet Sir Wil-

liam Salkhill's mortgage on foot, and he fhould have

half what (he recovered. If it were a true mort-

gage, why fhould fhe give him half ?

L. C. J. They were very great together, that is

plain, they were very familiar. What were Mr.

Duffett's merits towards my Lady, I cannot tell.

Will you go on ? it is late.

Mr. Williams. This is all we (hall offer at pre-

fent, 'till we have occafion further from them.

L. C. J. Well, what fay you to this, Mr. At-

torney ?

Mr. Alt. Gen. If they have done

—

Vol. VII.

L. C. J. They have, they fay.

Mr. Alt. Gen. Then may it pleafe your Lord-
(hip, and you Gentlemen of the Jury, 1 (hall begin

to anfwer their evidence about the firft. They have

produced fome argumentative evidence out of many
Records, to convict our deeds of forgery. In truth,

if they had not bragg'd of this very thing, it had
been a fhrewd objection, becaufe we could not have

been prepared to have given an anfwer to what we
could not have forefeen we fhould have been accufed

of. But upon their boafts they have put us upon
the fearch as well as they, and we can give as good
an account of it. They tell you, they had their

hint from my Lord Coke ; but that hint has led

them into a great error ; for he is miftaken himfelf

in the computation of this time, as he is in a great

many other things.

Mr. "radbury. I know he is miftaken ; but I de-

pend not upon his remarks of that time. I faid

only, I had the general hint about detecting for-

geries from thence.

Mr. Att. Gen. But yet for all your confidence

of the demonftration, your foundation fa Is : For,
my Lord, to fettle the fact, we fhall fhew that the

King of Spain, Charles V. who was likewife Empe-
ror, refigned his Crown the 25th of October, in the

2d and 3d years of Philip and Mary. It is true,

the Parliament-Rolls, in the title of them relating

to the firft day of the feffion, there the ftile that

was ufed at firft could not be altered. But the fact

of their being the King and Queen of Spain, was-

fo notorious to all the World, that we fhall fhew
you in multitudes of the Rolls of that year, the

ftile was as in our deeds ; fo that the ufe might be
various : But that will not prove our deeds forged.

It may be, the Courts of Law might not take notice

of it, as to alter the ftile 'till Trinity Term ; though
we have not fearched fo far among them, but in the

common conveyances which are upon Record in

the Rolls, rhere it is altered. And as to the time
of their becoming King and Queen of Spain, we
have an Hiftory that tells you the very day when
the King refigned, which was the 25th of OtJober.

L. C. J. I tell you, Gentlemen, methinks Mr.
Attorney has been very fortunate to-day, in giving
very fatisfactory anfwers to two objections : Firft,

they would quite deftroy Mr. Neale's title to this

land, by a piece of evidence that they had never
had, but that Mr. Neale had bragged of it ; and
that was the furvey, which with much confidence

of the victory was produced : and yet, when it was
fo, to me it fcemed the ftabbingeft enemy the de-

fendant's Caufe had ; but that you are to have with
you, and muft judge upon it. Now he tells you
again, Mr. Neale has been a blab of his tongue, and
could not keep the fecret to himfelf, but muft brag
that the deeds were forged, for the ftile of the

Queen's reign is changed; and by this bragging
they have fmoked the bufinefs, and cm fhew Re-
cords for it. But now inftead of Records, the up-
fhot is a little loufy Hiftory. Can that be an an-
fwer to thofe great numbers of Records brought by
the other fide ? Is a printed Hiftory, written by
I know not who, an evidence in a Court of Law ?

Mr. Att. Gen. My Lord, befides that, which we
muft fubmit to your Judgment, whether upon fuch

a point of fact in a foreign Country to be done fuch

a day, a foreigner's Hiftory, not printed for this

purpofe, fhall be a fort of evidence; but I fay, be-

fides that, here is a Gentleman Mr. Clerk, that

H h h h fearched
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fearched the Roll, and he will tell you what they

are in this point.

Mr. Clerk. I did fearch in the Rolls, and find

many in that year like thefe. And my Lord Coke

is utterly miftaken ; he fays it was not altered 'till

the 4th and 5th years of Phil, and Mary.

L. C. J. I care not what my Lord Coke fays,

but what the Records fay, let us fee them.

Mr Clerk. I faw a great many in that year.

L. C. J. Lord, Gentlemen, what do you make
of us, to keep us here with I do not know what \

Mr. Attorney, he tells us that Mr. Neale was fo

great a blockhead to brag of this, and fo we were

prepared for an anfwer •, but all the anfwer is, my
Lord Coke is miftaken, and there are many records,

but we have none of them, Pramoniti, Prcemuniti.

If he did brag fo, and you knew it, and would not

bring records to wipe off" the objection, it is ten

times worfe than if it had been anfwered only with

the unexpected nefs of it.

Mr. Bradbury. My Lord, I dare affirm that

there are none of the Rolls of that' year fo, 'till

after Eafter-Term

L. C. J. Lord, Sir, you muft be cackling too ;

we told you, your objection was very ingenious,

but that muft not make you troublefome ; you can-

not lay an egg, but you muft be cackling over it.

The objection is now upon them, let them anfwer

it if they can. Have you any of the Records here?

Mr. Sol. Gen. We have not, it feems, my Lord.

L. C. J. Then this muft pafs unanfwered, and

muft be left to the Jury.

Mr. Sol. Gen. But, my Lord, they have gone a

little farther in this cafe, and indeed farther than

becomes them, I think, to lay afperfions upon my
Lady Ivy, as if (he were frequently guilty of for-

gery. And for that Sir Charles Colterel fwears, that

fhe did pretend fhe had a mortgage of a houfe in

St. Martin's- lane for 1500/. and this mortgage he

fays he was told of by fome that did fee it ; where-

upon he did likewife defire to fee it, and without

feeing of it, he declared, he would never be fatis-

fied of the reality of the thing : and thereupon Mr.
Serjeant Weft brought it him, and he faw it, but

was not permitted to fee the witnefles names, and
thereupon he was more diflatisfied than before about

it. But if Sir Charles Cotterel had given any the

leaft intimation of fuch a thing, now we would
have gratified them with a fight of it in Court,

where he fhould have had his full view ; for my
Lady has it ftill, and it is a true mortgage, and for

a real confideration. But he fays this is releafed,

and fhe did that, as is fuppofed, to fupprefs any in-

quiry after it. But with reverence to Sir Charles

Cotlerel, the fact is otherwife. My Lady Salkhill

pretended to a debt from my Lady Ivy, for nine

years diet for four Perfons ; and the reckoning

being made according to my Lady Ivy's quality,

was made fo high, that it paid off the mortgage:
But fhe has the deed ftill

—

L. C. J. But what fay you to the deed of fale and
my friend Sutton's notes out of the leafe ; and the

debt of 96/. and 4/. but a little before acknow-
ledged by my Lady Ivy—

Mr. Sol. Gen. My Lord, in anfwer to that, we
fay, he has been pleafed to give it a great deal of

garniture , and as he is mafter of the ceremonies,

to adorn the ftory with abundance of flourifhes of
his own kindnefs and interefts

—

L. C. J. Mr. Sollicitor, you are not to judge of

that, whether it be flourifh only or fubftance ; the

Court and the Jury are the Judges of that, and
truly I think it very material to the Caufe. I allure

you I do, let the dirt be taken off as it can, it

flicks very much ; I muftfpeak my mind.
Mr. Sol. Gen. When I am over-ruled, I acquiefce

in the Judgment of the Court.

L. C. J. Pray, Sir, apply yourfelf to anfwer the
evidence.

Mr. Sol. Gen. So I do, my Lord, as well as I can.

The next witnefs is this Gentlewoman, Mrs. Duf-
fett ; fhe fwears, that fhe faw her hufband Mr. Duf-
fett, counterfeit many deeds, fhe does not particu-

larize them : And here have been likewife feveral

Letters read, that did import a tranfaction and cor-
refpondence between my Lady Ivy and him.

L. C. J. Pray, Mr. Sollicitor, remember fhe
fwears fhe faw that leafe of Salkhill's, and that
called Glover's leafe.

Mr. Sol. Gen. My Lord, this witnefs that fwears
this, is not only a Perfon unfit to be believed, but
is contradicted by a Record; ar.d for that, my
Lord, it ftands thus : Mr. John/on, as is well known,
had his trial for the matter about which fhe now
fwears; for Mr. John/on, on the behalf of Alder-
man lreton, undertook to pay 500/. to Mr. Duffett.
to procure lbmebody to fwear the deed, called
Glover's leafe, to be forged. Upon this there was
an information exhibited in this Court againft Mr.
John/on, for fubornation ; and upon full evidence
John/on was convicted for his endeavour. And the
Record of that conviction we have here, and defire

to have produced and read.

LCJ. And I tell you, Mr. Sollicitor, that is

no evidence in this Cafe.

Mr. Sol. Gen. Why, pray, good my Lord, did
not they here juft now fwear her?

L. C. J. But the Information put in by Mr. At-
torney Noy, pray remember, was not fuffered to

be read, becaufe not againft any of the Parties but
third Perfons.

Mr. Sol. Gen. But pray, my Lord, give me leave

to apply it to the objection here made in our Cafe,

to the credit of our deeds. They fay it is fufpicious,

becaufe my Lady Ivy ufed to forge deeds ; and par-

ticularly Duffett, they fay, did once forge for her

Glover's leafe. Now to anfwer that, we come to

fhew that my Lady Ivy did not forge Glover's leafe;

but there was indeed an art ufed to perfuade Duffett

to fwear it forged, when indeed it was not ; for

which trick, John/on, that was the agent, or inftru-

ment, was convicted; and that conviction is, I think,

a good evidence that it was not forged.

L. C. J. None in the world, Mr. Sollicitor ; and
that from the very evidence that has been given in

this Caufe this day : For it is plain, if you will be-

lieve this woman, (and I yet fee no Caufe to the

contrary) that (he was coming into the Court to

have fworn the truth, which would have perhaps

cleared John/on ; but my Lady Ivy would needs

keep her away. Now if Duffett were fo great a

rogue as to forge, he would not flick to fwear, to

protect that forgery : And then how eafy a thing

was it, had John/on been the greateft Saint in the

World, to have got him convicted upon what Duf-
fett came to fwear againft him ? though had (lie

come then in, Duffett would have appeared one not

at all fit to be credited.

Mr. Sol. Gen. My Lord, I have then one thing

more to offer; I cannot tell indeed whether it be

materia], for it feems I have been fo unhappy as to

offer fome things that have not been thought ma-
terial—— L. C. J.
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L. C. J. You have fo indeed, Mr. Sollicitor, I

muft fpeak the truth ; there have been ftveral things

offered as evidence, which in another Caufe and

Place, would not, I am fure, have been offered.

Mr. Sol. Gen. My Lord, I' fubmit what I offer

for my Client, to the judgment of the Court. But

that which I would fay now, is this: We have here

the hufband's oath concerning this matter, that this

woman who now takes upon her to fwear thefe for-

geries and things, told him fhe could have 500 /.

if fhe would l'wear againfl my Lady Ivy.

L- C. J. Is that evidence againfl the wife ?

Mr. Sollicitor. He is now dead, it feems ; but here

is his oath.

L. C. J. Pray confider with yourfelf, could the

hufband have been a witnefs againfl the wife about

what fhe told him upon an information for that of-

fence of fubornation ?

Mr. Sol. Gen. No, my Lord, I think not.

L. C. J. Could the wife be an evidence againfl

the hufband for the forgery ?

Mr. Sol. Gen. No, my Lord, fhe could not;

and yet fhe fwears it upon him here.

L. C. J. That is not againfl him, man ; he is

out of the cafe, but againfl my Lady Ivy ; and how
can the oath of the hufband be evidence here.

Mr. Alt. Gen. Cryer, call Mr. Gibfon, to give an

account of this Gentlewoman.

Mr. Sol. Gen. Suppofe, my Lord, that both huf-

band and wife were brought as evidence againfl

my Lady Ivy, were that good ?

L. C y. Certainly that were very good.

Mr. Sol. Gen. Why then, my Lord, one of them

fays, that fhe faw fuch and fuch things done by

Lady Ay, and by him for her-, and the other fays,

fuch things were not done, but fhe confeffed fhe

could have 500 /. to fwear they were done : Shall

not this evidence be admitted to contradidt the

other ?

L. C. y. Why, good Lord ! Gentlemen, is the

philofophy of this fo witty, that it need be fo con-

fidently urged ? Is it good Logick, that becaufe

they both were good witneffes againfl my Lady
Ivy, therefore either of them is a good witnefs

againfl the other? Shall the hufband's oath be read

againfl the wife, to fix a crime upon her ? Sure you

do not intend this fhall pafs for argument, but to

fpend time.

Cryer. Here is Gibfon now, Sir.

Mr. Att. Gen. Swear him. (Which was done).

Mr. Sol. Gen. We are not now, my Lord, ex-

amining what Duffett fwore about forgery or not

forgery -, but is not this confeffion of hers an argu-

ment againfl the credit of her teflimony, who now
fays, fhe faw my Lady Ivy do fo and fo, when fhe

has confeffed fhe could have money to fwear againfl

my Lady Ivy.

L. C. y. But, Mr. Sollicitor, if you will not ap-

prehend the queflion, I cannot help it ; is it not the

hufband that fwears againfl the wife ?

Mr. Att. Gen. Do you know that Gentlewoman

there, Gibfon ?

Gibfon. I have heard of her.

L. C. y. Nay, be not angry, Mr. Sollicitor ; for

if you be, we cannot help that neither. The Law
is the Law for you as well as me.

Mr. Sol. Gen. My Lord, I muft take the Rule

from you now.

L. C. y. And fo you fhall, Sir, from the Court,

as long as I fit here •, and fo fhall every body elfe,

by the Grace of .God. I afifure you I care not whe-

Vol. VII. -

ther it plcafe or difpleafe ; we mufl not have out

time taken up with impertinent things ; for I mufl

fay, theie have been as many offeied in this Caufe

to-day, as ever were in any Caufe that ever I heard -,

and if all be not as fome would have it, then they

mufl be in paffion prefently. The Court gives all

due refpedls, and expects them.

Mr. Att. Gen. Have you any acquaintance with

that woman ?

Gibfon. I have feen her a great while ago.

Mr. Att. Gen. What do you know of her ? what

reputation is fhe of ?

Gibfon. I know nothing of her reputation-, I

kriow fhe was Mr. Duffett's wife.

L. C. y. And fo do we, fhe tells us fo : What
then?

Gibfon. I have feen her a- bed with Mr. Frogmorton,

and fhe told me fhe had then a frog in her belly.

Mr. Williams. It feems then by having this Gen-
tleman fo ready, they were aware of this too : I

fuppofe Mr. Nedle bragg'd of this too, or elfe the

guilty confeience put them upon preparing for it.

But yet I think they do us no great harm by it.

Mr. Att. Gen. You will give our evidence an an-

fwer I fuppofe by and by : But we will go on to the

reft of yours. As to the bill and anfwer in the year

1629, in that aiyohn Stepkins, it is faid, he makes
the bounds eaftward to be Fox's-lane. But it is plain,

he that gives in that anfwer was not acquainted with

the tranfanftions of the Eflate before his own time.

And if you confider the time of that anfwer, there

was near fourfcore years then pad fince the leafe

made, and fo long it had been out of the family,

rendering a pepper-corn rent; and fo the profitable

intereft was only the four acres furrendered to him,

by the tenant, before the licence to aliene : and it

appears not that he had any notice of the rever-

fion. But I obferve in the anfwer there is one paf-

fage remarkable ; that there was a way, time out

of mind, that did part this land, and that which

which was reputed the Dean and Chapter's land.

Now that doth not tie it up to make Fox's-lane

that fame way, but only fays generally, there was

an old way, which muft be underftood of the way
down from Cackhill to Bell-wharf : So that I take

it, that this is no conclufion upon us. Nor upon:

the fame ground is that leafe made 1 3 yacobi, by
yohn Stepkins, where he abutts his land upon that

wall which is called Wall-marfh wall, and covenants!

to have the rent increafed, if any thing beyond that

be recovered ; for there was near threefcore years

to come then of this leafe, and he had no pretence

of title to conteft it at that time ; and fo the ver-

dicts are all anfwered that way, the leafe expired not

till the year 1680.

Mr. Sol. Gin. Then, my Lord, for the furvey

that they produce of the late times, by order of the

Committee of Parliament for fale of Church-lands,

how that fhould give a title, I do not underftand.

It is the firft time I ever heard of a particular of

Dean and Chapter's lands to be an evidence, when
at that time there was no Dean and Chapter. But
that which is a clear anfwer to it is this : Winterburn

who had the leafe from the Church, did alfo claim

under Marcellus Hall, who had a leafe for ninety

years : that in time expired in the year 1 640. That
intereft being then determined, he gets thefe put

into the furvey (which it was his intereft to do) as

the inheritance of the Church, which would gain

him a fee-fimple upon his purchafe, he concealing

the long leafe, and they being fo long in poffeffion •,

H h h h a whereas
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whereas otherwife he could only have an Eftate for

years: and it appears all the deeds were in his cu-

stody at that time. For the other witneffes that

fpeak to the Wall, that we muft leave to the Jury's

confederation, upon the ballance of the evidence.

For, with fubmifiion, my Lord, taking the evi-

dence as it ftands together, if that leafe of Marcel-

lus Hall be a good kafe, thefe feveral conveyances

we produce are fupported and do explain that

:

He furrenders four acres, which are the lands that

are afterwards conveyed to Fox, which is mentioned

in the deed of his furrender to be the green Hilly-

Bank, and that was the boundary of the four acres ;

but what becomes of the other feven acres and an

half? they have given" no account of it hitherto.

But furely, my Lord, upon that firft furvey, I take

it, there is a ftrong evidence concurring with our

affertion : For that faith, the fouth boundary of the

Dean's Lynches is Wall-marfh. Now then, if there

be feven acres to go forward from thence, that juft

reachethup to Cock-hill; and all the other bounds

plainly concur with ours: and upon the perufal of

the furvey, which it is confented to on both fides

the Jury fhall have with them, I believe they will

be fatisfied our bounds and that agree. Upon the

whole evidence I fubmit it for the Defendant. We
have done, my Lord..

Mr. Att. Gen, Only I would ask Mr. Sutton a

queftion ; whether the bill and anfwer now given

in evidence, were not given in evidence at the laft

trial ?

Sutton. Yes, it was.

Mr. Att. Gen. And yet the verdict went for us

then, as I hope it will now.

L. C. J. Have you all done, Gentlemen ? Will
you fay any thing for the Plaintiff ?

Mr. Williams. No, my Lord, we will leave it to

your Lordfhip and the Jury.

L. C. J, Then, Gentlemen of the Jury, this evi-

dence has been very long : I think the trial has held

us as long as any caufe that ever happened in Weji-

minjler-ball, of this nature ; I mean, except one,

thefe many years. I think we meet with but one in

all our Books, that held near fo long : That indeed

was rather fomething longer, the famous Caufe of

Colt, in this Court -

r but befides that, I never heard

of a Caufe of this length before.

But, Gentlemen, it is a Caufe of value,, and a

Caufe of great weight and confideration : It hath

depended in the evidence of it, upon abundance of

circumftances, fo that it may be impofiible for me
to remember all the evidence that hath been given.

But as near as I can, I will give you what afKftance

I am able, in recollecting what has been laid on

both fides. Some ofyou I have obferved have taken

notef, and that will fave me and you fome trouble :

I will give you a fcheme fairly of that which is the

queftiou. And it will be very much more eafy to

you, becaufe you have had a view of the matter*

than can be thought I can make it by any direction

of mine..

The queftion in fhort is, Whether feven acres

and a half of land, now built upon to a very great

value, as the witneffes fay, 2000 /. a year, lying,

on the eaft fide of the lane, that is called by the

name of Fox'slane,. betwixt that and the mill, cal-

led RottUff-mill, be part of the marfh that former-

ly belonged to the Family of the Stepkins's -, or

whether or no that be not part of the Dean and

Chapter of Paul's Inheritance. If it belong to the

Dean and Chapter of Paul's, then the iffue is with
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the Leflor of the Plaintiff: but if it be the Inheri-
tance of the Stepkins's, and part of the marfh-Jand,
and was fo according to the ancient boundaries, then
the iffue is with the Defendant.
The Plaintiff comes and fliews for his title, firft,

that this was all along enjoyed under the Church of
Paul's leafes. Knowles, who formerly did receive
the rents of the very thing in queftion, till (77) be-
fore this queftion, fays, in his teftimony, he re-
ceived them in the right, and on the behalf of
Mr. Neale, who claims by leafe from the Dean of
St. Paul's.

That is not fufrkient to maintain his title, but
they come and fhew the original ; and in point of
time 5 H. 8. they fay that one Dean Collet made a
leafe of the lands in queftion, for 45 years. And
to prove this, a Book is produced to you, wherein
there is a fhort Entry made, which takes no notice
at all of any thing more, but that there was fuch
a leafe of a mill in Sbadwell, with the appurtenan-
ces. But upon their producing that Writing, it is

found to be a paper Writing ; and there was an ob-
jection, and a material one, made upon the face
of the thing itfclf : For there were two places that
feemedtobe fufpicious, as made directly to humour
an evidence of fuch a leafe in 5 H. 8. having Dr.
Collet's name inferted, who happened to be Dtan of
Paul's at that time: Whereas No-well was original-
ly the name that was fet there, with the fame hand
that the other part of the Writing was. Thereupon
it came to be enquired into, how it came to pafs
that Nowell's name was ftruck out, and Collet's put
in. That feemed to infinuate, as if this was con-
trived on purpofe to fhoar up an evidence, and hu-
mour the time. For it could not be imagined that
Nozoell fhould come to be Dean when that leafe was
made/who was not Dean till fo long after, in Queen
Elizabeth's time, as I take it.. Now had this objec-
tion met with this Book alone, it would have made
the evidence lame, and they would have been thought-
to have fet an ill leg forwards. But to take off that„
they come after and fhew a parchment fcrotl, which
takes notice likewife of fuch a leafe : And their Of-
ficer, Speneer? fays he has feen that fcroll many
years, and fo it could not be a new thing for this

purpofe. It is an old rental, or fome fuch thing,,

in time, in fome fhort time after, where is mention
made of a kafe by Dean Collet, 5 H. 8. for 45,
years y which humours the time exactly, and fup-
ports the credit of the other evidence. This is that
they give as an anfwer to that objection. It might
be a miftake as to the name, but this will fhew that

it was not a contrived matter for this purpofe.

The next piece ofevidence they go to, is 5 Ed, 6.

and for that time they come and produce leafes».

thofe that are at leaft in law evidences of leafes ; and
thofe are the Church-Books, ancient Books that

have been always read and allowed for evidence.

And thereby they fhew that one Dr. May, then
Dean of St. Paul's, viz. 23 Feb. 5 Ed. 6. did let the

lands in queftion to Joan Hall and Marcellus Hall

;

and he let it as the Dean and Chapter of Paul's
lands, for 45 years, at the rent of 10 /. a year.

Then they tell you in the 2d and 3d of Phil.

and Mar. 10 Dec. one Dean Fecknam takes notice

of the former leafes, and lets it to Marcellus Hall,

and that is for 90 years ; wherein there is the old
rent taken notice of, and fome increafc made : And
there is in that leafe a covenant to repair the mill,,

and that has given a rife to fomething that makes
part of the prefent queftion, which they that are for

the
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the Defendant, call a licence to remove the mill.

You, Gentlemen, will have the Deeds with you, and

are to judge of them.

The leafes from 5 H. 8. to this Dean Fecknam,

are only leafes made for years -, and by reafon of

thefe leafes for years, and the long leafe which they

pretend to, the Defendant's Counfel infift upon ir,

that they could not be let in to controvert the Plain-

tiff's title; for the laft leafe for 128 years, from

Stepkins to Hall, expired in time but in the year

1680.

Now fay the Plaintiff's Counfel, (and they pro-

duce that which is very material in the Cafe) 5 Aug-

1636, this was then let to one Mary More, the

relict of one Adrian More, formerly the affignee of

the leife that came from Dean Fecknam to Marcel-

lus Hall. And there, inftead of continuing it a

leafe for years, he lets to Mary More, in confedera-

tion of the former leafes, and turns it into an Eftate

for three Lives. So far then was the Dean of Paul's

from apprehending himfclf to be but Leffee for

years, that he takes upon him to create freeholds,

which only he that has the inheritance can do.

They goon further, and tell you, that in 1640,

the fame Dean of St. Paul's, fhe having fold her

interefl to one H'bitwick and Winterburn, there is a

new Eftate made to them for three Lives. Thefe

continue in poffeffion under that leafe, till Mr. Neale

purchafed in their intereft : and his Grace of Can-

terbury, then Dean Sancroft, he made another leafe

to the faid Mr. Neale for three lives ; and there is

a great increafe of rent, 80 /. during the life of one

of the former furviving Lives, and then to 100/.

Then comes the leafe made to the now Leffors of the

Plaintiff, by this reverend Divine that is here, now
Dr. Stillingfleet, the prefent Dean of St. Pauls's at

yearly 240 /. And this is the fubftance of the evi-

dence firlt given by the Plaintiff, for his title

which is underneath that laft leafe of Dean Stilling-

fleet, which they fay is a good title : and in cafe it

doth appear that the lands are the inheritance of the

Dean of Paul's, it is not controverted by the De-

fendants, but that the Plaintiff muft have a verdict

for him.

But fay they which are for the Defendants, this is

not their inheritance, but the Defendant's ; and to

prove their objection, they produce abundance of

deeds, of which, as well as I can, I will give you

a punctual and particular account. For with all the

faith and fidelity I can, I will give you the fubftance

of what has been faid on both fides.

Firft, It is not to be doubted, for it is beyond

all contradiction plain, there were 130 acres of

marfh-lands, lands covered with water, which one

Vanderdelf, a Dutchman, undertook to drein, and

had an Act of Parliament made, anno 27 H. 8. to

encourage him for his endeavours to drein it, giving

him the one half. That Act of Parliament is pro-

duced, and it is there faid to be 130 acres.

Now you are to take notice of the boundaries of

this marfh-land, as making the ftate of this quef-

tien. The Act of Parliament bounds the marfh

upon the Hermitage, or fuch a mill called Grajh-

mill, upon the Weft. It is bounded on the high-

way leading to Rateliff, on the North, which is

called Rateliff high- way to this day : It is bounded

to the river •Ibames on the fouth 5 and it is bounded
upon the Town of Rateliff towards the eaft.

Afterwards, in H. 8th's time, comes in Richard

Hill, who was owner of fome.part of this marfh,

(Vanderdelf s moiety J and he in time, 23 H. 8. be-

came indebted to one Salvago and another, and there

he comes and acknowledges a Statute to them for

their debt. And (becaufe I would have you have
all things before your view, that were done at one
time) in the fame year there is a mortgage made
of the lands of Richard Hill, (among which, they

for the Defendant apprehend, are comprized the

lands in queftion, as marfh-land, to Safoflgo, for the

payment of their money:) and in that mortgage
the fame words are made ule of for the boundaries,

as are in the dreining Act. T hif, to derive their

title, they produce to fhew, that there was fuch an

ownerfhip, and fuch a mortgage.

Then they tell you, that in 37//. 8. the fame
Richard Hill, he goes and divides Tome part of thefe

lands, that is to fay, eleven acres and an half, and
that he conveys away by leafe for 34 year?, to

Marcellus Hall ; whom I name the more particu-

larly, becaufe it is a name that has been much can-

vaffed, and gives a countenance to the title on both
fides. Now in that deed, whereby this is thus con-
veyed to Marcellus Hall, there is no notice taken

particularly of the eaftern boundary to be the mill,

or the mill-bank, or the hilly-bank. Now, fay

they, the mill wasjuft upon the point, hard by that

place that is called now by the name of Cock-bill

;

and fo that boundary doth take in the thing in que-
ftion, the feven acres and a half, becaufe that deed
takes notice of the mill, hilly-bank or way.

In the next place, they offer you this for evidence,'

that in 6 Ed. VI. the fame Richard Hill, for 130 /«

fells his land to Thomas Stepkins. And when it

comes to convey the inheritance to him, it is laid to

be une'er the fame boundaries as are mentioned
there, bounded on the hilly-bank, or mill-bank,

eaftward. Now fay they\ that fheweth plainly,

that ftill the mill was the thing that was intended to
be the boundary ; and there being feven acres and an
half of land between the mill and the weftern bounds
thofe feven acres cannot be conftrued to extend to a
mill with the appurtenances, but rather it is to bound
upon the mill and include the lands, than to have
the lands go with the mill.

They proceed further and fay, that Thomas Step-

kins, the fame year, did for 50 /. let this to Mar-
cellus Hall, for 128 years, at a pepper-corn rent,

which leafe expired but in 1680, and till now we
could not come to litigate that matter, becaufe he
had made fuch a leafe. But then I am to take no-
tice by the way, and fo muft you into the bargain

;

there is another boundary made there, abutting on
the well there, called Shadwell, and the way lead-

ing from Shadwell to the Lynches.

After this they come to tell you further, that

Marcellus Hall, 22 Dec. 2 and 3 Phil, and Mar.
let a leafe to Carter, and that was for 20 years.

Now you are to take notice, that in this leafe of
Carter's, there is notice taken of a mill; and about

an acre of land thereunto belonging, very carefully

put in. And that, fay they, fheweth that your

,
boundary could not extend to fo much as feven

acres.

And to back that evidence, they fhew you a cer-

tain furvey, taken in Queen Elizabeth's time, con-

cerning the manor of Stepney, which you are by
confent to have with you ; and you will do well to

confider it well in your perufal of it.

And now comes the main deed. Say the Defen-

dants Counfel, it falls out that you are but Leffee

under Marcellus Hall, who was Leffee under us, and
was. obliged in a particular covenant, that he fhould

not
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not let any part of this land without the licence of

our anceftor Stepkins, who made him fuch a long

leafe. But it happened he had a mind to let fome

part of this land to the Dean of Paul's, from whom
he had a leafe of the mill. And accordingly he had

a licence from Stepkins fo to do ; which, fay they,

is the reafon why they come to lay claim to our

land. This they take notice to be in time, 16 Nov.

2 and 3 Phil, and Mar. when 1 muft tell you by

the way, that the firft leafe, pretended by them to

be made to Marcellus Hall, is the long one, 6 Ed.

6. by Thomas Stepkins ; fo that Marcellus Hall came

to be Leffee under the Dean and Chapter, before he

had any authority or intereft from Stepkins, nay, be-

fore he had any leafe from Hill.

Mr. Att.Gen. My Lord, if your Lord (hip pleafes

to remember, Marcellus Hall did firft take by leafe

from Richard Hill, in 37 H. 8.

L. C. J. Pardon me, Mr. Attorney, I did not

mif-repeat it ; I fay, he firft had a leafe from the

Dean and Chapter.

Mr. Att. Gen. That was. of the mill only

—

L. C. J. That is contefted, and the very gift of

the queftion •, Mr. Attorney, how much is compre-

hended in that leafe ?

But to go on with the Defendant's ' evidence.

Then in Nov. 2 and 3 Phil, and Mar. is the deed

to Roper, of which I (hall have occafion to fay more

anon.

In 5 and 6 Phil, and Mar. comes Jafper Hilt the

Son of Richard Hill, (the firft owner of the land,

and that entered into the Statute to Salvago) he

makes a conveyance to Macheline Stepkins, Tho-

mas's widow, and John Stepkins, his heir, mother

and fon 5. upon which, afterwards there is a furrender

made by Marcellus Hall to John Stepkins, fon and

heir of Thomas, of four acres ; which fay they,

was not affigned with the other feven to. the Dean

of Paul's.

Then in 3 Elizabeth, purfuant to the conveyance

made by Jafper Hill to the Stepkins's, there is a fine

and recovery fuffered », and 4 Elizabeth, a deed to

lead the ufes of that fine which are to John Stepkins

and his mother, and the heirs of John. But (till

in all thefe deeds and conveyances, there is men-

tion made of the mill, mill-bank, or hiljy-bank,

or hilly-way, to be the boundaries ; and likewife

of Shadwell.

After that, they produced a bond, wherein Spinola

is bound to Stepkins, to take off the Statute entred

into 32 H. 8. by Rfthard Hill.

Then 14 Elizabeth, they produce a commiflion

of fewers, where notice is taken of the feveral land-

holders of Wapping-mzrfh, who were liable to make
fatisfaflion for any want of repairs or defects in the

roarih. There Roper is taken notice of as a tenant,

and one James and Stepkins too : and they do infer

from hence, that James and Roper's land is part of

this, and was under Stepkins, and is enjoyed to this

day under the title of the Stepkins's.

They go on further, and tell you, that 15 Eliz.

Stepkins became indebted to the Crown, by taking

a teller's debt upon him, and had a mind to fecure

the debt, and therefore conveys his land to the then

Treafurer, Attorney-General and SoMicitor-General,

to fecure a great fum of money, and this land they

would have to pafs among the reft.

Afterwards, 17 Eliz. the commiflioners fit again,

and there is a Return made of all thofe that were

land-holders, the fame named before.

Then 7 Jacobi, was there a re-grant out of the

2

Crown made to Stepkins of all his land. Wherein,
generally fpeaking, the bounds of the lands belong-

ing to Stepkins, are called the Mil-bank, &c. This
muft, fay they, of necefiity take in the lands in

queftion, otherwife it is impoffible that mould be
the boundary. And they make ufe of this further

argument : Say they, we have taken a furvey of all

the lands, thofe in queftion and the other marfh-
lands, from Hermitage-dock, alias St. Katherine's,

even to this mill ; and it doth juft humour the

number of acres in the Acl for dreining Wapping-
marfh ; that is to fay, it makes juft 130 acres.

All which, they fay, plainly belongs to the Step-

kins's.

They then come to examine their living wit-

neffesi and they have produced them in this order

as I name them : their witnefles have been as they

are in my paper. One Hughs, and Somerly, and
Holmes, and Barefoot, and Cope, and Holewell.

And the fubftance of what they fay is this : The old

woman, Barefoot, fays, fhe has known the place in

queftion, thefe threefcore and odd years ; fhe re-

members well the fituation of it, and that the water

drove another mill firft, and did not come near

to Fox's-lane by a quarter of a mile, but run more
to the North. And this land, (lie fays was always
reckoned to be Stepkins's, and fhe never knew any
one have any thing to do there but they. And in

as much as there was fome difcourfe concerning a
well ; fhe fays, fhe doth remember there was a well

between Fox's-lane and the mill, and that was half

a mile off Fox's-lane, and was called Shadwell.

She remembers it fo well, that if there were as many
wells as there are panes in the glafs window before

you, that was the right well, and there was n©
other well called Shadwell, but that.

Then Hughs tells you, he remembered the land

before it was built upon, that at common ordinary

tides, the water ufed to come up to Fox's-lane, and

at high tides, over it ; but the land has been railed

much higher fince thar.

Then Cope, he gives an account of his knowing
it above threefcore years ago ; and he in general

fays, he did not know how far weftward the water

went that drove the mill ; but Fox's-lane, he fays,

was the way from North to South, weftward of the

mill, and he knew not any way eaftward of the

mill but Fox's-lane ; for Cock-hill is eaftward of the

mill. And much like to this was the teftimony of

the other witnefles ; which being done, they con-

cluded with the evidence of the furveyor Holewell,

about the admeafurement. And this, as I remem-
ber, or can recollecl, is the evidence of the Defen-

dant's fubftance, before the Plaintiff's reply.

And then as to that which was offered by the

Defendants, as evidence of the boundaries, the

Plaintiffs give this anfwer; and it is that which
will be the pinching queftion in this Caufe to all

eternity : Whether or no, Mill-bank, or Mill-hill

or the Hilly way, or whatfoever elfe it is called in

their old Deeds, be not that which is now called

Fox's-lane.

Say they, Firfl, by your own evidence, (that fame
ancient furvey that you produced, and which, by
confcnt, you Gentlemen of the Jury are to have

with you ;) there is notice taken of 130 acres that

belongs to the marfh ; there is notice taken of the

Lynches, as belonging to the Dean and Chapter of
Paul's. But then in the laft paragraph of the back-

fide of the leaf, (fo we call the fecond fide, for

diftinftion fake) you will find this taken notice of;

which
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which faid marfii doth bound un the lands hereaf-

ter mentioned on the eaft. And what are the lands

thereafter mentioned ? Thefe you will find ; Item,

holden by the Dean and Chapter of Paul's, one

meiTuage, called Derrick-hills, another tenement

called fo and fo, and feveral orchards, gardens,

ponds, tdV. and a water-mill thereunto belonging.

So that there was on the Eaft: part of the marfh-

land, orchards, gardens, a meiTuage, a tenement,

waters, ponds, filhings, and a mill, and feveral o-

ther things. Now if in cafe the Eaftern boundaries

of the marlh came up to the mill you fpeak of, how
comes it to pafs, that you yourfelf in your own fur-

vey\ make the Eaftern bounds to be upon thefe lands,

and all thefe belonging to the Dean and Chapter

of Paul's. And when they come to read the par-

ticulars of what belonged to the Dean and Chap-

ter, that furvey bounds to the Dean and Chapter's

land upon the marfh-land. You that have been

upon the view, may the better underftand it; and

you fee the Eaftern part of the mill was the wafte

oround, and made a lane to carry down ballaft, as

the witnefTes fay. This doth juft humour all the

old boundaries.

Nay, to fhew that this is really fo, they fay, that

in time, in the year 1615, there was an action com-

menced before my Lord Chief Juftice Coke, when

he fate in this Court, wherein this controverfy arofe.

Fox, who was as well tenant to the Dean and Chap-

ter of Paul's, as he was to Stepkins, he comes, and

Re builds upon that old wall, called Wall-mar/h-

ivall, which begot a conteft betwixt Stepkins, who

was the anceftor of my Lady Ivy, and thisiw; and

upon that conteft this was the queftion, Whether

there had been any incroachment upon the marfh?

Not but that the wall was reckoned, even by Step-

kins, to be the boundary, though running, as Step-

kins faid, twenty foot into the Eaft part of the

marfh ; and there Stepkins was non-fuited. After-

wards it came into the Common-Pleas, and there

there was a verdict, whereby it was fettled, that

the whole wall belonged to the Dean and Chapter

of Paul's.

But afterwards Mrs. Moor, the LefTee of the

Church, would not be quiet with this, but exhibits

a bill againft John Stepkins, and others, and to fet-

tle the boundaries, becaufe he pretended incroach-

ments upon his ground : they therefore require him

to afcertain the matter upon his bath. He in his

anfwer confeffeth, he had heard of the verdict be-

fore-mentioned, but knew nothing of it himfelf

;

but when he comes to fet forth the boundaries, he

is fo far from taking notice that the boundaries take

in the lands in queftion, that he tells you there was

an ancient bank, which was the ordinary bounds be-

tween his land and the land of the Church ; and this

is a high-way, a common high-way. But it was

true, as he believed, they had incroached, though

fuch a verdict and nonfuit were obtained by them.

Not that ever he pretended to any thing on the Ea-

ftern part of that paffage or bank, called Fox's-lane;

but he pretended to twenty foot on the weftern part

of it, as an incroachment.

They lay further too, that notwithftanding all

this, John Stepkins was not fo confident of his title

to even thofe twenty foot on the weft part ; but

that he comes and makes a bargain with another

man : 1 will let you this Eaft part of the marfh-land,

and if I recover any of the wall, 'you fliall pay fuch

a rent for it ; but if not, you (hall hold it as you

did before. So jealous he was of his title, even to

that which he thought was incroached upon.
And they fix it thus, to humour and explain the

particulars mentioned of orchards, ponds, gardens,

ifc. for here were a great many fluices and cuts for

the water to be received in, and fo all may well be

comprehended under the name of a mill with the

appurtenances ; and that they fay goeth a great

way in the queftion. You are to confider of it,

Gentlemen.

Then they further fhew, that whereas the other

fide furmife the boundary to be Shadwell, which
they would have to be placed a great way higher,

by the place called Cock-hill; here comes an old
man that tells you, he knew the place fixty years

ago and above, and there was- no other well called

Shadwell, but that which was where the Church
now ftands, and that is on the Weft part of Fox's-

lane. Now I muft tell you, upon the evidence it is

pretty ftrcng, becaufe he gives fuch an account of
it that it was bricked over, and a common well to

all People, which muft make the thing very noto-

rious ; and he never heard of any other well called

Shadwell. It is true, there might be a fpring on
the one fide of this ground in queftion, and the other

;

you have heard the evidence on both fides, I muft
leave it at large to you.

Then to make the thing more plain, they offer to

you that this was a tide-mill, and not as the Defen-
dant pretends, an overfhot-mill ; and that is noto-
rioufly plain it is fo, and it is againft fenfe it fhould
be otherwife. Here was one that wrought at the

mil], and his father before him, fixty years ; nay,

it appears that to have water to drive an oVerfhot-

mill in that place, muft drown the whole level, be-

caufe it muft be raifed fo much higher than the

wheel ; and if fo, that ftands higher than the place,

were it raifed never fo high, of late called Fox's-

lane. But there were tides that came within twen-
ty foot of it ; and you muft give me leave to tell

you, I underftand fo much of it, that a tide-mill

is never fuffered to have the water juft fwim up and
back again ; but they have cuts to retain the water

a while, that it may go the eafier off. And fo

the great number and length of the cuts and ponds,
and ditches here, were but only receptacles and ba-

fins to receive the tide, which did not rife (as they

tell you it fhould not) above half the wheel. The
nature of the thing it felf fpeaks againft what they

would have it to be ; and to ftrengthen the argu-

ment, they have called five or fix, or more witnef-

fes, that have known it all along fo to be : And yet

this I apprehend, the other fide take to be their moft
material point to make it marfti-ground.

But the Counfel for the Plaintiff fay this further

to you: They have a furvey taken in Oliver's time,

which they produced, but were oppofed by the

Counfel of the other fide ; and I muft confefs I did

wonder to hear the objection, that it was ftrange this

fhould be furveyed as Dean and Chapter's lands, in

a time when there were no Deans and Chapters
;

whereas it was furveyed as that which was fb, while

there were fuch things as Deans and Chapters, and
it was in order to be fold as fuch. And upon my
word, if the lands of the Dean and Chapter's Inheri-

tance, were no bigger than the Defendant would
have them, there was a good round fum paid to

the State for the mill only. But alas ! you have a
witnefs that tells you (there being in the furvey men-
tion of one Craven) that there was a Craven on the

Eaft
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Faft part of the ground, that had a large orchard

and garden, and ground; And upon thispurchafe

made bjWinterburn, who wasLefiee of the Church,

the Plaintiff's Counfel do raife a very considerable

argument, that this was the Church's Inheritance :

For, fay they, Why ihould Winterburn, that had

a leafe in being, which would have continued him
to be fure in poffefiion, and that too before all thefe

houfes were built, (for they talk all the fine houfes

were built fince the King came in) give 95001. for

the Inheritance under the title of the Dean and

Chapter, if he knew fas he muft if he had the long

leafe in his poffeffion, and fo Knowles fwears he had)

it was not theirs ; and he hirnfelf had a leafe for thir-

ty vears to' come, under a trivial rent of a pepper-

corn. Efpecially confidering that thofe times fol'cl

lumping penny-worths of other Peoples lands.

But then they come to thelaft point of evidence,

and that you mull very narrowly obferve and Weigh.

Say they, becaufe you depend fo much upon' Car-

ter's leafe, which takes notice of fuch and fuch

boundaries ; and alfo that of Roper, which you
pretend to be made at fuch a time, thefe we fay,

are forged. And for it they give this evidence.

The firft part is a natural legal evidence, and a

proper evidence in things of this na:ure, to detect a

forgery •, an evidence that we learn out of our Books

of Law, and it is an argumentative one. If you pro-

duce deeds made in fuch a time, when, fay you,

fuch titles were ufed, and fuch prefaces made to

them in their preambles, when indeed there were no

fuch titles ufed at that time, that fheweth your

deeds are counterfeit and forged, and not true deeds.

And there is Digitus Dei, the finger of God in it ;

that though the defign be laid deep, and the con-

trivance fculk, yet Truth and Juftice will appear

one time or another : and though they may put

feme gull upon Juftice for a while, yet it will in

time be difcovered, to the confufion and fhame of

the Undertakers. Say they, you have taken won-
derful care to have both deeds carry the fame flou-

rifh at the top of each of them, you call Philip and

Mary King and Queen of Spain, and both Sicilies;

and you put Burgundy in the ducal ftile, before Mil-

lan : This is the language of both deeds, but that

fheweth them not to be true deeds, that carrieth

forgery in the very face of it ; for Philip and Mary
never came ro write themfelves King and Queen of

Spain and, Sicily, till Trinity Term, in the fecond

and third years of their Reigns ; whereas your deeds

bear date in November before. Till Trinity Term
Naples was a Kingdom, and they were but Princes

of Spain and Sicily. And befides, they ufed always

before that time, to put Millan among the Duke-
doms firft before Burgundy.

For inftances and proofs of this objection, they

(hew you the titles of the Acts of Parliament in

that year, in OSlober, November, and December-,

they (hew you the fines levied in Hillary Term, and

Ea/ter-Term, and Trinity-Term ; till which Term
the Records of the Kingdom, of Fines and Recove-

ries, bore all the old ftile; and fo do the Convey-
ances enrolled and not enrolled of that time. And
with great bravery they challenge the Defendant's

Counfel to fhew any one Conveyance or Record

(except thofe of your own making) that is other-

wife. And as a further evidence they fay, we
have fome leafes entered in our Books, and fo not

calculated for this purpofe, which have no other

than the old ftile of the King and Queen.

And in truth this is a material evidence to prove

thefe to be forged deeds: and it is made the more
material by this circumftance, which Mr. Attorney
was pleafed to mention •, and that is the notice they
had from Mr. Ncale's bragging of this very objec-

tion to their deeds, and yet they fhould not come-
prepared to give it an anfwer. And I muft deal:

plainly with you, that very one thing makes it an-

objeclion of very great weight and moment.
But ftill, fay they, befides all this evidence we

fnall go a ftep further, and evince the likelihood
that theft deeds fhould be forged ; for your client,

the Defendant, is apt to forge deeds. Arid to prove
that, we produce this evidence.

Firft of all, Sir Charles Cotterel gives you an ac-
count of a long ftory which doth not only reach the

Defendant, my Lady Ivy, but it looks very bad
Upon my Friend Sutton too ; who, if Sir Charles
Cotterel

1

fwears true, is a very knave. Now Sir

Charles Cotterel, though he does not fwear he faw
her forge the mortgage (he pretended to from Sir

William SalMl, yet he gives' a fhrewd evidence to

make it untowardly fufpicious : For he tells you
.upon Sir William's death, my Lady Ivy was fo far

from pretending to any debt from Sir William, that

upon accounts dated between my Lady and her, (he
was indebted to Sir William 96 /. which upon her
parting from her hufband, and being under great
want, Sir William had lent her, befides his relieving

her otherways: And, fays Sir Charles Cotterel, 1

was prefent when lhe took 4 /. more of my Lady
Salkell's money, and then acknowledged herfelf to
owe my Lady 1 00 /. After this, my Lady Ivy, with-
out the feeking or intreaty of Sir Charles Cotterel,

comes to hrm, and, fays lhe, Does not my Lady
Salkellowe y.ou money ? Yes, faid he, lhe does, four-

fcore pounds ; but I live in her houfe, and can foonr

eat it out in rent. But, fays my Lady Ivy, fhe has
a mind you fhould have the houfe made as a fecu-

rity to you. Good now, how comes my Lady Ivy
to be fo concerned for Sir Charles Cotterel's fecurity,

when he was not concerned for hirnfelf ? Nay, and
why ihould lhe be (o earned to have him have a
fecurity upon that houfe, which, if it were true, was
mortgaged before to her felf. If her mortgage
were a true one, this practice carrieth no great face

of honefty or vertue in it, I muft needs fay; I

muft crave leave to make that obfervation by the

way. Ay, but into the bargain, when Sir Charles

Cotterel yielded to her importunities, Mr. Sutton is

the man that muft be intruded to draw the Writing,
and to that purpofe mud fee my Lord of Salijbury's

leafe, who is the head landlord. What needed that ?

I fuppofe it was recited in my Lady Ivy's mortgage
before : But he mud take notes out of it, forfooth,

to make over the leafe and houfe as a fecurity to Sir

Charles Cotterel for 80/. and when it is brought as

fuch, knowing no otherwife, Sir Charles Cotterel

takes it ; and they two, my Lady Ivy and Suttont

are witnefles to it. What it proved afterwards yon
hear, an abfolute deed of fale -, and yet all this

while my Lady Ivy (who, as Sir Charles Cotterel

underftood it, was indebted tool, to Sir William
Salkell) has a debt of 1 500 /. owing from Sir Wil-
liam, by mortgage to her on the fame houfe.

Sir Charles Cotterel. My Lord, I am ready to

make it all good.

L. C. J. Firft of all, I fay, it was not well done
if there were fuch a fecurity for 1500/. to perfuade

Sir Charles to accept the houfe as a fecurity for his

fourlcore pounds, "without telling him of the prior

mortgage. Then it is ftrange, die fhould acknow-
ledge
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ledge her felf indebted 100/. upon her taking the

four pounds from my Lady Salkell, if fhe had fo

great a fum owing her. And what a flovenly an-

fwer is that given by the Counfel for my Lady Ivy,

that Pie and others were called upon for nine years

diet? Whereas Sir Charles Cotterel (wears, flie own-

ed her felf upon the account indebted 100 /. and there

was no bartering for diet; but that fhe had gratis

for three quarters of a year after Sir William's death,

as fhe had it feveral times before.

And now, while it is in my memory, I would re-

mind you of one thing more before we come to the

other witneffes, there is a thing that to me cramps

this bufinefs very home upon my Lady Ivy : How
comes it to pafs my Lady Ivy mould be fo wonder-

ful kind to my Lady Salkell's daughter, as to part

with 1500/. fo fecured, to have the houfe fettled

upon her, without any consideration in the World
that I can hear of ? That is fuch a melting piece

of kindnefs, that they would do well to find out

fome flam to authorize it. It feems upon Sir Charles

Cotterel's defire to fee this pretended mortgage, and

its being brought him by my brother Weft, who is

now dead, fhe was wonderful careful that he (hould

not fee the witneffes to it, it was fo precious and

tender a thing : But, alas ! it is all melted down and

gone of a fudden, without any confideration at all

whatfoever ; and fhe can readily join with Sir

Charles Cotterel to fettle this upon Mrs. Duffett, the

Lady Salkell's daughter, and enter into bond not to

difturb the enjoyment.

Then there comes another evidence, and that is

the Gentlewoman Mrs. Duffett, who it feems they

would have to be a loofe fort of creature ; but me-

thinks fhe has a good round oath upon her tongue :

for fhe does directly fwear that fhe was prefent, and

faw Mr. Duffett her hufband forge that very mort-

gage Sir Charles Cotterel fpeaks of; that my Lady
Ivy directed it, and gave her order to put faffron

in the ink to make it look old ; that fhe faw him
writing in a parchment, which he told her was Glo-

ver's leafe, and other things, and all for my Lady
Ivy. Nay, fhe tells you my Lady Ivy was fo ex-

traordinary an arcift at the managing of fuch an af-

fair, that this mafter workman, Duffett, was not fo

dextrous at it as fhe ; for he could not write the

firft great Letters of the names that were to be put

to the forged deeds, but fhe did that her felf, and

the reft he did. How far fhe is to be believed, I

muft leave to you ; you hear what is objeded againft

her about the frog in her belly, and I do not know
what ; whether that will take off the credibility of

her teftimony, I leave to you. She doth give a very

free and large account how they ufed to order their

matters to make the ink look old, (as I faid) they

put fafiton in it; then they rubb'd the outfides

of the deeds in dirty windows, and after that ufed

to lay them in a balcony for the rain to come upon
them in the nights, and to dry them in the fun, or

by the fire, to fhrivel them up. And this fhe fays

was their method, and procefs they ufed. All which
the Plaintiff's Counfel urge, to fhew the probability

that thefe deeds of theirs are forged.

Then they tell you, which is yetfomewhat more
to ftrengthen her evidence, there is a woman, that

tho' fhe fpeaks out of Mr. Duffett's mouth, and
that can be no evidence againft my Lady Ivy, yet

fays, fhe received from him a parcel of Letters,

which are fworn by Sir Charles Cotterel to be all of
my Lady Ivy's own hand-writing ; which Letters

have been read to you : and they fhew a great fa-

Vol. VII.

miliarity between my Lady Ivy and Mr. Duffett,

a great care and concern for the promotion of this

Duffett, the Gentlewoman's hufband ; and of fome

deeds that were likely to be thought new and fuf-

pedted. And fhe tells him at the latter end of

one, that fhe is follicitous till the trouble be over :

But fhe was refolved to fet on foot Sjr William Sal-

kell's morrgage, and if that thing did go well, he

fhould have half.

That fupports the credibility of the woman's te-

ftimony: But befides that, there is another thing that

looks very untoward, becaufe Mrs. Duffet doth

directly fwear, that out of the 1000/. paid my Lady
Ivy by Sir Charles Cotterel, 200 /. was paid and gi-

ven to her hufband, and Mr. Sutton forfooth, had
200/. more: For what fervice, I wonder, muft my
Lady Ivy be fo liberal to Mr. Sutton and Mr. Duf-
fett ? Let Mr. Sutton fliuffle, and roufe himfelf as

he pleafeth, it will ftick upon him; and I muft
confefs it looks untowardly, his getting my Lord
of Salifbury's leafe to pick notes out of it, and then

to have fuch a mortgage trumped up in this man-
ner. It is very rank, I allure you.

This is the fubftance of the evidence that has

been offered by the Plaintiff, to prove, and induce

you to believe thefe deeds forged.

Now in anfwer to this, they on the other fide

would offer, that Sir Charles Cotterel's evidence is a

furprize upon them : They fay they have fuch a

Writing, and fuch and fuch deeds, Glover's leafe,

and Salkell's mortgage ; but they are not prepared

to give fuch an anfwer as they would have done,

had they had notice. Here has been likewife great

ftruggling and driving to have the verdict read to

overthrow Mrs. Duffett's teftimony ; but that can-
not be allowed to be given in evidence between
thefe parties. Then they would have read her huf-

band's oath, he being dead : but that is no point of
evidence at all neither ; for in cafe the man were a-

live, it would not be evidence what he fhould have

heard his own wife fay. If both of them indeed had
been heard together, and teftified againft my Lady
Ivy, it had been good evidence ; or they both
might have teftified for her. But by the Law the huf-

band cannot be a witnefs againft his wife, nor a wife

againft her hufband, to charge them with any thing

criminal, except only in cafes of high-treafon.

This is fo known a common rule, that I thought it

could never have born any queftion or debate.

This is the fubftance of the evidence on both
fides, as near as I can recollect it; fave only that

which indeed I fhould have mentioned before, the

Defendant had produced an exemplification of a

verdict obtained the laft Michaelmas-Ttvm. To
which they for the Plaintiff" anfwer, We were not

then prepared to anfwer your deeds, which were very
new, furprizing and unexpected to us : We have
now given new evidence that we never gave then,

and it was a verdict obtained by furprize : We now
fhew our boundaries better than we could then ;

and fo that they make to be the refult of the whole
matter.

Now upon the main, after this very long evidence,

tho' the Cafe has been darkened as much as ever any
Cafe could be endeavoured to be ; and tho' the

event of it be a matter of confiderable value, yet

the matter of fact is as clear as the fun at noon-day;
and a plain point of fact it is, and muft depend
upon. If we do admit all their deeds to be good
deeds, without any confideration of the forgery,

pro or con, yet if the mill-ponds, ditches, orchards,

1 i i i gardens,
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gardens, &V. can, be taken to be feven acres ; then

the boundaries upon the mill or hilly-bank, which

may well be Fox's-lane, that will anfwer both the

deeds of the Plaintiff and of the Defendant. And
tho' never fo many houfes be built upon it, it will

fignify nothing in the Cafe. And that it is fo,

whereas the Defendant's furveyor fwears, that 130

acres will not be made up without the lands in que-

flion ; the Plaintiff has brought two furveyors, that

fwear there is full 130 acres, and more, without them.

So you have two furveyors on the one fide, and one

on the other ; and you yourfelves have viewed it.

After this long evidence, Gentlemen, you have

had as good an account of the fubftance of it, as I

can by my notes and memory recollect. If any of

the Gentlemen that are of the Counfel for the Plain-

tiff, or for the Defendant, do think I have omit-

ted any thing that is material, on either fide, they

have free liberty to remind the Court of it. You
are the Judges of this Fact, whether this land do

of right belong to the Plaintiff or to the Defen-

dant : And I leave it to your confideration.

After which, the Jury withdrew to confider of

their Verdict, and the Court arofe. That Evening

the Jury gave in a private Verdict before a Judge ;

and appearing the next morning at the Bar, were

called over, and demanded if they did abide by the

Verdict they had given the night before; to which

they anfwered, Yes: which being declared by the

Secondary to be for the Plaintiff, the Jury were dis-

charged.

Then a motion was made by the Plaintiff's Coun-

fel, that feveral deeds produced by the Defendant,

that were detected of forgery, might be left in

Court, in order to have them purfued, and convict-

ed of the forgery. The Court, upon debate of the

matter, and the Plaintiff's Counfel declaring they

would profecute an Information of forgery, the

deeds of the 13th oi November, and the 2 2d of De-
cember, 1 and 3 Philip and Mary, were ordered to

be left with the Clerk of the Crown till further

Order, and in the mean time the Plaintiff to have

Copies of them from the Clerk ; and by Rule of

Court a Trial at Bar is ordered in Michaelmas Term.

In Trinity-Term there was an Information againft

Lady Ivy for forging and publifhing the faid two

Indentures, as follows.

Rex verfus Ivy.

Information againft the lady Ivy, for forging and

and publifhing two Indentures, Trin. 36 Car.
Secund. Rot. 48.

IT. /~VUod Theodofia Bryan, de, &c. alias diet*\J Theodofia Ivy, de, &c. vid. die anno, &c.
Vi & Armis, &c. apud Weftm. in Com. Midd*
ex fuo propr. capite & imaginatione fubtilit' falfo

& fraudulent' fabricavit & fecit & fieri & fabricari

caufavit quoddam falfum factum continen' materiam
fequen' videlicet, This Indenture made the 13th
Day of November, in the id and 3d year of the
Reign of our Lord and Lady Philip and Mary, by

the Grace of God, King andQueen e/England, Spain,
France and Ireland ; Defenders of the Faith, Arch-
Dukes of Auftria, Dukes of Burgundy, Milan, and.

Brabant ; Counts of Hafburgh, Flanders and Ty-
rol : Between Marcellus Hall of Radcliff, miller, on
the one Part, and Richard Roper, Citizen and Sal-

ter of London, of the other Part, witneffeth, Sec.

prout per pred' falfum & controfact' factum ple-

nius liquet & apparet Qiiodq; pred' Theodofia Bry-
an alias diet' Domina T. Ivy poftea, fcilicet die, anno,
&c. apud, &c. fcient' fubtilit' & falfo pred' falfum

& fabricatum factum publicavit & publicari caufa-

vit ut verum factum pred' Marcelli Hall figillat'

&

deliberat' p. prefat' M. H. ubi revera eadem T. B.
alias diet' Domina T. I. adtunc & ibidem bene
fcivit & intellexit dictum factum fore falfum con-
trofact' & fabricat' Anglice Forged, & non fuiffe

factum pred' M. H. nee p. ipfum figillat' & deli-

berat
5 Et ulterius pred' Coron' & Attorn' dicti

Dom' Regis pro eodem Domino Rege dat' Cur*
hie intelligi & informari quod eadem T. B. alias,

&c. die & anno fuprad' &c. vi & armis, &c.
apud, &c. ex fuo proprio capite & imaginatione

fcient' fubtilit' falfo & fraudulent' fabricavit & fecit

& fieri & fabricari caufavir. quoddam al' falfum

factum continen' materiam fequen' videlicet, This

Indenture, made, &c. prout per pred' 'uk mentio-

nat' falfum & controfactum factum plenius liquet

& apparet Et pred' T. B. alias, &c. poftea fcilicet

die anno fuprad', &c. apud, &c. fcient' fubtilit'

& falfo pred' falfum & fabricatum factum uk*

mentionat' publicavit & publicari caufavit ut verum
factum pred' M. H. figillat' & deHberat' per prefat*

M. H. ubi revera eadem T. B. alias, &c. adtur.c

& ibid, bene fcivit & intellexit dictum' uk mentio-

nat' factum fore falfum controfact' & fabricat'

Anglice Forged, & non fuiffe factum pred' M. H.
nee per ipfum figillat' aut deliberat' Ad grave

dampn' ejufdem G. B. in contempt' dicti Domini
Regis nunc Legumq; fuar' in malum & pernitio-

fumexemplum omn' al' in tali cafu delinquen' ac

contra pacem dicti Domini Regis nunc Coron' &
Dignitat' fuas, &C,

xxxvni.
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XXXVIII. The Trial of William Difney Efcy by the King's

Special Commiffion of Oyer and Terminer; held at the

Marjhalfea in Southwark, on Thurfday, "June 25. 1685. for

High-Treafon.

SPECIAL Commiffion oF Ojw and
Terminer for the County of Surrey, be-

ing appointed for the trying of Mr.
Difney, before the Lord Chief Juftice of

England, and other his Majefty's Juftices ; he was

brought before the King's Commiffioners at the

Marjhalfea, in Soutbwark, on June 21, in order to

his Trial upon an Indictment for High-Treafon

:

" For printing and publifliing a nioft vile and trai-

" torous Paper againft his moft facred Majefty
•* and his Government, intituled, The Declaration

*' of James Duke of Monmouth, and the Noblemen;

" Gentlemen, and others now in Arms, &c." And be-

ing arraign'd thereupon, he pleaded Not guilty, and

defir'd he might haveCounfel granted him, but was

denied ; the Court telling him it was not allowable ia

capital cafes : yet upon' his farther requeft, he had

leave to make life of what Books he thought fit to

prepare for his defence, and allow'd till the 25th.

On Tbtirfday the 25th, he was brought to his

Trial ; when the Meffenger depofed, that having a

warrant for the apprehending of William Difney, Efqj;

he took fome files of Mufquetteers, and two or

three Gentlemen to his affiftance ; when approach-

ing to the houfe of one Tyrrell, a Gardener in the

parifli of Lambeth, on Monday June the 15th, 1685.

between twelve and one of the clock in the morn-

ing, he broke into the apartment of Mr. Difney ;

where entring his chamber, he found the prifoner

in his fhirt, who crav'd his breeches : but the

Meffenger replied No, faying, if he had a Night-

Gown he might put it on. Immediately after view-

ing his breeches, there was found a dagger in his

pocket, and alfo fome other things, likewife a brace

of piftols, and a great hanger in the nature of a

Sci meter.

His maid Mary Alktt was fuppofed to be in; bed

with him, by reafon her clothes were upon his bed :

his daughter about eleven years of age or therea-

bouts was in another part of the room a-bed alone,

The Meffenger farther depofed, that getting into the

Printing-houfe, he there found the Forms (as

Printers call them) of the traitorous Declaration in

the Piinting-room, there being by computation

about 750 of them printed on on e fide, and about

five of the faid traitorous Declarations perfect.

Upon the Mcffenger's queftioning how they came
there, he pretended ignorance.

The evidence appearing very plain, and he ma-
king little or no defence for himfelf, was found

guilty of High-Trtafon •, fentenced to be drawn,

Vol. VII.

hanged, and quarter'd ; which was accordingly

done at Kennington-Common in the county of Surrey,

on Monday the 29th of June, 1685, and his quar-

ters fet upon the city-gates.

A true, andfull Account given by the

Minijier of St. George, concerning

the Behaviour and lafi dying Speech

^William Difney Efq\ June 29^,
1685.

BEtween nine and ten of the clock in the morn-
ing, I was fent for by the High Sheriff of

Surrey, to officiate as Ordinary at the execution of

the prifoner at the Marjhalfea. Before he was
brought out, a neighbouring Minifter and I (upon
the Sheriff's motion) went into the room where he

was ; when the reverend Parfon (having feen him
the night before) afk'd him whether he had confi-

dered of thofe things' Whfch he had formerly offer'd

him ;• and did very pathetically prefs him that he
would give glory to God, by a full an'd ingenuous

confeffion of his crime, intimating to him the fatal

confequences that might have followed, if he had
perfected that evil work: how many mens lives

might have been loft in the quarrel ; whofe blood
he was fo far guilty of, as he contributed- to the

increafe of the rebellion, by his printing the traito-

rous paper, (or words to the fame effeft.) To which
the prifoner, anfvver'd (with fome fighs of difcon-

tent) to this purpofe ; that he hoped (fpeaking to

the Minifter) he did not come to prefs him to un-
burden himfelf now : that he had nothing to fay,

that might bring any perfon into trouble, and his

time was fhort, fo he defired not to be troubled a-

bout any fuch matters fo that few words paffed

ere we parted. Finding him refolved not to make
any difcovery, I only told him, I did intend to meet
him at the place of execution, and he thanked me.
When he came to the gallows, and was in the

cart, I Came to him and afked him, how he defired

to improve thofe few moments of his life, that were

yet to come -, heanfwer'd, in prayer. I afked him,

will you pray for yourfelf, or fhall I pray for you ?

He anfwer'd, I will pray, and defire you to pray

for me. Whilft the executioner was preparing the

rope, I fhewed him the Bible, faying, Sir, what
comfortable fentence do you remember out of this

word of God for your prefent ufe ? He anfwer'd,

I i i i 2 Jefus
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jefi» Chrift came into the world to fave fanners, of

whom I am chief. And then he proceeded in gene-

ral terms to acknowledge himfelf a great finner a-

gainft God -

r
but affirm'd that he

,
had made his

peace with God, that he had corifefs'd his fins with' >

humility and fervency, and had begged God's par-

don •, and did not doubt but God had for rJhe merits'

of his fon Jefus Chrift pardon'd all his fins, and he

wasnowunder very comfortable hopes that he fliould

foon be happy,, not upon the account of his own

merits,, but the merits of Jefus Chrift. I told him

this was very good, if his hopes were well ground-

ed. He replied, his hopes were grounded on the

fcriptures, which afiured him that Chrift died to fave

finners.. Whereupon I recounted to him fome other

gracious promifes of God to true Penitents as that

of Ezekiel, If the wicked man turnetb away from his

wickedness, and doth that which is lawful and right,

beJhaU fave his Soul alive, &c. After which he

made his addrefs to God in prayer, that he would

forgive him all his fins, and fanftify this his afflic-

tion to him , and prayed God to blefs the King,

and that he may be merciful and kind to his fubjeds,

as well as juft to his enemies : he farther obferved,

how gracious God was to him in giving him this ad-

monition, (as he call'd it) for God might have ta-

ken him off by fome fudden death, or deprived

him of his fenfes, and then (he faid) it muft have
been worfe with me, but now God hath given, me
time to bethink myfelf ; fo that, though the dolour

and the fhame of this death, having fo many fpec-

tators (upon whom he look'd) may fomewhat dif-

compofe me, yet I have peace and comfort within.

Afterwards he defired me to pray with him, which
I did briefly, according to his mind and prefent ex-

ample :' and clofing with the Lord's Prayer,- he an-
fwer'd every petition deliberately,- and calmly : he
declared that he lived in and did now die in the com-
munion of the Church of England, which he repeated

again in- thefe Words, the Proteftant Church of
England. After Prayer, I afk'd him, whether he
would fing fome part of a Pfalm ; he anfwer'd No..

Then I afk'd him, whether he had any thing more
to do or fay -, he anfwer'd, I have nothing more
but to return you thanks for your care of me. And
I pray God blefs you and hear your prayers for me,
and mine for you, and our Saviour Chrift for us
both. And fo I left him going to his long home.

This according to the beft recollection of my
thoughts, is the fum, and, and as near as I can.

remember, the words that pafs'd between Mr. Dif-
ney and me.

Andrew Wejlon,

XXXIX. The Trial of Sir Edward Hales Eart. for neglect-

ing to take the Oaths of Supremacy and Allegiance, with

his Plea thereto, upon the King's difpenfing with the Stat.

2,5 Car. II. and the Opinion of the Judges thereupon.

1686.

gafchje, 2 Jae. II. In the King's-Bench,

Arthur Godden Plaintiff, in an Attion of
debt cf 500/. grounded upon the AB of

25 Car IL for preventing Dangers from
Popifli Recufants.

Sir Edward Hales, Bart. Defendant.

1 H E Plaintiff declares,. That the Defen-

dant after the firft day of Eafler Term

1673, fc. 28 Nov. 1 Jac. IL at Hacking-

ton in Kent, was admitted to the of-

fice of a Colonel of a Foot-Regiment :

That being a military office, and a place of truft

under the King, and by authority from the King.

And the Defendant held that office by the fpace

of three months, next after the 28 Nov. 1 Jac. II.

And from thence, till the time of this action be-

gun,, he was, and ftill is an inhabitant and refident

of the parifh of Hackington.

And the Plaintiff taking it by proteftation, thaS

the Defendant within three months next after his

admiffion into the faid office of Colonel, did not re-

ceive the facrament in manner as the Act directs,

but neglected to receive it

;

Avers, that the Defendant did neglect to take

the Oaths of Supremacy and Allegiance, either in

the Chancery, or in the King's-Bench, or at any
Quarter-Seffions in Kent, or in the place where he
was refident, either the next Term after his admif-

fion to his faid office, or within three months after.

And that the Defendant after fuch negleeL fc.

10 Mar. 2 Jac. II. at Hackington in Kent, did ex-

ercife the faid office, and ftill doth, contrary to the

Statute of 25 Car. II. * for preventing dangers from

Popifh Recufants.

Where-

cap. 2. Jn All for preventing Dangers which may happenfrom Popifli Recufanli} For preventing dangers which
jrutn Pcpijh Recufants, and quieting the minds of his Majefty's good Subjects, be it enacted, &c. That every per-

fjn that (hall bear any office, civil or military, c£fr. or mall have command or place of truft from or under his Majcfty, &c.
w.tain the Realm of England, faff, lhall perfonally appear in the Court of Chancery, or of the King 1 -Bench, or at the Court of

* 25 Car. IT.

rtny happen from

Quarter-



r:

1 686. for not taking the Oaths of Supremacy, &c. 6ri
"Whereupon the Defendant at Rochefler, at the

Affizes held 29-th Mar. 2 Jac. II. was duly indifted

lor fuch his negleft, and for executing the faid office

contrary to the laid Statute.

And thereupon duly convict, as by the Record

thereof appears •, whereupon the Plaintiff became
entitled to this 500 /. as forfeited by the Defendant.

The Defendant pleads, that the King within the

three months, in the declaration mentioned, and

before the next term or Quarter- Seffions, after his

admittance to the faid office, and before his fuit be-

gan, fc. 9 Jan. 1 Jac. II. by his Letters Patent un-

der the Great Seal, and here produced in Court, did

difpenfe with, pardon, remit anddifcharge (among
others) the Defendant from taking the faid oaths,

and from receiving the facrament, and from fub-

lcribing the declaration againft tranfubftantiation

or tells in the Aft of 25 Car. II. for preventing
1 dangers from Popijh Recufants, or in any other

Aft, ;nJ from all crimes, convictions, penalties,

forfeitures, damages, difabilities, by him incurred

by his exercifing the office of Colonel

:

Or by the Aft intituled, An Alt for the prefer-

ring of the King's Perfon and Government, by dif-

ablmg Papiflsfrom fitting in either Heufe of Parlia-

ment : Or by the Afts made in the firft or third

years of King James I. or the Afts made 5 Eliz.

or 23, or 29, or 35 Eliz.
,

And the King, by his Letters Patent; granted;

that the Defendant fhould be enabled to hold that

office in any place in England, or Wales, or Ber-

wick, or in the Fleet, or in Jerfey or Guernfey, and

to receive his pay or wages

;

Any claufe in the faid Afts; or in any other Aft
notwithftanding, ts" non obftante, that the Defendant

was or fhould be a Refcuant convift,

As by the faid Letters Patent doth appear.

Whereupon the Defendant prays judgment of

the Court, whether the Plaintiff ought to maintain

this aftion.

The Plaintiff demurred genfierally to this Plea.

The Defendant joined in demurrer.

The queftions are two, 1. Whether the Defen-

dant ought to have pleaded this pardon and difpen-

fation to the indidtment, or whether he may not

plead it in bar to the aftion ?

2. Admitting he may plead it to the aftion, whe-
ther it be a good bar, and whether the King by his

prerogative may difpenfe with the Statute ?

Mr. Northey, who argued for the Plaintiff, held

that the Defendant may not be permitted to plead

this matter in bar of the aftion, becaufe he ought

tp have pleaded it to the indiftment : and he hav-

ing not pleaded it then, the Law will conftrue it to

be waving of it, as the cafe in Brook's Abridgment,

Charter of Pardon, 15. That in cafe of an indift-

ment for murder, one that has pleaded Not guilty,

cannot plead the pardon after, unlefs dated fince

this plea of not guilty. So 3 Creole in a Fieri

Facias, if the Defendant appears, and has a

releafe, and does hot plead ir, he has loll the be-

nefit of it, and fhall not be releafed by Audita

Querela : now the Defendant fhall not be permitted

to plead it againft the Plaintiff, no more than he

could have pleaded it againft the King ; for this

aftion is in the nature of an execution upon a judg-

ment, and may be likened to this cafe ; an admi-

nistrator de joins nan, by 1 7 Car. II. is enabled to

fue forth an execution upon a judgment, recovered

by an executor of the firft teftator, and the Sta-

tute doth put the adminiftrator in the fame cafe as

the executor was ; and the Defendant in that cafe

can alledge no other matter againft the admini-

ftrator, than he could have done againft the execu-

tor, neither can he avoid this execution by any plea

that he might have pleaded to the firft aftion. And
if this Defendant fhall be received to plead this plea

now, he will falfify the indiftment, that was found

againft him; for if the offence be pardoned, he

ought not to have been indicted : but admit this

Defendant may well plead this plea, yet I hold it

no bar to the Plaintiff's aftion.

I do allow that the King may difpenfe with feve-

ral penal Laws in fome cafes, but that prerogative

of the King is bounded, fo that with fome Statutes

he cannot difpenfe, wherein the fubjeft is intereftedj

as in 4. Injlit. (135) So the King cannot licenfe a

man to make a nuifance or commit a murder, as

11 Henry VII. 11, 12. And that this is an Act
wherein all the fubjefts have an intereft, I humbly
fubmit to the Judgment of the Court.

The King cannot difpenfe with the Statute 31 of

Eliz. chip. 6. againft Simony, nor with the Sta-

tute ly Edw.Vl. i. againft buying and felling of

offices, as appears by the 1 Injlit. 12. a. 30. In-

jlit. 154. 20. Crooke 385. Hobart 75. 1 Injlit.

234. a. A man that is difabled by Law to take fuch'

an office, the King cannot capacitate him ; as if

the King fhould grant to one to fell an office, with-

in the Statute Ed. VI. and to another to buy that

office; thefe Grants would be void, as in Vaughan

534. in the cafe of Thomai and Sorrel, there are fe-

veral cafes put, wherein the King cannot difpenfe

with a Statute.

Now by this Statute that we are upon, it is e-

nafted, that every officer fhall take the oaths, that

every perfon that does neglect, fhall be difabled to

hold the faid office ; now this Aft does hot work
upon the taking, but upon the holding ; and if fuch
conditions be not performed, he is thereby rendred

uncapable to hold his office, and the King can never

enable a man whom the Law hath difabled, 3 Jnji.

154. But I forefee the cafe in 12 Coke 18. will be
objefted againft me, where it is faid, that no Act of
Parliament can bind the King from any preroga-

tive which is folely and infeperably annexed to his

perfon, but that he may difpenfe with it by a non'

obftante ;

Qnatter-Seflions in that County where he fhall refide, within three Months next after his admittance into any of the faid offic«s,
and there in open Court, take the feveral Oaths of Supremacy and Allegiance, and lhallalfo receive the Sacrament of the Lord's
Supper, according to the ufage of the Church of England, in fome Parifh-Church, upon fome Lord's-day, immediately after
Divine Service.

And every the perfon aforefaid, that doth or (hall negleft dr refufe to take the fakf Oaths and the Sacrament in the faid
Courts, and at the refpeftive times aforefaid, fhall be ip/ofaBo adjudged uncapable, and difablea in Law to all intents and
purpofes whatfoever, to have, occupy or enjoy, the faid office or employment, and every fuch office and place fhall be void,.
and is hereby adjudged <uaid.

And every perfon that fhall neglefl or refufe to take the faid Oaths or the Sacrament as aforefaid, and yet after fuch negleft
or refufal, fhall execute any of the faid offices^after the faid times expired, wherein he ought to have taken the fame, and being
thereupon lawfully convifted upon any information, CSV. in any of the King's Courts at Wejlminjier, or at the Affiles, every
fuch perfon fhall forfeit 500 /. to1 be recovered by him that fhall fue for the fame.

_
And at the fame time when the perfons concerned in this Aft fhall take the faid Oaths, they fhall likewife fubferibe the' dt-

tioa againft the belief of Tranfubltantution under the fame penalties as by this Ait is appointed.
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ebltante ; and the Book doth inftance in the cafe of

Sheriffs, .upon the Statute 23 Hen. VI. which does

enact, that all Patents made or to be made of any

office of a Sheriff, &c. for term of years, £sV.

within any County of England, &c. ihall for-

feit 200 /. Yet, fays that Book, the King may' dif-

penfe with that Statute, and cites 2 Hen. VII'. 66.

to be there fo adjudged by all the Judges ofEngland -,

and that this is the only authority that feems to

countenance this cafe. But this is the opinion only of

my Lord Coke, for the Book which he cites and de-

pends upon was never adjudged, as appears by

Brook 5 pt. 45. 109. and what was faid in that cafe,

was only faid by one Judge, and never judicially

determined, nor fo much as fpoken to by any other

Judge ; therefore the foundation that my Lord Coke

has laid, failing, the fuperftructure muft needs fall,

and fo with fubmiflion, that fingle opinion in 12

Coke, fol. 18. is not law. But admitting the cafe

to be Law, that can be no rule to guide this cafe by,

for that Statute was made, rather to deprive the

King of his power of making Sheriffs, and fo con-

fequently commanding his Sheriffs not to ferve him,

than to difable the fubject, and thereby restraining

the King's prerogative, which is fo inherent in him.

But by the Scatute 25 Car. II. 2. the prerogative of

the King is not touched, for the King may grant

the office to any of his fubjecls, and it is only a di-

rection to the fubject to qualify himfelffor the King's

fervice ; and if he be uncapable to ferve the King,

'tis through his own fault and neglect, and may be

punifhable for the fame, as in the cafe of Sir John
Readela 27 and 28 Car. II. in the Exchequer he was

made and fworn Sheriffof Hertfordjbire, and neglect-

ed to take the oaths according to this Statute •, by rea-

fon of which, the office became void, and afterwards

there was an information exhibited againft him upon

this Statute we are now upon, for neglecting to take

the faid oaths, and executing his office, and upon
this he was convicted and fined. And the Court was

of opinion that no fubject could put himfelf out of a

capacity to ferve the King, but for fo doing he is

punifhable ; and in the Law of the Sheriffs the dif-

penfation is in -the Patent, but in our cafe the dif-

penfation is after the Patent, and fo a difference be-

tween the two cafes : and for thefe reafons, I pray

your Lordfhips judgment for the Plaintiff.

Arguments for the Defendant.

Sir Thomas Pcwis the King's Solicitor,

gued for the Defendant.

ar-

AS to the fit ft point, that fuppofing the De-

fendant ought to have pleaded the difpen-

lation to the Indictment, it does not appear by this

Record, but that he did ; for the declaration is,

that he was Legitime Modo ConviHusr and does not

fay whether he pleaded Not guilty, or how he plead-

ed, and for any thing that appears, he did plead it

againfl; the King, yet he may be admitted to plead

it againft the Plaintiff who is a ftranger.

If they ftand upon this as an eftople, they ought

to have relied upon it, and replied, that he had the

difpenfation at the time of the Indictment, and re-

futed to plead it ; for he that pleads an eftople, muft

rely upon it, as the authorities are which treat of

tftoples. And therefore as to the firft point, I think,

with fubmiflion, we have very well pleaded the

pardon and difpenfation in bar of the action.

As to the fecond point, whether the King can
difpenfe with the Statute or no ; I humbly conceive,
with fubmiflion, the King may very well difpenfe

with the Statute ; 'tis- admitted that the King may
in many cafes difpenfe with an Act of Parliament,
and let us confider why not this ? It's well obferved
in 2 Inftit. 496. that the King's prerogative is as
much the Law cf England as any other Law what-
foever •, and the King may upon any caufe movin»
him in refpect of time, place, or perfon, by a non

obftante difpenfe with any particular perfon, and
that he fhall not incur the penulty of the Statute, 7
Coke 36, 37. Vaughan 333. 347. Glamil'va. his argu-
ment ante P. 205. doth admit a power in the King
to difpenfe with Penal Laws, and yet he was no
friend to the prerogative. Though the confent of
the Lords and Commons be requifite to the making-
of the Act of Parliament, yet it is the King that gives
the fanction to the faid Laws, and moft of the an-
cient Statutes began in form of Charters, as it ap-
pears in 8 Coke 19. and the intents and meanings
of Acts of Parliament; are every day by the Judges
extended and changed, according to a better rule of
Reafon and Juftice than the words will bear, Hobart
229. and the Judges have an authority over the

Statute-Laws, to mold them according to the trueft

and beft fenfe, Hobart 346. and Statutes which,
have been made againft common right, have been,
conftrued void, 8 Coke 118.'

There is a diftinblion taken in our Books between
Malum in fe, and Malum prohibitum.

The former the King cannot difpenfe with, the
latter he may ; as where the Statute generally pro-
hibits any thing upon a penalty, which was lawful

before, (the Subject receiving no Injury by fuch a.

Difpenfation) the King there may difpenfe with fuch
an Act. Vaughan 343. Dyer 5. 2. The King
granted a licence to carry Bell-metal out of the
Realm, notwithstanding the Statute, Dyer 54. It

was enacted by Statute, 4 Hobart 9. that none
fhould convey wine into England out of Gafccigne*

but in EngliJIo fhips ; and the King granted a li-

cence to a man, that he, his deputies and factors

might convey, &c. in any fhip, notwithstanding

the Statute, 28 Coke 32. Vaughan 352, 353, 354.
Now to apply the cafes to the cafe in queftion, this

is Malum Prohibitum , whether is the difpenfation

any damage to the fubject ; if it were any wrong,
it were to the King himfelf, and fure the King may
very well difpenfe with that, which only relates to

himfelf.

I muft diftinguifh between thefe Acts of Parlia-

ment which concern Property, and thofe which
concern Government ; Acts of Parliament which
concern Property, the King cannot difpenfe with ;

but thofe which concern Government he may ; and
this for the great inconveniencies which may hap-

pen, or urgencies of ftate which may force him to

it, and thofe unforefeen at the time of making
the Law : for it may happen, by a vicifiitude of
times, thofe Laws that were made for the prefer-

vation of Government, fhould turn to the deftruc-

tion of it, if the King could not difpenfe with

them.

The Common Law in fome cafes does fo very

much refpect the prerogative, that it leaves the

private intereft of the fubject unregarded, and the

King may dig in any of his fubjects land for Salt-

petre to make Gunpowder. Now this Statute 25
Car. II. was made to diminifh the King's preroga



i686. for not taking the Oaths of Supremacy\ Sec. 615

tive, but to fecure him from his enemies, and for

the prefervation of the Government ; and the King
is beft judge what will be mod for his own fecurity,

and the Government's prefervation. No Act of

Parliament can difcharge the fubject from his alle-

giance which he owes to the King, every one is

bound by his allegiance to ferve his Prince when he

ihall be required. Therefore no Act of Parliament

can difable any man to ferve the King. But they

object, that this Act doth make no one incapable,

but at his own election.

If this were fo, it would be in the election of fome

or all the fubjects to incapacitate themfelves to ferve

the King, and the King would be unferved : for if it

were not in the power of the King to force the fub-

jecT:, he would not (it may be not) be ferved at all

;

as in the cafe of Sir John Read, cited by the other

fide ; he neglected to take the oaths, and thereby

the office became void ; fo that the next elected

might refufe, and the next. . In the mean time the

King's fervice lies neglected, and no bufinefs of the

County can proceed, for want of a Sheriff. To
pardon murder, is a prerogative folely and infepa-

rably incident to the King, who may difpenfe with

Statutes reftraining it, 12 Coke 18. He may dif-

penfe with non refidente. Hobart 146. 3. Inflitut.

339, In 3 lnftit. the Lord Coke fpeaking of Acts

of Parliament that were made to reftrain the King's

power of pardoning murder, fays, that fuch Acts

are good . for King's to follow, but not binding,

Ccke 18, 19. There are feveral Statutes cited,

with which the King by his prerogative may dif-

penfe, as the Statute 36 Hen. VI. which does en-

act, that no man fhafi be Sheriff of one County

two years together. Yet it was adjudged by all

the Judges of England, fays that Book, that the

King may difpenfe with it ; the Statute of 4 of

Hen. IV. 3 1. that no Weljhman mail be Juftice, or

other Officer whatfoever in any part of Wales ; and

yet the King may difpenfe with it. The Statute 8

Rich. 22, and 33 Hen. VIII. 24. do enact, that

none fhall be Juftice of the Aflize in the County

where he was born, and yet the King with a fpecial

non obftante may difpenfe with that Statute. And
in Plowden 502. 1 3. the King may grant to a man
to be an Elcheater for life, notwithftanding that

Statute.

To anfwer the Statutes which have been cited,

which the King cannot difpenfe with : I fay, as to

the Statutes of Simony and Ufury, the King cannot

difpenfe with them •, but what is that to the matter

in hand ? For there is no reftriction of the fubjects

fervice, but the King may have the benefit notwith-

ftanding. Then as to the Statute 5 Ed.VI. 1 6. againft

buying and felling of judicial offices, of which Sta-

tute, there is a claufe in the \ft Infiitut. 134. that

the King may not difpenfe With that Statute : There

is a difference between that Statute and this, for

that does enact, that if any perfon (hall bargain and

fell any office, He. ihall lofe the office, Xdc. and

all fuch bargains and contracts (hall be void ; and

that he that (hall give any fum of money, &c. for

any fuch office, &?ff. (hall be a difabled perfon in

Law, to have, occupy, or enjoy the faid office, &c.

Now the Statute doth difable the party upon do-

ing fuch an act, to take the office ; for the making
the bargain is prior to taking the office, and there-

by he is difabled to take it, fo that he can never

have the office legally vefted on him, if the King
cannot difpenfe with a conditional fubfequent, and

fo that does not come near this. And for this rea-

fon I humbly pray Judgment for the Defendant.

Then the Lord Chief-Juftice Herbert /pake thus

:

Chief-Juftice. r~T~t HIS is a cafe of great confe-

quence, but of as little diffi-

culty as ever any cafe was, that raifed fo great an

expectation ; for if the King cannot difpenfe with

this Statute, he cannot difpenfe with any Penal Lata

whatfoever.

As to the firft point, whether he (hall be admit-

ted to plead this difpenfation, and pardon to this ac-

tion of debt ; (having not pleaded it to the Indict-

ment) I think he may : for this Court (hall not be

bound by the finding of the Jury below, for he

(for any thing that does appear) did plead it there,

and the Jury might have gone againft the direction

of the Court, yet that (hall not conclude us ; but

if the party has good matter to difcharge himfelf,

we may (hew it : as if a man be convicted of an

aflault and battery againft the Defendant, the Plain-

tiff may give the former conviction in evidence,

but yet he muft alfo prove the battery, or elfe he

(hall not recover.

And this being an eftople, it (hall not bind, be-

caufe the Plaintiff was not party to the firft fuit.

As to the fecond point, whether the King can

difpenfe with the Act or no, I think it a queftion of

little difficulty. There is no Law whatfoever but

may be difpenfed with by the fupreme Law-giver

;

as the Laws of God may be difpenfed with by God
himfelf; as it appears by God's command to Abra-

ham, to offer up his fon Ifaac : So likewife the Law
of man may be difpenfed with by the Legiflator,

for a Law may either be too wide or too narrow,

and there may be many cafes which may be out of

the conveniencies which did induce the Law to be

made-, for it is impoffible for the wifeft Law-ma-
ker to forefee all the cafes that may be, or are to

be remedied, and therefore there muft be a power
fomewhere, able to difpenfe with thefe Laws. But
as to the cafe of Simony, that is objected by the

other fide, that is againft the Law of God, and a

fpecial offence, and therefore malum in fe, which I

do agree the King cannot difpenfe with. And as

to the cafes of Ufury and Non-Refidence, thofe

cafes do come in under that rule, that the King
cannot difpenfe with them, becaufe the fubject

has a benefit by them ; for in cafe of Ufury the

Bond is made void by the Statute, and therefore if

the King (hould dilpenfe with it, the fubject would
lofe the benefit of the avoiding the Bond. And as

to the cafes of buying and felling of offices, which
are objected, there is no need of refolving, whe-
ther the King could difpenfe with that Statute or no,

becaufe the party was difabled to take any fuch

office by the contract, and the difability was at-

tacked by force before the office was vefted, fo thar.

the King could not remove the difatJiliry : and fo I

do agree that it would have been in this cafe, if the

Defendant had by his neglect or refufal to take the

oaths, rendered himfelf incapable before he had

taken the King's difpenfation ; for the King's difpen-

fation coming before the difability attacked, it does

prevent it.

The cafe of the Sheriff is much a ftronger cafe

than this, and comes up to it in every particular,

for that Statute doth difable the party to take, and

the King to grant ; and there is alio a claufe in that

Statute
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Statute, which fays, that the Patent fhall be void,

notwithftanding any non objlante to the contrary

;

and there is a penalty of 200/. like to our Cafe :

and yet by the Opinion of all the Judges of Eng-

land, the King has a Power of difpenfing with that

Statute ; yet that Statute does exprefly fay, the

King fhall not difpenfe with it by a non objlante: fo

if an A£t of Parliament had a claufe in it that it

ftiould never be repealed, yet without queftion, the

fame Power that made it, may repeal it. Befides,

that Statute makes the Patents void at the time of
granting them ; but by this Statute the Patents are

good at the time of granting them, and continue

fo 'till the neglect to take the oaths, for doing of

which the Patentee has three months time. And if

the cafe of the Sheriff be Law, as it hath been taken

ever fince Hen. 7th's time, and is cited for good law
in many of our books, and never 'till now queftion-

ed ; for the common courfe and experience have
been according to it : then I defy all the world to

fhew me any material difference between that and
this, only that this is the ftronger cafe of the two,

in many particulars. But becaufe the cafe has been
denied by the Plaintiff's Counfel, it does concern us
to take the opinion of our Brethren, it being a

matter of fo great confequence in the circuits ; for

if it be not law, then there are fome fheriffs that be
not lawful, and fo have not power to return the

Juries, and then we have no power to try and give

Judgment upon any offenders ; and it alio concerns

us who go into our countries, to take advice of it:

for if that cafe is not law, our patents, which are

non objlante's to 23 Hen. 8. 24. may not be good,

and fo we have no authorities to go the circuits ;

and therefore I will afk the opinion of all the judg-
es, as well in that cafe as this *.

On Monday the 21ft of June, after having con-
fulted with all the Judges, his Lordfhip delivered

their Opinions in open Court, thus:
" In the Cafe of Godwin and Hales, wherein

" the defendant pleads a difpenfation from the
" King ; it is doubted, whether or no the King
V had fuch a Prerogative ? Truly, upon the ar-
" gument before us, it appeared as clear a Cafe as

" ever came before this Court r But becaufe men
" fancy I know not what difficulty, when really

" there is none, we were willing to give fo much
" countenance to the Queftion in the Cafe, as to

" take the advice of all the Judges of England.
" They were all affembled at Serjeant's-lnn, and
" this cafe was put to them ; and the great cafe of
" the Sheriffs was put, whether the difpenfation in

" that cafe were legal ? becaufe upon that depended

V the execution of all the Law of the Nation : And
". I muft tell you, that there were ten upon the
" place, that clearly delivered their opinions, That
" the Cafe of the Sheriffs was good Law ; and that
!<

all the Attainders grounded upon Indictments

found by Juries returned by fuch Sheriffs, were
good, and not erroneous ; and confequently that

men need not have any fears or fcruples about
that matter. And in the next place, they did
clearly declare, that there was no imaginable
difference between that Cafe and this ; unlefs it

were, that this were the much clearer Cafe of
the two, and liable to the fewer exceptions.
" My Brother Vowel faid, he was inclin'd to be
of the fame opinion ; but he would rather have
fome more time to confider of it : But he has

fince fent by my Brother Holloway, to let us
know, that he does concur with us. To thefe

eleven Judges, there is one Diffenter, Brother
Street ; who yet continues his opinion, That the

King cannot difpenfe in this Cafe : But that's

the opinion of one fingle Judge, againft the

opinion of eleven. We were iatisfied in our
Judgments before, and having the concurrence

of eleven out of twelve, we think we may very
well declare the opinion of the Court to be, that

the King may difpenfe in this Cafe : And the

Judges go upon thefe grounds;
" 1. That the Kings of England are fovereign

Princes.

" 2. That the laws of England are the king's laws.
" 3. That therefore 'tis an infeparable Prero-
gative in the Kings of England, to difpenfe with
penal Laws in particular Cafes, and upon parti-

cular neceffary Reafons.
" 4. That of thofe reafons and thofe neceffities,

the kinghimfelf is folejudge: And then, which
is confequent upon all,

" 5. That this is not a truft inverted in, or

granted to the King by the People, but the an-

cient remains of the fovereign Power and Pre-

rogative of the Kings of England ; which never

yet was taken from them, nor can be. And
therefore fuch a Difpenfation appearing upon
Record to come time enough to fave him from
the forfeiture, Judgment ought to be given for

the Defendant f,
§uod querent nil capiat per billam.

This Judgment making a great nolle, the Lord
Chief-Juftice, in juftification of his opinion, pub-
lished the following Vindication.

A Short Account of the Authorities in Laic?,

upon which Judgment was given in Sir Ed-
ward Hales'j Cafe : Written by Sir Edward
Herbert, Chief-Juftice of the Common-Pieas,

in vindication of himfelf.

HAving been called to a place of Judicature in

difficult times, and after my moft fincere refo-

lutions and uttermoft endeavours of difcharging the

duty of that place, with a good confcience, having

yet

* See Coinbcrhacb's Reports, page 21, £sf feq. where this Cafe is largely reported.

f Biftiop Burnet, in his Hiflory of his own Time, Vol. I. fag. 669. fays : Sir Edward Hales, a Gentleman of a noble Fa-
mily in Kent, declared himfelf a Papift, tho' he had long difguifed it; and had once to myfelf fo folemnly denied it, that t

was led from thence to fee, there was no credit to be given to that fort of men, where their Church or Religion was concerned-
He had an Employment, and not taking the Teft, his coachman was fet up to inform againli him, and to claim the 500/. that

the Law gave to the Informer : When this was to be brought to trial, the Judges were fecretly afked their opinions ; and fuch
as were not clear to judge as the Court did direct., were turned out ; and upon two or three canvaflings, the half of them were
difmifled, and others of more pliable and obedient underftandings, were put in their places : Some of thefe were weak and
ignorant to a fcandal. The Suit went on in a feeble profecution, and in Trinity-Term Judgment was given.

And in page 67 1 . the Bifhop fays,

But Judges, who are before-hand determined how to give their opinions, will not be much moved, even by the ftrongell ar-

guments. The ludicrous ones ufed on this occafion at the bar, were rather a farce, fitter for a mock-trial in a Play, than fuch
as became men of Learning in fo important a matter : Great expectations were raifed, to hear with what arguments the Judges
would maintain the Judgment that they mould give; but they made noshing of it: and without any arguing gave Judgment
for the Defendant, as if it had been in a Caufe of courfe.



1 686. for not taking the Oaths of Supremacy', &c. 617
yet had the hard fortune to fall under the greated

infamy and reproach that is polTible for any man
to lie under, of perjury and breach of trult ; in

giving a Judgment in Sir Edward Hales's Cafe, con-

trary to Law, and contrary to my knowledge and

opinion (for that only can make it criminal ;) and

which, they fay, tends to the fubverfion of all our

Laws, contrary to the oath that every Judge takes,

and to that high trull repofed in him, to judge to

the bell of his unckrllanding, according to Law:
Although I cannot hope to wipe off that univerfal

ill imprifiion that the malice of fome people, who
unci rlland the niture of this Cafe very well, has

made upon mod men who do not nnderftand it j yet

in order to clear 'myfelf to all jull and difinterefted

perfons who are only my enemies by miftake, I

think myfelf obliged to give fome fhort account of

that Judgment, and the grounds upon which it was

given : and this I will do, not by making an elabo-

rate and legal argument, to make out by reafons of

my own, that the Judgment then given is confonant

to Law; which whether it be or no, is like to be

fcenfidered in Parliament, and to whole determina-

tion, I (hall as entirely and chearfully fubmit as any

other perfon in the Nation. But I (hall let down,

not all the variety of Cafes that we meet with in

our Books, touching the King's power of difpenfing

with Acts of Parliament ; for that would fwell this

Paper to an unreafonable length, and difcourage

from reading any part of it ; but only fome
lew of the chielclt and plained authorities in Law,
upon which the refolution in the Cafe of Sx Edward
H.des was grounded. I fhall not only cite the

Books and Pages where thofe Cafes are to be found,

but tranlcribe the very words, that every body may
be convinced* that if we were in a midake, it was

no wilful midake, but that we had the authority of

former Judgments given by great men that went

before us (and for which they were never quedion-

ed) to lead us into it.

The Cafe (for 1 mud date it upon my memory,
not having any Copy of the Record by me) was

fhortly this.

An action popular was brought againd Sir Ed-

•ward Hales, upon the Statute 25 Car, 2. c. 2. for the

penalty of 500 /. wherein the Plaintiff declares,

that whereas it was provided by the Statute, csV.

(fttt'ngforth the Statute:) Notwithftanding which,

the Defendant having a commiffion to i'erve the

King as a Colonel of Foot, and not having received

the Sacrament, nor taken the oaths and teds, &Y.

within the times prefcribed by the Act, and after

the times expired wherein he ought to have receiv-

ed the Sacrament and taken the oaths and teds as

aforefaid, he did execute the faid Office, and con-

tinued to aft by colour of-the faid commiffion ; of

which he w.is indicted and convicted at the Affizes

in K'nt, Isc. whereby the action accrues to the

Plaintifr" for the penalty of 500 /. the Defendant

pleads, that before the time expired, csV. he had

a difpenfation under the broad leal, to act, non ob-

fitante that Statute.

To which the Plaintiff demurs.

And Judgment was given for the Defendant, that

his Plea was good.

And firfl it will be neceffary to Ibew what this

difpenfing Power if, which is warranted by our

judgment; an.-l that will bed appear by the defi-

nition of it which is given in the 1 ith Report of my
Lord Coke, page 88, in the Cafe of Monopolies ;

Difp'ti/atio mali probibiti eft dejure Domino Regi con-

Vol. VII,

cejfa propter impoffiibilitatem praidvendi de omnibus

parlicularibus ; & difpenfatio eft mali probibili pro-

vida relaxatio, militate feunecefijitate pen/at a. "For
" true it is (fays the Book) that in as much as an
" Act of Parliament, which generally prohibits

" any thing upon a penalty that is popular, or
" only given to the King, may be inconvenient to
" divers particular perfons, in refpect of perfon,
" time, or place ; for this purpofe the Law gives

" a power to the King v, difpenfe with particular

" perfons." And, in the 7th Rep. p. 63. in the Cafe
of penal Statutes, which was the opinion of all the

Judges of England, 2 Jacobi, it is refolvtd, That
the King may difpenfe with any particular perfon, that

he pail not incur the penalty of the Statute, tho' it be

an /lit made pro bono publico ; and that this is a
trufl and confidence infeparably annexed to the royal

perfon of the King. I cite thefe two firft Cafes, chief-

ly to fhew, that a Difpenfation in its nature is parti-

cular, and given to particular perfons by name

}

which is all the power that is attributed to the King
by our Judgment. And this I mention, becaufe of
an unreafonable midake of mod People that talk of

the difpenfing Power, as though the King's declara-

tion of Liberty of Confidence, whereby all the Laws
that concern Religion, are at once totally fufpend-

ed and laid afleep, were warranted by it: Let thac

declaration dand or fall upon its own bottom, I am
fure the Cafe I am now fpeakingof, has nothing to
do with it. And having by thefe cafes cleated the
nature of all di (pen rations, which are always °rant-
ed to particular perfons (as Sir Edward Hales's was
in our Cafe,, who was the fird, and I think the only
perfon who then had fuch a Difpenfation) I fhall

now cite fome of the chief authorities upon which
our Judgment was given in that cafe: And the firft

and great cafe that I cite, wherein the King's dif-

penfing Power is defcribed and limited, is in the
year-book of Hen. 7. fol. n. & H. 7. fiol. 12. iri

thefe words ;

u -There is a diverfity (fays the Book)
" between malum prohibitum, and malum in fie, as a
" Statute forbids any man to coin money, and if he
" does he (ball be hanged; this is malum probibi-
" turn ; for before the Statute, coining money was
« lawful, but now it is not fo, and therefore the
" King can difpenfe with it. So if a man (hip wool
" in any place but Calais, it is malum prohibitum

;
« becaufe it is prohibited by Act of Parliament, and
" the King can difpenfe with it, and fo in like
«' cafes: But that which is malum in fie, the King,
" nor no other perfon can difpenfe with ; as if the
" King would give a man power to kill another,
" or licenfe one to make a nufance in a high- way,
«« this were void ; and yet the King can pardon
" thefe things when they are done." Thefe are
the very words of that Book ; and my Lord
Vaughan difcourfing of, and explaining this cafe in
the Cafe of Thomas and Sorrel/, in his Rep. p. 333.
fird fhews, how a Difpenfation differs from a Par-
don. For a Difpenfation does jus dare, and makes
the thing prohibited (to all others) lawful to be
done by him that has it. And therefore the King
cannot difpenfe with mala in fie, becaufe they never
were, and can never be made lawful : But even thefe

(fays the Year-book) may be pardoned after they
are done.

From thefe Cafes refults this plain Syllogifm
;

Whatever is not prohibited by the Law of God, but
was lawful before any Act of Parliament made to
forbid it, the King, by his Difpenfation, granted
to a particular perfon, may make lawful again

;

Kkkk to
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to that pcrfon who has fuch Difpenfation, though it

continues unlawful to every body elfe.

But to execute any office without taking the oaths

and the tefts antecedent to any A<5ts of Parliament

made to forbid it, was lawful.

Therefore the Difpenfation granted to Sir Edward
Hales, did make it lawful for him to do lb, though

it continued unlawful for any body elfe.

In this argument the premifes are none of our

own, we have them out of our law-books ; and

the authority of thofe books have never yet been

queftioned. I appeal then to any indifferent perfon,

whether it can be criminal in Judges, to draw a

neceffary conclufion from premifes and book-cafes

that have been taken for Law for fo many ages to-

gether.

The next great Cafe, is the Refolution of all the

Judges of England, in 2 Hen. j< in the Exchequer-

chamber, upon the King's Power of difpenfing

with the Statute of 23 Hen. 6. cap. 8. That no man

fljould be Sheriff for above one year. The recital in

the preamble, and the whole purview, if compared
with our Statute of 25 Car. 2. cap. 2. equals it in

every particular, and in fume goes beyond it : for

the mifchiefs recited in this latter Statute, are only

in thefe words, For preventing dangers which may
happen from Popijh Recufants, and quieting the minds

of his Majefty's good Subjetls. The Caufe of making
the Statute of 23 Hen. 6. is for preventing the im-

portable damage of the King and his People, per-

jury, manflaughter and great oppreffion. The
Purview enafls,

1. That no man Jhall be Sherifffor above a year.

2. That all Letters Patent made for years or lives,

Jhall be void.

3. That no Non obftante fhall make them good -,

(which fhews that the Parliament thought the King

could otherwife have difpenfed with this At\ by a

Non obftante).

4. Whoever ails by colour of fuch Letters Patent,

Jhall forfeit 200 /.

5. He Jhall be utterly difabled to bear the office of

Sheriff in any County cf England.

6. That every Pardon for fuch offence fhall be void.

Notwithftanding all this, it was adjudged in that

Cafe before- cited by all the Judges of England,

'who were at that time as learned as ever fate upon

the Bench ;) I fay it was adjudged by all the Judges

in the Exchequer-Chamber, that the King's Difpen-

fation with that Statute was good.

Having then this Cafe before us, if we fhould

have judged the Difpenfation not good in Sir Ed-

ward Hales's Cafe, it muft have been upon one of

thefe two grounds : that is, either, 1. In the firft

place, we muft have found fome difference between

the King's power in that cafe and in this, which I

confefs, after the wifeft inquiry does not appear to

me, and I wifh any man would fhew me any fuch

difference if he can: or elfe, 2. We muft have ad-

judged that folemn refolution given in the Exche-

quer-chamber by all the Judges of. England fo long

aoo, and which has been taken for good Law ever

fince, we muft adjudge no Lav/ : whereas the known
rule is, that after any point of Law has been fo-

kmnly fettled in the Exchequer-chamber by all the

Judges, we never fuffer it to be difputed or drawn

in queftion again.

But our enemies feeing the force of this argument

have had the confidence to fay, that that point is

not refolved in that cafe ; they might with as much
modefty affirm, Thou fhalt not bear falfe JVitnefs aT

be none of the ten Com-
4

gainft thy Neighbour, to

mandments , we can only reply in this cafe as in that,

that if we have eyes to read, and common fenfe to

judge, it is there refolved. Indeed there is another

point about the Sheriff's paffing his accounts,

which the Judges were divided in ; but in the point

of the difpenfation they all agreed : or elfe, that

other point could never have come in queftion.

But to put this beyond all controverfy, we have
two things to offer.

Firft, That it has been cited as adjudged in feve-

ral books of great authority.

Secondly, It has been the conftant practice to have
fuch difpenfations in all Kings reigns ever fince that

refolution.

As to the firft, though I might cite many books^

yet I will only cite three or four of the cleareft and
greateft authorities : and the firft fhall be Fitzher-

bert,'m his abridgment of this very cafe, Tit. Grant.

33. who lived near this time, and could not eafily

be miftaken in the fenfe of the Year-book : Thepa-
tent, fays he, was adjudged good by all the Ju~
Jlices ; but the Statute fays exprefsly it fhall be void 5

therefore it is only made good by the King's dif-

penfing.

2. Next to him fhall be Plowden, who, as all

Lawyers will confefs, is as little like to be miftaken

in the fenfe of the Year-books, as any reporter we
have ; and he in his Commentaries, p. 502. in the

cafe between Greendon and the Bifliop of Lincoln,

after citing the cafe both out of the Year-book,
and out of Fitzherbert's abridgment, has thefe words
where the Statute was, That the King's grant to any

man to be Sheriff of any County for longer time than a

year jhall be void, notwithftanding any clauje of non
obftante to be put into the patent: There it is held,

that the King's grant to the Earl of Northumberland,

to be Sheriff during life muft have a claufe c/Non ob-

ftante, becaufe of the precife words of the Statute be-

fore-mentioned; and with fuch a claufe of Non ob*

ftante, the patent to the Earl was good.

3. Next is my Lord Coke, who afferts the King's

prerogative touching this matter in much higher

terms than we would prefume to do, in giving

Judgment in . Sir Edward Hales's cafe : for in his

twelfth report, page 18, he has thefe words; No
AH can bind the King from any Prerogative which is

fole and infparable to his perfon, but that he may dif-

penfe with it by a Non obftante, as a fovereign power
to command any of his fitbjecJs to Jerve him for the

publick weal ; and this folely and inseparably is annext

to his perfon : and his royal power cannot be reftrained

ly any AH of Parliament, neither in Theft nor in Hy-
pothefi, but that the King by his royal Prerogative

may difpenfe with it : For upon the Commandment of
the King, and Obedience cf the fubjeEl does his Govern-

ment confift ; as is provided by the Statute of 23
Hen. 6. cap. 8. That all Patents made or to be made

of any office of Sheriff, Sac. for term of years, for life,

in fre-Jtmple or in tad, are void and of none effeSt, any

claufe or parol de non obftante, put or to be put into

fuch patents to be made notwithftanding. Andfurther^

whofoever fhall take upon him or them, to accept or

occupy fuch office of Sheriff, by virtue cf fuch grants

or patents, JhallJland perpetually difabled to be or bear

the office of Sheriff within any county of England, by

the fame authority ; and notwithftanding that by this

Ati, Firft, 'The Patent is made void. Secondly, The
Kngis reftrained to grant non obftante. Thirdly,

The grantee difabled to take the office : yet the King by

his royalfovereign power of commanding, may command
by his patent (for fuch caufes, as he in his wifdom
doth think meet and profitable for bimfelf and the

common
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commonwealth, of which he himfelf is folely Judge) to

ferve him and the -weal publick as Sheriff oj fuch a

county(oryears, orfor life, ice. And Jo it was refolved

by all the fujitces ofEngland in 'he Exchequer-cham-

ber, 2 H. 7. And a' ley fome other cafes to this point of

the King's prerogative, he has this farther (fays he)

fee 4 Hen. 4. cap. 3 1 . in which it is ordained that no

Welchman be Juftice, Chamberlain, Treafurer,

Sheriff, Steward, Conftable of a caftle, Efcheator,

Coroner, or chief Forefter, nor other officer what-

foever, nor keeper of Records, &c. in any pari of

Wales, noiwitbjlanding any patent made to the con-

trary, with claufe of Non obftante licet fit Walli-

cus natus : and yet without queftion the King may

grant with a Nun obftante. Thus far that book,

and I have transcribed the book at large, that

every body may lee that the King's power of dif-

penfing with fuch Ads of Parliament as reftrain

his granting offices, (lands upon a peculiar reafon,

befides the general one upon which his power of

difpenfing with other penal Laws is founded. And
that if this be a pernicious opinion, we are not to

fuffer as the firft authors of it. But left it ftiould be

objected, that this is my Lord Coke's fingle opi-

nion ; or that the twelfth report is not of fo great

authority as the reft of his reports are •, the fame is

refolved by all the Judges of England, (if my
Lord Coke be a faithful Reporter) in Calvin's cafe in

the feventh report, p. 14. in thefe words: Every

fubjetl is by his natural allegiance bound to ferve and

obey his fevereign, &c. It is enabled by the Parliament

ef 23 H. 6 That no man fhould ferve the King as

Sheriff of any county above one year, and that not-

withftanding any claufe of'non obftante to the contrary;

that is tofay, Notwithftanding that the King fhould ex-

prefly difpenfe with the faid At~l ; bowbeit it is agreed

2 H. 7. that againfl the exprefs purview of that Ail,

the King may by a fpecial non obftante difpenfe with

that Abi. For that the Act could not bar the King

of the fervice of his fubjeft, which the law of nature

did give unto him. This is reported (unlefs my Lord
Coke had a mind to deceive the Succeeding Judges,

and draw them in, to give pernicious opinions) as

the fenfe of all the Judges of England in King

James's time, in the Exchequer-chamber.

And now I would afk, thefe cafes thus folemnly

refolved, are they Law ? Or are they not ? If it

fhall be (aid, that they are not Law, what founda-

tions have the Judges to ftand upon ? or what cer-

tain meafures can they take in giving Judgment,

either between the King and his fubjefts, or be-

tween party and. party, if fo many folemn refoluti-

ons by all the Judges in England in the Exchequer-

chamber, are not to be relied upon ? If they are

Law v then I appeal to all mankind, whether our

cafe does not come up in every tittle to the reafon

of thofe refolutions : whether the Aft of 25 Car.

2. do not bar the King of the fervice of fome of his

fubjefts ; arid whether therefore for great reafons,

and in particular cafes, he may not difpenfe with it.

But befides the authority of this cafe, we have

the conftanr practice, that this Statute of Sheriffs

has been conftantly difpenfed with ever fince it was

made-, and if thofe difpenfations were not good,

then all perfons convifted upon Indiftments found

by grand Juries, returned by fuch Sheriffs, are il-

legally attainted ; then all pannels of Juries returned

and other Piocefs executed in Civil Caufes, by fuch

Sheriffs, was altogether erroneous, and it is ftrange

that no body in fo long a time fhould hit that blot.

Obj. The only Objection, that I hear, is made
Vol. VII.

to this, by eminent men of our profeffion, (who
freely acknowledge the authority of thefe Cafes,

and the refolution in them, that no Aft of Parlia-

ment can debar the King of the fervice of his fub-

jefts which the Law of nature gives him, to be

good Law ;) is this, that fay they, It is not the Aft
of Parliament that debars the King of the fervice of
his fubjefts in this cafe, but it is the default of

thofe fubjefts, who will not qualify themfelvcs

for his fervice, by doing thofe things that the

Statute requires. But for a full and plain anfwer

to this, I fay,

Firft, We are not now confidering thefe Grants

of Offices, as they are beneficial to the fubjefts, on
whom they are conferred, but as the King has an

intereft in the fervice of thofe Subjefts ; and it is

a known rule in Law, that among common per-

fons, no man fhall fuffer by the default of another

;

much lefs fhall the King be prejudie'd by the de-

fault of any of his people..

But fecondly, Pray where is the difference be-

tween an Aft of Parliament's barring the King
direftly of the fervice of his Subjeft, and doing of

it by neceffary and inevitable confequence ? As, if

an Aft of Parliament were made, that no man that

is lame or deaf fhould ferve the King in any Office,

though they were otherwife well qualified for it

;

the King were as effcftually debarred of the fervice

of fuch Subjefts, as though they had been expreffed

by name. I know it will be (aid, that thefe are

natural defefts, which the Subjefts cannot help;

but the others are wilful Impediments, that may
be removed, if they pleafe.

But to prove that this is not fo: I afk, whether
when the Aft requires Declarations and Subfcrip-

tions to be made, it fhould be done contrary to a

Man's opinion, or according to it? Certainly, nrj

Man will fay, contrary to a Man's opinion, for that

would be high Diffimulation, and more elude the

ends of the Aft, than not doing it all. If then it

muft be done according to a Man's opinion, it is no
more in any Man's power to change his opinion,

than to cure himfelf of Deafnefs or Lamenefs.
Every man belives, not becaufe he will, but be-

caufe he muft believe. Error is a difeafe of the

mind, as much as thofe before-mentioned are of the

body. It is true, a Man may feek for inftruftion,

and ufe all means to be better informed ; and fo

may a Man, in the other cafe, try all proper Reme-
dies to cure his diftempers 5 but proper Remedies
do not always effeft the cure, and often when they

do, there is much time taken up in the operation :

and the King, who is in no default at all, lofes the

fervice of his fubjeft in the mean time. And if this

Prerogative be, as my Lord Coke fays, Proprium
quarto modo, and that it belongs to our Kings, as

. he fays, Omni, foli & femper; the King can be no
more debarred of the fervice of his fubjeft for a

a month, or a year, than he can be debarred of it

for ever-, efpecially fince in that month or year

may happen fuch occafions, which afterwards du-
ring the joint lives of the King that is to command,
and of the fubjeft to be commanded, may probably

never happen again.

Many other cafes of Afts of Parliament might
be cited, as 8 R. 2. 2. That no Man fhould go
Judge of AfiiZe into his own country. And 10 E.

3.3. That whoever has a pardon of Felony, (hall

find fureties of the good Behaviour, or his pardon

fhall be void ; which Statutes have been conftantly

difpenfed with ever fince they were made. But I

K k k k 2 refolve
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refolve not to heap up all the cafes of difpenfations,

but to confine myfelf to thofe that were, as they are

before cited, the principal ground of our giving

Judgment in Sir E. Hales's cafe : only after I have

anfwered fome objections, I have two authorities

more to offer, which I take to be of the greateft

weight in this cafe; and that is, two Conceffions of

the Commons of England in Parliament, acknow-

ledging this power of difpenfing to be in the King.

But firft, To anfwer an objection or two that I

hear is made :

1. Obj. This Act was made pro bono publico, and

in the cafe before cited, of 11 H. 7. the King
cannot difpenfe with a common nufance ; and this

cafe difpenfed with, would be as bad as difpenfing

with a common nufance.

Anfw. Tho' this will receive an eafy anfwer, yet

I fhall avoid giving it in words or reafons of my
own, (as I do all along, becaufe I know they would

. be fufpected and mifconftrued) but in the words
of my Lord Vaughan ; whom I cite the oftener, be-

caufe every body remembers him, and it is very

•well known, he was never guilty of ftraining the

King's prerogative too high. In Thomas and Sorrel's

cafe s the chief Reafon why the King can't dif-

penfe with a publick nufance, is faid by him to be,

becaufe every particular Ferfon who has received

damage by it, may have his action, which the King
cannon bar. Nor fee 1 any reafon, fays he, pag.

335. why the King may not difpenfe with thofe nu-

fances by which no Man has a right to a particular

Aclion, as well as he may with any other offence againft

a penal haw, by which no third perfon has caufe of
ASlion : from whence it follows, That if an Atl of
Parliament call an offence a nufance, from whence no

particular damage can arife to a particular perfon to

have his Action, the King may difpenfe with fuch a
nominal nufance.

Now to apply this to our cafe, for exercifing an

office without taking the teft, no particular perfon

can have an Action, becaufe no particular perfon

can have any damage by it, (for an Action, as an
informer, is not meant, that being the cafe of all

popular Statutes) and therefore the King may dif-

penfe with it, before the action brought ; and in page

341. he explains this very well : No offence, fays he,

cgainft a penal Law could be difpenfed with, if the

reafon of not difpenfing, were becaufe the offence is

contra bonum publicum, 'for all offences againft pe-

nal Laws are fuch, p. 342. though fuch Laws are

pro bono publico, they are not Laws pro bono
fingulorum populi, (which are the Laws that the

King cannot difpenfe with, as will appear at large

in the Conceffion of the Commons, 3 Caroli, which
I will cite by and by) but pro bono Populi compli-

cate as the King in his difcretionf/iall think fit to order

them for the good of the whole. In this notion the

eftate of every Pater-familias may be faid to be pro

bono communi of his Family, which yet is but at

his difcretion and management of it ; and they have no

intercft in it, but have benefit by it.

Obj. 2. But it is again objected, that in Statutes

that are pro bono publico, in a lefs degree, the King
may difpenfe. But this Statute was fo highly

neceffary for the publick, that it could not be dif-

penfed with.

Anfw. To which my Lord Vaughan anfwers in

the cafe before cited, p. 344.
1. Allpenal Laws, when made, and in force, are

equally neceffary ; and in things neceffary, (here is no
gradation of more or lefs neceffary.

2. If any penal Laws were poffibly lefs difpenfible
than others, thofe capitally penal, were lefs difpenfible-

than thofe lefs penal. But it is notfo : for coining Mo-
ney of right alloy in imitation of the King's coin, is ca-
pitally penal without licence, but it may be licenfed,

&c. // is capital-to multiply Gold or Silver by the
Statute 5 Hen. 4. c. 4. but may be lieenfed, as was
done to John Faceby, tempore H. 6. The difpenfa-
tion with a Non obflante to that Statute may be feen^
Coke, Placita Corona, fol. 74. cap. 20.

Obj. 3. But if the King have a power to difpenfe
with one, he may difpenfe with twenty, with an
hundred, and fo the Statute may become of little

force.

Anfw. From the abufe of a thing to draw an Ar-
gument againft the thing itfelf, is no confequence at

all ; it is, as is refolved in the cafes above cited, a
high truft repofed in the King, and if the King will

violate his truft, there is never a one of his Prero-
gatives but may be abufed, to the ruin of his peo-
ple. To inftance in one or two.

1. Every body will grant, that the King can
pardon murther and robbery

; yet if he fhould par-
don every murther and every robbery that is com-
mitted, it were better to live with the Cannibals in

America, than in our native country ; and the hu-
man Laws that are made to punifh thofe crimes,
would be rendred of as fmall force and effect, as it

is objected the Law in our cafe would be by fre-

quent difpenfations.

2. There is no doubt, but the King may create

any man a Peer of England, and thereby give him
a vote in Parliament; yet if the King fhould abufe
his power fo far as to create ten thoufand Peers, or
confer this Honour upon every body that afks it,

no doubt it were a total deftrudion of the Legifla-

tive Power of the Nation. And yet in either of
thefe cafes, (or in any other branch of the King's
Prerogative) if the Judges fliould judge the King
had fuch a Prerogative, it were an unreafonable ob-
jection to fay, Thefe Prerogatives may be abufed ;

Ergo, the Judges have given a pernicious Judgment.
When we were to give Judgment in Sir Edward

Hales's cafe, we could neither know, nor hinder,

if we did, any ill ufe the King might make of this

Power ; we were only to fay upon our Oaths whe-
ther the King had fuch a Power or no, and for

that we had the great authorities above- cited, and

two much greater than thofe ; I mean, two feveral

clear Conceffions of all the Commons of England

in Parliament affembled, of this difpenfing Power
to be in the King ; and that not in a fubmifs com-
plying temper, but when they were in a high de-

bate with the Crown (efpecially in the latter cafe)

about the violation of other Laws.

And the firft of thefe is Rot. Pari. 1 Hen. 5.

n. 15. and it is printed in Rolls's fecond Abridgment

Tit. Prerogative 180. the Record is in thefe Words :

The Commons pray that the Statutes for voiding of

Aliens out of the Kingdom, may be kept and executed

:

To which the King agrees, faving his Prerogative,

that he may difpenfe with whom he pleafes. And upon

this the Commons anfwered, that their intent was no

other, nor never fliould be by the Grace of God. There

were as great apprehenfions of dangers and incon-

veniencies from Aliens then, as there is from Roman
Catholicks now.

And afterwards, in the fame Parliament, [Rot.

Pari. 1 Hen. 5. n. 22.] when the commons pray'd

that the Statutes of Provifors, Statutes of the fame

nature
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nature with this in our cafe •, (for they were made
ag.ti.ill the Court of Rome's encroaching Jurifdicti-

0,1 in England) ; I lay, when they made the like

Prayer, that the!e may be put in execution, being

admonifhed by the Kicg's anlwer in the former cafe,

thev themfclves iniert in their very Prayer, a faving

for this Prerogative of the King, and then the

King agrees to it.

But the plained Conceffion of the Commons of

England aflembled in Parliament, was that 3 Caroli,

upon a Debate between the two Houfes, upon

the Petition of Right ; ante P. 204, 205. as it was

delivered by Mr. Glanvil, in a full Committee of

both Houfes of Parliament, 23 May, 1628. in the

painted Chamber : and that what he fays as to this

matter, may not pals for the fugle opinion of Mr.

Gianvil, (tho' he was a learned Man) he in the pre-

fence of the Commons, addreffes himfelf to the

Lords in thefe words, p. 204. Having thus reduced

to your Lofdjhips memory the effecJs of your own

reajons \ I will now, with your Lordjloips favour,

come to the points of cur reply, wherein J moft humbly

befeech your Lcrdfhips, to weigh the reafons which

IJhall prefer.t, not as the fenfe of myfelf, the weak-

eft Member of our Houfe, but as the genuine and true

fenfe of the whole Hou e of Commons, conceived in a

bufinefs delated there with the greateft Gravity and

Solemnity, with the greateft concurrence of Opinions,

and Unanimity, that ever was in am bufinefs maturely

agitated in that Houfe. And then coming to ipeak

of the Point in queftion, he delivers the fenfe of

the Commons in thefe words : (ante pag. 205J
There is a truft infeparably repofed in the perfons of

the Kings of England; but that Truft is regulated by

Law ; for example, when Statutes are made to prohibit

things not mala in fe, but only mala quia prohibita, un-

der certain forfeitures andpenalties to accrue to the King,

and to the Informers that Jhall fae for the breach of

tl. em : the Commons muft, and ever will acknowledge a

regal and fovereign Prerogative in the King, touch-

ing fitch Statutes, that it is in his Majefty's abfolute

and undoubted Power, to grant difpenfations to parti-

cular perfons, with the claufes of non obftante, to do

as they might have done before thofe Statutes, wherein

his Majefty conferring grace and favour upon fame,

doth not do wrong to others. But there is a difference

between thofe Statutes and the Laws and Statutes

whereon the petition isgrounded : By thofe Statutes the

fubjeel has no intereft in the Penalties, which are all

the fruit Juch Statutes can produce {that is, to fuch

IHformer) until by Suit or Information commenced, he

become entitled to the particular forfeitures, whereas

the laus and ftatutes mentioned in our Petition are of

another nature ; there Jhall your Lor dftjips find us to

rely upon the good old Statute called Magna Charta,

which dec'areth and confirmeth the ancient common

Laws of the Liberties of fc'ngland. There Jhallyour

Lordftfips alfo find us to ittfijl upon divers other moft

material Statutes, made in the time of King Edward

3. and King Edward 4. and other famous Kings, for

explanation and ratification of the lan-jul Rights and

Privileges belonging to the Subjects of this Realm

:

Laws not inflicling Penalties upon offenders in malis

prohibits, but Laws declarative or pofitive, confer-

' ring or confirming ipfo facto, an inherent right and

inter
(ft, of ii >erty and freedom in the fubjecls of this

Realm, as their birthrights and inheritances defcend-

able to their Heirs and Poflerily : Statutes incorporate

into the body of the common Law, over which (with

reverence, be it fpoken) there is no truft in the King's

<er or prerogative royal, to enable him to

dijpenfe with them, or to take from his fubjelts that

birthright or inheritance which they have in their

Liberties, by virtue of the common Law and of thefe

Statutes.

I have the rather cited this at large, becaufe it is

a clear acknowledgment of the King's difpenfing

Power in as large a manner as we have adjudged it,

and does at the fame time vindicate it from one of
the moft clamorous, the moft malicious, but with-

al, the weakeft objections that ever was made
againft it. By this Judgment, fay they, you have
cancelled all our Laws, and given up our lives, li-

berties, and eftates, to be difpofed of at the king's

pleafure. It is plain, that this is no confequence at all-,

for the commons here in parliament, at the fame time
that they exprefly grant that the King has undoubted
Power of difpenfing with laws prohibiting things that

are not mala infe, but only mala quia prohibita; laws

that are made, as my Lord Vaughan expreffes it, pro
bono populi complicati ; yet they utterly deny, as they

had goodreafon to do, that the king can difpenfe with

one tittle of Magna Charta, or any of thofe other laws

whereby the lives, the liberties, the interefts of any of
thefubjects are conferred upon, orconntmed to them;
for thefe are Laws pro bono fingulorum populi, which
the King can never difpenfe with. And as to this

matter, I do not know whether it will be proper, but
any man Co fenfibly touch d in his reputation, may be
provoked to commit fome Indecencies. I muft ap-
peal to all men that have obferved my actions and
behaviour fince I have had the honour to fit upon
the Bench, whether I ufe to be guilty, in Laws of
this kind, to ftrain theconftruction of them fcr the

King's intereft. Firft, in fuch Laws wherein the

lives of men have been concerned, I confefs, I

have been fcrupulous even to a fault ; for in fome
cafes upon Statutes that had been adjudged felony

by wifer and better Judges than myfelf, and it was
highly for the King's fervice they ftiould be fo ; yet

1 could never give Judgment of Death, becaulel

could not fatisfy my own confeience that thofe Sta-

tutes were now in force. And in other cafes wherein

the rights of the fubjects have been brought in

queftion, how lb idly I have kept to that fubftan-

tial difference taken by the Houfe of Commons,
that though the King in Laws of Government, in

penalLaws of a publick nature, has a power to

difpenfe in particular cafes ; yet he cannot difpenfe

with Laws which veft any the leaft right or pro-

perty in any of his fubjects -, will appear by the

opinion I gave in the cafe of Magdalen College, (for

the truth of which, I appeal to all that know any
thing of the tranfactions in that cafe) wherein,

when the King's right againft the college was en-

deavoured to be aiTerted by a difpenfaticn granted

by himfelf, I utterly denied that difpenfation to

be of any force at all, becaufe there was a par-

ticular right and intereft vefted in the members of
that college, as there is in the members of many
other Corporations, of chufing their own head.

So far have I been from giving up all Mens
lives, liberties and properties to the King's plea-

fure.

I had forgot to take notice of two or three

objections more that are ufually made.

Obj. Firft, here is a difability, and the King
cannot difpenfe with a difability. As the Statute

againft buying offices, the King, fay they, cannot

difpenfe with for.that reafon.

Anfiv. There is the fame difability in the cafe of

Sheriffs, and yet refolved that the King can difpenfe

in that cafe; and the reafon in the Statute of buy-

ing offices, or fitting in Parliament without taking

the



62.2 39- The 'Trial of Sir Edward Hales, 2, Jac IL

the oaths, is becaufe there is a difability actually in-

curred, and when any perfon is actually difabled, he

cannot have his difability taken off but by Act of

Parliament. But in the Statute difpenfed with, in the

cafe of Sir E. Hales, there is no difability actually

laid upon any man; but certain things are required

to be done, and as a penalty for difobeying the faid

Act, and omitting the doing thofe things required

by it, the difability with the other forfeitures are

to be incurr'd after conviction. Now the nature of

difpenfations being, as was ftiewed before, to

make the thing lawful to him who has it, which is

unlawful to every body elfe ; it does plainly pre-

vent the committing any offence by that perfon,

and confequently the incurring any penalty or

difability at all. But in the cafe of buying offices,

the perfon is difabled before the difpenfation comes ;

for he is difabled ipfo facia by contracting or deal-

ing for the office. So the true difference between

the cafe of Sheriffs, and the cafe of buying offices,

is this, That the King in the one cafe can prevent the

incurring a dijability, hut cannot purge it in the other

after it is incurred. To illuftrate this by a cafe of

the like nature. The King may prevent an attainder,

hut he cannot purge an attainder. If a man has com-
mitted Treafon or Felony, the King by granting his

pardon may infallibly prevent the Offender's ever being

attainted ; but after he is once atlually attainted, the

King can by no -means take off that attainder, or purge

the corruption of blood, but by AH of Parliament

;

provided the Judgment by which he is attainted be not

erroneous.

Obj. But it is objected, that thefe Laws were

made for the intereft of Religion, and all offences

againft Religion are mala infe, and therefore not

to be difpenfed with.

Anfw. I anfwer, that true it is, all offences that

are directly againft Religion, as it is conftituted

fuch by the divine Law, are mala infe, and not to

be difpenfed with, and in this cafe the Parliament

is bound as well as the King ; for an Act of Parlia-

ment made againft Religion in that fenfe is utter-

ly void, as is inftanced in Dotlor and Student, of

an Act, That fhould forbid the giving of Alms upon

any occafion, &c. But human and politick Confu-
tations, though made for the intereft of Religion,

as they had a beginning, fo they are alterable by
the fame power that made them ; and therefore

the breaches of them are in their nature mala pro-

hibita, as was refolved in the great cafe of difpen-

fations, in it fl. 7. above cited, and inftances

given ; as the King may difpenfe with a prieft holding

of two Benefices, though the Laws againft plura-

lities were made for the intereft of Religion, and

the better edification of the people. So the King

may difpenfe with a Baftard's entering into Prieft's or-

ders, &c. Thefe inftances are taken for Law in

that Year-book.

But to all this I know it is faid, that thefe high

trufts and prerogatives might be always fafe, and

fometimes ufeful in a proteftant prince's hands, who
would faithfully difcharge the duty of one that

ought to be cuftos utriufque tabula ; but when thefe

prerogatives are afferted to a Prince who is of a

contrary religion to that eftablilhed by Law,
there would be always danger of their being abufed

to the prejudice or deftruction of the eftablifhed

Religion.

To which I anfwer, that it cannot be forgotten,

that the promoters of the Bill of Exclufion ufed

the fame argument: If you leave him King, fay

they, he will have all the prerogatives of a King,
and thofe prerogatives may be made inftrumental
to the ruin of your religion ; which could not be
denied by the.gentlemen on the other fide, who oppo-
fed that Bill. Their only reply was, fiatjuftitia,
ruat ccelum, it is his right, and we muft not do evil
that good may come ; we muft not do wrono-, no
not to promote the intereft of religion itfelf. °The
fame argument that weighed with them to afiert the
right of fucceffion to the Crown of England, and
confequently to all the prerogatives together, was
the rule we had to guide us in giving Judgment in

this cafe concerning a .particular branch of them.
We muft not break our oath, nor give Judgment
contrary to what feemed to us to be Law, let the
confequehce be what it will.

But it has been farther objected to me, by fome
of my friends, that, though I could not in confei-

ence have given Judgmenc againft the King, being
of the opinion that I was, yet I ffiould rather have
parted with my place, than to have given a Judg-
ment even according to Law, which might be fo
prejudicial to that excellent religion that I profefs ;

and of which when I ceafe to be, let me ceafe to be
at all.

I anfwer, that neither in prudence nor in con-
fcience I could have taken that courfe.

Firft, Not in prudence ; for I confefs, that fay-
ing, Omnia dot, qui Jufta negat ; had great weight
with me in the cafe : and that I was of opinion,
fince an incroachment of Jurifdiction was feared,
there could not be a greater, nor more dangerous
provocation to it, than for proteftant Judges to
refufe to give Judgment for a prince of a different

perfuafion, in that which we could not deny to be
his right.

_
And next, in confeience I could not decline

giving Judgment in this cafe ; for by our oaths we
are as much obliged to give judgment one way or
other, as we are to give what we think a righteous
Judgment in all cafes that come before us.

It has been objected, that all this was a contri-

vance, an informer fet up, and all but a feigned"
action.

As to this matter, I can truly fay that I don't
remember that I ever heard of this Action, 'till

after it was actually brought; but in this there
feems to be no hurt or inconvenience at all. The
Law is as well tried and fettled in a feign'd Action,
as in a true. There are feigned Actions directed

every day out of Chancery to this very purpofe,
that great and difficult points of Law may be
fettled by them ; and why the king might not di-

rect fuch an Action to be brought to fatisfy him-
felf whether he had fuch a power, and if he had,
that the people might be fatisfied, and acquiefce in

it ; I confefs I fee no difference at all. If there were
indirect means ufed for procuring opinions, or the
like, I have nothing to fay to* it. I ftand upon my
innocence, and challenge all the world to lay any
thing of that kind to my charge. My part was
only to give my own opinion, in which, if either

by mifunderftanding the books that I have cited, or
by drawing weak conclufions from them, I have er-

red in the Judgment that I gave; how can I for

this be charged as a criminal ? The law neither fup-

pofes, nor requires an infallibility in any of his Ma-
jeft's Courts of Juftice; it were very uneafy fitting

in them, if it did. We can but judge according
to the books that lie before us, and according to

the meafure of our underftanding of thefe books

:

we

4
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we have not always To much light to guide us, as we
thought we had in this cafe. We often meet with

cafes new and rare, and very ill fettled by former

Judgment?, where we are forced to dig truth as it

were c;ut of the mine, to compare and ditiinguifh,

to flcreen and fifr, and gather the fenfe of the Law
_out of the confufion of difagreeing, and very often

contradictory opinions, as Well as we can : and if

after ail our labour and our pains, we happen to be

miftaken, it was never yet imputed as a crime.

The Judgment is reverfed in a writ of error, not

only without any accufition, but without the leaft

.reflection upon him that gave it. Nor can a mif-

takc in Judgmentbe more criminal in a matter of a

greater concernment, than it is in matters of the

leaft confequence: It would be very mifchievous

and very dangerous, if it fhould. For if inqueftions

of Prerogative, any miftake fhall be made capital

on the one hand, when Judgment is given for the

King ; why fucceeciing Princes may not be as angry

at any miftakes on the other hand, I cannot ima-

gine. And when once affairs are come to that pafs,

there will be great encouragement for any man,

that can make the leaft fhift to live without it, to

undertake thofe very neceffary, but very difficult,

and very troublefome employments; greatfreedom

for men to give Judgmenc according to their opi-

nion and their confeience; and great reliance upon

the refolutions of thofe, who know they fhall be

fure to pay with their lives and lortunes for any mif-

tafte of theirs, either to the King or the People, as

either of them fhall happen to get the upper hand.

For my own part, I thank God, I can fay thefe

two things : Firft, that for thefe ten years toge-

ther, wherein (with very little internum on) I have

fate as a Judge in feveral Courts, though I may be

juftly accufed of many weakneffes and miftakes,

yet 1 have never given Judgment in any one Cafe

againft the clear di&ates of my reafon and my con-

feience. And the fecond thing is, that I never gave

Judgment in any controverted Point, wherein I had

lb many, and fo great authorities to warrant it, as

I have to warrant that Judgment which was given

in Sir Edward Hales's Cafe; And this I fay, not

to fet up that opinion again in a Pari^phlet, which

was fo ill relifhed in a Court of Juftice, nor to op-

pofe my Senfe to the Judgment of the Nation ; for

I think it is very fit that. this dark Learning (as my
. Lord Vaughan calls it) of Difpenfalions, mould re-

ceive fome light from a determination in Parlia-

ment ; that Judges for the time to come, may judge

by more certain Rules, which Adts of Parliament

the King may, and which he may not difpenfe with.

But I have cited thofe authorities at this time in my
own defence, and for thefe particular purpofes ; in

the firft place, to Chew,

1

.

That we are not the firft inventors of thisdif-

penfing Power, but that it has been allowed with-

out controverfy, to the Kings of England in all

ages, that they might difpenfe with many Afts of

Parliament.

2. That if our Judgment was erroneous, and

that the King could not difpenfe with that Act. of

Pafliament; yet that error was but an error in that

lingle Cafe, and had no fuch large and mifchievous

confequences as is pretended, For thar, becaufe

we judged thar the King could difpenfe with that

Statute, for ethers to conclude from thence, that

therefore he had a Power to difpenfe with all other

Statutes ; especially Inch as confer, or veft in any

of the fubjects any manner of intereft whatfoever,

in their lives, liberties or effates ; or that, becaufe

the King may difpenfe with a penal law, wherein a

difability is annexed to the breach of it as a penal-

ty, and that penalty not to be incurred before a le-

gal convictions and where the King's difpenfation

makes the thing difpenfed with lawful, and confe-

quently prevents any conviction or penalty at all

:

For others to conclude from thence, that therefore

the King may difpenfe with fuch Statutes, where a

precedent difability is actually laid upon any man,
as there is upon the members of both houfes, till

they have taken the oaths and tefts prefcribed ; and
therefore without queftion, is not in the King's

power to difpenfe : I fay, thefe are confequences

which may flow from the heated imaginations of an-

gry men, but have no warrant or foundation at all

from the Judgment given by us.

I have one thing more to fay in my juftification,

which is, that if I have been guilty of fo heinous

offences as I am accufed of, where is the temptation

or the reward ? If it was to keep in my Judge's
place, which otherwife I might have loft, I can

only anfwer, That if that were the cafe, I then be-

came the worft man in the world, only to keep
that, which it is pretty well known, I was with,

much difficulty, with the perfuafion of my friends,

prevailed with to accept : and for any other reward,

whoever is acquainted with the circumftancesof my
fortune, will, I am confident} notwithftanding the

falfe and idle reports, of I know not what great re-

verfions lately fallen to me, as eafily acquit me of

having been corrupted by the King, to give a per-

nicious Judgment in this Cafe, as of having enrich-

ed my felf by taking bribes in cafes between party

and party.

All that I have to add more, is, that howfoever
this that I have faid in my defence, may happen to

be underftood at prefent, yet I could not deny my
felf the fatisfadtion of having put in a Plea of In-

nocence at leaft ; that whatfoever fhall happen no

me now, may perhaps meet with a more equal

Judgment in after-times ; fince it ought to be much
lefs uneafy to me to lofe my life, if any body be

very fond of taking it, than to let the afperfions

that are every day caftupon me, to pafs in filence ;

or fuffer my felf to be tranfmitted to pofterity un-

der the character of a betrayer of my Religion, or

a fubverter of the laws and liberties of my coun-
try.

Sir Robert Atkins, at the End of his Enquiry
into the the Power of difpenfing with Penal

Statutes, makes the following Jhort Argu-
ment upon the Pleadings of the afore-men

tioned Cafe of Sir Edward Hales.

TH E firft Point argued by the Plaintiff's Coun-
fel, was, That it appears by the Declaration,

and it is now confeffed by the Defendant's joining

demurrer, that the Defendant had been indicted for

this offence, in exercifing the Office of a Colonel

without having taken the Tefts.

And upon the Indidlment he either did plead this

Difpenfation, or might have pleaded it. And he

is now convict, according to the direction of the

A£l of 25 Car. z. fo that he now comes too late to

plead it to this Action : For he cannot falfify the

conviction, nor aver any thing againft the Record
of it, and bring the fact, to be tried over again in

this Aftion j but is concluded and eftopped in Law
to
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to lay any thing to the contrary of that Record, by

which he is found guilty of the offence againft this

Aft of Parliament.

The Defendant cither did plead this Difpenfation

or Pardon to the Indictment, in difcharge of the

Indiftment, and it hath been over-ruled by the

Judges at the AfF.zcs (as by Law it ought to be,

being no good Plea :) Or he might have pleaded it,

if he had been advifcd it had been a good Plea.

And not having done it, he had elaps'd his time,

and now comes too late to plead it, being convict of

the crime.

To this it was objected (as I hear) that the Plain-

tiff, if he will take the advantage of an Eftoppel,

ought to have it fet forth by way of replication to

the Defendant's Plea, and to have relied upon it;

For the Rule is, That he that pleads an Eftop-

pel, muft rely upon it as an Eftoppel.

It is true, if a man will plead an Eftoppel, he

muft rely upon it.

But in this Cafe the Plaintiff does not plead the

Eftoppel, but the Eftoppel appears by the Decla-

ration, and the Defendant's own Plea together : fo that

there was no need for the Plaintiff to fet that forth

by way of replication, which doth fufHciently ap-

pear by the Defendant's own Plea, viz. That he

did not take the tefls within the time limited by the

Act, and the conviction is confefTed by his Plea, and

joining in demurrer.

If a man recover a debt upon a bond, and before

execution dies, if his Executor fue a Scire facias

upon that Judgment, the Defendant cannot plead

any Plea that he might have pleaded before, as ntm

eft faRum, or by Durefs, or the like : for he is con-

cluded by the Judgment.

In Jafon and Kete's, Cafe, in Syderfin's Rep. fol. 43.

by Bridgeman, Chief- Juftice, a man fhall never help

himfelf by Audita Querela (tho' that is an equitable

fuit at Law) for any matter that he might have

pkaded before.

There is no eftoppel in this Cafe, for the Convic-

tion is upon an Indictment, which is the King fuit

:

and this is the fuit of another, viz. the now Plain-

tiffs, and fo they are two diftinct fuits.

The conviction upon the Indictment is an eftop-

pel againft the Defendant himfelf, of which any

man may take the advantage, and he himfelf fhall

never be admitted to aver againft it : As in Maynye's

Cafe, in Leonard's firft part, fol. 3.

An attainder for treafon is an univerfal Eftoppel ;

of which any ftranger may take the advantage, not

only againft the Party attainted, but againft his wife

too, it (he fue for dower. And it dees not run in

privity : By Manw. Cb. Bar.

Where a man is attainted by his own confeffion

of a felony, a ftranger is not eftopped to fay he was

not guilty *
: But if A. commit felony, and after en-

feoff J. S. of his land , and after A. is attaint of this

felony by verdict, there J. S. is eftopped, and may
not aver that A. was. not guilty, becaufe he claims

under him : much lefs fhall A. himfelf aver againft

the verdict, that he is not guilty f

.

If a man be acquitted of felony, all the World,

fays Grevil, in Keilwey Rep. 81. b. is eftopped to

fay the contrary J. So vice verfa, if he be convict,

by the fame realon §.

As to that which is objected, that the conviction

is upon an Indictment (which is the King's fuit) but

this is another fuit, and therefore the verdict fhall

not conclude the Defendant in this fuit

:

This is not another fuit, but in effect an execution

upon the conviction, and grounded upon that Re-
cord, and therefore not merely a new fuit, but a

dependant action ; as a Writ of error, or an Au-
dita Querela, or a Scire Facias upon a Record, are

dependant fuits, or an action of debt upon a Judg-
ment.

The Act of 25 Car. 2. c. 2. hath made it crimi-
nal in any perfon, after his neglect: of taking the
two Oaths, or of the Sacrament, by the times li-

mited, to execute any fuch office or place of truft ;

and for fuch offence hath made him indictable at the
affizes : and upon a conviction the offender incurs

(among other penalties) the forfeiture of 500 /. and
gives it to any one that will fue for it in an action of
debt.

So the Statute hath directed the method of trying

the offence, and of convicting the offender, by In-

dictment at the Affizes.

And if he that fues for the forfeiture fhall be
driven to prove the offence over again, then the

conviction at the affizes ferves for nothing, but was
all in vain. And fuch conftruction defeats the in-

tention of the Law-makers ; for they intended this

for the only trial, and not to have feveral trials :

For fuppofe it fhould be tried again in this action,

and a verdict: pafs for the Defendant, here fhall be
trial againft trial, and verdict againft verdict : and
fuch conftruction ought to be made of Acts of Par-
liament, as may not elude, but agree with the in-

tent of the law-makers ; and fo as that no words,
claufe or fentence, fhall be altogether idle and infig-

niBcant.

And this conviction upon the Indictment is the ve-
ry ground of the action of debt brought by the now
Plaintiff; for the words of the Act: are, And being

thereupon lawfully convicled upon any Indiclment, eve-
ry fuch perfon fhallfrom thenceforth forfeit 500 1.

So that till there be fuch a conviction, there is

no forfeiture incurred of 500 1, nor no action can
be brought for the 500 /. The offence muft be
proved and determined before any action can be
brought ; and therefore the proof of the offence,

whereof the Defendant is convict, muft not be made
in this action over again : if it muft, what ferves the
conviction for ?

Suppofe the Plaintiff here had brought this ac-

tion, after the neglect of the Defendant of taking
the Oaths, and of receiving the Sacrament, and his

acting in his office after fuch neglects, and before
any conviction upon Indictment, and had only a-
ver'd, that the Defendant had fo neglected, and yet
acted ; would this action have been well brought ?

Or, fuppofe there had been a conviction, but the
Plaintiff had not fet it forth in his declaration, but
had only averr'd the offence committed, would this

have been a good declaration ? Surely it would not.

This proves that the Record of the conviction is

the very ground and foundation of this action, and
the action would not lie without fuch conviction ; fo

that it is not a meer new action, but a dependant
action.

And the ufual difference is where the action is a
dependant action, depending upon a Record, and
grounded upon it ; and where it is a collateral fuit,

not depending upon that Record.

An

* 7 E. 4. 1. Er. Eftoppel 163. f -ST™// and Heymor's cafe, third Kebl. 528. by Chief-Juftice Hale.

Jbr. firft Part, 362. § Dr. and Stud. 63. 3. ad fin. t!> b._
t Re!.
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An action againft the Sheriff for an efcape of one

taken in execution ; this is a dependant action, and

is grounded upon the Record of the Judgment given

againft the party that efcaped. The Sheriff cannot

aver any thing againft that Record, and examine

it over again , nor can he take any advantage of

error, or erroneous proceeding, in obtaining that

Judgment. Saunders's Rep. % part. 101.*

So in an action of debt grounded upon a Judg-

ment, or in an Audita querela, to be relieved upon

a Judgment.
And fo in our Cafe, this action of debt for the

500 /. is grounded upon the conviction ; which

mult ftand for truth as long as it remains in force

not avoided by error or attaint:

A Writ of Error to reverfe a Judgment, is a

dependant action : In error, the Plaintiff may not

aver any thing againft the Record. Mullens verfus

Weldy. Syderfin's ifi part, 94. Error was fued in the

King's-Bencb to reverfe a J udgment given in the Pa-

lace-Court : And the Plaintiff in error affigned for

error, that the Duke of Ormond (who is principal

Judge of that Court by Patent) was not there. It

was agreed by the Court, that it might not be af-

figned for error j for it was contrary to the Record.

But per Cur. in an action of trelTpafs, or falfe

imprifonment, which, (fays that Report) are col-

lateral actions, he may falfify and affign that, if he

be taken upon fuch Judgment.

So if a man be indicted and convict of an affault

and battery, and afterwards the perfon fo affaulted

brings his action for the battery, this hath no de-

pendance upon the Indictment or Conviction ; for

it may be fued, though there were no Indictment;

but is a diftinft and collateral fuit. The Indict-

ment and Verdict is no efloppel, nor can fo much

as be given in evidence : as is held by the whole

Court, in the Cafe of Samp/on verfus Yardley, and

To thill, 19 Car. 2. B. R. Keble's 2 part, 384. The
like in an appeal of murder, Keble's 2 part, 223.

Another penalty upon the offender againft this

Statute of 25 Cat: 2. is, that he fhall be difabled

to fue in any action. Now fuppofe a perfon con-

vict at the Affizes, fues an Action, may not the

Defendant in that action take the advantage of that

difability, and plead the conviction ? As in cafe of

an Outlawry pleaded in difability ; there need not

be fet forth all the proceedings in that fuit wherein

the plaintiff was outlawed, but he may plead the

Record [of the Outlawry and rely upon it ; and it

(hall not be examined whether there was any juft

caufe to fue him to the Outlawry, or not.

The Indictment, the Defendant's Plea to it, and

the Verdict upon it, have determined the matter of

fact, that the Defendant is guilty of the offence a-

gainft this Act of Parliament.

The Act it felf hath pronounced the Judgment,

which confifts of many particulars ; one whereof is,

that the Defendant fhall forfeit 500 /. to him that

will fue for it ; and the action of debt for the 500 /.

brought by the Plaintiff, grounded upon all thefe,

is in the nature of an execution.

And all thefe put together, are not feveral and

diftindt fuits, but in effect all but one fuit and pro-

cefs, one depending upon the other.

The fecond Point is, Whether the Difpenfation

pleaded by the Defendant, be a good barr to the

action of debt ? And this is properly called, The
great Point of the Cafe :

Vol. VII.

&c. 625
For which the Reader is referred to Sir Robert

Atkins'* Large Pamphlet, of The Enquiry into

the Power of difpenfing with Penal Statutes.

'Then Sir Robert adds a Pojlfcript : Beingfane

Animadverfions upon a Book ivrit by Sir

Edward Herbert, Lord Chief-fujlice of toe

Common-Pleas, eniituled A fhort Account

of the Authorities in Law, upon which

Judgment was given in Sir Edward Hales's

Cafe.

[After ajhort Apologyfor makingfome Ariimad-

verfwns upon thefaid Book, he proceeds thus ;]

THE Chief- Juftice Herbert, ante pag. 617.

gives us the definition of a difpenfation out

of Sir Edward Coke's iitb Rep. fol. 88. viz. Df-
penfatio mali prohibit i eft de jure Domino Rcgi con-

cejfa, propter impqfjibilitatem pravidendi de omnibus

particularibus.

And again, Difpenfatio eft mali probibiti provide

relaxatio utilitale ceu necejfiiate penfata.

Upon the word Conceffa, I would gladly be fa-

tisfied, when, or by whom that Power was ever

granted to the King ; where fhall we find that

Grant ?

It is clear, that whoever hath the entire power

of making a Law, may juftly difpenfe with that

Law. And therefore Almighty God, being the

fole and fupreme Law-giver, might difpenfe even

with the moral Law ; as he did with the fixth Com-
mandment, when he commanded Abraham to fa-

Crifice his fon jfaac ; and with the eighth Com-
mandment, when he commanded the Ifraelites to

borrow the jewels of the Egyptians, and to go away
without reftoring of them.

But it (lands not with reafor., that he who hath

but a fhare with others in making of a Law, (as

the King hath no more) fhould have the power, by
himfelf alone to difpenfe with the law, unlsfs that

power were exprefly intruded with him by the reft

of the law-makers ; as fometimes hath been done.

Sir Edward Coke, in his jtb Rep. in the cafe of

penal Statutes, fol. 36. towards the lower end, does

affirm, that this difpenfing Power is committed to

the King, by all his fubjects. So that it is not
claimed Jure Diviv.o, but by grant from the Peo-
ple. But where to find any fuch Grant we know
not.

I have, as I conceive made it appear in my lar-

ger argument, p. 14. that the firft invention of Dif-

penfations with laws, began with the Pope, about the

time of Innocent III. and by our King Henry III. in

imitation, and by encouragement from the Pope ;

fo that it was not by the Grant of the People, but ever

exclaimed againft by all good men, and generally

by all the People ; and ever fenced againft by a

multitude of Acts of Parliament.

It is true, the difpenfing with laws hath ever

fince been practifed ; and they began at firft here in

England to be ufed only in Cafes where the King
alone was concerned, in Statutes made for his own
profit, wherein he might have done what he plea-

fed. But it is but of latter times that they have been

ftretched to Cafes that concern the whole Realm.
See my Argument,/*/. 13. Hence it evidently ap-

pears, it cannot be a legal prerogative in the King ;

for that muft ever be by prefcription, and reftxained

Llll - o

• Jajuei verfus Cafar, And Dr. Drur/t Cafe, 8 R. 142. And MadiU/t Cafe, 9 R. 68.
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to thofe cafes that have been ufed time immemorial,

and muft not be extended to new cafes.

Now there hath been no fuch ufage as will war-

rant the difpenfing with fuch an Act of Parliament

as is now before us, that of 25 Car. 2. r. 2.

The Chief- Juftice Herbert, from the definition

before recited, and thofe two authorities of Sir Ed-
ward Coke, in his cafe of monopolies, and that

other of penal Statutes, frames an argument to

prove, that the Difpenfation granted to Sir Edward
Hales, was good in Law.

Becaufe a Difpenfation is properly and only in

cafe of a. Malum Prohibitum; he thence infers;

that the King can difpenfe in all cafes of mala pro-

bibita.

Which is a wrong inferenc, and that which Lo-
gicians call, Fallacia a difito fecundum quid ad dicJum

iBmpliciter. Becaufe he can difpenfe with forhe,

that therefore he can difpenfe with all, is no good
confequence.

It appears by the late Chief-Juftice Vaugban's

Reports, in the Cafe of Thomas and Sorrel, (fo often

cited by the Chief-Juftice Herbert) Vaugban's Rep.

fol. 333. the fourth Paragraph, that his opinion is,

That the King cannot difpenfe with every Malum
Prohibitum ; and he gives many inftances of fuch

Mala Prohibita, that are not difpenfable* fol. 3424
and 334. parag. 4.

Therefore the Lord Chief-Juftice Herbert ihould,

as I conceive, regularly firft have given us the dif-

tinction of Mala Probibita, into fuch as1 are difpen-

fable, and fuch as are not difpenfable •, and then

have fhewn, that the Difpenfation granted to Sir

Edward Hales, fell under the firft part : But that

learned Reporter, the Chief-Juftice Vaugban, (fo of-

ten cited by our now Lord Chief-Juftice) in the

afore faid cafe of Thomas and Sorrel, fol. 332. the laft

Paragraph fave one, quarrels with the very diftinc-

tion of Malum Prohibitum, and Malum in fe, and

fays it is confounding.

From whence I would obferve, and from the

whole Report in Thomas and Sorrel's cafe, that the

notion of difpenfation is as yet but crude and un-

digefted, and not fully fhaped and formed by the

Judges.

The Pope was the Inventor of it, our Kings have

borrowed it from them ; and the Judges from time

to time have nurfed and drefled it up, and given

it countenance. And it is ftill upon the growth and

encroaching, till it hath almoft fubverted all Law,
and made the regal power abfolute, if not difiblute.

I muft agree, that our Books of late have run

much upon a diftinction, viz. Where the breach of

a penal Statute is to the particular damage of any

perfon, for which fuch perfon may have his Action

againft the breaker of that law ; there, tho' it be

but Malum Prohibitum, yet the King cannot dif-

penfe with that penal Law, according to the rule

in BratJon

:

Rex non potejl gratiam facere cum injuria fc? damno
alterius.

As for inftance, there are feveral Statutes that

prohibit one man from maintaining another's fuit,

though in a juft caufe. See Poulton de pace Regis

& Regni, in his chap, of maintenance, fol. 55.

Now it is held, that the King cannot difpenfe

with thefe laws, becaufe it would be to the preju-

dice and damage of that particular perfon, againft

whom the fuit is fo maintained by another ; for

there can be no maintenance, but it is to the wrong
of a particular perfon.

So of carrying a diftrefs out of the Hundred.
But there are many other penal laws, where,- by

the tranfgreffing of them, no fubject can have any
particular damage, and therefore no particular ac-
tion for the breach of them.
As upon the Statute that prohibits the tranfpor-

tation of wool, under a penalty. By the breach of
this law, that is* by the exportation of wool, no
one particular man hath any damage, more than
every other man hath, but it is only againft the
publick good.

And the breach of fuch a penal law is punilhable
only at the King's fuit, by indictment or prefer-
ment.

And the like where fuch a penal Statute gives ad
aftion popular j- to him that will fue for the penalty,
who hath no right to it more than another, till his
fuit be commenced.

In thefe cafes, it is commonly held, that the
King may difpenfe with fuch penal Statutes, as to
fome particular perfons, and for fome limited time,
(whereof they make the King the fole judge ;) be-
caufe, as the reafon is given in the Chief-Juftice
Vaugban's Reports, fol. 344. parag. 2. fuch offence
wrongs none but the King. This is now the com-
mon received opinion and diftinction. And the
breach of fuch kind of Statutes, are faid to be
only the King's damage in his publick capacity,
as fupreme Governor, and wronging none but him-
felf. Lotd Vaugb. Rep. 342. parag. 3.

But if we will narrowly fearch into this diftincti-

on, and weigh the reafons fo given, we fhall find
it is without any juft ground.
The damage done to the particular perfon in the

Cafes paft, in the firft part of this diftinction, are
meerly his own proper and peculiar damage ; and
he is intitled to his particular action for it, in his
own proper perfonal right; and therefore if he
difcharge and difpenfe with them, it is no wrong
to any other man : he may do what he will with
his own. -

But the Cafes in the fecond part of this diftinc-
tion, are where the King hath a right to the fuit,

and the offence and damage are faid to be to him
only.

But are they fo (as the former) in his own pergo-
nal right, as his Lands and other Revenues are ?

or are they to him but as a truftee for the publick,
for which reafon he is called Creditor Pcen<s? And
may he therefore, upon the like reafon, difpenfe
with them, or difpofe of them, as a fubject may do
with his own particular Interefts ?

Again, fhall a publick damage and injury to the
whole Nation, be more difpenfable by the King,
than the lofs of one private man ?

——'fuit bac fapienlia quondam
Publico privatisfecernere

And therefore in my apprehenfion, the King can-
not in fuch cafes of Difpenfations, be truly faid to
wrong none but himfelf ; and it is not agreeable to
the definition before given, Utilitate Ccmpenfata,
for the King wrongs the whole Realm by it. Where-
as if he grants a difpenfation with a Penal Law of
the firft fort of this diftinction, he only wrongs fome
particular perfons.

The cafes and authorities for difpenfations in our
Books that were granted in ancient times, will ge-
nerally be found to be only where the Penal Statutes

were made for the King's own proper intereft and
bene-
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benefit: as his difpenfing with the Statute 6f Mori-

main. For in fuch cafes it was to the King's own
lofs only, in cafes where the King might by Law
have given away his lands or fervices. So the King

may in his Patent of grant of lands, difpenfe with

the Statutes, i Hen. IV*. cap. 6. that require there

fhall be mention of the true values of them. And
by a non obftanle to thofe Statutes (which is now
generally uied) the King doth in effect declare,

that it is his pleafure to grant thofe lands, whatever

the value of them be, moreorlefs: and the Statute

does by exprefs words fave a liberty to the King in

that cafe.

The King is not a truftee for others in fuch cafes,

nor can thefe difpenfations be faid to be direftly to

the damage of the publick. And fuch Penal Laws

as meerly concern the King's own revenue or profit*

may juftly be thought to be intended, to be made
only to put the King's matters into an ordinary me-

thod and courle, and fo fave the King a labour, as

the Lord Hobart fays ; and fo prevent the King's

being furpriz'd or mif-inform'd, when Patents are

gain'd from him, and not delign'd to tie the King's

hands, or to reftrain his power : as out of all doubt

was done and intended by the Law makers in our

Aft of 25 Car. II.

But in all the late cafes and authorities which we

meet with in our Books concerning non ob/lante's,

and difpenfations, as in the time of King Hen. VII.

and fo downward to this day, we fhall find them
practifing upon fuch Penal Statutes as meerly con-

cern the publick good and benefit, and the Laws of

fuch a nature, by the breach of which the whole

Nation fuffers : while fome particular perfons, it

may be, by giving a large fine, or a yearly fum*

obtain the favour to be difpens'd with and exempt

from a Penal Law, while all others continue to be

bound by it.

As for example •, where a Statute forbids the ex-

portation of Wool, or of Cloth undyed or un-

drefs'd, under a penalty •, fuch a Law is greatly for

the publick good, and it takes care that our own
people fhall have employment and maintenance.

Yet this is fuch a Law, as according to the receiv'd

iliftinftion, the King may difpenfe with* there be-

ing no particular damage to one man more than to

another, by breach of fuch a Law, although it be

a mighty damage.to the whole Nation : for by fuch

a difpenfation, theperfon fo clifpens'd with to export

fuch white Cloth undyed, will have the fole trade,

which before the making of that Penal Statute was

equal and common to all. I wifh the Houfe of

Commons would enquire what vaft riches have been

heretofore gotten by fuch as have obtain'd the dif-

penfations with this Penal Statute, befides the fums

they paid to the Crown for them. Thefe are meer

Monopolies.

In fuch a cafe it may rightly be applied, That

Sin taketb occafion by the Law. It had been better

for the Nation, that fuch Laws were never made,

being no better obferv'd : For here again the difpen-

fation is neither Utilitate, nor Necejitate penfata.

Look into the cafe of Thomas and Sorrel, and you

will find few or no cafes of difpenfations cited out

of our Books, but of the time of King Henry VII.

and much more of very late times : fo that the ill

practice is fthll improving and ftretching.

The Lord Chief-Jultice Herbert, in the next

place, page 618. proceeds to mention the great cafe

of 2 Hen. VII. a refolution of all the Judges in the

Vol. VII.

Exchequer-chamber, »pon the King's difpenfing with

the Statute of 23 Hen. VI. cap. 8. Ihat no man
Jhould be Sheriff above cne year. This is the great

leading cafe and authority, upon which the main

ftrefs is laid to juftity the Judgment given in Sir

Edward Hales's cafe.

I would avoid repeating what I have already fo

largely faid to this authority, to which I muft refer

my Reader, by which 1 hope it is mod evidently

made out, that the King neither hath, nor never had

any juft right or power to elect Sheriffs : but the

right of electing was anciently and originally be-

longing to the Freeholders of the feveral Counties

:

and fince it was urijuftly taken from them (as they

have ever been on the lofing hand ; it hath been

lodged in the great Officers of the Realm, as the

Lord-Chancellor, Lord-Treafurer, Lord Privy-Seal,

and the Judges, &c. as appears by the feveral Sta-

tutes.

And they are to make fuch choice every year in the

Exchequer, on a day appointed by the Statute for

that purpofe. So that the Sheriffs are by thofe Sta-

tutes to continue in their offices for one year only ;

and the King cannot hinder fuch election.

Only by his Patent or Commiffion to the Sheriff,

hath he ufed to fignify to the Sheriff himfelf that

is fo chofen ; and to publifh to all others who the

perfon is that is fo chofen. This is all the ufe of the

Patent •, but it is the proper election of thofe great

Officers that truly vefts them in their office.

And it does as clearly appear, that when former

Kings have difpens'd with a Sheriff's continuing in

his Office for longer than one year, contrary to the

feveral Statutes fo forbidding it, the King hath fo

done it by virtue (not of his prerogative, but by a

fpecial Act of Parliament enabling him to do it, for

fome extraordinary occafion?, and for fome limited

time only. See for this the Scatute of 9 Hen. V.

cap. 5. in the Statutes at large, and my larger ar-

gument, fol. 34,

The truth is, the power of difpenfing is original-

ly in the Legiflators. He only can difpenfe with a

Law, that can make a Law. The power is equal

;

and the Legiflators can confer the fame power upon
the King or any others, for fome convenient time,

fcrV. as appears by the laft inftance of the Sheriff,

and divers other like cafes, mentioned in my fore-

going argument, where I have alfo obferved many
other things upon that refolution of 2 Hen. VII.
concerning Sheriffs.

The Chief-Juftice Herbert fuppofes the mifchiefs

recited in the preamble of that Statute of 23 H. VI.

cap. 8. concerning Sheriffs continuing in their offices

longer than one year, to be equal, if not greater (as

he judges) than the mifchiefs recited in the Statute

of 25 Car. II. by Papifts being in offices. And
from thence, I prefume, would infer, that the cafe

of Sir Edward Hales is not fo fatal in the confe-

quence, as the cafe of a Sheriff.

I may appeal to any ordinary judgment, and to

the fad experience and trial we have fo lately had,

and to the danger we were fo lately in (from which
Almighty God, by no lefs than a miracle, hath in

great mercy delivered the Nation) whether the mif-

chiefs that could any way poffibly arife from the dif-

penfing with the former (I mean the Statute con-

cerning Sheriffs) be comparable to the infinite mif-

chiefs arifing from putting Papifts into office, and
intruding them with our Religion, and all ourCi-
vil Rights.

L 1 1 1 a The
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The Chief-Juftice, upon thofe words of the Sta-

tute concerning Sheriffs, viz. That no Non obftante

jhall make them good, \nferspage 6 1 8. that thofe words

do (hew, that the Parliament which made that Act
concerning Sheriffs, was of opinion, that had it not

been for that claufe, the King could otherwife have

difpens'd with that Act by a non obftante.

Anfw. This to me feems a (trained inference, arrd

that it is very far from (hewing any fuch opinion in

that Parliament. It rather figni&es, that had not

the Parliament inferted that claufe into the Act, the

King might have done again as he had frequently

practis'd before* viz.- granted difpenfations upon that

Statute : which ill practice they endeavoured to pre-

vent for the future, nor approving- the practice, nor

owning the power of doing it. Exmalis moribus

ionie oriuntur leges. A good Law rather con-

demns a contrary practice before ufed.

I heartily defire my Reader (as I have done in

my foregoing larger argument) carefully to obferve

and examine of what fort and nature thofe feveral

cafes are, which the refolution of the cafe of 2 H.VW.
urges to warrant that refolution. As thofe cafes

concerning the true value of lands, which the King
grants •, and that concerning the (hipping of wool
to a certain ftaple, &c. and let the Reader judge
how vaft a difference there is between thofe Statutes

in the nature, and import, and reafon of them, and

this weighty important Statute now before us ; and

how little that refolution of 2 Hen. VII. can be

warranted by the cafes there cited, being of fo infe-

rior and minute a confideration, in comparifon of

the principal cafe.

It is true, Sir Edward Coke (if the twefth Report
which goes by his name, be truly his) hath fince

that refolution given in 2 Hen. VII. found out new
and different reafons and arguments, which are not

urged, and therefore I prefume never fo much as

thought on, at that time by the twelve Judges, who
gave the refolution in that cafe of 2 Hen. VII.

Thus fays Sir Edward Sandys, in his relation of

the Religion ufed in the weft parts of the World :

thofe of the Roman Religion made their greatnefs,

wealth and honour, to be the very rule by which to

fquare out the Canons of their Faith ; and then did

fet Clerks on work to devife arguments to maintain

them.

Sir Edward Coke feems to juftify that refolution

concerning Sheriffs, from this ground, viz. That the

King hath a fovereign power, to command any of bis

fubjetls to ferve kim Jor the publick-weal. And this

is (fays he) folely and uifeparably annexed to bis per-

son, and that this royal power cannot be reftrained by

any A3 of Parliament, 12 Rep. fol. 18.

That it is not folely annexed to the King's perfon,

appears by the feveral Acts of Parliament, which I

have cited to this purpofe in my larger argument,

fol. 34. where the power of difpenfing with fome
particular Acts, was given to the King by the Par-

liament, and by him accepted for fome fhort time.

And the whole Parliament have in divers cafes them-
felves exercis'd this very power.

Judge of the weight of the reafons faid to be
given there by Sir Edward Coke, by that one inftance

of his in the cafe he puts of purveyance, 12 Rep.

fol. 19. which (he fays) cannot be taken from the

King, no, not by Act of Parliament.

Yet we have lived to fee it lately taken away by
Act of Parliament ; which in the judgment of a

Parliament (which is of the higheft authority 4n

Law) may therefore be taken from the King.

And is the King in truth reftrained from com-
manding his fubjects to ferve him for the publick-
weal, either by thofe Statutes that difable Sheriffs-

to continue in their offices longer than one year, or
by our Statute of 25 Car. II. that difables Topijh
Recufants to bear publick offices : becaufe fome ve-

ry unfit, uncapable, and dangerous perfons are dif-

abled to bear offices of truft and power (and this by
the King's own confent to the Act, and by the ad-
vice of the great Council the Parliament) and indeed
of the whole Realm ?

Does the King by this (which the Judges mif-

call a reftraint) want for choice of fit perfons to
ferve in offices? Doth' the publick-weal fuffer by
this reftraint? Is it not rather preferv'd by it? Hath
not the King proteftant fubjects enough to bear

offices ? And are Popijh Recufants (who account
Proteftants, Hereticks, and to be rooted out and
deftroy'd, and with whom they hold no 1 faith is to»

be kept, and againft whom they have been conti-

nually plotting mifchief ) are thefe the fitted to be
intrufted with the defence of the Proteftant Reli-

gion, and with our Lives and Eftates, which are all

concern'd, more or lefs, in every public office and
truft ?

And are thofe perfons (the Papifts) that have a
dependance upon the See of Rome, and a foreign

power, fit to be intrufted with the power of the
Nation, with the Militia, and the Sea-ports ?

Is net this to commit the Lamb to the cuftody

of the Wolf ?

This Act that difables Papifts to bear offices, can-

not be juftiy faid to be a reftraint upon the King ;

that exprefiion founds ill, and takes the matter by
the wrong handle. It rather imports the King's

declaration and refolution, by advice of his great

Council, to employ none in offices and places- of
truft, but fuch as are moft capable and fit, and will

moft faithfully anfwer the great ends for which they

are fo intrufted, that is, the prefervation of the

Proteftant Religion, which is the true Englijh Inte-

reft.

And this agrees with the rules of the Commoa
Law, that if an office be granted to one that is In-

idoneus, the Grant is void, though granted by the

King himfelf. Of this I have treated more largely

in my argument, fol. 37.

The Lord Chief-Juftice Herbert, page 619. afks

the queftion, whether fo many folemn refolutions oi

all the Judges of England in the Exchequer-chamber,

are not to be relied upon for Law ? And I anfwer,
' that if they were ten times as many more, yet they

are not to be relied on againft many exprefs pofitive

Acts of Parliament directly to the contrary. For
what words could the Parliament ufe more empha-
tical and exprefs. and more to the purpofe, than by
faying, that a non ob/lante, or a difpenfation, cr a

Grant of fuch a thing (prohibited by that Law)
fhall be abfolutely void, and ipfo faBo adjudged

void, and the perfon made uncapable to take ? And
is not a Judgment in Parliament, and by Act of

Parliament, of the higheft authority ?

But (fays the Chief-Juftice,/o/. 619.) the conftant

practice hath been to difpenfe with the Statute of

Sheriffs. I anfwer it hath alfo been a very fre-

quent practice too for the King, to make fuch per-

fons Sheriffs, as were none of the number nomina-

ted or chofen, as aforefaid by the Chancellor,

Treafurer, Judges, and other great Officers ; and ic

pafTes for current that he may fo do, though it be a

vulgar error : for it hath been refolved by all the

twelve
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twelve Judges, to be an error in the King. See Sir

Edward Coke's 2 Infiit. or Magna Charla, fol. 559.

a:id yet it is praftis'd to this very day.

The Chiet-Jultice, page 6 19. feems to excufe Po-

pifi Rccufents, tor not qualifying themfelves for

olfkes, by taking the oaths and the teft, &c. for

that no man (faith he) hath it in his power to change

his opinion in Religion as he pleafeth, and there-

fore it is not their fault. It is an error of the mind,

Atf. Here is no occafion taken to find fault

with them for their opinion ; let them keep their

Religion (till, if they like it fo well, who hinders

them? This Aft of 25 Car. II. impofes no penalty

upon them for their opinion. But is there any ne-

ceffity of their being in offices ? Muft they needs

be guardians of the Proteftant Religion ? The Pe-

nalty upon them by this Aft, is not for their opi-

nion, but for their prefuming to undertake offices

and trufts, for which they are by King and Parlia-

ment adjudg'd and declar'd unfit.

Page 620. The Chief- Juftice Vaughan is brought

in, arguing for the King's power of difpenfing

with (Nominal) nufances, (as he is pleas'd to call

and diftinguifti nufances.) The word (Nominal,)

as there underltood, imports, that though a Parlia-

ment declares any thing to be a nufance, (as fome-

times they do in Afts of Parliament, to render

them indifpenfable) which yet in its proper nature

would not other wife be fo conceiv'd to be ; that

fuch a nominal nufance (as he holds) may however

be difpens'd with by the King, though regularly

by Law the King may not dilpenfe with any nu-

fance.

Artfui. Shall any finglc or particular perfon,

though a Chief- Juftice, prefume to call that a meer

nominal nufance, which a Parliament by a folemn

Aft and Law have adjudg'd and declared to be a

real nufance ? Are we not all concluded by what a

Law fays ? This arrogance is the mifchief now com-
plain'd of.

The Chief Juftice Herbert, page 620. fays, that

From the abufe of a thing, an argument can-

not be drawn againft the thing itfelf. I agree this

is regularly true ; yet we have an inftance to the

contrary in the Scripture, in that point of the

Brazen Serpen:. But in our cafe the abufe doth a-

rife from the very nature of the thing itfelf, from

the conftitution of it.

For the King praftifes no more in difpenfing,

than what thefe refolutions of the Judges allow him

to do by this pretended prerogative. The error is

in the foundation.

They have made his power to be unlimited, either

as to number of perfons, or as to the time how long

the difpenfation (hall continue. Sir Edward Coke

fays, and fo the other Books, That the King is the

fole Judge of thefe.

Nee metas Rerum, nee Tempora ponunt.

The Chief-Juftice Herbert, fol. 620. cites two clear

conceflions (as he is pleas'd to call them) of all the

Commons of England in Parliament, which he ef-

teems much greater authorities, than the feveral

refolutions or all the twelve Judges.

But how far thefe are from conceflions, will eafi-

ly appear to an indifferent Reader. They are no

more than prudent and patient avoidirtg of difputes

with the feveral Kings. And there are multitudes

of the like in the old Parliament-Rolls.

It is but an humble clearing of themfelves from

any purpbfe in general, to abridge the King of any

of his prerogatives, (which have always been touchy

and tender things ;) but it is no clear nor direft al-

lowance of that difpenfing there mention'd, to be

any fuch prerogative in him.

However, 1 am glad to fee an Houfe of Com-
mons to be in fo great requeft with the Judges. It

will be fo at fome times, more than at others.

Yet I do not remember, that in any argument I

have hitherto met with, a vote, or order, or opi-

nion of the Houfe of Commons hath been cited

for an authority in Law, before now. Will the

Houfe of Peers allow of this authority for Law ?

It will be faid, that this is but the acknowledg-

ment of parties concern'd in Intereft ; which is al-

lowed for a good teftimony and ftrongeft againft

themfelves.

Anfw. I do not like to have the King and his

people to have divided interefts. Prerogative and
the peoples liberties, fhould not be look'd upon as

oppofites. The prerogative is given by Law to th<?

King, the better to enable him to proteft and pre-

ferve the fubjefts rights. Therefore, it truly con-

cerns the people to maintain prerogative.

I could cite feveral Parliament-Records wherein

the poor Houfe of Commons have been forced to

fubmit themfelves, and humbly beg pardon of the

King, for doing no more than their duty, meerly

to avert his difpleafure. See the cafe of Sir Thomas
Haxley, whom the King adjudg'd a Traitor, for ex-

hibiting a bill to the Commons for the avoiding of

the outragious expences of the King's houfe, 20
R.W.num. 14, 15, 16, 17, and 23, and the Com-
mons were driven to difcover his name to the Kingj

and the whole Houfe in a mournful manner craving

pardon for their entertaining of that Bill.

No doubt, as good an authority againft the

Commons for .fo faucily meddling in a matter fo

facred, and fo far above them. Yet afterwards*

1 Hen. IV. num. 91. that Judgment againft Sir

Thomas Haxley was revers'd.

As for the diftinftion, page 622. of a difability ac-

tually incurr'd before the meddling in an office, and
where the difability is prevented by the coming of a
difpenfation ; I anfwer, that its being fo prevented, is

but Petitio Principii, and a begging of the queftion.

And to this diftinftion I have (I think) fully fpo-

ken in my larger argument fol. 40.
The late Parliament, in making this Aft of 25

Car. II. had, no doubt, a profpeft that probably
the Crown would defcend upon a Popijh Succeflbr

;

and they levelled this aft againft the dangers thac

might then befall our Religion and Liberties, and
they thought it a good fecurity : but it is all va-
nifhed and come to nothing, by occafion of this

judgment in the cafe of Sir Edward Hales. And
that muft be juftified by a Fiat Jujlitia.

As to the objeftion that the Chief-Juftice fancies

might have been made againft him, or advice given
him that he fhould rather have parted with his

place, than to have given a Judgment fo prejudi-

cial to the Religion he profefies, pag. 622.

This, I fay, that for my part I fhould never

have advis'd him to have parted with his place*

much lefs to have given a Judgment againft his own
opinion. But let his opinion be what it was* yet

feeing the clear intention of the makers of the

Law, contrary to that his opinion, and knowing
the defperate eftefts and conlequences that would
follow upon the difpenfing with that Aft, (for we
were upon the brink of deftw&ion by it) and taking



630 3^« The Trial of Sir Edward Hale'sj Jac. IL

notice (as this Chief- juftice and the reft of the

Judges needs muft) that the King had frrft endea-

vour'd to hav« gain'd a difpenfing power in this

matter from both Houfes (which was the fair and

legal courfe)and that yet that Very Parliament which

out of too great a compliance with thofe times, had

over-look' d fo many grievances, and conniv'd at the

King's taking and collecting of the Cuftoms, (tho'

in truth the Collectors, and all that had any hand in

the receiving of them, incurr'd a Praemunire by it)

hot to- mention the ill artifice uled in gaining the

Excife -, yet that Parliament of the King's, boggled

at the difpenfing with the Aft of 25 Car. -II. know-
ing the mighty importance of it.

And though they could not but take notice that

ft) many Judges at once had been remov'd, becaufe'

they could not fwallow this Bitter Pill, and others

brought into their places, as might be juftly fuf-

pected to ferve a turn, and the King's learned Court-

fel could opt at fit ft find out this prerogative to do

his work with, till fo many ways had been attempt-

ed* and all prov'd ineffectual ; fure in fuch circum-

ftances it had been prudence* nay the duty of the

Judges to have referr'd the determination of it to

a Parliament ; and the rather, becaufe it was to ex-

pound a Law newly made, and the confequences fo

dreadful, and the intent of the Law-makers fo evi-

dent.

And this hath been frequently practis'd by

Judges, in cafes of far lefs difficulty and concern-

ment; This 1 have alfo enlarged upon in my large

argument, pag 26.

Objeff. But it might have been a long time be-

fore any Parliament had been called.

Anfvs. We ought to have Parliaments once a

year, and oftner if need be j and eadem pnefumitur

effe mens Regis, qu<£ Legis ; and we then flood in.

great need of a Parliament even- for the fake of this

very cafe.

And thefe hafty Judgments are one ill caufe why
Parliaments meet no oftner j the work of Parlia-

ments is taken out of their hands by the Judges.

And it is the intereft of fome great Officers, that

Parliaments fhould not be called, or elfe be haftily

prorogued or adjourn'd.

As to the point of the feigned action, which the

Lord Chicf-Juftice feems to juftify, I conceive he

miftakes the force of the objection. Feigned ac-

tions may be ufeful ; but this action againft Sir Ed-
ward Hales,, is fufpected not only to have been

feign'd and brought by Covin between him and his

fervant and friend, but it was feignedly and faintly

profecuted, and not heartily and ftoutly defended-

This folemn refolution was given upon- a few
fliort arguments at the Bar, and without any at the

Bench, and upon other reafons (as I have heard)

which were then made ufe of, are now given by the

Chief-Juffice •, but the times will not bear them.
After all, I intend not by this to do the office of

an accufer, nor to charge it as a crime.. But as I

think myfelf bound in duty, on the behalf of the

whole Nation, of myfelf, (though a fmall part and
member of it) and of my friends, I humbly pro-

pofe, that the Judgment given in Sir Edward Hales's

cafe, may, after a due examination, (if there be found
caufe) be legally revers'd by the Houfe of Lords,
and that revet fal approv'd of and confkm'd by a fpe-

cial act of Parliament.

But as that Judgment of the Lord Chief-Juftiee's

* Coil II. Rep. fol. 88.

was of the utmoft confequence, and his Vindica-

tion far from fatisfying the People ; Mr. Atwood,
a very confiderable rn^n in his profeffion, at that

time, undertook the anfwering the Chief-Juftice :

Therefore to fet the whole matter in a true lights

and to obferve an exact impartiality, Mr. Alwood'%
Examination of the Chief Juftiee's Account, is here

infertedy as follows.

%he Lord Chief-fuftice - Herbert'* Account

examin'd, by William Atwood Efq; Bar-
rifler at Law, wherein is Jhewn, That

thofe- Authorities in Law, whereby he would
excuje the Judgment in Sir Edward Hales'*

cafe, are very unfairly cited, and as ill ap~

plied.

WE R E it not the reproach of our times,:

to have had men advane'd to Courts of

Judicature, for other merits, befides Integrity and
Learning in the Laws of their country ; it might
fetm a great piece of vanity in me, to anfwer a
Book ftamp'd with the name and authority of a

Chief-Juftice.

Yet, perhaps, I might be thought not without

caufe to take this as my more immediate Province ?

having been the firft of the profeffion who ventur'd

in publick companies to fhew, how wofully that

innocent Book-cafe 2 Hen. VII. in relation to She-
riffs, has been miftook, or wrefted to ferve for co-

lour to that hafty Judgment in Sir Edward Haks's
feigned cafe.

Wherefore, how needful foever the Chief-Juftice

may find it, to make proteftations of his fincerity

vid. Account p. 616. this may fuperfede any fuch from
me. Nor would I willingly call his a proteftatiora

contrary to apparent fact (efpecially confidering

that weaknefs of Judgment manifefted by this de-

fence) did he not give too great occafion for it. r.

From the large fteps which he took to precipitate,

and, as I am well affured, to follicit that refolution.

2d. The manner in which he delivered it, widely

differing from what he now prints. 3. The unfair-

nefs of his prefent quotations. And, 4. The unhap-

pinefs,, not to fay worfe, of thofe inftances which,

he is pleafed to give of his fincerity.

I lhall not difpute, or repeat his Lordfhip's ftate

of the cafe: but the queftion upon it being, Whe-
ther the King may by his prerogative difpenfe with

the Statute, 25 Car. II. cap. 2. requiring all perfons

in any office under the King, totake the tcft againft

Popery, I (hall enquire,

1. Whether thofe Books, which he relies on as

authorities for his Judgment, give any colour to it-

2. Whether, admit they did, they would coun-

tenance the refolution as he delivered it.

3. Whether thofe Inftances which he offers of his

fincerity, may reafonably be taken for fuch.

4.. Whether he in any meafure clears himfelf

from the imputation of being highly criminal.

His Lordfhip, like a mafter- difputant, begin?, as

he thinks, with a definition of a difpenfation, which-

he fays, Account, p. 617. is given by the Lord
Coke * : Difpenfatio mali prohibiti eft de jure Domino
Regi conceffa, propter impojjibilitatem pravedendi dc

omnibus ; & difpenfatio eft mali prohibiti provida re-

hxatio, utilitate, feu neceffitaie penfatd.

Where, I muft fay, he very unlearnedly clogs

the definition of a difpenfing power, with the per-

i'on



1 686. for not taking the Oaths of Supremacy
y Sec. 63 z

fon in whom 'tis fuppofed to be lodged : nay;

and the reafon too why it fliould be fo, which nei-

ther the Lord Coke, nor common fenfe, gives him

any warrant to bring into the definition. However,

it feems, according to this, a difpenfing Power, in

fome cafe or other, is vefted in the King ; which

yet is far from proving any thing to his purpofe :

for either the King may in all cafes difpenfe as to

particular perfons, and then his diftinction of malum

prohibitum, v. p. 617. and malum in fe, falls to the

ground; or elfe it reaches Only to.thofe cafes, in

which the judgment or flattery of judges have af-

cribed it to him;

.

He adds out of the Lord Coke (p. 61 7.) 1 1 Rep.

f. 88. as an enlargement upon what he calls the de-

finition, Inafmuch as an AH of Parliament, which

generally prohibits any thing upon a penalty that is po-

pular, or only given to the King, may be inconvenient

to divers particular perfons, in refpeel of perfon, time;

er place ; for this purpofe the Law gives a Power to

the King to difpenfe with particular perfons. Where
the Lord Coke manifeftly reftrains the penalty, to

fuch as is given the King as Head of the People,

upon which account only he calls it popular : nor,

indeed, can be thought to take in what is granted to

any fubjecl: that will inform ; it being mentioned

without diftinction, whether before or after an In-

formation commenced.
And that the Lord Coke's words here, 7 Rep. f

36. ought not to be reftrained farther, is yet more
evident; from the cafe of Penal Statutes, on which

Sir Edward Herbert's mif-reprefentations will occa-

fion my more particular Remarks.

As Sir Edward, considering what intereft he has

ferv'd, may be prefumed fomething converfant with

Priefts and Jefuits, he might, among others of lefs

ufe, have confulted the learned Suarez*, who after

the definition, which he makes to be Legis bumana
relaxatio, in a diftinct Chapter fhews, with whom
the ordinary power of difpenfing (which he diftin-

guifhes from that which is delegated) is lodged,

where he fays, ib. c. 14. f. 395. Certum efteum ha-

bere ordinariam poteflatem difpenfandi, qui legem tulit :

And he gives the reafon, Quia ab ejus voluntate &?

poientia pendtt. So that none can have this power;
but he, or they who are vefted with the legiflative

exclufive of others, or fuch as have it delegated

from thence. That the King has not the legiflative

exclufive of others, is what I have formerly proved

at largeT ; and it lies on the other fide to (hew, that

the difpenfing power has been delegated to him.

Yet-thus much be faid on the contrary.

Firft, That the King could not in law be pre-

fumed to have exercifed fuch a power by himfelf;

for that the ancient law provided, that he fhould

have a Council chofe in Parliament, who (as the

Charter affirm'd to be declaratory of the ancient

law, and fworn at the coronation of Hen. 3. has

it J) were fworn quod negotia Domini Regis y Regni

fideliter traclabunt, & fine acceptations perfonarum

omnibus jujlitiam ex'hibebunt : and that it was account-

ed the Law long after that, appears by the impeach-

ment of Roger Mortimer, 4 E. 3. part of which

was, that Whereas it was ordained in the Parliament

next after the King's Coronation, that four .Bifhops,

four Earls, andfour Barons, fhould ftand by the King,

Pur luy Counfeiller; without whofe affent Nul gros

Bufogn ne fe Feuft : neverthelefs Mortimer would
undertake to manage all by himfelf, accroaching

royal Power ||: And it is eafily to be fhewn, that

fuch a Counfel was in ufe, or continually infifted

On, as the right of the Kingdom, from the time of

the Charter, confirm'd 28 Hen. 3. till the end of

the Reign of Hen. 6.

2. A Power to grant non obffanle's to Statutes,

could not have been a right in the Crown at com-
mon law ; for we have clear proofs of its odious

and condemned beginning from the fulphureous

fountain of Rome, as an honeft popith lawyer con-

fefs'd with ,a deep figh. 35 Hen. 3. This non ob-

Jlante Matthew Paris calls, a deteftable addition a-

gainft all Reafon and Juftice : And when, the year
after, King Henry urged the example of the Pope
for non obfiante's, the Prior of Jerufalem fays, God
forbid you fhould ufe this unpleafant and abfurd word j
as long as you obferve Juftice you may be King, and as
foon asyou violate it, you will ceafe to be King ; which
(hews how little foundation in law it then was thought
to have •, and what the whole Nation thought of
the Pope's ufe of it, may be feen at large in Mat-
thew Parts, and Mr. Prynne's Animadverfions on
the 4th Inftitute §. ,

Farther, the reafons given why the King ought
to have this power, fail here upon many accounts.

t. In that the intereft of the whole; of which the
Legiflators are the bed Judges, when they make
the law without exception, ought to outweigh all

private inconveniences.

2. The Law has provided a more certain and
equal remedy j having taken as fufficient care for
the meeting of Parliaments, once a year at leaftj

and I may fay, ** fitting too, as it has for the fit-

ting of the common Courts of Juftice ', as appears
from the feveral Statutes in print, and others in the
Rolls, which avoid the common Cavil upon the
words, oftnerif need be.

And thefe were, like, the famous triennial Act,
provifions for the greater certainty of meeting fo
often at leaft, but no receffions from the old law ;
which, as appears both by the Mirrour, and the
life Of King Alfred i\, was for. the great Council
to meet twice a year at London.

3. The great reafon afligned in the Latin quo-
tation from the Lord Coke, propter impoffibilitatem
pravidendi de omnibus particularibus, which is after
diftinguifhed, as to perfon, time, and place, can
by no means be applied to the cafe in queftion :

For, 1. The law was made but very few years
before their Lordfhips refolution, and not grown
more inconvenient by length of time, to any

par-

* Suarez de Legibus,lib. 6. cap. la.fol. 384. ib. Cap. l\> fol. 395. f V. Jus Angl. ab Antiquo, I3jani. Angl.fa. nov.
X Vid. Mat. Par. de anna 28 H. 3. So Rot. Par. 42 H.J. m. 4. m. 10. V. Jan. An. fa. Nov. p. 244. Rot. Par. 4 E. 3.'

||
Vid. Rot. Par. 5 E. 2. fyley pi. pari, f.317. Rot. Par. 8 M. 2. ». 35. ±E. 3. n. 16. 1-jE. n. 12. Waljingbam, f. 243. Vid

Knighton, the ift Art. againft R. 2. /. 2747. V'd - eliam 5 H. 4. a. 37. 1 1 H. 4. n. 15. I H. 6. n. 16. 24. 30. 1 1 H. 6 r.
17"

31 H. 6. n. 38. Vid. Rolls Ab. 2 part 179. Mat. Par. ed. Tig./. 784. Vid. Mat. Par. f. 827. illepidum.
'

§ Prjnn's Animad./. 129, 130. Vid. itiam Sir John Davis's Rep. f. 69. b.
** Vid. Mod. ten. Pari. Parliamentum feparari non debet, dummodo aliqua Petitio pendeat indifcujja <vel ad minus ad quam non

fuit detirminalum refponfum ; & ft Rex contrarium permittat, perjurius eft. As I find it in an ancient MS. of the Modus. Vid.
etiam 4 lnjl.fol. it. Vid. 50 E. 3. a. 177, 178. 1 R. 2. 9;. This is acknowledged for Law in the King's Name, 2 R. 2. n 4.

t+ Vid. Spelm. Vit. .El/redi,/. 115. Mirrour, p. 282, Where 'tis pla«d a^iong the abufes of the Law, That Parliameott
are not held twice a year.



6 32 39- The Tria/ of Sir Edward Hales, Jac. IT.

particular perfon, than it was at the making of the

Aft. 2. The law-makers had in their immediate

profpeft every particular perfon of the Romijh com-
munion ; and the time when, and place where the

danger would happen, if any fuch were commif-

fioncd.

Let us now fee what help he can have from his

fecond quotation from the Lord Coke, which is 7
Rep. fol. 73. But he intends, I fuppofe, fol. 37;

and would hare it believed, that it wjs the opinion

of all the Judges in England, 2 Jac. 1. that the

King may difpenfe with any particular perfon, that

he (hall not incur the penalty of the Statute, tho'

it be an aft made pro bono publico ; and that this is

a truft and confidence infeparably annexed to the

royal perfon of the King, Account, p. 617. In which

1. He again overthrows his diftinftion of malum in

fe, and prohibitum, making that power at large, in

relation to any Statute pro bono publico. 2. He ma-

nifeftly perverts the Lord Coke's fenfe, whofe words

are, 7 Rip. fol. 36. When a Statute is made pro bono

publico, and ibe King, as head of the Commonwealth,

and the fountain of Jufiice and Mercy, is by all the

Realm trufted with it -, this is a truft and confidence

infeparably adjoined and annexed to his royalperfon, in

f high a point of Sovereignty, that he cannot transfer

U to the difpojition or power of any private perfon, or

to any private ufe 5 for this was committed to the King,

by all his fubjecls, for the publick good, &c. But

true it is, that the King can upon any caufe moving

him, in refpeel of time, place, or perfon, &c. make

a non obftante to difpenfe with any particular perfon,

that he fhatt not incur the penalty of this Statute.

Where the fole queftion was, of transferring

over a penalty granted to the King, as entrufted by

all the Realm to fee the Statute put in execution, by

inflifting the penalty. This truft is adjudged infe-

parable, and not to be transferred over ; but that

however the King may difpenfe with the penalty

granted to himfelf: upon which, I muft fay, our

Chicf-Juftice has made a very foul ftretch ; for

what is this to the informer's parr, Concerning which

the queftion before him was ? But furely there is a

mighty difference between thefe two propositions

:

" Where the fubjefts have entrufted the King with

" a Statute made for the publick good, this truft

" is infeparable, and cannot be transferred to ano-

" ther: but the Statute fo entrufted, may be dif-

" penfed with-," which is all that is to be gathered

from my Lord Coke : And this, " Tho' an Aft
" be made for the publick good, yet the King
" may difpenfe with it, and this is a truft and con-

" fidence infeparably annexed to ths royal perfon

" of the King;" which is Sir Edward Herbert's

perverfe comment. In fhorr, Lord Coke fays,

Where the King is entrufted with the execution of a

Statute made for the publick good, he may difpenfe with

that Statute. Sir Edward Herbert fays, he may dif-

penfe with any Statute made for the publick good. Up-
on which 'cis to be obferved, that the queftion in

the Lord Coke, was not of difpenfing, but granting

over the penalty ; which penalty, he fays, is not

to be transferred over : the other would make it of

difpenfing, and that that power is infeparable, and

not to be transferred ; fo apparently changes the

ftate of the queftion.

His next ftep is to the Year-book of H. 7. /. it.

12. in which he leaves us to feek the year, which
11. This he calls the firft, and great cafe which

King's difpenfing power is

&
is

he cites, wherein the

defcribed and limited.

" There is a diverfity, fays the Book Account,
" {p. 617.) between malum prohibitum, and malum in
" fe; as a Statute forbids any man to coin money,
" and if he does, he (hall be hanged ; this is malum
prohibitum : For before the Statute, coining mo-
" ney was lawful, but now it is not fo, and there-

fore the King can difpenfe with it. So if a man
" (hip wool in any place but Calais, it is malum
" prohibitum, becaufe it is prohibited by Aft of
" Parliament. But that which is malum in fe, the
" King, nor no other perfon can difpenfe with : as
" if the King would give a man power to kill ano-
" ther ; or licenfe one to make a nufance in the
" high-way, they were void, and yet the King
" can pardon thefe things when they are done."
Upon this cafe 'tis obferVable, that the power of dif-

penfing is here afferted in relation to things, and not
pcrfons : wherefore according to this, taken in Sir

Edward Herbert's latitude, the King may grant dif-

penfations to all in general, where the matter is on-

ly malum prohibitum : Whereas he himfelf owns,
that the nature of a difpenfation is particular, and
given to particular perfons by name. 2. Many
things in Magna Charta, nay the moft, are but mals
prohibita : and fo Magna Charta itfelf may bedif-
penfed with : when he himfelf owns, that the King
cannot difpenfe with one tittle of Magna Charta :

And methinks he could not but obferve this contra-

diction. Wherefore the rule there, admit it were a
Judgment in law, as it was not, being only fpokea
obiter, by one of the Judges *, can be applied only

to fuch cafes as are there cited. The firft is that of

coining money, which goes upon the ground in

Moor's Reports f, where 'tis faid, that fuch Statutes

as give a Prerogative may be difpenfed with : And
that of (hipping wool at Calais, the King's Staple,

is of the fame nature •, and both fufficiently (hew
the diftinftion of malum prohibitum from malum in

fe, to relate barely to fuch things as become evil by
accident, as they are againft an accidental preroga-

tive : which no way interferes with the rights of
the fubjefts in general, or particular.

And I much wonder that Sir Edward Herbert

fhould cite my Lord Vaughan, in the cafe of Thomas
and Sorrel, as confirming what h; would infer from
the Year-book, when Lord Vaughan fays, fol. 332.
That old Rule has more confounded mens Judgments
on the fubjeSt, than reilified them ; and fol. 333. him-
felf denies that the King can difpenfe with every ma-
lum prohibitum by Statute, tho' prohibited by Sta-

tute only.

Oh, but my Lord Vaughan (hews, that a Difpen-

fation doesjw dare ; and makes the thing prohibi-

ted to all others, lawful to be done by him that has

it. Does he fay this of every malum prohibitum ?

By no means : Wherefore we muft apply it to the

cafe then in queftion, which concerned wine- licen-

ces ; about which the King had a Prerogative by

ftatute law : and the difpenfing with that, falls

within the rule in Moor J, agreeing with the Lord
Coke, in the cafe of penal Statutes \\. Yet even thus

much was a point gained by the Prerogative, fince

the ift of H. 7. for it is then made a doubt before all

the

,
* Chief- In flice&ru.v, n H. j.f. 12. 2.

f Moor's Rep.f. 7 1 1). Indeed the Book fpealcs alfo of difpenfing with Statutes, reflrr.ining the Prerogative ; but that

cerns not the Inftances here of things forbid ths Subjeft for the limitation of that Power, md. infra.

X Sup.f.jl^. || 1 Rep-f. 36,6.

con-
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the Judges of England, in fhe Exchequer-Chamber,

and adjourned over for the difficulty"*, Whether the

King could licenfe the Ihipping wools elfewhere than

at Calais ; one of the vi-ry instances which Sir Ed-

ward Herbert relies on : And Chief-Juftice Huffey

was pofitive, that the King could not licenfe ; tho'

indeed the Chief-Baron, and Tome others, held as

Finettx did afterwards. Wherefore no body of lefs

affurance than our Chief-Juftice can fay, from thefc

Cafes refill ts this plain fyllogifm :

Whatever is not prohibited by the Law of God, but

was lawful before any AB of Parliament made toforbid

it, the King by his difpenfdtiqn may make lawful again,

to that perfon who has fuch difpenfation, tho' it conti-

nues unlawful to any body elfe, &c. Ace, p. 617. In

which, if we grant his major, I will own, the con-

clufion to bring it to Sir Edward Hales's cafe, is not

criminal. Yet the propofition is fo pernicious, ftri-

king at the very foundation of our Government, that

if there were a refolution, inftead of an extrajudicial

opinion, giving that countenance which even that

loofe opinion does not ; yet it ought to be rejected :

For if all Acls of Parliament contrary to Magna
Cbarta are void, as fome have held, I am fure much
more fo would fuch Refolutions of Judges be. And
that fuch an one would be contrary to that Great

Charter, is evident : for no man can fay, that all

things prohibited by Magna Charta, are prohibited

by the law of God.

To come to Sir Edward's next great cafe, as he

calls it, Ace p. 6 1 8. but indeed the only one which has

coloured the refolution to the world
; which is that

2 H. 7. Notwithstanding his promife, he, p. 617. has

not been fo fair to give the words of that cafe, or fo

much of them as is material, left every body might

judge of how little ufe it would be to him ; nay,

left men fhould be for fatisfying their own eyes, he

has not directed to the folio.

The Engliflo of the material part is thus f : "In
" the Exchequer-Chamber all the Juftices were fhewn
" for the King, how King Edward the. fourth, by
" his Letters Patent, had conftituted the Earl of
" N Sheriff of the fame County ; and had
" granted the faid Earl the office of Sheriff of the
" faid County for the term of his life, with all the

" other offices tended, thereto belonging ; ren-

" dring to the King at his Exchequer, annually,

" 100 /. 'without any account, or any other thing

" to be given for it, &c.
« Now, 1. Whether this Patent was good? And

" alfo, 2. How this Patent fhall be intended ? were
" the points in queftion. And as to the firft point,

" the Juftices held the Patent good ; for it is a

" thing which may well be granted for term of life

" or inheritance : as divers Counties have a Sheriff

" by inheritance ; and this commenced by a Grant

*s of the King. Then was fhewn a Refumption

:

" and then was fhewn a Provilb for H. Earl of N.
" fo that the Patent remains in its force. Radcliff
" fhews the Statute of 2S E. 3. f. 7. and 24 E. 3.

* l
c. 5. That no Sheriff fhall be more than one

" year, &c. altho' he had a non obfiante. And not-

" withftanding this, that the King fhall always have
*• his Prerogative, as of the value and certainty of
" the land, and other things granted by the King,
" and of wools fhipped, and of Charters of mur-

Vol. VII.

" der, and many other cafes where the Statutes
" are, That Patents that want thefc things fhall be
" void ; yet the Parents are good with a non ob-

" flante : But without a non obfiante the Patents
" are void, by reafon of the Statutes. So here the

" Patent, with a non obfiante, &c."
This is all that is (aid in the Book upon the firft

point, upon which it is obfcrvable,

1. By the Book it would feerii, that this Radcliff

was but a Serjeant at Law ; for at the end of the

cafe Brian Jttjlice demands of Brian Radcliff, &c.
Yet indeed I find upon fearch, that he was a liaron

of the Exchequer.

2. What Radcliff fays, is after the refolution of

the Judges is over, and no way influenced that.

3. Whereas Sir Edward Herbert fays, the refolu-

tion was upon 23. H. 6, c. 1. Radcliff, who fhould

better know the fubject of debate, difcourfes only

concerning the Statutes, 28 E. 3. c. 7. J and 12 E,

3. c. 5. which are barely prohibitory, without any

mention 0$ non obfiante's, or any avoiding or difabling

claufe. Indeed Radcliff, it being upon a fudden

difcourfe, as the Book fhews, miftakes the Statutes,

as if they had fuch claufes: and Brook\\, who cites

part of the Patent, which it feems he had feen, fays,

there was in it a non obfiante to the Statutes 28 E.

3. c. 7. and 12 E. 3. c. 9.

Fitzherbert ** indeed fays, 7?. objected the 23 H.
6. but for that fit liberjudex.

4. But above all, tho' our Chief Juftice calls

them the Judges enemies, Ace. p. 618. who fay, the

point of non obfiante is not refolved in this cafe,

which he calls confidence; and that they may as

well deny one of the ten Commandments : 'Tis

manifeft beyond contradiction, that the refolution

ended at iffint que le Patent demurr en fa force : af-

ter which comes Radcliff's difcourfe, and the refo-

lution went upon two grounds.

1. That this was a thing grantable for inheritance,

or for life ; which if it were, it could not be pre-

fumed to be touched by the prohibitory Statutes

:

And befides, if the queftion had been upon the

other, the cafe had been an exception out of the

Statute ; for the § Statute excepts fuch Counties in

which divers of the King's Liege People be inheritable

to the office of Sheriff at the making of the Statute ;

and alfo fuch perfons who have Ejlate of freehold in

the office of Sheriff, at the making of the Letters Pa-
tent made to them of the office of Sheriffs, csV. Now
whether this were really a County fo inheritable, or

of an Eftate of freehold, at the time, or no, is not

fo very material ; being at leaft it was fo look'd

upon by the Judges, nay, and by the Parliament

too, as will appear by their fecond ground.

But that this County was fuch an one, I take to

be alfo true in fact : for it is to be confidered, that

this was the County of Northumberland f4-, which

was a Palatinate ; upon which reafon this, with

other Counties under it, was left out of the Survey

in Doomfday-Book, as being penfttationibus liberi

:

This Palatinate comprized Cumberland and Wejl-

morland, among other Counties ; in the laft of

which, the Sheriffwick is at this day enjoyed in fee.

Indeed Northumberland came foon into the Crown,

as early as the time of William the Second, upon
the rebellion of Mowbray, conftituted Earl there-

M m m m of

» 1 H. y.f. 2. b y 3. d.

|| F. 7. Z-Brooih Patents, r.

f+ Vid. Camb. Brtt.f. 115

f 2 H. y.f. 6. b. fcf 7. a. % It fliouldbe c. g.
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** Filz Ab. tit. Grant, n. zz. § 23 H. 6. c. i

VitL DuciiakU Baron, f. 2. Brompton, a./. 779. ad 798. dt Regno Nert '
1
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of in the time of William the Firft : But the autho-

rity in law is much clearer, that this Sheriffwick, if

ever held in fee, would remain in the Crown as an

inheritance in grofs, and was not merged, than any

Sir Edward Herbert has produced on his fide : for

which we may obferve the rule taken in the Cafe of

the Abbot of Strata Mercella, 9 Kep. f. 25. b. which

is this : " When a Liberty, Franchife, or Jurifdic-

" tion vvas at the beginning erefted and cieated by
" the King, and there was no fuch Flower in the

" Crown before ; there by the acceffion of them
" again to the Crown, they are not extinft.

Where inftances are given of the cafes of Mar-

kets, Hundreds, and Earldoms ; nor can any one

fay, that Sheriffwicks are ancient Flowers of the

Crown : But more direft ly to our cafe, is that be-

tween Sir Robert Atkins and Robert Holford*, which,

tho' not in our Books, is well known. The Cafe

was of the Grant of the Seven Hundreds of Ciren-

cefter, with the returns of Writs to the Abbot and

Convent of Cirencejier : This came to the Crown by

the diffolution of Monafteries, 31 H. 8. but yet that

it was not merged thereby, but remained as an inhe-

ritance in grofs, without the help of any Statute, was

the opinion of the Great Hales, then Chief-Baron,

and of two other Barons, Windham and Turner.

Part of Hales's words, as I find them excellently

well reported, and full to this point, are:

" Such Hundreds as were anciently fever'd from
" the Counties, and come again to the Crown by
" efcheat or forfeiture, werefometimes, but rarely

" committed to the Sheriff, and rejoined to the

" County, but for the moft part kept as diftinft :

" Ret. Brevium, and the Hundred to which it was
" annexed, without an aftual and fpecial re-annexion

" to the County, remains in the King in grofs ; for

" the Ret. Brevium is a thing created de novo. Sup-
" pofeit were a Court of Jurifdiftion meerly created

" by the King, and the Hundred itfelf, tho' ancient,

" yet by return to the Crown it is not merged or

«? annexed : This I know in the cafe of the Courts
" belonging to the Honours of Gloucefter and Here-

*S ford, that came to H, 5. by marriage of a co-
" heir, it is ftill in ejfe."

This were enough to Ihew, that the Judges refo-

kition 2 H. 7. had a better legal foundation than"

what Sir Edward Herbert would fuggeft.

2. But then, befides that, there was another

ground mentioned in the Book, which was, That a

refumption was fhewn before the Judges ; and then

was fhewn a Provifo for H. Earl of N. and fo (fays

the Book) the Patent remains in its force. This re-

fumption was an Aftof Refumption 1 H. 7. and if

this Act provided for that Earl's Grant, as the Judges

it feems thought it did, who can doubt but the

Grant was good ? The Aft of Refumption is to be

feen upon Record, Rot. Pari. 1 H. 7. part 2. It

is a refumption of Grants made by Edward the

Fourth ; and among others of the Tefts, that is,

Gifts of offices: The Provifo runs thus

:

" Provided always, that this Aft of Refump-
" tion, or any other Aft made or to be made in

" this prefent Parliament, be not in any wife pre-

'' judicial or hurtful to the feveral Grants and Let-
" ters Patents made to Henry Earl of Northumber-
" land, t£c." Which indeed does not make good
any void Grant, but fuppofes all the Grants to him
to be good in Law ; nor would the Judges difpute

their fuppofal.

I admit with him, Ace. p. 61 S. that Fitzberberi

fays, and that truly, that the Patent was adjudged
good; but the realbn he gives agrees with what I
have fhewn : his words are, for fuch a thing may be
grantable for Inheritance, or for Life. And then I
am fure that the Statute dors not fay exprefsly, the
Patent fball be void, tho' Sir Edward affirms that it

does. Vid. Ace. p. 6 1 8.

Obj. It may be objected, that the exception in

the Statute relates to eftaies in the fubject 5 but if

this' were an intereff in grofs in the King, that ic

could not be taken from him without exprel's words
cannot be denied me.

What he cites from Plowden, Ace. p. 618. can be
of no more fervice •, for he only fays, there it is held

and I agree it is held by Radcliff, Ace. p. 618. with
a miftake of the Statute, That the King can grant
a Sheriffwick for more than a year : Yet whereas
he magnifies this as cited by Plowden, who, as he
fuppofes, well underftood the fenfe of the Year-
book :

It does not t appear that it was Plowden, but one
who was of Counfel in the cafe for the Defendanr,
who mentions this.

2. He mentions it only as a Cafe in Fitzherbirt,

Plowden, f. 502. without referring to the Book, 2
H. 7.

But the fecond point, raifed before the Judges, 2
//. 7. which occafioned the main debate in that cafe
as appears by the Book, fhews, that the refolution

could not be upon the point of Prerogative •, for

they queftioned whether the King could difpenfe

with his own profit: And all the Judges, except
Brian and Catesby, held, that the Patentee fhall ac-

count for the green, wax, and other things, notwith-
ftanding the claule of abfque reddendo computum:
But the debate concerning other things arifing upon
that fecond point, was adjourned ; the firft refolved

upon the grounds above.

Tho' hitherto there is no Proof, that any one of
authority in the Law has taken the Book, 2 H. 7. in

Sir Edward Herbert' fenfe, which yet would be of
no moment, if they were exprefs, being the Book is

to be feen, and clearly otherwife ; yet he thinks my
Lord Coke will bear him out, and to this purpofe
he cites two places : one, where he fuppofes that

the Lord Coke not only authorizes this fenfe of the
cafe, but afierts the Prerogative, Ace. p. 618. in

much higher terms than they would prefume to do :

and by the fecond he would have it believed, that if

the Lord Coke be a faithful Reporter, all the Judges
of England took that cafe in the fame fenfe.

The firft is the cafe of cuftoms, 24 Eliz. which
is pregnant with many objeftions againft its being of
any force in this cafe.

1. The Book, 12 Rep. f. 17. is of fufpefted au-
thority, being printed in the late times, and what
the Lord Coke never owned, or thought fit to print

in his life-time.

2. This comes foifted in among cafes in the time
of King James, without any parallel cafe which
might occafion the placing of it there.

3. It was when the Lord Coke was but a young
Reporter, it being ten years before he was King's

Sollicitor §.

4. It is not only no point in queftion relating to

the cafe where 'tis cited, and fo extrajudicial, but

wholly foreign to it : For the queftion was, Whe-
ther goods fold before they were landed, were to

* Sir Rob. Atkins, v. Rob. Holford ia Scacchario, Hit. 22^23 Car. 2. Vid. Rep. penes doSiJJimum Domhmm Ward.
\ Gremlin, v. L'evefjue de Lincoln. § Was made Sollicitor 16 June, 34 Eliz. Dudg. Chron. Series,/. 59.
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jjay cuftom within the Statute I Eliz. c. i r. Where-

fore being barely a memorandum of a young Re-

porter, no way occafioned by what went before, it

cannot poflible have any weight.

5. The fancy'd reafon here given why the King

may difpenfe with the Statute of Sheriffs, is none at

all : for whereas it fays, 12 Rcp.f. iS. That the King

has a fovereign Power to command any of his SubjetJs

to feme him for the publick weal,, and this folely and

infeparably annexed to his perfon ; and this royalpower

cannot be re/trained by any AH of Parliament: There

is no authority cited for this, but the cafe 2 H. 7.

which, as appears to any body that reads it, neither

has that realon been mentioned lb much as by any

one Judge, nor in the leaft goes upon the point of

the prerogative. Be fides, it the King can command
any fubjedt to ferve him for the publick weal, either

he is to be Judge, or the Laws : If the latter, then

no perfon not qualified by law is obliged to act

;

nor tho' qualified, to do any thing forbid by the

laws: If the former, as the words imply, then the

King's commands may be pleaded to juftify any ill

minifter who has rendered himfelf obnoxious to the

laws. But that this cannot be, is fufficiently evinced

by neceffary examples in all ages. And this, by the

way, may fhew how falfe, as well as pernicious,

that doctrine is which tells us, that I'^wia. in the

New Tefiament, always fignifies the authority of a

Perfon, not of a Law. Or, as another has it to the

fame purpofe, By higher Powers, it is evident, we
are to underjtand the perfons of fovereign Princes, or

Governors, not the Laws and Conftitutions, as our

Republican Dollors pretend.

Of the fame batch is another memorable pofition,

That the King's moft illegal Acls, tho" they have not the

authority of the Law (for indeed, to fay they have,

would be a blunder with a witnefs) yet they have the

authority of fovereign Power. Some will fay, that

this is qualified by what follows, Which is irrefiftible

and unaccountable : as if the King had this power
only fo far as it is irrefiftible and unaccountable.

Whereas it is evident the propofition is entire before,

being the medium whereby he would prove, that

the King's illegal Acts are not inauthoritative ; in

proof of which medium, he afterwards affirms,

that the fovereign Power which made the laws, and

can repeal and difpenfe with them, is infeparable

from the Perfon of the Prince.

Reduc'd to a Syliogifm, it runs thus; The au-

thority of fovereign Power is irrejiftible and unaccoun-

table; but the King's mofl illegal AtJs have the au-

thority offovereign Power. . This is an entire propo-

fitiun, upon which he concludes, Ergo, the King's

moft illegal ails are irrefiftible and unaccountable. This

affumption he goes on to prove from the fuppofition,

that fuch a Sovereign Power as he defcribes, is infe-

parable from the perfon of the Prince; upon which,

or the like Doctrine, another raifes this comfortable

ufe : In all fovereign Governments (and fuch he at

large endeavours to fhew England to be) SubjetJs

mufl be Slaves as to this particular ; they muft trufi

their lives and liberties with their Sovereign.

But for the honour of our Gown, this may be

faid, That fuch hereticks never appeared among
lawyers, till Divines began firft to wreft the laws

and fcriptures to their own damnation. But as the

former quotation out of the Lord Coke can do Sir

Edward Herbert no fervice, upon the reafons above

fhewn ; much lefs can the other, which is one of Sir

Vol. VII.

* Vid. Archbp. jlblot's Exceptions to Siitbo"p'i Serm. Rufbw
f 7 Rep.f. 27. Vid. Vaugb.f, 286.

Edward's ufual perverfions : He tells u?, Ace. ante

p. 619. That it is refolved by all the Judges (if my
Lord Coke be a faithful Reporter) that it is agreed

2 H, 7. that the King may, againft the exprefs pro-
vifion of the Act 23 //. 6. difpenfe with that Act

;

for th.it the Act could not bar the King of the fei-

vice of his fubjects, which the law of nature did give

unto him. He adds, This isreported (un/efs my Lord
Coke had a mind to deceive the fucceeding Judges,
and draw them in to give pernicious opinions) as the

fenfe of all jhe Judges of England, in King James'f
lime, in the Exchequer -Chamber. Whereas the Lord
Coke, on purpofe to prevent fuch an abufe of his

words, fays in the beginning of the Cafe, 7 Rep.f.
4. " I fhall give no juft offence to any, if I chal-
" lenge that which of right is due to every Repor-
" ter ; that is, to reduce the fum and effect of all

" to fuch a method, as upon confideration had of all

" the arguments, he himfelf thinketh to be fitteft

" and cleareft for the right underftanding of the
" true reafons and caufes of the Judgment, and
" refolution of the cafe in queftion."

Upon which it is evident, that if any one of the

Judges mentioned this, the Lord Coke is a faithful

Reporter ; but had he been filent as to this matter,

no man could fuppofe, that fuch a tedious argu-

ment as that in Calvin's cafe was the refolution in

which the Judges concurred in every expreffion.

But Sir Edward Herbert's own eyes might, and
ought to have fatisfied him, that the Judges 2 //. 7.

gave no determination upon the 23 H. 6. nor does
the Book fay, that fo much as any one perfon fpoke
to that Statute, or mentioned the reafon devifed in.

Calvin's cafe ; For that the Acl could not bar the King

of the fervice of his Subjecl, which the Law of Na-
ture didgive unto him. Nor could Sir Edward chufe
but know the abfurdity of that ground : for accor-

ding to that, all ought to be left in the ftate of na-
ture, as it was before any law made ; fo that not
only any perfon might act, tho' prohibited by fubfe-

quent laws, but he might act any thing forbid by any
pofitive law ; which would make a mad world.

And this would come of a natural allegiance due to

the perfon of a King, without refpect to the laws

of his Government*. And the refolution of the

Judges in Calvin's cafe, is quite contrary to this

fuppofal ; for it is there refolved, That they who
were born under King James's allegiance, before he
had the Crown of England, were aliens here, not-
withftanding that acceffion -f.

But my Lord Coke is fo far from giving any real

countenance to fuch a refolution, as that in Sir

Edward Hales's cafe, that he, in concurrence with
all the Judges of England, is exprefs to the con-
trary ; for in relation to the Court of Admiralty,
he and the reft of the Judges declare, 4 injl.f. 135.
" That the Statutes of 1 3 R. 2. c. 3. 15 R. 2. c. 5.
" and 2 H. 4. c. 11. being Statutes declaring the
" jurifdiction of the Court of the Admiral, and
" wherein all the fubjects of the Realm have into
" reft, cannot be difpenfed with by any non obftan-
" le." Nay, he gives another refolution of Judges,
tho' not fo folemn as the former ; yet what he fays
is warranted in the Books, and the refolution comes
up to our cafe in terminis, 3 Injl.f. 154. his words
are, " When an Act of Parliament is made, that
" difabled any perfon, or maketh any thing void,
" or tortious, for the good of the Church or Com-
" mon- wealth ; in that law all the King's fubje&s

M m m m 2 " have
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" have an intereft, and therefore the King cannot

" difpenfe therewith, no more than with the Com-
" mon Law."

All the chimerical foundation of folemn refolu-

tions being thus deftroy'd, 1 need not concern my-

felf with the vain airy fuperftructure, which mult

vanifh in fumo ; and inftead of the Appeal, What

may be relied upon, iffucb refolutions may not ? Ace.

ante p. 619. I appeal to all mankind, whether our

fenfes are not ftffficient Judges jigainft thefe accidents,

fubfifting without any fubject,meer tranfubftantia-

tion nonfenfe ! Such are reafons devis'd for a re-

folution which never was to be feen.

But we are told, That befides the authority of

the cafe, we have conflant practice that this Statute

has been difpens'd with ever fince ; and if it were

not fo, the confequences would be dreadful, illegal

ConvicJions,&c. Ac. ante p. 6 19. But to this I fay,

1. Afatlo adjusnon valet argumentum, till there

be legal determinations on the fide of the fact

2. The fact cannot be (hewn, for any Sheriff to

have enjoy'd the office for more than one year by

the fame patent.

3. Howewer the confequences would not neceffa-

rily follow*; for we know, even Laws made by

Kings defaclo, have always been look'd on as bind-

in ", and fo have the admittances to Copy- hold

eftates, made by difTeifors, and others without title.

And tho' I love not to lay any great ftrefs upon

precedents of our own time, yet it may ferve to Sir

Edward; and we well know, that notwithltanding

the late illegal choice of Sheriffs in the City of Lon-

don, yet no challenges were allow'd, becaufe they

were Sheriffs defaclo.

That I may not be here unnecefiarily be detain'd,

with what he fays to real or fancied objections ; I

fliall haftefi to his other pretended authorities, and

ihall begin with his laft, as having the moft imme-

diate reference to the cafes above-cited, and which

he feems to be mod proud of : and that is Serjeant

Glanvil's argument, delivered at a conference be-

tween the Lords and Comrhons ; wherein he owns,

that in fuch things as are only mala quia prohibita,

Ace. ante. p. 621. under certain forfeitures and penal-

ties to the King, and the Informer, there the King

may difpenfe. This indeed is more than appears

from any cafe that Sir Edward Herbert has cited, as

I have fhewn above ; yet is no more than what the

Lord Coke faith elfewheret, immediately after he

had denied that power in things ?nade void or tortious,

for the good of the Church or Commonwealth -, in

which he fays, all the King's fubjetls have an Inte-

reft, and therefore the King cannot difpenfe therewith,

no more than with the Common Law.

All that is more in Serjeant Glanvil, relates only

to the nature of thofe Laws, which were then infi-

lled
- upon ; if he went further, it could no more be

an evidence of the opinion of the Houfe of Com-
mons in that point, not being the point put to the

queftion, than his quotation out of Calvin's cafe, is

of the opinion of all the Judges. But the firft part

of his fpeech cannot be itretch'd farther than mala

prohibita had formerly been taken, that is, in rela-

tion to new prerogatives, or at leaft things wherein

thefubjects in general have nointereft vefted in them;

and heexpresfly reftrains it to fuch Cafes, wherein his

Majefiy by conferring grace andfavour upon fame, doth

not do wrong to others ; Ace. p. as it is in my Lord
Coke above, and in Moor 9*, where 'tis held, that

Statutes which give a prerogative, or reftrain the

prerogative, may be difpens'd with ; but not fuch a9

give or difpofe of Interefts. And as to what re-

ftrains the prerogative, not coming within the mala
prohibita, tho' it falls not under confideration here 5

yet we may obferve the difference taken in Lord
Hobart

-f -f-,
where a Statute is made to eafe .the So-

vereign of labour, not to deprive him of power.

In the firft cafe the King may difpenfe, not in the

other.

And I think no man can doubt but the Statute,

25 Car. II. cap. 2. which only requires officers

to take the oaths, and ttft, to difUnguifh them from
Papifts, but difables them that do not take them
within three months, vefis an intereft, not only in

feveral particular ptrfons, who may be reverfioners,

but in all the fubjects in general ; and is of the na-

ture of thofe Statutes infifted on in the Petition of

Right, and prtfs'd for by Serjeant Glanvil, Ace.

ante p. 621. " Not Laws inflicting penalties in

" malts prohibit! s ; but Laws declarative, or pofitive,

" conferring, or confirming ipfo facto an inherent

" Right, and intereft of liberty, and freedom in the

" fubjetls of this Realm, as their birthright, and in-

" heritances dependable to their heirs and pcjlerily"

A freedom, 1 may add, from Popifh fiavery and
tyranny ; Statutes incorporate into the body of the

Common Law, over which, with reverence be it fpo-
ken, there is no trtifi in the King's fovereign power or

prerogative- royal, to enable him to difpenfe with them,

or take from his fubjetls that birthright, or inheritance,

which they have in their liberties, by virtue of the

Common Law, and of thefe Statutes ; I may fay, this

Statute.

And fuch a Statute it is, that no man that wifhes

well to the Proteitant Intereft, not only here, but

thro' Chriftendom, would confent to the abrogating

or impairing the force of it ; without obtaining fucb

Laws for reftoring the ancient conftiturion, both

for the choice of Sheriffs and Counfellors, among
other things, as might more effectually keep out

the Booted Apoftles -, than any other means, next to

the glorious expedition of his Highnefs the Prince

of Orange: whofe miraculous fucceffes are not on-

ly the fubject of prefent admiration, but have been
plainly foretold in paft ages, and will be celebrated

in aft future.

But to return from this fhort digreffion : 'Tis ma-
nifeft that Serjeant Glanvil fpeaks as well of fuch

Laws as are pofitive, as thofe that are declarative;

fuch as confer an inherent Right, as that confirm it ;

and of Statute, as well as common Law, not to be

difpens'd with: fo that he is manifeftly on our fide,

and feems not in the leaft to have exceeded the Lord
Coke, where he makes fo exprefs an exception of

our cafe, from that difpenfing power which he al-

lows. By inherent, the Serjeant can mean no more,

confiderirrg the import of confer, than aclu.;i]y

vefted, and inherent, and infeparable by any leis

power than that from which it was derived. Thus
in relation to thofe prerogatives that have been coun-

ted inherent, and infeparable in relation to penalties,

and the like
||||, the true meaning can be oniyj that

while they continue, they are not to be leparated,

and transferred over to another. Yet no thinking

man

* Vid. Confid. touching the Grand Queft. a. p. 210. to 214. 1 Inft. f. 5§. b.

+ Vid. fupra, 3 Inft. f. 154.
** Moor, fup. f. 714.

4+ Hobart, fol. 146. Vid. Vaughan, f. 57. fpeaking of Lord Hobart's Judgment, which is always accurate for the reafpji

of the Law. Ill
Vid. Lord die's, cap. of Penal-Statutes, 7 Rep. f. 36.
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man will doubt the power of a Parliament, in rela-

tion even to them ; and if they cannot be receded

from in particular, at leaft they may in grofs •,

•when a King does ccdere imperio, or abdicare Reg-

ini»i, which moft prerogative-cafuifts f own may

be, not only by actual cefiion from the Govern-

ment, but by acts amounting to an Abdication,

and fhewing a fix'd intention no longer to treat

his people as fubjects. Nor perhaps could there

be greater evidence of fuch intention, than the

difpenfing at a lump, not barely by retail to par-

" points ; and that no protection, nor other gnnr,
" to any perfon, by our Lord the King, working
" to the contrary, in forbearance of the execution
" of the laid Statutes, be allowable or available to

" any perfon whatfoever in this matter. And if

" any thing be done to the contrary, let it be held

" for null, or void : favingali times the prerogative
" of the King."
The King anfwers, " Let the Statutes thereof

" made, be held and kept." Which is plainly

meant according to their prayer, without the King's

ticular perfons, with thofe Laws which were made impeding the execution of them by any protection,

by- the united wifdom of the Nation to fecure it,

as much as they thought human means could, or

at leaft, the Court would yield to, againft thofe

real dangers, which were in their immediate pro-

fpect. Nor in all probability had this enclol'ure

been laid wafte, if the difpenfing Judges had not

made the firft gap.

As to Sir Edward's fuppofed clear conceflions of

this power from all the Commons of England,

l H. V. Ace. ante p. 620. they are quite othewife

than he reprefents them, nor would be conclufive

to his point however.

In the firft, fays Sir Edward, " The Commons
" r the Statutes for voiding of Aliens out

v of the Kingdom, may be kept and executed;

" to which the King agrees, faving his prerogative,

" that he may difpenfe with whom he pleafes ; and

« upon this the Commons anlwered, that their in-

*' tent was no other."

c 1 Record fays, Sauvant a fay fa prerogative,

" faving to him his prerogative." "Whatever that

v, as*, they declare, they never intended to injure it.

Then it goes on with the copulative and, which adds

new matter, and is difhoneftly left out by Sir Ed-

or other grant to any perfon whatfoever ; and if fuch

grant be, that it fhall be void. Is not this as much
as to fay, (Vid. Ace. ante p. 618.) that no non ob-

ftante fhall make any fuch Grant good ? Oh, but Sir

Edward will tell us, That this fhews that the Parlia-

ment thought the King could otherwife have dijpens'd

with thofe Ails. By no means •, it only argues an a-

bufe crept in (which Matthew Paris fhews to have

been as early as the time of H. III.) ami likely to be

allow'd of by the Judges; but the Parliament would
prevent even that ; and furely the i\ pro-

vide, that a non obflante, or grant to . t.cular

perfon, fhall be void, if they thought the King had

a prerogative to defest-tbis when he pleas'd : much
lefs, when they expfefly pray againil luch an abufe,

can they be 1 ; contradict themfclves, and
in the fame brer it rhey defire that no perfon

whatever may be difpens'd with, yet leave the King
a prerogative to difpenfe with whom he pieafes. The
abfurdity of which reafoning, he might have feen in

that excellent fpeech of Serjeant Glanvil %, which

he himfelf receives as the fenfe of the Commons of
England, affembled in Parliament.

Wherefore the favings in both the Records, Ace.

ward, Et qil purra difpenfer ovefque cex queux luy ante p. 621. can be but general favings, of fuch pre-

plerra, " And that he may difpenfe with whom he rogative as the Kings had, whatever it were : which
" pleafes." Which is an additional grant or li- the Kings, as they began to encroach upon the peo-

cence to that King •, but that this faving is but a ge- pie, or to be jealous of their encroachments, would

neral faving of the prerogative, appears- by the have inferted out of abundant caution, before they

very next Record, which he cites of the fame Par- would yield to feveral Acts. And thefe being Acts

liament.

Sir Edward's words are, " In the fame Parlia-

" ment, when the Commons pray, That the Sta-

" tutes of provifors, Statutes of the fame nature

" with this in our ca(e, (for they were made againft

" the Court of Rome's encroaching jurifdiction in

of Parliament, which could pafs but as the King
confented, the people were forced often to guild the

pills with fuch favings ; but 'twas otherwife of judg-

ments in Parliaments to which no confent of the

King was requifite.

Farther yet, admit the King had a prerogative

" England) I fay, when they make the like prayer, of difpenfing with particular perfons, bjth as to

" that thefe may be put in execution ; being ad- Aliens, and Provifions ; yet there coold no general

" moniflied by the King's anfwer in the former rule be taken from thence, becaufe it would only

" cafe, they themfelves infert in their very prayer, argue, that the fondnefs for Aliens, and fear of dif-

" a faving for this prerogative of the King's, and pleafmg the Court of Rome, had at firft occafioned

" then the King agrees to it." Where he would the referving the power of eafing fome particular

inGnuate, that this prerogative of difpenfing with perfons, without which the Kings would pafs no

particular perfons, is there fav'd ; when the Record Act againft them. However it was, the frequent

is exprefs to the contrary: the words in Engli/Jj complaints of the Commons ||, and Acts made a-

are gainft both the one and the other, fhews that thofe

J Alfo the Commons pray, for the good and Laws were little regarded or executed, and yet that

« profit of the Realm, that all the Statutes made the King had not a prerogative allow'd him, any
" againft provifors, in the times of the moft noble more foF particular perfons, than for all in general.

" Kings E. III. R. II. H. IV. * your Father, Sir Edward has five other trivial inftances of the

" whom God be merciful to ; may ftand in their difpenfing power, which however I fhall not omit.

" force, and may be held, and executed in all One is the difpenfing with the Statute 8 R. II. c. z.

Account,

+ Vid. Grot, de Jure Belli & Pads. Vid. Falkner's Chrijllan Loyalty, p. 544, 54^. fpeaking of the Parijian MafTacre. fefr.

But if ever any fuch ftrange cafe as is propofed, mould really happen in the World, I confefs it would have its great difficul-

ties. Grotius thinks that in this utmoft extremity, the ufe of fuch defence, as a laft refuge ultimo necejjitatis praftdio, is not to

be condemned, provided the care of the common good be preferv'd. And if this be true, it mull be upon this ground, that

fuch attempts ol ruining do iffo fu3o include a difdaiming the governing thofe perfons as fubjefls, and confequently of being

their Prince or King. Vid. Bifhop Bit/on, of' C.hrijiian SubjeB'un, Ed. 1586. p. 280. 1 never denied, that the People might pre-

ferve the foundation, freedom, and form of their Commonwealth, which they forepriz'd when they full confented to have a

King
Rn. Pari. 1 H. V. n. zz.

| Vid. Dr. Stillingjleet againft Crejfy, from p. 426. to p. 451.
X Vid, Serjeant Qlanvu'% Speech, gi.ti P. 20:.
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Ace. p. 619. which requires, that no man fhould

go Judge of Afifize into his own Country : but for

this there is only practice, which has pafs'd fub fi-

lentio, and fo could be of no authority in Law.
Befides, the Statute is barely prohibitory, and does

not render the Patents void if otherwife ; Yet I can-

not fay but an information would lie, tho' there

were a non obftante in the cafe.

The fecond is of difpenfing with the Statute 10

Ed. III. cap. 3. Ace. ante p. 619. which provides,

That whoever has a fardon offeltny, Jhatt find fure-

ties of the good behaviour : of which he fays, as of

the other, That it has been covftantly iifpens'd with

ever fince it was made. But if the practice had been

fo, which he does not prove, it would not avail,

unlefs it had come in queftion judicially, whether the

pardon would be valid to one who had not given, or

at lead tendered fureties. Indeed there is a cafe in

our Books, where the Court did not require fureties,

becaufe of a particular claufe in the pardon difpen-

fing with it : but this was no earlier than 16 Car. I.

*the Judges of which time paid fufficient deference

to prerogative ; but that cafe feems to be not only

prima imprefiionis, and without any reafon given,

but in effect condemned by the reporter, as he fhews

that the Court abus'd their difcretion, if they had

any in the matter : 'twas the cafe of Sir Matthew
Mints, who appear'd to be guilty of feveral mif-

demeanors, for which he deferv'd to be bound to

the good behaviour, committed after the time to

which he was pardon'd.

The third and fourth indances, fcatter'd from the

reft, are of difpenfing with pluralities, and baftards

entring in Pried's orders ; Ace. ante p. 622. which,

ifpoflible, will be lefs ferviceable to him : For,

1. Such difpenfations are never granted by the

King f, but by the Archbifhop ; and the King only

licences, or confirms, the Archbifhop's diipenfa-

tion in unufual cafes.

2. that the King's licence or confirmation in

cafes unwont, as the Statute has it, is of any force,

is owing to the Statute, 25 Hen. VIII. cap. 2 1.

3. Even in ufual cafes, where the Archbifhop
might difpenfe, tho' the King's confirmation be

added, yet unlefs it come in due time, it will not
prevent a lapfe incurr'd upon the Statute 21 Hen.
VIII, cap. 13. againft pluralities; as was adjudg'd

in Digby's cife **, tho' the difpenfation came before

induction. And this comes up fully to one of the

points in Sir Edward Hales's cafe, which our Chief-

Juftice has not been fo fair as in the lead to mention
to be a point in the cafe : nay, quite contrary, he

iuppofes it to be a cafe, Ace. ante p. 623. where a dif-

ability is annex''d as a penally, and that penalty is not

to be incurr'd before legal conviiiion, and where the

King's difpenfation makes the thing difpens'd with law-

ful, and confcquently prevents any convitlion or penalty

at all ; forgetting, that in the very date of the cafe,

he owns there was a conviction before the difpenfa-

tion came. So that here was a dtfability actually

incurr'd, and that upon Record, as appears in the

pleadings; and while that Record remains, there is no
ialfifying of it, tho' in fact the conviction were be-

fore the three months given in the Statute to pre-

vent a difability
-f-f-j ar>d he had no other means,

than either to plead no fuch Record, or to bring his

Writ of Error. Wherefore this difpenfation comes
clearly within Digby's cafe, as being too late, fup-

pofihg otherwife it were valid.

As Sir Edward fhews that he has read Thomas
and Sorrel's, cafe, he might have known another rea-

fon of thefe two cafes, viz.
|]||

" That the King may
" difpenfe with a baftard to take Holy Orders, or
" with a Clerk to have two benefices with cure,
" which were mala prohibita by the Canon Law,
" and by the Council of Lateran, not by Act of
" Parliament ;" which is moft true. For thefe are

mention'd in the Book of Hen. VII. before any Act:

made againft pluralities.

There is another indance in that wild Annotati-

on, upon the cafe of Cuftoms in the 12 Rep. where
'tis faid, " See (Ace. p. 619.) 4 Hen. IV. cap. 31.
" in which 'tis ordain'd, that no Welfhman be Ju-
" dice, &c. in any part of Wales, notwithdand-
" ing any patent to the contrary, with claufe of
" non obftante licet fit Wallicus : and yet without
" quedion the King may grant with a non obftante''',

Nor do I quedion it neither, even before 2 1 Jac.

I. cap. 38. when that Statute was repeal'd, provided

the Welfhman ufe not Welfh fpeecb ; and this by 27
H. VIII. cap. 26.

But as to thefe- three lad indances, it might be

faid further, that if they were dronger than they

prove, yet they might fall under the difference re-

ceiv'd by him from Lord Vaughan, where he fays,

the King may difpenfe with Laws made pro bono po-

puli complicali, but not with fuch as were made pro

bonoftngulorum populi ; in which the Lord Vaughan
is not fo abfuid, as to mean, that tho' the King can-

not difpenfe with a Law in which any man in par-

ticular is fo far intereded, as to be intitled to an
action for himfelf alone, yet he may with thofe in

which all the fubjects are intereded. But his mean-
ing, to make him confident with himfelf, mud be

redrain'd to Lord Coke's fenfe upon the Penal Sta-

tutes, which makes this power to be only where the

King, as head of the Commonwealth, is trufted by all

the Realm ***; in which fenfe, he alone is to look

after the intered of the populus complicatus under

him as head. Thus Lord Vaughan, 1. Exprefly

Ace. p. 620.) qualifies it, when he fays, " They are

" pro bono populi complicati, as the King in his dif-

" cretion fhall think fit to order them for the good
" of the whole." 2. He illudrates it by the ex-

ample of a Pater-familias -fff ; " Whofeedate, he
" tells us, may be faid to be pro bono communi of his

" family, which yet is but at his difcretion, and
" management of it, and they have no intered in,

" it, but have benefit by it." 3. Both he, and

Sir Edward Herbert allow indances, where every

particular man is not entitled to his action, and yet

the Statutes are own'd to be pro bono ftngulorum po-

puli, and not to be difpen'd with ; Account, p. 620.

and fuch are Magna Charta, and thofe other Laws
mentioned by Serjeant Glanvil and Sir Edward.
Ace. p . 620. And if fome difference can be found

between the intered ftngulorum populi in all thofe

Statutes, and in ours, to ufe his words, I wifh any
man would fhew me any fuch difference ; or elfe we
mud fay, that not only the former refolutions, but

Lord Vaughan here, as well as where I before ob-

ferv'd, is full againd him ; nay, he is even againft

himfelf:

* Sir Mattifw Mints's cafe. Crook, Car. fol. 597.

f Vid Vaughan's Rep. f. 20. Edes v. Evefq; d" Oxford. ** 4 Rep. f. 78. b.

•J-+
Vid. Rolls Abr. Brook. Fitz. tit. Eftoppel, particularly Statbam. Si home foit oblige de garder h Peace & puis Scire Facias

ijjijl "vers hie de ceo pi bat. une qe -viet iff eft trove coup. & puis cet port, brief de tranf. -vers luj de rncfrn k batie CS? ill pled, de risn

c:«p. il luy eftoppera per matter trove al/uit le Roy, &c. So Brook n. 59.

J|i|
Vaughan, f. 358.

' *»* Vid. 7 Rep"! p. 36.

1tt Vaugh. p. 342,



1 686. for not taking the Oaths of Supremacy , c>:c. 639
himfelf : which I would be loth to think that Lord
Vaughan is *, who owns, 'That the King cannot dif-

penfe in any cafe but with his own right, and not with

the right of any otter ; which he confines not to in-

dividual perfuns, confider'd fingly ; for he fays ex-

presfly f,
" If the wifdom of the Parliament hath

" made an Acl to reftrain, pro bono publico, the im-
" portation of foreign manufactures, that the fub-

" jects of the Realm may apply themfelves to the

" making of the faid manufactures, for their fup-

" port and livelihood, to grant to one or more
" the importation of fuch manufacture, without
" any limitation, non obftante the faid Acl, is a

" Monopoly and void." ' For this I am fure, par-

ticular perfons are not entitled to actions upon their

own accounts. Indeed he fuppofes the King may
licenfe, limiting the quantity, and that for private

ufes ||, not by way of merchandize, as not being

againft the end of the Aft. Wherefore in our cafe

all fubjects being interefted as Protectants, their

fupport and encouragement being provided for by

the Act, and the letting Papifts into the Govern-

ment againft the end of ir, who can doubt but Lord
Vaughan would have pronoune'd Sir Edward Hales 's

difpenfation void ?

And whereas our Judge pleads in his excufe, Ac-

count, p. 622. That tho' this Law was made for

the intereft of Religion, the offence is not directly

againft Religion, but againft a politick Conftitu-

tion, tho' made for the intereft of Religion ; he

might not only have learnt from Lord Ccke, that the

fubjects have fuch an intereft as the King cannot dif-

penfe with, in what is made void or tortious, that

is, unlawful, for the good of the Church ; but

'Lord Vaughan fhews tt> that there are mala politica,

not to be difpens'd with, and inftances in fome

things, which are nufances infpecie.

Now, befides what already has been fhewn, to

difable thefe three laft inftances urg'd by Sir Ed-

ward ; that they are not pro bono fingulorum populi,

as that rule is'vindicated from mifapplications, may
appear, in that neither of them affect all the people

in general. As to the Clergymen, they can only do

injury in their refpective parilhes where they are

benefie'd, and the IVelfhman in that part of Wales

where he is an officer ; nor befides, can the Clergy-

men be fuppos'd much to prejudice the intereft of

Religion, being the Pluralift cannot fupply his cure

but by one qualified, and the baftard might be a

good man, and good preacher. And yet even thefe

would fall within Lord Vaughan's acceptation of

his own rule
||||

; for he fhews that laws made for

the benefit of but part of the Kingdom, Arti-

ficers, and Hufbandmen, cannot be difpens'd with

to any one perfon, to fruftrate the ends of the

Statutes.

This leads to another flourifh which he makes with

the Lord Vaughan's authority, in anfwer to the ob-

jection, that the Law was made pro bono publico, Ace.

p. 620. and it was highly neceffary for the publick.

Indeed Lord Vaughan will have it, that the fole

reafon why a Statute cannot be difpens'd with, is

not, that the Law was made pro bono publico, be-

caufe all Laws were made for publick good ; and

yet difpenfations had been allow'd in fome, nor was

the degree of publick good that which alter'd the

cafe ; yet he fhews that the extent of it does : and

feems ftill to keep to Lord Coke's rule, where the

* Thomas v. Sorrel, /. 350.

ft Vid. Lord Vanghun, f. 339, 340.
•*• ilnft./. 559.

t lb. 7.347.

People had entrufted the King with the Law, as

.head of the complicated body, there the truft was
entirely in him ; but when the law extended in in-

tereft not only to individual perfons, but to a con-
fiderable part of the Nation, much more when to

all, .in either of which cafes the Statute is pro bono

fingulorum populi, in nei.her of thefe can the King
difpenfe. And that the Statute in queltion is of the

largeft extent, appears as the Nation is a Proteftanc

Nation, this the religion eftablifh'd by Law, and
thefe provifions neceffary means to preferve it ; and
therefore tho' the Papifts have no benefit by ir, they

are not in Law, in this refpect, any part of the

people ; for people always is taken for them that

have legal interelts. Thus when the Statute pro-

vides *'*• that the People of Counties fhall choofe

their Sheriffs, it relates not to all the People in ge-

neral, but only to Freeholders.

Secondly, Having thus fhewn, that thofe grounds
which our judge pretends to have gone upon, afford

no countenance even to his paliation of the Judg-
ment, they will appear much lefs to countenance it

as it was deliver'd ; which to evince, I fhall here

fee it down ip/iffimis, verbis, from that faithful re-

porter Mr. Blaney.

It was on that memorable day, when, as another
mark of his fincerity, he directed the willing Jury,
and concurr'd in the infamous fentence againft that

excellent Author Mr. Johnfon ; when the Jury was
gone out, the Chief-Juftice took occafion to inveigh

againft fpreading of fcandalous reports about cafes

depending in the Court; and to prevent any thing
of that nature in the cafe of Sir Edward Hales, he.

thought fit to deliver the opinion of the Judges in

this manner:

Chief-Jufiice. " In the cafe of Godwin and Hales,
" wherein the Defendant pleads a difpenfation from
" the King, it is doubted, whether or no the King
" had fuch a prerogative ? Truly, upon the argu -

" ment before us, it appear'd as clear a cafe as ever
" came before this Court : But becaufe men fancy
" I know not what difficulty, when really there is

" none, we were willing to give fo much counte-
" nance to the queftion in the cafe, as to take the
" advice of all the Judges in England. They were
" all affembled at Serjeant''j-Inn, and this cafe was
" put them, and the great cafe of the Sheriffs was
" put; whether the difpenfation in that cafe were
' 4 legal, becaufe upon that depended the execution
" of all the Law of the Nation ? And, I muft tell

" you that there were then ten upon the place,
" that clearly deliver'd their opinions, that the cafe
" of the Sheriffs was good Law, and that all the
,c Attainders grounded upon Indictments found by
" Juries return'd by fuch Sheriffs, were good, and
" not erroneous ; and confequently, that men need
" not have any fears or fcruples about that matter.
" And in the next place, they did clearly declare,
" that there was no imaginable difference between
" that cafe and this, unlefs it were, that this were
" the much clearer cafe of the two, and liable to
" the fewer exceptions. My brother Powel faid,

" he was inclin'd to be of the fame opinion, but he
" would rather have fome more time to confider of
" it ; but he has fince fent by my brother Hollo-
•' way, to let us know that he does concur with us.

" To thefe eleven Judges, there is one diffenter,

" brother Street, who yet continues his opinion,

" that

II
Vaugh./. 3+6.

HI
Lord Vaughan,/. 344,345, 346, 347.
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We were fatisfied in our

before, and having the concur-

! that the King cannot difpenfe in this cafe. But
' that's the opinion of one fingle Judge, 3gainft

' the opinion of eleven

' own judgments
' rence of eleven out of twelve, we think we may
•' very well declare the opinion of the Court to be,

" that the King may difpenfe in this cafe; and the

" Judges go upon thefe grounds :

" i7 That the Kings of England are fovereign

" Princes.

" 2. That the Laws of England are the King's

«' Laws *.

"
.3. That therefore, 'tis an infeparable pre-

" rogative in the Kings of England, to difpenfe-

" with Penal Laws in particular cafes, and upon
" particular neceffary reafons.

" 4. That of thofe reafon?, and thofe neceffi*

" ties, the King himfelf is fole Judge : and thenj

" which is confequent upon all,

" 5. That this is not a truft invefted in, or

" granted to the Kingby the people ; but the ancient

" remains of the fovereign power, and prerogative

" of the Kings of England, which never yet was
" taken from them, nor can be. And therefore

" fuch a difpenfation being pleaded by the Defen-

" dant in this cafe, and fuch a difpenfation appear-

" ing upon Record to come time enough, to fave

" him from the forfeiture, Judgment ought to be

•'given for the'Defendant, quod querent nil capiat

" per pillam."

'Tis evident, that thefe propofitions are very wide

From any thing that he has, or could have urg'd

from the Books, unlefs where a brand of infamy has

been fet upon the Judges. The examples of which,

made in feveral ages, one would have thought,

micht have given fufficient caution ; yet indeed,

he might have had enough of this kind from thofe

of the other gown, who, I think, are now pretty

well afliam'd of thefe notions. Whatever power of

difpenfing the King has, the Books fuppofe it to

be entrufted by the people ; but, according to this

refolution, it came down from Heaven the Lord
knows how. And as he goes upon the fuppofition of

an abfolute fovereignty in the King-f, infeparable

from his perfon, as fuch will have it, unlefs that be

granted, all that he builds upon it are but caffles in

the air : for this we are to have recourfe to our con-

ftitution, to fee what that power in the Prince is ;

which the great Fortefcue fays, is, d populo effluxa,

" derived from the people." But for that we have

no occafion, from any fo much as pretended proof

of his affertions ; nor can any be offer'd but from the

tefolution of the infamous Ship-money Judges,

•which feems to run parallel to this, but is indeed far

Jhort of it : for tho' they made the King the fole

Judge of the Kingdom's neceffity, yet they fuppos'd

it to be at a time when there was a real danger to be

prevented by the exercife of this Judgment ; where-

as here it is abus'd to the bringing in what the Par-

liament labour'd to prevent.

ButI rauft obferve, vid. Account, p. 623. 1. That

whereas Sir Edward Herbert owns the difpenfing pow-

er to be of dark learning, and that it is very fit it

Ihould receive fome light from a determination in Par-

liament, that Judges mayjudge iy more certain rules,

which Acts of Parliament the King may, end which

he may not difpenfe with. Grant his premifiVs, and'

there can be no darknefs in it , for the power will

extend to all cafes, as far as the legiflative does -,

and that he has determin'd pofitively in this point.

Account, p, 617. when he makes all things not forbid

by God's Law, to be difpcnfible by the King. Nay,
if he might difpenfe with every malum prohibitum,

that is not malum in fe, without fuch qualification as

I have fhewn ought to be, it would go farther, even

as far as God's power ||, who never difpenfes with

more than his own pofitive Laws, not fuch as are

founded upon eternal reafons : and thus the pofitive

Laws of God -and Man would be fubject to the

pleafureofthePrir.ee. 2. He has taken it out of

the power of the Parliament, to fettle the bounds

of this extravagant power : for, what he afcribes,

he fays, never was taken from the Crown, nor can

be ; becaufe, forfooth, 'tis the ancient remains of the

fovereign power and prerogative of the Kings of Eng-
land. Wherein by the way, there is an implication

contrary to what he would infer ; for this implies,

that 'tis but the remains of a power diminifh'd and

impair'd. 3. His printed and parol refolutions

are not only very different, as is obvious by die

comparifon, but very contrary : Account, p. 623.
One fays, 'tis a dark learning ; the other, the cafe

is as clear as ever came before the Courr.

Thirdly, Tho' his infincerity is fufficiently evident

from every part of his defence, yet it may not be

unprofitable for the publick, that he fhould be fol-

low'd to thofe inftances in which he glories ; for

which, 'tis not enough for him to mew fome one

Act wherein he is Angular, if he follows the multi-

tude to fin in others, even of the fame kind ; which

if he does, he can no more acquit himfelf of Per-

jury and breach of Truft, Account, p. 616. than the

reft of the tainted herd.

In matters of blood, Account, p. 621. he affects

the reputation of great tendernefs, and thinks he has

been fcrupulous even to a fault. For, fays he, in

fome cafes upon Statutes, that had been adjudg'd Felony

by wifer and better Judges than myfelf, and it was
highly for the King's fervice that it fhould be fo, yet I
would never give judgment of death, becaufe I could

not fatisfy my confeience, that thofe Statutes were now
in force. It is a fault, it feems, not to give judg-

ment againft his confeience, when the narrow inte-

reft of the Court exacts ir, and other Judges, in-

fluene'd from thence, would countenance it : But
we may obferve, that thofe Statutes concerning Sol-

diers**, of which he is to be underftood, not only

give no warrant for fuch judgment, as is obvious to

the meaneft capacity ; but if they could admit of

any queftion, the unbiafs'd Judgment of the then

Recorder of London, Sir John Holt, ought to out-

weigh the whole Bench.

But I wifh our Chief- Juftice could as well acquit

himfelf in the cafe of Lord Brandon. The father's

heroic merits of the Crown, too great to be re-

warded; and the fon's hereditary valour, dange-

rous to thofe who had reafon to fear brave fpirits,

occafioned the rigorous profecution of both. The
father

* So Sibtborp, Ruthworth, vol. 1. p. 4ZZ.

f Vid. Cafe of Refinance, p. 200. See there fuch a Sovereignty as makes Laws, can repeal, and difpenfe with them. Forte,

fan, p. 32. Adtutelam namque legisfubdiiorum, ac eorum corptrum VS bonorum rex bujufmodi ereBus eft, cSf ad banc potejtatem a
populo cffiiixam ipje babet quo ei non licet poteftate alia fuo populo doihinari. See this condemn'd 13 & 14 Car. JI. cap. 29. Vid.

Kuftiworth, part z.fol. 6o8._

II Vid. Grot, de Jure Belli & Pacis, 1. 1. c. 1. Sicut ut lis duo nonfmt quatuor, ne a Deo quidem cj/ici potejt ; ita »e hoc qui~

dem ut quod iutrinfeca raiione malum eft malum nonfit.
** The cafe Crook, Car. 15. & Hutton 134. is of one preft to ferve beyond Sea.

'
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father was obliged to change his foil, till it might

become more equal, not unmindful of our Saviour's

advice, or rather precept, When perfecuted in one

Country, to flee into another ; that tho' he contemned

Death, he might not provoke it. The fon falling

into their hands, both his lite and honour, which

the fevereft trials approved to be molt valu'd by

him, were dellgncd for a facrifice. In fubferviency

to which, our Chief Juftice directed the willing Ju-

ry to find him guilty of high-treafon, chiefly upon

a fuppos'd confpiracy to fcize the Caftle of Chefter ;

which, it true, were but felony by a Statute *, as

to that part, yet in force, and fo could be no evi-

dence of treafon, Nor would he fufFer the fact to be

found fpecially, tho' he pretended not to anfwer the

Cafes and Records, which were cited to fhew, that

the matter alledged could not be treafon : nor did

the then Sollicitor undertake the talk, notwith-

standing that fhew of reafoning, with which he la-

bour'd to fet afide the authority of Lord Coke f,
pleading exprefly and unanswerably for that injur'd

Hero, (of whom the Age was not worthy) the Lord
Ruffel.

Nor was the proof in Lord Brandon's cafe lefs de-

fective than the matter ; for befides the fcandalous

Sexton, who fwore to defigns againft another King,

there was but one witnefs in the eye of the law : he

indeed is fo far legal, as that he might be heard 4 be-

ing an Approver
|| ; but no way credible, consider-

ing how tar he had been drawn with his fetters about

his heels, even to ** contradict himfelf. The other

by no means legal, being under an outlawry for

high-treafon, unrevers'd : For though the execu-

tion ef that Judgment (for fo in law it is) was par-

doned by the King, yet the crime was by no means
purged, to fet him right as to fame ; which tho' the

Counlel offered to make good, they were not fuf-

fered to fpeak to it : and yet the point is very
-f\|-

clear by ancient authorities, and confirmed by later,

without any thing really to the contrary. Nay,
farther, tho' befides all thefe things; another mat-
ter was urged in arreft of Judgment, upon which

Judgment had jm formerly been arretted ; yet, with-

out enquiring whether the fact were true, or the

Book law, thar, with the reft, was over-ruled, to

come at the lite of a perfon obnoxious to the Go-
vernment, as fome called themfclves. Such was
Sir Edward's, great fcrupuloufnefs and tendernefs

where the liie of man was concerned.

He adds a fcruple in a cafe before himfelf, and

the other ufurpers of the high-corn million Court ;

but his Angularity therein, can be no excufe for

his acting ac all upon a commiffion apparently a-

gainft the Statute -, which took away not only the

power of fining and imprifbning, which that Court

illegally pretended to, but the Spiritual authority

which it really had : and fuch a commiffion it was,

Vol. VII.

as never received countenance till the Act *** long

fince repealed } which not only made H. VIII. Head
of the Church, but gave him power, which he after-

wards delegated to Lord Cromwel, (v. 31 H. 8.

c. 10.) to redrefs all errors, herefies and abufes, by
fpiritual authority.

Fourthly, I fuppofe it is by this time pretty evi-

dent, that Sir Edward's crime will admit of no
extenuation ; but the aggravations are many, it

appearing,

1. That he (Ace. p. 623.) and his brethren were

the inventors of this difpenfing Power, in fuch ex-

tent as he contends for in the Print ; but much more
in his reaWefolution.

2. That the error {V. ib. ) was an error in

that fingle cafe, but of large and mifchievous con-

fequences : and if the King could difpenfe with

that Statute, upon the reafons given, and circum-

stances appearing in Sir Edw. Hales's cafe, others

may well conclude from thence, that therefore he
has a power to difpenfe with all other Statutes, even

fuch as confer or veft in any of the fubjects any man-
ner of intereft whatfoever, in their lives, liberties,

and eftates, Ace. p. 623. And there being a con-

viction, and consequently a difability actually incur-

red before the difpenfation, therefore by reafon of
this cafe, the King may difpenfe with fuch Sta-

tutes where a precedent difability is actually laid

upon a man, as there is upon the members of
both Houfes, till they have taken the oaths and
tells prefcribed. Thefe are not confequences which
may flow from the heated imaginations of angry-

men, but fuch as have warrant and foundation from
their Judgment.

3. His fo far undervaluing ths wifdom of the

Nation, as to make the benefit of a law againft

the undue continuance of Sheriffs, equal, nay, go
beyond what they could devife for the fecurity of

their religion ; or rather, fo to undervalue the holy

religion, which I think he yet profeffes, when how-
ever it would not come up to the point, according

to the differences which himfelf receives. Ace. p. 618.

fpeaking of the Statute 23 H. 6. c. 1. he fays, Tbi
recital in the preamble, and the whole purview, if

compared with our Statute of 25 Car. 2. c. 2. equals

it in every particular, and in fome goes beyond it : For
the mifchiefs recited in this latter Statute, are only in

thefe words, " For preventing dangers which may
" happen from Popifh Recufants, and quieting the
" minds of his Majejly's good fubjecls :" The other,

" For preventing the importable damage of the King
" and his People, by perjury, manflaughter, and
" great opprejfton." Then he goes on to the purview,

exprefs againft non objlante's, and creating a difabi-

lity : but, according to his ufual halte, he flays

not here to make the companion, but haflens to

his (ham relolution, as has been fufficiently evinced

N n n n already.

• Vid. 14 Eliz. c. 1. Raftal./. 411.

•J-
L. Ru/feVs Trial./. 57. Sol. " To confpire to levy War is an Overt-Ail to teftify the defign of the death of the King ;

" and the error of my Lord Coke has poflibly milled my Lord." This he goes to refute by the Cafes of Story and Lord Cob-

ham, which were not of levying War within the Kingdom, and befides were exprefs'd by the Overt-aft of Writing. Vid. 3 Injl.

f. 14. Haiti's Pleas of the Crown,/. 13. Dyer,/. 208. b. Sander/on's Hill, of K. James,/. 283.

||
Lib />[/&. 77. pi. 20- Of an Approver lhar'd, fays, // ne duift pajfer /ans eflre duemtnt purge, car tout /ont en male.

** At Lord Rujell'i Trial, I am not certain whether I did hear fomething about a Declaration, &c. Trial./. 39. At Mr.
Cornifl>\, e contra.

t4- That fuch are not prebi ij legates, for WitnefTes or Juries, -vid z Bu/Jl. /. 144.. alias 154. I Browt'ciu. p. 34. part z.

47 Roll's Jb. tit. Cbal. 657. Brook lit. Tc/moin<, penult. Fitzbtr. tit. Proce/s, 20S. Oyer,/. 34. a. Onvcn, /. zz,. Cttjlttntain's

Trial,/. 8. 11 H. 4. 41. b. Godbo't 288. Foit/cue.p. 60. b. Fleta, lib. 4. c. 8. Braclondt Corona, cap. }.p. 118. b. S«y '.-

Jb. tit. Prer,/ 222. Vid. de codem Baluzium, lorn. I./. 887. 2. 36Z.
||

'j
,irur,dc:\ Cafe, 6 Rep. /. 14. *•* 26. H. 8. <. 1. repealed 1 & 2 P. W M.
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already. The queftions here will be, 1. Whether
the mifchiefs intended to be prevented are equal

in both ? 2. Admit they were equal in degree,

whether they are in extent? which if they are not,

ftill the refolution, if real, will fail him ; according

to the difference which he himfelf receives, of pro

bono populi complicate, and ftngulorum populi.

1. For the firft, 1 fuppole he thinks the Epithet

importable, gives the odds ; as if Popery wanted an

Epithet to reprefent it to Proteftants, for what

they ought to do their utmoft to prevent ; as if it

did not carry in the belly of it, perjuries, man-

flaughters, and great oppreffions, by whole-fale ;

or that mifchiefs more remote and accidental, as

the continuance of Sheriffs, may habituate to cor-

ruption, and that occafion the other fatal train 5

could equal the more immediate and certain confe-

quences, unlefs by good laws prevented, of French-

converfions, proceeding from fix'd principles. But

then to give Judgment to fruftrate this neceffary

law, at a time when the Papifts had a King of their

own fuperftition to head them, is to make the King

as much above the law as our ancitnt lawyers tell

us, the Law and his Courc by way of eminence,

that is, the great Council, or Parliament, are above

)iim *.

2. As this proves the interefi of the fubjecl: in the

law about Sheriffs, to be neither equal, nor fo im-

mediate as in' our Statute, there needs not many

words to fhew the difference of the extent : The
peace only of particular Counties, and that by fmall

infenfible degrees, is there concerned. Nay, admit

the King had this power, and mould fo violate that

truft which Sir Edward will have to be repofed in

him, {Ace, p. 620.) as to extend it to all Counties,

where he puts in the Sheriffs, yet this could not af-

fect all the People •, becaufe there might be a re-

treat to London, Middle/ex, and Westmorland ; in

neither of which has it been pretended that the King

had fuch a power, till the late violence of fome,

and treachery of others, gave that unhappy inlet of

perjury, manslaughter, I may fay murder and op-

preifion •, before which, London was a perfect Go-

fhen in an Egyptian Kingdom.

4. But what can excufe our Chief-Juftice's fo ap-

parent falfifying both Records and Law-books ? or

if. not, at leaft, his fhameful negligence in not going

to the fountain-heads, but fetting up the recitals of

cafes againft the cafes themfelves •, and the extra-

judicial opinions or arguments of Judges, nay, the

very annotations of Reporters, foreign to any mat-

ter in queftion, againft folemn refolutions ; which

either wilful falsifications, or criminal negligence,

has occafioned the anfwering objections with a cafe

which never had a refolution, but what he and his

brethren gave, when it was brought in by head and

fhoulders, only to be a leading cafe to this.

5. Pie could hot but know, that the cafe was

faintly argued againft Sir Edward Hales ; either he,

or the late Empfon and Dudley, having given the

fees on both fides: wherefore 'twas comical for the

Chief-Juftice to fay, that the Cafe appeared clear

upon the argument. I am furehe is inexcufable, that

when caufes of lefs confequence, and of lefs dark

learning, ufed to be argued twice at leaft ; this was
but once : And the learned Mr. Wallop, who could

have fet it in the trueft light, was refufed to be heard

to it, tho' he required it.

6. Our Chief-Juftice might eafily have found,

that the beginning of non objlante's was within

time of memory, which would, not be enough to

entitle the King to a prerogative : For as 'tis in

Plowden, every prerogative contains a prefcription,

for it refts in ufage
-f- 5 that is, fuch as are not de-

rived from known Grants of the People. And he

might have learnt from that great man, whom he

would fain draw to his fide, That Precedents are

ufeful to decide Queftions ; but infuch Cafes as thefe*

which depend upon fundamental principles, from which

demonftrations may be drawn, millions of Precedents

are to no purpofe J.
Time of legal memory is well known to extend

to the Reign of R. 1.
||
And tho' non obftante's,

as I obferved above, are complained of within that

time, as early as 35 H. 3. yet that diligent and

faithful fearcher into antiquity, Mr. Prynne, fhews,

That they were then made ufe of, only to revoke

fome indifcreet grants or privileges, but not to

elude, fubvert, or difpenfe with any penal Laws,
or Acts of Parliament, till they were introduced

by religious perfons, after the Statute of Mortmain,

j E. 1. to elude and fruftrate the Aft. And if

this be true, I am fure thus far there is no colour

for the late refolution 5 for they might have feen in

Lord Vaughan, f. 356. that the King in that cafe

difpenfes only with his own right, and concludes

not the mean Lords.

Tho' fucceffive refolutions of Judges are but evi-

dences of the law, and fuch as are to be examined

and rectified by the conftitution and fundamental

maxims of the inherent rights and liberties of a

freeborn People ; yet if Sir Edward had had the

diligence to read what might have occured on this

fubject, or the honefly to hear it from others, he

might have known, that it is far from being a fet-

tled point, that the King might difpenfe with par-

ticular perfons, as to whatever is not prohibited

by the law of God ; and that his difpenfation makes
the thing prohibited lawful to be done by him that

has it **. The farther we look back fince this pow-
er has come in queftion, the lefs does it feem

allowed.

Edward III. 4-T w
'

icn the affent of that Council,

which, as 1 obferv'd before, was chofen in Parlia-

ment, had granted to merchants denizens, for a

time, the fame liberty about ftaple commodities

which merchants aliens had : tho' this was not by

the King alone, and for the benefit of natives, yet

the merchants fearing that they might be impeached

in time to come for their merchandize which they

had fo palled by virtue of fuch grants, forafmuch

as they were made out of Parliament, for their fure-

* BraSton, 1 2. c. 16. Hex habet Sttperiorem, Deum S. item legem per quam faBus eft Rex, item Curiam fuum, viz. Comites, Ba-

rdies, qui Comites dicuntur quafijocii, &c. Fleta, I. i. c. 17. p. 17. 2. has Superioret. Which avoids the Cavil in the Royal

Jpo: ed. Anno 1634./. 36. fuppos'd to be Dr. AJhtonU.

\ P,o<wden of Mines, f. 322, 10.

j Vaughan. f. 419. Nota, This was in a Cafe of lefs confequence, the fending Procefs into Wales.

||
Brook Prejcrip. « 6. Stat. Weft. 1. 3 E. 1. c. 39. Stat, de quo Warranto, 18 E. I. Prynnc's Animad.f. 133.

** Vid. i cont.Dr. Brady's Compleat Hi,!, dedicated to King James II. Prrf. All the' Liberties and Privileges the People

can pretend to, were the Grants and Conceffions of the Kings of this Nation, and were derived from the Crown; Fot _i

upon his fuppos'd Proofs, that W. 1. obtained this land by conqueft, and governed it accordingly. Vid Brady's firfr. Bcok,

p. 23. in marg. refuted in Jus Anglorum.

-(-4 V. Rolls air. tit. Prer.f. 180. 34 E. 3 c. 21
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ty, obtained a ratification and confirmation in Par-

liament.

But the vexata quajlio * was about licenfing the

(hipping of wool elfewhere than at Calais : that the

King might do this, the pretence was fpecious.

Calais was no part of the antient demefne of the

Crown, but a new acquifition. whofe interefts the

King feemed to have more abfolutely at his difpo-

fal ; according to the refolution of our Judges, anno

1667, before the Houfe of Lords; who declared,

That tho' the Canaries were the Dominion of the

King of Spain f, they were no part of the Dominion

of Spain. And if Sir Edward had taken notice of

Lord Coke, where he is againft, as well as where he

feems to favour him, he ought to have obferved;

3 Injl. f. 186. that one Lyons, a merchant, and Lord
Latimer, were fentenccd in Parliament; for procu-

ring of Licences and Difpenfations for tranfporting

of wool. And this they laid to the deftruction of

the ftaple, and of the money of Calais, to the great

damage of the King and Realm
|| . Indeed the year

after the Lord Latimer's fentence is remitted at the

requeft of the Commons, alledging that the charge

againft him was not true, not for defect of matter ;

.51 E. 3. n. 75. So that here is a Judgment of the

Houfe of Lords in point, againft one of thofe very

cafes ; upon which Court-Judges have fince found-

ed their diftinction of malum prohibitum, and ma-

lum in fe: Ace. p. 6iy. And it is an eafy thing to

know which ought to turn the fcale;

After this, 3 7 H. 6. f. 4. it came to be a quef-

tion before all the Judges in the Exchequer-Chamber,

"Whether this offence, being pardoned, (which that

the King might do after it was committed, has not

been difputed) the pardon,- before an information

brought, would defeat the informer of his fhare ?

There the Court held, that if the fuit were the par-

ty's, the pardon fhould not bar him : But the fole

queftion was, Whether the party was entitled to

any fuit, being the advantage was given to the

difcoverer, which he might have by a fuggeftion

in the Exchequer, but the Statute gives no action J ?

However this received no determination at that

time.

But if the queftion had then been of a difpenfa-

tion, and whether that would bar the Informer's

action given by Statutej can any man doubt but

that they would have adjudged it could not ? when,

notwithstanding a pardon, and that in a cafe where

an action was not exprefly given ; yet it was fo

doubtful, that they would not determine againft

the Informer. But that the difpenfation would not

have availed with them ; or at leaftj they would

not have look'd upon it to authorize what was pro-

hibited by any Statute, appears from other pafiages

there : as where it is faid, ** That in a recognizance

of the peace, (which is not confined to one entered

into at the requeft of a fubject) the King cannot par-

don or rcleafe, till the peace is broken. And where

a man ought to repair a bridge, the King can pardon

only for the fine due tohimfelf: But however the

party Hull be obliged to repair the bridge, becaufe

this is to the damage of all the People. And to

the fame purpofe is that 3 H. 7. ft that tho' the

Vol. VII.

King may pardon, or free from a pecuniary mulct

before the occafion happen, yet he cannot pardon

or difcharge the trefpafs itfelf : an inftante is given

in voluntary efcapes. So far were they from be-

lieving, that the King, in remitting the pecuniary

mulct, could make the thing lawful : Nor could

this in the leaft be inferred from the other, be-

caufe, however, an Act may be made void or

tortious. Indeed in the Reign of R. III. (2 li. 3.

/. 12.) whofe character blemifhes the Judgments or

his time ; it was held by all the Judges in the Ex-

chequer-Chamber, that the King might licenfe the

fhipping of wool elfewhere than at the ftaple •, yet

even they were not of opinion that the licence made
the thing lawful, for then the difcoverer could not

have had his fhare, which they agreed that he ought

to have, and fo the licence was only as far as it con-

cerned the King. They alfo fettled the other point,

which before was a doubt,
||||

That a pardon before

an information brought, would defeat the informer.

But then the authority of the firft point is fufpended

by a doubt remaining before all the Judges, after-

wards affembled upon a re-hearing of this caufe, in

a more fettled time. Indeed they agreed the other,

of an information after a pardon •, but hitherto there

is no manner of proof of any cafe, wherein the King

by his difpenfation could difcharge the penalty given

not only to himfelf, but alio to an Informer, who
has his action given by Statute. But for this we
muft take a leap downwards, as far as 13 Jac. 1.

which we may ballance with the 7th of his Reign;

when it is held by Lord Coke, 3 Inft. 154. that

where a Statute concerns the benefit of the King

alone, he may difpenfe with it by a non objlante :

And by the Court, That where it concerns the benefit

of the fubjeel, the King cannot difpenfe. Roll's Ab.

tit. Prer. f. 1 79.

7. Whereas our Chief- Juftice thinks, that a Sta-

tute's providing againft nonebftante's, fhews that the

King could otherwife have difpenfed with the Act'

by a non objlante, Ace. p. 618. it is not only uncon-

cluding, becaufe it might be no more than an argu-

ment of an abufe of the law ; but turns very ftrong

againft him : For, admit the refolution of the

Judges, 2 H. 7. were as he contends, yet he,

who makes fo much of a concefficn of the Com-
mons of England affembled in Parliament, Ace.

p. 621. when he thinks it of his fide, ought fure-

ly to yield, that the Judgment of King, Lords and
Commons, is of uncontrolable authority. Where-
fore, when not only one, but feveral Parliaments

provide, that all non objlante's fhall be void, is ic

not plain that their Judgment was, that fuch non

obftante's could not be fet up by any refolution of

Judges ? And for this we have the Judgment of
King, Lords and Commons, and that of but late

days, That even where a Grant is made to the King,
where 'twill be faid he is folely entrufted for the

publick good, yet it may be out of his power to
defeat it by a non objlante. This appears by the

Statute 19 Car, 2. e. 8. {J which provides, That no

Letters Patent granted to any perjon, oj exemptions

from fub/idies, Sec. Jhall free them from the charges of
any Jum granted by that Ail : And all non obftante's

N n n n 2 in

* Ncta, This is one of the Cafes mentioned by Fineux, anta
\ Vid. 3 Jac. c. 6. forbidding Trade to the Dominions of Spain.

||
Rot. Part. 50E. 3. a. 17, 24, 28.

X This is not rightly abridg'd by Brook, tit. Charter de Pardon, n. 24. 37 H 6. /. ;. a. adjournituri
•*

37 H. 6. 46. V. 5 E. 4./. 34. a. Where a Statute concerns only th; King hi nfelr, which the K:ng may chufe to
nfe at his Will, tsV.

if iH. y./. 1 s .b. Chief-jatiice Huf,y citing For le/it,).
||U

1 H. 7./. 2. b. 13 3. a.

XX According to Keblc, c. 7. but not rrinted th:re.
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in Letters Talent, m.ide,.or to ie made in bar of any

A3 or AcJs of Parliament, for the fupply or affiftance

of his Maiefly, are thereby declared to be void and of

none effcil.

And even where Statutes have not exprefly pro-

vided againft non objlante's, tho' the Statutes were

fueh as reftrain what many take to be the King's,

prerogative ; yet if we receive the fenfe of Lords and

Commons, the King has no prerogative warranting

non objlante's to them, as appears by the articles

againft King Richard the ilcond *; one of which

is, For that the Iyng, contrary to the Laws and Wills

of the Jitftkes, fuffered Sheriffs to continue longer than

one Tear, &c.
This wer^ enough to fet afide all pretences taken

• from Calvin's cafe, tho', as Sir Ed-ward Herbert plea-

fantly fuggefts, Ace. p. 619. it were refolved there,

That that was, refolved 2 H. 7. which was never

mentioned till after the refolution. Here is the au-

thority of Lords and Commons in competition with

that of mercenary Judges: And, (Ace. p. 621.) if

the conceffions of the Commons, alone affembled in

Parliament, are of weight with him, I know not why
their denials ought not as well to be urged againft

bim -, which if we may do, not only the fictions

and loofe reafonings in Calvin's, cafe -f, but the

main refolution there, may be juftly called meer
Court-law. Such I am lure it is, that the honeft

Houfe of Commons, 4 Jac. 1. || would not bear it

:

and any one that reads the arguments of thofe learn-

ed men who managed the conference with the Lords
upon the qiuftion of the union of the two King-

doms, may eafiiy fee how inexcufable the Judges of

that time were, to proceed to the Judgment in Cal-

vin's cafe, after they had been fo enlightned. Nor
could they but know, that the then Parliament was
broke up •, becaufe they were not fo complying as

the Judges fhewed themfelves both then and after-

wards. But they fecured their cuQiions by it, while

Sir John Bennet **, father of the prefent Lord Of-
fulflon, loft his in the Prerogative-Court, and had
a fwinging fine impofed upon him into the bargain,

feveral years after, upon pretence of extortion ; but

as I am well informed, the real ground was, his dif-

relifhing fpeech in Parliament upon this fubject.

'Tis well known, fome Princes us'd to have good
memories that way. Manet alia mente repqftum, &c.

8. Non objlante's having no other foundation

than in the encroachments of Princes, and fervility

of Judges, efpecially if we except cafes concerning

the King alone •, they ought not to be (trained to

any new cafe. The advice of Braclon \\. will rife up
in judgment againft fuch men, who tells them, If

fuch things never happened before, and the Judgment

is without lightfrom former Cafes, and difficult, let it

be adjourn' d to the Great Court. According to

which, adjournments to enfuing Parliaments have

been Irequent in former day?, when there were more

learned Judges ; and that as often for the weighti-

ngs of the matter, as intricacy of the points.

g. But for the clofing aggravation, Ace. p. 622.

whereas our Chief- Juftice denies all In'dire<5t means
for procuring opinions, and ftands upon his inno-

cence, challenging the world to lay any thing of
that kind to his charge ; I think, by this timej few
will the lefs fufpect him, becaufe of his affurance :

if either threats or follicitations can be proved upon
him, the world will judge either of them indirect

means j and I am much mif-inform'd, if both can-

not be juftly charged.

If after all, he can excufe himfelf with renoun-

cing infallibility, Ace. p. 623. and making affevera-

tions of keeping to the clear dictates of his confei-

encey I mult fay, Judges in former ages have had
hard luck, and been made examples to little pur-

pofe. King Alfred would lofe the reputation of his

Juftice, in hanging above thirty Judges |||| ; and Par-

liaments have been very barbarous to proceed againft

others as traitors, who yet, either were fo ingenuous

to confefs their faults, or, at leaft, not fo provoking
as to juftify them.

It is well known in ftory %*, that fix Judges, and
two of the King's Counfel at law, fuffered tor trea-

fon, upon a Parliamentary profecution, 1 1 R. 2. for

delivering their opinions, That they were to be pur
nijhed as traitcrs, who kindred the King from exer-

cifing his Sovereignty and Prerogative over a Statute,

and an Ordinance and Commiffion made in the forego-

ing Parliament t+1". The fubftance of their crime
lay in afcribing to the King a power to defeat the pro-

vifions of the Parliament for the fafety of the Na-
tion ; and is a direct precedent, at which our Judg-
es ought to tremble. Nor can it avail them, that

the exprefs words of the Statute 25 E. 3. c. 2. do
not condemn them, fince that Act tranfmits com-
mon-law treafons to the Judgment of Parliament t

and the Statute 1 Mar. c. 1. leaves that power un-

touch'd. And who can doubt but fuch a refolution,

and that juftified in print, and publifhed to the

world, is an overt-act of treafon, as it tends to the

fubverting the fundamental rights of Parliaments 1

Nor can they have any colour for afking, with the

Lord Strafford, Where is the Buoy ? when they fee

fo many fhipwrecks to admonilh them.

Nor ought Sir Edward to wonder at a treafon

againft the Government, tho' not directly againft the

perfon of the King, his relatives, officers, or his

coin ; nor yet an actual levying of war within his

Kingdom, or adhering to his enemies t ; for he
may find among the Articles againft the Lord
Kimbolton, and others, exhibited Anno 164.1, by his

father, then Attorney-General,
" That they have traitoroufly endeavoured to

" fubvert the very Rights and Beings of Par-
" liaments."

But fince Sir Edward pleads confeience for what
he did, Ace. p. 623, and might have urged the au-

thority of fpiritual guides, who would make the

fcripture-notion of higher powers a fufficient war-

rant for fuch a Judgment ; I (hall conclude with the

good Queen Elizabeth's doctrine of the famous Bil-

fon, aferwards Bifhop of Winchefier %%.
"By

* Vid. the Suit, barely prohibitory. 28E. 3. c. 7. & 12 E. 3. c. 9. V. Knighton.

\ See them cenfur'd in Fnuglmn, }'. 227, 285, 401. |j
Moor a./. 790 to 80;. ** Vtd. his Cenfure. 4 Infi. f. 336.

\\ 2 lnfi. f. 408. /. I. c. 2 i>i antem ta'ia nunquam print e'venerint, (3 ohficurum 13 difficile fit eorum judicium, tunc

ponantur judicia in refipeSum ujque ad Magnam Curiam. Vid. I E. 3. 7. b. 33 H. 6. 18. a. Ceji un A3 de Parlement & 1101 <vo-

iumus efire lien avis devant que nous adnuilamus ajcun all fait en le Parlement, l£ pcradventure ie matter doit attenderju/que at

prochein Parlement.

HI
Vid. Mimur, a. p. 296, to 3CC. *„* Trrjylian, Bealknappe. V. Vol. \.p.\.

4. +4. Knighton, f. 2726, 2727. ii.fi. 2(gc. Regaliam. Ii.fi. 2694.

j Vid. Glamiit, p- I- Crimen lafie Majeftaiis^ut dl ntce <vel fieditione perfiona Domini Regis -vel Regni. Exacl. CoUeil. cJ.

Anna 1643. p. 35. V. DuidaWs. Cbron. Ser.

ti Bi J"" o/Lbrifiien 'ubjcclim, p. 280.
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" By fuperior powers ordain'd of God, we un-

M derftand not only Princes, but all politick States

" and Regimens ; fome where the People, fome
" where the Nobles have the fame intereft to the

" fword that Princes have in their Kingdoms:

" And in Kingdoms where Princes bear rule by
" the fword, we do not mean the Princes's private
" will againft his Laws, but his precept derived
" from his Laws, and agreeing with his Laws".

./&..

mi
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'
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XL. The Proceedings againft. Mr. Samuel Johnson ; who
jvas tried at the Kings-Bench Bar, Weftminfier^ for High-

JVJifdemeanours j (and found guilty of writing and pub-

liming two feditious and fcandalous Libels againft the Go-
vernment j) on Monday the 21ft of "June, 1686. 2 fac. II.

•jg^AMVEL JOHNSON having been

arraigned upon an Information for

high mifdemeanours, in writing, print-

ing and publilhing two fcandalous and

feditious Libels, &c. and thereto plead-

ing Not guilty, was, by a rule of Court, brought

again to the Court of King's-Bencb, Weftminfler, on

Monday, June the 21ft, in order to take his trial

:

when, a Jury of Knights and Gentlemen of the

County of Surry being fworn, the Information was

read; the fubftance of which was, " That he, the

" Prifoner, had, in the Parifh of St. George's, South-

" wark, on the 25th of May, in the fecond year of
" his Majefty's reign, malicioufly and defignedly

" publifhed, two pernicious, fcandalous and fedi-

" tious libels, to raife and ftir up fedition and rebel-

" lion in his Majefty's liege-fubjec"ts,C3V." The title

of one being, An humble and hearty Addrefs to all

the Englifh Protejlants in this prefent Army. Which
is as follows.

An Humble and Hearty Addrefs to all the Englifh

Protejlants in this prefent Army.

Gentlemen,

NEX T to the duty which we owe to God, which

ought to be the principal care of men of your

profeffion efpecially, becaufe you carry your lives in

your hands, and often look death in the face; the

fecond thing that deferves your confideratipn, is the

fervice of your native Country, wherein you drew

your firft breath, and breathed a free Englijh air.

Now I would defire you to confider, how well you
comply with thefe two main points, by engaging

in this prefent fervice.

Is it in the name of God, and for his fervice,

that you have joined yourfelves with Papifts ; who
will indeed fight for the mafs-book, but burn the

bible : and who feek to extirpate the Proteftant

Religion with your fvvords, becaufe they cannot do
it with their own ? And will yon be aiding and af-

fifting to fet up mafs-houfes, to erect that popifh
Kingdom of darknefs and defolation amongft us,

and to train up all our children in Popery ? How
can you do thefe things, and yet call yourfelves

Proteftants.

And then what fervice can be done your Country
by being Under the command of French and Irijh

Papifts, and by bringing the Nation under a foreign

yoke ? Will you help them to make forcible entry

into the houfes of your countrymen, under the name
of Quartering, directly contrary va Magna Chart

a

t

and the Petition of Right ? Will you be aiding and
affifting to all the murders and outrages which they
fball commit by their void commifiions ? which
were declared illegal, and fufficiently blafted by both
Houfes of Parliament (if there had been any need
of it) for it was very well known before,that a Pa-
pift cannot have a commiffion, but by the law is

utterly difabled and difarmed. Will you exchange
your birth right of Englifh laws and liberties for

martial, or club-law, and help to deftroy all others,

only to be eaten laft yourfelves ? If I know you
well, as you are Englifhmen, you hate and fcorn
thefe things. And therefore be not unequally yoked
with idolatrous and bloody Papifts: Be valiant for
the truth, and Jhew yourfelves men.

The fame confiderations are likewife humbly of-

fered to all the Englijh feamen, who have been the

bulwark of this Nation againft Popery and Slavery,

ever fince Eighty-Eight.

And the other, viz. The Opinion is this, That
Rejljlance may be ufed, in cafe our Religion and Rights

jhould be invaded f : " Tending to withdraw them
" from their duty and allegiance, and to excite and
" ftir up the foldiers, &c. to mutiny and rcb;l-

" lion, csV." After this, the Information was, by
the King's Counfel, opened to the Jury, as to the

nature and circumftances, together with the evil

confequences that might attend fuch bold and dan-

gerous attempts : which being rendered largely and

exact -

* 01 wail. Prol. BraSoti, <B. 1. 3. e. 9. F/ela, Hi. I.e. 17. Forte/cue, c. 9. Mir p. 9.

f This is printed in Mr. Jaktifoits Works,/. 159, to 166. which being too long toinfert here, the Reader is referred to it.
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exactly, as to the particulars mentioned in the faid

Information, wherewith the Prifoner was charged,-

they proceeded to call their witneffes to prove the

fact.

And Firji, Mr. Belaniy, at the Three Brujhes in

Southwark, being fworn, gave evidence, That com-
ing acquainted fome time fince with the Frifoner,

and about a fortnight before Whitfuntide laft, dif-

courfing with him, the fecond of thefe Libels was

mentioned : And foon after he fent him a box with

fome rheams of them in it, to be difperfed, and

gave him notice that he had a fecond Paper in the

Prefs ; and withal, a Caution not to publifh thofe

he had fent before, till he had received that which

proved to be the former Libel before-mentioned.

And further, that about fix or eight months before

that, the Prifoner had fent him other Libels to dif-

perfe : and being fhewed the Libels mentioned in

,rhe Information, he depofed they were the fame

that had been fent him. His man likewife gave

evidence, That he had received a box nailed up, but

could give no account of what was in it, as to par-

ticulars.

Ann Whitney, fbmetime fervant to the Prifoner,

being fworn, gave evidence, That by her matter's

or miffrefs's direction, fhe was not certain which,

lhe took a porter, and caufed him to carry a box,

•wherein one of the Libels mentioned, viz. the fe-

cond, was inclofed to Mr. Belamy : And that fhe

had, by the like order,, carried other papers ioofe ;

fome of which were the Addrefs, &c. And being

afked by the Prifoner^ how fhe knew that ? her re-

ply was, That fhe knew it,, infomueh that fhe had

read the title, and very well remembred it.

The Porter that carried the box gave evidence,

That the maid had hired him to carry a box to the

Three Brujhes, and that fhe went with him, and paid

him according to agreement, and that he took it up
in Spittle-fields. After this, the meflenger who
fearchcd the Prifoner's lodging with the Right Ho-
nourable the Earl of Sunderland's warrant, being

fworn, gave evidence, That he found a Paper in

writing, upon a table or fhelf, which appeared in

Court to be part of the copy, or the fame with the

paper, entitled The Opinion, Sec. he fwearing, upon
fight thereof, that it was the fame he found in the

Prifoner's lodging. Then was the Book of the Ve-
ftry, or Parifh affairs of St. Paul's, Covent-garden,

produced ; wherein the Prifoner fometime paft, had
given an acquittance for money received, as an af-

iiftant curate, &c. which being compared with the

paper, feemed not to differ in the hand. But no

other evidence appeared in that cafe, than that the

Book had been always kept in the veftry, and for

the moft part under lock and key, and it being

put to the prifoner, he did not greatly deny it.

When, for a further confirmation, John Darby, a

printer, and his wife, were fworn : The former de-

pofing, That he had printed a book for the prifoner

from the manufcript, and that hand was very like

that of the libel produced in Court : but he had
never feen him write, and therefore could not be

pofitive that that manufcript was his own hand.

As for his wife, her evidence was, that the pri-

foner paying her fome money, fhe had given him

an acquittance ; but that, as fhe conceived, he

wrote all but her name ; for going up flairs, her

foon returned with an acquittance, which fhe fub-

fcribed.

This being what materially was given in evidence

for the King, the Prifoner had leave to make his

defence : who, after fome difcourfe, alledged, That
he had been confined, and had not had opportunity

to prepare for his defence, as not having leave to

goto his Counfel. To which the Court replied,-

That he had leave upon the motion made on his be-

half, to fend for Counfel ; and that they ought not

to be refufed coming to him. Then he urged feve-

ral other matters, which being over-ruled by the

Court, he proceeded to intimate, that he hoped,

that feeing he was indicfed for a feditious and fcan-

dakras Libel, &c. the jury would confider whether

thofe papers they had heard read, were fo or no t

But was told, that the Jury ought to confider it on-

ly, as to the matter of fact, whether he was guilty

of writing or publifhing them, &c. and that the

reft lay in the breaft of the Court to confider.

Thereupon he urged, that though they might be

fent, yet it was no publication, as it was laid in the

indictment, becaufe the box was nailed. But being

fully anfwered in that point, and loofe papers ap-

pearing likewife to be fent, the Counfel for the King
fummed up their evidence to the Jury, none ap-

pearing on the behalf of the prifoner.

After which, the Court gave the charge, putting

the Prifoner, as well as the Jury, in mind of the

great mifchief that fuch libels might occafion: And
minded him likewife, that it was within a fmalt

matter of high-treafon ; and might have been raifed

to that degree, were not the laws, and thofe who
managed them, tender of life, &c

.

After the charge was given, the Jury withdrew;

and returning within a quarter of an hour, brought

in the Prifoner guilty of the high mifdemeanour.

Nov. 1 6, following, Mr. John/en's fentence was

pronounced by Sir Francis Withins, as follows ; To
pay 500 marks to the Kiug, and to lie in prifon

till it was paid ; to ftand three times in-the pillory,

on the Monday following, in the Palace-yard, Wejt-

minfter -, on Wednefday, at Charing-Crofs ; and the

Monday after at the Royal-Exchange ; and to be

whipt by the common Hangman from Newgate to

Tyburn *.

After Sentence was paft upon him, in order to

load him with the greater ignominy, the Courtiers,

on pretence of refpect to the Church, moved, that:

before execution of the fentence, he fhould be de-

graded from the order of priefthood. This ought

to have been done, according to the Canons, by

his own Diocefan, the Bithop of London ; but that

Prelate was then under a fufpenfion himfelf, becaufe

he would not obey the King's Orders to fufpend Dr.

Sharp, now Archbilhop of York, for preaching a-

gainft Popery in his own Parifh-Church of St. Giles's

in the Fields. Dr. Crew, Bifhop of Durham, Dr.

Sprat, Bifhop of Rochefter, and Dr. White, Bifhop

of Peterborough ; being then Commiflioners for the

diocefe of London, in the place of the fufpended

Bifhop,

* Mr. John/en, 1683, was tried on an Information in the King's-Bench, for writing Julian the dpojiate, and fined 500 marks,

and committed Prifoner to the King's-Bencb, till he lhould pay it ; which they knew was the fame with perpetual imprifon-

ment, fince he was not able to pay that fum. Thus he was condemned and committed, to the great Joy of the Papifts ; when
in him they few the Laws of England condemned by the Judges, who ftudy'd more to oblige the Court than to do their duty.

See fane Memoirs of Mr. S. Johnfon, p. 7, in his Works.
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Bifhop, were appointed to degrade Mr. Johnfon -,

<

which they performed in the Chapter-houfe of St. '

Paul's, where Dr. Sherlock and other Clergymen <

attended : but Dr. Stillingfleet, then Dean of St. '

Paul's, refufed to have any hand in it. <

When they came to the formality of putting a '

Bible in his hand, and taking it from him again, he '

was much affected, and parted with it with difficul- «

ty, kiffing it, and faying with tears, that they could '

not however deprive him of the ufe and benefit of that '

facred Depofilum. It happened that they were guil- '

ty of an omiffion, in not (tripping him of his caf- '

fock ; which, as flight a particular as it might feem

render'd his degradation imperfect, and afterwards '

faved him his benefice.

On the 1 ft of December, 1686, the fentence was

put in execution; which Mr. Johnfon endured with

as firm a courjge, and as chriftian a behaviour as

ever was difcover'd on any fuch occafion : tho' at

the fame time he had a quick fenfe of every ftripe

which was given him, with a whip of nine cords

knotted, to the number of 317.

In the firft Parliament after the Revolution, when
the Houfe of Commons was preparing an Act of

Indemnity, Mr. Johnfon was advifed by his friends

to get a claufe put into it, that he might have his re-

medy at law againft fuch as had been his illegal op-

preffors. They feemed to be fenfible that they

were obnoxious, and could not juftify what they had

done. About that time the Lord Bifhop of Dur-
ham gave Mr. Johnfon and his lawyer a meeting,

and made his peace with him, to their mutual fatif-

faition.

Sir Francis TVithins, who pronounced the Sentence

againft him, fent a relation of Mrs. Johnfon's to tell

him a feign'd ftory, that Sir Francis lay dangeroufly

ill, and could not die in peace, unlefs Mr. Johnfon

would forgive him : To which he reply'd, That he

heartily forgave him what injury he had done to

him. Some few days after, the fame perfon

brought Sir Francis to Mr. Johnfon, as he was wal-

king in Wefiminfter-hall ; where Sir Francis faluted

him, and told him, That his Chriftian and kind an-

fwer had prov'd a reviving Cordial to him. To which
Mr. Johnfon reply'd, That he heartily forgave the

injury done to himfelf ; but as he had been an ene-

my to his Country, he hoped he would be made
accountable for it: it being a common faying with

him, That he was obliged to forgive his own enemies,

but not the enemies of his Country.

The Parliament taking Mr. Johnfon's cafe into

confideration, refolved, June 11, 1689. That the

• Judgment given againft him in the King's-Bench,

upon an information for a mifdemeanor, was cruel

and illegal.

A Committee was at the fame time appointed to

bring in a bill for reverting that Judgment : and

being alfo ordered to enquire how Mr. Johnfon came
to be degraded, and by what authority it was done

;

Mr. Chrifiy, the chairman, fome days after, repor-

ted his cafe to this purpofe :

" That in Trinity-Term, 1686, an information
«• was exhibited againft Mr. Johnfon, in the name
" of Sir Robert Sawyer, Attorney-General, for

" writing and publifhing afcandalous and feditious

" Libel, inchled, An humble and hearty Addrefs, &c.
" That the fame Term they forced him to plead,

" got a J ury [0 find him guilty, and Sir Francis
" Wilbins pronounced the following Sentence upon
" him: To -pay five hundred marks to the King, and
" to lis in pi.fan till 'twas paid : Tojtand thrice in

4

: the pillory, in the Palace- yard, at Charing- crofs'

' and at the Old-Exchange : and to be whipt by th*

' Common Hangman from Newgate to Tyburn-
1 That the Judges then in Court, were the Lord
' Chief-Juftice Herbert, Sir Francis Withins, Sir

' Robert (Vright, and Sir Richard Holloway. That
' apprehending 'twould be a fcandal to the Clergy
' to have fo infamous a punifhment inflicted on a

' Minifter, they defired Mr. Johnfon might be firft

' degraded : in order to which, being a prifoner in

' the King's-Bench, in thediocefe of the Bifhop of

' IVinchefler, he was fummoned to appear the 20th
' of November, in the convocation-houfe of St.

• Paul's, in the diocefe of London, his Living be-

' ing within that diocefe, and brought thither by
1 Habeas Corpus : where he found the Bi (hops of
' Durham, Rochefler, and Peterborough, Commif-
' fioners to exercife the jurifdiction of the Bifhop
:t of London, during his fufpenfion ; with fome
;t Clergymen, and many Spectators. A Libel was
" exhibited againft him, charging him with great

" mif-behaviours,tho' none were fpecificd or proved.
'' That Mr. Johnfon demanded a copy of the Libel,

" and an advocate, both which the Bifhops denied,

" and immediately proceeded to fentence, That he

" fhould be declard an infamous perfon, that he fiould
" be deprived of his Reifory, that he fhould be a meer
" Layman, and no Clerk, and be deprived of all right
'
' and privilege of Prieftbood ; that he fhould be de-

" graded thereof, and of all vejiments and habits of
" Prieftbood. Againft which proceedings Mr. Jobn-
" fon protefted, as being againft law, and the 13 2d
" Canon ; not being done by his own Diocelan.

" But his proteftation was refufed, as was alfo his

" appeal to the King in Chancery.

" After which, they proceeded to degrade him,
" by putting a fquare cap on his head, and then

" taking it off: by pulling off his gown and girdle,

" which he demanded as his proper goods, bought
" with his money, which they promifed to fend him,
" but he could not get them till he paid twenty
" (hillings. Then they put a bible into his hands,

" which he not parting with readily, they took it

" from him by force. That on the 22dof Novem-
" ber, the Judgment in the King's -Bench began to

" be executed with great rigour and cruelty : that

" Mr. Roufe, the Under-Sheriff, tore oft" his caf-

" fock on the pillory, and puL a frize coat upon
" him : that he was whipp'd with a whip of nine

" cords, knotted, which was (hewed to the commit-
" tee. That Mrs. Johnfon had alfo an Information
" exhibited againft her, for the like matter as that

" againft her hufband.
" On all which, the Committee came to the fol-

" following refolutions ; which, on the report, were
" all agreed to by the Houfe; That the Judgment
" agair.ft Mr. Johnfon was illegal and cruel : That
" the Ecclrjiaftical Commiffton was illegal, and confe-

" quen'.ly the fufpenjion oj the Bifhop of London, and
" the authority committed to the three Bifhops, null

" and illegal. That Mr. Johnfon not being degraded

" by his own Diocefan, if he had deferv'd it, was il-

" legal : That a Bill be brought in, to reverfe the

" Judgment, and to declare all the proceedings before

" the three Bifhops null and illegal. And that an
" Addrefs be made to his Mcjefty, to recommend Mr.
'• Johnlon to fome eccleftaftical Preferment, fuitable

" to his fervtces and fuffcrings."

The Houfe likewife ordered, That in the faid

bill the proceedings upon the Ecclefiaftical Com-
miffion fhould be declared void.

The
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The Houfe prefented two Addreffes to the King

in behalf of Mr. John/on : But tho' his Majefty

was inclinable enough to have complied with their

requeft, Mr. John/on could never obtain any

Church-Preferment. Mr. Johnfon however, being

a man of fuch merit, did not pafs altogether with-

out a reward ; for the King gave him three hun-
dred pounds a year out of the Poft-cffice, for his

and his fon's life ; befides a thoufand pounds in mo-
ney, and likewife beftowed a place of about a hun-
dred pounds a year on his fon.

^ «5* *£? -^JE?1 '
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XL I. The Trial of Rowland Walters> Dearing Bradjhaw, and
Ambrofe Cave, Gent, (for murdering of Sir Charles Pymm, Bart.) at the

Seillons held at the Old-Bailey, on Friday the firft day of j^tz*?, 1688.

before the Right Honourable Sir "John Shorter, Knt, Lord --Mayor of the

City of London, and Sir Bartholomew Shower, Knt. Recorder of the fame
City ; together with others his Majefty's Juftices of the Peace for the

City of London, and County of Middle/ex.

f
RY E R, make proclamation.

Cryer. Oyes, Oyes, Oyes.
Clerk.

Clerk. Keeper of Newgate, bring

2p the prifoners to the Bar. Which
was done.

Chrk. You the prifoners at the Bar, thofe men
whom you mail hear called, and perfonally appear,

are to try between our fovereign Lord the King,

and you who are arraigned, upon your feveral lives

and death : if you lhall except againft any one of

them, you muft fpeak before they be fworn.

Clerk. Cryer, call Henry Dyer.

The Jurors fworn are as followeth

;

Henry Dyer, William Villiers,

Giles Bagg's,

Matthew Jerman,

Timothy Watdoe,

Richard Chafe,

Samuel Burgefs,

John Frith,

John Hill,

Obadiah Hickman,

John Read,

Francis Willis.

Who were all fworn.

Clerk. Cryer, count thefe, twelve good men and

true.

Clerk. Cryer, make proclamation. Which was

done.

Clerk. You Gentlemen of the Jury, look upon the

prifoners at the bar, and hearken to their charge ; they

ftand inditled by the names of Rowland Walters,

Dearing Bradfhaw, and Ambrofe Cave, Gents, for

that they not having the fear of God before their eyes,

but being inftigated and feduced by the Devil, and their

own wicked Hearts, oh the jourth Day of May, in

the fourth year of the reign of our fovereign Lord

King James II. in the Parifh of St. Nicholas Cole-

Abby, in and upon Sir Charles Pymm, Bart, felo-

nioufly, wilfully, and of their malice fore- thought,

did make an affault ; and that he the faid Rowland

Walters, having then and there in his right-hand, a

certain Rapier made of iron and Jieel, of the value of

about 5s. and him the faid Sir Charles Pymm in

and upon the right fide of him the faid Sir Charles
Pymm, a little above the right pap, did Jtrike and
thruft as aforefaid ; giving him the faid Sir Charles
Pymm, a little above the right pap, one mortal

wound of the breadth of one inch, of the depth of ten

inches: and that they the faid Dearing Brad (haw,
and Ambrofe Cave, were prefent, aiding, abetting

\

and affijling him the faid Rowland Walters, in the

perpetration of the faid wilful murder of him the

faid Sir Charles Pymm. So that they three, the pri-

foners at the bar, with malice fore-thought, did inten-

tionally kill and deftroy, and wilfully murder him the

faid Sir Charles Pymm, againft the peace of our fove-
reign Lord the King, his Crown, and Dignity, and
againft the form of the Statute in that cafe made and
prcvided. Upon this IndiiJment they have been ar-

raigned, and have hereunto pleaded Not Guilty, and
for their Trial, have put themfelve: upon God and
their Country, which Countryyou are. Tour buftnefs

is to enquire, whether they or either of them commit-

ted this felony and murder as aforefaid ; if you find

them or either of them, guilty of the faid wilful mur- -

der, you are to enquire what goods and chattels they,

or either of them, had at the time of the committing

of the faid wilful murder ; but if you find them not

guilty, you are to fay fo ; and hear your evidence.

Mr. Walters My Lord, I humbly defire thefe

Gentlemen may be tried before me.

Court. That cannot be, Mr. Wallers, becaufe

you are all three put into one Indictment.

Ccur.fel for the King. My Lords, and you Gentle-

men of the jury, I am here retained a Counfel for

the King, againft the prifoners at the bar, who all

three ftand indicted for the murder of Sir Charles

Pymm, Bart, in the Parifh of St. Nicholas Cole-Abby,

thrufting him through the body near the right pap,
giving him a mortal wound, of which he then and
there inftancly died. The other two prifoners ftand

in-
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indicted for ait-ling, abetting, and aflifUng him the

laid Waiters in the laid murder.

Another Councilfor the King. My Lords, this Mur-
der tell out on the fourth day of Mayhft, after this

manner, viz. The faid Sir Claries Pymm, one Mr.

Mirriday, Mr. Neale, and Sir Thomas Middleton,

and others, dined at the Swan-Tavern upon Fifl)-

ftreet-hill ; after they were come into the houfe they

went up ftairs, after which the Prifoners at the bar

came into the houfe, and took another room to dine

of beef and other things. But one of Sir Charles's

company defired to have a plate of it-, upon which

Mr. Cloud/ley told them forne Gentlemen had be-

fpok. 1

- it ror dinner, but he faid he would get them

a plate of it, which was fent up, and ordered to be

reckoned into Mr. Walters the prilbner's bill. Af-

ter dinner they drank their healths, and returned

them thanks for their beef •, and towards the evening

Sir Charles Pymm and his friends came down ftairs,

and met the prifoners at the bottom, and Mr. Cave

afked them how they liked the beef that was fent

up ? upon which one in the company anfwered, and

told them, they did not fend it, for they had paid

for it. Upon which farther words arofe, and Mr.

Jkadjham drew his fword, and fell upon Sir Charles

Pymm ; but he got out into the ftreet. After which

Mr. Walters came forth-, and plucked Sir Charles

Pymnt by the arms, and forced him to fight with

him, faying, here is my hand, and here is my
fword-; and as foon as he was in the ftreet, he re-

ceived this mortal wound, and fo fell down dead.

After this, Mr. Walters took him by the nape of

the neck, and dafh'd his head upon the ground,

and cried out, God damn you, you are dead : and

faid farther, let the fword alone in his body. My
Lords, this fhall be proved to be done, without

any manner of provocation ; and if fo, I hope you,

Gentlemen of the Jury, will find him guilty of

wilful murder.

Clerk. Call Mr. Mirriday, Mr. Neale, Mr. Palms,

and Mr. Bridges : who were fworn.

Mr. Mirriday. My Lord, on the fourth day. of

May laft, on a Friday, Sir Charles Pymm, myfelf,

and thefe Gentlemen herein Court, came to dine at

the Swan-Tavern in Old Fifo -ftreet. .We afked for

. meat, and Mr. Cloudjley, the man of the houfe, told

us, we might have fifh, for he had no meat, but

what was befpoke by Mr. Walters and his company.

We defired him to help us to a plate of it, if it might

be got, which we had brought up ftairs; after din-

ner we drank the Gentlemens health that fent it, and

returned them thanks for it. A while after Sir Tho-

r.iis Middleton went away, and about an hour after

that, or thereabouts, Sir Charles Pymm and the reft

of us came down to go away ; and when we were in

the entry, Mr. Cave met us, and afked Sir Charles

how he liked the beef that was fent up ; who anfwer-

ed, we did not know you fent it, for we have paid

for it. Then the boy that kept the bar told us, that

he did not reckon it in the bill ; upon which Mr.

Cave feemed to take it ill. But, my Lord, I can-

not be pofitive whether Mr. Brad/haw and Mr. Palms

were at any words. Then I took Mr. Cave to one

fide into the entry, and he thought that I had a

mind to fight him, but I did what I could to make
an end of the quarrel. [Upon which, the Court

highly commended Mr. Mirriday."]

Court. This was in the entry, but where was Sir

Charles Pymm ? -

Mr. Mirriday, He was then in the entry.

Vol. VII.

Court. Where was Mr. Walters ?

Mr. Mirriday. He was at the door, my Lord %

but I cannot fwear pofitively to any particular paf-

fage as to the murder; but Mr. Walters called Sir

Charles Pymm rogue, and gave him very ill words,

and I faw him take him by the neck, and forced his

head downwards, and faid, God damn him, be is dead,

to the beft of my remernb.v.nce, my Lord. Then,
I took Sir Charles up in my arms, and pulkd the

fword out of his body, and then Mr. Walters faid,

God damn him, let it flay in his guts, or in bis body,

or words to thai; effect.

Court. Was Mr. Cave or Mr. Bradjhaw at the

place where Sir Charles fell ?

Mr. Mirriday. No, my Lord, they were in the

entry fcuffling there.

Court. What came of Mr. Walters afterwards ?

Mr. Mirriday. My Lord, he ftay'd a little till I

had pulled the fword out of his body, then he ran

away.

Court. Did they draw their fwords in the entry ?

Mr. Mirriday. I cannot tell that ?

Court. Did you fee them draw their fwords ?

Mr. Mirriday. I cannot fay Sir Charles Pymm's

fword was drawn, but! faw Mr. Walters draw his

fword. in the ftreet.

Court. Do you know whether Mr. Walters was

wounded or no ?

Mr. Mirriday. I do not know that, for I did not

fee the wound given.

Court. Mr. Walters, will you afk him any que-

ftions ?

Mr. Walters. Yes, my ^Lord : Mr. Mirriday,

what did you fay to Sir Charles Pymm in the Fi(h-

monger's fhop t Did you not fay, go, and fight

him, and I will be your Second ?

Mr. Mirriday. My Lord, I do not remember
one word of that ?

Court. Mr. Mirriday, were you in any Fifhmon-
ger's fhop ?

Mr. Mirriday. Yes, my Lord, I was there; but

I do not remember one word between Mr. Walters

and Sir Charles, and, as I hope for falvation, I faid

no fuch thing ; and that's all I have to fay.

Clerk. Cryer, call Mr. Neale.

Mr. Neale. My Lord, I went and met with thefe

Gentlemen that dined with us at the aforefaid Ta-
vern, and we had fifh and two beef marrow-bones,

and a plate of beef for dinner ; and when we came
down to go away, thefe Gentlemen met us, and

faid, God damn you, how didyou like the beef? which

raifed a quarrel among us ; but immediately, after I

thought it was all over, I faw Mr. Walters run Sir

Charles Pymm thorough.

Court. Was his fword drawn ?

Mr. Neale. Yes, both of their fwords were drawn ?

Court. Where was Mr. Bradfhaw?
Mr. Neale. I cannot tell where he was directly : but,

my Lord, I heard Sir Charles Pymm fay nothing to

Mr. Walters.

Clerk. Cryer, call Mr. Palms.
' Mr. Palms. My Lord, after the reckoning was paid,

we came down ftairs, and called for a coach, and

becaufe it rained, there was none to be had ; and thefe

Gentlemen followed us into the entry, and fo words

to the fame purpofe as aforefaid paffed between

them ; after which, I met Mr. Bradfiaw, and we

fell out in the Fifhmonger's fliop.

Court. Who began ?

Mr. Palms. I know not, \ cannot remember that.

O o Co-.irt.
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Court. Were you not in drink ?

Mr. Palms. My Lord, we drank nine or ten bottles

among fix of us ; after which Mr. Brad/haw and I

drew our fwords, and then Mr. Mirriday came and

took him away from me into the entry, and in the

mean time, while we were talking in the entry, the

bufinefs was done.

Court. Were your fwords put up again ?

Palms. I had put up mine.

Councilfor the King. Did you take notice of what

paffed between Mr. Walters and Sir Charles Pymm ?

Mr. Palms. I heard nothing of high words.

Court. "Yes, yes, it was all about the beef.

Clerk. Cryer, call for Mr. Pre/land, the Bar-

keeper.

Pre/land. My Lord, I made the bill for the rec-

koning.

Court. Did you put the beef into the bill ?

Prejland. No, I did not ; when they came down
flairs, the coach was fetch'd for them, viz. for Sir

Charles Pymm and his company, and the reckon-

ing was paid. When Sir Charles Pymm and the reft

of his company came down into the entry, Mr.

Walters came out of the room, fcff. a«d I heard

them argue about their dinner, and they came to

me, and afked me what was to pay for beef, and I

told them nothing.

Court. Did you fee the man killed ?

Prejland. My Lord, I did not fee him killed,

not I.

Court. Who was it that quarrelled with the coach-

man?
Prejland. My Lord, Mr. Neale quarrelled with

the Coachman about his flaying : the Coachman re-

Fufed going with him, becaufe his Horfes were hot.

Clerk. Cryer, call Mr. Brummidge.

Mr.Bw»H»fWg«.MyLord,between eleven and twelve

a-clock in the morning on the fourth of May laft,

Sir Charles Pymm came to Mr. Cloud/ley's door in a

coach, and afked him what he might have for dinner;

who told him that he might have a mullet and fome

fmelts, and I fold a mullet to Mr. Cloudjley : fo Sir

Charles went to the Exchange, and I faw no more
of him till I faw him kill'd. While I was in the

houfe, came in one Mr. Allen and others, to enquire

for Sir Charles Pymm, and Mr. Cloudjley told them,

that he had befpoke a dinner, and was gone to the

Exchange, viz. a mullet and fome fmelts ; but one

of the Gsntlemen defired a bit of the beef that was

at the fire, fo Mr. Cloudjley faid he would get a plate

for him. So I went to the door, and the Coachman

came, and his horfes being hot, he defired to go a-

way becaufe it rain'd ; but Mr. Neale put his foot-

boy into the coach, and the Coachman after pull'd

his boy out of the coach, and drove away. And
after that, I faw Mr. Cave and others come to the

door, and juftled each other into the next (hop, and

were at very high words •, ;>nd fo afterwards they

went into the entry again, and Sir Charles Pymm
and Mr. Walters came out without the door, the lat-

ter of which faid, Here is my hand, and here is my

[word ; but they returned both in again into the Ta-

vern, and within two minutes came out again, and

I faw Mr. Walters thruft Sir Charles Pymm through

his back.

Court. Did you fee him do any thing to him af-

ter he was down ?

Mr. Brummidge. No, my Lord, I did not.

Court. Did you not fay, that Walters went over

the kennel, and drew his fword, and flood upon his

guard, and then you fay, that you faw Sir Charles

Pymm came out with his fword drawn ; was his

fword drawn ?

Mr. Brummidge. I did not fee him draw it; but it

was drawn.

Court. Where did he receive his wound ?

Brummidge. Within a foot of the kennel; I was
but a little way off, but I did not fee him beat his

head againft the ground.

Cryer. Cryer, call Mr. Fletcher.

Mr.Fletcher. My Lord, on Friday in the evening on
the fourth of May, I was going by the Tavern-door
about feven a- clock at night, and I heard a noife and
a talking of going to the other end of the town to
be merry : and turning myfelf back to hearken fur-

ther, I faw Mr. Walters come out of the door and
draw his fword, and Sir Charles Pymm came out,

and drew his fword ; and prefently Mr. Walters'

%

fword was through Sir Charles Pymm's body almoft
a foot; and he fell down crinkling immediately, and
when he was down, I faw Mr. Walters hit him in

the kennel, and take him by the nape of the neck,
and after cried, God damn him, let the /word Jlick

in his body ; and afterwards I faw Mr. Mirriday
pull the fword out of his body.

Court. Did you fee Mr. Bradjhaw there when-Sir
Charles it\U

Mr. Fletcher. No, my Lord, I faw none there but
Mr. Walters and Sir Charles, they were out ofdoors,
and the reft were in the entry.

Mary White and Sarah Webb were called, who
could give little or no evidence as to matter of
faff, as concerning the death of Sir Charles ; and
being timorous, could not fee what they might have
feen.

Clerk. Cryer, call Mr. Allen.

Mr.Allen. I know but very little of the matter, but
that there was a plate of beef fent up to us, but we
knew not from whence it came, till afterwards the
Drawer brought us word that the Gentlemen below
had fent it up; after which, we drank their healths

and returned them thanks for it. After which, I went
to the Coffee-houfe hard by, and fat about half an
hour, and prefently heard a cry of murder, arid I

came down, and faw Sir Charles Pymm lying with
a wound in his body, and another in his head, buc
I did not know who it was, not then ; but I afked
who did this bufinefs, and exhorted the people to
take them as foon as they could.

Court. I think you faid that Mr. Bradjhaw's
fword was drawn ?

Mr.Allen. Yes, it was, but I believe that he did not
know that Sir Charles Pymm was kill'd,

Mrs. Sheepwajh was call'd, but could depofe no-
thing material.

Court. Mr. Walters, you have been here indided,
together with Mr. Bradjhaw and Mr. Cave, for the
murder of Sir Charles Pymm, Knt. and Bart, you
have heard what charge hath been laid againft you,
which hath been a very ftrong one, and now it be-
hoves you to make your defence as well as you can.

Mr. Walters. My Lord, I was no way the occa-
fion of the quarrel ; when I came thither, I afked
for fome meat, and having not eaten all the day be-
fore, we had a piece of beef, of which Sir Charles

Pymm and his company had fome, who afterwards

drank our healths, as I was informed. For my part,

my Lord, I never faw the Gentleman before in my
days: my Lord, I am very forry it fhould be my
misfortune to kill him in the quarrel. Sir Charles

Pymm afked mefaying, Goddamn you, Sir, what have
you to do to mtddle? I went preftntiy, my Lord, to

a
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a Fifhmonger's where Mr. Mirriday was, and Sir

Charles Pymm came, and Mr. Mirriday faid to him,

Sir Charles, Damn you, Sir, go and fight- him, and 1

•will beyour Second. And prcfently they came upon

me, and I drew my fword in my own defence, and

he ran me eight inches into the thigh, and at the

fame pals, I had the misfortune, my Lord, to run

him into the body.

Court. Would you afk Mr. Mirriday any que-

ftion ?

Wallers. Yes, my Lord. Mr. Mirriday, did you
fee me ftrike Sir Charles's head upon the ground ?

Mirriday. No, Sir, I did not fee that, neither

did I fay any fuch thing in the Fifhmonger's fhop,

as to bid Sir Charles fight you.

Clerk. Cryer, call Mathew Perin.

Perin. My Lord all that I faw of the bufinefs

was, that whan the Coachman was called to the

door, Mr. Neale came and threatned him if he did

not ftay ; then Mr. Cave anci Mr. Brad/haw were in

the entry, and I heard them difcourfe about beef,

and fomeof them faid, You give us beef and make
us pay for it ; and there was anfwer made, they were
Rafcals that faid fo, for they did not. There was
one of the Gentlemen in our fhop hearing of it, faid,

Let me come to him, I will fight him.
Court. Do you know the man ?

Peren. No, I do not know who it was.

Mr. Walters. I was wounded at the fame time,

my Lord.

Court. That is admitted of.

Mr. Walters. Let him bs allied, whether I beat

the head againft the ground.

Perin. No, my Lord, I did not fee him do that.

Court. Pie had a wound, the queftion is, how
he came by it, whether he might not fall upon it

himfelf, it was a flanting wound ?

Mr. Walters. Pray, My Lord, let Sir Charles''s

fword be feen, all blood. [But that gave no fatisfac-

tion on either fide.]

Court. Mr. Bradjhaw, what have you to fay for

yourfelf ?

Mr. Bradjhaw. My Lord, I was there, but I

know nothing of the death of Sir Charles Pymm,
nor how he came by it ; there were fome words
arofe amongft us, and I defired them to ceafe, for

fear a further quarrel fhould enfue upon it.

Court. Mr. Cave, what have you to fay ?

Mr. Cave. I know no more of the matter than

this Gentleman faith : I faw not Sir Charles Pymm
killed.

Clark. Cryer, make proclamation.

Cryer. All people are commanded to keep filence

upon pain of imprifonment.

Then Mr. Baron Jenner fumm'd up the evidence

asfolloweth:

Baron Jenner. Gentlemen of the Jury, you have

three perfons indi&ed, viz. Mr. Walters, Mr.
Bradjhaw and Mr. Cave, for murdering Sir Charles

Pymm, Bart, and have had feveral witneffes called

for the King, againft the prifoners at the bar ; the

firft of which was Mr. Mirriday , and he gives you
this account, and tis all that each and every one
gives, and it agrees on all fides ; and he tells you,

that all thofe Gentlemen were to dine at Mr. Cloud-

Jley's, at the Swan-Tavern in Old Ftjh-ftreet ; and that

they were there at dinner, it is very plainly prov'd.'

And being there, it feems that fome of thofe Gen-
tlemen had befpoke a fifh-dinner, fome flefh, and
had fome, viz. a plate of beef •, and he tells you
alfo, that when dinner was over, fome words did a-

rife concerning the reckoning, and that one of the

companies were got down ftairs in the entry, where

a further quarfel did arife. Mr. Mirriday tells you
further, that Mr. Bradjhaw and he quarrelled, fo

there was a fcuffle in the entry ; after which, things

were pretty well quieted there : in comes Mr. Wal-
ters and Sir Charles Pymm, and while Mr. Mirri-

day was fecuring the firft quarrel, they, viz. Sir

Charles Pymm and Mr. Walters, were got out at

the door, and Sir Charles was (looping down, and
Mr Walters was, pufhing upon his neck and throw-

ing him down.
So faid Mr. Mirriday, and when he went to take

the fword out of his body, he faw him a dying man.
The next evidence was Mr. Neale, and he ob-

ferves to you, that one of the Gentlemen did fay,

that the quarrel was not intended againft them ; and
he gives an account of the ftory, how tiat it was
about the beef; howthatSir Charles was run through

by Walters, but he did not fee him knock his head

againft the ground.

Mr. Palms gives the like account, and faith, that

whilft they were a fcuffling in the entry, Sir Charles

was kill'd at the door.

The next evidence is the Drawer, who tells you
of a fquabble that Mr. Neale had with the Coach-

man at the door, and how that there was left four

of the Gentlemen behind, and that the Coachman
was unwilling to wait becaufe it rained, his horfes

being hot, they might catch cold ; whereupon he

put his foot boy into the coach, and threatned the

Coachman if he went away: this was before they

fell out about the meat.

The next evidence was one Mr. Brummidge the

FiQimonger, he gives the fame account, how that a
quarrel was amongft them, and how that Mr. Wal-
ters was on one fide of the kennel, and Sir Charles

Pymm on the other fide, and there they ftood with

their fwords drawn ; and as foon as they came clofe,

they wounded each other, and Sir Charles Pymm
was kill'd ; but he did not fee his head knock'd
againft the ground.

Comes Fletcher, my Lord Mayor's Officer, and

he tells you, that he was going by the door home
into Bread-ftreet, and he fees a man that was wounded
(looping down •, and he fwears that Mr. Walters took

him by the nape of his neck, and knock'd his head

againft the ground, and heard him fwear, let tbs

fwordJlick in him. Sarah Webb and another woman
fpeak it to be in the like manner •, and one of them
talks of Mr. Walters'^ pulling Sir Charles Pymm out

of the entry before he would come out.

Laft of all, Gentlemen, here was Mr. Allen, one

of their company, who went away to the Coffee-

houfe, and hearing murder cried out, he came and

found Sir Charles Pymm kill'd and quite dead. This,

Gentlemen, is the evidence that you have heard as

near as I can give it you.

Now, for the prifoner Mr. Walters, he would

have you believe, as if Sir Charles had ftruck him
before he drew his fword ; but he has not proved it:

likewife fpeaks of Mr Fletcher, but he does not re-

member that Sir Charles Pymm ftruck him before

he drew : but fo it was, Gentlemen, there was a

quarrel, in which that honourable and worthy Gen-
tleman, Sir Charles Pymm, loft his life.

Now for Mr. Bradjhaw, he confeffeth that there

was a quarrel ; but he faith, that he did not know
when or how, Sir Charles Pyitim was killed ; and for

Mr. Cave, I do not find any thing objected ag3inft

him, nor either of them.

Now
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Now, Gentlemen, I muff tell you what the law
is in this cafe : Firft of all, to begin withJMr. Wal-

ters, fo as it fairs with Mr. Walters, fo you may be

guided to deal with the other two. Now it hath

not been made appear by any of the evidence that

you have heard, that there was any premeditated

malice between them, for they were never in com-
pany before, and knew not each other ; fo that there

could be no manner of malice from him in parti-

cular.

The next ftep, Gentlemen, is, here is nothing

that can impute a general malice upon Mr. Walters.,

for if I had no defign to kill a man, and kill ano-

ther with whom I do not quarrel, that cannot be

any premeditated malice •, but I rather think that

there was a little heat of wine amongft them : and

this whole a&ion was carried on by nothing elfe

but by a hot and fudden frolick, and I am very for-

ry that it fhould fall upon fuch a worthy Gentleman

as he was. And if there was no malice premedita-

ted, then he can ^be found guilty of nothing but

manflaughter ; and as for the other two, they muft

be totally acquitted. If I have err'd in the fumming
up of thefe evidences, or miftaken myfelf in any

point, here are my brothers to help me.

Then the Gentlemen of the Jury withdrew for

about the fpace of half an hour, and returned into

Court upon a fcruple of confcience, one amongft

them fpoke to the Court as followeth ;

Juryman. My Lord, we are not fatisfied in our
confciences concerning the death of Sir Charles Pymm

;

we find in it malice fore- thought; becaufe after he
had run the fvvord through his body, he was not

fatisfied with that, but muft knock his head againft

the ground ; fo we do take it, that the faid Sir

Charles Pymm was malicioufly murdered.

Mr. Juftice Allibone. Gentlemen of the Jury, I

fhall endeavour to direct you in this cafe, and tell

you what the Law faith, that it cannot reach a man's

life, where no prepenfe malice is proved -, that there

it none proved, appears very plain to me, and I

hope alfo to you, becaufe it hath been proved that

thofe Gentlemen, viz. the prifoners at the bar, and
the deceafed, had never been in company before.

Gentlemen, you are upon your oaths to ferve the

King as Jurymen ; and I, as a Judge, am upon my
oath to try the caufe as well on the behalf of the

living as the dead. So that upon the whole matter,

Gentlemen, this can be called nothing elfe but a

ftorm, an ungoverned florm that fuch men are fub-

ject to ; fo that it does not reach precedent malice,

but fubfequeht paffion 5 which fad paffion was con-

tinued to that height, that Sir Charles Pymm in the

midft-of it loft his life.

Then the Jury went out again for about a quar-

ter of an hour ; and returning, brought in Mr.
Walters guilty of manflaughter ; but the other two
were acquitted.

FINIS.
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