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AGRICULTURE, RURAL DEVELOPMENT, FOOD
AND DRUG ADMINISTRATION, AND RE-
LATED AGENCIES APPROPRIATIONS FOR
2017

WEDNESDAY, FEBRUARY 10, 2016.

COMMODITY FUTURES TRADING COMMISSION

WITNESS

HON. TIMOTHY MASSAD, CHAIRMAN, COMMODITY FUTURES TRADING
COMMISSION

Mr. ADERHOLT. The subcommittee will come to order. I would
like to welcome everyone to the Agricultural Appropriations sub-
committee’s first hearing for fiscal year 2017.

I also would like to recognize that we have a new member of our
subcommittee that is now officially onboard, Mr. Palazzo from Mis-
sissippi. He came to this subcommittee right after we finished up
the hearings last year. So we are glad to have him be a part of the
hearing this year and for what he will bring as far as his ques-
tioning and his comments as we move forward.

Today we welcome Chairman Massad. Thank you for being here
with us. I understand you have had a full day today. So welcome
for the afternoon session.

But we look forward to discussing CFTC’s fiscal year 2017 budg-
et request of $330 million, and of course other matters that are re-
lated to the Commission.

The CFTC’s budget has been a topic of much talk over the past
few years, fueled by significant annual budget requests. As we saw,
the White House yesterday announced support for a doubling of the
CFTC’s budget to $500 million fiscal year 2021. This proposal is
within the context of CFTC’s having already received significant in-
crease of more than 123 percent since the financial crisis.

For fiscal year 2017, if fully funded, this request would increase
CFTC’s budget by 195 percent since the financial crisis of 2008.
The agency has more than doubled in size in a matter of a few
years. The President’s goal of quadrupling the agency in just over
a decade ignores the Nation’s crippling $19 trillion debt, and as I
mentioned last year during our annual budget hearing, the contin-
ued pattern of submitting excessive budget requests seems to be a
political maneuver that actually moves the goal post.

These are the kinds of statistics that this Committee has to look
at, has to examine as we move forward and we determine where
we are going to invest additional monies. The subcommittee’s juris-
diction covers a number of agencies, as you know. Of course, CFTC,
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as we are here today, but also the Food and Drug Administration,
and a vast majority of the U.S. Department of Agriculture. USDA
alone is asking for an increase of almost $800 million and the FDA
is asking for another increase this year.

I want to emphasize that nearly every agency that is putting
forth a request to this subcommittee can justify in some way why
they need a bigger budget. For fiscal year 2016, the subcommittee
had to consider additional funding increasing for the CFTC in light
of other critical needs, such as the growing humanitarian and ref-
ugee crisis in the Middle East; the needs of the FDA to implement
the Food Safety Modernization Act; providing funding for the high-
ly pathogenic avian influenza; and of course, keeping the lights on
for families in rural housing throughout USDA’s Rental Assistance
Program.

Each of these areas deserved a hard look for increases, and when
compared to years in the past, these were tough decisions that the
Committee had to make. This being said, it should be noted that
CFTC has made some improvements in how it regulates the mar-
kets and improved some uncertainty for market end users. This in-
cludes your ongoing work on the swap dealer de minimis rule, mov-
ing forward on the cross-border equivalency.

Since your time as chairman, you have addressed a slew of unre-
solved regulatory issues left in the wake of the Dodd-Frank enact-
melét, but there are, of course, still ways that progress can be
made.

I am particularly appreciative of the cooperation between you
and your team and our staff in providing updates and working with
us as we resolve critical issues.

With all that said, there are many issues that we need to look
at a little closer, including the budget request for this year, various
regulatory issues, and CFTC’s management issues.

You also mentioned cyber security in your written testimony, and
I agree that this is a very important issue, and the committee has
provided $282 million since fiscal year 2011, particularly for infor-
mation technology.

Now, it was a bit disappointing to see that the President’s re-
quest did not include money or requested money set aside for IT,
but under this budget request, CFTC spending will increase 32 per-
cent, and this is the eighth consecutive double digit increase that
has been requested since 2008, and we will discuss that a little bit
further as we move forward.

Also we will touch on a recent ruling requested by this sub-
committee from the Government Accountability Office and which
resulted in a potential violation in the Antideficiency Act. This per-
tains to an accounting issue that culminated in the agency’s finan-
cial auditor retracting ten years’ worth of financial statements.

Congress had to fix this issue in the fiscal year 2016 Omnibus
that resulted from action taken by a prior CFTC chairman.

At our annual CFTC hearing back in 2013, this subcommittee
originally raised the issue of the CFTC’s leasing practices and
costs. What was discovered led to the investigation by the agency’s
Inspector General, the GAO’s own leasing audit, and the recent
GAO legal opinion showing that CFTC potentially violated the
Antideficiency Act.
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In addition, this subcommittee has noted for years that the agen-
cy’s leases are significantly higher than what they should be and
have resulted in excessive cost. The CFTC’s Inspector General con-
firmed these suspicions a few years ago.

Since Dodd-Frank, the agency’s numbers of personnel has in-
creased by 18 percent, while annual leasing costs have increased
by a staggering 74 percent, an additional $9.3 million per year in
leasing cost. These leases were negotiated based upon funding as-
sumption rather than on actual appropriations.

This subcommittee requested the initial review by the CFTC’s In-
spector General of the agency’s leasing cost and followed up with
a review by the Government Accountability Office. The bottom line
in this one case and in future examples is for agencies to be great
stewards of limited resources.

Finally, we will discuss various rulemaking and other regulatory
issues that are raised by our Members. I cannot agree more with
the statement that is in your written testimony that you said,
“Sensible regulation is essential.” How to define “sensible” within
Eh% context of current or future regulations is often what is up for

ebate.

Whether the Commission needs more money or not may, in fact,
be a valid question. This subcommittee’s goal remains to get past
the rhetoric and into the nuts and bolts of the agency’s actual
needs, how these budget increases actually resulted in preventing
another financial crisis. The implication of some is more money for
this agency will prevent another meltdown.

The question i1s: what metrics prove this theory? These are all
questions that we will ask and we will look at in this budget re-
quest.

CFTC has received some of the largest increases across the Fed-
eral Government at a time of fiscal belt tightening.

Before I proceed, I do want to take just a minute to share the
themes that we have set out for the subcommittee this year. In
summary, there are basically four things: outcomes, vibrancy, sup-
port, and protection.

In particular, No. 1, increasing oversight efficiency and need for
effective outcomes;

Number 2, keeping rural America vibrant;

4 Number 3, supporting American farmers, ranchers, and pro-
ucers;

And, four, protecting the health of people, plants and animals.

Theme number one builds off our oversight activities over the
past several years. It is about streamlining. It is about strength-
ening and simplifying programs and proven accountability, sup-
porting effective programs for which the government has a clear
and unique rule; ensuring appropriate staff levels; and prevent bur-
densome regulation.

For CFTC, this ensures that money is being spent properly on
leasing costs and the limits unionization has placed on its ability
to hire more staff.

Theme No. 2 is about making smart investments in vulnerable
populations and critical utility infrastructure; assisting rural busi-
nesses with unique economic challenges; and making it a priority
to fund those things that help grow the economy and jobs.
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I want us to provide relief to financial end users and make sure
families can stay in their homes.

Theme No. 3 is about the constituents that we represent. This
includes providing opportunities to them through domestic and
international markets; ensuring free and fair markets; supporting
science and research; and ensuring the safety net is there for those
who need them the most.

And then finally theme No. 4 is about ensuring a safe and
healthy food supply; controlling and eradicating plant and animal
pests that threaten industry; delivering nutritional assistance to
vulnerable populations; and the efficient use of funds for nutrition
research and education.

Many of the end users are producers of an abundant food and
drug supply. So our subcommittee literally touches the lives of
every American in one way or the other and in some regard.

I certainly am honored to have the chance to chair this sub-
committee as we do exactly that, and I look forward to a fulfilling
year as we move forward in looking at the budget for fiscal year
2017.

Now I would like to yield to the distinguished ranking member
from the State of California, Mr. Sam Farr, for any comments that
he would like to make.

Mr. FARR. Well, thank you very much, Mr. Chairman.

I think I get that distinguished label now that I have announced
that I am retiring, but thank you very much. Thank you for your
starting these hearings earlier and starting off in this very impor-
tant arena.

And thank you, Mr. Chairman Massad, for your leadership. I
want to commend the CFTC for the great work you have done over
the years.

We kind of zoomed through this budget very quickly, and at the
end we always seem to cut, squeeze and trim it, and I think what
I would really hope that we might do this year instead of play
“gotcha” we really think about why it is so important to meet the
requests that the President has made in this budget for your mis-
sion, and hope in your remarks you will talk a little bit about that.

There are accounting, bookkeeping issues, as the Chairman
talked about, but it seems to me you have always been forth-
coming. Your agency has always been forthcoming about every one
of those things, never tried to hide anything. There was no misuse
of funds. It was accounting errors, procedural errors and, frankly,
the amount of money involved is de minimis compared to what the
mission is here.

And T hope that we do not let the detail ruin the mission. I was
kind of surprised. I mean, I looked at the report that the GAO did,
but it also admitted that this had been going on for 22 years, and
they never found it. So I think there is some responsibility here for
the GAO who has failed to be the watchdog on this.

You know, I saw the movie “The Big Short” this year, and these
are always complicated issues, and it was interesting how as every-
body who went through that period, even in that movie, they had
a very interesting way of describing what was happening, as you
know, sidebars, little vignettes of activity, very clever way to sort
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of let the audience know how to understand these complicated fi-
nancial instrument terms and actions.

I think that is always the same thing that happens with you, I
mean, with your Commission. It is a very esoteric field. Most peo-
ple who invest in markets do not do it in derivative swaps, do not
do it in commodities, and so on, and therefore, do not know how
important it is, and as I understand, it is a trillion dollars a day
almost business, a working day.

That is a lot of money, and what happens is the rules that you
are enforcing are the rules that Congress wrote in the Dodd-Frank
bill. We wrote it and said this is what you have got to do, and now
that you are doing it, you are getting dinged because some people
on the outside do not like having to, you know, do the paperwork
and do not necessarily want to be monitored.

But it seems to me if we do not do that enforcement, if we do
not be that cop on the beat or the referee in the game, which your
responsibility is, my God, the losses to people that are not going
to understand what happened, and I think it is going to get back
to Congress who sat there and needled away at your budget year
after year.

And, yes, you have had increased requests, but I do not recall
that we have ever really honored much of that request. In fact, I
was told that of all the federal agencies, you have been the one
that has gotten the most consistent across-the-board cuts that aver-
ages about 26 percent a year from the request the President made
to what Congress funds you.

So as we go into this, I hope it is not a cat and mouse game. I
hope that we can begin, Mr. Chairman, because I think this is
what this Committee is. If there are differences on how to operate
this agency, let’s solve those problems so that the agency can do
their work that they are mandated to do in the Dodd-Frank law,
and hopefully we will get that done this year and get off this you
ask and we cut, and that is it and you have got to live with it.

Because you would not have had all of these vacancies at all had
you gotten the money that was necessary to fill those vacant spaces
because that is what you thought you had to do and, frankly, at
the time the Democrats were in the majority in the House or right
after that, and we would have honored your request.

It is the next party that ended up cutting it. So I hope we get
away from cut, squeeze, and trim and get into let’s fund the mis-
sion enough to be able to do the mission. That is the argument we
give for the military. Let’s do it for the CFTC.

Thank you very much.

Mr. ADERHOLT. Thank you, Mr. Farr.

And, Chairman Massad, we will turn to you now for your open-
ing statement, and again, we appreciate you being here.

Mr. MAssAD. Thank you, Chairman Aderholt, Ranking Member
Farr, and members of the subcommittee.

I am pleased to be back to discuss the President’s fiscal year
2017 budget request for the CFTC. For fiscal year 2017, the Com-
mission is requesting $330 million, an increase of $80 million over
the 2016 enacted level.



6

Mr. Chairman and members of the Committee, in the aftermath
of the global financial crisis, the work of the CFTC is more impor-
tant than ever and critical to the U.S. economy.

Thanks to our dedicated staff and to the constructive and collabo-
rative engagement of my fellow Commissioners Bowen and
Giancarlo, we are bringing important, sensible regulation to the de-
rivatives markets. We are working to make sure that the rules re-
quired of us by the Dodd-Frank Act concentrate on the areas of
greatest risk, and that commercial end users are not unfairly bur-
dened and can continue to use these markets effectively and effi-
ciently to hedge routine commercial risks.

We are seeking to address new and emerging risks in our mar-
kets, such as cyber-attacks, perhaps the single greatest threat to
the orderly functioning of our financial system today, and we are
looking toward the future, taking action to address the potential for
disruptions from automated trading, for example.

The Commission is also working successfully to harmonize regu-
lation with our fellow domestic and international regulators. Here
let me pause to note the important announcement that Commis-
sioner Jonathan Hill of the European Commission and I made this
morning regarding clearinghouse regulation.

After years of negotiation, we have reached an agreement that
resolves the equivalence issue and will ensure that European and
U.S. clearinghouses can continue to provide clearing services in
each other’s jurisdiction. It will help ensure that our global deriva-
tives markets remain robust while keeping our financial system as
stable and resilient as possible.

It is also a significant milestone in our cross-border harmoni-
zation effort.

Finally, the CFTC is engaging in robust enforcement, which is
the most important thing we can do to ensure these markets oper-
ate with integrity and that the public is protected from fraud.

But sensible regulation requires resources, and I cannot under-
score that enough. The increases the CFTC has received in the past
are appreciated and were well used. For example, the fiscal year
2015 increase allowed us to take some steps to improve our infor-
mation technology capabilities and to bolster our staff in critical
areas like enforcement and surveillance.

But the Commission’s budget today is simply not commensurate
with its responsibilities. Those responsibilities were vastly in-
creased as a result of the global financial crisis, the crisis which
caused trillions of dollars in damage to our economy and untold
suffering to American families.

And our responsibilities have increased because the traditional
markets we oversee have grown substantially in size and techno-
logical complexity in the last few years. The United States has long
had the best derivatives markets in the world. They are the most
robust, dynamic and competitive. The budget we are requesting is
critical to keeping them that way because successful markets re-
quire effective oversight, including proper examinations, surveil-
lance, enforcement, and the other core activities we engage in.

Of the $80 million requested increase, approximately 36 percent
would be dedicated to information technology investments, critical
to the Commission’s activities, such as market financial and risk
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surveillance, data collection and analysis, and enforcement. This
will help us keep pace with an industry that is changing and inno-
vating at the speed of light, and it is much larger and more com-
plex than even just a few years ago. It will help us to improve our
IT infrastructure and our surveillance capabilities.

The remaining 64 percent supports an increase in staffing and
related support, with a particular focus on highly critical areas,
such as surveillance, enforcement, and examinations.

For example, it will increase our ability to examine critical mar-
ket infrastructure, such as clearinghouses and exchanges. It will
increase our ability to go after bad actors so that we fully protect
customers like farmers, retirees and commercial business and pre-
serve the integrity of our markets, and it will ensure that we can
be even more responsive to the concerns of commercial end users.

Finally, I would like to point out that our budget request is a
fraction of the amount this agency has added to the U.S. Treasury
in recent years as a result of our enforcement actions. Last year,
for example, we collected over $3.2 billion through enforcement ef-
forts, or an amount equal to over 12 times our budget for that year.

Mr. Chairman and members of the Committee, I believe this
budget request is a good investment, a good investment in making
sure our derivatives markets continue to work for American farm-
ers, ranchers, businesses and the American economy.

Thank you for the opportunity to testify today, and I look for-
ward to your questions.

[The information follows:]
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Chairman Timothy Massad, Testimony
U.S. House Appropriations Committee, Subcommittee on Agriculture,
Rural Development, Food and Drug Administration and Related Agencies

Thank you Chairman Aderholt, Ranking Member Farr and members of this Subcommittee. | am
pleased to testify regarding the President’s fiscal year (FY) 2017 budget request for the
Commodity Futures Trading Commission (CFTC).

The CFTC oversees the futures, options, and swaps markets. While most Americans do not
participate in these markets directly, they are vital to our economy, affecting the prices we all
pay for food, energy, and other goods and services. They do this by providing farmers, ranchers

and businesses of all types with the ability to manage costs and hedge commerciat risk.

For these markets to work well, sensible regulation is essential. As you know, in 2008, the
absence of sensible oversight in the swaps market contributed to the intensity of the worst global
financial crisis since the Great Depression. That crisis cost our economy more than 8 million

jobs, wiped out the savings of millions of Americans and cost millions of families their homes.

Today, the dedicated staff and Commissioners at the CFTC are working hard to provide that
oversight. I want to thank in particular our staff for their tireless efforts and commitment, as well
as Commissioners Bowen and Giancarlo for the judgment and constructive approach they bring

to the agency.

But sensible regulation requires adequate resources. While | appreciate the increases the agency
has received in the past, | believe our budget is simply not proportionate to the responsibilities
we face. The President’s budget request would change that. This budget will give us the
resources to keep pace with an industry that is changing and innovating at the speed of light, and
that is much larger and more complex than even just a few years ago. It will enable us to address
the technological transformations that are shaping our markets but also are creating new risks to
financial stability—such as automated trading and cyberattacks, for example. It will ensure we
can be even more responsive to the concerns of commercial end-users, who did not cause the
global financial crisis yet rely on these markets to hedge commercial risk. It will allow us to meet
our dramatically expanded responsibilities and continue bringing the once-opaque swaps market
out of the shadows. And it will enable us to continue holding bad actors accountable, so that we

protect customers and the integrity of our markets.
The CFTC’s Budget Request for Fiscal Year 2017

To continue our progress, and to allow for the CFTC to fulfill its responsibilities to oversee these

vital markets as directed by Congress, the Commission requests $330 million and 897 full-time
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equivalents (FTE). This is an increase of $80 million and 183 FTE over the FY 2016 enacted
level. It is an investment that is much needed; as it will enable this agency to engage in a number
of important activities that will help ensure that U.S. derivatives markets continue to be stable,

transparent, competitive and free of fraud and manipulation.

These additional resources will allow the Commission to improve surveillance capabilities to
keep up with the technological sophistication of our markets today, and the extreme pace at
which it is developing. This oversight will help us to detect excessive risk and prevent fraud,
abusive practices and manipulation. The President’s budget request will bolster the CFTC’s
enforcement efforts, which are so important to reining in illegal behavior. It will allow the
Commission to substantially increase and improve its examinations of the critical infrastructure
in our markets, such as clearinghouses, and better equip the agency to deal with the very real risk
of cyberattacks. Additional resources also are essential to maintain and improve the basic
information technology infrastructure and capabilities of the Commission. This includes the
ability to receive, store and analyze vast new quantities of data in light of our new

responsibilities and the increased use of automated trading.

The CFTC has been and will continue to be prudent stewards of taxpayer dollars. We are
focusing our limited resources on a number of activities that will strengthen and enhance the

markets we oversee.
The 2017 Estimate Advances Key Commission Priorities

The 2017 budget request is focused on advancing key priorities related to our mission. Of the
requested $80 million increase, approximately 36 percent would be dedicated to information
technology investments that will enhance all of the Commission’s activities, such as market,
financial and risk surveillance, data collection and analysis, and enforcement. The remaining 64
percent supports an increase in stafting and related support, with a particular focus on highly

critical areas such as surveillanee, enforcement and examinations.
Below is a breakdown of our request.
Data and Technology

The Commission requests $61.1 million and 60 FTE for enterprise-wide data and technology
support activities, an increase of $17.1 million and 11 FTE above the FY 2016 enacted level. As
you will hear throughout my testimony, data, and the ability to analyze and report data, are more
important than ever to the CFTC’s ability to oversee the markets we regulate. As a result, it is

essential that the Commission expand its information technology systems.



10

This includes increasing our ability to receive, store, and analyze message data resuiting from the
growth in electronic and automated trading, as well as the vast new quantities emanating from
the swaps market. The Commission currently stores more than 800 terabytes of data. We are
planning to increase our storage capacity by 50 percent this year, addressing requirements for

growth in our high performance analytics program and other mission activities.

The CFTC also must be able to aggregate various types of data from multiple industry sources
that have grown dramatically more complex. It is important that we bolster our core
infrastructure to provide flexible, reliable, scalable, and high-performance services. This includes
hardware, software and other equipment, which must be expanded to support the agency’s
growth. And it requires enhancing communication, processing, storage, and platform

infrastructure.

In addition, the Commission must safeguard the data of a wide variety of registrants and
registered entities, to ensure it is maintained in a safe, secure environment, and is properly

available to support the Commission’s oversight and enforcement activities.

We are also working to build an efficient system to collect and analyze data from the swaps
market. We have come a long way since 2008, when a lack of reporting meant neither regulators
nor market participants could assess the exposures or interconnectedness of major institutions.
Today, regulators have better information and market participants have greater transparency. But

this is a momentous undertaking, and there is much more work to do.

There are many actions the CFTC is taking to ensure accurate and efficient data reporting. We
have proposed technical specifications to standardize reporting fields, and have proposed
clarifying reporting obligations, including eliminating certain unnecessary obligations, with
respect to cleared swaps. We are leading international efforts on data harmonization. And we
take enforcement actions to ensure reporting obligations are honored. But a lack of resources

could dramatically undermine these efforts.
Surveillance

The Commission requests $62.8 million and 160 FTE for surveillance, an increase of $25.7
million and 56 FTE over the FY 2016 enacted level. These funds will help provide an
investment in technology and personnel, and further develop the Commission’s automated

surveillance and data visualization tools.

Last year before this Committee, I spoke of the need for more resources to improve our
surveillance capabilities to address the growing complexity, volume and sophistication in our

markets. Today, the situation poses an even greater challenge.
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The days when the CFTC could conduct market surveillance by observing traders in floor pits
are long gone. We are in an age of electronic, and mostly automated, trading, which requires an
entirely new level of sophistication. In today’s high-speed markets, manipulation and fraud are
often conducted using complex strategies involving large numbers of bids and offers that far

outnumber consummated transactions.

Moreover, the number and range of products in which we should engage in surveillance has
significantly increased. Today, the CFTC oversees the markets in over 40 physical commodities,
as well as a wide range of financial futures and options products based on interest rates, equities,
and currencies. The volume and number of contracts have grown. For example, the number of
actively traded contracts on U.S. exchanges has more than tripled in the last 10 years, with a

substantial increase in 2014.

To be successful in our market surveillance efforts, the Commission must have the ability to
continually receive, load, and analyze large volumes of data on these transactions. This requires
a massive information technology investment, sophisticated analytical tools that the Commission
develops for these unique environments, and experienced professionals who can identify

potential problems and engage in further inquiry.

Our expanded oversight of the swaps market presents unique challenges with respect to
surveillance. For example, the types of data required by the Commission, the number of sources
providing data, the complexity of the data, and the volume of the data have all expanded
significantly. We must analyze this data across the multiple trading platforms that exist. There is
also considerable voice-driven activity and complexity related to the execution and processing of
trades, which require different surveillance perspectives. Aggregating data to understand
participants’ positions across futures and swaps markets, both cleared and uncleared, is

particularly challenging.

The Commission also engages in surveillance to monitor risk— risk at the individual
clearinghouse, clearing member and large trader levels. We must look at credit, concentration,
liquidity and market risk. We monitor customer and house positions and margining practices.
Commission staff must also review large customer positions being held at or managed by
intermediaries. Today, there are ten clearing firms that hold more than $10 billion in customer

funds.

To give just one illustration of our challenges today, we have worked with banking and
international regulators to come up with a sensible and harmonized framework for requiring
margin for uncleared swaps. Now, we need to significantly enhance our surveillance of these

uncleared swaps, and integrate that with existing surveillance efforts. Our goal is to obtain a
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much better picture of the risks posed by large market participants to one another, and to the
financial system, whether swaps are cleared or uncleared. Now that we have a sensible rule
framework, lacking the resources to measure whether it is working would be a missed
opportunity. It will be challenging to create and maintain this surveillance function without

additional resources.

Surveillance in all of these markets does not occur with technology alone. The Commission
needs experienced staff; staff who understand the markets we oversee, who can distinguish
anomalies and patterns, and who have the judgment and skills to investigate possible
misbehavior. Every market we oversee is different, and we must have staff with specialized
knowledge of the market structure, trading patterns, and complexities of each unique market and

product.

Falling short of the requested increase in surveillance would severely limit the Commission’s
ability to detect fraud and manipulation, market abuses, firms in trouble, or other improper
behavior. The result will be increased costs and increased risks to our markets and our financial

system.
Enforcement

The Commission requests $68.7 million and 212 FTE for enforcement activities, an increase of
$15.5 million and 51 FTE over thc FY 2016 cnacted lcvel. There is perhaps no more important
role of the CFTC than to maintain market integrity and protect consumers. To do so, a strong

enforcement function is vital.

The CFTC’s enforcement responsibilities are more important than ever, due to its expanded
mission, market complexity, and the advent of new, complicated forms of illegal behavior, such
as spoofing. The CFTC must have the necessary resources to investigate and punish abusive
practices. For example, analyzing automated trading patterns requires sophisticated information
tcchnology capabilities and unique expertise. The Commission not only has insufficient
resources currently, but it anticipates more time-intensive and inherently complex investigations

in the future.

We have accomplished a great deal with the resources we have. The Commission is investigating
more cases involving manipulation, false reporting of market information and disruptive trading
practices. However, as behavior becomes more advanced, cascs become more expensive. Often,
these cases involve conduct spanning many years, multiple markets and products, and require
forensic economic analysis of trading data. In recent years, the Commission prosecuted
wrongdoers for a widc range of fraudulent schemes, including Ponzi schemes that preyed upon

the retail public, precious metals speculation and commodity pools.
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For example, a recent case involving atleged spoofing in connection with the May 2010 “Flash
Crash” took years of intensive data analysis and other investigation. Further, the Commission
often faces defendants that will spare no expense in their defense. A recent case that arose from
the Peregrine fraud, for example, lasted more than two years and required more than 4,800 hours
of staff time. The MF Global litigation is ongoing, more than four years after the firm collapsed.
The London Interbank Offered Rate (LIBOR) and foreign exchange benchmark cases were
global in nature and required intensive reconstruction of communications and trades, substantial
document, email and chat room reviews, analysis of trading data and books, and outside expert
analysis. The LIBOR investigation took us four years to bring the first case. Specialized experts
are needed not only in benchmark cases, but also to investigate and litigate many other types of

complex trading cases.

In addition to increases in complexity, the Commission also predicts a continued increase in
resource-intensive, multi-jurisdictional and multi-national investigations. This is due to the
global nature of the swaps marketplace where money and risk have no geographic boundaries, as
well as the challenges associated with permitting compliance with foreign law in some

circumstances.

While our cffectiveness is best illustrated by the quality, breadth and complexity of the cases
pursued, data can provide a snapshot of our accomplishments. In fiscal year 2015, the CFTC
filed 69 new enforcement actions and opened more than 220 new investigations. It also obtained

$3.2 billion in sanctions, collecting over 90 percent of the sanctions imposed.

This means that over the past five years, the Commission collected fines and penalties of
approximately four times its cumulative budgets. And in FY 2015 alone, the amount collected
was over 12 times the enacted budget. This amount would support the Commission’s FY 2017

budget request for the next nine years.

Enforcement is not just about dollars and cents. It’s about helping investors, retirees, and others
who have been victimized by wrongdoers. For example, just this past December, the
Commission obtained more than $9 million in monetary judgments against an institution for its
operation of a fraudulent foreign exchange rate scheme. The scheme claimed roughly 114
victims, including several elderly victims who had invested significant portions of their life

savings.

And in March of 2015, the CFTC settled charges against a number of entities for operating a
fraudulent hedge fund and commodity pool, which victimized elderly persons who were
deceived into participating in the scheme through their IRA accounts. To date, the CFTC has

returned nearly $4 million to those victims — and the recovery efforts continue. The Commission
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also joined with the SEC and U.S. Attorney’s Office for the Eastern District of Texas, which

brought related civil and criminal actions.
Examinations

To substantially bolster its examinations of the critical infrastructure and intermediaries in our
markets, the Commission requests $34.2 million and 128 FTE for examinations, an increase of
$3.4 million and 13 FTE over the FY 2016 enacted level. Taken in concert with other activities,
regular examinations maintain market intcgrity so that Amcrican busincsses—as well as
participants from around the world—can continue to havc confidence in our markets. The
Commission engages in direct examinations, as well as oversight of examinations performed by

self-regulatory organizations.

Among the most important examinations that the Commission conducts are those of
clearinghouses, which have become critical single points of risk in the global financial system.
We lack the resources to engage in annual examinations of all clearinghouses, and to conduct a
sufficient number of in-depth examinations. And yet, the number of clearinghouses, the scope
and complexity of the examination issues and the importance of these examinations to overall
financial stability are all increasing. Moreover, the risk of cyber-attacks is of particular concern

with clearinghouses and warrants examinations specifically dedicated to that subject.

In addition to clearinghouses, we need to examine other critical infrastructure such as exchanges,
swap execution facilities, and swap data repositories, as well as intermediaries such as the
clearing firms that take customer money. The 10 clearing firms that each hold over $10 billion
in customer funds that I previously noted are just one example of registrants that the Commission
oversees. The Commission also oversees over 100 registered swap dealers, as well as nearly
4,100 commodity trading advisors and commodity pool operators. The Commission has asked
the National Futures Association (NFA) to take on greater responsibility for certain
examinations, including in particular the examinations of swap dealers. However, the

Commission must still oversee the NFA’s activity.

For all these reasons, the Commission needs to increase its capability to conduct examinations
and provide oversight. A failure to provide the requested level of funding will mean the CFTC

will not have sufficient resources to do so, putting the markets and market participants at risk.
Registration and Compliance

The Commission requests $18.0 million and 62 FTE for registration and compliance activities,
an increase of $3.5 million and 10 FTE over the FY 2016 enacted level. The CFTC’s ability to

analyze registrations in a timely and thorough manner is critical to the stability and integrity of
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the markets. The new swap regulatory framework has resulted in the permanent registrations of
18 swap execution facilities (SEFs) and five temporary registrations. There are over 100 swap
dealers, plus four provisionally registered swap data repositories. However, the Commission still
has a significant backlog. The Commission is dealing with applications for pending registration
from 19 foreign boards of trade, as well as new derivatives clearing organizations and other

applicants. We expect additional applications in FY 2017 and beyond.

And following an entity’s initial registration, the CFTC keeps monitoring the entity’s activities
for compliance, and may provide policy dircction and legal interpretative guidance when

necessary.

We have again worked to delegate more responsibility to the NFA. But between the policy
guidance and review work that we must do directly, as well as the oversight of our self-
regulatory organizations, our resources simply are not sufficient. A lack of adequate funding
impairs the Commission’s ability to attract and retain the experts who understand the markets
and who have the ability to review registrations and carry out compliance oversight in a timely
and thoughtful manner. This results in delays, insufficient customer protection, regulatory
uncertainty, and higher legal and compliance costs for registrants. All of these factors severely

impact the efficiency, integrity, and attractiveness of the nation’s markets.
Actions to Address End-User Concerns

An increase in funding is also essential to responding to the concerns of market participants
promptly and properly, in particular commercial end-users. These markets exist to enable
businesses to hedge risk, and so it is vital that we are in a position to evaluate and respond to
their suggestions and concerns. Since I and Commissioners Bowen and Giancarlo took office,
we have taken many important actions to ensure commercial end-users can use these markets

efficiently and effectively, but there is more we should consider.

For example, in mid-December, we adopted significant changes to a rule that will reduce
recordkeeping obligations for commercial end-users. Now, these entities do not have to keep
records of pre-trade communications or text messages, nor do they have to record oral
communications related to their transactions. Further, we have simplified the requirements for

keeping records of final transactions,

Also late last year, Commission staff released an important preliminary report on what is known
as the “de minimis threshold” for swap dealing and major swap participants. An entity engaged
in swap dealing at a level exceeding that threshold—which is currently $8 billion in notional
amount of swaps over the year—must register as a swap dealer. This triggers oversight py the

CFTC as well as capital, margin, disclosure, recordkeeping and documentation requirements.
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The rule provides that in about two years, that level will fall to $3 billion, unless the Commission

takes action.

Qur staff report was written with the benefit of significant new data, thanks to the reporting
efforts [ described earlier. It does not make a recommendation as to what the level should be. It
instead explores the issues, and invites public comment on the data, the methodology and the
issues discussed. It will take us some time to consider the feedback and produce a final report,
and the Commission can then decide whether to take any action.

The Commission also recently finalized a very important rule setting margin requirements for
uncleared swaps. Consistent with Congressional intent, our rule does not require the collection of
margin from end-users. It focuses instead on where the greatest risk exists—between large
financial institutions, where the default of one entity would lead to further defaults by its
counterparties, given the interconnectedness of our financial system. ['m pleased that the
banking regulators also ehanged their rules, in the course of working with us, to the same
standard.

In addition, just a few weeks ago, CFTC staff addressed the concerns of our community
development financial institutions and small banks with under $10 billion in assets, by making
clear that these entities may choose not to clear a swap subject to the CFTC’s clearing

requirement, provided they comply with certain other conditions.

And the Commission also clarified when certain agreements that include volumetric optionality
provisions are forward contracts, rather than swaps. These types of contracts are widely used by
a variety of end-users, including electric and natural gas utilities. Our interpretation is intended to

make sure commercial companies can continue to conduct their daily operations efficiently.

The Commission also amended its swap dealer rules so that local, publicly-owned utility
companies can continue to effectively hedge their risks in the energy swaps market. These
companies, which keep the lights on in many homes across the country, must access these

markets efficiently in order to provide reliable, cost-effective service to their customers.

These are just some of the actions we have taken to address end-user concerns. With the

appropriate resources, we can do so more efficiently and thoroughly.
Other Agency Priorities

Let me also briefly note two areas where additional resources will help us take necessary actions
to address potential new risks in our markets. We recently unanimously approved proposals to
enhance cybersecurity protections. This is critical, as the risk of cyberattacks is perhaps the
greatest single threat to the orderly functioning of our markets. Our proposal geeks to thake sure

that the critical market infrastructure that we oversee—the exchanges, swap execution facilities,
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clearinghouses and swap data repositories—engage in adequate testing of their own protections

against cyberattacks and similar technological risks.

We also unanimously approved a proposal to address the increased use of automated trading in
our markets. Our proposal seeks to minimize the risk that automated trading will result in
disruptions in the markets by requiring adequate risk controls, testing and monitoring of
algorithms, and other measures. We hope to finalize these critical rules later this year, and

meeting this budget request will allow us to implement them effectively.

Conclusion

Finally, let me conclude by noting again my appreciation for the increase of $35 million we
received in our fiscal year 2015 budget. This was essential to improving our ability to carry out
our mission, and we used these resources wisely. In particular, we took some long overdue
actions to modernize our information technology capabilities and to bolster our staft in critical
areas, such as enforcement. This was effective, as evidenced by our continued progress in
building a system to collect, aggregate and analyze data, as well as in our continued success in
returning billions of dollars from bad actors back to U.S. taxpayers. But unfortunately, our
funding level in FY 2016 remained flat, making it challenging to even maintain the additional

staff the Commission added.

An increase in our budget is a wise and necessary investment for our economy. Our derivatives
markets are the most robust, dynamic and innovative in the world. And that is why they have
been global leaders, and have attracted global participation. But maintaining that leadership
requires not only the continued ingenuity and resources of the private sector; it requires a
regulatory effort that makes people from around the world want to continue to invest here. It
requires a regulatory effort that is equally sophisticated and technologically competent; one that
has the resources to tackle new emerging risks, and revisit existing regulations when they are
outpaced by technological advancement. And it requires a regulatory effort that is capabie of
responding to the concerns of honest and hardworking market participants, while punishing the

bad actors who might otherwise succeed in taking advantage of those very individuals.

Thank you again, Mr. Chairman. The CFTC’s FY 2017 budget request is designed to enable the
Commission to keep making progress toward fulfilling its responsibilities to the American
public, so that we help make sure our markets continue to thrive and contribute to economic

growth. [ look forward to answering any questions you may have.

10
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Mr. ADERHOLT. Thank you. Thank you, Mr. Massad, for your tes-
timony.

We will continue now with the question portion of the hearing.
I would like to walk through some of the agency’s budgetary in-
creases that have occurred over the past few years and some state-
ments for the record explaining how and why these have come to
pass.

Going back to fiscal year 2007, the agency had a budget of just
less than $100 million. By fiscal year 2010, our minority counter-
parts had increased the budget to $169 million, and in describing
these actions, they noted that, quote, “CFTC will have received a
substantial 44 percent increase in its appropriated funding in just
two years,” end quote.

Today CFTC’s appropriation stands at $250 million, with the Re-
publican controlled Congress providing an additional increase of
123 percent since the financial crisis of 2008.

In fiscal year 2011, after Republicans took control of Congress,
the President submitted a budget request of $261 million. That re-
quest grew to $315 million in fiscal year 2014, but it was back
down to $280 million for 2015.

This year the President set a new record at $330 million and is
asking for $500 million over the next 5 years.

These requests, as you can see, seem to be all over the place, and
it is difficult sometimes to separate reality from politics. My minor-
ity counterparts thought 44 percent was substantial. Now they do
not seem to think 123 percent is anywhere near enough.

Have you not set year-over-year records for enforcement actions
and collection of monetary penalties in billions of dollars in the
past few years? Is that true?

Mr. MASSAD. Yes.

Mr. ADERHOLT. Have you been able to meet your hiring targets
with increases that have been provided you?

Mr. MassAD. By hiring targets, Mr. Chairman, may I just ask
you to clarify what you mean by hiring targets?

Mr. ADERHOLT. Your full-time employee levels.

Mr. MASSAD. Oh, we set a level based on the budget that we
were given, and we operate to meet that. So, yes, we operate to
meet that. If you are asking me my target in terms of what we
need, I would say no, because we do not have the budget for that.

Mr. ADERHOLT. But the budget is at the highest level in the
Commission’s history; is that correct?

Mr. MAsSSAD. Yes, it is.

Mr. ADERHOLT. So can you understand why some Members, espe-
cially on my side of the aisle, may feel that the budget requests
have been a moving target that sometimes may be motivated by
politics rather than reality?

Mr. MAssAD. Mr. Chairman, I certainly appreciate that we have
received increases, and we are very grateful for those, but I think
it is important to step back and look at the big picture here. Our
responsibilities were dramatically increased by Dodd-Frank. We
have jurisdiction over the futures and options markets, and we
were given jurisdiction over the over-the-counter swaps market, a
huge global market, a very well developed global market that all
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of the major banks are the major participants in that covers a wide
variety of products and activities.

That is, depending on how you estimate it, by notional amount,
and I agree notional amount is just one measure, that is estimated
anywhere from $300 to $400 to $600 trillion worldwide. The fu-
tures market is about $30 trillion by notional amount.

Secondly, the futures market itself has dramatically changed.
Trading is more automated. The number of contracts actively trad-
ing has increased substantially, and volumes are up, margins are

up.

So all of those changes are very dramatic, and if you look at our
budget, say, since Dodd-Frank, our budget in the first year after
Dodd-Frank was $200 million, and in those four years it has in-
creased from $200 to $250. That is less than a ten percent increase
a year.

And when you factor in the costs of—simply cost increases and
what it costs to do business, our employee number has not in-
creased dramatically since 2011.

So what does this mean? What this means is we all know now
we have made clearinghouses more important and cyber security is
on everybody’s mind. We cannot do the examinations we need to
be doing on cyber security. We all know that with automated trad-
ing, the way that trading has happened, the way that manipulation
has happened, it is much different. We need much more sophisti-
cated IT systems, data analysis, and experts to be able to track
that. You have to look at huge volumes of message data to track
that.

We know that the number of products has increased. We have a
market surveillance staff of about 50 people. We have 40 physical
commodities. They are all different. The oil market is not the same
as the cattle market, which is not the same as the corn market or
the soybean market or the lumber market.

Plus we have got financial futures—interest rates, currencies, eq-
uities. And then we have got the swaps market on top of that, and
the swaps market has a wide variety of products. Swaps are exe-
cuted on many, many platforms, and it is done around the world.

So I recognize we have gotten increases. We are grateful for
them, but I think we have got to look at the big picture in terms
of what this agency is being asked to do and decide whether we
want to continue to have the best derivatives markets in the world.
Because if we do, we have got to invest in good, sensible regulation.

Mr. ADERHOLT. My time is up. Mr. Farr.

Mr. FARR. Let me just follow up with that.

I mean, in essence I would imagine that you look at the market
growth and you come up with a plan of what is it going to take
to be responsible actors in this highly volatile field, and with that
plan, you decide how many people you are going to need to do the
examinations and so on.

So I think the question really ought to be: because you did not
get the money you asked for, how many examinations that you had
originally planned you could not do and had to junk them?

Mr. MassaD. Excellent question, and the answer is many. You
know, again, we set the budget or we set our examination plan
based on the budget. Just to give you an example—because you are
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exactly right—in the area of examinations on clearinghouses, we
are required by law to do an examination annually on the two larg-
est clearinghouses that have been designated as systemically im-
portant.

But even for those examinations, there are lots of things we
would like to be examining every year, but you have to choose the
scope. You have to limit the scope because we do not have the peo-
ple.

So, you know, the question is: are you going to look at cyber se-
curity this year? Are you also going to try to look at margin meth-
odologies and financial resources? But what about liquidity? What
about governance?

There are all sorts of things you would like to look at, and these
are very time intensive examinations. Plus we are not even doing
examinations on some of the smaller clearinghouses annually. We
do not have the money.

We now have a lot of activity going on abroad, and we try to
work with our foreign regulatory, counterparts on these, but we
would like to be able to have——

Mr. FARR. Well, were you not very successful in one of those and
got an incredibly high fine, which you did not get any benefit from?
It goes into the U.S. Treasury.

Mr. MaAssaD. We have gotten very high fines on a number of ac-
tions, and our goal is not to just get the highest fine. Our goal is
to bring the cases that we think will serve to really show people
that

Mr. FARR. So even though your budget has been cut, how much
do you think you have gotten cut?

Mr. MassaD. Well, again, the fines that we collected this past
year were about 10 times our budget, and over the last 5 or 6
years, I do not have the number at my fingertips, but we have also
collected penalties and fines several times over what our budget is.

So, you know, we have paid down the national debt.

Mr. FARR. Thank you.

Mr. ADERHOLT. Mr. Yoder.

Mr. YODER. Thank you, Mr. Chairman.

Chairman Massad, great to have you before the Committee.

Mr. MASSAD. It is good to see you, sir.

Mr. YODER. I continue to hear good things about your efforts to
work with the industry and to try to have great oversight in a way
that is a partnership as opposed to adversarial, and I think those
are great things, and I am glad to hear that. So I appreciate your
work.

I think just to sort of interject the conversation that the chair-
man and the distinguished ranking member are having is not to
say that the resources that you are asking for may not be needed
and that it is expensive to do the type of complex oversight that
you’re trying to do with the international markets.

You certainly need technology upgrades to be able to do that, and
so I think we understand the need you bring forward. You also un-
derstand that we have a very tight budget situation, and a dollar
that goes to you cannot go to some other needy program in the
USDA or research or something within this agriculture budget.
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So I think it is a very reasonable conversation to have. I think
the clarification maybe the chairman is making is that the ranking
member has made the comment I think twice in this hearing al-
ready that your budget has been cut, and I think we just want to
make sure that we are all on the same page, that there have been
no cuts to CFTC. We may not be meeting the requests that you
think would be the proper amount for the CFTC, but by no means
has there been a cut, and I think that clarification needs to con-
tinue to be made because it continues to be repeated in the hear-
ing. So I think that is just where that is coming from.

I have some questions for you though that I wanted to get to.
First I wanted to talk about the swap dealer de minimis levels, and
you know in the 2016 Omnibus appropriations bill this Committee
directed the CFTC to get those limits at $8 billion while it con-
tinues to study the issue.

And I guess my question is: does CFTC intend to comply with
that provision in the Omnibus appropriations bill? Because I think
that will give markets certainty and will ensure that the market
participants will not be subject to an arbitrary and disruptive drop
in the de minimis level.

Mr. MAssaD. Well, we take that report very seriously, I visited
with the Chairman a couple of times about this, and let me tell you
what we have been doing on this front.

I thought it was very important that we have an analysis of the
facts here. When the rule was first written and these levels were
set, there was very, very limited data available. Today we have a
lot more data because we are creating the support system to collect
data on the markets. So we did a very extensive analysis of the
data, and what would happen if that threshold falls, how many
businesses might be affected, what would be the effect on coverage.

And obviously you are making estimates. You do not know how
market participants will react, but still, we were able to come out
with a study.

We also then asked for public comment on that study. We asked
for public comment on the methodologies, on the data, on the policy
issues. The study did not make any recommendations, and we
heard from Members of Congress on this study.

So we are taking all of that in. We are looking at all of the com-
ments we have received. We will come out with a final study, and
that will then give all of us as commissioners the information and
analysis we need to decide whether to take action and what action
to take.

Mr. YODER. And so do you intend to comply with the $8 billion
threshold while you are studying it?

What is going to happen while you are studying it, I guess? Be-
cause we need some market certainty on this issue.

Go ahead.

Mr. MASSAD. Sure. We would have to do a separate rulemaking
which would require a study for that rulemaking. So that is why
I have been trying to do the study first. Let’s get the study done.

Mr. YODER. And you think that will be done before you expect
to drop to three——

Mr. MASSAD. Yes, absolutely it will.
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Mr. YODER. While we cannot tell market participants what it is
going to be, you think you will at least be able to do the research
before the drop were to occur?

Mr. MASSAD. Absolutely, sir, and I understand the importance of
providing——

Mr. YODER. The certainty.

Mr. MASSAD [continuing]. Market participants with certainty. I
have tried to do that across the board in a number of areas.

Mr. YODER. I wanted to highlight the issue of equivalence. I saw
your release announcing the agreement on equivalence.

Mr. MASSAD. Yes.

Mr. YODER. This has been going on for 2 years. So certainly it
is starting to look like we were going to see serious market disrup-
tions if we did to have an agreement soon.

Can you explain what this agreement means, particularly for
market participants that want to access U.S. markets?

And can you assure market participants that this agreement will
allow them to continue using U.S. markets and remain in compli-
ance with EU regs.?

Mr. MASSAD. Yes, it will. The agreement we have announced this
morning is very important in that it does set forth the process by
which Europe will deem us equivalent and recognize our clearing-
houses and the process by which we will adopt what we call a sub-
stituted compliance determination so that clearing houses on both
sides of the Atlantic can continue to provide services to firms in the
other’s jurisdiction.

So market participants from today on can continue to clear, you
know, at CCPs in either jurisdiction, whatever they choose, with
confidence. It did take a long time in reaching this agreement. It
involved a lot of extensive analysis and sharing of data.

You know, we were trying to look at our regimes, and truthfully,
what took place here was the Europeans wanted to use this process
to look at how we could harmonize some of the differences, and we
have done that. We have agreed to make changes, as have they.
It was a compromise, and I think it is a very good compromise.

So now we have finally gotten it done. Now we are in the imple-
mentation steps. The European Commission, Commissioner Jona-
than Hill, as well as their regulatory body, ESMA, has assured me
that they can implement all this in a timely fashion, and so I think
we are in excellent shape.

Mr. ADERHOLT. Ms. DeLauro.

Ms. DELAURO. Thank you very much, Mr. Chairman.

And welcome, Chairman Massad.

Mr. MASSAD. Thank you.

Ms. DELAURO. So good to see you again.

Let me make a couple of observations. CFTC is a regulatory
agency?

Mr. MASSAD. Yes.

Ms. DELAURO. Mission is creating open, fair, transparent mar-
kets. We want to avoid systemic risk, protect market users, con-
sumers, the public from fraud, manipulation, abusive practices re-
lated to commodities, futures and swaps markets. OK?

The scope of the Commission’s oversight was greatly expanded,
as you pointed out, with the passage of Dodd-Frank. It included
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four to $600 trillion swaps market. Under Dodd-Frank, CFTC re-
ceived the largest expansion of responsibility of any agency, and
your effort and your mission is critical as we look at unscrupulous
financial actors whose behavior left 2008 with the loss of $20 tril-
lion in GDP.

Let’s talk about scale and being penny wise and pound foolish.
Despite slight increases in overall federal spending levels in the
2016 Omnibus, we have refused here to provide modest increases
to CFTC. We have never funded the CFTC at the level that allows
the agency to meet its responsibilities.

Let’s look at last year’s funding of CFTC as a proportion of the
total derivatives market is a minuscule fraction, 0.000000625 per-
i:lent,? or 6.25 millionths of one percent. What are we talking about

ere?

This is mind boggling. In addition to that, let’s take a look at the
SEC. Now, the SEC, the Securities and Exchange Commission, it
is responsible for similar kinds of economic activity; has more re-
sponsibility with some other groups, but it has a similar size of eco-
nomic activity. It has a budget of six and a half times the size of
CFTC’s budget.

Are we thinking logically about meeting the need and the de-
mand in order to avoid risk, and risk that is substantial in terms
of our financial institutions?

Now, has chronic underfunding impacted CFTC’s enforcement ca-
pacity? How does it impact your surveillance and monitoring of
what are quickly evolving markets?

I am going to throw in this last question as well with regard to
rather than going through this process every year, quite, frankly,
ad nauseam, the President’s budget includes for CFTC a collection
of user fees to offset the cost of appropriations, not unlike the Fed-
eral Trade Commission, Federal Communications Commission,
TSA, Customs, and Immigration Service.

Several of my colleagues and I have introduced legislation to do
this in the same way that the SEC does it, with any user fee that
it is concerned that will discourage trades and home market par-
ticipants.

So an additional question is: do you think a small user fee would
impose any real burden on market participants?

Mr. MassaD. Well, thank you, Congresswoman for the questions.

First, on the issue of fees, I think we could certainly be funded
by some sort of fee. I think you could implement that practically.
You could phase it in. You know, it is done with basically just
about every other financial regulator. I think every other financial
regulator has some sort of fee or assessment that funds its work.

And you know, the advantage of that, of course, is that the mar-
ket participants are paying the cost as opposed to the American
taxpayer generally.

But, again, as I have said before, my desire is to get the budget
up. However Congress wants to do that, even with fees, Congress
can set the level of the appropriation as it does with the SEC, but
if Congress wishes to continue with just appropriating us money,
that is fine, too, but you know, we need to get the budget up.

As far as how the budget impacts us, you asked in particular
about surveillance and enforcement. It is very easy to explain. I
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often use the example, you know, the days when we could engage
in surveillance by having a couple of people watch physical trading
pits and see if someone pulls their ear lobe, you know, are long
gone. All the trading in our markets is electronic.

Ms. DELAURO. Not here.

Mr. MAsSSAD. Most of it is automated. It is very complex. You
have to have very, very sophisticated IT systems to analyze that,
to process reams and reams of data.

On top of that, you have got to develop sophisticated analytical
tools. We developed our own tools for this. We cannot just go to
Radio Shack and buy some program that is going to work. You
l&nov};f, we have to develop our own tools as to how we are going to

o this.

Plus we have to have experts in all of these markets to be able
to really analyze what is going on.

In enforcement, the same issues. There are so many things going
on. You know, we are getting lots of tips now about things that we
want to investigate, but we do not always have the resources to
pursue everything, and this ranges from the very sophisticated
electronic spoofing strategies that people might be using to very
traditional kinds of things.

Precious metal scams, we had a whole series of cases where we
put a lot of people out of business. Hopefully some of them will
eventually go to jail for precious metal scams perpetrated against
retirees, and we have put people in jail. I mean not we ourselves,
but working with DOJ. There have been over 300 people that have
gone to prison in about the last 10 years or so as a result of the
CFTC’s work.

But having said that, we are constantly faced with making hard
choices about what cases we pursue, and having enough cops on
the beat is the key to maintaining the integrity of our markets and
maintaining our markets in a way that they will attract participa-
tion from around the world.

That is what we are known for in the United States. We need
to maintain that.

Ms. DELAURO. That is what our job is, to make sure you can
carry out your regulatory function.

Thank you, Mr. Chairman.

Mr. ApErHOLT. Mr. Palazzo.

Mr. PALAZZO. Thank you, Mr. Chairman.

It is great to be on this Committee. I appreciate it. I did not
know I was going to be up next. Well, I did. Someone told me, but
I am going to keep my remarks tight.

You know, as a CPA and just seeing this budget, I could probably
come up with all kinds of good stuff to talk to you about. I would
like to kick it off. I know KPMG put out a report, and they had
to go back and qualify some previous statements.

I will not really get into that and, you know, the accounting for
leased assets and things of that nature, but what does concern me
is they did say there was a material weakness in your internal con-
trol, and by that it means in the normal course of business you
would not be able to identify missed statements in your financial
records in a quick manner because of possible management inter-
nal control deficiency.
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Can you address that real quickly? What are you all doing?

I mean, because I think you all acknowledged it because, you
know, it was mentioned earlier that you all are open and, you
know, candid with the things that have happened at the agency.
But what are you all doing to kind of close that?

Mr. MASSAD. Sure.

Mr. PALAZZO. Because internal controls are extremely important.

Mr. MASSAD. Absolutely, it is, Congressman, and I take it very
seriously, as do our staff. And let me just note we have had nine
years of clean audit reports and clean internal controls opinions,
opinions on the quality of our internal controls by KPMG.

What happened pertained to this one specific issue on lease ac-
counting, and it is very important. It is important that we fix it,
but if I can just take a minute to explain it because it does go back
to 1994 or even earlier.

Congress gave the agency the ability, express authority to enter
into multiyear leases in order to save the taxpayer money, because
obviously if you get a multiyear lease you are going to do better
on your rent than if you get a one-year lease.

The agency did that. It obligated and recorded that first year’s
rent payment for that year, and it disclosed in the footnotes of the
financials all the future payments. That is what we did every year,
long before I got there, but over several chairmen. They would obli-
gate the current year payment and disclose all the forward year
payments in the notes to the financials.

KPMG signed off on that for 9 years, as did other accounting
firms. The IG signed off on that.

GAO recently was looking at some things. They asked us some
questions. We cooperated with them, and they said, “No, no, no,
you should have done it differently. You should have obligated the
full forward amount, take all the years. If it is a 10-year lease, add
up what you are going to spend over ten years. Obligate that in the
very first year and record that amount.”

That led KPMG, who had signed off on our practice, to decide,
“Oh, I guess we did not get it right either.” And so they said what
they said.

But their report on internal controls only cites that issue. This
is an issue we want to fix. We immediately notified Congress and
our auditors when the GAO raised this with us. We appreciate the
help of Members of Congress in addressing this for this year. We
got a temporary fix on it.

Now that the GAO has issued its final opinion, we want to fix
it permanently, and we are prepared to do that.

Mr. PALAZzo. Well, the good thing, one of the principles of ac-
counting is consistency. So I guess if you are consistently wrong,
you are still adhering to an accounting principle.

My second question would be you mentioned in your report you
are asking for 17.1 million increase in data technology and storage,
increase in 11 full-time employees, and you are planning on dou-
bling your storage by up to 50 percent.

I was just curious because I am kind of familiar. We have basi-
cally DHS stores. They went through a consolidation effort. They
store a lot of storage at the Space Center. They have got the super
computers and the excess storage space.
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I was just wondering. What are your thoughts on how are you
going to store this data? Are you all consolidating? Are you trying
to create something totally new? Are you, you know, using other
government agencies that already have the resources or just look-
ing to rent some space to a fellow government agency at a more
affordable cost?

Just walk me through that whole process.

Mr. MAssaAD. Sure. Well, we are looking at whatever is the most
efficient way that we can do this but still achieve our objectives,
and the reason we need to expand it is because we are now re-
quired to take in so much more data, especially on swaps, because
the law requires the reporting of all swaps. So we are creating a
system to get all of that information, but also, as I said, in the tra-
ditional markets.

You know, for years we have gotten what we call a complete
transaction tape on the futures market. So we know every single
transaction. We can look at, you know, exactly what happens by
the millisecond.

But today you need to not just look at transactions. You need to
look at messages. So if someone puts in a bid but then they cancel
it, you need to look at that. Why do you need to look at that? Well,
let me give you an example.

One of the cases we brought recently alleging that someone en-
gaged in spoofing, this person or this firm put in over a period of
time over 400,000 orders for transactions almost all of which were
immediately canceled. They only consummated 371 out of over
400,000.

We had to reconstruct all that, look at exactly how they traded.
That requires huge, intensive data capability. Now, as far as ex-
actly where the servers will be and, you know, can we share with
other government agencies, I think we pretty much need to build
our own capacity, but I am happy to get back to you on, you know,
whether there are ways that we can maybe use someone else’s.

We have certainly cooperated with other agencies on a number
of data initiatives and I would be happy to get you more details on
the specifics of that.

[The information follows:]

The Commission is a data-centric organization and recognizes its responsibility to
find the most cost effective solutions for supporting its mission. The CFTC contin-
ually explores storage technologies to find solutions that maximize the use of its
budgeted resources; some solutions that have been explored include cloud hosting
and shared storage with other federal agencies. The CFTC procures its contracted
services for storage only after careful cost/benefit analyses have been performed to
ensure that the requirements of the Commission are met at the most competitive
price. CFTC always considers cost, security, and the ability to robustly manage the
data for all mission focused solutions. When evaluating requirements for increased
capacity and new technology, CFTC does pursue a “cloud first” approach consistent
with the Federal Cloud Computing Strategy. For example, CFTC recently consoli-
dated hosting with a commercial FedRAMP-certified cloud hosting provider for both
its primary web presence, CFTC.gov, and its online submissions portal. This move
saved the Commission $250,000 in annual costs when compared to the previous
hosting arrangement.

Because much of the data that the Commission receives, stores, and analyzes is
sensitive, key requirements in our analyses of storage solutions consider issues such
as security, data access, and system performance. CFTC currently utilizes a single

data center, with appropriate backup capability for continuity of operations, supple-
mented with cloud hosting.
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The Commission’s near-term data needs reflected in the FY 2017 President’s
Budget request include the ingestion, storage, and analysis of both futures and
swaps message data and enhancements to our capabilities in analyzing futures and
swaps transaction and position data. Effectively using this data requires additional
resources in multiple areas, including data analysis software, high performance
computing capability, and storage hardware.

The Commission will continue to look for ways to reduce our overall storage needs
by identifying data that may be collected and stored more efficiently.

Mr. PALAZZO. Well, please do because, you know, data consolida-
tion is very expensive. Storage is becoming a huge price component
for a lot of agencies, and if there is something already out there,
why replicate the wheel?

And it is Homeland Security. So your information is definitely
going to be sensitive and protected.

So thank you.

Mr. ADERHOLT. Ms. Pingree.

Ms. PINGREE. Thank you, Chairman Aderholt, Ranking Member
Farr.

Thank you, Chairman, for being here today. It has been fas-
cinating to hear some of the situations that you encounter.

And, frankly, I just want to echo some of my colleagues on this
side of the aisle. I think we are all so clear about how the CFTC
plays such a critical role and how much we depend on the oversight
work that you do.

I know my colleagues across the aisle have said we are not cut-
ting you here, but I think we have said over and over again, we
have given you such a big mission, we have such high expectations
after the financial crisis. I do not want to see this agency in a posi-
tion where there is a giant scandal, a Bernie Madoff of your world,
and we have to say, “Well, why were we not supplying you the suf-
ficient resources to be the watchdog we expect you to be?”

So I want to just give you the chance to talk about that a little
bit more. You have mentioned so many places where there is a
need, and I want to commend you on the agreement that you came
to this morning about the common approach on CCPs with the EU.
Talk a little bit about both what you have already discussed and
where some of these challenges are that you are insufficiently fund-
ed for, but also this agreement with the EU and what it is going
to take to resource that.

It would be too bad to have a big success this morning and then
realize there is nothing there. So if you want to use your time just
to talk about that, I will be glad.

Mr. MAsSSAD. Yes. On the agreement this morning, so what that
does is outline how we are going to work with Europe going for-
ward on the regulations of clearinghouses because we now have a
handful of clearinghouses that are really globally significant, and
we have required more central clearing of transactions.

That is a good thing. That allows us to monitor and mitigate risk
better than where we were in the financial crisis when we had sort
of this spider web of bilateral transactions and no one really knew
what the exposures of institutions were to another.

So we are moving a lot of that into central clearing, but of
course, that means we have got to be very vigilant about the cen-
tral clearinghouses, and my principles in this negotiation has been
we need to work together as regulators. I did not want to go down
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a path where we said, “Well, if it is on your soil, you know, you
just oversee it, and we do not need to know anything.”

That is not the right way. We need to be communicating and
interacting because our institutions, our big banks, our big clearing
numbers are very active in those clearinghouses, and so if they
have a problem over there, it is going to hit us. So we need to know
what is going on.

And Europe needs to know what is going on in our clearing-
houses. So we are working out that arrangement.

We are also looking to harmonize some of our regulations, and
the purpose of that is we do not want to create opportunities for
what we call regulatory arbitrage, where people move business or
where clearinghouses compete, and it’s kind of, you know, a down-
ward regulatory competition, right? Because they compete with one
another to attract business in a way that undermines stability.

So we have agreed on some principles that will harmonize our
regulation—a very important agreement. I think the rest of the
world, quite frankly, a lot of the regulators in Asia were waiting
for us to settle this so now hopefully we can work with regulators
in other parts of the world to continue to standardize this.

On your question about resources, I mean, again, clearinghouses
are a perfect example where we just need to have the resources to
make sure we are overseeing what is going on. And, for example,
we do what we call risk surveillance. We only have a handful of
people who do this, but we look at the exposure of the clearing-
house. We look at the exposures of the clearing members and large
traders, and we look at that on a daily basis. We look at their mar-
ket risk. We look at their liquidity risk, the concentration risk,
meaning if they have got too much exposure to a single player.

So we have got a pretty good system for that, for the cleared
products, the traditional products in our markets, the futures. Now
we have to integrate these new products, particularly the uncleared
swaps. So we are trying to build out a system so that we can say
such-and-such firm, whether it is Goldman Sachs or Citibank or JP
Morgan or Deutsche Bank or whoever, here is its exposure across
the board, and so we can work with Europe and share information
so we know when, let’s say, a firm is starting to get in trouble. We
have a much better picture of what that exposure is and we can
act in advance.

Mr. PINGREE. Well, thank you. Thank you for the work that you
are doing, and thank you for your answer.

I yield back, Mr. Chair.

Mr. ADERHOLT. Dr. Harris.

Dr. HARRIS. Thank you very much.

Thank you, Mr. Chairman, for being here.

I have three separate issues. One is follow-up on what Mr.
Yoder’s questions were. It is about, you know, that de minimis
threshold.

So the language in the report accompanying the Ag. Appropria-
tions bill last year talks about a study. Now, is that study what
you refer to as your report in your testimony?

Mr. MASSAD. Yes.

Dr. Harris. OK. So that is the same thing, which says, and I
quote from page 9 of your testimony, “It does not make a rec-
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ommendation as to what the level should be.” But the language is

pretty clear in the appropriations bill.

a I I{I)lean, can you envision it being different than that $8 billion
oor?

Mr. MaAssaD. Well, I think it is up to the Commissioners. This
is the decision that the Commissioners need to make.

Dr. HARRIS. OK. Despite the clear language in the bill, you could
foresee the Commissioners defying Congress here and setting this
level lower?

Mr. MaAssaD. Well, we take very seriously the report and the in-
struction.

Dr. Harris. OK. That is all I asked. I just need to get that clear.

The other thing is the retroactivity. Is there any possibility that
you would retroactively apply your finding, you know, to trans-
actions conducted this year, even though the report does not——

Mr. MASSAD. I do not generally think that, no. I cannot see a cir-
cumstance where we would do something like that.

Dr. HARRIS. I appreciate that.

Let me mention because this is kind of news, I guess, since it
was this week, the Wall Street Journal article about your whistle-
blower fund.

Mr. MASSAD. Yes.

Dr. HARRIS. With a balance of $268 million.

Mr. MASSAD. Yes.

Dr. HARRIS. Which is actually above the appropriated amount for
last year for the entire CFTC.

Mr. MASSAD. Yes.

Dr. HARRIS. Why are we not using some of that money to do
some of the things that you ask for in that increased budget? I
mean your $80 million increase in your budget. Why are we not
using some of those funds, or is that something you think we
should be looking at?

Mr. MassaD. 1 would be happy to work with Congress to allow
us to do that, sir. We are not allowed by statute to do that, but
if this Committee would like to explore that, we would be more
than happy to do that.

Dr. HARRIS. Great. Thank you very much.

Finally, and this is kind of an interesting thing. I am looking at,
I guess this is something that came from you all to us, I guess. It
is the OIG budget request, page 65 and 66, and the letter from the
OIG, the budget request is, you know, an increase. It is a pretty
huge increase actually. They had one full-time equivalent, but the
budget request goes up $700,000 or $690,000.

But the interesting thing is the overhead increase request, which
goes up $149,900 for 1 additional employee to go from 10 to 11, and
the OIG in their letter sounds like they are saying, “Why are you
budgeting for another $149,900 for one employee when the average
employee overhead is $33,000?”

Now, this letter was sent on January 28. I do not know when you
submitted this budget, but it sounds like you just blew off what the
OIG is saying, which is actually we do not need that amount of
overhead. Are you unaware of this letter?

Mr. MassAD. I do not believe so.

Dr. HARRIS. I mean, it is sent to you.
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Mr. MAsSAD. Yes, no, we have honored their request, sir.

Dr. HARRIS. I mean, can someone in your office—no, no, their re-
quest. They are requesting one additional staff, and I am leading
from the letter verbatim. And it appears the agency is requesting
an additional $149,900 to cover just one full-time employee. That
is not salary. That is the overhead for one employee, which is, and
I am reading from page 65, the lease of space. I assume this is not
a corner office in a very expensive building.

Utilities, I am assuming they do not require a whole lot more air
conditioner, heat, communications, okay, printing supplies, equip-
ment.

A hundred and forty-nine thousand, and it sounds like the OIG
is saying, “I think you asked for too much here.”

Mr. MAssSAD. Congressmen, I would have

Dr. HARRIS. Why did you not reduce your request?

Mr. MASSAD. I would have to check those numbers. I can tell you
that we worked very closely with the IG to make sure we pass on
their budget request, and we allocate an appropriate amount of
overhead. So I need to check on the numbers you are referring to.

Dr. HARRIS. But the agency adds the overhead. The OIG does not
request overhead. The agency, you are the agency.

Mr. MASSAD. The amount of overhead we add in total is a very
small amount.

Dr. HARRIS. It is $479,000 for 11 employees. That is way more
than the overhead in my office for 11 employees.

Mr. MAsSAD. Well, sir, that includes

Dr. HARRIS. My only question is: who in your office saw this let-
ter? Here, do you need me to hand it to you? It is addressed to you,
January 20.

Who in your office read this letter?

Mr. MAssAD. I would be happy to look at it and consult with my
staff and let you know.

Dr. HARRIS. Thank you very much because I want to know why
you did not address the fact that they are basically saying you
asked for $116,000 too much for our office for overhead.

Mr. MAsSAD. Well, I think——

Dr. HARRIS. And then you come back and say, “Well, look. We
need this $80 million,” and you got your Inspector General saying,
“We do not need this 130,000. Why did you ask for this here?”

Mr. MAssaD. Well, it may be, sir, again, the overhead does not
just cover office space. It covers—

Dr. HARRIS. It covers, page 65. I am going to interrupt you here
because this is what you handed out to us. It says lease of space,
utilities, communication, printing, supplies, equipment. Here is the
letter. You can get back to me.

Thank you very much. I yield back.

Mr. MassAD. I would be happy to look into it, sir. I would just
point out the IG’s budget has—and we—again, we pass on their
budgets. Their budget has increased about 300 percent over the
time that ours has increased by far less.

[The information follows:]
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Your question referenced an OlG letter which states:

Pursuant to section 6(f(2)(D) of the Inspector General Act of 1978 (1G Act), as amended,
“in transmitting a proposed budget to the President for approval, the head of each
establishment or designated Federal entity shall include ... any comments of the affected
Inspector General with respect to the proposal.” We are submitting this brief comment
JSor inclusion with the CFTC FY 2017 Budget Submission for the Office of Inspector
General.

I have requested slightly under §3 million to fund salaries and operating expenses for my
Office for FY 2017. This amount is less than 1% of the Agency’s FY 2017 total proposed
budget.

The Agency has added an additional 479,900 to the OIG FY 2017 budget request for
OIG overhead. This is a significant increase over the FY 2016 overhead amount set by
Congress at $330,000. We stress that, for FY 2016, Congress in its official comments set
and limited Agency-controlled overhead for my Office (that the Agency may take from the
OIG earmark) at 3330,000. We call attention to Congress’s action in FY 2016 because
we believe Congress may wish to set OIG overhead for FY 2017 in a similar amount per
employee. The FY 2016 overhead amount of 3330,000 amounted to $33,000 per
employee for 10 employees. We are requesting one additional staff for FY 2017, and it
appears the Agency has requested an additional $149,900 to cover just one full time
employee.

This letter incorrectly compares the FY 2017 final overhead assessment of $479,000 to $330,000. The
$330,000 amount for overhead was included in the CFTC’s FY 2016 appropriation language as a cap
within the OIG set-aside. However, the $330,000 figure was derived from the EY 2015 spend plan when
the IG had only 7 FTE in its budget. The IG has steadily increased FTE since the FY 2015 Spend Plan
from 7 to now 11 in FY 2017, a 57% increase in its staffing level. Had the overhead figure been
calculated using the agency’s established methodology for the FY 2016 appropriated amount, overhead
would have been nearly identical to the $479,000 allocated in the FY 2017 President’s Budget. The
marginal overhead cost for one additional FTE in FY 2017 is $43,627, not $149,000 as stated by the IG.

Overhead is added to all programmatic requests to demonstrate the full cost of a program. This a
government-wide practice when submitting agency program requests. The allocated costs are not
specific to any one FTE or program, but are instead the general operational costs incurred by the agency
that are then allocated out to its programs by a pre-determined formula (FTE form the basis for the

CFTC cost allocation model). When ceilings are placed on OIG overhead, agency costs are not

reduced. Rather the allocated cost that would normally have been assigned to the OIG must now be borne
by other divisions in the agency to make up for the OIG’s shorted allocation. The overhead allocation
does not, in any way, represent a reduction in funds requested by the IG.
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Mr. ADERHOLT. Mr. Valadao.

Mr. VALADAO. Thank you, Chairman. I appreciate your time here
today, and thank you, Chairman Aderholt, for the opportunity.

I wanted to follow-up on Mr. Yoder’s question. It has to do with
the preliminary report of lowering the de minimis exception to the
definition of swap dealer. Given the objectives of swap dealer reg-
istration, and after considering the current swaps data available,
what reason is there for you to believe that swap dealer de minimis
thresholds should be lowered?

Mr. MassAD. Well, sir, I have—the rule, as it is currently writ-
ten, provides that it will be lowered. I have asked for the study so
that we can see whether we should leave the rule as is or whether
we should change it. That is exactly why I asked our staff to do
the study and that is what we are in the process of doing. I haven’t
reached a conclusion yet. I want to get the evidence and get the
public input so that I make an informed decision. I think that is
my responsibility as Chairman.

Mr. VALADAO. Because the preliminary report is out already, as
we understand it, right?

Mr. MassAD. That is correct.

Mr. VALADAO. OK, but it has not been finalized, so you are going
to wait until then to make the final decision?

Mr. MASSAD. Yes, sir.

Mr. VALADAO. OK. And I think I missed his question, but I think
it had a lot to do with mine. So I will yield back for right now and
I will probably come back later.

Mr. MAssAD. Uh-huh.

Mr. ADERHOLT. Mr. Young.

Mr. YOUNG. Thank you, Mr. Chairman. Hello, Chairman Massad.
How are you?

Mr. MassaD. Congressman Young, good to see you.

Mr. YOUNG. Good to see you. You mentioned cybersecurity. It is
a big issue for everybody, right? These are

Mr. MASSAD. Yes.

Mr. YOUNG [continuing]. Real threats. Can you talk a little bit
about if you are hacked or compromised, what do you do? Are you
required to report that to the Secretary of Agriculture, DHS——

Mr. MassAD. If we are hacked?

Mr. YOUNG. Yes, if your system is compromised.

Mr. MAssaD. Well, we would certainly share that with other
agencies. Yes, sir.

Mr. YouNG. OK. So how do you coordinate cybersecurity, not just
yourself as a financial regulator, but with other financial regu-
lators, like the SEC or:

Mr. MAssaD. Yes. That is a good question. Well, there is a lot
going on among government agencies and particularly financial
regulators to coordinate and share information. We meet regularly
on this and we have also established systems so that private indus-
try can share information anonymously on threats or problems they
have had so that other private market participants can learn what
might be out there, what might be happening.

The Treasury Department has taken a lead in trying to convene
agencies to share information.
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Mr. YOUNG. And come about with a common approach between
the agencies and the regulators?

Mr. MAsSsAD. Yes. Yes, we look at those things. I think a lot of
it is, really, at this point just trying to share ideas, share informa-
tion, set up systems to share information, do exercises to, you
know—if we had a problem, what would you then do. You know,
we do run simulations like that.

Mr. YOUNG. Have you had a problem? Have you been hacked?

Mr. MAssAD. No.

Mr. Youna. OK.

Mr. MassAD. No, we have not. I think our systems are very good.
We recently got our latest what they call FISMA rating, which is
the government’s internal rating of agencies, and we got a very
high score, above 90 percent, which only a small number of agen-
cies received, but having said that, you know, it doesn’t take long
to go from 90 to 50 in this world given that it is a constant arms
race. So that is why we need to continue to maintain the invest-
ment in our technology.

Mr. YOUNG. Thank you. I want to talk about regulations and ac-
cess to markets. As you know, commodity prices are pretty low
right now.

Mr. MASSAD. Yes, they are.

Mr. YOUNG. And farmers are doing the best they can to adjust
to these prices. For some, there is unimpeded access to derivatives
markets and it is incredibly important for their solvency and future
plans to have that access. I have concerns about regulations overall
really impeding access for our farmers and our agricultural commu-
nity. In particular, over the years, the decades, new regulations
come about.

Do you review regulations which may be outdated or may have
been great for the days of analog, but now that we are in a digital
age and a newer age, that are just outdated? Do you have regu-
latory reviews on this internally?

Mr. MASSAD. Yes, we do, sir.

Mr. YOUNG. And do you share that information with the Com-
mittee or——

Mr. MassaD. We—yeah, we would be happy to come and visit
with you on that and explain what we do. We have——

Mr. YOUNG. Because we would love to——

Mr. MASSAD [continuing]. Gone through a process——

Mr. YOUNG [continuing]. Know that the——

Mr. MASSAD. Yeah.

Mr. YOUNG [continuing]. Because we are hearing more and more
about regulations impeding access

Mr. MASSAD. Right.

Mr. YOUNG [continuing]. Freedom, opportunity, business, and
about regulations that just don’t make sense anymore.

Mr. MAssAD. Well, and we recently—yes, sir, we are focused on
that and we recently changed some regulations, particularly with
a view to the potential burdens on smaller participants in these
markets. We changed some of our recordkeeping requirements to
minimize the recordkeeping requirements that are being placed—
that were being placed on a whole host of commercial firms that
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aren’t collecting customer money, that aren’t intermediaries, and so
forth. That was a change to what we call our Regulation 1.35.

I am very focused on the issue of making sure commercial firms,
particularly agricultural firms, have access to these markets. One
of the things we did in our agreement with Europe on equivalence
was that while we agreed that our CCPs would make a change to
conform to certain European practice on what we call clearing
members’ proprietary margins, that change will not apply to agri-
cultural contracts because those contracts really are focused on the
U.S. market. There are some smaller clearing members in those
contracts and we didn’t want—I was concerned about that potential
cost on them and whether they could absorb that.

So we are very focused on this issue and I would be happy to
come and visit with you further on it.

Mr. YOUNG. I'd be interested in having further conversations
with you about that.

Thank you, Mr. Chairman. I yield back.

Mr. ADERHOLT. Thank you, Mr. Young.

I would like to go back to leasing costs a little bit. Of course,
there’s been a lot of talk in the press about it and CFTC’s leasing
practices overall have been noted, of course, on the hill as well. It
should be noted the actions that were taken was before you were
Chairman. So, you know, that is—we are acknowledging that up-
front, but this largely results from actions that the subcommittee
took over the past few years to look into your leasing practices.
However, the issues are still outstanding and the Committee was
forced to provide a one-year legislative relief to the agency in law
for the current fiscal year.

You are asking for the same relief again in FY 2017 and I want
to begin by a discussion of the leasing costs. CFTC has submitted
information showing its leasing costs since the enactment of Dodd-
Frank through today. This information showed that since Dodd-
Frank, CFTC’s annual leasing costs have increased by 74 percent.
That’s $12.5 million per year to $21.7 million per year, while its
personnel level increased by only 18 percent, 605 FTE to 714 FTE.

The 74 percent increase in costs since Dodd-Frank translates to
approximately $9.3 million in additional leasing cost each year.
Over the past 10 years span of the leases, this is approximately
$93 million in additional least cost.

Since Dodd-Frank, that means that we spent over—or spent ap-
proximately $56 million on additional lease space with minimal in-
crease in personnel. The FY 2016 Omnibus included a directive re-
quiring the Commission to dispose of excess space and reduce rent-
al costs in each building currently leased by the Commission. The
agreement was also directed for you to report back to the Commis-
sion on this within 90 days on the steps you are taking.

And so just to begin with, tell us a little bit about what this addi-
tional space is currently being used for.

Mr. MassaAD. Certainly. As you noted, the leases were entered
into before I took office, but I am still doing all that I can to ad-
dress these issues.

First of all, our overall occupancy rate today is 85 percent, so it
is pretty high. That varies by office. In particular, in Kansas City,
we have some excess space. Within a couple of weeks of taking of-
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fice in 2014, I went to Kansas City to look at this and it was clear
we had excess space and lease decisions were made on the expecta-
tion that the staff numbers would increase more than they did
given the expansion of the responsibilities, but that—you know,
that didn’t happen.

So what we did in Kansas City was I directed the staff to come
up with a plan to try to deal with this. Now, we don’t have the au-
thority just to go out and sublease to any old business or person
who needs a little extra space. So we have to go to the landlord and
ask the landlord to take it back. We did that. In Kansas City, how-
ever, the landlord was trying to sell the building and hasn’t taken
us up on our offer. We are still trying.

We did the same thing in New York. I went up and looked at
the space. It was clear we had a little extra space. I said let’s go
to the landlord, and, you know, again, if a landlord has a building
where they have already got excess space that they are not renting,
unfortunately they are not likely to take us up on an offer to give
back more space, but we are trying. That is about all we can do.
I can’t go out and just sublease it to someone.

Mr. ADERHOLT. What about renegotiating the leases? Has there
been discussions about that?

Mr. MASSAD. To renegotiate? Again, that is sort of the——

Mr. ADERHOLT. Renegotiate the lease.

Mr. MASSAD [continuing]. Same thing. I mean I am effectively re-
negotiating by asking them to take it back.

Mr. ADERHOLT. And there is—you have had no success in——

Mr. MassaAD. Well, they haven’t been willing to thus far.

Mr. ADERHOLT. The current leases run for at least another five
years; is that correct?

Mr. MassAD. That is correct.

Mr. ApeErHOLT. OK. Last year, Congress provided relief to the
Commission to correct the accounting procedures I mentioned.

Could we provide similar statutory relief to get you out of these
long-term leases and allow you to negotiate lower costs for this
year and future years that better reflects your need?

Mr. MAssAD. Congressman, I'm happy to talk to you about that.
The fit—the legislative relief went to just this kind of accounting/
federal obligation law or federal recording law issue. It didn’t go to
the economic terms of the lease.

I don’t know that there is a way that Congress could do some-
thing to get us out of our lease obligations. I am happy, again, to
visit with your staff on that. I suppose if we had the power to sub-
lease, that would help in the negotiation, but, again, I think it has
been—it was a different issue as far as the language that was in-
cluded in the appropriations. That went to the federal law on re-
cording and on accounting to deal with the fact that we only re-
corded the current years or we only obligated the current year’s
payments.

Of course, if we had obligated the full year—the full amount of
the lease, I am not sure the agency—as I understand it, I am not
sure the agency could have had both an office and employees. It
might have had to choose between the two.

Mr. ADERHOLT. So you are currently not by law able to sublease?
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Mr. MASSAD. I can’t just sublease to anyone. My understanding
of it is I—we can only by law sublease to someone who is advanc-
ing the mission of the agency. That is pretty narrow.

Mr. ADERHOLT. Oh. So we could change that law, though, in
other words?

Mr. FARR. Yes.

Mr. MassAD. I would think you could.

Mr. ADERHOLT. That is what I am thinking, and you agree that
that might be a possibility?

Mr. MassaD. Well, it would help. Now, again, we would still have
to negotiate with the landlord because I think—I suspect on some
of these leases the landlord knew we couldn’t sublease and it may
have—it may bar us from subleasing, so we will still have to nego-
tiate with the landlord, but it would certainly help.

I also—let me just say, when I first took office, you know, even
though we don’t go through the GSA, I sat down with the director
of the GSA to discuss what we might do and whether we could turn
over any capacity to them and maybe there is a way we could do
that. I don’t know.

Mr. ADERHOLT. GAO is currently working on an audit of your
leasing spaces. Has the agency or your agency worked with GAO
to provide solutions?

Mr. MAssaD. We—absolutely. We have worked to provide them
all the information they want. We have cooperated fully, as we did
with the IG.

Mr. ApERHOLT. Mr. Farr.

Mr. FARR. Mr. Chairman, I am very sympathetic to both sides of
this argument. I mean, essentially what we have done is allowed
them to go outside of GSA and I kind of support that having to
deal with GSA. I mean, if we are going to look at the amount of
space that GSA has leased and not occupied, it would run into bil-
lions and billions of dollars. They don’t even have an inventory of
it, but—and then the other side is that we don’t give you—we allow
you to lease this space, but then we limit your flexibility in being
able to, you know, sort of back out or find a sublease.

I understand we ought to—and I agree with you, Mr. Chairman,
we ought to at least give them the ability to sublease, but I under-
stand that you wouldn’t be able to get the revenue from that sub-
lease that

Mr. MassAD. No, but at least it would go back——

Mr. FARR. Yeah. [——

Mr. MASSAD [continuing]. You would have to address that too, 1
guess, but, you know, even if it went back to the general fund, that
is better for the taxpayer.

Mr. FARR. What I’'m really concerned about is, you know, more
than—and I hope we can work out this real estate issue. It is, you
know—there is enough blame to go around everywhere and it is—
in light of—if that is what we are going to hang up your budget
on as a penalty, I think we are not seeing the forest through the
trees.

What I am worried about is the decision we made in the budget
agreement, the Omnibus budget agreement, was a decision—bipar-
tisan decision with the Administration on what our budget num-
bers were going to be and based on that framework, the President
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came in under those agreements. I mean, your budget is part of
that agreement, last year’'s—you are asking for more, but the Ad-
ministration had to cut somewhere else in order to give you more,
about $80 million, about, you know, a one-third increase.

You lay out very specifically about five different points in your
testimony here of what that new money will do, you know, ensur-
ing the U.S. derivative markets continue to be global leaders, to en-
force the efforts, including what you just described about spoofing
and other technology capabilities and you need expertise for that.
I mean, it might go to answering the question of maybe your em-
ployees are a little bit more—I am sure they come under the fed-
eral thing, but I—how do you hire a person that can go in and look
at that, as you have very sophisticated——

Mr. MASSAD. You are——

Mr. FARR [continuing]. Ways of—that is really smart intel. You
can’t just hire somebody off the street to do that.

Third, you talked about you are going to need that money, the
new money, for critical examinations that are going to—for the
clearinghouses—for ability to examine the risks of cyberattacks,
which you have indicated is probably the most single important
threat, that you would be able to maintain with that money—im-
prove the basic IT infrastructure and capabilities of the Commis-
sion, and most importantly, I think we respond to the concerns of
the market participants, in particular the commercial end-users. I
mean, they are going to be coming to you and needing information
that you may not be able to give them.

And, I mean, you have—you said here, “The last 18 months the
Commission has placed a priority in looking at ways to fine-tune
recent reforms and other rules,” and some of the Members asked
about that, reforming the rules, to upgrade them, to make commer-
cial firms which are—so they will not be held responsible for the
financial crisis.

I guess my question is—here is if we don’t give you what you
ask, what are the risks going to be?

Mr. MAsSAD. Well, I think the risk is that we can’t do the level
of examinations that I think are necessary and appropriate and a
good investment in terms of some of this critical infrastructure, like
clearinghouses and exchanges. We have seen examples of, you
know, problems that you can have——

Mr. FARR. Try to explain it to your daughter or, you know,
grandmother as to what do you mean by

Mr. MASSAD. Sure.

Mr. FARR [continuing]. Examinations and clearinghouses and
things

Mr. MASSAD. Sure.

Mr. FARR [continuing]. Like that. What is the vernacular of these
risks? I mean, what—in the financial world, if you just fail—

Mr. MASSAD. I—yeah.

Mr. FARR.[continuing]. To do what you are required to do in law,
what is the worst-case scenario?

Mr. MASSAD. I think the risk is that—I don’t know that I want
to go to the worst-case scenario, Congressman, but I guess, you
know, the risk is that the U.S. has been a world leader in the qual-
ity of our financial markets and we have attracted participation
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from all over the world, which is beneficial to all the businesses in
the U.S. that want those—to want to use those markets. It creates
greater liquidity, greater diversity, greater innovation.

And if you start to slip where people say, “Oh, my goodness, did
you see what happened at that clearinghouse in the U.S.,” or, “Oh,
my goodness, they had a clearing member that failed and no one
knew that was coming,” or, “Oh, my goodness, they had someone
who was engaging in all this manipulation and spoofing and it
went on for years,” even if that doesn’t result in a financial crisis,
it tarnishes the reputation of our markets and that will cause, over
time, us to lose the leadership that we have had.

And so I can’t guarantee—to the Chairman’s question, I can’t
guarantee that anyone can prevent the next financial crisis because
you never know where that might be coming from. What I can
guarantee, though, is that funding this budget will allow us to do
far more in terms of protecting the integrity and the transparency
of our markets, which undoubtedly will be a good investment for
our economy.

Mr. ADERHOLT. Mr. Yoder.

Mr. YODER. Thank you, Mr. Chairman.

I want to ask you a question about the position limit rule and
I have heard from some grain and feed folks in Kansas, agriculture
folks, that they are concerned that this might negatively impact
them, specifically the proposal would dramatically narrow the
range of hedging strategies considered as bona fide hedges, the ele-
vators used to manage their business risk and to help producers
market their crops and manage the risk.

Now, I know you have heard repeatedly from these traditional
hedgers who are concerned that risk management strategies they
have used for decades and that have been considered bona fide
hedges always by the Commission might now be subject to drastic
change. To take away those proven risk management strategies
would increase hedging costs, would decrease hedging efficiency,
which I would assume would be the complete opposite of what the
Commission would want to do.

What are you doing as a Commission to move forward to ensure
that traditional hedgers like grain elevators and producers con-
tinue to have available the range of risk management tools that
they need?

Mr. MassAD. Well, thank you for that question, Congressman.

We are taking their concerns very seriously and looking very
hard at the proposed rule that was issued, and by the way, that
rule was issued before any of the three of us who are currently on
the Commission took office. So I think we are all very conscious of
the importance of getting this rule right. Congress directed us to
do this rule, but we got to make sure that bona fide hedging still
works, is allowed. We are not trying to, you know, change the mar-
kets, you know, to limit that.

So we are looking at those comments. We have had a lot of meet-
ings with industry participants on this. I chair our Agricultural Ad-
visory Committee. We have had a number of discussions about this
and we are looking at other aspects of the rule as well. One of the
things we are doing right now is looking—you know, we will
have—the way the rule works is it tracks the law in that the law
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provides for bona fide hedging and it provides a set of exemptions,
but there are then what you—what we call the non-enumerated ex-
emptions, meaning essentially further exemptions that a partici-
pant could get.

We are talking with the exchanges right now on what would be
the best way to handle that. Rather than just the Commission
doing it, maybe we should incorporate the expertise of the ex-
changes and work with them so that they do, you know, a lot of
the review on non-enumerated hedges.

We are also looking at what we call the deliverable supply esti-
mates. You got to make sure—you know, you want to set the limit
in a way that prevents excessive speculation, but allows the mar-
kets to grow and work, and so you want to make sure you get good
estimates on what is that market volume today. What is that deliv-
erable supply estimate on a particular commodity? We are spend-
ing a lot of time on that.

There is another aspect of the rule. I have said over and over I
want to get this right, so we are going to take the time we need
to get it right.

Mr. YODER. Well, I can’t tell you how much I appreciate that atti-
tude of trying to get it right and making sure we are taking the
concerns of folks back in Kansas and other states that could be
negatively impacted by this that aren’t creating risky scenarios,
but want to be able to protect themselves and we don’t want to do
harm in a way that would make the rules sort of counter-
productive.

Second question is I wanted to ask you about the Regulated
Automated Trading, Reg AT.

Mr. MASSAD. Yeah.

Mr. YODER. The Commission recently proposed Reg AT, at which
the CFTC would require market participants to provide unfettered
access to all of the firm’s intellectual property and future business
strategies to any representative of the CFTC, DOJ, NFA or ex-
change for any reason. As you know, a breach of this information
would be devastating, as these are trade secrets and—to these mar-
ket participants and the safety and operation of U.S. markets.

Currently, the CFTC needs a subpoena to access that informa-
tion, that sensitive data, and it is unclear why such broad access
is necessary, especially given concerns about the government’s abil-
ity to keep confidential information from cyberattacks. In fact,
based on the most recent OIG reports, the CFTC’s most serious
management challenge is the need to minimize information secu-
rity vulnerabilities in its network.

How does the CFTC intend to enhance its policies and proce-
dures to protect the highly sensitive intellectual property it cur-
rently collects and proposes to collect under Reg AT?

And given budgetary concerns and the costs of protecting the
data it collects, wouldn’t it make more sense for the CFTC to limit
its access to market participants highly sensitive intellectual prop-
erty and source code cases to where the CFTC is able to obtain a
subpoena based on probable cause on wrongdoing?

Mr. MassaD. Well, thank you for the question, Congressman, and
I am glad I have an opportunity to discuss this with you because
I think there has been a lot of confusion about what we are trying
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to do and I am very prepared to work with market participants to
address this.

What we were trying to do was to make sure that what we call
the source code for automated trading, for algorithmic trading, is
preserved. That source code is a computer code that—it sets forth
how the algorithm would work and when you have a problem,
when you have an algorithm run amuck, as we have seen with
Knight trading or some of these other incidents, you need to go
back and look at that source code to figure out what happened and
because firms change their algorithms from time to time, the cur-
rent source code might be different than what it was six months
ago when the incident happened.

So what we are asking is simply that they preserve it. We are
not asking them to turn it over to us routinely. We are not asking
to, you know—to file it with us. We just want them to preserve it
so if there is a problem, we can look at it and we can come in and
reconstruct events, and I am perfectly happy to make sure that the
way we do that guards that confidentiality.

There is nothing more important than protecting confidentiality
of things like this because that is important to the integrity of the
markets and people’s willingness to participate. We take our obliga-
tions to preserve confidential information very, very seriously and
we get a lot of confidential information, and so we will certainly do
that here.

Mr. YODER. So you don’t believe that CFTC then would ever need
to take that source code into the CFTC where it would be on an
area that could be sensitive to cyber threats?

Mr. MAssaD. Well, we certainly would. If we needed to get it be-
cause we are looking at a—let us say there is a problem in the
market and you have a firm that caused some, you know—some
disruption and you need to look at that source code, we will cer-
tainly do that in a way that protects confidentiality. We have to do
that all the time.

Mr. YODER. But given the cybersecurity concern, you can see why
these companies would

Mr. MAssAD. Well, sure, but——

Mr. YODER [continuing]. Be worried that it might fall into the
wrong hands and that is—the source code is their intellectual prop-
erty. I mean, that is the whole thing for that.

Mr. MASSAD. I—yeah. No, I understand their concern and so——

Mr. YODER. And then the subpoena question, just in terms of
why couldn’t we just allow this continue to be via subpoena based
on probable cause?

Mr. MassaD. Well, I am certainly happy to look at that issue. I
am not sure when you say continue to be. I don’t think we are
changing what the rules are today, but we

Mr. YODER. Yeah, that is the whole point is that you would be
able to receive that information without using—you can already re-
ceive the source code now with a subpoena based on probable
cause. This would allow you to shortcut that by saying you want
the source code, which is their intellectual property. To get their
intellectual property, you have to have a subpoena right now.

Mr. MAssAD. I am—we are taking comments on this right now
and I am perfectly happy, as I say, to make sure we have got prop-




41

er procedures that protect the confidentiality. Whether that is a
subpoena or whether that is something else, I don’t know. I want
to hear what people have to say, but also, in terms of our own sys-
tems, we are trying to take steps all the time to make sure our sys-
tems are staying up to—keeping abreast. I mean, that goes back
to our budget, right?

Mr. YODER. That is why you need money from us, right?

Mr. MassAD. Need money to keep those systems up-to-date.

Mr. YODER. Thanks, Mr. Chairman.

Mr. ADERHOLT. Thank you. I know you have had a long day. Let
me just close with one more question.

Just for the record, the CTFC swap dealer de minimis regulation
was, of course, the threshold when a market participant must reg-
ister as a swap dealer. Its schedule will be automatically be re-
duced by 60 percent from $8 billion in annual notional swaps activ-
ity to $3 billion. This level will subject a good number of new mar-
kets and end-users that were never intended to be captured under
the Dodd-Frank legislation to register as swap dealers.

Becoming a swap dealer should be reserved for big banks and too
big to fail institutions. Moreover, it adds 4,000 additional regu-
latory requirements for these entities to comply with. Many of
these businesses are job creators and they had nothing to do with
the financial crisis that we saw in the past.

The FY 2016 Omnibus, we included a provision that directed
your agency to keep the swap dealer de minimis level at no less
than $8 billion. Preferably, we would like to see it higher.

I appreciate your efforts to complete this study and open the
issues for comment.

I would like to ask you, the comment period as on the study that
you have recently closed, can you update us on the type of com-
ments that you received?

Mr. MAssAD. We received a wide range of comments and as you
might guess, they varied. Some said we should keep it at $8 billion.
Some said we should lower it to $3 billion. And we are going
through those and looking at people’s reasons and suggestions.

We asked people not just to comment on that, but to comment
on, you know, should we look at a multifactor test. Should we look
at different levels for different product areas? For example, some
people have raised concerns that, well, the commodities markets
are very different and you need a lower threshold there. Does that
make sense or does it not make sense because you got firms that
are acting across the board? And, you know, you want to have
some, you know, regulatory kind of certainty, predictability, con-
sistency here.

So the comments are wide ranging and we are looking at them,
ar;ldl as I say, we will come out with the final report in a little
while.

Mr. ADERHOLT. When do you expect the threshold to drop?

Mr. MAssAD. Well, the rule provides that the threshold will drop
unless the Commission takes action at the end of 2017, in Decem-
ber of 2017. So we have got quite a bit of time here. That is why
I started this process early. I wanted to make sure we could go
through this study and public comment and getting input well in
advance of that date so that the Commission has the information
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it needs to decide what to do, and again, we are mindful of the
Committee’s instruction and we always welcome input from Con-
gress.

Mr. ADERHOLT. Well, thanks for being here today and——

Mr. MASSAD. Thank you.

Mr. ADERHOLT [continuing]. Like I said, I know you have had a
long day, so I hope you——

Mr. MassAD. Happy to be here.

Mr. ADERHOLT [continuing]. Have a restful night.

Mr. MassAD. Thank you.

Mr. ADERHOLT. So—and with that, the subcommittee is ad-
journed.

Mr. FARR. Thank you very much, Mr. Chairman. Do you know
when our next—scheduled our next hearing?

Mr. ADERHOLT. Tomorrow.
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House Committee on Appropriations
Subcommittee on Agriculture and Related Agencies
Fiscal Year 2017 Budget
Wednesday, February 10" 2016 at 2:00 PM

QUESTIONS FOR THE RECORD
The Honorable Timothy G. Massad, Chairman
Commaodity Futures Trading Commission

QUESTIONS SUBMITTED BY CHAIRMAN ROBERT ADERHOLT

Bonuses, Performance Awards, and Special Pay

How much in bonuses, special pay, incentive awards, merit pay, and performance pay, were
distributed to CFTC employees and contractors in FY 2015 and estimated in FY 2016 and
in the FY 2017 President’s Budget?

The table below shows the FY 2015 costs for the CFTC employees’ merit pay and awards as
well as estimates included in the budgets for FY 2016 and 2017:

Pleasc note that CFTC contractors are not CFTC employees, and individuals working on CFTC
contracts are paid by their respective employers.

FY 2016 and FY 2017 estimates reflect the assumptions contained in the President’s Budgets for
FY 2016 and FY 2017, including the increase in FTE levels from the actual of 690 FTE in
FY 2015 to 895 in FY 2016 and 897 in FY 2017. Actual amounts for merit pay and awards are
dependent on union negotiations and the budgetary landscape, and are subject to change. The
CFTC has not agreed to any awards or merit pay increases for either FY 2016 or 2017 at this
time.

Actual Estimated in Prcsident’s Budget
FY 2015! FY 2016° FY 2017
Merit Pay* $712,284 $2,750,658 $4,445,939
Awards® $461,528 $1,187,174 $1,519,550
Total $1,173,812 $3,937,832 $5,965,489

FY 2015 merit pay includes only the final quarter of the fiscal year, when merit pay increases
became effective.

FY 2016 merit pay amount includes expenses from the FY 2015 merit pay increase and estimates
for a FY 2016 merit increase ineluded in the President’s Budget request.
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FY 2017 merit pay amount includes expenses from a FY 2016 merit pay increase, and
assumptions for a FY 2017 merit increase included in the President’s Budget request.

Merit pay increases occur in the last quarter of the fiscal Year. CFTC staff does not receive step
increases.

Includes bonuses, incentive awards, and performance awards. In FY 2015 CFTC had a limited
awards program. FY 2016 and FY 2017 assume an awards pool of 1% of salary.

2. Please provide the costs associated with pay increases for FY 2015, 2016, and FY 2017.

Pay Effective Pay FY 2015 FY 2016 FY 2017
Adjustments Period Cost* Est. Cost* | Est. Cost
COLA Jan PP 01 $1,196,062 | $1,741,187 | $1,929,061
Merit Pay Jul PP 14 $712,284 | $2,750,658 | $4,445,939

*Merit pay occurs in the final quarter of the fiscal year. Figures for FY 2016 and FY 2017
include the amounts budgeted in each fiscal year to accommodate the portion of the previous
year's award, payable in the subsequent year. FY 2015 Actual COLA was 2% and payable from
first pay period of the calendar year. FY 2016 and FY 2017 reflect the assumptions contained in
the FY 2016 and FY 2017 President’s Budgets. CFTC has not agreed to any COLA or merit
pay for FY 2016 or FY 2017 at this time other than locality pay that was a government wide
increase.

Unionization of Employees at CFTC

(Please provide the most up to date information for the following questions.)
Please provide the Memorandum of Understanding and any other contractual agreement
or understanding between the CFTC and the National Treasury Employees Union
(NTEU).

The requested Memorandum of Understanding follows:
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Memorandum _of Understanding between the National Treasury Employees

Union and the Commodity Futures Trading Commission

This memorandum is an interim agreement between the Commodity Futures Trading
Commission (CETC or Agency) and the National Treasury Employees Union (NTEU or
Union) (collectively referred to as the parties).  This interim agreement applies to all
bargaining unit employees represented by NTEU as set forth in the Cerlification of
Representation (Case No. WA-14-0060) issued on November 7, 2014.

L

Duratiom: This agreement shall become effective as of the date of execution by the
Chairman and shall terminate at the effective date of a term collective bargaining
agreement between the parties, unless the parties agree to modify this agreement.

Governing Law: The parties acknowledge the rights conferred on unions and
management in the Federal Services Labor-Management Relatlons Statute (FSLMRS),
Title VII of the Civil Service Reform Act of 1978,

Designation of Union Officials: NTEU will promptly notify the CFTC of all persons
designated as Union officers or stewards authorized to act on behalf of NTEU and will
provide ongoing natice of any changes to these designations.

Official Time: The Agency agrees to provide Union representatives a reascnable
amount of official time to prepare for and to camry out the Union's statutory
representational functions. Absent exigent circumstances, the use of official time must
be requested by the employee to their supervisor no less than 24 hours in advance. The
supervisor will approve the requested time, absent substantial interference with
business meeds as determined by management. The employee must inform the
supervisor as to the best estimate of how much time will be spent on these duties at the
time the request is made. The Agency will provide official time for training Unjon
officers and new stewards, not to exceed 20 hours per representative.per year.

Dues Withholding: After processing of the initial dues withholding forms, new
requests for dues withholding deductions will be processed in a timely manner,
normally within one pay period. The Agency will provide the NTEU National
President (or her designee, her current designee being National Field Representative
Richard L. Otzel) with a biweekly report of allotments withheld and the amounts.

Notifications: In matters that pertain to specific individual CFTC empluyees, which
also require notice to the exclusive representative (e.g. individual employee grievances
in which the employee has opted for selfrepresentation), CFTC will simultaneously
serve notice to the NTEU National President (or her designee, her current designee
being Richard L. Otzel) and the specific CFTC employee. In matters requiring notice
by the Union to' the CFTC, notice shall be provided to the Chief of Workforce
Relations. Notice may be by email, fax, or mail.
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Access to Facilities and Email; The Agency will afford NTEU reasonable access to
Agency facilities and equipment for the purposes of conducting labor- management
activities. Absent substantial interference with business needs as determined by
management, the CFTC also will provide the Union with reasonable access to meeting
rooms for union business, subject to existing rules for reserving such rooms. The
Agency will provide NTEU with an office at the headquarters of the Agency to
conduct labor-management activities. The CFTC further will afford access to agency
facilities by NTEU national staff representatives. Consistent with law and in
conformance with existing email policies, CI'TC employees designated by the Union in
. paragraph 3 above will be permitted use of the CFTC's email system to carry out
representational activities.

Formal Meetings: The CFTC will provide the NTEU National President (or her
designee, her current designee being Richard L. Otzel) notice and an opportunity to be
represented at any formal meeting ot discussion in accordance with 5 U.8.C.

§ 7114(2)(2).
Changes to Conditions of Employment

(a) During the term of this Agreement, all current Agency policies, procedures,
rules, instructions and past practices will remain in full force and effect.

(b) Subject to paragraph (a) above, before making any changes to conditions of
employment, as defined in 5 U,8,C. §7103()(14), the Agency will give
notice by email to the NTEU National President (or her designee, her current
designee being Richard L. Otzel). The union has seven (7) calendar days
from receipt of official notice to request a briefing. The union has fifteen
(15) calendar days from receipt of the official notice or fifteen (15) calendar
days from the date of the briefing to request, in writing, to bargaih and submit
negotiable written proposals. The union shall submit its bargaining request
and negotiable written proposals to the Chief of the Workforce Relations
Office. If the union does not submit negotiable written proposals within the
15-calendar day period then the Agency may implement the proposed
change(s) in working conditions.

(c) If the Union submits negotiable written proposals prior to the expiration of
the notice period, the patties will bargain in accordance with 5 U.S.C. §
7117. Union negotiable written proposals will address only the subject of
the proposed change, and will not address unrelated matters. Bargaining
under this section shall be subject to the following rules:

® Negotiations will take place during the Agency's regular
administrative work days and hours,

(i)  Negotiations will take place on the Agency's premises.
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(iii) Official time to participate in negotiations will be granted to the same

)

number of negotiators for the Union as the number of negotiators
being utilized by the Agency.

If an agreement is not reached between the parties sixty (60)
calendar days after the union’s receipt of the Agency’s official
notice and negotiable proposals are still outstanding then either party
may declare impasse and request the services of the Federal
Mediation and Conciliation Service. The parties may mutually
agree to ulilize the services of the Federal Labor Relations’
Authority Collaboration and Alternative Dispute Resolution
Program (CADRO) or any other mediation service to resolve the
dispute. The parties shall equally share the costs of the mediation
services. In accordance with 5 USC § 7114 agreements negotiated
between the parties will be subject to either Chairman .or
Commission approval as appropriate.

(d) The Parties may agree in writing to reasonable extensions of time under for the
deadlines set forth above.

10,  Grievance Procedure:

(a) A grievance for purpose of this agreement will be defined as set forth in 5
U.S8.C. § 7103(a)(9). Additionally, the matters listed on Appendix 1 are not
grievable and are excluded from this grievance process.

) Informal Grievance Process

@

Before an employee may file a formal grievance or NTEU files
an institutional grievance, an attempt must be made to
informally resolve the concerns with the management official(s)
believed responsible for the matter on which the concerns are
based, The informal grievance is not a meeting pursuant fo 5
USC § 7114. An informal grievance must be submitted in
writing or via email to the lowest level supervisor with authority
to grant appropriate relief with a copy to the Chief of Workforce
Relations. The informal grievance must be submitted no later
than fifteen (15) calendar days of the individual(s) becoming
aware of the matter which created the basis for the informal
grievance. The Human Resources Branch will respond to the
informal grievance no later than twenty (20) calendar days after
its submission. If the parties cannot resolve the dispute
informally then the employee may file a formal step one
grievance.
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(ii)  When the first level official for resolufion is the Chairman, or if the
first level official has executive responsibilities or is a Division
Director or Office Head who reports to the Chairman, the informal
grievance will be processed under the formal grievance procedure set
forth below.

(¢) Formal Grievance Process

® Step One: A Step One grievance must be submitted in writing to the
Human Resources Branch no later than twenty (20) calendar days
from the date the grievani becomes aware of the matter being
grieved if not submitted through the informal grievance process or
twenty (20) calendar days from receipt of the informal grievance
response, The Step One grievance must include a statement of the
issue(s), including the date(s), location(s), pertinent fact(s) (which
may include any witnesses to the issue(s) or incident(s) described
and any supporting documentation), the requested remedy or
remedies, and whether 2 meeting is requested. If a meeting is
requested to discuss the grievance, the meeting shall occur with the
management official identified by the Human Resources Branch
within ten (10) calendar days of the submission of the grievance.
The Step One management official will respond with a Step One
decision to the Step One grievance no later than thirty (30) calendar
days after the grievance has been submitted.

(i)  Step Two: If dissatisfied with the Step One decision, an employes or
the Union may file a Step Two grievance. A Step Two grievance
must be submitted in writing or via email to the Human Resources
Branch no later than fifteen (15) calendar days from the receipt of the
Step One grievance response.  The Step Two management official
must be the Step One management official's supervisor or the
supervisor's designee. The Step Two grievance shall not introduce
new issues or remedies that were not presenied at Step One, The
Step Two management official will respond with a Step Two
decision to the Step Two grievance no later than thirty (30) calendar

. days after the Step Two grievance hag been submitted,

(d) For any meetings that take place during the formal grievance process, the
number of union representatives from the Agency is limited to the number
of management representatives and must be mutually agreed upon prior to
any such meeting(s).

(e) The CFTC may offer mediation at any fime to resolve the matter.

(f) Agency and Union Institutional Grievances
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)] To increase the ability to resolve disputes expeditiously, Institutional
Grievances must be raised no later than thirty (30) calendar days
after the date the moving party became aware of the incident giving
tise to the complaint by sending an Institutional Grievance to the
Human Resources Branch if the NTEU is the moving party, or to
NTEU National President (or her designee, her cuwrent designee
being Richard L. Otzely if CFTC is the moving party.

In an effort to resolve national level disputes in an expeditious
menner, the parties will schedule a meeting within thirty (30)
calendar days of receiving the Institulional Grievance. Within thirty
(30) calendar days of this meeting, a written decision will be
provided by the non-moving party to the moving party.

(i)  If not satisfied with the resolution provided by the non-moving party,
the moving party may invoke atbitration within thirty (30) calendar
days of receipt of the grievance denial.

(g) Arbitration

(i) Consistent with 5 U.S.C. § 7121, binding arbitration is available as a
final step in the grievance procedure. If invoked, the Union ot the
Agency will make a request for binding arbitration in writing within
thirty (30) calendar days after the receipt of the Step Two decision.

(i) The moving party will, within ten (10) calendar days after
invocation of arbitration, request a list of seven (7) arbitrators from
the Federal Mediation and Conciliation Service (FMCS). As soon as
praclicable after the list is received from FCMS, the parties will
select an arbitrator by alternatively striking names from the list until
one name remains. Which party strikes first will be determined by
the date the FMCS Iist is issued. The Union strikes first if the date
is an odd number and the Agency stiikes first if the date is an even
number,

a.  Except for the specific exclusions in Appendix 1, and. other
administrative procedures and exclusions provided by law, the
grievance procedure is the exclusive administrative procedure
for resolving grievances under this agieement.

b. The parties will share equally the FMCS and arbitrator's costs.
(h) The Parties may agree in writing to reasonable extensions of time under for

the deadlines set forth above in the Grievance Procedure.

11, Bargaining Unit Lists: Within 30 days of the effective date of this agreement, and
5
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quarterly thereafter, CFTC will provide the NTEU National President (or her designee,
the current designee being Richard L. Otzel) a list of all bargaining unit employees,
including their names, position title, grade level, organizational component, official
duty station (city and state), CFTC e-mail address, and salary.

12, Precedential Effect: The terms of this Agreement are not precedential and may

not be relied upon by either party as justifying the same or similar terms in any
subsequent negotiations.

(—‘{—‘é&"’@% . -j)/ ' . //j toae '!-‘\ / Il : \\’\ i ,?’//‘_4"(}}5

Colleen M. Kelley v Timothy Masad Date
National President Chajrman
National Treasury Employees Urion Commodity Futures Trading Conmmission
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2.

13.

The content of published government-wide regulations or CFTC policies on
ethics rules and classification matters.

The subject of a formal complaint of discrimination which has already been
filed as a formal EEO complaint.

A decision or action for which a notice of appeal has already been filed with the
Metit Systems Protection Board.

A preliminary warning or notice of a proposed action that, if effected, would be
covered under the grievance system,

The termination or expiration of a:
a. Time-limited excepted appointment;

b. Temporary or term appointment on or before the date specified on the
appropriate appointing SF-52; or ' '

c. Temporary or term appointment at any other time provided the employes
was informed in advance of the temporary nature of the promotion and

that he or she was returned to his or her former position or to a different
position of equivalent grade and pay.

The content of job elements and performance standards that have been established
in accordance with 5 U.5.C. § 430.

The termination of a probationaty, temporary, or irial period employee for
unsatisfactory performance or conduct.

The return of ar1 employee serving a supervisory or managerial probation period
to a nonsupervisory or non-managerial position accordingto 5 C.P.R. Part 315.

A separation or termination of a non-preference eligible from the excepted service
before the employee has two years of current continuous service and acquires a
right to appeal to the MSPB.

Grievances filed prior to the effective date of this agreement.

The issuance of performance improvement plans.

The non-selection for promotion from a properly ranked and certified list of
candidates

An action taken in accordance with the terms of & formal agreement voluntarily

7



52

entered into by an employee, and reviewed by NTEU for compliance with
applicable law or agreements, including agreements which assign an employee
from one geographical location to another.
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4. As a result of the pending MOU between CFTC and NTEU, please provide the estimated
increased costs to CFTC using the FY 2016 Personnel Compensation and Benefits (PC&B)
line items as defined by OMB object class, provided in the current year spend plan, at a
maximum and a minimum (even if only based upon preliminary negotiations with the
NTEU for the next fiscal year and the current fiscal year), of any salary negotiations that
might occur under the Financial Institutions Reform, Recovery, and Enforcement Act or
with the NTEU during FY 2016 and planned for FY 2017.

CFTC is currently exchanging proposals with NTEU on ground rules which would lay the
framework for negotiations on a long-term collective bargaining agreement. It is anticipated that
substantive negotiations between CFTC and NTEU on a long term collective bargaining
agreement will start later this fiscal year. As of March 2016, NTEU has not submitted any
proposals for PC&B increases for FY 2016, so negotiations on PB&C have not begun.
Therefore, CFTC is not currently able to provide any estimates on potential increases to PC&B
costs for FY 2016 and FY 2017.

5. Please provide any projected increases or decreases in FTE levels and overall PC&B levels
that may occur as a result of new negotiations with the NTEU using the range provided in
the previous question as wcll as a complete, updated pay scale reflective of the changes to
PC&B hased upon the information in the previous question.

Negotiations with the NTEU on PC&B for FY 2016 have not yet begun. Therefore, as of March
2016, the CFTC has not updated its staffing levels from those that are currently included in the
Congressional Spend Plan for FY 2016 and the President’s FY 2017 Budget Request. In
addition, as stated above, CFTC is not currently able to provide estimates of potential increases
or decreases to PC&B levels. At this point, any estimate would be speculative as the parties
have not exchanged any proposals on PC&B increases.

The CFTC stated in its FY 2016 answers to Questions for the record that its FTEs could be
reduced by 53 FTE if the initial NTEU proposal of January 12, 2015 were agreed to. In its FY
2015 spend plan, CFTC projected a level of 746 FTE. In the budget, it only shows using 690.
The FY 2016 spend plan shows a level of 714.

6. What was the cause of the reduction from the initial level of 746 to 690 in FY 2015 and 714
in FY 2016, respcctively?

The estimated FTE level of 746 included in the FY 2015 Spend Plan reflected the anticipated
staffing needed for CFTC operations in FY 2015 and was supported by funds included in the FY
2015 appropriation. After receiving its FY 2015 appropriation, the CFTC began an aggressive
hiring program to execute on its budget and by year-end had increased its head count to over 730
employees, which because of timing of the hires, represented 690 FTE.

The decrease in the estimated FTE level to 714 included in the FY 2016 Spend Plan reflected the
fact that the CFTC’s FY 2016 appropriation remained at the FY 2015 level of $250M. The
CFTC reduced its planned FTE level in FY 2016 to 714 FTEs in order to effectively manage the
operations of the Commission and ensure the affordability of all staff within the amount
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appropriated by Congress. This has meant reducing the Commission’s staffing level, from the
gains seen in FY 2015, in order to remain within the FY 2016 appropriation ceiling. The CFTC
anticipates that the agency will reach an FTE level of 714 at the end of FY 2016, with an
estimated head count of approximately 715.

7. Was this the result of the agreed to union proposals?

The change in FTE between FY 2015 and FY 2016 Spend Plans discussed in Question 6 was
impacted by both the compensation and benefit agreement the Commission and the NTEU
reached in FY 2015, as well as an increase in costs for all goods and services and other payroll
costs. Without any increase in its total appropriation for FY 2016, the CFTC had limited ability to
cover increases in such costs. CFTC has decreased estimated costs for operational support such
as contracted services, training and travel; however, these cost decreases were insufficient to
cover CFTC total operating costs. Since the costs of existing personnel account for over 77% of
the Salary and Expense appropriation, the Commission needed to decrease overall FTE levels in
order manage within the total FY 2016 appropriation level. As a result, the buying power of the
CFTC in FY 2016 has been reduced in all areas, including the ability to recruit and retain
qualified staff.

. What effect could CFTC’s ongoing negotiations for FY 2017 with NTEU have on its FTE
level?

As of March 2016, NTEU has not submitted any proposals for pay and bencfit increases for FY
2016 1o the CFTC. Therefore, any projection of potential impact to the budget or to FTE levels
would be speculative.

. What is the total amount of dues collected by NTEU for FY 2015 from CFTC employees
and projected for FY 2016 and 2017?

Dues are automatically deducted on a biweekly basis from the employee’s paycheck by the
CFTC’s personnel and payroll provider, the National Finance Center. As union dues are an
employee elected deduction, the CFTC is not in a position to foreeast any amounts related to
union enrollment, therefore the CFTC can only provide amounts that have been paid to date and
cannot provide projections for the remainder of FY 2016 or for FY 2017.

The following figures reflect the collections for FY 2015 and FY 2016:
e InFY 2015, dues were deducted beginning April 19, 2015, and the last biweekly period
ended October 3, 2015. For this period the total amount of dues collected was $41,112.65.
e InFY 2016, through March 6, the total amount of dues collected is $43,281.72.

10. Does CFTC pay any matching or additional dues as an agency, outside of those paid
directly from individual employee checks?

The CFTC does not pay any matching or additional dues as an ageney to either of its unions,
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Recoveries of Prior Year Obligations and Carryover of Funds

11. Please provide a table from FY 2009 to present detailing recovery of Prior Year Obligations
with amounts for each year. In separate tables, please break down each year’s recovered
funds by object class.

As reported annually in the Commission’s Agency Financial Report for FY 2015, total audited
recoveries of prior year obligations by year for FY 2010 through FY 2015 are summarized in the
following information:
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COMMODITY: FUTURES TRADING COMMISSION - PRIOR YEAR RECOVERIES

20

. - - -8 -8 -8
21.0 - % ] -8 -3 834 $
24.0 - $ -5 -8 -8 11,779 §
25.0 -8 -8 -8 -8 - $
25.1 -8 -8 -5 -3 11,391 §

Customer Protection Fund Total - 8§ - $ - % -3 23,004 §

95,810

Fund Total

141,072

111 $ 166,371 $ ] - % - % -3 11,649
113 $ 962 § -8 - $ -8 -8 -
115 $ 32694 $ -5 -5 - $ -8 -
118 $ 4138 $ -5 - -8 -8 -5 -
121 s 10,867 $ 43,003 $ 61,875 $ -5 -8 -
21.0 $ 23,003 § 72,651 § 56,431 § - 1,711 $ 30,882
22.0 $ 1,296 $ 3011 § 296 S -5 5,008 S -
231 $ 4,524 § 11§ 5961 $ -8 -8 142,502
232 $ 1,367 % 888 $ -8 -8 1,215 $ -
233 $ 32,326 § 53626 $ 628926 % -8 36,518 $ 399,197
240 $ 32,668 S 47473 § 6846 $ - $ 308 554,735
250 $ -8 -5 -8 -8 - $ 458,371
251 H 176,001 $ 698,543 $ 5,103,087 $ 3885172 $ ° 1,577,155 $ 1,297,946
25.2 $ 214,041 $ 52,514 $ 52,377 § - 8 106,695 § 759,328
253 s 42,656 $ 38,998 § 190,775 § -8 55194 § 24,467
254 s 10,650 $ 14,120 $ 24231 § - % 80,117 § 49,294
25.6 $ 2363 § 16,760 $ 355 $ -3 1524 $ -
5.7 $ 2,032 § 7830 § 1380 $ -8 493 5 2,239
26,0 $ 14,090 $ 5880 $ 5423 $ - % 5500 § 190,569
3Le $ 5136 § 377352 § 187,940 $ -8 14,468 $ 43,447
320 $ 458 3 291§ 1,538 % -3 - 8 7,744
General Fund Total 5 808,243 § 1,427,052 $ 6327442 $ 3885172 $ 1866402 $

3972470
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Leasing Costs/GAQ Opinion

12. Please provide a table showing the leasing costs for all CFTC officcs starting in FY 2009
through estimated FY 2017. Include in the table the actual FTEs for each year at each
office; include the FTE capacity at each office for each year; include the FTE equivalent
for Contractors and the capacity at each office for each year; include the square feet for
each year and for each office with totals for each year. The table should be similar to the
one provided for FY 2016.

The information follows:
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CFTC Lease Costs and Staffing - Actual FY 2009 Through FY 2015 and Projected FY 2016 and FY 2017
{March 16, 2016 - Replaces January 16, 2016}

I TFITease Payments

Location  FY 2008 FY 2010 FY 2011 Y2012 FY 2013 Y 2014 FY 2015 Proj, FY2016  Prof. FY 2017
Washington Y%7 $8,499,505 58,369,628 $11,47,036 $14,653,355 14,588,208 $14,508,250 515,318,996 $9.610,473 $16,485,721

Chicago ™Y 51,864,000 $1,660,267 $1,673,703 52,083,105 $2,081,151 $2,192,084 $2,370,229 $2,389,112 52,461,377

Newvark¥  $2437,656 52,331,387 $2,426,305 $197,190 1,883,408 $2,223,945 $2,322,614 $2,478,418 $2574,663

Kansas City {Ofd tease}  $186,500 $187,718 $188.413 $237,600 - - - . .
Kansas City (New tease) ¥ - - - 479,630 $450,678 $411,267 $578,155 $580,616 $599,963
Total  $12,987,661 $12,549,000 415,635,457 $17,651,080 $15,013,441 $19,332,546 $20,589,994 $15,058,520 $22,321,724

Percent Change 1L63% 3.38% 70.60% 12.89% 7.72% Teo% 8.50% ~26.86% 46.90%

1/ 2012 Chicaga reflects newly negotiated rental rates,

2/ 2012 New York reflects rental reduction credit.

3/ 2011 Chicago applied $535,344 from TIA to rent payment.

4/ 2012 D applied $1,165,706 from TIA to rent payment.

5/ 2013 Kansas Clty applied $78,222 from TiA to rent payment.

6/ 2016 DC includes a renta] credit of $6,355,814.94,

7/ Actual increases between years 2015-2016 and 2016-2017 should be 4.0% and 3.3% respectively when rental credit in 2016 is included in total

f TFTC Deferred Lease COSEs 1
Deferred Casts Y 2008 FY 2010 FY 2011 Fr 2012 FY 2013 Fr 2014 FY 2015 Proj. FY 2016 Proj, FY 2017

Beginning Balance, $0 50 56,303,367 56,254,873 $1,238,223 528488 528,488 528488 s0
October 1

TIA Recetved $0 $6,629,880 $6,701,194 $2,868,320 $0 S0 50 30 $o

Aliowance Received - - - - - - B 36,327,328 S0

TIA and Allowance Used s0 4326513 6,749,688 S7T88B870  $1,208735 0 30 36,355,816 S0

Ending Balance, $0 $6,303,367 36,250,873 51,234,223 518,488 $28,488 528,488 0 P
Sepember 30

Note: Tenant Improvement Alowance (TIA) is funding provided by the landiard to pay for design, construction, and related costs required to render CFTC's space fit for
oceupancy. Allowance for general refurbishment of the space is funding provided by the landlord to pay for wall/celfing/floor repairs or other general maintenance of the
improvements. Both the TIA and Allowance may be used ta pay rental abligations, as shown in the chart above. TIA adjusted in £Y 2016 for FY 2013-FY 2015 based on final

invoices.
I Rentable Square FEel/LEase EXPansions }
location  FY2009 FY 2010 FY 2011 FY 2012 FY 2013 £y 2014 FY 2015 Proj. FY 2016 Proj. FY 2017
Washington™ 151,785 161,785 270,645 288,395 288,385 288,395 289,295 289,295 289,295
Chicago 40,750 40,750 60412 60,412 50412 60,412 60,412 §0412 60412
New York 38.363 39,363 39,363 6,387 61,510 §1510 61,510 61,510 §1510
Kansas City {Old Lease} 8,066 8,066 8,066 - - - - - .
Kansas City {New Lease) - - - 24,362 24,362 24,362 24,362 24,362 24,362
Tolal 249,964 249,964 378,485 419,516 434,679 434,679 435,579 435,579 435,573
17 2015 DC Increase based on ficanse for 900 sental square feet of storage space, provided at no additional Gost to the CFIC.
H CFTC Staffing 1
FY 2009 £Y 2010 FY 2011 FY 2012 FY 2013 FY 2014 Y 2015 Proj. FY 2016 Proj, FY 2017 ¥ ¥
Federal Contract Federal Contract Federal Contract Federal Comtract Federal Contract Federal Contract federal Contract Federal Contract Federal Contract
Washington 376 101 442 140 4327 141 471 148 459 152 446 166 501 233 622
Chicago 101 13 133 24 132 22 136 23 129 17 124 13 133 Y 166
NewYork 72 10 83 16 82 5 7 H 76 5 73 7 82 B 11
KansasCity 20 2 23 4 23 3 22 4 21 3 22 4 27 4 ES
Minneapolis 1 0 1 [ - - . - - - - - - - - - -
Totaf 572 128 682 184 G69 172 08 180 685 177 665 190 743 263 - - 95 0

1/ Federal includes direct hired empioyees of CFTC. Cantract includes contracted staff with badges autharizing sccess ta CFIC facilifies.
2/ 2017 assumes the FY 2017 President's Budget is enacted.

3/ Dependent upon enscted aparapriation.

4/ includes Detailees, Interns, Consurner Qutreach/Whistisblower Offices (CFP funded) and OIG Federal Employees.

Note: Federai and Contract staffing were provided to GAQ in January 2016.
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Please provide the legislative language and reference that restricts CFTC from subleasing
beyond “someone who is advancing the mission of the agency”.

Congress provided the CFTC with statutory independent leasing authority in Section 12 of the
Commodity Exchange Act (CEA), codified at 7 U.S.C. § 16. Specifically, the CFTC was
authorized: "to make and enter into contracts with respect to all matters which in the judgment of
the Commission are necessary and appropriate to effectuate the purposes and provisions of this
Act, including, but not limited to, the rental of necessary space at the seat of Government and
elsewhere.” 7 U.S.C. § 16(b)(3). This statutory grant of independent leasing authority is
significant because it allows the CFTC to lease office space without working through the General
Services Administration (GSA).

While the CFTC has expressly been granted independent authority in 7 U.S.C. §16(b)(3) to lease
office spacc, the CFTC was not also provided with similar express authority to sublease office
space or otherwise manage a real estate portfolio. Nevertheless, the CFTC has interpreted
language in the CEA to provide it with implied authority to sublease office space to the extent that
the sublease "in the judgment of the Commission is necessary and appropriate to cffectuate the
purposes and provisions of this Act.” 7 U.S.C. § 16(b)(3). Therefore, it is the CFTC’s position
that the agency has authority under 7 U.S.C. § 16(b)(3) to sublcase office space when the sublease
can be directly tied to the purposes of the CEA (as the statute requires for all contracts the
Commission enters into).

Please provide legislative language that the Commission believes would give it the ability to
sublease space in all four of its offices.

As noted above, Congress provided the CFTC with statutory independent leasing authority under
Section 12 of the Commodity Exchange Act (CEA), codified at 7 U.S.C. § 16. In order to provide
CFTC with express authority to sublease office space, Congress would need to amend the CEA
and the agency respectfully suggests the language below in bold as an amendment to 7 U.S.C. §
16(b)(3).

7 U.S.C. § 16(b)(3). The Commission shall also have authority to make and enter into contracts
with respect to all matters which in the judgment of the Commission are necessary and
appropriate to effectuate the purposes and provisions of this Act, including, but not limited to, the
rental of necessary space at the seat of Government and elsewhere. The Commission shall also
have the authority to sublease space and expend any funds necessary to obtain and
administer a sublease (including operation, maintenance, utility and rehabilitation costs), to
any individual or entity, and notwithstanding 31 U.S.C. § 3302 any funds obtained through
such a sublease shall be deposited and credited as offsetting collections to the appropriations
of the Commission.

This proposed language would allow the CFTC to sublcasc space currently held under any of its
four leases subjcct to any notice and consent provisions contained in the leases and also direets
that any funds reccived by the CFTC through a validly executed sublease would be credited as an
offsetting collection to the appropriations of the Commission as well as allow the CFTC to
expend required funds to effect and administer the sublease.
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15. Does CFTC have an estimate of how much space it could sublease and at what cost savings?

Currently the CFTC has approximately 13,672 rentable square feet of space in two locations
(Kansas City and New York) identified as excess. A reliable estimate of potential cost savings
cannot be provided at this time. Even with an explicit authority to sublease the space, the CFTC
may have a difficult time subleasing and it may not yield significant cost savings. In fact, it
could result in additional expense. Potential savings achieved through a subleasing agreement
would have to account for costs incurred, such as making modifications to accommodate
subleasees, and resources to find tenants and manage the subleases. Cost savings would also be
impacted by negotiations on individual subleases and dependent on local leasing conditions, the
relative market value of our rentable square footage, as compared to other space available in the
market, and the desirability of the space offered.

16. Please provide a copy of all responses, including attachments and all referenced documents,
to the General Accountability Office regarding the recent and ongoing legal opinions for
the record. Specifically, this should include the documents reference in footnote 1, 15, 18,
and 27.

The information follows:
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U.S. COMMODITY FUTURES TRADING COMMISSION
Three Lafayette Centre
1155 21st Street, NW, Washington, DC 20581
Telephone: (202) 418-5000
www.cfic.gov

OfTice of the
General Counsel

September 28, 2015

Julie C. Matta

Assistant General Counsel for
Appropriations Law

Office of the General Counsel

U.S. Government Accountability Office

441 G Street N.W.

Washington, D.C. 20548

Dear Ms. Matta:

This letter responds to your letter, dated August 6, 2015, which requested that the U.S.
Commodity Futures Trading Commission (CFTC) provide your office with information
regarding the CFTC’s practice for recording obligations that arise under the agency’s current
leases for office space in Washington, D.C., Chicago, New York, and Kansas City, and provide
the agency’s views on various legal issues arising under these leases.

As an initial matter, the CFTC greatly appreciates that the U.S. Government
Accountability Office (GAO) has brought these questions to the agency’s attention. As
discussed in response to specific questions below, the CFTC respectfully requests guidance from
the GAO on the best way to move forward with reporting any potential errors and to ensure the
agency is in full compliance with all applicable fiscal and appropriations laws. We would
appreciate the opportunity to discuss the matters addressed in this response at your earliest
convenience.

We also appreciate your office’s willingness to grant the CFTC an extension of time to
respond to your letter. We requested an extension in order to provide the agency with needed
time to retrieve, review, and assess available records relating to the leasing practices of the
agency from 1976 through today. While we have exercised best efforts to locate, retrieve, and
review all relevant records, given the significant time frame involved and the number of current
and former employees who are or were custodians of potentially relevant records, our efforts are
still ongoing. As a result, we are unable to respond with certainty to all questions, but have
provided responses where possible based on the information and records available. We will
supplement our response as appropriate, if additional responsive records are located.
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In responding to various legal issues arising under the agency’s leases that are identified
in your letter, we first provide a historical background on the CFTC’s leasing authority and a
summary of the CFTC’s current leases in Washington, D.C., Chicago, New York, and Kansas
City before tuming to your specific questions.

I Historical Background on the CFTC’s Leasing Authori

On October 23, 1974, the CFTC was established as an independent regulatory agency by
the Commodity Futures Trading Commission Act of 1974, P.L. 93-463, Oct. 23, 1974, Section
12(b) of the Commodity Futures Trading Commission Act of 1974, provided the CFTC with the
following independent leasing authority:

The Commission shall also have authority to make and enter into contracts with
respect to all matters which in the judgment of the Commission are necessary and
appropriate to effectuate the purposes and provisions of this Act, including, but

not limited to, the rental of necessary space at the seat of Government and
elsewhere. P.L. 93463, codified at 7 U.S.C. § 16(b)(3) (emphasis added).

The langua$e providing the CFTC with independent leasing authority has remained the same
since 1974.

On October 21, 1975, the CFTC received its first annual appropriation for Fiscal Year
(FY) 1976, which provided:

For necessary expenses to carry into effect the provisions of the Commodity Exchange
Act, as amended (7 U.S.C. 1 et seq.) and Public Law 93-463, approved October 23, 1974;
including the purchase and hire of passenger motor vehicles; the rental of space in the
District of Columbia and elsewhere; and not to exceed $200,000 for employment under 5
U.S.C. 3109, $11,193,000: Provided, That not to exceed $1,000 shall be available for
official reception and representation expenses. For "Commodity Futures Trading
Commission" for the period July 1, 1976, through September 30, 1976; including the
purchase and hire of passenger motor vehicles; the rental of space in the District of
Columbia and elsewhere; and not to exceed $50,000 for employment under 5 U.S.C.
3109, $2,798,000: Provided, That not to exceed $250 shall be available for official
reception and representation expenses. Agriculture and Related Appropriations Act,
1976, P.L. 94-122, Oct. 21, 1975 (emphasis added).

! The Investigative Study on the Commodity Futures Trading Commission, Report to the Commiltee on
Appropriations (House Study), 95th Cong., 2nd Sess., Feb. 22, 1978 (Attachment A), noted that;

There is no clear expression of Congressional intent concerning the contracting and leasing authority
conferred on CFTC in Section 101(b) of the CFTC Act of 1974. A review of testimony before, and reports
of, the House and Senate legislative committees which considered the legislation did not disclose any
particular comment on this provision. While the section appears to grant enabling authority to CFTC, it
does not indicate that such authority is granted notwithstanding the provisions of any other applicable laws
or regulations. House Study at 101.
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This appropriation specifically authorized the agency to rent space in the District of Columbia
and elsewhere, and the same language authorizing the rental of space was included in the
agency’s FY 1977 to FY 1980 appropriations.2

On June 9, 1977, approximately three years after the Commission’s establishment, the
House Appropriations Committee initiated an investigation of the CFTC’s organization,
management, leasing practices, and other related issues and released an investigative study on
February 22, 1978. House Study at 5. The House Study'’s review of the CFTC’s leasing
practices focused on what was then new office space at the Washington, D.C. headquarters office
located at 2033 K Street, NW. The CFTC had negotiated and entered into a five-year lease for
the space with a commercial landlord through a realtor. House Study at 93; GAO Report to
Congress: Regulation of the Commodity Futures Markets — What Needs to be Done, at 152 May
17, 1978 (GAO Reporf) (Attachment B). The lease agreement gave the CFTC the option to
renew the lease for an additional five years and also stated that the rental payments were subject
to annual appropriations. GAO Report at 152. At the time, the CFTC had also negotiated leases
for office space under similar terms and conditions for its regional offices in Chicago, Kansas
City, and New York City. Id. The House Study noted that the CFTC was interpreting its
contracting and leasing authorities “liberally, maintaining that the authority granted to it permits
it to make contracts and lease space without going through the General Services Administration
(GSA)...” Id at15.

On May 17, 1978, the then-U.S. General Accounting Office, now the U.S. Government
Accountability Office, also issued a report to Congress on various organizational and
management issues regarding the CFTC. GAO Report. The report discussed the Commission’s
leasing practices and stated that the GAO concurred with the CFTC’s interpretation that “its
enabling legislation . . . allowfed] it to negotiate its own leases of real property without going
through GSA.” GAO Report at 159. However, the GAO also concluded that because the CFTC
entered into its leases in advance of appropriations, the agency had violated appropriations laws.
Id. Accordingly, the GAO recommended that Congress rescind the CFTC’s leasing authority
and give that authority instead to GSA. Id.

In response to the GAO Report, the CFTC informed the GAO that it was working to
comply with the reporting and administrative requirements of the Antideficiency Act (ADA) and
taking other necessary actions. Responses of the CFIC to the Report by the Compiroller
General “Regulation of the Commodity Futures Markets - What Needs to be Done,” July 14,
1978, available in Hearing before the Subcommittee on Agricultural Research and General
Legislation of the Committee on Agriculture, Nutrition, and Forestry, Oversight on the
Commodity Futures Trading Commission (Subcommittee Hearing), 96 Cong., 2nd Sess., at 121,
Feb. 21, 1980 (Attachment C). Additionally, the CFTC informed the GAO that no legislative fix
was necessary for its leasing authority and that the agency “has consistently interpreted

% See An Act making appropriations for Agriculture and Related Agencies programs for the fiscal year ending
September 30, 1977, and for other purposes, P.L. 94-351, July 12, 1976; An Act making appropriations for
Agriculture and related agencies programs for the fiscal year ending September 30, 1978, and for other purposes,
P.L. 95-97, Aug. 12, 1977; An Act making appropriations for Agriculture, Rural Development, and Related
Agencies programs for the fiscal year ending September 30, 1979, and for other purposes, P.L. 95-448, Oct. 11,
1978, An Act making appropriations for Agriculture, Rural Development, and Related Agencies programs for the
fiscal year ending September 30, 1980, and for other purposes, P.L. 96-108, Nov. 9, 1979.
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[Commodity Exchange Act (CEA)] Section 12(b) as providing express authority to the
Commission to enter into leases and other contracts, not as exempting the Commission from the
procurement provisions of Title 41 of the United States Code and the regulations of the GSA
promulgated thereunder.” /d The CFTC also noted that it would discontinue the practice of
entering multiple year leases and that it would seek a delegation of leasing authority from the
GSA for leases longer than one year. Id.

The following year, on November 2, 1979, in response to a Commission request, the
GSA provided the CFTC with a delegation of authority to enter into multiple year leases. Letter
from R.G. Freeman, IIl, Administrator, GSA to James M. Stone, Chairman, CFTC, Nov. 2, 1979
(Attachment D). The delegation from the GSA authorized the CFTC to perform all functions
pertaining to the leasing of space at the CFTC’s Washington, D.C. location until April 3, 1986.
Id at 1. In the delegation, the GSA noted that the CFTC would need either to request a
legislative fix to continue to enter into multiple leases or work with GSA to obtain needed space
after the expiration of the delegation in 1986. Id.

On February 15, 1980, in response to a Congressional information request regarding the
May 17, 1978 GAO Report, the CFTC informed Congress that it received a delegation of
authority from the GSA Administrator to enter into multiple year leases for the CFTC’s
Washington, D.C. office and was working to prepare a request to GSA to provide the CFTC with
the same authority for its regional offices. Enclosure, Item VIII, Letter from Read P. Dunn, Jr.,
Commissioner, CFTC to Honorable Donald W. Stewart, Chairman, Subcommittee on
Agricultural Research and General Legislation, Committee on Agriculture, Nutrition, and
Forestry, U.S. Senate, Feb. 15, 1980, available in Subcommittee Hearing at 36

On November 24, 1980, the Senate Committee on Appropriations proposed changes to
the CFTC’s leasing language in the agency’s FY 1981 appropriation. Specifically, the Senate
Committee on Appropriations stated that:

The Committee believes that the Commission should continue to procure suitable
office space on its own. Accordingly, the Committee has retained language which

will allow the Commission to procure office space on its own and provided
additional language which will allow the Commission to enter into multiple vear

leases . . . However, the Commission must still comply with all of the applicable
statutory requirements associated with the leasing of Federal office space. Senate
Committee on Appropriations Report, Agricultural, Rural, Development and
Related Agencies Appropriations Bill, 1981, S. Rep. No. 96-1030 at 101, Nov. 24,
1980° (1980 Senate Report) (emphasis added) (Attachment E).

? The CFTC has been unable to locate any records of this subsequent request to GSA or of any additional
delegations from GSA in the agency’s files,

* Please note that page 105 of the 1980 Senate Report, which would not contain information pertinent to the
discussion of the CFTC's leasing authority, is not currently available in either electronic sources or the agency's
library. Additionally, the Senate Library has informed the CFTC’s librarian that it is likely that the omission of pag
105 was intentional. Accordingly, page 105 is not provided in Attachment E.
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On December 15, 1980, the CFTC received its FY 1981 appropriation, and the
appropriation contained the following multiple year leasing language:

For necessary expenses to carryout the provisions of the Commodity Exchange
Act . . . including the purchase and hire of passenger motor vehicles; the rental of
space (to include multiple year leases) in the District of Columbia and elsewhere.
.. And Act Making Appropriations for Agriculture, Rural Development, and
Related Agencies Program for the Fiscal Year Ending September 30, 1981, and
for Other Purpoases, P.L. 96-528, Dec. 15, 1980 (emphasis added).

The underlined language above regarding multiple year leases has been carried forward and
included in each of the CFTC’s appropriations from FY 1981 to FY 2015.

On July 7, 1981, in response to an inquiry from the CFTC’s then-General Counsel about
the agency’s leasing authority under the FY 1981 appropriation,’ the GAO’s then-Acting
General Counsel stated that the GAQ “agree[d] that the act grants the Commission multiple year
leasing authority during fiscal year 1981 and further noted that “this authority will expire with
the appropriation at the end of the current fiscal year.” Letter from Harry R. Van Cleve, Acting
General Counsel, GAO to John G. Gaine, General Counsel, CFTC, B-203788, July 7, 1981
(Letter from Cleve to Gaine) (Attachment F). Additionally, the then-Acting GAO General
Counsel stated that he “express[ed] no view as to the scope or application of this authority in any
particular circumnstances.” Id.

On October 23, 1993, the CFTC received additional authority from Congress regarding
rental payments for its leases in the annual appropriations acts. This authority was contained in
Section 706 of Title VII, Agriculture, Rural Development, Food and Drug Administration, and
Related Agencies Appropriations Act, 1994, P. L. 103-111, Oct. 21, 1993, and provided that
“funds appropriated for rental payments™ to the CFTC and certain other agencies would remain
available until expended. Id. This authority augmented the CFTC’s existing independent
authority to enter into certain multiple year leases based on the leasing authority provided to the
agency in 7 U.S.C. § 16(b)(3) and the multiple year lease authority included in, and carried
forward by, its annual appropriations. While Congress granted the CFTC this authority from FY
1994 to FY 2001,° it lapsed after all funds appropriated in FY 2001 to the CFTC for rental
payments were obligated.

* The CFTC has been unable to locate a copy of Mr. Gaine’s letter to the GAO in the agency’s files.

® Section 706 of Title VIl in the Agriculture, Rural Development, Food and Drug Administration, and Rel
Agencies Appropriations Act, 1994, P.L. 103-111, Oct. 21, 1993; Section 705 of Title VIi in the Agricultural, Rural
Development, Food and Drug Administration, and Related Agencies Appropriations Act, 1993, P.L. 103-330, Sept.
30, 1994; Section 705 of Title VII in the Agriculture, Rural Development, Food and Drug Administration, and
Related Agencies Appropriations Act, 1996, P.L. 104-37, Oct. 21, 1995; Section 705 of Title VIL in the Agriculture,
Rural Development, Food and Drug Administration, and Related Agencies Appropriations Act, 1997, P.L. 104-180,
Aug. 6, 1996; Section 705 of Title VII in the Agriculture, Rural Development, Food and Drug Administration, and
Related Agencies Appropriations Act, 1998, P.L. 105-86, Nov. 18, 1997; Section 705 of Title Vi1 in the Omnibus
Consolidated and Emergency Supplemental Appropriations Act, 1999, P.L. 105-277, Oct. 21, 1998; Section 705 of
Title VII in the Agriculture, Rural Development, Food and Drug Administration, and Related Agencies
Appropriations Act, 2000, P.L. 106-78, Oct. 22, 1999; and Section 705 of Title Vil in the Agriculture, Rural
Development, Faod and Drug Administration, and Related Agencies Appropriations Act, 2001, P.L. 106-387, Qct.
28, 2000.

Pl




66

1L Background on Current CFTC Leases: Washington, D.C., Chicago, New York, and
Kansas City

The CFTC has four current operating leases for office space in Washington, D.C.,
Chicago, New York, and Kansas City.” The agency entered into its lease for Washington, D.C.
office space at 1155 21st Street, NW with 21st Street Associates, later Lafayette Centre Property
LLC (D.C. Landlord), on December 30, 1994. Lease Agreement between 1135 21st Street
Associates and the United States of America, December 30, 1994 (1994 D.C. Lease). Prior to the
signing of the lease, on March 4, 1994, the Commission approved the lease via seriatim
concurrence that noted that the lease was reviewed and approved by the Office of Management
and Budget (OMB). Memorandum from Joe F. Mink, Director, Office of Administrative
Services, CFTC to Barbara Pederson Holum, Acting Chairman, CFTC, Mar. 3, 1994, and
Attached Seriatim Concurrence, Leasing of Office Space, Mar. 4, 1994 (Attachment G). OMB’s
approval of the CFTC’s proposed lease as an operating lease was documented in an internal
CFTC memorandum three days after the seriatim concurrence. Memorandum to the File from
Donald L. Tendick, Acting Executive Director, CFTC, Mar. 7, 1994 (Attachment H).

The initial term of the 1994 D.C. Lease was ten years. 1994 D.C. Lease at 2-3. The 1994
D.C. Lease contains language regarding both termination and inapplicability of the ADA} Since
the initial lease agreement, the CFTC and the D.C. Landlord have entered into thirteen
amendments and through a 2009 amendment have extended the term of the lease through
September 30, 2025.7 Other of the amendments have allowed the CFTC to rent additional space
in the building, receive rental abatements and refurbishment credits, and obtain security guards
among other items, °

7 The CFTC previously provided copies to the GAO of all of its current leases, including amendments, for
Washington D.C., Chicago, New York, and Kansas City in connection with this audit, but will provide additional
copxes upon request.

& The termination provision in the 1994 D.C. Lease provides that the CFTC may terminate the lease with 180 days’
notice to Landlord “for the convenience of the Federal Government... if the statutory mission of the CFTC is no
longer performed by the CFTC . . . or the Government decides not to regulate or monitor the trading of commodity
futures or options or for any other reason. In the event of a termination of this Lease . . . the Federal Government
shall pay to Landiord an amount equal to the then remaining unamortized balance (using straight line amortization
over the Term of the Lease) of the initial $7,466,459 expended by Landlord to enter into the Lease and improve the
Premises for the benefit of Tenant.” /994 D.C. Lease at 51.

The ADA language in the /994 D.C. Lease provides that “Each of the parties to this Lease has a reasonable basis to
believe that this Lease, consistent with the leasing authority of the CFTC as set out in 7 U.S.C. § 16(b)(3) and 107
Stat. 1077 (Pub. L. No. 103-111 (10/93), is binding on each of the parties for the entire Term of the Lease in
accordance with its terms and is not subject to the ADA, 31 U.S.C. 1341, Landlord and Tenant have each reached
such conclusion independently after consultation with its own outside counsel,” /994 D.C. Lease at 51.

® First Amendment to the 1994 D.C. Lease, Jan. 1, 1998; Second Amendment to the 1994 D.C. Lease, Mar. 10, 1998;
Third Amendment to the 1994 D.C. Lease, Mar. 7, 2003; Fourth Amendment to the 1994 D.C. Lease, Oct. 10, 2008;
Fifth Amendment to the 1994 D.C. Lease, Aug, 14, 2009; Sixth Amendment to the 1994 D.C. Lease, Mar. 10, 2010;
Seventh Amendment to the 1994 D.C. Lease, May 11, 2010; Eighth Amendment to the 1994 D.C. Lease, Sept. 21,
2010, Ninth Amendment to the 1994 D.C. Lease, July 30, 2011; Tenth Amendment to the 1994 D.C. Lease, Aug. 10.
2012; Eleventh Amendment to the 1994 D.C. Lease, Nov. 25, 2013; Twelfth Amendment to the 1994 D.C. Lease,
Dec. 16, 2013; and Thirteenth Amendment to the 1994 D.C. Lease, Mar. 26, 2015,
"® For example, the CFTC received additional space in the First Amendment. First Amendment to the 1994 D.C.
Lease at 2. The CFTC received a refurbishment credit in the Fith Amend Fifth A d) to the 1994 D.C.
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The CFTC entered into a lease agreement for the New York office space with Brown,
Brothers, Harriman & Co. (NY Landlord) on November 16, 2001." Lease Agreement between
Brown, Brothers, Harriman & Co. and the United States of America, Nov. 16, 2001 (2001 NY
Lease). The term of the 2001 NY Lease was for just over ten years. 2001 NY Lease at 3.
Additionally, the initial lease contained five one-year options and allowed the CFTC to apply
rent credit to the first rental payment. 2007 NY Lease at 5, 81. Since the signing of the original
lease, the CFTC and the NY Landlord have entered into one amendment to the lease. The
amendment, dated September 2, 2011, extended the lease term to April 30, 2022, expanded the
NY office rental space, and allowed for a tenant credit for space improvements. First
Amendment to the 2001 NY Lease at 5, 11.

The CFTC entered into a lease agreement for the Chicago office space with LaSalle Bank
National Association (Chicago Landlord) on December 12, 2001. Lease Agreement between
LaSalle Bank Association and the United States of America, Dec. 12, 2001 (2001 Chicago
Lease). The CFTC’s initial lease for office space in Chicago was also for a ten-year term, gave
the CFTC the right to extend the lease for two additional five-year terms and granted the CFTC a
“Landlord Contribution” to be applied to improvements made to the space by the CFTC. 2007
Chicago Lease at 7-8, 63. Since then, the CFTC and Chicago Landlord have entered into three
amendments from September 10, 2002 to August 3, 2009.'* In the Third Amendment, the CFTC
extended the Chicago lease to 2022, rented additional space, and received a rental abatement.
Third Amendment to the 2001 Chicago Lease at 1-4.

Finally, the CFTC entered into its lease for the Kansas City office space with the Board
of Trade Building, Inc. (KC Landlord) on September 20, 2010. Lease Agreement between the
Board of Trade Building, Inc. and the United States of America, Sept. 20, 2010 (2010 Kansas
City Lease). This ten-year lease includes two five-year options to extend the lease and provides
for a tenant improvement allowance. 2010 Kansas City Lease at 2-4, 7. Since the initial lease,
the CFTC and the KC Landlord have entered into two amendments dated September 30, 2010
and July 21, 2011 respectively, which have revised the rental payment due date and reduced the
broker’s fees.'> The parties also entered into a novation agreement on September 3, 2014,
Novation Agreement between the Board of Trade Building, Inc. and the United States of
America, Sept. 3, 2014, '

Lease at 29, The CFTC received security guards in the Tenth Amendment. Tenth Amendment to the 1994 D.C.
Lease at 2.

' The CFTC’s prior office space in New York was located at One World Trade Center and was destroyed in the
9/11 terrorist attacks, necessitating an expeditious search for new office space.

2 First Amendment 1o the 2001 Chicago Lease, Sept. 10, 2002; Second Amendment to the 2001 Chicago Lease, Jun.
30, 2009; and Third Amendment to the 2002 Chicago Lease, Aug. 3, 2009.

" The revised rental payment due date is in the Second Amendment. Second Amendment 1o the 2010 Kansas City
Lease, July 21, 2011 at 1. The reduced broker fees are in the First Amendment. First Amendment to the 2010
Kansas City Lease, Sept. 30,2010 at 4.
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III.  Responses to Various Legal Questions Related to the CFTC’s Leases

1. Generally, an agency may enter into real property leases only if it has statutory
authority to do so. B-309181, Aug. 17, 2007, Please explain the authority under
which CFTC entered into the leases for the offices in New York, Kansas City,
Chicago, and Washington.

The CFTC believes that it has independent authority to enter into certain multiple year
leases based on the leasing authority provided to the agency in 7 U.S.C. § 16(b)(3) and the
multiple year lease authority included in, and carried forward by, its annual appropriations. This
position is supported by both the historical background regarding these authorities discussed
above, and reflects basic cannons of statutory construction and interpretation as discussed in
further detail below. Additionally, from FY 1994 to FY 2001, the CFTC operated under added
authority to enter into multiple year leases contained in the general provisions of the respective
appropriations acts.' This authority provided that “funds appropriated for rental payments” in
FY 1994 to FY 2001 would remain available until expended, which allowed CFTC to obligate its
one-year funds on a no-year basis for rental payments from FY 1994 through FY 2001.

With regard to the leases for the CFTC’s offices in Washington, D.C., entered into in
1994, and in New York and Chicago, both entered into in 2001, the CFTC has been unable to
locate many records other than the leases themselves that set forth the agency’s analysis or
conclusions regarding its authority to enter into these leases.'” However, based on the language
contained in the leases for the Washington, D.C., New York and Chicago offices, their long
terms, and records that are available,'® it appears that the agency at the time of entering into the
leases interpreted its statutory leasing authorities as granting the agency significant discretion
and flexibility. Additionally, based on a review of available records and conversations with staff
involved in entering into the Kansas City lease in 2010, it appears that the CFTC relied on its
past practices and did not reanalyze the scope of the agency’s leasing authorities.

As discussed above, Congress provided the CFTC with independent leasing authority in 7
U.S.C. § 16(b)(3). Congress and the GAO supported this view. In the House Study, the
Subcommiittee commented that CEA section 12(b) “appears to grant enabling authority to

 Supra fn. 6 at 5.

'* Although the CFTC's leasing records appear to be incomplete, the agency was able to locate an internal CFTC
legal memorandum titled “Leasing Authority of the Commission,” and dated March 27, 2001, (CFTC OGC Memo on
“Leasing Authority of the Commission”) (Attachment I). This memorandum reviewed and discussed the
applicability of the ADA to the CFTC’s leases generally. Ultimately, the memo concluded that “we cannot be
certain that a court or the General Accounting Office would agree” that the Washington D.C. lease was not subject
tothe ADA. Id. at 1. The CFTC OGC Memo on “Leasing Authority of the Commission” was written before the
CFTC’s current leases for office space in Chicago, New York and Kansas City were executed.

' The CFTC impl d a new financial g system in 2007 and has provided copies of its FY 2007-
2015 obligation documents related to lease payments for its Washington, D.C., Chicago, and New York leases in
Attachments J-L. The agency is in the process of reviewing its records for earlier information about obligations
recorded for its Washington, D.C., Chicago, and New York leases. The CFTC has also provided copies of its FY
2012-2015 obligation documents related to lease payments for the Kansas City lease in Attachment M. The CFTC
will provide updates to the GAO when and if additional information is located.
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CFTC.”"" House Study at 101. The GAO similarly commented that the CFTC’s “enabling
legislation . . . allow[ed] it to negotiate its own lease of real property without going through
GSA.” GAO Report at 159. Congress later supplemented the agency’s independent leasing
authority when it granted the agency the express authority to enter into multiple year leases in its
FY 1981 appropriation. 4n Act Making Appropriations for Agriculture, Rural Development, and
Related Agencies Program for the Fiscal Year Ending September 30, 1981, and for Other
Purposes, P.L. 96-528, Dec. 15, 1980. Congress has continued to provide this multiple year
leasing authority to the CFTC in each annual appropriation since 1981, including for the current
fiscal year in the Consolidated and Further Continuing Appropriations Act, 2015, P.L. 113-235,
Dec. 16, 2014. Additionally, as noted above, a general provisions section in each appropriations
act from FY 1994 to FY 2001 provided the CFTC with the authority to obligate for rental
payments the one-year funds appropriated for the CFTC’s necessary expenses on a no-yesr basis.

As previously noted in the Historical Background above, in describing the reasoning for
the change in the CFTC’s appropriation in 1981, the Committee on Appropriations stated that:

[T]he Commission should continue to procure suitable office space on its own . . .

the Committee has retained language which will allow the Commission to procure
office space on its own and provided additional language which will allow the
Commission to enter into multiple year leases . . . However, the Commission

must still comply with all of the applicable statutory requirements associated with
the leasing of Federal office space. (/980 Senate Report) (emphasis added).

This statement makes it clear that the CFTC not only continued to retain its authority to
independently lease office space, but also gained the authority to enter into multiple year leases
subject to “applicable statutory requirements.” The GAO recognized the agency’s multiple year
leasing authority the following year, when the GAO’s then-Acting General Counsel stated that
GAO “agree[d] that the [CFTC’s aPpropriation] grants the Commission multiple year leasing
authority during fiscal year 1981.” ¥ Letter from Cleve to Gaine at 1. Consistent with this
legislative history, with Congress’s continued inclusion of the multiple year leasing authority
through the current fiscal year, and Congress’s authorization to treat one-year funds appropriated
for rental payments from FY 1994 to FY 2001 as no-year funds, the CFTC has historically been
and is currently provided with some authority to independently enter into multiple year leases for
office space."”

7 The House Study qualified this acknowledgement of the CFTC’s independent leasing authority by noting that the
language in CEA section 12(b) “does not indicate that such authority is granted notwithstanding the provisions of
any other applicable laws or regulations.” House Study at 101.

'8 While GAO also noted that “this authority will expire with the appropriation at the end of the current fiscal year,”
Letter from Cleve to Gaine at 1, Congress has included and renewed this authority every year since 1981 in the
agency’s annual appropriation.

49 Additionally, the Federal Acquisition Streamlining Act of 1994 (FASA) provides the CFTC, as well as other
agencies, with authority to enter into multi-year leases up to five years. 41 U.S.C. § 254(c); Matier of NTSB -
Application of Section 1072 of FASA to Real Property Leases, B-316860, Apr. 29, 2009 (Matter of NTSB). Under
FASA, agencies with independent leasing authority can enter into leases for up to five years by obligating from
current fiscal year funds an amount sufficient to cover the cost of the first fiscal year in which the lease was made
plus the estimated termination costs or all of the agency’s obligations for the full period of the lease. /d.
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Settled principles of statutory construction and GAO case law further support the CFTC’s
view today that the Commission has some authority to enter multiple year leases. The language
in the CFTC’s annual appropriation permitting the CFTC to enter into “multiple year leases”
must be afforded meaning and the words “multiple year leases” must be given effect. See G40'’s
Principles of Appropriation Law Vol. 1, Third Ed. at 2-87 (“[A]ll words of a statute should be
given effect, if possible. The theory is that all of the words have meaning since Congress does
not include unnecessary language, or “surplusage.”); Matter of: Social Security Trust Funds'
Appropriations, B-261522, Sept. 29, 1995 (The Social Security Act requires the Social Security
Administration to calculate employee wage data “in accordance with such reports” of wages
filed by employers with the Internal Revenue Service (IRS). The “such reports” language cannot
be read as referring only to a particular report that the IRS no longer requires since this would
render the language meaningless, contrary to established maxims of statutory construction.).”

If the CFTC could not currently enter into multiple year leases with its one-year funds,
then the words “multiple year leases™ within the CFTC’s appropriation would be rendered
meaningless. The CFTC would only be permitted to enter into a one-year lease that expired at
the end of the fiscal year in which the agreement was initially signed. This result would be
contrary to the plain language of the appropriation provisions authorizing the CFTC to enter into
multiple year leases and would also conflict with the express legislative intent of the
appropriations language. /980 Senate Report at 101. The CFTC submits that a reasonable
interpretation of the authorities provided in 7 U.S.C. § 16(b)(3), read together with its annual
appropriation, is that Congress authorized the CFTC to enter into multiple year leases and
waived the application of the bona fide needs rule so as to allow the CFTC to enter into multiple
year leases and record those obligations against its one-year funds.’'

In reaching this conclusion, the CFTC distinguishes Leiter v. United States, 271 U.S. 204
(1926). In Leiter, an agency entered into a long-term lease for office space with a one-year
appropriation, and the lease agreement included language stating that lease payments after the
first year were subject to the availability of future appropriations. Leiter, 271 U.S. at 205, The
Court held that without specific statutory authority a lease to the govemment for multiple years
when entered into under an appropriation for a given fiscal year is binding on the government for
only that year. Id at 207. Accordingly, the agency in Leifer violated the ADA by obligating
funds in advance and in excess of its appropriated funds. Leiter is distinguishable because the
CFTC, unlike the agency in Leiter, has express “multiple year leases” language in its one-year
appropriation that must be given some effect.

® See also Matter aof: Permanency of Limitation on Interstate Commerce Commission’s Approval of Railroad
Branchline Aband. Contained in 1982 Appropriation Act, B-242142, Mar. 22, 1991; Plaut v. Spendthrift
Farm, Inc., 514 U.S. 211, 216 (1995) (words in a statute will not be treated as “utterly without effect” even if the
consequence of giving them effect is to render the statute unconstitutional); Ratzlaf v. United States, 510 U.S. 135,
140-141 (1994).

?'As noted above, from FY 1994 to FY 2001, the CFTC operated under added authority to enter into multiple year
leases contained in the general provisions of the respective appropriations acts. Although this added authority
lapsed at the end of FY 2001, Congress continued to provide the CFTC with the authority to enter into “multiple
year leases” in the CFTC’s annual appropriations. To give that language any effect, the bona fide needs rule, 31
U.S.C. § 1501(a)(2)(a), must be waived; otherwise the CFTC’s very recording of a multiple year lease’s obligations
against its one-year funds would violate the bona fide needs rule.
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We discuss below a series of GAO decisions that address agencies’ authority to enter into
multiple year leases, but do not resolve the question presented here about the meaning of the
CFTC’s annual appropriation conferring multiple year leasing authority.

First, in Matter of FEMA ~ Authority to Rent Space in D.C., B-195260, July 11, 1979,
FEMA asked the GAO whether it could use its no-year appropriated funds to enter into a
multiple year lease for office space in Washington, D.C. when the Fire Prevention Act provided
the FEMA director with authority to “purchase, lease or otherwise, acquire . . . any property . . .
wherever situated.” Id. at |. The Fire Prevention Act did not expressly provide FEMA with
authority to enter into multiple year leases, but the GAO concluded that FEMA could use
appropriated funds to enter into multiple year lease agreements for office space as long as it had
no-year money and FEMA had sufficient funds to cover the entire lease term. Id. at 2-3. The
FEMA case is distinguishable because the CFTC annual appropriation specifically provides that
it has the authority to enter into multiple year leases. Because the CFTC, unlike FEMA, has
express multiple year leasing authority contained within its annual appropriation, it does not need
no-year funds to allow it to enter into a multiple year lease.

Second, in Matter of NTSB, B-316860, Apr. 29, 2009, NTSB asked whether its authority
to enter into leases included authority to enter into multiple year leases. Similar to FEMA, the
NTSB’s statutory authority did not provide express authority to enter into multiple year leases.
Id. at 2. The GAO held that the NTSB could use its lease authority to enter into multiple year
leases as long as it complied with FASA, 41 U.S.C. § 254(c). Id. at 4. The CFTC’s authorities
are distinguishable from NTSB’s authorities because the CFTC has both statutory authority to
lease space and express multiple year leasing authority contained within its annual appropriation,
authority that was granted more than a decade before FASA was enacted.

Third and finally, Securities and Exchange Commission — Recording of Obligation for
Multiple-Year Contract, B-322160, Oct. 3, 2011 (SEC Decision), is also distinguishable on the
question whether the CFTC has multiple year leasing authority. In this decision, the SEC, which
had a no-year appropriation, independent leasing authority,” and the same multiple year leasing
language provided in its annual appropriation as the CFTC,” entered into a ten-year lease for
office space. SEC Decision at 2. The SEC requested an interpretation from the GAO on the
proper amount that the agency was supposed to obligate for its lease. SEC Decision at 1. The
GAO found that the SEC violated the recording statute, 31 U.S.C. § 1501(a)(1), when it failed to

22 As noted abave, from FY 1994 to FY 2001, a general provisions section in each annual appropriations act
provided the CFTC with the authority to obligate for rental payments the one-year funds appropriated for the
CFTC’s necessary expenses on a no-year basis. But Congress did not provide no-year funds for the first thirteen
(13) years that the CFTC possessed multiple year leasing authority or the past fourteen (14) years that it possessed
such authority. We thus believe it is unsustainable thal the CFTC’s multiple year leasing authority could only be
utilized during that period of eight (8) years as Congress expressly provided multiple year leasing authority language
to the CFTC in FY 1981 and continues to provide the same authority into FY 2015.

2 The SEC’s leasing authority, codified at 15 U.S.C. §78(dXb)(3) of the Securities Exchange Act of 1934, as
amended, provides that “the Commission is authorized to enter directly into leases for real property for office,
meeting, storage, and such other space as is necessary to carry out its functions, and shall be exempt from any
General Services Administration space management regulations or directives.” 15 U.S.C. §78(d)(b)(3).

% The SEC’s annual appropriation provided authority for the agency to expend funds on “the rental of space (to
include multiple year leases) in the District of Columbia and elsewhere.” SEC Decision at 2-3; see also The
Financial Services and General Government Appropriations Act, 2010, P.L. 111-117, Dec. 16, 2009.
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record the entire amount of its ten-year building lease at the time the lease was signed. J/d. at 5.
In so finding, the GAO did not express an opinion on whether the multiple year lease language in
the SEC’s appropriation provided the agency with express authority to enter into a multiple year
lease. Instead, the GAO relied upon the SEC’s general statutory leasing authority, the fact that
the SEC had no-year funds, and prior GAO decisions to conclude that the SEC had authority to
enter into multiple year leases. Jd. at 3. However, as noted above, the GAO has previously
“agree[d] that the [CFTC’s appropriation] grants the Commission multiple year leasing
authority.” Letter from Cleve to Gaine at 1. It is the CFTC’s position that the CFTC’s multiple
year leasing authority in its annual appropriation must be given effect such that the agency did
not need to have no-year money to enter into its current multiple year leases.

In sum, because of the passage of time, the CFTC cannot definitively reconstruct the
agency’s legal analysis supporting entry into the Washington, D.C. and other regional offices
leases. It appears that the agency believed in good-faith that it had legal authority to enter into
those leases based on 7 U.S.C. § 16(b)(3), the annual appropriation language authorizing the
agency to use funds for multiple year leases, and, for the period of FY 1994 to FY 2001, the
general provisions in the respective appropriations acts making “funds appropriated for rental
payments” available until expended. Based on our review of the CFTC’s legal authorities and
GAO case law, however, the CFTC does not view the agency’s leasing authorities as expansively
today. Although we would appreciate the GAQ’s opinion on these matters, as discussed above,
we interpret the language in 7 U.S.C. § 16(b)(3) and the CFTC’s annual appropriation as
providing the agency with some authority to enter into multiple year leases.2* Consistent with
this interpretation, the CFTC believes that application of the bona fide needs rule was waived by
Congress so as to allow the CFTC to enter into multiple year leases and record those obligations
against its one-year funds. As explained further below, however, the CFTC does not believe that
its multiple year leasing authority renders the ADA, 31 U.S.C. § 1341, inapplicable, and the
agency also has an obligation to comply with the recording statute, 31 U.S.C. § 1501(a)(1), when
entering into its leases in Washington, D.C., Chicago, New York, and Kansas City.

» Additionally, the CFTC notes the following new requirement in Section 618 of Division E of Title V1 of
the Consolidated and Further Continuing Appropriations Act, 2015, P. L. 113-235:

(a)(1) Notwithstanding any other provision of law, an Executive agency covered by this Act
otherwise authorized to enter into contracts for either leases or the construction or alteration of real
property for office, meeting, storage, or other space must consult with the General Services
Administration before issuing a solicitation for offers of new leases or construction contracts, and
in the case of succeeding leases, before entering into negotiations with the current lessor.

(2) Any such agency with authority to enter into an emergency lease may do so during any period
declared by the President to require emergency leasing authority with respect to such agency.

(b) For purposes of this section, the term ‘‘Executive agency covered by this Act’’ means any
Executive agency provided funds by this Act, but does not include the General Services
Administration or the United States Postal Service.
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2. Unless an agency has statutory authority otherwise, the recording statute, 31 U.S.C.
§ 1501 (a)(1), requires it to record an obligation for the government's total liability
when it enters into a contract. B-322160, Oct. 3, 2011. Please explain (a) the total
obligation that CFTC recorded when it entered into the leases presently in effect in
New York, Kansas City, Chicago, and Washington, and (b) whether the amount so
recorded was consistent with the requirements of the recording statute or with any
statutory exception that CFTC may have. For each obligation that CFTC recorded,
please cite the legal provisions that provided the underlying budget authority.

As noted in the question above, the recording statute, 31 U.S.C. § 1501(a)(1), requires an
agency to record an obligation for the government's total liability when it enters into a contract.
When entering into a multiple year lease, an agency is generally required to obligate the entire
amount of the lease for the full lease term when the contract is signed. SEC Decision at 4;
Matter of FEMA — Authority to Rent Space in D.C., B-195260, July 11, 1979, at 4. We have not
found a statutory exception that would permit the CFTC to record obligations in a manner
contrary to 31 U.S.C. § 1501(a)1).

With regard to the leases for the CFTC’s offices in Washington, D.C., entered into in
1994, and for Chicago and New York, both entered into in 2001, the CFTC has been unable to
locate obligation records or other documents identifying the obligations that were recorded at the
time the leases were entered into by the agency. However, the CFTC has provided a copy of
available obligating documents related to lease payments made under each of its current leases in
Washington, D.C., Chicago, New York, and Kansas City in Attachments J-M.*® The available
obligation documents appear to establish a practice of obligating the funds needed to cover rental
payments for each of these leases on a fiscal year basis.?’ This appears to indicate that the CFTC
did not obligate sufficient funds to cover the entire term of the leases for Washington, D.C.,
Chicago and New York office space when the agency in 1994 and 2001 entered into the leases
presently in effect. This is inconsistent with the requirements of 31 U.S.C. § 1501(a)(1) and the
GAQ’s opinion in the SEC Decision.

While the CFTC has been unable to locate the obligation documents from 1994 to 2001
when it entered into the leases for Washington, D.C., Chicago and New York, the agency does
have records of the obligations recorded when the agency entered into the lease presently in
effect for its Kansas City office space on September 20, 2010. See Attachment M. When the
CFTC entered into the 2010 Kansas City Lease, the total rent due for the ten-year lease term was
approximately $5.3 million.?® Based on the CFTC’s review of its available obligation document:
for the 2010 Kansas City Lease, the agency similarly did not obligate the entire amount owed for
the full lease term when the agency entered into the lease with the KC Landlord. Instead, the

* Supra fn. 16 at 8.

27 please see Attachments J-L for available obligation dc ts for the Washington, D.C., Chicago, and New York
leases from 2007-2015.

% The 2010 Kansas City Lease was a ten-year lease that included two five-year options to extend the lease and
allowed for a tenant improvement allowance. Since the 20/0 Kansas City Lease, the CFTC and the KC Landlord
have also entered into two amendments to the lease, dated September 30, 2010 and July 21, 2011, which have
revised the rental payment due date and reduced the broker’s fees. The parties also entered into a novation
agreement on September 3, 2014. Under the terms of the 20/0 Kansas City Lease, no rent accrued untif October 15,
2011, and rental payments varied from $42,633.50 per month to $50,754.17 per month throughout the lease term.
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agency obligated the funds needed to cover rental payments under the 20/0 Kansas City Lease
on a fiscal year basis. As with the leases for the Washington, D.C., Chicago and New York
office space, this is inconsistent with the requirements of 31 U.S.C. § 1501(a)(1) and the GAO’s
opinion in the SEC Decision.

As requested, below are the total obligations as recorded by the CFTC in available
obligation documents for the 2010 Kansas City Lease along with the corresponding underlying
budget authorities for all CFTC leases from FY 2010 to present:

e InFY 2010, the CFTC obligated no funds for the 2010 Kansas City Lease. The
CFTC’s underlying budget authority for FY 2010 is found in 7 U.S.C. § 16(b)(3)
and the Legislative Branch Appropriations Act, 2010, P.L. 111-68, Oct. 1, 2009
and the Agriculture, Rural Development, Food and Drug Administration, and
Related Agencies Appropriations Act, 2010, P.L. 111-80, Oct. 21, 2009.

o InFY 2011, the CFTC obligated no funds® to support the 2010 Kansas City
Lease. The CFTC’s underlying budget authority for FY 2011 is found in 7 U.S.C.
§ 16(b)(3) and the Continuing Appropriations Act, 2011, P.L. 111-242, Sept. 30,
2010; Making further continuing appropriations for fiscal year 2011, and for
other purposes, P.L. 111-290, Dec. 4, 2010; Making further continuing
appropriations for fiscal year 2011, and for other purposes, P.L. 111-317, Dec.
18, 2010; Continuing Appropriations and Surface Transportation Extensions Act,
2011, P.L. 111-322, Dec. 22, 2010; Further Continuing Appropriations
Amendments, 2011, P.L. 112-4, Mar. 2, 2011; Additional Continuing
Appropriations Amendments, 2011, P.L. 112-6, Mar. 18, 2011; Further Additional
Continuing Appropriations Amendments, 2011, P.L. 112-8, Apr. 9, 2011; and the
Department of Defense and Full-Year Continuing Appropriations Act, 2011, P. L.
112-10, Apr. 15, 2011.

¢ InFY 2012, the CFTC obligated $479,560.83 amount to support the 2010 Kansas
City Lease. The CFTC’s underlying budget authority for FY 2012 is found in 7
U.S.C. § 16(b)(3) and the Continuing Appropriations Act, 2012, P.L. 112-33,
Sept. 30, 2011; Continuing Appropriations Act, 2012, P.L. 112-36, Oct. 5,2011;
Consolidated and Further Continuing Appropriations Act, 2012, P.L. 112-55,
Nov. 18, 2011; and the Consolidated Appropriations Act, 2012, P.L. 112-74, Dec.
23, 2011.

* InFY 2013, the CFTC obligated $450,678.46 amount to support the 20/0 Kansas
City Lease. The CFTC’s underlying budget authority for FY 2013 is found in 7
U.S.C. § 16(b)(3) and the Continuing Appropriations Resolution, 2013, P.L. 112-
175, Sept. 28, 2012, and the Consolidated and Further Continuing Appropriations
Act, 2013, P.L. 113-6, Mar. 26, 2013.

¢ InFY 2014, the CFTC obligated $443,166.64 amount to support the 2010 Kansas
City Lease. The CFTC’s underlying budget authority for FY 2014 is found in 7
US.C. § 16(b)(3) and the Continuing Appropriations Act, 2014, P.L. 113-46, Oct.

¥ As reflected in fi. 28, the first rental payment under the 200 Kansas City Lease was due on October 15, 2011.
Therefore, no rental payments were due in FY 2011, even though the 2070 Kansas City Lease was entered into in
FY 2010.
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17, 2013 and The Consolidated Appropriations Act, 2014, P.L. 113-76, Jan. 17,
2014.

e InFY 2015, the CFTC obligated $578,155.00 amount to support the 2010 Kansas
City Lease. The CFTC’s underlying budget authority for FY 2015 is found in 7
U.S.C. § 16(b)(3) and the Continuing Appropriations Resolution, 2015, P.L. 113-
164, Sept. 19, 2014, the Continuing Appropriations Resolution, 2015, , P.L. 113—
202, Dec. 12, 2014, the Continuing Appropriations Resolution, 2015, P.L. 113~
203, Dec. 13, 2014, and the Consolidated and Further Continuing Appropriations
Act, 2015, P.L. 113-235, Dec. 16, 2014.

As noted above, the obligations for the Kansas City lease in Attachment M and those
reflected in Attachments J-L for the Washington, D.C., Chicago, and New York leases,” are not
consistent with the requirements of 31 U.S.C. § 1501(a)(1). The CFTC believes that the agency
should have recorded the entire cost of the respective leases in Washington, D.C., Chicago, New
York, and Kansas City when it entered into leases for its office space in those locations. The
CFTC appreciates that the GAO has brought this concern to the agency’s attention and
respectfully requests guidance from the GAO on the best way to address the agency’s recording
of its leases. The CFTC has also sought guidance from OMB on this matter and would
appreciate the opportunity to discuss with the GAO the changes needed to ensure compliance
with all applicable fiscal and appropriations laws going forward. The CFTC looks forward to
discussing this matter further at the GAQO’s earliest convenience.

% 1n addition to the budget authorities provided above for FY 2010-2015 for office space in Kansas City, which also
provide budget authority for the CFTC’s leases for office space in Washington, D.C., Chicago and New York, the
CFTC’s budget authorities for all leases in effect from FY 1994 to 2009 are contained in 7 U.S.C. § 16(b)(3) and in
the following: Omnibus Appropriations Act, 2009, P.L. 111-8, Mar. 11, 2009; FY 2008 is contained in the
Consolidated Appropriations Act, 2008, P.L. 110-161, Dec. 26,2007, FY 2007 is contained in a series of
continuing resolutions in the Continuing Appropriations Resolution, 2007, P.L. 109289, Sept. 29, 2006, Continuing
Appropriations Resolution, 2007, P. L. 109-369, Nov. 17, 2006, Continuing Appropriations Resolution, 2007, P.L.
109-383, Dec. 9, 2006, and Revised Continuing Appropriations Resolution, 2007, P. L. 110-5, Feb 15, 2007; FY
2006 is contained in the Agriculture, Rural Development, Food and Drug Administration, and Related Ag
Appropriations Act, 2006, P.L. 109-97, Nov. 10, 2005; FY 2005 is contained in the Consolidated Appropr:an'ons
Act, 2005, P.L. 108-447, Dec. 8, 2004; FY 2004 is contained in the C lidated Appropriations Act, 2004, P.L.
108-199, Jan 23, 2004; FY 2003 is ined in the C lidated Appropriations Resolution, 2003, P.L. 108-7, Feb.
20, 2003; FY 2002 is contained in the Agriculture, Rural Development, Food and Drug Administration, and
Related Agencies Appropriations Act, 2002, P.L. 107-76, Nov. 28, 2001; FY 2001 is contained in the Agriculture,
Rural Development, Food and Drug Administration, and Related Agencies Appropriations Act, 2001, P.L. 106-387,
Oct 28, 2000; FY 2000 is contained in the Agriculture, Rural Development, Food and Drug Administration, and
Related Agencies Appropriations Act, 2000, P.L. 106-78, Oct. 22, 1999; FY 1999 is contained in the Omnibus
Consolidated and Emergency Supplemental Appropriations Act, 1999, P.L. 105277, Oct. 21, 1998; FY 1998 is
contained in the Agriculture, Rural Development, Food and Drug Administration, and Related Agencies
Appropriations Act, 1998, P.L. 105-86, Nov. 18, 1997; FY 1997 is contained in the Agriculture, Rural Development,
Food and Drug Administration, and Related Agencies Appropriations Act, 1997, P.L. 104-180, Aug. 6, 1996, FY
1996 is contained in the Agriculture, Rural Development, Food and Drug Administration, and Related Agencies
Appropriations Act, 1996, P.L. 104-37, Oct. 21, 1995; FY 1995 is contained in the Agriculfure, Rural Development,
Food and DrugAdm:m.rlranon and Related Agencies Appropriations Act, 1995, P.L. 103-330, Sept. 30, 1994 FY
1994 is contained in the Agriculture, Rural Development, Food and Drug Administration, and Related Ag
Appropriations Act, 1994, P.L. 103-111, Oet. 21, 1993.
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3. An appropriation limited for obligation to a definite period is available only for
payment of expenses properly incurred during the period of availability. 31 U.S.C.
1502(a). Generally, rent payments for a fiscal year do not constitute a bona fide
need for the previous fiscal year. B-207215, Mar. 1, 1983. Please explain whether
CFTC’s obligations for the New York, Kansas City, Chicago, and Washington
leases were consistent with the bona fide needs rule.

Since FY 1981, with the exception of certain periods from FY 2011 to FY 2013 when the
agency received appropriations of more than one-year funds from Congress,’’ the CFTC has
received an annual appropriation from Congress providing one-year funds to cover the necessary
expenses of the agency along with the express authority to enter into multiple year leases.
Additionally, from FY 1994 to FY 2001, a general provisions section in each annual
appropriations act provided the CFTC with the authority to obligate for rental payments the one-
year funds appropriated for the CFTC’s necessary expenses on a no-year basis.*? The CFTC is
aware that it is a fundamental principle of appropriations law that appropriated amounts are
limited for obligation to a definite period and are available only for payment of expenses
properly incurred during that period of availability. 31 U.S.C. § 1502(a).3* Simply stated, an
appropriation is not available for the needs of a future year unless expressly authorized by law.
See Matter of: National Park Foundation, B-207215, Mar. 1, 1983 (while not objecting to the
National Park Service paying advance rent in this instance, the GAO stated that the lease should
be revised so that it runs concurrently with the federal fiscal year and explained that the
reasoning for this determination is the bona fide needs rule, 31 U.S.C. 1502(a)). See also, Marrer
of: Federal Aviation Administration—Appropriations Availability—Payment of Attorney’s Fees,
B- 257061, July 19, 1995 (holding that the FAA was required to use its annual appropriation at
time of award to pay attormey's fees resulting from a discrimination complaint).

After reviewing the available obligating documents for lease payments made from 2007
to 2015 for the CFTC’s current leases in Washington, D.C., Chicago, New York, and Kansas
City, it appears that the obligations reflected in these documents were consistent with the bona
fide needs rule as set forth in 31 U.S.C. § 1502(a). The CFTC is continuing to review records

3! See Continuing Appropriations Act, 2011, P.L. 111-242, Sept. 30, 2010; Making further continuing
appropriations for fiscal year 2011, and for other purposes, P.L. 111-290, Dec. 4, 2010; Making further continuing
appropriations for fiscal year 2011, and for other purposes, P.L. 111-317, Dec. 18, 2010; Continuing
Appropriations and Surface Transportation Extensions Act, 2011, P.L. 111-322, Dec. 22, 2010; Further Continuing
Appropriations Amendments, 2011, P.L. 112-4, Mar. 2, 2011; Additional Continuing Appropriations Amendments,
2011, P.L. 112-6, Mar. 18, 2011; Further Additional Continuing Appropriations Amendments, 2011, P.L. 112-8,
Apr. 9,2011; Department of Defense and Full Year Continuing Appropriation Act, P.L. 112-10, Apr. 15,201 1;
Continuing Appropriations Act, 2012, P.L. 112-33, Sept. 30, 2011; Continuing Appropriations Act, 2012, P.L. 112-
36, Oct. 5, 2011; the Consolidated and Further Continuing Appropriation Act of 2012, P.L. 112-55, Nov. 18, 2011;
Consolidated Appropriations Act, 2612, P.L. 112-74, Dec. 23, 2011; Continuing Appropriations Resolution, 2013,
P.L. 112-175, Sept. 28, 2012, and the Consolidated and Further Continning Appropriations Act, 2013, P.L. 113-6,
Mar. 26, 2013.

2 Supra fn. 6 at 5.

¥ 31 US.C. § 1502(a) provides: “The balance of an appropriation or fund limited for obligation to a definite period
is available only for payment of expenses properly incurred during the period of availability or to complete contracts
properly made within that period of availability and obligated consistent with section 1501 of this titie. However, the
appropriation or fund is not available for expenditure for a period beyond the period otherwise authorized by law.”
31 U.S.C. § 1502(a).
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related to its obligating documents for lease payments and, if there are any records that require
revising the response to this question, the agency will supplement this response in the future.
Consequently, with regard to the obligating documents for lease payments it has on hand, the
CFTC respectfully submits that it complied with the requirements of the bona fide needs rule by
obligating annual appropriations for rental payments for its four leases only during the
comresponding fiscal year in which the obligation arose.”

4. The Washington lease states that it is "not subject to the Antideficiency Act, 31
U.S.C. § 1341." Lease Agreement between 1155 21st Street Associates and the
United States of America, Dec. 30, 1994, at 151. Please explain the meaning of this
statement and its legal basis.

The CFTC has found limited records about the agency’s decision to enter into the 7994
D.C. Lease, and none of those contemporaneous records provide analysis about the statement in
the 1994 D.C. Lease that:

Each of the parties to this Lease has a reasonable basis to believe that this Lease,
consistent with the leasing authority of the CFTC as set out in 7 U.S.C. § 16(b)
(3) and 107 Stat. 1077 (Pub. L. No. 103-111 (10/93), is binding on each of the
parties for the entire Term of the Lease in accordance with its terms and is not
subject to the ADA, 31 U.S.C. 1341. Landlord and Tenant have each reached such
conclusion independently after consultation with its own outside counsel. /994
D.C. Lease at 51.

Consequently, the CFTC is unable to provide the GAO with contemporaneous information about
the agency’s interpretation of this language, or the legal basis upon which it relied to support the
inclusion of this language in the 1994 D.C. Lease. We note further that the lease also provided
that if the CFTC and the D.C. Landlord were incorrect in their conclusion that the 1994 D.C.
Lease is “not subject to the Antideficiency Act,” then the provisions of FAR 52.232-18 would
apply.”® FAR 52.232-18 is a contract clause that notes that obligation payments under a contract

3 While we note that the agency’s actual obligations for the Washington, D.C., Chicago, New Yeork, and Kansas
City leases appear to have complied with the bona fide needs rule, as discussed above, the agency believes that
Congress provided a waiver of the bona fide needs rule through the combination of the multiple year leasing
Ianguage in the agency’s annual appropriation and the provision of only one-year funds (in twenty-seven (27) of the
past thirty-five (35) years) to cover necessary expenses, including leases. Otherwise, had the CFTC followed the
recording rule requiring that the full amount of the lease obligation be recorded in the first year of the obligation, it
would have automatically violated the bona fide needs rule when it entered the Chicago, New York, and Kansas
City leases because the agency had only one-year funds at the time those leases were executed.

Please note that when the CFTC entered into the /994 D.C. Lease on December 30, 1994, the agency had the ability
to obligate the one-year funds appropriated to the agency in FY 1995 for rental payments on a no-year basis.
Nevertheless, it is the CFTC’s understanding that had the CFTC recorded the full amount of the /994 D.C. Lease, it
would have either exceeded the annual appropriation for the agency in FY 1995, or required the agency to
significantly curtail operations. Further, as discussed in Question 2 above, the CFTC has been unable to locate
obligation records or other documents identifying the obligations that were recorded at the time this lease was
entered into by the agency. However, the available obligation dc appear to establish a practice of obligating
the funds needed to cover rental payments for the /994 D.C. Lease on a fiscal year basis.

 gpecifically, the Washington, D.C. lease provides: “The foregoing notwithstanding, to the extent (1) required by
applicable Federal legal requirements or (2) in the event that Tenant is required to allocate or attribute for budgetary
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are contingent on an agency having available appropriations.®® This clause reflects the
requirements of the ADA, 31 U.S.C. § 1341, which directs that an agency cannot make
obligations in advance of an appropriation. By expressly incorporating FAR 52.232-18, if it
were determined at a later point that the ADA applied to the lease, then rental obligation
payments would be conditioned on the CFTC having available appropriations. The terms of the
1994 D.C. Lease thus reflect that the CFTC and the D.C. Landlord contemplated that it was
possible that their determination that the ADA did not apply could potentially be found to be
incorrect, and they took steps to draft alternative language to address that possibility.

This apparent lack of certainty on whether the ADA applied to the CFTC's leases
continued after 1994 as evidenced by inclusions of “availability of appropriations clauses™ in
each of its subsequent leases in New York, Chicago, and Kansas City. Exhibit C to the 2001 NY
Lease, at 34, 2001 Chicago Lease at 63, and 2010 Kansas City Lease at 23. The 200/ New York
Lease specifically incorporates FAR Clause FAR 52.232-18. Exhibit C to the 2001 NY Lease, at
34, While the Chicago lease does not specifically cite to FAR 52.232-18, it contains the exact
same language as the 2001 NY Lease in Section 26.37 of the 200! Chicago Lease. 2001 Chicago
Lease at 63. Finally, Section 8.13 of the Kansas City lease provides language which is similar to
FAR 52.232-18. 2010 Kansas City Lease at 23. Placing an availability of funds clause into a
government building lease operates to protect the U.S. Government against claims from the
landlord for rental payments in the event that appropriations are not available to cover the costs
of the lease.

In addition, while the agency is still engaged in the process of locating and reviewing
records related to leasing, a 2001 internal CFTC memorandum about the CFTC’s leasing
authority (see footnote 15 at 8) analyzed whether the ADA applies to the CFTC’s leases and
concluded that the ADA language in the /994 D.C. Lease would “probably be lawful and avoid
potential [ADA] risks if incorporated in future leases,” but then noted that the inclusion of such
language “might also create ambiguities of interpretation.” CFTC OGC Memo on “Leasing
Authority of the Commission” at 5. The memorandum further explained that “we cannot be
certain that a court or the General Accounting Office would agree” that the CFTC’s leases are
not subject to the ADA, id. at 1, and ultimately recommended “against relying on” the position
that the ADA does not apply to CFTC’s leases. Id. at 4. While the memorandum discusses the
possibility of reaching out for a GAO opinion on the issue, the CFTC could not locate any record
that such an opinion was requested. Conceming the timing of this memorandum, we note that
the Chicago and New York lease agreements were signed later in 2001 and did not contain
language stating that the ADA was inapplicable.

Concerns regarding the meaning of such language continued to be raised in connection
with negotiations on the Fifth Amendment to the 1994 D.C. Lease in 2009. See Memorandum

or accounting reasons, funds [greater than the annual rent] ... then provisions of FAR 52-232.18 shall be deemed
incorporated herein.” /994 D.C. Lease at 51.

% FAR 52.232-18 provides as follows: “Availability of Funds™ provides “Funds are not presently available for this
contract. The Government’s obligation under this contract is contingent upon the availability of appropriated funds
from which payment for contract purposes can be made. No legal Hability on the part of the Government for any
payment may arise until funds are made available to the Contracting Officer for this contract and until the
Contractor receives notice of such availability, to be confirmed in writing by the Contracting Officer.” 48 C.F.R.

§ 52.232-18.
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Jfrom Neil Levy, Stavis Studley, to Steve Grossman, “Termination and Appropriations,” July 27,
2009 (Attachment N).3” This memorandum, stated that “it appears that in entering the [/994 DC
Lease], the Commission determined that it was necessary and appropriate to enter into a lease in
advance of appropriations, and by virtue of 7 U.S.C. § 16(b)(3), it has the authority to do so.” Id.
at 2. The memorandum further noted that it is a “fair but not definitive reading of 7 U.S.C. §
16(b)(3)" that the CFTC has the same authorities as the Administrator of GSA. Id. The
memorandum also noted that in the event that the interpretation was incorrect the lease would
still be subject to the availability of funds clause found in FAR 52.232.18. Id. Additionally, the
memorandum observed that “[s}ince authority in advance of appropriations is not the only
possible conclusion, the [1994 D.C. Lease] followed the belts and suspenders approach so as to
not get CFTC caught with its pants down.” Jd. While this memorandum does not reflect the
legal conclusions of the agency, it does provide contemporaneous evidence that questions about
whether the ADA applied to the CFTC’s leases were still open in 2009 at the time of the Fifth
Amendment to the 1994 D.C. Lease.

It is the CFTC’s present view that the requirements of the ADA are not waived by the
leasing authority provided to the agency in 7 U.S.C. § 16(b)(3) and the multiple year lease
authority included in, and carried forward by its annual appropriation each year since FY 1981.
Therefore, the CFTC believes that the ADA applies to the CFTC’s current leases.

5. An amendment to the Washington lease provided that, under certain circumstances,
CFTC may be required to pay an "Appropriations Termination Payment." Fifth
Amendment to Lease Agreement between Lafayette Centre Property and the United
States of America, Aug. 14, 2009, at 24. An agreement that binds an agency to pay
particular termination costs may create a legal liability that must be recorded. B-
238581, Oct. 31, 1990; B-320091, July 23, 2010. Please state CFTC's views on
whether this contract clause created a legal liability. If a legal liability did arise,
please (a) state the amount (if any) of any corresponding obligation that CFTC
recorded, and (b) cite the legal provisions that provided the underlying budget
authority.

The recording statute, 31 U.S.C. § 1501(a)(1), requires an agency to record an obligation
for the government’s total liability when it enters into a contract. Section 15, “Termination by
Tenant for Lack of Appropriations,” of the Fifth Amendment to the 1994 D.C. Lease, commits
the agency to pay certain termination costs. It is well settled under the GAO opinions that you
have referenced in Question 5 that federal agencies are required to record termination costs as
obligations against their respective appropriation. Fifth Amendment to the 1994 D.C. Lease at
24-25.

In addition to these GAO opinions, OMB has issued similar guidance stating that lease
termination costs should be recorded as an obligation against an agency’s appropriation.
Specifically, OMB Circular A-11, Appendix B, at 2, requires federal agencies to record:

37 please note that Mr. Levy, employed by the CFTC’s then-real estate broker, was not retained as counsel to the
agency and therefore was not in a position to provide legal advice to CFTC staff.
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the estimated total payments expected to arise under the full term of the contract
or, if the contract includes a cancellation clause, an amount sufficient to cover the
lease payments for the first year plus an amount sufficient to cover the costs
associated with cancellation of the contract. For each subsequent year, sufficient
budget authority is required to be obligated to cover the annual lease payment for
that year plus any additional cancellation costs. OMB Circular A-11, Appendix B,
at 2.

In reviewing the “Termination by Tenant for Lack of Appropriations™ provision of the
Fifth Amendment to the 1994 D.C. Lease, it is the CFTC’s conclusion that the contract clause
created a legal liability, which was required to be recorded when the document was executed.
Fifth Amendment to the 1994 D.C. Lease, at 24-25. In reviewing the available obligating
documents, included in Attachment J, it is apparent that the agency did not record the
termination costs as required. If the agency had properly recorded the termination payments, the
CFTC’s underlying budgetary authority to enter into the leases and to record obligations arising
under the leases, such as termination payments, would come from three sources. First, CEA
section 12(b)(3) provides the CFTC with authority to enter into contracts for “the rental of
necessary space at the seat of Government and elsewhere.” 7 U.S.C. §16(b)(3). Second, since
FY 1981, the CFTC’s annual appropriation has provided it with authority to enter into multiple
year leases. See e.g., An Act making appropriations for Agriculture, Rural Development, and
Related Agencies programs for fiscal year ending September 30, 1981, and for other purposes,
P.L. 96-529, Dec. 15, 1980, and the Cansolidated and Further Continuing Appropriation Act of
2015, P.L. 113-235, Dec. 14, 2014. Third, a general provisions section in each of the CFTC’s
appropriations acts from FY 1994 to FY 2001 provided the agency with the authority to obligate
for rental payments the one-year funds appropriated for the CFTC’s necessary expenses on a no-
year basis.

The CFTC believes that the agency should have recorded termination payments under the
Fifth Amendment to the 1994 D.C. Lease.”® The CFTC appreciates that the GAO has brought
this issue to the agency’s attention. The CFTC requests the opportunity to discuss this matter

3 Supra fn. 6 at 5.

 Section 11.6 of the 200/ Chicago Lease contains a clause entitled “Tenant’s Termination Right.” 200/ Chicago
Lease at 25. This clause concerns the tenant’s right to terminate the lease in case of damage or destruction of the
property. /d. This is materially different than the “Termination by Tenant for Lack of Appropriations” provision of
the Fifth Amendment to the 1994 D.C. Lease. Fifth Amendment to the 1994 D.C. Lease, at 24-25. Section 11.6 of
the 2001 Chicago Lease only provides the CFTC with the right to terminate the lease under very specific
circumstances, rather than at the agency’s discretion. Cf. Fifth Amendment to the 1994 D.C. Lease, at 24~

25. Additionally, neither the 200/ NY Lease nor the 2010 Kansas City Lease contain a specific tenant termination
provision requiring payment of a termination fee. However, Section 8 of the 200/ NY Lease does provide remedies
in the case of a default by the agency. 200/ NY Lease at 41-44. Section 7 of the 20/0 Kansas City Lease also
contains a remedy for default section, aithough the remedies are more circumscribed than in the New York

lease. 2010 Kansas City Lease at 19-20; ¢f. 2001 NY-Lease at 41-44, These provisions are, again, materially
different from “Termination by Tenant for Lack of Appropriations” provision of the Fifth Amendment 1o the 1994
D.C. Lease. Fifth Amendment 10 the 1994 D.C. Lease, at 24-25. Based on the difference in the nature and wording
of the provisions, there does not appear to be a requirement for the CFTC to have recorded termination or default
obligations under the 200/ Chicago Lease, 2001 NY Lease, or 2010 Kansas City Lease.
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further at your earliest convenience so as to determine the best way for the agency to correct any
past mistakes and to ensure full compliance with applicable laws.

6. An amendment to the Washington lease provides that the landlord will make
particular cash allowances available to CFTC. Fifth Amendment to Lease Agreement
Between Lafayette Centre Property and the United States of America, Aug, 14,2009,

§ 2.2, at 24.” Please state CFTC's view on whether these provisions are consistent
with the rule against augmentation and 31 U.S.C. § 3302(b).

The CFTC is currently engaged in the collection and review of agency records related to
the cash allowances provided in the /994 D.C. Lease. Because the agency’s view on whether
these provisions are consistent with the rule against augmentation and 31 U.S.C. § 3302(b) will
need to take into account the various goods and services that were provided by the landlord
under the cash allowances, the CFTC is unable to respond to this question at this time. The
CFTC will provide a response to this question as soon as additional records regarding the
services and items acquired under the cash allowances have been located and reviewed.

In closing, the CFTC would like to reiterate its appreciation that the GAO raised these
questions, with respect to leasing decisions made by the agency in earlier years. We would like
to meet with you and your staff to discuss the best way to address these issues and ensure that the
agency is in compliance with all applicable laws. The CFTC would appreciate discussing these
matters further at the GAO’s earliest convenience. Please do not hesitate to contact us with any
questions or if we can be of further assistance as you consider the CFTC’s practice of recording
obligations under its leases in Washington, D.C., Chicago, New York, and Kansas City, and the
various legal issues arising under these leases.

Sincerely,

Jor R

Jonathan L. Marcus
General Counsel

“ The question cites to page 24 of the Fifth Amendment 10 the 1994 D.C. Lease. However, as confirmed with the
GAO, the correct reference is to § 2.2 of Exhibit B of the Fifth Amendment to the 1994 D.C. Lease.
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17. Does CFTC believe it violated the Anti-Deficiency Act per the recent legal opinion
regarding its leasing costs? If so, when does CFTC expect to report these violations?

On February 4, 2016, the U.S. Government Accountability Office’s (GAQO) determined that:
“[wlhen CFTC entered into multiple-year leases, it was required to record an obligation equal to
the government’s total liability over the term of each lease. Because it did not do so, CFTC has
violated the recording statute, 31 U.S.C. § 1501(a)(1). CFTC should determinc whether the
failure to properly record these obligations has resulted in the obligation of funds in excess of
appropriations in violation of the Antideficiency Act.” Commodity Futures Trading Commission--
Recording of Obligations for Multiple-Year Leases, B-327242 at 16. Additionally, GAO
coneluded that “CFTC should also determine whether it properly provided written notice to its
contractors to begin performance before accepting services. If it failed to do so, it should report a
violation of the voluntary services prohibition of the Antideficiency Act.” Id. The CFTC does not
dispute the determinations made by GAO in B-327242.

As required for Antideficiency Act reporting, the CFTC is eurrently reviewing the terms and
conditions of each of its four operating leases and their respective amendments, the fiscal years
that obligations should have been recorded for each lease, how any obligations should be adjusted
based on previous lease payments, and the impaet on the agency budget and accounting records
for each relevant fiscal year. Once the CFTC has completed its review, the agency will report any
Antideficiency Act violations in accordance with 31 U.S.C. § 1351.

. Is there another alternative that could provide the agency with a more permanent solution

instead of carrying this provision year over year? Please provide any recommendation for
the record and background, including the legal text.

As a more permanent alternative, and keeping in line with the current appropriations language,
the Committee could include the language below in the next appropriation.

Provided, That, for fiscal year 2017 and thereafter. notwithstanding the limitations in 31
U.8.C. § 1553, amounts provided under this heading are available for the liquidation of
obligations equal to current year payments on leases: Provided further, That, for fiscal
year 2017 and thereafier, for the purpose of recording any obligations that should have
been recorded against accounts closed pursuant to 31 U.S.C. § 1552, these accounts may
be reopened solely for the purpose of correcting any violations of 31 U.S.C. § 1501(a)(1).
and balances canceled pursuant to 31 U.S.C. § 1552(a) in any accounts reopened pursuant
to this authority shall remain unavailable to liquidate any outstanding obligations.

This language provides CFTC with the ability to make any lease payments due in FY 2017 and
going forward on a permanent basis to liquidate obligations equal to current year payments on
leases entered into prior to the enactment date of the FY 2017 appropriation without regard to the
limitations set forth in the account closing law. The language also permits CFTC to reopen
closed appropriation accounts solely for the purpose of recording obligations against closed
appropriation accounts to correct violations of the recording statute. This language would not
exempt the agency from the requirements of the recording statute.
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‘What is the total cost of lease termination at all office locations and for each office location
specifically?

Of the CFTC’s four office locations, the leases for the Kansas City, Chicago and New York
offices do not include provisions that would allow the agency to terminate the leases for the
convenience of, or at the discretion of, the agency. Therefore, there are no lease termination cost
estimates available for those three offices.

The lease for CFTC’s Headquarters in Washington, D.C. does contain a termination provision,
but it is not exercisable at CFTC’s convenience or discretion. Rather, the provision may only be
invoked by the CFTC, if Congress, in its annual appropriation to the CFTC, makes no funds
available from which payments for the purposes of leasing space can be made by the agency.
While the provision is not exercisable as a result, we estimate that, if the provision were
exercisable, the amount of the lease termination payment would range from approximately $18
million to $28 million during FY 2017, depending on when notice is provided and other factors.

What is the total amount of obligations that need to be corrected per the GAO legal
opinion? Please provide this in a table format showing the amount for each year, for each
office, going back to the first year for which these payments were not properly recorded.

In accordance with GAO decision (B-327242), the CFTC is currently reviewing the terms and
conditions of each of its four operating leases (and their respective amendments) starting with
FY 1995 for obligations that should have been recorded for each lease, how any obligations
should be adjusted based on previous lease payments, and the impact on the agency budget and
accounting records for each relevant fiscal year. Further, with regard to its Washington, D.C.
lease, the agency is also considering the recording impact of the Appropriations Termination
provision. Once the CFTC has completed its review, the agency will report any Antideficiency
Act violations in accordance with 31 U.S.C. § 1351. While the CFTC is also currently assessing
the information required for reporting under the Antideficiency Act, please note that the CFTC
fully discloses the total lease payments that the Commission is scheduled to pay through the
remainder of its lease terms in its annual Agency Financial Report, Note 10 —~ Leases.

21. Please describe how CFTC plans to execute the payments of its prior and current year
leases under the new language in the FY 2016 omnibus and requested in the FY 2017
President’s budget.

The new language provided in the Consolidated Appropriations Act, 2016, provides the CFTC the
authority to use FY 2016 funds to make lease payments due in FY 2016 regardless of the year in
which the original obligation should have been recorded, without regard to the limitations set
forth in the account closing law in 31 U.S.C. § 1553. The language also permits CFTC to reopen
closed appropriation accounts solely for the purpose of recording obligations against closed
appropriations accounts to correct violations of the recording statute. Accordingly, in FY 2016,
the CFTC is using current year funds to make lease payments due in FY 2016 regardless of the
year in which the original obligation should have been recorded.

Similarly the language requested in the FY 2017 President’s Budget would also authorize the
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CFTC to use FY 2017 appropriations to liquidate obligations that should have been recorded
against closed appropriations accounts.

If the language requested in the FY 2017 President’s Budget is enacted, the CFTC would likewise
plan to use FY 2017 funds to make lease payments due in FY 2017 regardless of the year in
which the original obligation should have been recorded.

Office of Inspector General (I1G)

What is the amount of overhead CFTC will charge to the IG for FY 2016?

The CFTC will allocate overhead to the OIG commensurate with the language contained in the
Explanatory Statement of Division A, Agriculture, Rural Development, Food and Drug
Administration, and Related Agencies Appropriations Act, 2016, which indicates not more than
$330,000 shall be for overhead expenses.

Swap Dealer DeMinimis

Does CFTC plan to comply with the Swap Dealer DeMinimis directive in the FY 2015
Omnibus Appropriations Act? When does it plan to comply?

The CFTC issued the Swap Dealer De Minimis Exception Preliminary Report on November 18,

2015. CFTC staffs have reviewed the public comments on that report and are preparing a final
report for consideration by the Commission.

Data Security and Information Technology Budget

Please provide the Memorandum of Agreement between the Department of Homeland
Security (DHS) and the CFTC.

The requested MOA follows:
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I

Memorandum of Agreement
Between

The Department of Homeland Security,
Office of Cybersccurity and Communications

And
Commniodity Futures Trading Commission
Relating to the Deploymecnt of Continuous Diagnostics and Mitigation Capability

Parties. This Memorandum of Agreement (Agreement) is entered into between the
Commodity Futures Trading Commission (hercinafter “CI*TC”) and the Department of
Homeland Security (DHS), Office of Cybersecurity and Communications (CS&C),
collectively, “the Parties.”

Autharity. This MOA is entered into pursuant to authorities applicable to the Parties,
including:

o The Homeland Security Act of 2002 (6 U.S.C. §§ 101 et seq.);
» The Federal Information Security Management Act of 2002 (FISMA) (44 U.S.C.
§§ 3541 et seq.);
e Depariment of Homeland Security Appropriations Act, 2013, Public Law 113-6, Div. D,
Title V, § 558, 127 Stat. 198, 377-78 (Mar. 26, 2013), codified at 44 1.S.C. § 3541 note;
e Department of Homeland Security Appropriations Act, 2014, Public Law 113-76, Div.
F, Title I11, § 554, 128 Stat. 5, 278-79 (Jan. 17, 2014), codilied at 44 U.S.C. § 3541 note;
s National Security Presidential Directive-54/Homeland Security Presidential Directive-
23; :
e Office of Management and Budget (OMB) Memoranda:
o M-10-28: Clarifying Cybersecurity Responsibilities and Activities of the Executive
Office of the President and the Department of Homeland Security,
o M-14-03; Enhancing the Security of Federal Information and Information Systems,
o M-14-04: Fiscal Year 2013 Reporting for the Federal information Security
Management Act and Agency Privacy Management.

Background. The Continuous Diagnostics and Mitigation (CDM) program provides tested
conlinuous monitoring, diagnosis, and mitigation capabilities designed to strengthen the
security posture of the federal civilian Exccutive Branch (.gov™) networks. Under this
program, DHS will centrally coordinate the procurement, installation, operation, and
maintenance of diagnostic sensors (tools) deployed 1o each agency. Using output from the
sensors and agency-level dashboards (“Agency Dashboards™), officials at cach agency will be
able to quickly identify which vulnerabilities to fix first, and empower technical managers o
priotitize and then mitigate risks associatcd with any vulnerabilities. In addition, DHS will
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maintain a government wide cyber diagnostic dashboard (“Federal Dashboard”) that
consolidates input from the Agency Dashboards and provides situational awareness using the
aggregated agency data at the federal level. The Federal Dashboard will not contain any
object level data. Only aggregated summary data will be sent to DHS to asscss the level of
cybersecurity risk across the federal government, The CDM software will not transmit to the
Department of Homeland Security any personally identifiable information or content of
network communications of other agencies’ users.

Contractors will provide Continuous Monitoring as a Service (CMaaS) (inanaged service), in
order to support data integration and agency customization of the tools and dashboard as
setvices. CFTC, in conjunction with DHS and GSA will have responsibility for providing
oversight of contractors perforining work at CFTC. CFTC’s specific contractor oversight
responsibilities will be defincd in any CMaaS ceniract awarded pursuant to this MOU.

DIIS will implement the Federal Dashboard. This dashboard will be used by DHS analysts
from Federal Network Resilience (FNR) as well as from the National Cybersecurity and
Communications Integration Center (NCCIC), US-CERT (United States - - Computer
Emergency Reuadiness 1cam) and other appropriate Federal officials to review and analyze
the federal cybersecurity posture and to inform federal-level oversight groups concemning
decisions on risk acceptance, performance and progress measurement. FNR will apply a
scoring mechanism to agency data in the Federal Dashboard, in order to provide an overail
assessient of agencies’ security posturc against a common security bascline across the .gov
domain.

The system will significantly improve the security posture of .gov networks. By using input
from the sensors and Agency Dashboards, otficials at cach agency will be able to quickly
identify which problems to fix first, and empower technical managers to prioritize and
mitigate risks. This will ultimately improve the effectiveness and efficiency by which federal
networks are secured; build maturity into the continuous monitoring/ diagnostics program
across the federal enterprisc; develop a federal network infiastructure that is solidly based on
secure engineering principles; and transfer risk to where it appropriatcly belongs within an
organization to establish and maintain accountability.

The CDM capabilitics and program are managed by CS&C’s FNR branch. CDM presents
[ederal diagnostic data, in agpregate, to efficicntly allow for risk-based decisions regarding
cyber defense strategies and mitigation priorities. Defending federal networks at the specd of
computers has proven o be feasible and cost effective by automating cyber security testing
and ereating diagnostic reports to accelerate corrective action. More than 80% of the lime,
exploits target previousty known vulnerabilities on networks, computers, personal computers
and commercial software. Since 2003 federal case studies indicate that when diagnostic
reports highlight the worst problems to fix first, repairs can often be completed before
damaging allacks are attempted.

DIIS is acting centrally fo provide a continuous cyber diagnostic monitoring and mitigation
program, which oversces and nssists Departments und Agencies efforts by:
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s establishing the CDM capabilities that are nceessary ta secure the Federal information
systems;

o buying a set of cyber defense tools to protect .gov from escalating and rapidly evelving
threats;

e providing diagnoses and enabling agencies to prioritize worst problens first based upon
agency mission and objectives;

o displaying the worst problems based upon the agency prioritization weighting;

o using internationally recognized best practices for optimal results;

o assuring diagnostic results are analyzed in apgregate for attack patterns and likely targets
across the government networks with increased efficiency to inform cyber security
defense strategies;

e assuring diagnostic results are cross compared with patterns of how the government
network is being attacked and who is being attacked in ways that increase the efficiency
of cyber security defenses; and

o leveraping federal buying power to lower cybersecurity costs for agencies.

The objective of the procurement is lo obfain tools and services, delivered by a Continuous
Monitoring as a Service (CMaaS) services provider, that enable federal agencies and state
and local governments to enhance and automate their existing continuous monitoring
capabilitics.

CDM Operating Capabilities

At Full Operating Capability (FOC), CDM will provide widc coverage for security conirols
specified in National Institute of Standards and Technology (NIST) 800-53, “Security and
Privacy Controls for Federal Systems and Organizations.” The Initial Operating

Capability (10C) covers Hardware Asset Management (HWAM), Software Asset
Management (SWAM), Configurations Settings Management (CSM), and Vulinerabilities
Management (VULN),

Dashboards. There are two main types of dashboards for the CDM progtam, the Federal
Dashboard and an Agency Dashboard. The Federal Dashboard will provide the Federal
aggregation of agency data, Each agency will use the Agency Dashboard provided by one of
the CMaaS providers that will provide customized reports to agencies to alert both mission
and technical managers to the highest priority cyber risks. The level of funding available 10
DIIS will provide a limit as to the nureber of Agency Dashboards an agency may request
under the CDM program.

CyberScope. Until CDM is fully deployed, CyberScope will continue to serve as the record
of source for reporting Federal Information Security Management Act (FISMA) metrics.
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1v.

CMaa$ Options

Each CMaa$ provider will propose a suite of tools. By selecting a CMaa$ provider the
agency will be sefecting the proposed suite of tools for deployment within the agency.
CMaa$ providers will operate tools selected by cach agency on that agency’s network, with
the goa! of cventually transitioning the operation and maintenance of the tools to the agency.
Those agencies with already existing sensors that provide the necessary capabilities
envisioned in hardware, soflware, configuration and vulnerability management can elect to
continue their operation.

A standard Agency Dashboard will be provided as part of the CDM program and will be used
to enable risk-managed decisions at the federal level. Agency date must be made available to
the Federal Dashboard, therefore the techmology at the agency level must be interoperable
with the technology comprising the Federal Dashboard, CS&C will providc data integration
services as part of the CDM progeam in order to accomplish this.

Purpose. DHS and CFI'C agree to deploy CDM capabilities on CFTC’s network to improve
information security protection for information and information systems and reporting
capabilities. This Agreement establishes the responsibilities of CFTC and DHS/CS&C in
connection with the deployment and operation of the CDM tools and dashboard.

This Agreement is executed fo establish and formalize the intent, roles and responsibilities
and conduct ol activitiey relating fo the deployment of Continuous Diagnostics and
Mitigation (CDM) Cybersecurity Capabilities via a Continuous Monitoring as a Service
(CMaaS) services provider. CDM offerings consist of various cybersecurity services such as
network mapping, vulnerability scanning, and host based assessments. These offerings are
designed to collectively reduce the risk across the .gov networks, When at FOC, the CDM
program will provide the tools and/or reporting mechanisms for the following capabilities:

Hardware Asset Management

Softwarc Assct Management
Configuration Management
Vulnerability Management
Network/Physical Access Control
Manage Trust in People Granted Access
Manage Security Related Behavior
Manage Credentials & Authentication
Manage Account Access

10.  Prepare for Incidents and Contingencies
11.  Respond to Incidenis and Contingencies
12, Requirements, Policy and Planning

13, Quality Management

14, Operational Security

15.  Generic Audil and Monitoring

RN AW~
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The program will be deployed in increments, with the first increment for tools and CMaaS
providers focusing on the first four capabilities, specifically hardware and softwarc asset
management, configuration and vulnerability management. The remaining capabilities will
be deployed in futurc increments.

The CDM program applies ouly to Unclassified data and networks.

Responsibilities. As part of CFTC’s request to receive Continuous Diagnostics and
Mitigation services from DHS and DHS’s agreement to provide those capabilitics via a
CMaa$S providet, the Parties agree to the following responsibilities.

A,

L

10.

11.

CFTC’s Responsibilities.

Participate in a CMaa$ and tool “buying group” with similar apeneies and based upon
the tools/services the dctermines are nceded to meet its mission.

Identify CFTC’s data handling and security requirements as part of its participating in
the buying group, so that those requirements may be incorporated into task orders.

Participate in Technical Evaluation of CMaa8S vendor submissions.
Evaluate CMaa$ security plan for selected CMaaS vendors.

Make an Authority to Operatc (ATQ) decision for the selected system for CFTC (Scc
FNR responsibility with regard to developing an authorization and accreditation
{A&A) package for CFTC consideration in accrediting the system). It is always the
Authorizing Authority’s prerogative to accept the packuge or request additional
information.

Identify and establish a team (management, operational, technical) responsible for set-
up and operational activities.

Provide CFTC meta-data to the CMaaSc.  ~for (o identify IT responsibilities and
IT customer roles.

Specify additional data grouping(s) to the CMaa$ cou.. .. tor that will make results
most useful to CFTC at the operational level,

Identify who should have access to the data reported on the Agency Dashboard based
on their roles and responsibilities, and who from the Agency should have access to
the CFTC data on the Federal Dashboard.

Participate in training by CMaa8 contractors in governance and management of the
use of the CMaaS services and tools and associated processes.

Establish a “governance” process plan to include required documentation and
reporting, While the sclected CMaaS contractor will provide training on governance
processes, the CFTC must participate in developing and managing rollout tiger teams,
help desk support, user group management and website to provide automated
assistance/reference.
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12.  Use data in the Agency Dashboard to mitigatc agency risk by fixing thc worst
problems first.

13, Provide agency CDM data to the Federal Dashboard.

14, Allow CMaaS contractors to install CDDM sensors and the Agency Dashboard, (which
will communicate summary information to the ederal Dashboard) and cooperate
with them on the integration activities.

15.  Continue to provide FISMA reporting details to CyberScope with the exception of’
CDM-generated data.

16.  Cooperate with CMaaS contractors in their operation of tools/services, until such time
as the operation and maintenance of the tools is transitioned to FTC.

17.  Modify as appropriate CFTC data hosting contracts to permit CMaaS contractors to
install and operate tools/services and otherwisc to conform to CFTC responsibilitics
under this Agreement.

18.  Optional: Produce ad hoc reports from Agency Dashboard data to facilitate internal
agency decisions.

CFTC recognizes that certain CDM activities may require an Interconnected Systems
Agreement (ISA) to govern the system interconnections. The ISA is outside the scope of this
MOA.

B. CS&C Responsibilities

I.  Provide the Continuous Monitoring as a Service (CMaaS). In addition it will assist
CF1C in identifying the spccific 10ols and services that CFTC will need to meet its
mission. Subject to the availability of funds, DHS will initially fund the dcployment
of' tools and services to CFTC, and will advise CFTC when DHS funds are not
available 50 that CFTC can decide whether to fund the purchase of tools and services
on its own.

2. Establish and operate a FedRAMP-like Certification and Accreditation process (o
support agency Approving Authority decision for Authority to Opc