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Page 43. line 15, the sentence should be read thus; a distinction which
ks introduced the custom of the King recciving addresees from the
Lord Mayor and Commnon Council on the throneynot addresses from
the Common Hall; the House of Lords also receiving a petition from
the latter body only as the petition of the individuals who signed it.

Page 157. line 19. afier on, insert, some of.

—— 167. — 20. for cntitled, read interested,

w— 892, — 9. The sentence, (of which two lines were transposed at
the press,) should be read thus : It now appears that the suitin Scotland
is bond fide, and the irjunction is sought, not against the persons in
whose name this bank swock stands, but against the Court of Session,
which never can be made offectual.  If you thiuk proper, and you are
entitled to ask for an injunction against individuals, that suit never can
do you harm,



REPORTS

CASES

ARGUED & DETERMINED

IN THE

HIGH COURT OF CHANCERY,
Commencing in the Sittings before
HI L ARY TERM,
58 Geo. 1IL 1818.

et
- 1818.
CROWLEY’S Case. (a) July, 10,
13—18.

‘ © 20,21,
COMMISSION of bankruptcy, dated the 7th of The Lord
. . . Chancellor can
March, 1815, having been issued against John i o' i

Crowley, he was, on the 18th of June, 1816, committed of kalt:ea.s cor-
to prison by the comrgissioners. The warrant of com- f’;,'ﬁ;’,f‘,ai;“{:;

mitment was in the following words : — ¢ At Guildhall, vacation.

. Whether,
London, 18th day of June, 1816. Whereas his Ma~ for the purpose
b’ t et .;. of determining
jesty’s commission, under the great seal of Great Bri- Tt g
swers of a bankrupt on his examination are unsatisfactory, the commissioners can
resort to the evidence of third persons, quere.

Commissioners having, on the evidence of third persons, committed the bank-
rupt for not answering satisfactorily, must state that evidence in kec verba on
the warrant of commitment ; and & warrant stating only the effect of the evidence,
is defective in substance.

A bankrupt answering a question embodying a statement relative to the acts of a
third person, without denying or qualifying that statement, is not understood as
admitting it.

(a) 8. C. 1 Buck. 264.
Vor. II. B tain,
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{ain, grounded upon the several statutes made and now
in force concerning bankrupts, or some or one of them,
bearing date at IFestminster, the seventh day of March,
1815, ix; the fifty-fifth year of his present Majesty’s
reign, hath been awarded and issued against Jokn Crow-
ley, late of Saint Jumes Street, in the parish of Saint
James, Westminster, in the county of Middlesex, tavern-
keeper, wine merchant, dealer and chapman, directed
unto G W., 4. E.J, M.I. A, W.K. 8., and R. G.,
Esquires, any four or three of them: And whereas the
said com:missioners, in the said commission named, or
the major part of them, having first respectively taken
the oath appointed by an act of parliament passed in
the fifih ycar of the rcign of his late Majesty King
George the Scecond, intituled, “ Anact to prevent the
committing of frauds by bankrupts,  for commissioners of
bankrupts to take before they act as commissioners in
the execution of the powers or authorities given and
granted by the said act or acts of parlioment now in
force concerning bankrupts, and having begun to put
the said colmission into cxccution, upon due examin-
ation of witnesscs, and other good proofs before them
had and taken, did find that the said Jokn Crowley, be-
fore the date and issuing forth of the said commission,
did become bankrupt, within the true intent and meaning
of some or one of the statutes made and now in force
concerning bankrupts, and did a:]judge and declare the
said Jokn Crowley bankrupt accordingly: And whereas
the major part of the said commissioners -did cause no-
tice to be given in the London Gazette, that the said
Juohn Crowley was thereby required to surrender him-
self to the said commissioners in the said commission
named, or the major part of them, on the 15th day of
April, 1815, on the £2d day of April, 1815, on the 20th
day of May, 1815, at one of the clock in the afiernoon on
each of the said days, on the 8th day of July, 1815, at ten
o'clock in the forenoon on that day, on the 26th day of

“

August,



CASES IN CHANCERY.

August, 1815, at ten o’clock in the forenoon on thit day,
on the 2d day of December, 1815, at one o’clock in the
afternoon on that day, on the 24th day of February,
1816, at one o’clock in the afternoon on that day, on
the 4th day of June, instant, at ten ¢’clock in the fore-
noon on that day, on the 18th day of“June, instant, at
twelve o’clock, at Guildhall, London, in order to finish
his examination, and to make'a full disclosurc apd dis-
covery of his estate and effects; and being then and
there duly sworn and required by us to make such dis-
closure and discovery, we, being the major part of
the commissioners in the said commissiop named, whose
hands and seals are hereunto subscribed and set, having
first respectively taken the oath above mentioned, ap-
pointed to be taken by commissioners of bankrupts, did
cause the following questions to be propounded to him the
saidJokn Crowley, that is to say ; On the4thday of Junelast,
when you appeared before the commissioners at Guildhall
to pass your last examination, you had no accounts ready
to present to them; you then requested the commis-
sioners to adjourn your last examination, undertaking
to produce your accounts to your assignees on TVursday
then next ensuing'; on the 14th of June you were
brought up to be examined before the commissioners,
and upon being asked whether you had produced your
accounts to your assigmecs, you stated that you had not
and could not, because your books and papers were in
the possession of a friend of yours, a Mr. Ham:lton, at
No. 142, in the London Road, to whom you had de-
livered them since your bankruptcy, who refused to
redeliver them to you; the rommissioners have since
that time issued their summons to bring Hamilton be-
fore them, but it appears, from the deposition of the
messenger, that although he waited on Saturday night
till between twelve and ane o’clock for the return of
Hamilion to his lodging, and went again to his

x B2 lodging

1818,

\—'V-I
CrowLEY'S
Case.
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lodging at eight o’clock on Monday morning, that
he was not able personally to serve Hamilton, who
had returned home after the time above stated on Satur-
day night, and had gone out again before the messenger
arrived again on the Monday morning ; it likewise appears
to the commissioners, from the deposition of their mes-
senger, that a womsdin in the house had informed Mr.
Hamiltgn, that the messenger had been there, who re-
plied he knew what he wanted, but that all the proceed-
ings were illegal, and there was an end of it: Ilave you
any accounts now to produce to the commissioners, or
any further reason to give why you do not produce
them? Answer. I have no accounts to produce, and
I have no further reason to give why I do not produce
them, except that I have two petitions before the Chan-
cellor to supersede this commission; the first, upon the
grounds of a commission being now in force against e,
bearing date in 1808 ; and the second, of no act of bank-
ruptey to this commission ; but still am recady to render
every account possibly in my power to the commission-
ers: which answer of the said Joln Crowley not being
satisfactory to us the said commissioners, these are
thercfore to will and require and authorise you, imme-
diately upon receipt hereof, to take unto your custody
the body of the said Jokn Crowley, and him safely con--
vey to his Majesty’s prisen of the Ring’s Bench, and
him there to deliver to the marshal, keeper, or warden
of the said prison, who is hereby required and autho-
rised, by virtue of the commission and statute aforesaid,
to receive the said Jo/n Crowley into his custody, and .
him safely keep and detain, without bail or mainprize,
until such time as he shall submit himself to us the said
commissioners, or the major part of the commissioners
by the said commission named and authorised, and full
answer make to our or their satisfaction, to the question
so put to him as afoiesaid; and for your so doing this
shall be your sufficient warrant.* To 1 W. our mes-
. senger,
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senger, or . B. his assistant, and to the marshal, keeper,
or warden of his Majesty’s prison of the King’s Benchs
or to his deputy there.”

The bankrupt at his own instance being brought up by
writ of habeas corpus, Mr. Rose, for the ussxgnees, ob-
Jected that the writ had issued improvidently. In Tenkes's
case, (@) Lord Nottingham, after great research, de-
cided that the Lord Chancellor cannot issue a writ of
habeas corpus at common law in vacation. The bank-
rupt having remained in prison since June, 1816, with-
out any previous application for his liberation, is
not entitled to a writ under the kabeas corpus act (),

the fourth section of which provides, that any person °

wilfully neglecting, by the space,of two whole terms
after his imprisonment, to pray a kabeas corpus for his
enlargement, shall not have any habeas corpus to be
granted in vacation time in pursuance of that act. The
bankrupt thereforc # not entitled to the writ either at
common law, or under the statute. Serjeant Onslow’s
act (c) leaves the law unchanged in this respect.

On this day Sir Samucl Romilly and Mr. Cullen were
heard in support of the writ. —

The objection that this court cannot issue a writ of

habeas corpus at the common law in vacation, rests on
a passage in Blackstonie’s Commentaries (d), who states
that in Jenkes’s case, Lord Nottingham refused the writ,

(@) July, 1676.  Cited 5 BL () 31 Car. 2. c. 2.
Com.132. Reported 6 Howell’s  (c) 56 Geo. 3. ¢, 100.
State Trials, 1189, (d) Vol. 5. p. 132.

B3 , becaust

1818.
\“.ﬂf—"
CRoOwLEY’

Case.

July 10,

July v
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because no precedent could be found where the Chan-
cellor had granted it in vacation. Blackstone refers to
Lord. Nottzntrham s manuscripts, of which some few
copies are in private bands, but the only printed account
of Jenkes's case is contained in the State. Frials. (a) It
there appears, that Jenkes having been committed to
prison by the Privy Council, during the long vacation,
for a speech uttered by him on the hustings at Guild-
#all, a*motion was made on his behalf at one of the
seals after Trinity term, 1676, for a habeas corpus, on
the authority of Lord Coke (8), “ but the Lord Chan-
cellor, making light of the Lord Coke’s opinion, saying
that Lord Coke was not infallible, and slighting all that
Mr. Jenkes’s counsel offered, over-ruled the matter,
denying t0 grant the writ.” (c)

High as is the reputation of Loyd Nottinghar, his
decision in this instance cannot be supported by prin-
ciple or authority. Unlike the courts of common law,
this Court is not open in term only; the Chancellor sit
ting in vacation at the seul, is invested with all the juris-',
diction incident to his office.  For that reason various
authorities expressly ascribe to him the power of issuing
the writ of kabeas corpus in vacation,

In the chapter of the iburth Institute which treats ol

" the Court of Chancery, Lord Cole says, « And this

Court is the rather always open, for that if a man be
wrongfully imprisoned in the vacation, the Lord-Chan-
cellar may grant a habeas corpus, and do him justice ac-
cording' to law, where neither the King’s Bench nor
Common Pleas can grant that writ but in the term tinie;
buit this Court~xlnay~ grant it either in term time or vaca-

(s) Vol. €. p. 1189, (8) 2 Inst. 55. 4 Inst. 85. 182, 290.
() 6 Howell’s State Trials, 1196.

tion.”
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tion.” () In a subsequent passage of the same book he
“rhentiors, as the readiest remedy for unjust imprison-

ment, Habeas corpus in the term time, ‘or in the,

vacation out,of the Chancery” (b)) And in the com-
mentary on magna charta he uses these emphatic
expressions, ¢ The like writ (of habeas corpus) is to be
granted out of the Chancery, either in the time of the
term (as in the King’s Bench), or in the vacation ; for

the Court of Chancery is officina justili, and is cver ‘

open, and never adjourncd, so as the subject being
wrongfully imprisoned, may have justice for the li-
berty of his person as'well in the vacation time as in
the term.” (c) ’

Lord Hale, an authority on such questions equal,
perhaps superior, even to Lord Coke, with no less cx-
plicitness asserts the right and duty of this Court to
issue the writin vacation. ¢ By virtue of the statutc of
muagna charta,” he says, ¢ and by‘the very common law,
an kabeas corpus in criminal cases may issue out of the
Chancery ; but it seems regularly this should issue out
of this Court in the vacation time, but out of the King’s
Bench in the term time, as in case of a superscdeas upon
a prohibition.” (d) ‘

For the same reason this Court, being always open,

g P . . , o
may grant prohibitions in vacation. The authority of

Lord Coke is express that the Court of Chancery ¢ may
grant prohibitions at any time either in term or vaca-

(«) Page 1. . by reason of pestilence, it is there
(%) Chap. 51. p. 182. stated that the Court of Chancery
(¢) 2 Inst. 55. The passage in- was not adjourned, * car le Chan-
tended by the marginal reference ceric est tout temps odert.” Sce
to the year book, “ 4 Ed. 4., post, p. 44.
scems to be fol. 20, 21. The  (d) Pleas of the Crown, v.2.
Courts of Common Pleas and p. 147. } ‘
King’s Bench being  adjourned ‘
B 4 , tion”

1818.

‘Crowrey’s

Case,

-ar
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tion (a):” and in a recent case, the Lord Chancellor of
Ireland refused a prohibition in term, on the ground
that this Court should not entertain the application
while the other courts are open (8) ; reserving therefore,
as its peculiar jurisdiction, the right of issuing the writ
in vacation.

What is opposed to the weight of these authorities ?
A reporty which seems not very accurate, that Lord Not-
tingham, on a case arising in times of great violence, de-
clared that Lord Coke was not infallible, and finding no
precedent of the writ granted in vacation, refused it.
At lcast the want of precedents cannot be alleged in the
present instance ; the greater part of the writs of 4abeas
corpus at common law issued by this Court in late years
have been granted in vacation.

Jenkes’s case may, according to a prevaleat notion (¢,
have been the occasion of the haleas corprs act (d); but
that statute was designed not so much to counfer new
rights on the subject, us to providg new remedies for
ancient rights.  No clause gives to this Court the power
of issuing the writ in vacaiion; but the whole frame of

(a) 4 Fust. 81., and see Black- should feel great difficulty in

borvugh v. Davis, 1 P. W. 43.
Anon, 1 P. W.476. Iveson v.
Harris, 2 Ves. 257.

(6) Montgomery ~v. Blair,
¢ Schoales & Lefr. 136. In Ex
parte Lynch, July 25, 26, 1815,
on a petition for a prohibition
to the Prize Court, the Vice-
Chancellor in giving judgment
said, “ The first objection to this
petitibn is, that the application is
too late, the petitioner having
had an opportunity to apply to a
sourt of common law in term.
Did this objection stand alone, 1

refusing the writ, for it is one to
which the subject has a right,
and which the Court, a proper
case being shown, is bound to
issue ex debito justitie. For that
purpose this Court, through the
whole year, exercises at least
concurrent jurisdiction ; and per-
haps the npplication may with pe-
culiar propriety be made here, as
inthe officina brevium.” MS. 8. C.
1 Madd. 15. Coop. 525.

(¢) 6 Howell’s State Trials,
1208. n.

(dy 31 Car. 2. ¢. 2.

the
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the act assumes the existence of that power. The third
section applies only to- persons committed during va-
cation, whom it entitles to the writ, upon production,
or oath of denial, of a copy of the warrant of commit-
ment and detainer ; but instead of proceeding to give a
general power of issuing the writ in vacation, the next
section limits the provisions of the former to the case of
persons who have not neglected to apply for the writ dur-
ing two terms. The tenth section inflicts penalties on the
Chancellor, or any other judge, denying the writ in vaca-
tion, on production, or oath of denial, of a copy of the
warrant ; a clause obviously intepded only to enforce the
third section. But the act nowhere *contains a general
authority for granting the writ in vacation ; and strange
indeed would it be, were so important an enactment
found in a statate, the preamble of which refers not
even to a doubt on the subject.

The question in tlns case may be decided by a re-
ference to the statutes of bankruptey. The 5 Geo. 2.
¢. 30, 5. 18. provides, that in case any person com-
mitted by the commissioners shall bring any Aabeas
corpus, i order to be discharged from any such commit-
ment, a mere insufficiency in the form of the warrant
shall not prevent a recommitment. A statute framed
for providing a review of the exercise of a jurisdiction
the most delicate and dangerous that can be confided to
a court, must be construed in a manner to secure to it
the most ample efficacy. On such a construction this
clause must be understood as conferring on the subject
a right to the writ, without restriction of timg or court.

Mr. Rose in reply. ‘ .

On the question whether this Court can issue a writ
of habeas corpus in vacation, few authorities exist: but
the result of those authoritics, as stated by the counsel

J

for

1818.

N, v’
CROWLEY'S
Case,
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for the prisoner, is not such as has been deduced from”
them by text writers. Blackstone clearly considers the
dicta of Lord Coke and Lord Hale as overruled by the
decision of Lord Nottingham.

.

The Lorp CHANCELLOR.

Has Blackstone stated by what authority the Chan-
cellor issues the writ in term, if he cannot issue it in
vacation?  His Court is open cvery day of his life, at
the pleasure of any suitor.

Mr. Rose.— Blgcksfone has not engaged in the dis-
cussion of a question, which he considered as concluded
by the deliberate judgment of that high authority.

The Lown CHANCELLOR.

The writ of habeas corpus under the statute 31 Charles
2. ¢. 2. 15 perfectly different from the writ at common
law, and opens to different consequences ; and the dif~
ferences are so familiar, that on application to the oflices
from which the writs issue, they always adapt the writ
to the occasion. With respect to writs at common law,
the difficulty does not now occur for the first time. 1
have formerly experienced difficulties arising from a
variation in the practice ; baukrupts being brought up,
sometimes by writ, sometimes by 'order; and 1 then
thought that the writ of kabeas corpus might be issued
by this Court in vacation, and if so, that it was amot
wholesome to substitute an order for an old common-
law writ(a), which affords perhaps to the person brought
up, better security for his liberty than the process for
punishing disobedience of an order of the Chancellor.

(e) Ex parte Tomkinson, 10 Ves. 106.

The
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The reason of the common law courts not granting
the writ in vacation is, that there is no common law
court but in term time. On the question put to the
Judges at a former period (2), the majority were
of opinion that the Judges in the Courts of King’s
Bench or Common Pleas could not issue the writ in
vacation. On that occasion they did not refer to the
Chancellor, and for this reason, that his Court being not
a term court, but always open (0), therc seemed no
ground for saying that he can grant the writ in term
time and not in vacation.

Jenkes’s case was decided by ond of the ablest men
that cver sat in any court in this country. I have in
my possession an authentic copy of Lord Nottingham’s
manuscript reports, which belonged to the late Chief
Barvn Thompson, and 1 will see what is to be found
there ; but the modern text-books, and with reference to
more authorities than have been cited, maintain that the
Chancellor can issue the writ in vacation ; and though by
the statutes 16 Charles 1. ¢. 10., 31 Charles 2. ¢. 2. and
56 George 8. ¢. 100., the liberty of the subject appears
to be properly secured through all future times, it should
scem that there was a great defect in the law, if during the
long interval between mugna charta and the 81 Charles 2.,
the subject could not, in vacation, have obtained the writ.
My opinion, formed not on this occasion, is, that the
Chancellor has the power of granting a writ of Aabeas
corpus at common law in vacation. The writ under the
statute 81 Charles 2. c. 2. cannot be granted after neglect
of application during two terms; but the rights of the
subject under the one writ and under the other are very
different. Much better security is afforded by the last,
more particularly from the penalty of 500/ inflicted on

(=) In 1758. Fide post,p.60.  (h) Sce 6 Ves. 771. post, p. 21.
et seq. SN
2 judge

11

1818.
\’\,./
CrowLky’s

Case.

The Court of
Chancery is
always open.
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a judge denying the writ; a penalty to which he is liable
even i’ the denial proceeds on the most honest doubt.
According to the law and usage of England, the usage
constituting the law, at this day the Chancellor has a
right to issue this writ in vacation.

The Lorp CHANCFLLOR.

I have found in Lord Nottingham’s MSS., a state-
ment of Jenkes's case, which certainly deserves great ,
attention. It is as follows: ¢ July, 28 Car. 2. Francis
Jenkes, a prisoner in the Gatehouse by order of the
council-hoard, moved me at the. third seal for an /a-
beas corpus, upon the authority of 2 Inst. 53., where it
is said the subject hath remedy for his liberty in vacation
time by kabeas corpus out of Chancery, which is officina
Justilice, and always open. I directed Mr. Welldon his
counsel, who moved it, to move it again this day,
being the last seal, that in the mean time I might look
upon the book and consider of it ; which I did, and also
advised with the Judges. And now, upon the second
motion, I said my Lord Coke had indeed delivered such
an opinion there, and again 4 Insf. 81. But in neither
place had cited any one precedent of it, or authority for
it, except the book of 4 E. 4. (a), which goes no further
than to say, that when the term is adjourned, the Chan-
cery is not adjourned. "Which book is too weak a
foundation to build such an opinion upon; for though
the Chancery be gfficina justitie, and always open, for
the granting of writs returnable in other courts in term
time, yet no writs can be issued and made returnable
in Chancery on the Latin side in time of vacation, for

(@) The margin of the MS. ¢ 27 Year Book, 4 E. 1.”
contains the following reference,
2 the
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the Chancery is not open as a court of record to pro-
ceed in but in term time; and the prisoner doth not
pray a habeas corpus returnable next term, but imme-
diaté ; which cannot be, for many reasons, For, 1st.
Suppose the kabeas corpus obeyed and returned, yet
can no prisoner be bailed or discharged, till after the
return be filed, and no return can be filed in vacation,
because there is no Latin side to file it in. 2gly. If the
habeas corpus be disobeyed even to the pluries, yet the
attachment for that disobedience must be returnable
next term, and perhaps in some other court too, directly
parallel to the case of the prohibition-which my Lord
Coke puts in the same place, 4 Inst. %1., where he holds
that the Chancery may grant a prohibition in time of
vacation ; but if it be disobeyed, the attachment upon
that prohibition must be returnable next term, into the
Court of King’s Bench or Common Pleas. 3dly. For
indeed there is no precedent of any habeas corpus ad
subjiciendum made returiiable in Chancery in term time,
when perhaps it might be proceeded in, much less in
time of vacation. '4thly. Had the law warranted such a
proceeding, without doubt there would have been some
practice of it, for there was occasion for it in Chambers'
case (a), ‘who was committed in 4 Charles 1. in time of
vacation. 5thly. It is to be presumed that the stat.
17 Car. 1. cap. 14.,(b), would have taken some notice
of the Chancery, and have provided against the delays
of habeas corpus there as well as in other courts, if that
court had been proper for habeas corpus to issue from
it. (¢) 6thly. If the Chancery had any such standing

(a) Cro. Car. 133. 168.

(&) 16 Car. 1. c.10.

(¢) In the margin the follow-
ing mote occurs, * And it is to be
noted that the act for abbrevia-
tion of Michaelmas Term (d)
passed in this very session, to
which act the objection was
made, and was very aobyious, that

the prisoners in vacation would
lie a fortnight longer before they

could come to move for their

habeas corpus, so that the parlia.
ment could not choose but take
notice of the inconvenience, yet
provided not against it.”

(d) 16 Car. 1. ¢. 6.

power
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power in time of vacation, doubtless the whole vacatio
business of the Chancery would by this time havc been
nothing else but a gaol delivery for all England. 7thly.
And then the late bill which passed the House of Com-
mons for remedy of imprisonments in time of vaca-
tion (a), had been needless. Kor which reasons I did,
as the judges had before advised me, put it upon prece-
dents, without which they said it ought to be refused.

¢ The writ was not granted.

« A writ of mainprise appears to have been afterwards
applied for: it was not granted ; but in the beginning of
September following, he was discharged.” (5)

Lord Nottingham also states the circumstances of
another proceeding before him, not noticed in the
printed account. He says that a petition was presented
to him on the Monday morning, as he was on his way
to his coach, by certain London merc'hanls, who styled
themselves friends of Francis Jenkes, - setling forth that
Jenkes was a prisoner for a fact bailable, and that by
the ancient usage of the Chancery, on putting in bail, a
writ of mainprise ought to issue to deliver the party;
and the petitioners -offered themselves as bail; that
the petition was accompanied by precedents, cighteen
being stated of very ancient date; and that there came
also a forward attorney, who bronght a copy of Fitz-
herbert’s Nutura Brevium, and referred to page 250.
Lord Nottingham, remarking that this was a captious
application, for the prisoner did not complain, told the
petitiouers that on his humble petition he made no doubt
that his Majesty would order Jenkes to be bailed; that

(a)' See post,p.29 Nottingham’s MSS. by the Lord
(6) For the preceding copy of Chaucellor, the editor is indebt-
the statement read from Lord ed to his Lordship’s favor.

the
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the present was not a time to give a farther answer, and
that he would consider of it. On Wednesday following,
Lord Nottingham stated the matter to the king in
council; and considering that a subject of this nature

ought not to rest on his single judgment, the granting

or denying this writ being of great effect in his Ma-
jesty’s government, he prayed a refergnce to the Attor-
ney and Solicitor General. Lord Nottingham statés
what passed in council : the opinions of the judges were
ordered to be taken, and three or four pages of great

learning follow, in support of the opinion that the writ -

could not be granted, since the statute, 28 Edwurd
the Third, c.9. At length Jenkes was set at liberty,
the King intimating his pleasure to that effect. (2)

After such an account of Jenkes's case, of the authen-
ticity of which no doubt can be entertained, giving a
view of that decision very different from that which has
prevailed, it is nccessary to use great research in settling
the question. Lord Nottingham's distinction is, that
though the Court of Chancery is always open, it is not
always open as a court of record; the Latin side being
open in term only : but it would be impossible to account
for a great deal of what passes in this Court on that
distinction.

[ ] .

I shall not determine the question, without giving to
the bankrupt’s counsel an opportunity of commenting on
the ‘reasoning and authorities by which Lord Not-
tingham’s decision is supported. Lord Nottingham’s
objections are, that the Latin side .of the Court,
(by which I understand him to mean the petty bag,)
is not open in vacation; and the difficulty of attach-
ing pa.rties in vacation for disobedience to the writ.

(a) Fora farther account of Jenkes’s case, see post, p. 45—47.

I have
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I have directed inquiry into the proceedings in this
Court by habeas corpus, and also in discharge of bank-
rupts from commitments by the order of the Chancellor
on petition; for that has been done.. The usage, as far
as I can ascertain, is, that where the party is brought
up by kabeas corpus and discharged, the return is put
into the jailor’s hnnds as an authority for the discharge.
It is unfgrtunate *that the question is brought here,
when no fewer than six judges are in town, about the
power of every one of whom no doubt can exist.

The following passage from Chief Justice I¥ilmof’s
opinion. on the writ of kabeas corpus was read by
Mr. Rose.

“In" 2 Inst. 53. and 4 Inst. 81. 182. Lord Coke says,

% it ought to issue out of the Court of King’s Bench in
term time, and out of Chancery either in term time or
vacation,”  All writs, in supposition of law, do issue-in
theterm; and he might mean no more, than that judges
could not grant them by their own proper authority, as
separate and detached from the court, as they issue war-
rants. First, this was no judicial determination ; a mere
% prolatum,” which, as to the Court of Chancery, is
very doubtful. For no writ of kabeas corpus can be
found to have ever issued out of the Court of Cha.ncery,
except some returnable in the House of Lords. The
16 Car. 1. takes no notice’ of the Court of Chancery,
which it is most probable it would have done, if it
had been thought that the writ had issued out of that
Court in vacation. And the 81 Car. 2. seems to pro-
ceed upon a supposition, that it could not issue out of
the Court of Chancery, because the 10th section ex-
pressly
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pressly cmpowers the Court of Chanc®y to grant it,
which would have been unnecessary, if it could have

granted the writ before.” (e)

7%e Lorp ClIANCELLOR.

If the writ were issued under the statute ¢), after
the expiration of two terms, the bankrupt might reply
to the exception in the third section, that the omission
to niake an earlier application was not wilful.

.

I have found that, previously to the statute 5 Geo. 2.
¢. 80, the Chancellor disposed of commitments by com-
missioners by order (¢); but 1 cannot find any instance
after that act; though I sce nothing in that or the sub-
sequent acts to exclude such a power if it previously
existed,

With respect to Lord Notirgham's observation ou
the difliculty in the issue and return of a Aabeas cor-
Jus in vacation, by reason of the Latin side of this Court
not being then open, on the rescarches which 1 have
directed in that Latin side, nothing has been found
which throws any light on the subject; no return of this

writ or any other. °

Mr. Cullen, in support of the wnit,
Pi

Blackstone describes the writ of Zabeas corpus as “a
high prerogative writ, und therefore, by the common law,

(a) Opinions and Judgments  (8) 31 Car. 2. c. 2.
of Chicf Justice Wilmoth p. 100, te) Sec the instances, post.
101, p. 30. ct scq.
Vol. IL, .C issuing
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issuing out of@he Court of King’s Bench, not only ir
term-time, but also during the vacation, by a faf from
the Chief Justice, or any other of the judges, (a)

The Lorp CHANCELLOR.

1 am sure that Blackslone’s opinion was, that though
the law might be in a better state if the writ were issuable
in vacation, that point was extremely doubtful. The
best accoant of the writ of Zabeas corpus is to be found
in the opinions of the judges, given to the House of
Lords, on occasion of the bill for extending the provi-
sions of 31 Car. 2. c. 2., introduced in the time ol Chief
Justice ilmot. (&) The Court of King’s Bench had
always issued the writ in term-time; but it appeared, (1
speak from memory, for T have not been able to find the
papers,) that there had been a practice for the judges of
that Court to issue the writ in vacation. The Courts of
Common Pleas and Exchequer, being confined to civil
matters, never issued the writ till empowered by statute.
Many of the judges were of opinion that, at common
law, the judges of the Court of King's Bench had no
right to issue the writ in vacation; many thought that
they had acquired that rvight by practice. By the late
act () authority is given to all the judges to issue the
writ in vacation ; but had the question arisen some years
ago, unless this Court, as officira gustitice, had autho-
rity to issuc the writ, any of the *king’s subjects might
have lain in prison during the vacation.

Mur. Culien.

Blackstone supposes the writ to be issuable in vacation
by the judges of ibe Court of King’s Bench: he says, if
the writ ¢ issues in vacation, it is wsually returnable

{(«) 5 BI. Com 51, (b; Tide post,p. 60, ei seq.
(¢) 56 Geo. 3. ¢. 100
before
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béfore the judge himself who awarded it.” (a) Tt would
be most extraordinary, cousidering the nature of the
writ, designed asa summary mode of delivering the sub-
ject from imprisonment, while any judge of a court of
common law could issue it in vacation, to deny a like
authorityto the Lord Chancellor. No one ever doubted his
power to issuc a I{abeas Corpus returnable before himself,
though some of Lord Nottingham’s reasons go to that
extent; the only doubt is, whether he can exercise that
power in vacation. The doubt originates in the single
and anomalous case of Jenkes ; a case not only decided
under political circumstances, from the influence of which
it was scarcely possible for any judge to deliver his
mind, but, speaking with cvery respect to the memory
of Lord Nottingham, decided by a judge who was.him-
self a party. Irom the account of that case given in the
State T'rials, which is not inconsistent with Lord Not-
tingham's MSS., it appears that he took an active part
in the examination of Jenkes before the Privy Council,
and put to him several most pressing (uestions,
. L

TTe Lorp CHANCELLOR.

By whom is that account given? I have seen so
many accounts of proceedings before the Privy Council,
not containing a word of what really passed there, that,
without at present questoning the fact, I wish to know
the authority.

Mur. Cullen.

The statement purports to proceed from Jenkes’ friends.
1t remains, however, to consider the grounds of that
case. Had the reasons of Lard Nottingham been good,
it would have been unnecessary to refer his refusal to
the want of precedents. The doctrine which Lord Coke

() 3 Bl Com. 131.
C2 rested
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rested on constitutional grounds, Lord Nottingham con-
troverts by narrow, technical, special pleading objec-
tions, derived from the distinction of  the Latin and
English sides of the court, and the filing and rcturn of
writs,

The Year Book, 4 Edward 4., which Lord Notting~
ham sags, is too weak a foundation, going no further than
to say, that when the term is adjourned the Chancory
is not adjourned, will be found on examination a most
material authority. In Tyinity term, 1464, a pestilence
prevailing in Lopdon and the neighbourhood, the Courts
of King’s Bench, Common Pleas, and Exchequer were
adjourned to Mickuclinas 'Term, not by act of parliament
but by the King’s writ; a procecding by no means sin-
gular; many other instances occur in which the term
has been adjourned by the King(a), and it scems there-
fore that the adjournment of the term depends upon the
king’s pleasure.  The report states that the Judges of
the Commion Pleas having met in Court, caused the
King’s writ of adjournment to be read; the King’s
DBench was adjourned in like manner, and the Exche-
quer as to pleas of partics: but debtors to the King
were to account there as usual ; and the Book proceeds,
*“also the Chancery was not adjourncd, for the Chancery
is always open.” (b)) Why Lord*Nottingham should have’
declared this too weak a foundation, I know not. It fully
justifies the inference which Lord Coke deduces from it,
and in principle decides the question ; deciding that the
Court of Chancery doces not, like the other courts, depend
on the term, but is always open ; nor is there a pretence
for saying that these expressions, which are applied to
the whole Court, do not extend to the Latin side. That

(a) See Viner, Abr. Adjourn-  (8) 4 Ed. 4. fol. 20,21. Bro.
ment, A., Officina Brevium, 7. Abr. Bricf, 349. Jurisdiction, 74.
the
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the Clancellor sits at one place in term, and at another
in vacation, is an arrangement of mere convenience.
The statutes abbreviating the terms (a), show that the
Court of Chancery is not affected by the distinction of
term and vacation. The courts to which those acts
apply are described in them, as ¢ the high courts of re~
cord of our Sovereign Lord the King, holden at West-
minster, or c')tl'l’ér‘place or places at the assignment or
appointment of the King.” The Court of Chancery is
not holden at any place by the appointment of the
King, but follows the person of the individual having
the custody of the great seal. The correlative words,
term, and vacation, have no application to the Court of
Chancery, which knows no vacation.  Lord Notting-
ham’s objection, thercfore, that the writ cannot be re-
turned in vacation, because the Latin side of the Court
is not then open, is an assumption contrary both to the
authority of the text-writess cited, and to the fair inference
to be drawn from these statutes. Probably Lord Coke
and Sir Matthew Hgle, in concurrence, possess a better
claim to infallibility than Lord Nottingham alonc.

The second reason, that if the writ is disobeyed, the
attachment can be returnable only in term time, seems
answered by the same authorities.

L ]

The Lorp CHANCELLOR.

YOl.l will find, I believe, that, in suits in the petty
bag, which is the Latin side of the Court, these steps
can be taken only in term time. If an action were
brought there, a declaration could not be filed, or plea

(@) Trinity termis abbreviated chaelmas term by 16 Car. 1. ¢. 6.
by stat. 52 H.8. ¢. 21., and Mi- and 24 Geo. 9. c. 48.

Cs put
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put in, or issue joined, in vacation. (@) On these points

I will direct inquiry.

‘With reference to some of the

passages which you have cited, it may be material to
recollect, that Lord Coke took a conspicuous part in the
question relative to the antiquity of the equity side of
the Court of Chancery, warmly contending for its mo-

dern origin. (b)

{a) “ As this s a judg-
ment, and by the practice of
the Leity Bag no judgment
can be given but'in term
time, let it be drawn up the
next term.”  Lord Ilard-
wicke, Ex parte Armitage
and others, Amdl. <2Y6.
Some old authorities main-
tain, that, “ as to the law pro-
cecdings, the King's Bench
and Chancery are but one
court.” 10 £d.3.59. 2 Rolle,
Rep. 291. 849, cited by Sir
Robert Atkyns, Inquiry into
the Jurisdiction of the Chan-
cery, p. 4. A similar expres-
sion occurs in some accounts
of the argument and judg-
ment in Jeffreson v. Morion,
1 Sid. 436, 437. 1 Lev, 288,
1 Mod. 29. 2 Keb. 529. 584,
587. 608. 621. & Keb. 25.
31. 93. 129. 243. 2 Saund.
93.; See ILraser v. Lluyd,
Coop. 187. 19 Fes. 317.

In Bro. Abr. voc. Jurisdic-
tion, pl. 116, it is said,
¢« Nota que le Chauncery poct
escrier al major de Calyce,
et bre de crror tssera del

Mr.

Chauncery a Calyce de judg-
ment done la, et le Chavucery
poet lener ple sur scire facias
el auters liels bres quenx ap-
perteigne a eux, st bien extra
lerminum quam infra termi-
num.  Novell Nalura brevium
de Fitzh.”  The reference in
the margin to the Year Book
21 I1.7.33. scems applicable
only to writs of error directed
to Cnlais. This passage in
Brovke s cited by Crompton
on Courts, 42. a.

(6) The following  accu-
rate summary of this con-
troversy, so important in the
history of our equitable juris-
prudence, was prepared by
Mr. Lhrgrave for the Life of
Lord Chanccllor  Ellesmere,
published in Kippis's Biogra-
phic Britunaica, Somc addi-
tional references, supplied by
the Editor, arc placed be-
tween brackets s —

“ Whether the Chancery
canrclieve by subpeena aftera
judgment at law in the same
matter, was the chief point in
controversy between Lord

Chan-
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Mr. Cullen.

%

"The officers of the Petty Bag, may have accommodated
their practice to the periods of business in other courts :

if

Chancellor  Ellesmere and
Lord Chicf Justice Coke.
The latter resisted the equit-
able interpositions on various
occasions. In one case, the
King’s Bench, whilst he pre-
sided over it, made a judg-
ment absolute, and granted
cxvcution in spite of an in-
junction from Chancery. (a)
In another case, he, and the
other judges of the King's
Benceh, first bailed and after-
wards discharged one, who
had been conunitted for dis-
obedience to a decree in
Chancery, where that Court
interpoused after a fudgment
at law. () In a third casc.
where the defendant in Chan-
cery, having been committed
for contumacy in not answer-
ing, was brought by /fabeas
corpus  before the ¢ King's
Bench, Coke Lield w langnage,
which made it apparent, that
he would have gone the smne
length, if it had been clear
that the bill in Chancery was

() Cro. Jac. 535.

() Cro. Jac. 543, [Moor,838.
L Rolle, Rep. 111, 219, ¢ DBulstr,
501, For an account of the fraud
practised by the plaintiff at law,
which induced the Chancellor to
interfere, see Wilsow’s Life of
James bop. 94, 95.

4

for the same wmatter as the
judgment at law ; and in this
he was strongly seconded by
Judge Doderidget(c)  The
grounds on which Lord Ceke
thus procecded are stated by
himself, both in his third and
fourth Tustitutes. (@) Certain
also it is, that he did not act
without at least the colour
and semblance of precedents
and authorities in his favonr,
In the reign of Edward I'V.,
Hussey, Chiet Justice of the
King's Bench, avowed that,
if the party imprisoned by
Chancery in a like case re-"
quired it, he would have act-
ed on the same line of con-
duct. (¢) In the reign of
Henry VI, Siv Thomas
More, whilst he was Lord
Chancellor, joined the House
of" Lords in charging it as a
crime against Cardinal Mol-
sey, that he had examined
matters in Chancery after a
jndgment at law. (/) In the
’ even the most

(¢) 5 Bulstr. 115. [l Rolle,
Rep. 277 '

(d, 3 Inst. 122, and 4 Inst. 185.

(e) 22 1. 4. 57.

(f)3 Parl. Hist. 42. [1 New
Parl. ITist. 492—501. 4 Inst.
89.95.]

zealans
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if writs at;qto be returned in those courts, they must
be. made returnable in term, and that copvenience of

»

s arranges’

[

zealous advocates for the

- equitablejurisdictionof Chan-

cery disavowed the right to

" interfere after a judgment at

law, as is' evident from the
writings of the author of The
Doctor and Student. (a) In
the reign of Efizabeth, three
indictments of preemunire on
the statute of 27 Edw. 3. are
stated to have been found
against different persons for
obtaining subpeenas  after
judgment at law ; one in the

8 & 9 Elzz. whilst Sir Nicholas '

Bacon was Lord Keeper; a
second in 27 Eliz. whilst Sir

* Thomas Bromley held the

seals ; and a third in 30 Elix.,
in which last instance it is re-
presented that the Court of
King’s Bench, on exceptions
taken, decided that the case
was within the statute, though
they quashed the indictment

(a) [ Sec tke tract concerning
suits by subpoena, annexed to the
later editions of that dialogue,
and inserted in Hargrave's Law
Tracts, p. 321. et seq.]

(5) 3 Inst. 124.

(¢) Ibid. [And see Cary, Rep. 4.
2 Leon. 115. 116. 3 Leon. 18.
Dal. 81. Moor,916. 2 Brownl.
97, Godb. 241, 1 Rolle, Rep. 71,
72, 252. 2 Bulstr. 194, 284.
5 Bulstr. 118. 120. Cro. Car.
595, 596. Style. 27. Crompton

for mistake of a name. (b)
These cases are also said to
havebeenfollowed by another,
of the 89 & 40 Eliz. in which,
on a demurrer to a bill in
Chancery, after judgment at
law, there was a reference to
all the judges of England,
who are stated to have con-
curred in certifying that the
demurrer was good.  Sir
Moyle Finck’s case. (c) Whe-
ther the weight of authori-
ties, and of the reasoning in-
dependently of them, did,
on the whole, preponderate
for or against Lord Ceke, is a
point upon which it would be
rash to pronounce, without a
very close and accurate in-
vestigation. In the mean
time, it must be confessed,
that, without taking into ac-
count the high estimation of
the venerable Lord Elles-

on Court:, 41. b. A case in the
Common Pleas, 2 Car. 1., in op-
position to these authorities, pro-
poses the doctrine which "has
cventually prevailed. ¢ Si judg-
ment solet dome in un action al
contmon ley, le Chancellour ne poct
alter ou medle ove le judgment, .
mes il poet procede versus le pers
son pur corrupt conscience, quia
i prender advantage del ley en-
counter conscience.”  Littleton’s
Rep.57.)
, v mere’s
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making all writs returnable in term only, and suspend-

mng:

mere’s character, there is
seemingly great presumption
in favour of his side of the
controversy ; for it not only
terminated with a decision
against Lord Coke, but that
decision, notwithstanding va-
rious attempts to unhinge it,
still operates with full force.
The decision against Lord
Coke was in 1616, when the
Attorney-General Bacon, the
Solicitor-General, and the
King’s Serjeants, having cer-
tified in favour of Chancery
on a case referred to them by
the Crown, King James de-
clared his approbatign, and
issued a rule for direction of
Chancery accordingly. (a)
Nor was this the full extent
of Lord Ellesmere’s victory ;
for Lord Coke was called to
a severe account for his con-
duct in this strife about juris-

(a) [The proceedings on this
referente may be found in the
argument on the Jurisdiction of
the Court of Chancery, annexed
to the first volume of Reporis in
Chancery, (reprinted with cor-
rections, in 1 Collectanea Juri-
dica, 23. et seq., apd in Cary's
Reports, p. 165. cf seq.) and fur-
ther particulars of the. contro-
versy in Bacon’s Works, val. v.
p. 375, 585. 415. et seq. For some

diction, and found it conve«
nient to make a very humi-
liating submission. However,
it appears by the tifird Insti-
tute, that Lord Coke consi-
dered the victory as obtained-
by undue means, and did not
really relinquish his original:
notions on the subject. (b)
Such was the cffect of King
James’s decision in favour of
equitable jurisdiction, that
Lord Coke did not live to see
a revival of the attempts to
check it. But within a few
years after Lord Coke’s death,
the question of equitable ju-
risdiction was again stirred,
and, as it seems, not wholly

28§
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without success. In17 Cha.1.

it is reported to have been
agreed in the King’s Bench,
that a court of equity could
not relieve after judgment at
law. (¢) In 1655, the like

strietures on.the prerogative ex-

ercised by James in this instante,

see Sir Robert Atkyns, Inquiry
into the Jurisdiction of the Chan~
cery in Causes of Equity, p. 46.
47.] : ,

(5) 5 Inst. 125,

(¢) Marck's Rep. 185. [This
reference is incorrect; the casc
intended probably is p. 83
pl. 158., and see p. 54. pl s1.

" 15Car. 1.]
question

Case,
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ing proceedings during vacation: but in principle, this
Court, in all its functions, is equally open through every

period of the year. .

K}
A

Thc

question was moved against
the equitable jurisdiction of
the Exchequer, and a de-
murrer to a bill after judg-
ment at law was there allow-
ed. (a) In 1658, another
case was argued in the Ex-
chequer on the sdme point :
but no judgment appears to
have been given. (6) After the
Restoration there occurred
on this subject the two cases
following ;" namely, King v.
Standish (c), and King v.
Welby.(d) The former was
a case of demurrer on action
of premunire in the King’s
Bench. It began whilst
Kelynge was Chief Justice;
who, after argument, thought
it a fit case for adjournment
into the Exchequer Cham-
ber. (¢)  But, afterwards,
when Lord Hale was become
Chief Justice, he is-said to
have held that the case was
not within the statute of pre-
munire, on which nothing
farther ' was done in the
case. (f): Inthe latter case,

(@) Morel v., Douglas, 'Hardr.
25'

(8) Harris v. Colliton, Hardr.
120.

(¢) 2 Keb. 402. 661. 787. 1

. Mod, 59. 1 Sid. 463, 1 Lev. 241.

a judgment at law has been
pleaded to a bill in Chancery:

and, on the plea’s being over-
ruled, a prohibition was
moved for in the King's
Bench, when Lord Hale re-
commended that it should be
moved in Chancery to have
the plea set down again ; and
he said, that, if it should be
over-ruled again, then the
Court would considerwhether
a prohibition should be grant-
ed. (g) Thus rested the dis-
pute till 1695, when it was
once more revived by Sir
Robert Atkyns, who, almost
immediately after resigning
the office of Lord Chief Baron,
published an elaborate treatise
against the equitable jurisdic-
tion of Chancery, in which
he particularly insisted that it
coula not interpose after a
judgment atlaw. Thistreatise
he addressed to the Lords;
but, as far as appears‘at pre-
gent, neither this nor a sub-
sequent publication in 1699,
by Sir Robert on the Jurisdic-

(d) Sir Thomas Raym.
3 Keb. 221.

(e) 1 Mod. 61.

(/) 1 Lev. 243.

(g) T. Roym. 227.

227.

tion
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1

The third reason is most extraordinary as an assertion
of & fact, and, 8s an urgument, proves too much. Lord
Nottingham says, that he finds no precedent of an ka-
beas corpus ad subjiciendum returnable in Chancery in
term time, when perhaps it might be proceeded in, mueh
less in time of vacation. Could Lord Nottingham mean
that the Lord Chancellor never issued a kabeas corpus
returnable before himself in term time ? If notgthe pro-
position is nugatory, and to that extent it is quite unten-
able. Thg fourth objection is, that if the law warranted
such a proceeding, there would be some practice of it ;
for there was occasion for it in Chambers’ case, 'That
case is reported in Croke(a), but it does not justify the
observation. The reason that there was no application
to the Chancellor g that case is obvious. Chambers
having obtained’ * of habeas corpus in the King’s
Bench, the marshal returned that he was committed on
the 28th day of September. At that time Michaehnas
term began early in October. Considering, therefore,
that the interval befween his commitment and the com-
mencement of the term excceded not a few days, his
omission to apply to this Court for a writ in vacation
may well be explained without the supposition of a
defect of jurisdiction. There is a good general reason
also for forbearing to make the application to the Lord
Chancellor, which may account for that want of prece-

dents to which Lord Nottingham attaches so much im- .

vhoy .

(a) Cro. Car, 153. 168.

tion of the Peers, in which

after as before judgment,
be again inveighed against

has been ever since exercised

Chancery, produced the least
effect : on the contrary, the
jurisdiction of equity, as well

(2) [Some valuable strictures
on Sir Edward Coke's objections

to the antiquity of the equitable’

- without controversy or inter-

ruption.” (a)

jurisdiction of the Court of Chan-

cery may be found in Vooddc~

son’s Lecturcs, i, 176. et seq.]
portance
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portance. Commitments are commonly for criminal,
or, supposed criminal matter ; if the Lord Chancellor,
on the return of the writ, found that the party was com-

‘mitted for a bailable offence, he could not discharge

him, and bail could be taken only in the other court;
the Chancellor being unable to proceed in a criminal
matter, the return must be made in the King’s Bench.
The practice of applying to that Court, therefore, be-
came almost universal ; nor could any benefit in such
cases be obtained by an application to the Lord Ckan~
cellor in vacation. ‘

Lord Nottingham then refers to the statute 17 Car. 1.
c. 14., meaning 16 Car. 1. c. 10. (a), and argues that
that statute would have provided for delays in granting
the writ in Chancery, as well as infillBer courts, if this
court had been competent to grant it.” But the object of
that act was the abolition of the Court of Star-Chamber ;
and the provision for issuing a writ of habeas corpus was
merely incidental, and confined to cases of commitment
by the order of any court pretending a like jurisdiction ;
for those cases it provides against delay in the remedy by
writ to be obtained from the King’s Bench or Common
Pleas. The jurisdiction of particular courts was not in
question. The sixth reason is, that if the Chancery
had any such standing power in time of vacation, doubt-
less the whole vacation business of the Chancery would
by this time have been nothing else than a gaol-delivery
for all England. Considering the nature of the commit-
ments at that time, namely, for insolent speeches before
the council, and turbulent speeches at Guildhall, charges
of which the Chancellor could take no cognizance, this
apprehension seems rather gratuitous.  Of the bill which
had then rccently passed the House of Commons, and

(@) See sect. 8.
stands
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" stands as a seventh reason, I know nothing. (a) The
observation in ‘the margin, that the act for the abbre-
viation of Michaelmas Term passed in that very session,
to which act the objection was made, that the prisoner
would lie a fortnight longer in vacation, applies to those
persons only who had recourse to courts of common
law. It was true that an application to the Court of
King’s Bench would be delayed; and that obJectxon
exists, although the Chanccllor is competent to issue the
writ in vacation.

Considering, therefore, the situation of the judge, and
the reasons which he assigns, no authority can be as-
cribed to this decision. *The principal ground on which,
as Lord Nottingham says, he was advised to put it, name-
ly, the want of pre(.edents, was a mere pretence, and most
untrue; and the conclusion is expressly contradicted
by the opinions of Lord Coke and Sir Mathew Hale,
adopted by subsequent text writers. (6)

In the presentinstance, the bankrupt was committed
four days after the term began; this therefore is not a
case of commitment in vacation, within the statute ; and
the writ, if issuable at all, can be issued only at common
law.

The Lord Chancellor having read an entry of the re-
sult of an application to Lord Loughborough in 1797, in

(a) Lord Nattingham probably
referred to the Aabeas corpus act,
which originally passed the House
of Commons in 1674, (New Par-
lizmentary History, v. 4. p. 665.)
though it did not receive theroyal
assent till 1679, (Id. p. 1148.)

(%) Bac. 4br. Hab. Corpus B.

Com. Dig. Hab. Corpus A. In
Shephard’s  Abridgment, it is
stated that the Latin or legal part
of the court of Chancery “con-
sists in the granting of writs of
habeas corpus, which no other
court can grant in vacation time,”
&e.. Voce Court, part I. p. 464.

Nowlan’s
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Nowlan’s case, in which the discharge of the bankrupt
was refused, Lord Loughborough expressing an opinion
that he had no jurisdiction (e); proeeeded thus :

Speaking with great deference to Lord Loighborough,
it appears to me that this reasoning is wrong. I find
that it was the practice before the statute 5 Geo. 2. c. 30.,
for the Lord Chancellor to discharge prisoners under
commitmeht from commissioners of bankrupt, by order ;
and it seems clear that that act has not deprived this
court of the authority which it then possessed. It is to
be observed also, that the application in Nowlan’s case
was within two terms after the comnmitment; and the
Lord Chancellor therefore should ‘not have stated that
the only mode of obtaining the prisoner’s discharge was
by application to a common-law judge. I think that
that must have heen the mistake of the person who sat
under the Lord Chancellor.

" This Court has, in several instances, on petition,
ordered the discharge of persons committed by the
commissioners ; sometimes ordering the commissioners
to discharge him, sometimes the jailer, passing over the
commissioners.

The instances, however, are not numerous. One of
the earliest is Ex parte James in 1719. (b) In Ex parte

(¢) On diligent scarch in the
office of the secretary of bank-
rupts, this entry has mnot been
found.”

(3) 1 P. W.¢610. For copics
of the cntries in this and the fol-
lowing cases the Editor is in-
debted to the obliging attention
of Mr. Pensam ; — * Lord Chan-

cellor Parker. 21 July, 1719. Ea
parte James. — Wife committed
by commissioners for refusing to
prove her husband a bankrupt.
Lord Chancellor said he knew of
no law.to compel a wife so to do,
and ordered the jailer forthwith
t6 discharge her from the com-
missioners’ warrant.”,

Ling-
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Lingood (a), on the petition of a bankrupt committed
by onc of the common-law judges on the certificate of

mons (b), Lord. Hardwzcke said, ¢ It is an entire new
question, and quitc a new case; and therefore’ at the
first opening of it I had a great doubt, whether I could
properly dctermine the legality of the commitment, as
a habeas corpus might have been sued out, and have
been decided by the jndges of the common law:;phich
is the rcady way. But I do remember a case of John

Ward, before Lord Chancellor King, not unlike the pre--

sent, where he determined a commitment by commis-
sioners of bankrupt to be justifiable, after he had taken
some time to consider of it.” :

A like practice occurred in Ex parts Brailsford, 18th
Octobery 1725 (¢), and in the bankruptcy of Thomas
Mace, in September and December, 1728. (d) ‘

' - Mr. Cul-
(a) 1 dth. 240.  Sce p. 242. () 5 Geo. 2. c. 50. 5.14,

(c) Lord CHANCELLOR.
covery of his estate and ef-

upon oath, touching the dis-

Decimo tertio die Octobris,
1725, ex parte Thomas
Brailsford et Robti Cas-
tell et Johi Rogers.

Whereas.” leomas DBrails-

Jord did, on the 11th day of
August last past, prefer his
petition to me, thereby set-
ting forth, that a commigsion
of bankruptcy issued against
him the 4th day of February,
1722, directed to sundry
commissioners thereinnamed;
that the petitioner was seve-.
ral times examined by them

fects, and made a full disco-
very thereof, and delivereéd
up the same, and that the
petitionér apprehended he

‘had complied in every re-

spéct, to the satisfaction of
the said commissionérs, yet
the commissioners did, by
their warrant dated ‘Tth of
May, 1723, commit the peti-
tioner to the prisolt of the
Fleet, there to remain till the
petitioner submitted to be
examined, and there the pe-
titioner hath ever since been

(d) See note, p.‘és.‘

a close
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1818. Mr. Cullen. '
m It was undersfood that your Lordship in Taylor’s
Caise. case(a), had decided that a bankrupt under commit-

ment

+ (a) 8 Ves. 328., and see Ex
parte Tomkinson, 10 Ves. 106.

"a close prisoner ; that the
© petitionet was always ready
to be further examined, as
theé said commissioners should
require, and of such his sub-
mission and readiness gave

notice to the said commis-

sioners, and particularly by
a letter dated 5th Maxrck last,
but the said commissioners
- not taking any notice thercof,
the petitioner applied by his
petition to the late lords com-
missioners for the custody of
the great seal, praying their
lordships to direct the said
commissioners, by some short
day, to further examine the
petitioner, and thereupon
- discharge the petitioner from
his imprisonment, unless they
should see good cause to the
contrary, to be by them cer-
tified in writing to their lord-
ships ; upon hcaring of which
petition, on the 7th ‘of April
last, their lordships ordered,
‘that the commissioners or the
.major part of them, upon ap-
plication to be made to them
on behalf of the petitioner
and notice of the said order,
should appoint a time and
place of meecting for the fur-
ther examination of the pc-

Exr gparte Hiams, 18 Ves. 23,

titioner, of which notice was
to be given in the Londor
Gazette, which was accord-
ingly given, and appointed to
be on the 5th day of May
last, upon which day the
commissioners adjourned the
petitioner’s further examin-
ation to the 7th of the samc
month, at which time the
commissioners further cxa-
mined the petitioner, and
again adjourned to the 11th
of May, when the commis-
sioners finished the petition.
er’s examination; and the
petitioner, after having been
examined, entrcated the said
comnnissioners to release him
from his confinement; where-
upon the commissioners as-
sured the petitioner they were
ready so to do if thc assignecs
thought fit ; and that the pe-
titioner then represented to
the commissioners, how hard
it was that he should suffer
imprisonment, notwithstand-
ing he had fairly answered
all the questions that had
been propounded to him; and
the commissioners thereto
replied, they believed he had
not concealed a groat from
his creditors, and did not

make
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ment for not answering, could not be discharged on pe-

tition, but must obtain a writ of /Aabeas corpus.

That
rule

make any objection whatso-
ever against the petitioner’s
behaviour or examination, or
that they werc the lcast dis-
satisfied therein, but ordered
the petitioner to withdraw,
and after some short time the
petitioner was again called
in before the suid commis-
sioners, and then he was told
by the suid commissioners,
that they could not release
the petitioner, but that he
must have a little paticnce,
or to that effect, and express-
ed themsclves sorry for the
il state of health the peti-
tioner was then in, and which
(as the petitioner helieved)
was occasioned by his con-
finement ; that the petitioner
had, ever since the 7th of
Muy, 1723, been confined
within the walls of the said
prison, and was thereby re-
duced to a Janguishing state
of health, and without my
interposition was like to be a
prisoncr for life, which was
in danger of being shortened
by such his imprisonment ;
the petitioner therefore pray-
ed that T would order the
said commissioncrs to  dis-
cbarge the petitioner from
hig said imprisonment, or that
I Would make such order as
Vor. II.

to me should scem meet.
Whereupon 1 ordered all par-
ties concerned, or theiragents,
to attend me on the matter
of the said petition,® the then
next day of petitions, where-
of notice was forthwith to be
given; and whereas Robert
Cuastell and Jokn Rogers, as-
signees of the cstate and ef-
fects of Thomas Brailsford,
a bankrupt, and Semuel
Clark, Benjamin Bond, Wil-
liam Parkin, John Robinson,
Samuel Prune, and Joseph
Huall, creditors of the said
bankrupt, did on the said 11th
day of August last past, pre-
{er their petition to me, there-
by setting forth, that upon
the 4th of February, 1722,
a commyssion of bankruptey
was awarded against the said
T'homas Brailsford, and the
said Brailsford was several
times examined before the
nagjor part of the commis-
sioners in the said commission
named ; that it appeared upon
such examinations that all
the bankrupts estate and ef-
fects whatsoever had been,
upon the 3d and 4th of Janu-
ary preceding the said com-
mission, assigned unto Mr.
George Drailsford and Mrs.
Jane Perkins, two of his near
D relations,
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rule is consistent with Lord Loughborough’s decision i

Exr parte Nowlan.

relations, and that on the
10th of October 1722, an ac-
count was stated between
the said Thomas and George,
and the Balance thercof was
the sum of 1000/, to the said
George Brailsford, and that
on said 10th of October 1722,
the said Thomas gave George
his bond for payméent of the
said 1000., at the end of 6
or 12 months after the date
thereof, and that beforc the
time the said money became
due on the said bond, the said
Thomas confessed ajudgment
for 1000/ on a mnduatus to
the said Gegroe Brailsford,
but the said George never
delivered up or any ways
cancelled the sqid bond, and
shat at the said time, the said
Lhomas assigred over several
debts, and the lease of his
beuse, to the sawt Geo ge,
without anv defeazance on
the pait of the said George
Brailsford; but i dud not ap-
pear by the books of the
said bashrupt, that the s
of 1un0/. or any such sum
was due from the said Tho-
mas to the said George Brails-
ford ; that the commissioners
examined the said Thomas
Erailsford touching the dis-
position of a sum of 1600/

The question, however, is not ma-

terial

which he had received of the
petitioner Rogers at one time,
and about several other of
his cffects, of which he giving
no satisfactory account, the
commissioners connuitted him
close prisoner to the Fleet :
and upon the said bankrupt's
application to the late Lord
Chancellor, in July, 1724,
to be discharged from such
commitment and to have his
certiticate allowed, his lord-
ship, upon examination of the
matter, approved of the com-
missioners’ proceedings, and
utterly refused toellow hiscer -
tificate, or to discharge him
from the commitment; in the
meantime, the petitioners,(the
assignees,) filed theirbillin this
court apainst the said George
and Thumas, to be relieved
against such judgment and as-
signments, and prayed a disco-
zery When the bond for 10004,
given by Thomes to George
was payable, and to come to a
fair account with the petition.-
ers, to which bill the defend-
ants George and 7homas put in
their answer ; and upon hear-
ing counsel onbill and answer,
the court granted an injunc-
tion to stay the defendant
George's procecdings on his
said judgment, and ordered

the
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terial to the present case, the bankrupt being brought

before the Court by writ of habeas corpus.

The

the monies which the goods
taken in cxecution amounted
to, to be brought into court,
where it remains ; on the 8th
of December last the cause
came on to be heard before
the then Lord Chancellor,
who, as the petitioner ap-
prehended, was fully of opi-
nion that i’ such bond was
not payable till after the
warrant of attorney and exe-
cution taken by the sad
George, (which by the bank-
rupt's depositions appeared it
was not,) that the said judg-
ment and assighments were
fraudulent, and sughts to be
set aside, and that it did not
appear that the said balance
of 10007, was really due to the
said George Brailsford, and
thercfore divected the master,
to whom the cause was rgfer-
red, to ook into the accounts
between the said Thomas and
George, and inquire into the
said bond, from the said
Thomas, for paymentof' 16004,
to the said Georgr, and to
state when the said 1000/
was made payable, whether
before or after the warrant of
attorney to confess judgment
from defendant 7homas to
the defendant George, and
that both sides shouid be

D 2

examined on interrogatories,
as by the said decree might
appear ; in April lastgthe said
Thomas Brailsford petitioned
the Lords Commissioners, in
order to his discharge, and to
be further examined before
the said commissioners, which
examination their Lordships
granted, and ordered that, at
such his exammation, he
should have the sight of all
his books and papers of ac-
counts, and his depositions,
before he gave in such his
second examination ; on the
7th of May last the commis-
sioners attended him again
with all his books, papers, and
his former depositions, and
then shewed him the deposi-
tions of said George Brails-

Jord, on the 7th of May

1743,

which related to the
tune of payment of the said
bond to the said George, and
to the assignment of his ef-
feets, and asked whether he
could recollect any thing
that varied {rom thosc depo-
sitions ; and the said Zhomas
thereupon carclully perused
the said depositions, and
swore that such depositions
were just and true as to every
particular, and declared that
he could not depart from

such
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.

Since I was last here, 1 have spent many hours in

rescarches on this question.

such depositions, nor give
any other answer to the
said questions; that the peti-
tioners, the assignees, on the
28th of May last, filed inter-
rogatorics in this Court for
the examination of the said
Thomas Brailsford, pursuant
to the said decree, some of
which were to the same cffect
with the questions asked him
before the cominissioners, a
copy of whicli interrogatorics
was carried tc him the same
day, and all his books which
related to his examination,
and au exact copy ot his de-
positions which werc given
hefore the commissioners, was
left with him the same time
for his examination, and the
said Thomas declued again
that he had no turther ocea-
sion for his books, for that l.¢
had fully perused them, and
that he would send his ex-
amination to a gentleman of
credit at the bar to sign, and
that it should be forthwith
put in; that notwithstanding
several applications had been
made to the bankrupt, and
several summons taken out
before a mastcr to whom the
cause stood referred, the said
thomas Brailsford had not
put in Lis examination, nor

I have not yet arrived at
the

were the petitioners as they
could find, likely to have the
same; the petitioners upon in-
quiry found that such examin-
ation of the said Thomus
Braisford is prevented by
the said defendant George,
and has rcason to suspect
that the said George or his
agents were endeavouring to
persuade the said Thomas
Brailsford, on his said cx-
amination, to conceal the
truth of the said transactions,
and that in case the said
Thomas should be discharged
from his commitment, neither
any ¢xamination at all, or at
least an insaflicienr one would
be put in by the said 1homas
Rirailsford ; that the said
Thomas Brailsford was great-
ly under the influence of the
sai] George, and the greatest
part of the money received by
the said Thomas of the peti-
tioners was to pay Dbills of
exchange, to the payment
whercot the said George, and
his partner at Oporlo, would
otherwise have heen liable,
and was received of the peti-
tioners by bills drawn by the
said Thomas Drailsford on
the said George, and his part-
ner at Oporto, and was, in-
decd, a contrivance of the

»aid
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the end of them, but I will now dispose of it, so far as
to explain the real state of Jenkes's case, which secms

to me not to have been fully understood.

siid George to get his own
bills puidwith the petitioner’s,
money. That the petitioners
have been at a gréat expence
in bringing and prosecuting
the said suit, and hoped they
should succeed, and that a
fair examination, (if the same
could be had from the said
bankrupt,) would contribute
thereto, but could not expect
the same so long as he was
under the influence and di-
rection of the said George
and his solicitor, and his cx-
amination was to be drawn
for them and for their inte-
rest 3 they, thcrcf'ore,. prayed
that the said bankrupt might
be brought up and examined
wivd voce on the said interro-
gatorics, betore the said mas-
ter, and that the said bank-
rupt might not be discharged
till he had put in a flll ex-
amination to the said inter-
rogatories ; and in case he
should refuse to put in any
answer thereto, that the peti-
tioners might make usc of his

said dcpositions instead of

such his examination; or that
1 would make such otherorder
as 1 should think fit : Where-
upon Tordered all parties con-
cerned, or their agents, to at-

D3

It

tend me on the matter of the
suid last-mentioned petition,
the then next day of petition,
at which time I had @ippointed
the petition of the said bank-
rupt to be heard, whereof
notice was forthwith to be
given :  Now this present
13th day®of October, 1725,
both the said petitions com-
ing on to be heard together,
upon hearing of Mr. Solicitor-
General, Mr. Lutwyche and
Mr. Green, of counsel for the
said  Thomas Brailsford the
bankrupt, and of Mr. Attor-
ney-General and Mr. Talbot,
of counsel for the said Leobert
Custell and John Rogers, and
also of Mr, Dowsc ouc of the
commissioners in the said
‘commission, and who signed
the said warrant of comumit-
ment, and what was alleged
on both sides, I do order,
that the conmnissioners in the
said commission of bankrupt
named, do discharge the said
Thomas Brailsford from their
said commitment to the pri-
son of the Fleet, and by con-
sent of the said counsel for
the said T%omas Brailsford,
I do further order, that at
the charges of the said peti-
tioners the assignees, he the
said

1818.
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1t is a circumstance material to be recollected, that Sir
Mathew Hale, who adopts Lord Coke’s doctrine, (and in

said Thomas Brailsford the
bankrupt, do attend the Mas-
ter to whom the afore-men-
tioned capse stands referred,
and be c¢xamined vivd voce to
the interrogatories filed in
pursuance of the decree in
the said causc.

Wixa, Chancellor.

{(6) Lord Chuncellur Kixc.
September Tthy 1728.
Ee Thomas Mace.
Bankrupt's  petition
sented smme day, stating that
onth  November, 1726,
corumission had issced agunst
petitioner, anl petitioner’s
conformity ; that on Sd 7%-

pre-

on

bruary, 1727, potitioner was
taken
ers’ warrant ot that date, on
suspicion of concealment of
his effects, and for prevari-
cating in his examination, as
the warrant did mention, and
wade a close prisoner in the
King's Benek, and had so re-
mained cver since, stating
also his great distress, and
that no prosecution or pro-
ceeding whatever had been
had against him respecting
such concealment; and pray-
ing that a short day may be
appointed for the commission-
ors to tahe his ¢xaminuation in

up o comission-

such

prison, in order tuv his dis-
charge.

Lord Chancellor ordered.
that the commissioners
should forthwith appoint
a time 1o mcet and fure
ther examine the peti-
tioner, and reasonable
notice should be given
to the assignees 5 and if
upon such further exam-
ination, the commission-

gshould be satisfied
that the petiticuer had
made a full discovery,
then they were to dis-
charge him out of cus-

ors

tody, so w that he might
not. be detained therein
upen secount of the oft
fences {or which they
committed him,

Lo id Chancellor ¥Wisg.

December, 1788,
Lo saild Thowas Alace.

Fuarther petition of said
Thomas Muce,
order on bix former petition;;
that the petitioncs had cuused
the said three acting commis-
sioners to be served with the
said order, and had applied
to them for a meeting, which
they did refuse to appoint,
alleging their power was de-
termined by the demise of his
late majesty; petitioner’s ere-
ditor-

stating  the
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sach a manner as to show that that part at least of his
work cannot be justly characterised as a loose note (@), for
ke takes a distinction which Co/e had not taken, and must
be considered as having applied his great judicial mind
to the subject,) Sir Mathew Hale, 1 say, retired from the
office of Chief Justice, in 1675, and died in 1676. (b)
The dates arc important in this way; Lord Nottingham in
Jenkes's case, argues on the statute 16 Car. 1. jthat the
Court of Chancery could not have power to grant.the
writ at common law, because no provision has been
made as to this court in that statute ; but it is clear that
Lord Hale, who left his work transcribed for publica-
ton after his death, and there cxpressly states that the
Chancery has the power of issuing a writ of habeas cor-
pus in the vacation as well as in the term, must have
known the statute of 16 Car. 1., and could have seen
no objection arising from it against that doctrine.

Biackstone, in his Commentaries () has given the his-
vory of the writ of habeas corpus ad subyiciendum, per-
His

words are (d), * but the great and cfficacious writ, in
b

° - .
haps not altogether with his usual accuracy.

all manner of illegal confinement, is that of Aabeas

(e) Wamols Opinions, p. 100.

(6) Emlyn’s Preface to Hale’s Pleas of the Crown.
(¢) Vol.iii. p.131. etsnq.

(d) 5 Comm. 151.

ditors hal not thought fit to
renew the said conunission,
nor, as the petitioner did be-
lieve, ever would, and peti-
tioner submitted he had been
sufficiently punished by two
years’ imprisonment; and
praying or relief and dis-
charge out of custody. Upon
seading  said petition, and

D

hearing counsel, and reading
the aftidavit of Thomas Chat-
ty, as also said former order,
Lord Chancellor ordered
that the petitioner be
discharged out of said
prison, so far as le is
therein detained by vir-
tue of said commission-
ers’ warlant,

LTS
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corpus ad subjiciendum, directed to the person detain-
ing another, and commanding him to produce the
body of the prisoner, with the day and cause of his
caption and detention, ad faciendwm, subjiciendum, et
recipiendum, to do, submit to, and receive whatsoever
the judge or court awarding snch writ shall consider in
that behalf” It is very material to the jurisdiction of
this cours, to recollect in how many cases it issues the
writ, with reference to infants and to lunatics, concern-
ing which scarcely any notice is taken in any of our
books, except books of practice.

Blackstone then states this to be, ¢ a high prerogative
writ, and therefore by the common law issuing out of
the Court of King’s Bench, not only in term time, but
also during the vacation, by a fuw from the Chict Justice
or any other of the Judges, and running into all parts of
the king’s deminions: for the king is at all times en-
titled to have an account, why the liberty of any of his
subjects is restrained, wherever that restraint may be
inflicted.”  If the account of Jenkes’s case published by
persons who denoininate themsclves his friends is cor-
rect, it would appear that a previous application had been
made to Chiel Justice f2aingford for a writ of Zabeas
corpus, in the vacation, and that he had vefused it. («)
That representation is not confirn.ed by Lord Notting-
ham’s statcment.

Blackstone proceeds, ¢ if the wit issucs in vacation,
it is usually returnable bLefore the Judge himself who
awarded it, and he proceeds by himselt thercon un-
less the term should intervene, and then it may be
returned in court.” If this is applied to the practice
of the King’s Bench, subsequent to 31 Car. 2., it is
accurate; that is, supposing the opinion of the Judges

(a) 6 Howells State ‘Trials, 1195, 1196,
' delivered



CASES IN CHANCERY.

delivered in 1758 () to be correct, that the justices of
that court could issue the writ in the vacatiou,

Blackstone continues, ¢ indeed, if the party were pri-
vileged in the Courts of Common Pleas and Exchequer,
as being (or supposed to be) an oflicer or suitor of the
Court, an habeas corpus ad suljiciendum might also by
common law have been awarded from thence, and, if
the cause of imprisonment were palpably illegal, they
might have discharged him; but if he were conumitted
for any criminal matter, they could only have remanded
him, or taken bail for his appearange in the Court of
King’s Bench, which occasioned the Common Pleas for
some time to discountenance such applications:” that is,
to discountenance such applications even in the case of
privileged persons; ¢ but since the mention of the
King*s Bench and Common Pleas, as co-ordinate in this
jurisdiction, by statute 16 Car. 1. c. 10. it hath been
holden, that cvery subject of the kingdom is equally
entitled to the benefit of the common-law writ, in cither
of those courts, af his option.” That doctrine is very
remarkable; for the statute 16 Car. 1. gives no jurisdic-
tion to the judges of the Conumon Pleas to issue a writ of
Jrabeas corpus, except in cases there mentioned ; but then,
by a construction in favor of the liberty of the subject,
they have granted #he writ in other cases; and have
inferred from a statute giving to them power in certain
specified instances, that they possess a general power to
issue the writ, though applied for by persons not privi-
leged; a very material observation as to the supposed
operation of the statute 16 Car. 1. to work a negative on
the proposition that this Court can issue the writ in
vacation.

Blackstone subjoins,_ ¢ it has also been said, and by

ta) Vide post, p. o0, ¢f seq.
verv
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very respectable authorities, that the like Zabeas corpus
may issue out of the Court of Chancery in vacation :
but, upon the famous application to Lord Nottingham
by Jenkes, notwithstanding the most diligent searches,
no precedent could be found where the Chancellor had
issued such a writ in vacation, and therefore his Lord-
ship refused it.” I observe on this passage, that in sub-
stance it s true, but that the refusal rested on reasons
beyond the mere want of precedent.

‘Why, on that occasion, the search was confined to
precedents of writs of habeas corpus issued in vacation, if
there is foundation for so many doubts as have been
expressed, whether the Lord Chancellor has power to
issue the writ in term time, it is not easy to explain. If
well directed towards the object of inquiry, the search
would have been instituted to ascertain in what instances
this Court had, as well as in what it had not, issued the
writ, for the purpose of collecting the principle on which
it was issued, and of discovering what was the defect of
power in the particular case in which application for the
writ was made.

Blaclsione then states the ground on which the stat.
21 Car. 2. passed.  “ In the case of Jenkes, before al-
luded to, who in 1676 was committed by the King in
council for a turbulent speech at Guildhall,” (if we are
to collect what the offence of Jenkes was from matter to
be found in the warrant, (¢) I doubt whether Blackstone
has correctly put this in his text,) “new shifts and devises
were made use of to prevent his enlargement by law;
the Chief Justice (as well as the Chancellor) declining to
award a writ of habeas corpus ad subjicicndum in vaca-
tion, though at last he thought proper to award the
usual writs ad deliberandum, &c. whereby the prisoner
was discharged at the Old Bailey.” (h)

L}
b Howdls State Frial 1105 hon Bl Coin 154,
1% Accordsy
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According to this you would suppose that there had
been an application in the vacation, not only to the Lord
Chancellor, but to the Chief Justice, for a writ of habeas
corpus ad subjiciendum, that they had refused it, and that
a writ ad deliberandum had heen afterwards issued, and
that he was then discharged.

The account in the State Trials, purportigg to be
published by Jenkes's friends, 1 suppose accurate as to
the particulars which I shall mention. It states his
speech, and the charge by the King in council, which
according to this statement was founded on affidavits,
the substance of which is also stated. Then follows a
dialogue (a) adverting to the distinction now very well
known, that the Common Hall is not a court, except for
the purposes for which it is made a court by charter; a
distinction which has introduced tic custons of the King
receiving addresses from the Common Hall in person
on his throne, and the House of” Lords receiving a peti-
tion from the same body only as the petition of the indi-
viduals who signed®it.  Jenkes is then committed by a
warrant, the words of which are given.

The statute of 16 Car. 1. c¢. 10. having been passed
before this commitment, and having given to the Judges
of the King’s Beneh and Common Pleas a right to
issue the writ of Adabeas corpus in cases therein men-
tioned, (and I should think this case one of them, because
the act is expressly made to apply to commitments by
the King and others in person in his council,) in the
then state of the law, a subject committed for what is
here represented, (on which I shail make no comment,
except that the commitment was of such a nature, that
vne should wish to find in the law a power to examing

(@) 6 Howel!s State Trials, 1193,
its
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its propriety,) it being clear that under that act of Car. 1.,
the Courts of King’s Bench and Common Pleas could
not issue the writ in vacation, was altogether without
remedy, unless the Chancellor, being applied to, could
issue the writ in vacation, and make it returnable not
immediate, supposing him to have issued it for the pur-
pose not of giving immediate relief, but of sccuring to
himself, if he knows the distinction of term, or to some
other court, in term, the means of deciding whether the
commitment was proper.

This case of Jenkes has been so often mentioned, that
it becomes material to have a statement of it, which can-
not be doubted.  In what I consider an authentic copy
of Lord Nottingham’s Manuscripts, I have found a full
account, entered by himself, of all these proceedings. («)
Lord Nottingham has not given exactly the same account
of what he said as this printed book (), but in effect it
amounts to the same. Speaking with all deference and
respect to this great man, 1 cannot agree that the pas-
sage in the Year Book (¢), is of no consequence; be-
cause the proposition that when the courts of common
law are adjourned the Chancery is not adjourned, at
least raises the question, Can the Chancery grant the
writ in term time, and if then, why not in the vacation ?
If you are to say there is a reason why this Court can
grant it in term time, &nd not m vacation, the doctrine
that the Court is not adjourned in vacation is applicable
to that distinction ; and I therefore cannot accede to

@) The Lord Chancellor here  est foufs foils overf. 4 Ed. 4. 22.”°
()

read the passage inserted, ante
p. 12

(&) The State Trials.

(c) 4 Ed.4. “ Quant adjurne-
ment de terme est, le Chaunceric
fie sera 1’(“' ﬂlU{l"llt’, car cco conr

19

(23, 21.) “car home poit aver pro-
ces horsde ceo courl a ascun
temps, et le Chancelor hors de
terme poit oier causes la.”’ Cromp-
ton on Courts, 41. b, 42. a, ante,
p. 0.

Lord
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Lord Nottingham’s description of this passage as too
weak a foundation to build on.

Lord Nottingham then relates a proceeding, or rather
circumstances of another proceeding before him (a),
which circumstances are not noticed in the printed ac-
count. All the precedents mentioned are very an-
cient, and very remotc from the day on whick this hap-
pened. It appears from the printed case, that this
gentleman and his friends intimated to Lord Nottingham,
and no one can blame them for the intimation, that they
were applying, not to know on what petition the king of
his grace might have discharged the prisoner, but for
the writ to which he was entitled in order to his dis-
charge by right, not by favour; and Lord Nottingham
scems to have been a good deal distressed by the
application. How the authors of the statement in the
State Trials got at what passed in the Privy Council
1 know not. The result of what occurred afterwards,
as far as I am at liberty to state it is, that some of the
Lords thought that the Lord Chancellor had no right
to ask their opinion on such a subject, but ought to ad-
vise them ; and it ends in a resolution that the opinion
of the Judges should be taken on their return from the
circuits. There follows a large collection of cases in
which, in old time,ethe writ of mainprize had issued ;
with a very learned statement’ of Lord Nottingham’s
opinion, that the right to the writ had been abolished
by a subsequent statute. ()

T observe that in the State Trials this is described as a
very singular case, because the Lord Chancellor re-
fused to bail Jenkes in one instance for want of prece-
dents, and in another against a multitude of precedents.
Lord Nottingham explains that, by the observation that

(a) Sce ante, p.14.7 (b)) 28 Ed. 5. e.9. Vide post, p.85. ¢! seq.
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in' the last instance, the right to the writ was taken
away by an old statute, and that the statute (z) which
bad given the writ in criminal cases, did not authorise
issuing it on commitments by the Privy Council. The
account in the State Trials relates that Chief Justice
Raingford was applied to for a writ of kabeas corpus,
who refused it; but that afterwards, on his representa-
tion,"Jenkes was discharged.

It is important, in cases of this kind, to know how
they end. I have here an account which I cannot but
take to be very aughentic; and it seems that the circum-
stances under which this person was discharged are
such, as can hardly be forgotten in weighing the autho-
rity of the case. Lord Nottingham’s statement is, that
afterwards in September, Chief Justice Raingford being
returned from the circuit, and the sessious at the Old
Buailey approaching, Jenkes's friends moved him for a
writ to remove the prisoner to the county prison, in order
that he might be brought within the process of jail-de-
livery, in which case he must be delivered. The Chief
Justice came to Lord Notfingham’s house where he was
indisposed, to be advised; Lord Nottingham thought it
of ill example, that, without precedent, commitments
by the Council should, by these means, become subject
to justices of jail-delivery ; the Clief Justice told him
there were precedents where writs of Ahabeas corpus had
been issued to the Lieutenant of the Tower, to remove
a prisoner to Newgate; Lord Nottinghant said that
might be, where the King was desirous to expedite the
trial. Afterwards, considering that all imprisonments
before trial were ad custodiam and not ad peenam, and
that the man, though he used extraordinary means
to deliver himself, had lain long enough, and that if he
should come out by the jail-delivery (Lord Nottingham

(a) 3 Ed. 1, ¢ 15.
there-
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'therefore doubts whether he would not coine out) it 1818.
would be of ill-consequence; therefore, says Lord Not- Cm
tingham, 1 advised the Chief Justice to counsel the King  Case.
that it would be better to direct the Chief Justice to take

security of the prisoner, to appear the first day of next

term and answer an information. That advice was ap-

proved by the King, and followed. About this time,
continues Lord Nottingham, Sir Philip Moreton, applied

to me for a writ of mainprise. I advised him to peti-

tion the King, and I would speak for him: he did so,

and I obtained an order for his bailment.

The result is, that the course that was then taken was,
to apply for a writ of kabeas corpus to remove the pri-
soner from the gate-house, into the county where the
jail-delivery would reach him; and without determining
whether that writ could be had, he was discharged.
In weighing the authority of Jenkes’s case, we should
not at this day look to it with the impartial eyes which
become a court, if we did not recollect the beginning,
the course, and the*conclusion of it. ()

Jul_r/, 0.
The Lorp CHancELLOG, having inquired, whether
notice of the bankrupt's application for the writ had
been given to the commissioners, and having received
an answer in the negative, proceeded thus:

1t appears on the old orders that notice was given to
the commissioners, and I learn from some reports
published a few days ago, that an aection has been
brought for this commitment, against the commis-
sioners.(0) On looking at the affidavit to take this casc
out of the exception in the statute 31 Car. 2., which

(«) Vide post, p. 65. 87, el seq. (6) 2 Strsk. 961,

S>CUiny
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scems a little insufficient, it does appear that the bank-
rupt has been pressing to obtain his release, for the
purpose of enhancing damages for the commitment.

I proceed to state what I find in the books on the
competence or incompetence of this Court to grant the’
writ of habeas corpus.

The 30ctrine originates in the maxim of law, that the
writ of habeas corpus is a very high prerogative writ, by
which the King has a right to inquire the causes for
which any of his subjects are deprived of their liberty (a):
a liberty most especially regarded and protected by the
common law of this country. The first mention of the
doctrine which it is necessary now to cite, is to be found
in Lord Coke’s reading on Magna Charia, in which he
states his opinion that this Court has a right to issue the
writ. Ilis words arc these, * The like writ” (of Zabeas
corpus) ““is to be granted out of the Court of Chancery,
either in the time of the term, (as in the King’s Bench,)
or in the vacation ; for the Court of Chancery is officina
Justicie, and is ever open, and never adjourned, so as
the subject, being wrongtully imprisoned, may have jus-
tice for the liberty of his person, as well in the vacation
time, as in the term.” ()

In another part of the same reading, he says, ¢ Now
it may be demanded, if & man be taken, or committed to
prison contra legem terra, against the law of the land,
what remedy hath the party grieved? To this it is an-
swered, first, that cvery act of Parliament made against
any injury, mischief, or grievance, doth either expressly
or impliedly give a remedy to the party wronged, or
grieved, as in many of the chapters of this great charter

(a) See Iale's History of the () 2 Inst, 55.
Common Law, 193.

appeaveth;
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appeareth ; and, therefore, he may have an action
grounded upon this great charter, &c. And it is pro-
vided and declared by the statute of 36 Edw. 3., that if
any man feeleth himself gricved, contrary to any article
in any statute, he shall have present remedy in Chan-
cery, (that is, by original writ,) by force of the said arti-
cles and statutes. 2. He may cause him to be indicted
upon this statute at the King’s suit, &c. 3. 1le gnay have
an Aabeas corpus out of the King’s Bench or Chancery,
though there be no privilege, &c. or in the Court of
Common Pleas, or Exchequer, for any officer or privi-
leged person there.” (a)

There is a passage in his reading on a later statute,
not so explicit, to the same purpose. ¢ That Curie Cun-
cellarice, was officina justitice ; for in those days,” (he
refers to the reign of Edw. 1.,) ¢ not only original writs
in Regist’ Canccllaria, but all commandments upon any
occasion for the safety of the nation, or the good govern-
ment thereof, were by writs, and passed under the great
scal; and therefor® necessary in those days, that the
Chancellor, having the custody of the great seal, should
be about the King at all times; and this is the cause
that the Court of Chancery cannot be adjourned.” ()

Lord Coke againse in two or three passages of the
Fourth Institute, notices this power of the Court of
Chancery. ¢ This Court,” he says, * is the rather
always open;” and then he subjoins the special reason
why it is always open: “ for, that if a man be wrong-
fully imprisoned in the vacation, the Lord Chancellor
may grant a Aabeas corpus, and do him justice according
to law, where neither the King’s Bench nor Common

(a) ¢ Inst. 55. (b) 2 Inst.552.
Vor. 11. E Pleas

49

1818.
\‘PJ
CrowrEY’s

Case,



50

1818.

CROWLEY’S
Case.

CASES IN CHANCERY.

Pleas can grant that writ but in the term time ; but this
Court may grant it either in teym time or vacation.” (a)

It is quite clear here, that Lord Coke, when he wrote
the fourth volume of his Institutes, still continued ot
opinion that the Court of King’s Bench could grant the
writ only in term time; an opinion which I think is not
well founded, but which it is extremely difficult to deny
would have been thought well i“ounded, at the time when
Lord Coke wrote : he appears of opinion also, that the
Court of Commou Pleas can grant the "writ only in
term time ; and when he wrote it would have been ex-
tremely difficult to maintain that the Common Pleas
could grant the writ at any time, except in favour of a
privileged person; though afterwards, in Buskell's
case (b), the judges of that Court were of opinion that

they could grant the writ in the case of persons not
privileged.

In another passage of the same treatise, Lord Coke
says, “ So odious was unjust imprisonment, or unjust
detaining of any freeman in prison, as in ancient time
there lay a writ De pace et imprisonamento, &c. ubi Liber
homo, &c. uno modo propter injustam caplionem, ct alio
modo propter ingustam detentionem, &c.  And there you
may read the form of the writ of .ppeal, de pace et im-
prisonamento, which we have the rather remembered,
that it may be observed what several remedies the law
hath allowed for the relief and ease of the poor pri-
soner. But the readiest way of all is by Zabeas corpus in
the term time, or in the vacation out of the Chancery, as
you may read at large in the second part of the Insti-
tutes, Mag. Carla, cap. 29., and Statul. de Gloc. cap. 9.,
and the exposition upon the same.” (¢)

(a) 4 Inst. 81. {e) 4 Inst. 182
{6) Vide post, p, 51.
In
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In the chapter on the Courts of the Forest, is a pas-

sage which seems not to have been cited in many discus-
sions on the subject: — ¢ Out of this case we do observe
six conclusions.. 1st, That the law of the forest is al-
lowed and bounded by the common laws of this realm,
and therefore it is necessary, that the judges should
know, and be learned in the same. 2d. That though
the verderors be judges of the Swanimote, and the stew-
ard but a minister, yet the presentment in that court is
as well by them as verderors, as by foresters, or keepers,
regarders, and agisters, by the law of the forest. 3d. That
a forester or keeper may arrest any man that kills or
chaseth any deer within the forest when he is taken
with the manner within the forest, or if the offender be
indicted. DBut then it is demanded, what if a man be
so imprisoned, and after offer sufficient pledges, and they
are not taken, what remedy for the party, secing there
are very seldom justice scats for forests holden ? The
answer is, that in the term time he may have ex merito
Justitiee, a habeas corpus out of the King’s Bench, or
if he have privileée, out of the Court of Common
Pleas, or of the Exchequer, or out of the Chancery,
without any privilege, either in the term time, or out of
the term in time of vacation; and upon the rcturn of
the writ, he may be bailed to appear at the next eire to
be holden for the fore#t.” («)

Such being the docrrine of Lord Coke, it becomes ne-
cessary to take notice next of the statute 16 Cmr. 1. ¢. 10.,
“ For the regulating of the Privy Council, and for
taking away the Court commonly called the Star-
Chamb.cr,” which contains this enactment relative to
the writ of habeas corpus ; « Thatif any person shall here-
after be committed, restrained of his liberty, or suffer

(d) 4 Inst. 290.
L 2 impri-
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imprisonment, by the order or decree of any such Court
of Star-Chamber, or other court aforesaid, now or at
any time hereafter, having, or pretending to have, the
same or like jurisdiction, power, or authority, to commit
or imprison as aforcsaid, or by the command or warrant
of the King’s Majesty, his heirs or successors, in their
own person, or by the command or warrant of the Coun-
cil Boaxd, or of'any of the Lords or others of his Ma-
Jjesty’s Privy Council, that in cvery ease every person so
committed, restrained ot his liberty, or suflering im-
prisoninent, upon demand or motion by his counsd, or
other emploved. by him for that purpose, unto the
judges of the Court of King’s Bench or Conmon Pleas,
in open Court,” (that is, to the Cowrt, and not to the
Jjudges individuzily,) ¢ shall, without dday, wpon any
pretence whatsoever, for the onlinary ites usually paid
for the same, have forthwith granted uinto him a writ of
habeas corpus to be directed gencrally anto all and every
sherifls, gnoler, minister, olficer, or other persons in
whose custody the party committed or restrained shall
be, and the sherifls, goaler, miuister, officer, or other
person in whose custody the party so committed or re-
strained shall be, shally at the return of said writ, and
according to the command theseof, epon due and con-
venient notiee thercof” given unto him, at the charge of
the party who requireth or procureth such writ, and
upon security by his own bond given, to pay the charge
of carrying back the prisoner, if he shall be remanded
by the court to which he shall be brougb‘f:, as in like
cases hath been used, such charges of bririging up and
carrying back the prisoner to be always ordered by the
court, if any difference shall arise thereabout, bring, or
cause to be brought, the body of the said party so com-
mitted or restrained unto and before the judges or jus-
tices of the said Court from whence the said writ shall
issue, in open Court, and shall then likewise certify the
19 true
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true cause of such his detainer or impriscnment, and"
thereupon the Court, within three court-days after such

return made and delivered in open Court, shall proceed

to examine and determine whether the caise of such

commitment appearing upon the said return be just and
legal, or not, and shall thereupon do what to justice
shall appertain, either by delivering, bailing, or remand-

ing the prisoner; and if any thing shall be otherwise

wilfully done, or omitted to be done by any judge, justice,

officer, or other person aforementioned, contrary to the

direction and true meaning hereof, that then such person

so offending, shall forfeit to the party grieved his treble
damages, to be recovered by such means, and in such
manner as is formerly in this act limited and appointed

for the like penalty to be sued for and recovered.” (@)

The following section enumerates the different courts
to which the actis to extend.

If the power of the King’s Bench or Common Pleas
were to be collected from this act, it must be ohserved,
that the act gives to these Courts respectively the power
of interposing in the cases which are distinctly here
pointed out, but does not give to them as Courts any
power of interposing in other cascs, nor to the indivi
dual Judges a power of interposing in any case. The
statute, therefore, has not enabled us to say what was
the power of the Court of King’s Bench out of term, or
in other words, what was the power of the individual
Judges of ‘that Court out of term, or what was the
power of the Court of Comunon Pleas in term, or of the
individual judges of that Court out of term, rclative to
the writ of Zabeas corpus, in cases not within the act ;
and it makes no mention of the Court of Chancery.

{a) S. &,
Lo Thore

5
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There is a great deal of authority, indeed, that the
Judges of the King’s Bench could issue the writ of
habeas corpus in criminal cases in term time, great doubt
whether the individual Judges of that Court could issue
the writ out of term, and great doubt whether the
Court of Common Pleas could in term time issue
it in criminal cases, or in any case except that of a
privileged person, or a person whom by fiction they
consider privileged, or whether the individual Judges of
that Court could issue it in vacation. In Buskell’s
case (@), however, it was held that the Court of Com-
mon Pleas could grant the writ in favour of a person
not privileged.  Chief Justice VPaughan’s individual
opinion seems to have been that the writ could not be
issued () ; but was over-ruled by the opinions of his
three brethren. That case is in many respects very
material to the question now before the Court.

Bushell was committed in the 22d year of Charles 2.,
for a verdict given by hLim as a juryman contrary to
evidence and the direction of the Judge in matter of
law. I mention the causc of commitient, thinking that
the case affords some doctrine applicable to the present
warrant. The first point agitated and yesolved in the
affirmative was, that the return was insufficient, cven if
there had been a proper cause of commitment. A re-~
turn of commitment because the jury had acyuitted the
prisoner against full and manifest evidence is bad; for
although the truth of the fact might be so, the court
before which the return was made, ought to have the
same means of judging whether the verdict was against
full and manifest evidence, as the court by which the
party was committed; and it clearly would not have,

(a) Vaugh.135. 1'.Jones, 13. (%) See T Jones, 13, 14., and
Freenian, 1. 3 Keble, 522.1 Mod.  Anon. Carter, 221.
119.184. & Howell’s State Triale.
999,
the
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the same means of forming that judgment, unless it had
the evidence on which the verdict was returned. (a)

The case also involved the question, whether the
Court’ of Common Pleas could issue the writ, except
in the instance of privileged persons? Three of the
Judges held the affirmative: Chief Justice Vaughan, it
seems, had thought otherwise, but concurred in dis-
charging the prisoner. The judgment supports the right
of issuing the writ on broad principles ; namely, that the
King’s court could not, salvo juramento suo, have before
it the King’s subject unlawfully committed, without re-
leasing him from that unlawful imprisonment.

On this decision my first remark is, that the autho-
rities which deny to the Court of Chancery the power
of issuing the writ, deny it expressly in term as well as
in vacation, and certainly on reasoning which applies to
term ; but in Bushkell’s case the principle of the conclu-
sion that the Common Pleas can issuc the writ in ge-
neral cases is, that the King’s Bench cannot have an
exclusive right to issue it, because, without question, it
may be issued by the Court of Chancery. Thus the
Judges, on the foundation of text-law to be found in the
books, assert the right of the Court of Chancery to issue
the writ of kabeas co¥pus, and then argue from that fact,
that the King’s Bench cannot have an exclusive right.

Bushell’s case, therefore, is applicable in two very ma-
terial points to the question now before us.

Lord Hale in the passage cited from his History of

N .

(a) “ The causeof the imprison- it did appear to the court or
ment ought, by the return, to ap- person authorized to commit,
pear as specifically and certainly else the return is insufticient.”
so the Judges of the return, as  Faugh. 157,

vt the
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the Pleas of the Crown, states the right of the Court of
Chancery to issue the writ of habeas corpus; and in-
stead of stating it in a way which implies doubt in his
mind, I think the manner of his statement rather shows
that he entertained no doubt. His opinion is very ma~
terial, regard being had to the time in which he lived,
and the different offices which he filled. He was ap-
pointed Yudge in 1653, became Chief Baron in 1660,
Chief Justice of the King’s Bench in 1671, resigned that
office in February, 1675—1676, and died in December,
1676.(0) In weighing the opinion of Lord Hale, it
becomes us to reeollect his eminence as a lawyer, and
the stations he adorned, and that he lived at a period in
which he must have been very conversant with the no-
tions of the different courts of Westminster Hall on this
writ ; at a period when he must have known what was
the construction to be put on the statute of Car. 1.,
and what were the defects of the law before the statute
passed in the reign of Car.2. Thus familiar with the
doctrine of the Courts of Westminster Hall, thus quali-
fied to form a judgment on the question, he delivers his
opinion.

After stating the law relative to writs of Zabeas corpus
of diflerent kinds, he says, thav the Courts of King’s
Bench and Chancery have an original power to grant
an habeas corpus, and to bail, or discharge; or remand,
as the case requires; and having stated certain distinc-
tions in the exercise of the power of those Courts rey
spectively, he applies himself to the writ of Zabeas wr;r&
ad subjiciendum, “ which is for matters only of crime,
and is not regularly to issuc nor be returnable but in
term time, when the Court may judge of the return, or,

(&) Emiyn’s Preface to Hale’s Pleasof the Crown, p.1.n.
bail,
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bail, or discharge the prisoner (2);” and subjoins these
words: ¢ By virtue of the statute of Magna Charta,
and by the very common law, an ’%abeas corpus in cri-
minal causes may issue out of the Chancery (6);” re-
ferring to a passage in the second Institute. (c)

I take this opportunity of observing, that a great deal
of the difficulty objected to the power of this«Court to
issue the writ of kabeas corpus in vacation in Jenkes's
case, consists in the difficulty of issuing an alias or plu-
ries writ in vacation. It is true there may be a difficulty,
and the rather because, as I now understand, the return
is never filed in the Petty Bag Office, but the writ re-
mains with the person who brings up the prisoner, as
an authority for his discharge (d); but let it be recol-
lected, that though the issuing the elias and pluries writ
is’ the regular course for enforcing obedience, yet there
is another way stated in the opinions of the Judges given
on the occasion, to which I shall hereafter allude, namely,
that the disobedience may be visited as a contempt of
the Court; and I see nO reason why, if courts of law
can treat those who disobey the writ as guilty of con-
tempt, this Court, cannot in the same way, enforce
obedience to its order by the usual process of contempt.

Lord IIale proceells thus: “It seems, regularly, this”
(the writ of Aabeus corpus) “ should issue out of this
Court” (the Court of Chancery) ¢ in the vacation time,
but out of the King’s Bench in the term time, as in case
of a supersedeas upon a prohibition. 38 Ed. 8. 14. a,

(a) ¢ Hale P.C. 145.

() 2 Hale, P. C. 147.

(c) 2 Inst. 55.

(d) With reference to a simi-
lar practice in tho Court of King’s
Bench Lord Chicf Justice Holt

said, “ Let it be a rule for the
future, that when one is brought
up by kabeas corpus, the return
remain in Court, and a copy of
it only be given to the marshal.””
6 Mod. 130

B. Super-
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B. Supersedeas, 13. When the cause is returned, the
Chancellor may judge of the sufficiency or-insufficiency
thereof, and may discharge or bail the prisoner to
appear in the King’s Bench, or may propriis manibus
deliver the record into the King’s Bench, together with
the body, and thereunpon the Court of King’s Bench
may proceed to bail, discharge, or commit the prisoner.
But if the Chancellor shall not discharge him, but bail
him, this surety must be to appear in the King’s Bench;
or if the Chancellor shall do neither, it seems he may

commit him to the Flect till the term, and then he may

be turned over to the King’s Bench, and there proceeded
against, for the Chancellor hath no power to proceed in
criminal causes.” (¢) That is, if the commitment on
the face of it, is good, but is for a bailable offence, as
the Lord Chancellor cannot try criminal matter, he must
put the prisoner in such a situation, that he will be
amenable to a court which can try criminal matter; but
if the return appears bad, the Lord Chuncellor ought not
to proceed as if the return were good, but should at
ance discharge the prisoner.

This passage seems to warrant this observation; that
when - Lord Hale states that the writ of kabeas corpus
may issue out of Chancery, by virtue of Magna Charta,
he adopts the reasoning of Lord Coke, that where a
statute ordains, as that statute has ordained, thag;" no
man shall be imprisoned, but by the judgment of.his
peers, or the law of the land (8), it is a principie of
our constitution, that our courts of law, must find a
remedy, and provide means to make the law effectual ;
and upon that general principle, if it was the prevailing
opinion, as I shall state presently, that the Court of
King’s Bench had power to issue the writ only in cri-

(a)  Hale, P, (. 147, (b) Magna Charta, c. 29.
: minal
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minal cases, and the Court of Common Pleas only in 1818,
the case of privileged persons, and only in term, the Cms
power of giving effect to the law, must have been inhe- Cuqe.¥
rent in this Court, which as officina justitie was always
open. Lord. Coke's statement that the Court of Chan-
cery is always open, must, I think, be understood as re-
ferring to the Latin side of the Court; he took great
pains to prove that the Court of Equity is a very junior

. court, and his expression must have been intended to
apply to the ancient jurisdiction.

Lord Hale has pointed out the distinction, that re-
gularly the writ should issue out of Chancery in vacation
only; a distinction which renders it impossible to sup-
pose that he entertained a doubt that this Court in vaca-
tion can issue the writ.  The subscquent passage
proves that he was not merely copying from Lord Coe ;
for he goes on from his own authority, and without
citing any book, to state what is the proceeding in
Chancery, when a party being brought up by Zabeas
corpus, on a commitment for criminal matter, which this
court cannot try, appears to be bailable, and enters into
all the particulars of the manner in which the Lord
Chancellor is to-deal with a prisoner in custody under
a good warrant, but charged with a ‘bailable offence.
Can T then doubt that Lord Hale thought it lawful for
the Lord Chancellor so to bring the prisoner before
him?

" It is said, that if the Court of Chancery possessed
power to issuc the writ, some notice would have been
taken of it in the statute 16 Car. 1. c.10. which in cer-
tain cases confers that power on the King’s Bench, and
Common Pleas, sitting only in term. But considering
the period in which Lord Hale flourished, approaching

so
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so nearly to the time of Charles1., and his having
passed through the offices of Justice of the Common
Pleas, Chief Baron, and Lord Chief Justice of the King’s
Bench, his opinion on the construction of that statute
possesses the highest authority ; and if he thought-the
doctrine that this court can issue the writ in vacation, in~
consistent with it, can it be believed that he would have
laid dowr that doctrine in terms thus express and
unqualified ?

In the year 1758, I think, on some proceedings in
parliament for giving a prompt remedy to subjects re-
strained of their liberty, it» became nécessary to put
various questions to the Judges. We have in Sir Jokn
Wilmot’s Notes, on account of his answers. 1 have seen
the answers of the other Judges; and there was a great
difference of opinion on several questions then put. (2)

(a) In 1758, a Dbill passed the
House of Commons for extend-
ing the provisions of 51 Car. 2,
¢. 2. in cases of commitment or
detainer for eriminal or supposed
criminal matter, to all cases of
imprisonment or restraint of li-
berty under any pretence what-
ever. A copy of the bill may be
found in the New Parliamentary
Iistory, vol. xv. p. 871—g74. and
Sir John Wilmot’s Notes, p. 77—
79.1n. Dodson’s Life of Sir Mi-
chacl Foster, p. 49—72., con-
tains o very instructive view of
the abuscs of authority, which
excited the interference of the
Commons, and cventually occa-
sioned an important amendment
of the law ; with doctrines highly
honorable to the sagacity and

With

integrity of that distinguished
judge. On the second reading of
the bill in the House of Lords, ten
questions were put to the judges,
The questions, and the substance
of their answers, are contained
in the Lords’ Journals, vol. xxix.
p- 551.557—C4). 544—547. and
the remarkable protest of Lord
Temple in p. 552. 555. and have
been copied into the New Parlia-
mentary History, vol. Xv. p, 907»=
925. The valuable answers of Sir
Joha Wilmot are preserved at large
in his Notes, p. 77—129. The
House of Lords rejected the billy
and ordered “ that the Judges do
prepare a hill, to extend the
power of granting writs of Labeas
corpus ad subjiciendum, in vaca-
tion time, in cascs not within the

stutute
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With respect to the present application some passagoes
of Sir Jokn Wilmot’s opinion are rgaterial.

On the first question, ¢ Whether in cases not within
the act 31 Cur. 2. writs of habeas corpus ad subjiciendun:,
by the law as it now stands, ought to issue of course,
or upon probable canse verified by affidavit?” (@) the
Judges were unanimous. They agree that it?is a very
high prerogative of the crown to issue the writ of habeus
corpus ad subjiciendum, because absolutcly uccessary to
the liberty of the subject. ¢ It is a remedial inandatory
writ, by which the King’s supreme court of justice,
and the Judges of that court, at the instance of a sub-
ject aggrieved, commands the production of that subject,
and inquires after the canse of his imprisonment; and
it is a writ of such a sovereign and transcendant autho-
rity, that no privilege of person or place can stand
against it.” (0) They distinguish writs, as cither writs
of course, or writs not to be issued cxcept on proper
cause shown, and then assign reasons why the writ of
habeas corpus is not to be issued except on cause shown;
as, if persons were confined on board of ship, and a
writ of habeas corpus ad subjiciendum were to be granted
without an affidavit showing. that it was proper, the

statute 31 Car. 2. c. 2. th all the appear to be proper, that clauses

Judges of His Majesty’s Courts
at, Westminster, and to provide
for the isseiing of process in va-
cytion time, to compel obedience
to such writs; that in preparing
such-bill, the Judges do take into
consideration, whether, in any"
and what cases, it may be proper
to make provision, that the truth
of the facts contained in the
return to a writ of kabeas corpus
niay be controverted by affidavits
or traverse, and, so far asit shall

be inserted for that purpose; and
that the Judges do lay such bill
before this House in the begin-
ning of the next session of Par-
hament.” Lords’ Journals, xxix.
p- 355. A copy of the draft pre-
pared by the Judges, which secms
the original of Serjeant Onslow’s
act, 56 Geo. 5. ¢. 100. may be
found in Dodson’s Life of Sir
Mickael Foster, p. 68—172.

(a) Wilmot’s Opinions, p. 81.

(8) Id. 88.

most
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most serious mischiefs might ensue; supposing, for exains
ple, that they were cqnfined on board of ship subject
to quarantine. (a)

On the second question, ¢ Whether; in cases not
within the said act, such writs of kabeas corpus, by the
law as it now starids, may issue in the vacation by fa¢ from
a Judge of the Court of King’s Bench, returnable before
himself?” () great difference of opinion appears in the
reasoning of the Judges, but they agree in the conclu-
sion, that a Judge of the King’s Bench might then
issue writs of habeas corpus in vacation by fial ; and
they rest that right certainly on great principles, but
on very little practice; for they cannot trace the
practice beyond the Restoration, except in one er
two cases. DBut how does Chief Justice IW7lmot, as a
great lawyer, conclude on this subject? He says that
the practice since the Restoration he shall receive as
evidence of preceding practice ; but, he adds, if the com-
mencement of the usage can be shown, that argument is
not applicable, and the legality of the usage must be
supported not by presumption, but by some other prin-
ciple, and he refers to the principle, that whcre the rea-
son is the same, the law is the same; and he would not
hear it said, thatif the Court of King’s Bench had power
to grant the writ in term time, the ‘subject shall, during
the vacation, be deprived of his right to the writ; 5 and
he could have it only if the Judges possess auﬁmnty to
issue it. The Chict Justice argues also from the powers
of justices of the peace; and it is to be recollected that
the Judges of the King’s Bench are all justices of the
peace, though T believe not the Judges of the other

(a) Wilmot's Opinions,92. Sec  (b) Wilmot’s Opinions, 94.
Iobhousc’s case. 3 Barn. & Ald.
420,
Courts.
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*
Courts (a) He does not seem aware of all the passages ~ 1818.
iri Lord Coke’s Institutes relative to the question, nor of - ="

‘CrowLey's
Jenkes’s case. (b) Case.

I understand him to say, that previously to the statutc
81 Car. 2. c.2., there was not more of authority for the
right of the’ Chancery to issue the writ % vacation, (if
that which is to be found in our best writers *may be
called authority,) than there was for the right of the
Judges of the King’s Bench; not so much authority.
He says, “ No writ of kabeas corpus can be found to
have ever issued out of the Court of €hancery, except
some returnable in the House of Lords. The 16 Car. 1.
takes no notice of the Court of Chancery, .which it is
most probable it would have done, ifit had been thought
that the writ had issued out of that Court in vacation.
And the 81 Car. 2. seems to proceed upon a supposi-
tion, that it could not issue out of the Court of Chan-
cery, because the 10th section expressly empowers the
Court of Chancery to grant it, which would have been
unnecessary, if it could have granted the writ before:
and it only shows, what I really take to be the truth of
the case, that there was no settled fixed practice then
established, of their issuing in vacation; but if they
could not, nor ever did issue out of the Court of Chan-
cery, it is the strongkst reason that can be urged in
support of the practice of issuing these writs by the
Judges “of the Court of King's Bench, in vacation,
before the statute, becausc there could not otherwise

(a) 1 Bl Comm. 350. Lam- would take sureties as a justice
bard, Eirenarcha, p.12. Bro. of pcace. 2 Mod. 199., and sce
Abr. Peace, pl. 12.; but in Jones’s Bacon’s Use of the Law, Works,
case, 28 & 29 Car. 2., Sir Fran. vol.iv. p.8s.
cis North, Chief Justice of the  (a) Wilmot’s Opinions, 94. et
Common Pleas, said, that when seq.
he was not on the Bench he

have
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have been a perfect and corx;plete remedy at all times
for the subject against imprisonment, for a bailable
offence at the common law, and before the statute of
31 Car. 2.” (a)

The paucity of precedents in Chancery may be ac-
counted for aseeasily as the paucity of precedents in the
Commqn Pleas, and on the same principles. On the
argument, that without a power in the judges of the
Court of King’s Bench to issue the writ in vacation, the
subject would be lefi without remedy, I say, on the other
hand, it seems that, previous to the Restoration, the in-
stances are very rare indeed, of writs of Awbeas corpus
issued by the judges of the King’s Bench out of Court and
in vacation.; it is quite clear, that till Bushell’s case, the
Judges of the Conmmon Pleas had no belicf that the Court
possessed a power to issue the writ, even in term time, in
criminal cases, or that it was possible for them, as indi-
vidual Judges of the Court, to issue the writ in vacation,
before that power was given to them- by statute
81 Car. 2. ; then I find the texts that have been cited
from Lord Cole ; 1 find that, in the period in which Lord
Hale lived, as justice of the Common Pleas, as Chief
Baron, and as Chief Justice of the King’s Bench, he
acknowledgé’d the infirmity of those Courts, and that even
the Judges of the Court of whick he was Chief Justice,
had no power to grant the writ except in term ; and. I ask,
with Chief Justice Wilmot, if Magna Charta secured to
the subject his liberty, and if it be a principle of our con-
stitution, that the Courts shall give effect to the law, and
that speedily, and if I find not only authoritics that the
Court of Chancery has power to issue the writ, but
principles on which those authorities are founded, and
distinctions taken which re-affirm the proposition, and

(@) Wilmot’s Opinions, 101.
not
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not only doctrines laid down, but methods of proceeding
pointed out, by such men who held such offices as Lord
Hale, I ask, what was to become of the liberty of the sub~
ject between Magna Charta and 81 Car. 2., if the Judges
of Westminster Hall held that those Courts had the power
of issuing the writ only in term, and if they were wrong
in holding that the Chancery had at all times a power of
issuing the writ? What must have been the %tate of
the subject? And how can I reconcile that state with
those admitted legal principles ?

We now come to Jenkes’s case, certainly a positive
decision that the Lord Chancellor could not grant the
writ at common law in vacation ; and Lord Nottingham
says, that he conferred with the Judges: but it does not
appear that on that occasion all the authorities in the
books had been consulted, and every consideration given
to the subject; and it is not going too far: to say, that
a case which is capable of being rendered so doubtful 4s
that is rendered, when we look at all the proceedings in
it, I cannot think one which ought to bind me, against
the stream of authority.

The only other authorities requiring obgervation are
Wilkes' case (a) in 1763, and Wood’s case () in 1770,
It seems, that even at fhis late period considerable doubt
existed whether the Court of Common Pleas, though it
had acquired power in certain cases by the statute
16 Car. 1., could issue the writ in criminal cases. I
think the judges of that Court decided properly that
they could issue it. In Wood’s case, Chief Justice de
Grey says, that he sees the objection to the jurisdiction
of that Court ¢ had arisen from what is dropped, in
2 Inst. 55. 4 Inst.290. Dyer, 175. 2 Hal. P.C.144.

(6) 2 Wils.151, (8) 2 Blackst, 745. 3 Wils, 172,
Vou. II. - F that
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that the Court of Common Pleas may grant habeas cor-
pus if the person be privileged there, or in order to
charge him with an action.” (a) The Court of Common
Pleas having no jurisdiction except in civil cases,
although, as it was held in Buskell’s case, and in the cdse
“to which I now refer, they could issue writs of kabeas

_ corpus, yet they discouraged applications to that Court;

and for this reason, that the party who was to have the
benefit of the writ was placed in a situation as distress-
ing as if application had been made to the Court of
Chancery ; provided, I mean, that the warrant appeared
good, but stated a bailable offence; for the Court of
Common Pleas could not try him, and therefore there
was a convenience in applications to the King’s Bench,
which did not exist im applications to Chancery, or to
the Common Pleas; and although it is true that no such
inconvenience would occur where on the warrant of
commitment, it appeared that the prisoner ought to be
discharged, yet there had grown a habit of practice out
of those cases where the warrant stated a bailable
offence, of applying to the King’s Bench, which extended
to almost every case.

Chief Justice de Grey then refers to Bushell’s case, in
which it is laid down as a great principle, that if a sub-

_ ject of the King is brought from' prison before one of

the King’s superior courts, and it appears that the im-
prisonment is unlawful, the Court cannot, salvo’jura-
mento suo, remand him to that unjust mprmonﬂ&ent, in
other words, cannot refuse to discharge lnm

Blackstone, in his judgment, has given something of
a satisfactory account of the course in which the Court
of Common Pleas acquired the general power of issuing

(a) & Blackst, 145,
the
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“the writ. % He thought that originally the writ of
habeas corpus at common law could only be issued out of
the Court of Common Pleas, when the party was pri-

vileged, or to charge him with a suit. But aftérwards,

in favorem libertatis, a mere suggestion of privilege was
allowed to be sufficient to grant the writ; and a capias
was afterwards sued out of conformity, to affirm the j ju-
risdiction. This is the meaning of 2 Hal. P.TC. 144.

¢ Ifa person is sued in the Court of Common Pleas, or
is supposed to be so sued, a habeas corpus lies in the Cam-
mon Pleas.” But when the statute 16 Car. 1., had put
both courts upon the same footing, with regard to the
writs of kabeas corpus therein mentioned, this nicety
began to be disregarded, and the cases cited by Lord
Chief Justice in Charles the Second®s time, have now esta~
blished the general jurisdiction beyond a doubt.” () See
in what manner, according to this statement, the Judges
argued in order to support their power of granting the
writ of kabeas corpus, and how they dealt with the sub-
ject in granting it, first at common law, and then after
the statute 16 Car. 1.  Originally, for the purpose of
enabling them to give effect to the right which the sub-
ject had to his liberty, where by the circumstances of the
commitment he had that right, they admitted the fiction
or suggestion of privilege, in order to obtain jurisdiction ;
and they drop that fiction or suggestion after the
16 Car 3. Now that statute gave them no jurisdiction
except- m the instances there specified; but from what
they ar%mo do in those instances, they have inferred,

upon, the words which I am about to mention, that it
was no longer necessary for them in any case to retain
this suggestion of privilege. A remarkable example of
the strength of the principle which our law has in it,

8Y

l 8 1 8 .
“'—/
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(a) 2 Blackst. 746.
F 2 are
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are to struggle to secureit; for that statute says, thatin
the particular cases there mentioned, the subject for ob-
taining his liberty, shall without delay have a writ of
habeas corpus, ¢ for the ordinary fees usually paid for
the same.” (a) On this clause the Judges of that Court
have argued, that there must have been usual fees pay-
able in tht Common Pleas on the issue of the writ of
habeas-corpus, and therefore though the statute has not
conferred on them general powers which they had not
before, yet because it has directed them to exercise the
power in these particular cases, and in these terms, they
conclude that it- was the opinion of the legislature that
they had the power in all other cases. They have there-
fore, according to Blackstone, discontinued the suggestion
of privilege, and have said, When the subject comes
before us unjustly imprisoned, we cannot refuse to him .
his liberty. *

It is then contended that the statute 31 Car. 2. con-
tains an implied negative of the general power of the
Court of Chancery to issue the writ, becanse it ex=
pressly confers that power in particular cases, Be it
so: but if the power existed before that statute, a power .
vesting a vexry high prerogative in the King, I say that
it could not be taken away in any case by inference, from
an enactment which enforced if in some cases. I go
farther; if the prerogative of the King cannot be af-
fected by general words in a statute, will_:g?ﬁBritish
court of justice permit it to be said, that a statute de-
signed to enforce in particular instances the pﬁ;e,pégative
in favor of the liberty of the subject shall deprive the
subject of that liberty in any case? That is a sufficient
answer; but I have always understood that the statute
81 Car. 2. in all its enactments, is to be construed with
reference to applications for a writ under that statute.

(a) 16 Car. 1. ¢, 10. &. 8.

The
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The statute 81 Car. 2. c. 2. recites that * great de-
lays have been used by sheriffs, gaolers, and other
officers, to whose custody any of the King’s subjects
have been committed for criminal or supposed criminal
matters, in making returns of writs of Aabeas corpus to
them directed, by standing out an alias and pluries ha-
beas corpus, and sometime more, and by other shifts to
avoid their yielding obedience to such writs, contrary

to their duty and .the known laws of the land, whereby.

many of the King’s subjects have been, and hereafter
may be long detained in prison, in such cases where by
law they are bailable, to their great charges and vex-
ation :” (a) thén, if application is made under that statute,
inasmuch as it was intended to give additional remedie¢
beyond what the subject had at common law, or under
the previous statute, the third section directs, that the
writ shall be marked, and proceeds to enact, that ¢ if
any person or persons shall be or stand committed or
detained as aforesaid, for any crime, unless for felony or
treason plainly expressed in the warrant of commitment,
in the vacation time, and out of term,” they shall be
entitled to a writ of Aabeas corpus to be issued by the
Lord Chancellor or Lord Keeper, or any one of the
Judges of either bench, or the Barons of the Exchequer ;
and provides the mode of proceeding. Mr. Cullen
scems to think that this clause has relation only to per-

sons committed in vacation ; but the words are, if any
persowsball be or stand committed in vacation; that is,

as I ‘understand if he shall be committed in vacation,
or bemg committed in term shall stand committed in
vacation. The Judges who argued, on the questions
proposed in 1758, against the power of the Court of
Chancery to issue the writ in vacation, by reason of the
enactments of this statute, held that the Judges of the

() S. 1.
. Fs King’s
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King’s Bench had power to issue the writ in vacation,
and thought that they derived that power from this
statute; and yet the reasoning is just as strong to one
court as to the other.

The fourth section denies the benefit of the statute
to persons wilfully neglecting to apply for a writ during
two terms ; but will any one say that if a man has been
injustly deprived of his liberty during two terms, without
being aware that the restraint was unlawful, he cannot
have the writ at common law ? That can never be main-
tained.

Then follows a clause very carefully worded, pro-
viding that it shall be lawful ¢ for any prisoner and pri-
soners as aforesaid, to move and obtain his or their
habeas corpus, as well out of the high Court of Chancery
or Court of Exchequer, as out of the King’s Bench or
Common Pleas, or either of them;” (words from which
it has been inferred that the writ could not be previously
obtained from the Courts of Chancery or Exchequer, )
¢ and if the said Lord Chancellor or Lord Keeper, or
any Judge or Judges, Baron or Barons for the time
being of the degree of the coif, of any of the courts
aforesaid, in the vacation time,” (not in term but in
vacation), “ upon view of the €opy or copies of. the
warrant or warrants of commitment or detainer, or upon
oath mate, that such copy or copies were dprfled as
aforesaid, shall deny any writ of %abeas coqms,,’ by this
act required to be granted, being moved for as afore-
said, they shall severally forfeit to the prisoner s party
grieved the sum of five hundred pounds, to be recovered
in manner aforesaid.” (a)

‘With respect to the Court of Exchequer, this is a
(a) S. 10.
very
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very singular clanse. It gives to that Court power to
grant the writ in term; it cannot as a court grant the
writ in vacation, for the court sits only in term (a),
while the Chancellor sits bath in term and in vacation;
but the penalty applies to the vacation only.

If this clause is to be reasoned on to its general effect;
that is, if it is to be said, that because there is a clause
empowering the, Court of Chancery to issue the writ,
that Court had not power to issue it before, that con-
clusion strikes at the power of the Court not in vacation
only, but in term ; at all times. The question is, whe-
ther this statute is to be construed with reference to ap-
plications under the statute; applications with a view
to subject those to whom they are made to the penal-
ties which it inflicts in the event of disobedience? or
whether, in consequence of these particular enactments,
all that we find in the books in support of the Chan-
cellor’s authority is to stand for nothing? Whether,
recollecting that we have found very few precedents of
applications to individual Judges of the King’s Bench,
previous to the Restoration, we are to hold that this
Court, before 31 Car. 2. and before 16 Car. 1., had no
power to enforce the provision of Magha Charta, but

(a) “ The principal thmes of
session at.the Exchequer were
the twb.terms of Easter and St.

at other times not comprised
within the limits of the four
terms above mentioned; and

Michas, . At which times the
proétwﬂmt issued pro rege was
retu;nable, and many acts be-
cume‘”"necessary to be done
there in consequence thereof.
The Exchequer was also holden
during the other two law terms,
to wit of*St. Hilary and of the
T'rinity. But it scemeth, that
the Treasurer and Barons some-
times 8t if there was occasion,

F 4

sometimes on Sundays.” Mador,
History of the Exchequer, ch. xx.
p- 550. See some remarks on
this passage in Wooddeson’s Lect.
i. 120. n. Dr. Wooddeson adds,
% The Exchequer holds sittings
for equity business, out of term;
at which also a matter relating
to the revenue may be discuss-
ed.” TIbid.
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when the party was brought before it, and the Court saw
that he was in unjust durance, it was compelled to leave
him there; the subject, during a considerable period of
our history, being without remedy ?

Before the statute 5§ Geo. 2. c. 80. I see that orders for
the discharge of prisoners committed by the commis-
sioners of bankrupt, were in the form of recommendations
to the commissioners to discharge them. It had oc-
curred to me that this Court had no authority to dis-
charge by petition, and that the right way was by writ
of habeas corpus.” 1 believe, but I am not certain, that
in some instances in which I have discharged bankrupts
by kabeas corpus, the application was made within two
terms after the commitment, but the writ was not
marked according to the statute; and I must admit,
therefore, that I was wrong, if the Court has not power
to issue the writ in vacation, at common law,

Another difficulty has been much pressed, namely,
how we are to proceed under the writ, between the
equity and the Latin sides of the Court? Lord Notting-
hamhas said, supposing the writ disobeyed, the Chancellor
can grant no attachment till terrh time; and that he ought
to grant the attachment as he woulq grant the writ of pro-
hibition, returnable in the King’s Bench. Ianswer, with
Chief Justice Wilmot, in all the books we find tpat the
proceeding under the writ of kabeas corpus, if d.\saheyed,
is by alias and pluries in term time; but no@hﬁ&nd
ing that, when on the occasion to which I havifepeat-
edly referred, a guestion was put to the Judges, * Whe-
ther, in case a writ of kabeas corpus ad subjiciendum, at
the common law, be directed to any person returnable
immediaté, such person may not stand out an alias and

) jzlurz'es habeas corpus, before due obedience thereto can be

regularly enforced by the course of the common law?’ ()

(a) Wilmot’s Opinions, p. 104.
a) ot’s Opinions, p. Chief
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Chief Justice Wilmot answers, * I am of opinion, that
in case a wril of habeas corpus ad. subjiciendum, at the
common law, be directed to any person returnable
¢ jmmediaté,” the Court, upon the affidavit of the ser-
vice of the writ, will grant a rule for an attachment. By
the course of the common law, he might have stood out
an alias and pluries ; but by practice the course is
now altered, @and in many cases the Court has enforced

18
1818.

CROWLEY'S
Case.

obedience to a writ for private restraints, in the first

instance, by attachment, for the furtherance of justice.
The method of proceeding by alias and pluries is gone
into disuse, in almost all cases, and the process by at-
tachment substituted in its stead: and that practice
stands upon this legal principle; that.disobeying the
King’s writ is a contempt, and equally a contempt to
disobey the first writ as the last.” (a)

If I do not misunderstand the principle, I say, that if
the Courts of King’s Bench and Common Pleas can
issue the writ of attachment, in the manner in which
they can issue it for disobedience to a writ of kabeas
corpus returnable smmediate (b), this Court can 1ssue
precess of contempt for that purpose, ®nd can apply its
process in the same mode in which it is applied in other
cases. .

Qnjthe whole, therefore, it seems to me, that it is the
duty. ﬁ' this Court to grant the writ if applied for: there
,mayarﬁe\geat inconvenience; but I say with Lord Hale,
that #ithe subject chooses to apply here, as I under-
stand the law, I cannot, salvo juramento meo, refuse the
writ. What is to be the consequence of granting it, is
another question.

(a) Wilmot's Opinions, p. 104,  (8)-The King v, James Winton,
5 7. R.89,
-1 see

Obedience to
* the writ of
habeas corpus
may be en-
forced by pro-
cess of con.
tempt,
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I see that in these cases the Court has caused notice
to be given to the commissioners, and ‘therefore I will
hear them, if they have any thing to say, to-morrow.

Mr. Rose having stated that two of the commissioners
who had issued the warrant were absent from town, and
that thé third commissioner submitted the question to
the judgment of the Court,

Sir Samuel Romilly, and Mr. Cullen, proceeded to
object to the validity of the commitment.

The commissioners are autherised to commit the
bankrupt, for not fully answering, to their satisfaction,
all lawful questions put to him by them, or refusing to
sign his examination (a); but it appears on this warrant
that the commitment is founded, not on the answer of
the bankrupt, but on the deposition of the messenger.
For the purpose of deciding whethes the answers of the
bankrupt are satisfactory, the commissioners are not
entitled to resort to extrinsic evidence, but must confine
their attention to his answers. In no former instance
have commissibners contrasted the testimony of third per-
sons with the answers of the bankrppt ; unless the bank-
rupt’s answers are intrinsically unsatisfactory, they will
not justify a commitment. If the cbmmlssmne!ts were
authorized to advert to the deposition of the messenger,
it ought to' have been stated to the bankrupt, Q he
should have been examined upon it, ‘and the dcposﬁ'.lon
and examination should both have’ been set forth in the
warrant. The requisitien of the statute, that the commis-
sioners shall in their warrant of commitment, specify the
questions which they consider not satisfactorily answer-
ed (), is designed to secure to the Court, hefore which the

(a) 5 Geo, 2, c.50, 8,16, (5) Ibid.s.17.

validity
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validity of the commitment may be controverted, the  1a18.

means of deciding whether the answers are satisfactory ; Cromezes
. ) ROWLEY'S

and for that purpose t}ue commissioners must specify the Casé.'

whole of the evidence on which their dissatisfaction

arises. Coombe’s case. (@) Brown’s case. (b)

Mr. Rose insisted that the warrant was sufficient, or if
not, that the alleged insufficiency was formal only, and
that the Court, under the provisions of the statute (c),
must recommit the bankrupt.

The Lorp CHANCELLOR.

The questions which remain to be determined are,
whether this warrant is sufficient; and, if insufficient,
whether the insufficiency is in form or in substance; in
the former case another duty is imposed on me, of
amending the warrant; and it becomes me to be as sure
as my judgment enables me, that I am right, if, in decid-
ing that the warrant is insufficient, I consider the in-
sufficiency to be in substance as well as in form.

I take it to be clear, that for deciding this question on In deciding
the return to the writ of kabeas corpus, the Court cannot :h;;’gftﬁ!:{
travel out of the return. Indeed, it is djfficult to know by commis-
how that could be done; for although the Lord Chan- f,l::f::p‘:ihe
cellor has the proceddings under the bankruptcy, in one g_:;‘;f z:'t":;‘
sens',el,‘gp his own custody, yet when the party is brought the return.
beﬁ)}if? Him by habeas corpus, the proceedings must be
e:mpﬁyﬁxe same as if he were brought before the com-

niin iy Judges ; and I cannot conceive how they would
have other means than the return, of informing them-
selves of what passed under the commission. In the
present case it is clear that there had been a great deal

of examination, before the examipation on which the
(a) 2 Rose, 596. (¢) & Gea. 2 . 80. 8. 18,
() Ibid, 400.
bankrupt
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1818,  bankrupt was committed. I make that remark, because,
m if this subject should ever be discussed elsewhere, it is
Case.  right to say that this is one of the most insufficient juris-
dictions that can exist. It is not possible for the com-

missioners to address their minds to what appears on the

warrant, without being in some measure influenced by

what does not appear: and the doctrine that the com-

missioners could not commit if the bankrupt gave a

Abankrupt  positive answer, however unsatisfactory, having been
:,',';ytet:fff,‘;‘:; over-ruled (a), and the Court now being bound to ask
;;':t;iﬂnﬁam- itself, on the return of the kabeas corpus, whether, to a
though’posi- reasonable mind, ‘the answer is satisfactory, I am com-
tive, pelled to decide whether that which is satisfactory to one
mind, ought to have been satisfactory to the minds of

those who knew thrice as much of the subject of ex-

amination ; and there is danger of producing an apparent

conflict between the original and the appellate judica-

ture, while the real grounds of decision by each are
different.

. After repeatedly reading this warrant, I find it impos-
sible not to believe that the minds of the commissioners,
at the time of the commitment, were in some degree
influenced by the previous examinations, and not only
by what then passed; and I (.esue to be understuod as
saying, that I dond fide know not how a%mmd can
avoid that influence. ""'f“;gﬂ

Let any man read the warrant, with or wx;hout 50
much as relates to the deposition of the messengeg, and

(@) That doctrine was adopted 328. Ex parte Oliver, & Ves
in Pedley’s case, Leack’s Crown & Bea. 244. 1 Rose, 407. Er
Cases, 325., and over-ruled in parte Cassidy, 2 Rose, 217, 19
Nowlaw’s case. 6 T.R. 118, Ves. 5324,

11 Ver. 511, Taglor’s case. 8 Ves, )
ask
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ask himself, after reading it, in each of those ways, whe-
ther the answer is clearly unsatisfactory ?

I read it first without the deposition. - The question
begins with a statement :  On the 4th of June last, when
you appeared before the commissioners at Guildkall, to
pass your last examination, you had no accounts ready
to present to them; you then requested the commis-
sioners to adjourn your last examination, undertaking
to produce your accounts to your assignees on Thursday
then next ensuing ; on the 14th of June you were brought
up to be examined before the commissioners, and upon
being asked whether you had produced your accounts
to your assignee$, you stated that you had not, and
could not, because your books and papers were in the
possession of a friend of yours, a Mr. Hamilton, at
No. 122, in the London Road, to whom you had de-
livered them since your bankruptcy, who refused to
re-deliver them to you.” A statement, in effect, that on
the 4th of June the bankrupt had undertaken to pro-
duce his accounts; what passes on the 14th of June
is an admission that he had not made good that un-
dertaking, but an admission coupled with a deelaration
that he could not make it good, because his books were
in the pgssession of,a Mr. Hamilton.

I“}M over what relates to the deposition of the mes-
senger. * The question is, ¢ Have you any accounts to
‘pl.‘bd{ﬁ;‘«% the commissioners, or any further reason to
give vhy you do not pioduce them?” That question
is addrefsed to a man.who had before stated a reason
with which the commissioners did not express them-
selves dissatisfied; and he answers that he has no other
reason : that is not a waiver of his former reason. — ¢ I
have no accounts to produce, and I have no further
‘reason to give why I do not produce them, except that
I have two petitions before the Chancellor to supersede

s this

v
1818.
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1818.  this commission ; the first upon the ground of & con:
C;"Ow*"'t“,s mission being now in force against me, bearing 'flai:e in
Cse. 1808, and the second, of no act of bankruptcy to this

commissioni, but still am ready to render every account
possibly in my power to the commissioners.”

The result is, that on the 4th of June he undertoock
to produce the accounts3 on the 14th he said, that he
had not produced, and could not produce them, and
assigned a reason for the non-production; and on his
third examination he stated that he could not produce
therh ; that he had no other reason but that before as-
signed, and that he had presented two petitions to the
Lord Chancellor. )

Now on the examination thus stated, the commis-
sioners knowing what had passed before, might have
known enough to induce them not to believe the bank-
rupt on his oath ; but my mind not having these previous
examinations before it, is not in a siate to arrive at that
conclusion. '

Theri insert that part of the warrant which relates
to the deposition of the messenger. (2) Taking all this
representation to be the fact, it might be considered, in
this point of view, independent on what ‘the bankrupt
had said in his examination; that Handlf?rf evaded
those who were in search of them; that thc)y }fmdu,lﬁet
a person who had communicated their object to ‘him,
and that he refused to deliver the accounts,, bgcp’:d'ée
they had no right to them. That is not indBnsistent
with the bankrupt’s examination.

The next question is, how am I, according to esta-
blished principles, to deal with this warrant? I think it
has been settled, that where & question is put to a bank-

(a) Fide ante, p.3. 4o

rupt,
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rupt on his examination, and in that question is embodied
a proposition expressing, as a fact, what he said or did
on a preceding day, if he gives such an answer as implies
that he does not deny that he said or did so, or does
not qualify it, I think it has been settled, even in cases
of life or death as Perrot’s case (a), that the bankrupt
must be taken to admit that proposition. In this in-
stance the bankrupt gave no answer, denying or quali-
fying the statement that he had undertaken to produce
his accounts, and he must therefore be considered as
having admitted it.

I desire to be understood as not expressing any opi-
nion, whether commissioners are at liberty to obtain sa-
tisfaction on the subject of the examination, by appli-
cation to any other person than the bankrupt. Mr. Cul-
len argues that they are not entitled to resort to evi-
dence aliunde, for the purpose of deciding whether the
bankrupt's answer is satisfactory or not. I leave that
question where it iss but the commissioners here have
acted on the evidence of the messenger ; and then the
question arises, have they so stated the evidence on the
warrant, that the Court can have the same means, if
they are due means, as the commissioners had, of de-
ciding whether the answer is satisf#ctory ? It does not
appear ox these' proceedings that the deposition of the
messénggt»‘was made in the presence of the bankrupt, or
read to-him, or that he had any other information con-
cemqu,it than the terms of the question.

Wlth mespect to propositions stated to the bank-
rupt, in a question addressed to him, relative to acts
alleged to have been done, or declarations made by
him, one sees the principle on which courts have
held (whether it might not have been better to have
taken a different course, is another consideration) that

(s) 2 Burr/1122,1215. "
1
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if he does not deny, he is. understood to admit the.
statement ; because the question embodies a proposition
relative to his own acts or expressions, and he must be
presumed to know whether he so did or said: but when
the question embodies a proposition relative to acts or
words of third persons, the bankrupt may properly be
supposed to know nothing about them; and then the
point to be decidedis, whether the Court, judging on
the liberty of the subject, shall be bound to judge with-
out the means of knowing that the statement so incor-
porated is accurate, and the assurance of forming a cor-
rect conclusion on the propriety of the commitment ?
The Court would never act on any representation
of the commissioners that they asked a question such
in substance, and received an answer such in sub-
stance ; the question and answers must be set forth in
terms. (@) On what principle does the statute require
that? On this principle, that the Court before which
the bankrupt is brought, by kabeas corpus, may decide
whether the commissioners have not misunderstood the
effect of the questions and the answers. The only
course for that purpose is to return them totidem verbis.

The warrant is insufficient in this respect ; it refers to
a deposition which L.cannot read, and of which neither
the bankrupt nor the Court can be taken to kngw, that
it is such as it is stated to be on the warr: It%‘ic ear
that the deposition had an effect on the nfinds of “the
commissioners ; they evidently meant to conyey thgﬁ to
the bankrupt. PNy

Another question then arises, Is this defect matter of
form, or of substance? Where the warrant is defective’
in form, the Court is required to amend it, and itself

(@) 5 Geo, 2. ¢,30. 5.17.
to



chsts Ik CHANCERY.

to make a4 new warrant. (¢) This is a defect in “siib
stance; as much so as an omission to state an examin-
ation subsequent to the original commitment.

Under these circumstances I am not only not required
to issue another warrant, but I should not be justified
in issuing it.

It seems to me that the question in this case falls
very much within the reasoning in Coombe’s case. ()
There, on the return of the kabeas corpus, it appear-
ed, that there had been an examination subsequent
to that in which the commissioners considered the
answer of the bankrupt unsatisfactory ; then it was im-
possible for me to judge of the whole matter. They had
recommitted him to prison after his second examination;
and the question was, whether it was proper to detain
him in prison after that second examination, as well as
to commit him on the first? I was not supplied with
the same meéans which the commissioners had, of deciding
that question, and could not declare the commitment and
detention proper.

The distinction established by all the cases is this,
that if the commissioners say to the bankrupt, On your
in ,ioxi’you answered to this effect, and he

7 that statement, the Court must take it
to bq.tme ;, because he must know whether he said so or
no; 8 ﬁa&‘ﬂ rule, but now clearly settled. But if the
ihiasioners state that they have derived information
from othér persons, and the bankrupt does not quality
that statement, I am not bound to take it to be true,

(8) 5Geo.2, .50, 5. 18. Ez  (8) 2 Rose, 306.
pute  Cassidy, 2 Rose, 217,
19 Pes. 324.  Ex parte Page,
1 Barn. & Ald. 568,

- Vo, II. ‘ G because
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because he has no means of knowing whether or how
far it is true. 'When the commissioners receive facts on
the deposition of persons other than the bankrupt, they
ought to set out on the warrant the deposition in hac
verba ; for if they state only what they consider to be
the effect of the deposition, the Court before which the
writ is brought, is to judge whether the effect of the
deposition is such as the commissioners represent,
without the means of forming that judgment.

‘We may safcly lay down this as the principle, except
so far as the cases break into it, that the Court before
which the writ is brought, and which cannot travel out
of the return, must, on the return, have the same
means of judging as the commissioners had. () Perrot’s
case (b) scems to me to break Into that prodigiously. If
the commissioners state that the answers were unsatis-
factory, becatise contradicted by a deposition, how is it
possible for me to know whether they ought to have
been satisfactory, unless the deposi.tion is returned ?

I repeat that this question, whether to a reasonable
mind an answer should or should not be satisfactory,
experience authorises me to say, imposes as difficult and
painful a duty, as the Court can discharge. Chief
Justice de Grey, and all the othe? Jndges of one Court,
thought an answer satisfactory, which anoth"ef’ Court
unanimously pronounced unsatisfactory. (¢) ‘\

(@) Ex parie Oliver, 2 Ves. & (&) 2 Burr. ﬁﬁ:lﬁls
Rea.244. 1 Rose, 407. Coombe’s (¢) Possibly, %’?s , case,
case, 2 Rose, 396. Brown’s 2 Bl.881. 5 Wils. 428, and the
case, 2 Rose, 400. Ex paric vemarks of the Cowt of King’s
Hiams, 138 Ves. 237. Lz parte Bench on that decision, in Now-
Cassidy, 2 Rose, 217. 19 Ves. lan's case. 6 T.R, 118.

324,
®

The
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The warrant is insufficient, and the prisoner must be
discharged. Let the gaoler discharge him, so far as he
is in custody under the commissioners’ warrant.

Since the report of this case was prepared, the Lord
Chancellor, with a kindness more highly gratifying
because unsolicited, has conferred on the editor the
signal favor of a communication of Lord Nottingham’s
MSS. From that most valuable collection is subjoined
the following statement of the precedents on the autho-
rity of which Jenkes’s friends claimed, and of the reasons
that inclined Lord Nottingham to withhold, the writ of
mainprise. (Vide ante p. 14.15.) The editor has also on
some subsequent occasions availed himself of the per-

mission with which he has been honored, to illustrate °

the doctrines discussed in the course of these reports; by
a reference to Lord Nottingham’s decisions.
L[]

% The petition set forth that Francis Jenkes was a
prisoner by virtue of the warrant annexed, for a fact
bailable; that by the ancient usage of Chancery, upon
putting in bail there, a writ of mainprise ought to issue,
directed to the sheriff or jailer to deliver the party;
that the petitioners, being men of good estates, offered
themselves as bail, whereof they prayed the acceptance,
and a wrxt of mainprise accordingly. This petition was
acoompaxﬁw with a note of precedents, viz.

« 31 ﬂaE 8. pt. 1. rot. cl. Mhuinprise in Chancery for
Joku{ﬁrzce; removed from Lincoln to the Tower, to ap-
pear coram concilio vel justiciariis nostris vel alibi quando-
cunque et ubicunque ad faciend. et rccipiend. quod per nos
vel gustic. nostros consideratum fuerit.

¢ 2. 11 E. 3. pt. 1. memb. 29, dors. rot. cl. A writ of

G 2 main-
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mainprize directed to the constable of the Tower, upon
putting in bail in Chancery, to deliver Bernard Pouche,
committed for felony.

“ 3. 11 E. 8. pt. 1. memb. 28, dorso, the like directed
to the steward and marshall of the household, to deliver
Richard Moneywood, committed by his majesty’s com-
mand, for trespass and contempt, teste 19 Martii, out of
term.

“ 4, 11 E. 3. pt. 1. m. 28 dorso, the like directed to
the constable of the Tower, to deliver Henry Compton
committed for felony, feste 26 Martit, out of term,

“ 5. 11 E. 8. pt. 1. memb. 28 dorso, the like for John
de Wesenham, directed as before, committed for felony
and divers excesses, teste 12 April.

% 6. 44 E. 3. pt. 1. m. the like directed custod. Forest.
for delivery of several persons committed for hunting in
forests, feste 12 November.

“ 7. 44 E. 8. m. 117. the like, teste 6 May.

¢ 8. 44 L. 3. m. 10. the like, feste 20 August.

“ 9, 45 E. 3. m.25. the like for William de Charle,
who stood committed for divers felonies and deceits to
the King and his son Jukn Duke of Lancaster, teste
12 Junii.

€ 10. 8 R. 2. m. 36. dorso, the like writ directed to
the sheriffs of London, upon bailut in in Chancery, to
discharge Mich. de Swardeston, and John Pye, for de-
signing to go out of the land to prosecute and dct, many
things prejudicial to the king and his pebple, We
5 December. .

“ 11. Simile directed Fic. Norf. ibm. <% #

“ 12, 3R. 2. m. 25. dorso, the like in appe.xl of
mayhem, directed to the sherift of Hertford, teste 1 Decs

% 18, 3 R. 2. m. 20. dorso, the like for deliverance of
aprisoner out of the Tower upon bail put in, in Chancery
to appear coram consilio regis quando el quoties usque proz.

pente-
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Dpentecost, et ad turrim reintrandum nisi judicium pro de-
liberatione sua redditum fuerit.

¢ 14. 3 B. 2. m. 12. dorso, the liké for divers intending
ad mutiland. ct interficiend. directed to the bailiff of the
libgrty of Westminster, teste 5 Febr.

¢ 15. 8 8. 2. m. 11. dorso, the like for divers persons
charged with divers conspxracxeb, directed Vic. Suffolk.

“ 16. 3 R. 2. m. 7. dorso, simile de incendio domorum,
directed Vic. Hertf, for Smith and others, teste
5 Martzi, nine of the like together.

“17. 8 R. 2. m. 2. dorso, the like directed to the jus~
tices of North Wales, for Lloyd, committed for felony and
trespass.

“ 18. 3 R.2. m. 1. dorso, supersedeas for Ralph vicar
of Wastcldon, being accused by an approver for robbery,
granted upon bail in Chancery, quia bone_fame.”

The reasons which ¢ moved Lord Nottingham to de-
liberate upon the writ of mainprize, and for the present
to inciine against it,” are thus stated :

¢ 1. The writ de manucaptione capienda, is grounded
upon the statute of Westminster 1. ¢. 15., as to criminal
cases; for as to civil cases there is such a writ at the
commonjaw,-but the application of it to criminal cases
is mﬁre‘ly by. force of the statute.

W 2, Fhat_statute was made to provide for the bail-
ment"of tb,ose who by the sheriffs or lords of leets or
others, who had liberties of infangthef and outfangtlicf,
were kept in prison for small felonies.

¢ 3, The first line of the statute is pur ccoque viscounts

et auires queux ont prises et retenus in prison gents rettes *

de fclony ; for before the statute, and long after, the she-
G's riffs
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riffs in their turns by warrant of the King’s writ or com-
mission did take many indictments of felony.

% 4, The mischief recited in the preamble was that
these sheriffs and others did (what they pleased) bail
those who were not bailable for money, and kept in
prison those who were bailable out of malice.

¢ 5. Then the statute proceeds to.define the cases of
felonies bailable and not bailable.

¢ 6. And then the writ de manucaptione capienda
came to be applied to these cases; and, as if there had
never been any such writ before, the Register 270. b.
lays it down for'a general rule, omnia brevia de manu=
captione fient sup. stat. W. 1. ¢. 15., which must be un-
derstood of criminal cases only.

% 7.,The writ which pursues the statute always re-
citesa felony, and an indictment or inquisition thereon
founded, and a tender of bail below which has been re-
fuseds and then commands bail to be taken, if there be
no other case of imprisonment but the felony aforesaid.
Vide Reg. and F. N. B. .

¢ 8. Then came the statute of 28 E. 8. ¢. 9. which
takes away all power from the sheriffs to take indict-
ments in their tourns, by the King’s writ or by eommis-
sion.

“ 9. And now Fitzherbert, angd my Lord Coke are
both agreed that the statute of 28 E.3. has by conse-
quence repealed the writ de manucaptione capienda, (a)
as to criminals; and with them agrees my Lord Chief
Justice Hale in a little compendious manual of crown
learning written by him, a copy whereof is in many
hands. (3)

(a) * Nota, the writ de odio e¢  (8) Hale’s Summary of the
atia was also repealed by 28 E. 5.; Pleas of the Crown, 104, ; in his

* but because it was given by Mag. larger treatise, however, Lord

Charta, c.26., 50 it is revived by Hale mentions some exceptions.
42 E. 3. which repeals all laws History of the Plcas of the
against Mag. Charta.” Crown, ii. 141—145.

%13, And
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¢ 18, And yet Fitzherbert for learning sake proceeds
to comment upon this writ, as he does also upon the
writ de odio et atia and many others that are expired,
which led many men into mistake who look upen him
as a writer in Henry the Eighth's time, but penetrate no
farther into the matter.

¢ 11. While the writ was in use, the practice was
not to put in bail in Chancery, but to have a writ from
thence, commanding others to take bail.

12, And yet no doubt there always was and still is
a writ de manucaptione capienda at the common law in
¢civil cases. As when erroneous judgnrent is given be-
low, this writ lies to keep a man out of prison, while
he prosecutes his writ of false judgment; so if a man
brings an appeal of mayhem, and be arrested in an in-
ferior court upon process frivolous on purpose, to hinder
that prosecution,. this writ lies; F. N. B. 250. k. . Reg.
272. The same writ might also have been issyed at
the common law, in all cases where a man was arrested
in debt or trespass, or indicted of trespass F. N. B.251.
b. Reg. 273. a.; but this is now supplied by 28 FL 6.
cap. 9. :

“ 18. And in some civil cases a man may come into
Chancery and voluntarily tender bail, and shall have a
writ to be discharged of his imprisonment. As where a
capias upon a statute-merchant sued out of Chancery,
and the cognisor comes.and shows how he has paid part
and has a release for the rest, and brings his main-
pernors with him to be bound body for body, he shall,
upen that.manucaption so taken, have a writ to be dis-
charged, F.N. B.251. d. Reg.273. a.b.

¢ 14, So likewise in some cases which look like crimi-
nal; as, if a ne excat regnum or a general supplicavit be
awarded ; if the party, instead of putting in bail before
the sheriff or the justices, will come into the Chancery

G 4 and
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and tender bail, which is there accepted, no doubt he
shall be discharged by writ from his imprisonment; for
in all these and the like cases the Chancery works upon
itself, and does, as all other courts may do, quicken or
stop their own proceedings.

¢ 15. But then the question is reduced to this, whether,
by the ancient common law, there be a standing power
residing in Chancery to accept bailable cases, and to
discharge all imprisonments.

% 16. For the power of doing it by the writ of main-
prize, which is founded on ¥.1. ¢. 15., is agreed on all
hands to be taken away by 28 Ed. 8. ¢.9.

% 17. It seems not reasonable to believe that any such
power should remain in Chancery, either by common
law or by statute: 1st, From the non-user of it these
300 years; for Rickard the Second began his reign anno
18717, and yet no precedent of it is offered since 3 R. 2.
2. The precedents between 28 Ed. 3. and 3 R. 2., are
to be lmputed to the strong current of former practice,
it being some considerable time before it began to be
understood that the statute of Ed. 8., had repecaled the
writ of mainprize, viz. not till 3 B. 2. 3. The prece-
dents before that time are for the most part such as
concern indictments for felonies and great offences.
4. The case of F. N, B. 250.f,, where a man, taken by
the king’s commission, and upon tender of bail in Chan-
cery by his friends, had a writ of mainprize, is of the
same nature; for it is not meant of a com;mgmem by
the King, but bv cownmissioners of oyer &Mmmpr, as
appears by the Register, 271. a. bi, from whence that case
is taken, and is the only case of that kind which is ex-
tant in the Register.

¢ 18. And it seems | '»» seasonablg, if sucha power there
were, that it should extend to commitments by the King_
in council : 1. Because if the writ of mainprize desired

be
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be founded upon the statute of Westm. 1. c. 15,, then it
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is plain the statute begins with persons of an inferior Croweey's

nature; pur ceoque viscounts et auters, and so can never
extend to persons of a higher rank and order, viz. lords
of the council, &c. 2. If the writ desired be founded
upon the common law, or upon the general maxim, that
whenever a statute gives a remedy, there the Chancery
ought to frame a writ upon it, then it must be observed
that it was never yet so practised, though there have
been very frequent occasions for it. 6 Jac. B. R, Cro.
219, Addis’ case, committed by the Lord Chanccllor for
certain matters concerning the King ; and again 4 Car. 1.
Cro. 238, Chambers case, who was committed by the
council in the long vacation, yet no attempt to get out
by writ of mainprize, though several petitions were un-
successful; and long before, viz. P.9 Eliz., Rich. Consta-
ble, committed to the Tower per dominos privati consilii,
never asked a writ of mainprize, nor could be bailed till
he brought his habeas corpus. So Hilary, 40 Eliz.,
Edward Harcot, committed per dominos privati lonsilii,
never attempted to get out any otherwise than by Aabeas
corpus, vide Sir Fra. Moor, 813. pl. 32.(a}; and the
twelve precedents cited by Mr. Selden (at the confer-
ence in the Painted Chamber) (), when persons com-
mitted by the privy council were bailed upon kabeas
corpus brought, do all prove that a writ of mainprize
was not then dreamed of or thought practicable. Of
thesq-.ﬁ'erﬁgurth and fifth were in the time of Queen
Mary; iﬁgﬂsixth, seventh, eighth, ninth, and tenth, in
time of Queen Flizabefh ; the eleventh and twelfth in
" time of King James, but the first was in 18 Ed. 8., upon
a commitment by the King under his great seal to the

(@) Probably 859. pl. 182, (b) 3 Howell’s State Trials,
97~102,

Tower,

Chase,
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Tower, when the writ of mainprize was undoubtedly in
force, and might have been had in Chancery if the law
had extended it to such commitments; but there the
bailment was upon a return into B. R., which may serve
to answer the precedent of 11 E. 8. m. 28. cited before.
3. If a man be imprisoned by command of the King,
suppose the command unlawful, yet he cannot be de-
livered by a writ de homine replegiando ; but justice shall
be done by the superior courts upon a habeas corpus.
2 Inst. 187. How vain were this law, if he might get
out by mainprize in the meantime! 4. For mainprize
is a greater liberty than bail : he that is bailed is still in
the custody of his bail; but he that is mainprized is ab-
solutely at large : again, bail in criminal cases, is an un-
dertaking body for body, and in civil cases is an under-
taking to pay the condemnation; but mainprize is no
more than an undertaking in a sum certain; see 33 &
86 E. F. Muainprize, 12,18. arg. d’hab. corp. 62. 68. 69.
5. The statute 17 Car. 1. cap. 14. (a) enacts, that the
judges of the C. B. as well as the R. R. may grant ha-
beas corpus, that the prisoner shall be bailed or re-
manded within three days after the return, otherwise
the Judge shall forfeit treble damages : in this great zeal
for public liberty, how was it possible they should for-
got to require the Chancellor alsq to make speedy de-
liverance in vacation, by writ of wainprize, if any such
power had been in him? 6. When the writ of main-
prize did lie, the body of the writ alwaj,é supposed
that bail had been first refused below ; no man was to
come into the Chancery per saltum, and turn this Court
into a court of gaol-delivery. 7. In all the debates in
parliament touching personal liberty, no man ever men-
tioned this way of coming out ; not Noy, nor Selden, nor

(a) 16 Car. 1, c. 10,
any
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any who argued the kabeas corpus case; nay, my Lord
Coke, who strained a point so far as to hold that a %a-
beas corpus might be had in Chancery in the vacation,
never stirred this point, which surely he would not
have overseen ; and 2 Inst. 190., holds the contrary, and
the writ of mainprize to be repealed. 8. If this course
may be taken in Chancery, it may as well be in term
time as in vacation, and then to what purpose were all
these contentions these last sixty years, about the right
and remedy of kabeas corpus, if the remcdy by main-

prize in Chancery were still extant, for that is much the

better of the two ?” (@)

(a)* Nota, the statute of 5 H.4.
¢. 10. enacts, That none be im-
prisoned by any justice of peace
but in the county gaol, to the
end they might have their trial
at the next gaol delivery, or ses-
sions of the peace; so not ex-
tended to imprisonment by supe-
rior judges; but 2 Inst.%43. con-
tra, some say it extends to all
other judges and justices, for two
reasons : 1. Quia act declaratory :
2. Quia ratio legis est gencralis :
Nota, he does not say it is his
own opinion; et nota ibidem,
he mentions the writ de bono et
malo, which was a writ that lay
to the justiges of gaol-delivery,
to command them to deliver the
gaol of 4. B.; in which writ

N

there is always a clause, si 4. B.
captus et detentus in gaolo pro
morte C. D. et non per aliquod
speciale mandatum nostrum, tunc
deliberetis, &e.; which exception
shows that with such as were
committed per speciale manda-
tum, the gaol-delivery justices
had nothing to do. E!nota, the
statute 5 H. 4. ¢. 10. cannot ex-
tend to all imprisonments, for it
saves to the lords and others
who have gaols, their franchises.
9 Co. 119., Sanchar’s case; and
the preamble shows the gricv-
ance, viz. that constables of cas~
tles being justices of peace, uscd
to imprison men in their castles;
so this statute not meant of all
kind of imprisoninent.”

al
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A gift by a
husbnnd to his
wife, either as
a donatio mor-
tis causa, O as
a donatio inter
vivos to her
separate usc,
must be cs-
tablished by
evidence be-
yond suspi-
cion: a claim
of that nature
negatived.

A defend-
ant by her
answer having
claimed a gift
from her hus-
band as an
absolute dona-
tio intcr vivos
to her separate
use, whether
evidence can
be reccived to
establish it as
a donatio mor-
tis causa,
qlnl'(,’.
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WALTER ». HODGE.

HE decrec in this cause, dated the 14th of May,
1816, declarcd that the will of 2. P. Hodge ought
to be established, and the trusts thereof carried into
execution, and directed a reference to the Master to take
the usual account of the testator’s personal estate not
specifically bequeathed, against the Defendants, Marthe
Hodge, Edward Badley, and Thomas Hudson, his exe-
cutrix and executors.

An order of the 22d of March, 1817, on the appli-
cation of the Defendant Martha Hodge, directed that
the Master should be at liberty to make a separate
report at her expense, as to the personal estate of the
testator, possessed by her.

By his separate report of the 8th of May, 1817, the
Master charged the Defendant Martha Hodge, with
receipts to the amount of 837/, 18s. 7d.

To this report the Plaintiff excepted, on the ground
that the Master had not charged tife Defendant Martha
Hodge, with the sum of 600L, being the amgunt of
sundry bank-notes belonging to the testator at ﬂle time

of his deccase, and possessed by her. v

¥

The evidence on the subject of the exception, con-
sisted of the amswer of Martha Hodge to the original
bill, and the deposition of Alice Mason.

By her answer the Defendant stated, that the testator,
some short time before his death, gave to her a book
containing
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containing bank-notes to the amount, in the whole, of
600l or thereabout, but she could not recollect the
exact amount ; and the testator at the time he gave the
bank-notes to the Defendant, informed her they were for
her own private use, and that he gave them to her to be
at her own disposal, or used expressions to that effect :
the answer also stated, that during the life-time of the
testator the Defendant expended in various ways some
part of the bank-notes, and at the time of his death some
of them remained in her possession; and that she con-
sidered such bank-notes as her own $eparate property,
and expended them for her own private use, and was
wholly ignovant that they legally were the property of
the testator at the time of his death.

Alice Mason, the niece of Martha Hodge, deposed,

that she, being upon a visit at the house of the testator, -

about eleven days prior to his death, saw him take out
of his coat-pocket, and deliver into the hands of the De-
fendant Martha Holge, a black leather note-case, con-
taining some Bank of Zngland notes, but the amount
thereof she did not know; that the testator, when
he so delivered the note-case, and Bank of England
notes, told Martha Hodge, in the hearing of the wit-
ness, that if any thing should happen to him, the con-
tents of the note-case were hers, or expressed himself
to that ‘effect; that she could depose that the contents
of the hote-case consisted of Bank of England notes, by
reason ‘that upon Martga Hodge opening the note-case,
almost immediately afterwards, to pat in other Bank of
England notes, the witness saw some Bank of Ingland
notes in the note-case; that the testator, on the day on
which he delivered the note-case, and the first-mentioned
Bank of England notes, to Martha Hodge, had been to
the Bank of England for the purpose of sclling out, and

the
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the witness believed that he did sell out, some part of
his property in the public funds; and it being then a
rainy day, and the testator being wet with the rain, he took
his coat off and delivered it to the witness, immediately
after he had delivered the note-case, and first-mentioned
Bank of England notes, to the Defendant Martha Hodge ;
that instantly after he had so delivered his coat to the
witness, he took some Bank of England notes, but the
amount thereof she did not know, out of his said coat
pocket, and delivered the same to the defendant Martha
Hodge, at the same time saying to her, in the hearing
of the witness, * These,” (meaning the Bank of England
notes,) * are to be yours also,” or expressed himself
to that or the like effect ; and the Defendant Martha
Hodge thercupon, in the presence of the witness, opened
the note-case, and put the Bank of England notes
therein. The witness also stated, that the testator was
not at the time when he so delivered the note-case and
Bank of England notes to the Defendant Martha Hodge
in good health, but was then and for some time previous
thereto had been in an indifferent state of health ; never~
theless, as appeared to the witness, and as she believed,
the testator was in his perfect senses and knew what he
was doing, and was not from illness, or any other cause,

"insensible, or incapable of distinguishimg what he did;

and that she understood from the expressions ad-
dressed by the testator to the Defendant Martha
Hodge, at the time he so delivered the note-case and
the Bank of England notes to. ber, that he intended
that the Defendant Martha Hodge should keep the note-
case, and all the Bank of Zngland notes, for her own
use in case of*his death,

Mr. Hart and Mr. Wing field, in support of the ex-
ception. There is no evidence that the gift was made
in
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in contemplation of déath.
natio inter wvivos, and void

It is therefore a mere do-
as an immediate gift by a

husband to his wife for her separate use.

Mr. Bell, Mr. Shadwell, and Mr. Girdlestone, for the

report. —

The 'gift is a donatio mortis causa. Justinian Inst.

lib. 2. tit. 7. * Bracton, lib. 2. c.26. (a)

(a) “ Est autem inter alias
donationes donatio mortis causa,
qua morte confirmatur, cujus
tres sunt species, una cum guis
nullo preesentis mortis periculi
metu conteritur, sed sola cogi-
tatione mortalitatis donat: alia,
cum quis imminente periculo
mortis commotus, ita donat, ut
statim fiat accipientis; tertia, ut
si quis commotus periculo, non
dat sic ut statim fiat accipientis,
sed tunc demum, cum mors fuerit
insequuta. Et mortis causa do-
natio potest esse multiplex, ut
si quis contemplatione, vel sus-
picione mortis, alicui dat, cujus
modi donationes sepe fiunt ab
wgrotantibus, vel ab eis qui in
aciem sunt ituri, vel per mare
navigaturi, vel peregre Profec-
turi, et in se tacitam habent
conditionem, ut hujusmodi do-
nationes revocentur, si segrotus
convaluerit, si miles ab acie re-
dierit, si nauta a naviggfione,
et peregrinus a peregrinatione.
Et donationes quee sic fiunt prop-
ter mortis suspicionem, morte
testatoris confirmantur, et sic
fiunt, ut siquid humanitus con-
tigerit de testatore, habeat is,
cui legatum est, legatum, si au-
tem convalescat, retineat, vel

It is not ne-

rehabeat legatum, vel si prius
moriatur ille cui legatum est.
Et si duo, qui sibi invicem mortis
causa donaverint pariter deces-
serint, neutrius heeres repetet,
quia neuter alterum supervixit.
Et est re vera talis donatio mor-
tis causa, cum testator, rem le-
gatam se ipsum magis habere
voluerit, quam ecum cui legata
fuerit, et eum, cui legata est,
magis quam hxredem suum. Si
autem sic donetur mortis causa,
ut nullo casu revocetur: causa
donandi, magis est quam mortis
causa donatio, et ideo perinde
haberi debet, sicut alia queevis
inter vivos donatio, et ideo inter
viros et uxores non valet. Mor-
tis causa donare licet, non tantum
infirme valetudinis causa, sed
periculi, et propinquae mortis, ab
hoste vel a praedonibus, vel ob
hominis potentis crudelitatem,
vel odium, aut causa navigationis,
“vel peregrinationis imminente,
aut si quis fuerit per insidiosa
Joca iturus, heec enim omnia in-
stans periculgm demonstravit.”
fol. 60. a. This passage is com-
piled chiefly from the authorities
in the Civil Law. Inst. lib. 2.
tit. 7. Dig. lib. 39. tit. 6.

cessary
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cessary that such a gift shoul?l be made in extremis ;
the donor died on the eleventh day after the transaction,
and his expression “in case any thing should happen
to him,” refers the gift explicitly to the probability of
his approaching decease. Iill v. Chapman (a), Ward
v. Turner (b). Q .

The MASTER of the RoLLs.

I collect from the proceedings in this case, that the
Plaintiffs were not able to prove the receipt of these
notes by Mrs. FHodge except from her answer, and were
therefore under the necessity of reading it: ghe decree
is drawn up on reading the answer. All the passages
which it contains, therefore, must be taken, as well those
in her favour, as those against her. The question of
the validity of the gift depends on the account given by
the Defendant in her answer, and’ by the witness Alice

" Mason, in her deposition. There is no other material

evidence.

The account which the Defendant has given is, that
it was an absolute gift to take effect immediately : not a
word is introduced to make it a conditional gift, de-
pending on the testator’s living or not living, and
postponing the enjoyment till after his death. It is
expressed to be a present absolute gift, vesting imme-
diately, over which she had an instant right of disposition,
and of whiclyghe did in part dispose during the life of
the testator. This statement in the answer differs ma-
terially from the deposition of Alicc Mason. One re-

(@) 2 Bro. C. C. 612. () 2 Ves. 431.
presents
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presents the whole of the gift to consist of the book
containing 600L., as one entire gift; the other represents
two distinct gifts, with an- interval, during which the
testator took off his great coat, and afterwards delivered
notes not contained in any book. A more material
variation is,. that Akce Mdson introduces words which
make the gift conditional, thatis, ¢ in case any thing
should happen to him ;” qualifying it not as an absolute
gift in all events, but only, for so the expression must
be understood, in case of his death. The question is,
whether from the accounts so given, the master’s report
has drawn the right conclusion ?

On principle, it is quite clear, that a claimant in-
sisting on a parol gift of this nature, not contained in
any will g5 a legacy, must establish a clear and satis-
factory case. If the claim rested only on the account
given by Mrs. Hodge, it is an absolute gift from a hus-
band to his wife during coverture, without the interpo-
sition of trustees ; handjng over property which she was
to apply to her sepdrate use, and which she considered
herself at liberty so to apply immecdiately. There is
great difficulty in establishing such a transaction.

But the gift is claimed as a donatio mortis causa ; a
claim which seems t& be advanced subsequently to the
answer; \f9r that contains not a word intimatiffy that
the wife understood the gift to be conditional, which is
essential to a gift mortis causa ; but on the contrary she
claims it as an absolwte gift, and accordingly disposes
of some part of it. A witness has however been exa-
mined in the cause, ‘and one difficulty 1* whether it is
competent to the Defendant to prove a case at variance
with the statement in her answer? The conditional gift
described in the deposition, is a totally different case
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from the absolute gift claimed in the: pleadings. In
limine therefore occurs the difficulty of receiving the
evidence of Alice Mason without a basis laid for it in
the pleadings. How tlmt can be permitted I do not
immediately see. But what is the account which she
has given ? Her evidence, if fhken alone, cannot possibly
sustain this claim. She proves only the delivery of
some notes, she knows not the amount; she says there
were two separate and distinct gifts. Supposing the
second gift postponed the right to the notes till the event
of death, and gave it only in that event, the question
would be whether this falls within the authorities on
the subject of donations mortis causa.

I have looked through the cases on that subject, which
are not numerous. That which approaches mearest to
the present is Lawson v. Lawson (a); and the next is
Miller v. Miller. (2) That part of the decision in Law-
son v. Lawson, on which Lord Hardwicke has re-
marked (c) that he felt some difficulty in understanding
it, is explained by a reference to the registrar’s book, in
the subsequent case of Tait v. Hilbert. (d) The whole
doctrine on the subject of donations mortis causa has
been discussed by Lord Hardwicke in Ward v. Turner(e);
in which he determined that the subject of the gift
must be delivered by the donor; saying, that was
what dlstmgulehed it from a legacy, which is deli-
vered by the representative. In the next place, the
gift must be conditional; that is, depending on the event
of death. The three sorts of donations mortss enusa,
and the difficulties concerning the definition, are com-
pletely explained in Tait v. Hilbert, by Lord Lough-

(a) 1 P. W. 441, (d) 2 Ves. jun, 120,
(&) 3 P.W. 356, (€) 2 Ves, 431,
(c) 2 Ves. 441,

borough,
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boraugh, who examined the civil law, and gives the trué
definition. (a)

Many conditions, you observe, accompany donations
mortis causa; if the donor recovers, if he repents his
gift, if the donee dies ‘before him : the preperty is not
vested absolutely till after death. The Lord Chancellor
negatived the claim in that case, considering it as a gift
to take effect immediately, and therefore not a conditional
donation moréis causa.

It becomes the Court to recollect the principles stated
by Lord Hardwicke in Ward v. Turner (b), who laments
that the statute of frauds, which imposes rigorous re-
strictions on nuncupative wills, had not abolished gifts
of this natune; to consider to what perjury such gifts
may afford occasion, and how mearly they amount to an
evasion of the statutory precautions against nuncupative
wills. It is quite evident that if too much facility is
afforded to donations mortzs causa, a door is opened to

elude the statute. Lord Harduwicke seems to think one.

witness not sufficient, remarking that the Roman law
required five witnesses (c); afterwards he says, if the case
depended at all on the question of fact, he should not
venture to determine it, but send it to an issue. In the
result he decided not on'the fact but on the law, being
quite clear that there was not a sufficient delivery.

Hill v. Chapman (d) has not carried the doctrine fars
ther : The Lord Chancellor there acted upon the report
of the Master as to the fact, concerning which there

*,

(a) The Master of the Rolls () 2 Ves.431.

here read several passages from  (c) Aninnovation of Justinian.

the judgment. 2 Ves.jun.119., Cod.lib.8. tit.59.1 4.
120. (d) 2 Bro. C. C. 612,

H 2 seems
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seems not to have beem any doubt, and the law fol-
lowed. To prove the fact the authorities appear not to
require a plurality of witnesses, but only that the proof
be satisfactory; nor is it necessary that the donation
should be in the last illness; it is sufficient if made
in contemplation of death, and on the conditions stated.

To apply these doctrines to the present case. It is
evident that, as stated by the Defendant in her answer, the
gift possesses none of the essential requisites of a donation
mortis causa. It had no reference to death; certainly
it is not necessary that there should be in words a re-
ference to death, circumstanceg may supply it; as when -
a man, an hour before his decease, made a gift the
better to provide for his wife: but here a person who
had been in a situation to sell stock, returning without
being visited by any illness at that time, takes bank-
notes out of his pocket, and: gives them to his wife,
for her own use. What is there to render this a do-
nation mortis causa ? Not a single circumstance which
characterises these gifts, except the traditio, occurs in
this account, )

The deposition of Alice Mason is too vague to prove
any thing, stating no amount, but only the delivery of
some notes inclosed in a case. It describes, indeed,
a conditional gift, but wants a fixed quantum; and it
differs in material circumstances from the Defendant’s
statement.  All the minutiae of such transactions are to
be examined; the effect depends on every word and
minute act. '

2%

In such a case, which as a precedent requires.thuch
caution, I cannot say that I am satisfied that the party
has properly established her claim. ‘The utmost would

be,
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be, what was suggested by Lord Hardwicke, and done
in Bloupt v. Burrow (a), to send it to a jury. But my
difficulty is, whether I ought to receive the evidence,
considering what was put in issue by the answer? I
cannot overcome that. As that point however was not
spoken to, I will not preclude the Bar from an oppor-

tunity of urging what further occurs.

It seems to mé

that if that objection cannot be removed, the exception

must be allowed. (b)

(@) 4 Bro. C. C. 72." 1 Ves.
jun. 546, "

18) To constitute a donatio
mortis causa, or gift in con-
templation of death, the trans-
action must first possess the
requisites of a gift. “ By the
law of* England, in order to
transfer property by gift, there
must either be a deed or in-
strument of gift, or an actual
delivery of the thing to the
donee.” Irons v. Smallpiece,
2 Barn. & Ald. 552. Hooper
v. Goodwin, ante, vol.i. p. 485.
A donatio mortis causa there-
forerequires delivery; ahd the
greater part of the cases have
occurred on the question,what
constitutes a sufficient deli-
very? Drury v. Smith,1 P. W,
404. * Lawson v. Lawson,
1 P.W.441. 2 Ves.jun. 120.
121. Miller v. Miller, 3 P. W.
356. Hedgesv. Hedges, Prec.
in Cha. 269. Gilb. Rep. in Eq.
12. Hill v, Chapman, 2 Bro.
C. C.612. Ward. v. Turner,
2 Ves, 481. Jones v. Selby,

H3

On

Prec. in Cka. 300. Hasselv.
Tynte, Amb. 318. Smith v.
Smith, 2 Str. 955. Blountv,
Burrow, 4 Bro. C. C. 72.
1 Ves. jun.546. Tate v. Hil-
bert, 4 Bro. C. C. 286. 2 Ves.
jun. 111. Hawkins v. Blewstt,
2 Esp. 663. Shanley v. Har-
vey, 2 Eden, 126. Bunn v.
Markham, 7 Taunt. 224.
Gardner v. Parker, 3 Madd,
184., and see Johnson v.
Smith, 1 Ves. 314.

Thus, money in the public
funds will not pass by parol
expressions of gift in contem-
plation of death, accompapied
with delivery of the receipts
for the price of the stock;
Ward v. Turner, 2 Ves. 431.,
but ‘expressions of gift and
delivery of a bond, constitute
a valid donation. Snellgrave
v. Bailey, 3 ggk.214. Gardner
v Parker, 3 Madd. 184.

The peculiar inducement
and circumstances of the gift,
annex to it certain qualifica-
tions, which may be in general
' compres
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On this day the question was argued whether the
transaction amounted to an immediate gift by the hus-
band to the separate use of his wife,

Mzr. Bell,

comprehended within the de-
scription of the incidents of a
legacy, to which the gift is
analogous. Dig. lib. 39. tit. 6.
1.15.37. 3 P. W. 357.

It is revocable therefore by
the donor, Dig. lib. 89. tit. 6.
1. 167., and revoked by the
death of the donee during his
life, Dig. lib. 39. tit. 6. 1. 23.,
and subject to the claims of
creditors. Dig. lib. 35. tit. 2.
1.66. 5. 1. ng Uib. 39. tit. 6.
1.17. Smithv, Casen,1 P. W.
406. Tate v. Hilbert, 4 Bro.
C. C.293. 1 Ves. jun.120.;
but on the death of the donor
the property vests absolutely
in the donee ; and no probate
is required, nor is it the sub-
ject of ecclesiastical jurisdic-
tion.  Ashton v. Dawson, Sel.
Ca. in Cha. 14. Lawson v.
Lawson, 1 P. W.441. Miller
v. Miller,3 P.W.356. Ward
v. Turner, 2 Ves. 440. Thomp-
son v, Hodgson, 2 Str.T77.

The following description
well explains the nature of
these gifts: a donatio mortis
causa, “ is whefe a man lies
in extremity, or being sur-
prised with sickness, and not
having an opportunity of
making his will, but lest he

should die before he could
make it, he gives with his own
hands his goods to his friends
about him ; this, if he dies,
shall operate as alegacy ; but
if he recovers, then does the
property thereof revert to
lum.” Lord Cowper, Prec. in
Cha. 269. 270. Gilb. Rep. in
Equity, 13.; and see Thorold
v. Thorold. 1 Phill.1.

The genuine definition of
donatio mortts causa, in the
civil law, from which both
the doctrine and the deno-
mination are borrowed, may
be fourdin the Institute. Jnst.
lib. ii. ¢i. 7. cited by Lord
Loughborough, 2 Ves. 119,
120.

The subject has been per-
plexed by an inaccurate enu-
meration imputed toanancient
jurist. ¢ Julianus libro septi-
modecimo Digestorum tres
essespeciesmortis causa dona-
tionum ait : Unam, cum quis
nullo praesentis periculi metu
conterritus, sed sola cogita-
tione mortalitatis donat. Aliam
esse speciem mortis causa do-
nationum ait, cum quis immi-
nente periculo. commotus, ita
donat, ut statim fiat accipien-
tis, Tertium genus esse do-

nationis
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Mr. Bell, Mr. Shadwell, and Mr. Girdlestone, for
Mrs. Flodge, insisted that a wife may take from the gift
of her husband, property to her separate use, without
the interposition of trustees; and that in this case
the delivery of the notes manifested an intention in
the deceased to divest himself of all interest in them,
and transfer them to his wife for her own exclusive
benefit. Muclean v. Longlands. (a) Graham v. Lon-
donderry. () Lucas v. Lucas. (c) Slanning v. Style. (d)

Lec v. Pricauz. (e)

Mr. Hart, and Mr. Wing feld, opposed the claim, on
grounds fully stated in, the judgment.

nationis ait, si quis periculo
motus, non sic det, ut statim
fiat accipientis: sec tunc de-
mum, cum mors fuerit inse-
cuta.” Dig. lib. 89, tit. 6.
l. 2. Swinburne, who tran-
slates this passage, (which is
adopted by Bracton, ante,
p-86.n.) remarks that the first
two species are mere dona-
tions inter wivos; on Wills,
part i. s. vii.: and the inac-
curacy has been censured by
the Civilians; Dig. lib. 36.
tit. 6. 1. 27. 42. It is the last
species alone which derives
any peculiar properties from
its connection with the pro-
spect of death. The whole
question is very ably review-

(a) 5 Ves. 11.
(8) 3 Atk. 393.
(c) 1 Atk. 270.

H 4

ed by Lord Laughborough.
2 Ves. jun.118—120. Some
of the remarks imputed to
Lord Hardwicke, 2 Ves. 439,
440. seem deficient in pre-
cision.

Before the statute of frauds,
29 Car. 2. c. 8. 5. 19, 20, 21.,
parol expressions of an inten-
tion to give in the event of
death, even though, not be-
ing accompanied by delivery,
insufficient to constitute a
donatio mortis causa, might
have been valid as a nun-
cupative will. The earliest
cages in our courts of law or
equity, on the subject of
these donations are subse
quent to that act.

(d) 3 P. W.334.
(¢) 3 Bro C.C 381.

The
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After examining the cases cited on the last argument,
in which gifts by a husband to his wife have been
established in this Court, I am not able to satisfy my-
self that I ought to change the opinion which I have
already pronounced. Ilere is no sufficient evidence of
gift. I will shortly notice the authorities, in order that
it may be clearly understood, that in negativing this
claim, I do not negative the proposition that, in equity,
a gift by a husband to his wife may, under circum-
stances, be valid, but proceed solely on the insufficiency
of the evidence. - '

In Mdclean v. Longlands (a), the Court was of opi-
nion, that the evidence was not sufficient even for send-
ing the question to an issue; but if no gift could in any
circumstances be valid, it would have been nnnecessary
to inquire into cvidence. The Master of the Rolls
there states the general doctrine thus: “ The only point
upon which I entertain any doubt, js as to the gift, but
I do not think there is sufficient ground to direct an
issue. Nothing less would do than a clear irrevocable
gift either to some person as a trustee, or by some clear
and distinct act of his, by which he divested himself of
his property, and engaged to hold it as a trustee for
the separate use of his wife.” (e)

Such is the general doctrine stated in one of the latest
cases on this subject: I forbear to advert to others
which determine no more than this, that a wife may
in this Court acquire property to her separate use
during her coverture, and that her husband may be
a trustee for her; as in the instance of gifts by stran-

(e) 5 Ves, 7%,
gers,
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gers, of which Lee v. Prieaur (a), is an example. In
Lucas v. Lucas (b), Lord Hardwicke says, * In this
court gifts between husband and wife have often been
supported, though the law does not allow the property
to pass.” (¢) On another occasion, the same judge re-
fers more particularly to the case of the ¢ Countess
Cowper before Sir Joseph Jekyll, in which several trinkets

were given her by Lord Cowper in his lifetime, and de-

termined to be her separate estate.” (d)

The case of Slanning v. Style (¢) arose on savings of
the wife’s pin-money, which her husband had borrowed ;
and the Court thought that by the permission of her
husband, she had acquired it to her separate use, and
declared her a creditor on his assets.

In Rich v. Cockell (f), Lord Eldon, not carrying the
doctrine farther than the preceding authorities, repre~
sents it as ¢ perfcctly settled, that a husband may in
this Court be a trustee for the separate use of his
wife.” (g) )

The cages mentioned in the former argument, certainly

appear to have proceeded on a contrary supposition,
In Miller v. Miller (%), Sir Joseph Jekyll says, ** The gift

.

(a) 5 Bro.C. C. 381. 3 Atk. 399., 5 Bro. C. C. 383. 584.
(&) 1 Atk 270. Davison v. Atkinson, 5 T'. R. 454.
(c) 1 Atk. 271. Lamb v. Milnes, 5 Ves. 517.
(d) 5 Atk. 393. Hartley v. Hurle, 5 Ves. 545.,
(e) 3 P. W.534. 18 Ves. 454.  Parker v. Brooke,
(f) 9 Ves. 369. 9 Ves. 583. Johnes v. Lockhart,

() 9 Ves.375. See Harvey cited 1 Mad¥. 207. corrected,
v. Harvey, 1 P. W.125. 2 35 Bro. C. C. ed. Belt. 585. n.
Vern. 659. Bennet v. Davis, 2 Adamson v. Armitage, Coop. 283.
P. W. 316. Rolfe v. Budder, Ex parte Ray, 1 Madd.199.
Bunb. 187. Tyrrell v. Hope, (k) 3P.W. 556.

2 Atk, 558, Darley v. Darley,

of
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of 600%. contained in the bank-notes was a donatio causa
mortis, which operates as such though made to a wife,
for it is in nature of a legacy;” (¢) and in Lawson v.
Lawson (b), the Master of the Rolls observed that ¢ the
delivery of the purse was good; and must operate as a
donatio causa mortis, ut res magis valeat, §c., because
otherwise one could not give to his own wife.” (¢)

It is unnecessary to cite many of the texts which
establish that, by the common law, a husband or wife
cannot give to each other without the intervention of
trustees, ¢ A man,” says Liftleton, * may not grant,
nor give, his tenements to his wife, during the cover-
ture, for that his wife and he be but one person in
the law, &c.” (d) Upon which Lord Coke’s com-
mentary is, “ This opinion is clear, for by no.con-
veyance of the common law, a man could, during the
coverture, either in possession, reversion, or remain-
der, limit an estate to his wife.” (¢) All the cases in
this Court proceed on the ground of exceptions intro-
duced here; as the cases of paraphernalia, trinkets, or
savings of pin-money. In the single case of 1000Z South
Sea annuities, tranferred by the husband into the name
of his wife in his life-time, the Court thought that so
decisive an act, as amounted to an agreement by the
husband that the property should become hers. )
That seems to come under the description stated by Lord
Alvanley (g); it is an act; a clear and distinct act, by
which the husband divested himself of his property.

The single qugstion, therefore, in applying this doc-
trine to a particular subject, would be, whether the

(a) 3P. W.557 (e) Co. Litt. 112. a.

(6) 1 P. W. 441. (f) Lucas v. Lucas, 1 4ik. 270.
(c) 1P. W. 442. (g) 5 Ves. 9.

(d) Sect. 168.

claimant
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claimant had satisfactorily established a clear distinct
act of the husband, by which he divested himself of the
property, and agreed to hold it as trustee for his wife?
In this case the claim, as Mrs. Hodge in her answer
states it, is most suspicious; the claim of a widow,
setting up, after the death of her husband, a gift by
parol, without the intervention of any third person.
The Court expects satisfactory evidence of an act
constituting a transfer .of the property, and sufficient
transmutation of possession. Here the possession is not
changed, the possession of the wife is the possession of
the husband. It would be a considerable question
whether, praposed in, this way, without any distinct
act, such a claim could be good; but' that is not the
point here. The claim is distinctly contradicted by
the deposition of Alice Mason, who was present, and
states that it was not an immediate absolute gift, but
expressly limited to take effect only in case of any thing
happening to the husband. The Defendaut and the
witness directly cantradict each other, one stating a
gift absolute and immediate, the other postponing it till
death; to which is the Court to give credit? Can it
be said that here is that satisfactory evidence which
should induce the Court, as a precedent, to establish,
after the death of the husband, a gift by parql in his
life? T cannotsay that the gift is proved to my satisfac-
tion ; and the exception must be allowed.
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DAVIS ». THE DUKE OF MARLBOROUGH.

THE subsequent proceedings in this cause, require a
fuller statement of the annuity deed of the 21st

of March, 1811, under which the Plaintiff' claimed, than
was thought necessary on the former application, (re-
ported ante, Vol. 1. p. 74.) By that deed, made between
the Defendant the Duke of Marlborough, then Marquess
of Blandford, of the first part, the Plaintiff of the second
part, Robert Eden, of the third part, and Robert Withy,
of the fourth part, after reciting the acts of parliament,
and a lease, datgd the 21st of December, 1808, by which
the late Duke of Mariborough demised to the present
Duke, the manor of White Knights in Berkshire, for
twenty-one years, at a rent of six shillings and eight
pence, without impeachment of waste, and the will
of Sarah Duchess of Marlborough, dated the 11th of
August, 1744, whereby she bequeathed Marlborough
house, of which she was then in possession, under a lease
from the Crown, for the term of 50 years, in trust,
first for Jokn Spencer, and after his decease, for George
lIate Duke of Marlborough, for so much of the term
as he should live; and after his deozase, in trust for such
son of his body as should first attain the age of 21
years, his executors, &c. and the testatrix directed her
executors to renew the lease as often as there should be
occasion during the continuance of the trust, and that
such renewed leases should be upon the same trusts;
and after reciting that she was possessed, under another
lease from the Crown, of certain lands adjoining to the
said mansion, for a term then unexpired, she gave the
same to her executors, in trust for the owner for the time
being of the mansion, and to be enjoyed with the same;
and, further reciting that the leases had, since the death
of



* CASES IN CHANCERY.

of the testatrix, been renewed by the late Duke of Mari-
borough, by letters patent, dated the 6th of June, 1785,
for the terms of 50 years, dnd 81 years respectively;
and that the Marquess of Blandford, as eldest son
and heir apparent of the late Duke, having then, many
years since, attained thHe age of 21 years, would, by
virtue of the acts of parliament, upon the death of his
father, become entitled to the manors, mansions, &c.
therein comprised, and also to the pension of 5000..,
and that he was, by virtue of the will and letters patent,
absolutely entitled to Mariborough House, subject to
the life interest of the late Duke; and reciting that he
had agreed with the Plaintiff for the absolute sale to him
of an annuity of 155/, during the term of 99 years, if
the Marquess should so long live, for the price of 9991,
and on the treaty for the sale of the annuity, it was agreed
that all costs and charges of preparing and perfecting the
securities for the same, and for enrolling a memorial
thereof, should be paid by the Marquess; and that in pur-
suance and part performance of the agreement, the Plain-
tiff had that day: in Ris own person, paid the sum of
9997. in notes of the Bank of England, into the hands of
the Marquess; and that in pursuance and part perform-
ance of the agreement, on the part of the Marquess, it
was intended that he should, immediately after the
sealing and delivering the indenture, execute a warrant
of attorney bearing even date therewith, to confess a
judgment against him in the Court of' King’s Bench, in an
action of debt, at the suit of the Plaintiff, for the sam of
19981., besides costs of suit; and it was intended and agreed
that judgment should be forthwith entered up thereon
accordingly ; it was witnessed, That in consideration

of the aforesaid sum of 999/, the Marquess granted to the

Plaintiff an annuity of 155 for the term of 99 years, to
commence from the day before the date of the deed, if
the Marquess should so long live, charged upon and pay-

, *  able,
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able, after the decease of the late Duke, out 6f the

" honor, manoy, mansion, lands, hereditaments, and pre~

mises comprised in the acts of parlisment of the 8d and
5th years of Queen Ann, respectively, and the pension
of 50001, and to be thenceforth charged upon and pay-
able out of the manor, mansion, &c. of White Knights,
comprised in the lease of the 21st of December, 1808, and
subject to the life interest of the late Duke therein, to
be charged upon and payable out of Marlborough
House, and the appurtenances comprised in the will of
Sarak Duchess of Mariborough ; to be payable quarter-
ly, the first quarterly payment to be made on the 21st
of June then next, and a proportional part in case of
the death of the Marquess on any other than a day of

payment.

The Marquess, for himself, his heirs, executors, and
administrators, granted and agreed with the Plaintiff,
his executors, &c. that if the annuity should be in arrear
for twenty-one days, it should be lawful for the Plaintiff
to enter into and distrain upon all the premises charged
with the annuity, and to sell and dispose of the dis~
tresses there taken, or otherwise to demean :therein
according to law, in like manner as in distresses taken
for rents reserved by lease, to the intent that the Plain~
tiff, his executors, &c. might be fully paid and satisfied the
annuity so in arrear, and all costs and expenses occa~
sioned by the non-payment; and also, that in case the
annuity should be in arrear for thirty-one days, it
should, although no legal demand should have been
made thereof, be lawful for the Plaintiff, his executors,
&c. to enter into, and hold, all the premises charged with
the annuity, and to receive the rents and profits for his
own use, until he should, therewith or otherwise, be fully
paid the annuity due at the time of every such entry,
and which should afterwards accrue due during his pos-

. session
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session of the premises, together with all costs and
expenses which he should sustain by reason of the non~
payment thereof, such possession when taken to be
without impeachment of waste.’

In the deed were inserted covenants by the Marquess

with the Plaintiff, for the payment of the annuity; that -

he would, at the request of the Plaintiff, appear in
person, as often as there should be occasion, upon
notice, at any office of, insurance, or to any underwriters
within the cities of London or Westminster, or send
notice of his place of abode, and if necessary, certificates
of his being living, and of the state of his health, in
order that the Plaintiff might insure the Marquess’s life,
for any sum not exceeding 999/.; and that, in case the
Marquess should on any occasion leave this kingdom, or
do any other act whereby the Plaintiff should be put to
any extra expense in insuring the Marquess’s life, he
would pay to the Plaintiff such sums as should be de-
frayed in such extra insurance, and it should be lawful

for the Plaintiff to réceive such sums out of the premises-

charged with the annuity. The deed contained a demise
by the Marquess for securing the payment of the annuity
(at the appointment of the Plaintiff;) to the Defendant
Eden, of the manor of Woodstock, Blenkeim House, and
all the premises comprised in the letters patent of the 5th
of May, in the 4th year of ‘Ann, to hold to Eden, his
executors, &c. from the decease of the late Duke, for the
term of 500 years, if the Marquess should so long live ;
and an assignment by the Marquess to Eden, his exe
cutors, &c. of the manor of Wkite Knights, and all the
premises comprised in the lease of the 21st of December,
1808, and all woods, underwoods, trees, and plantations
then standing or growing thereon, and also Marlborough
House, and all the premises comprised in the will of
Sarak Duchess of Marlboraugh, to hold the premises

" &« comprised
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comprised in the lease of the 21st of December, 1808,
for the residue of the term of 21 years, subject te the
rent and to eight annuities; and to hold Marlborough
House, and the other premises, for the residue of the
terms of 50 years, and 81 years, then unexpired, and
for any terms which might be created by any renewed
leases,

It was declared that Eden, his executors, &c. should
be possessed of the premises, upon trust, to permit
the Marquess to receive the rents until the annuity
should be in arrear by the space of 50 days, and as
often as it should be in arrear for that time, out of

. the rents and profits, or by demising, mortgaging, or

selling the premises, or any of them, for all or any
part of the several terms thereby granted and assigned,
then subsisting, or which might be created by any re-
newed leases, or by bringing actions against the tenants
or occupiers of the premises, for the recovery of the rents
and profits thereof, or by felling timber, or cutting un-
derwood, or by sale of fixtures and other things in and
sbout the premises, or by more than one, or by all, of
the ways and means aforesaid, or by such other ways or
means as to him or them should seem meet, to raise
such sums of nroney as would be sufficient, or as he or
they should think proper or expedient to raise, for pay-
ing to the Plaintiff, the annuity in arrear, and all costs
and expenses which the Plaintiff’ and Ziden, or either of
them, might sustain, by reason of the non-payment
thereof, or otherwise in the execution of the trusts; and
to pay the surplus of the money so raised to the Marquess.
It was also agreed and declared, that if the annuity
should be in arrear by the space of three calendar
months, (whether or not payment should afterwards be
made and accepted of the arrears of the annuity, before
any sale or mortgage should be made under the present

a power,)
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power,) it should be lawful for Eden, his executors, &ec.
and he was authorised and required, in case the same
should be directed by the Plaintiff, his executors, &c.
by writing, pabsolutely to sell and dispose of all the
manor, mansion-houses, and other premises comprised
in the terms of years created by the recited lease or
letters patent, or any renewed term which might be
created, and also to sell and dispose of the timber
and underwood growing thereon, and the fixtures and
other things in and about White Knights, or to mortgage
the same premises, or any part thereof, for any sums
whatsoever, and that it should be lawful for Ziden, his
executors, &c. to enter into, make, and execute, all such
covenants, contracts, agreements, assignments, assur-
ances, acts, deeds, matters and things, which he should
deem reasonable; and that all such contracts, agree-
ments, &c. which should be entered into or executed by
Edcn, his executors, &c. by virtue thereof, should and
might be entered into and executed, either with or with~
out the concurrence of the Marquess, his exccutors, &c.
and should, whether he should or should not join
therein, or assent thereto, be, to all intents and purposes,
completely valid and effectual, and bind him, his exe-
cutors, &c. and all persons claiming under or in trust
for him: and that the receipts in writing of Eden, his
executors, &c. for any sums payable to him in the
execution of the trusts, should be good and effectual
discharges for the same; and that the person to whom
the same should be given, should not afterwards be
accountable for any loss, misapplication, or non-appli-
cation, or be in any wise obliged to sec to the appli-
cation, of the money.

It was then declared, that Eden, his executors, &c.
should stand possessed of the money raised by such
sale or mortgage, upon'trust, first to pay and redeem the

Vou. II. | cight
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eight prier annuities previously recited, and to pay all
sums due to persons claiming under two indenturss of
the 23d of July, 1806, and the Ist of June, 1808 ; and
also to pay and satisfy all annuitants, judgment creditors,
and other incumnbrances affecting the premises; and ont
of the residue to reimburse himself the costs and
expenses to be incurred in the execution of the trusts,
and invest the surplus in his name, in the purchase of
stock or public funds, or at interest on government or
real sccurities, and out of the interest, dividends, and
annual produce, or the principal, in case such interest,
dividends, and annual produce, should be insufficient,
to pay the annuity of 155, and all arrears and future
payments thercof; and subject thereto, should stand
possessed of the trust-monies in trust for the Marquess.

The Marquess also assigned to Liden the pension of
5000L., to hold from the decease of the late Duke, for
the life of the Marquess, upon trust, to secure the annuity
of 1551, ; and for that purpose the Marquess appointed
Lden his attorney, to demand amd receive the pen-
sion from the commissioners of the post-office, and
to use all other means for the recovery of the same; and
the Marquess and Lden appointed Withy their receiver
and attorney, to collect and receive the rents and pro-
fits of all ¢he premises thereby demised and assigned,
with various powers and a salary, upon trust to secure
the annuity ; but it was provided that the receiver was
not tp act unless the annuity should be in_ arrear for
six calendar months.

The deed contained covenants by the Marquess, that
the recited leasc and letters patent were good and
subsisting ; that he had power to grant, demise, and
assign, the estates, with the timber, and the pension; and
that he would, at his own expense, on the request of

Eden,
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Eden, execute farther assurances of the estates, and the
timber, underwood, and fixtures, during the residue of
the terms then unexpired, and also for any farther terms,
not exceeding 500 years, which the Marquess might, by
the death of the late Duke or otherwise, be enabled to
grant therein. The deed contained a proviso that the
Marquess might repurchase the annuity, on giving seven
days’ natice to the Plaintiff, and paying the arrears, and
all expenses occasioned by non-payment, and the sum
of 1087L 15s.°

The memorial stated, that the sum of 999/, the con-
sideration of the annuity, was paid to the Marquess, out
of which he immediately paid the costs of preparing and
perfecting the several securities, and of preparing and
enrolling a memorial, pursuant to an agreement made
upon the treaty for the purchase of the annuity.

'The order pronounced on the motion for a receiver
before answer, reported ante, volume i. p.’74., was as
follows : ¢ His Lordship doth order that it be referred
to Mr. Jekyll, one, &c. to appoint a proper person to be
receiver of the rents and profits of the capital mansion-
house called Blenkeim House, and the park called Wood-
stock Park, and all other the estates and premises to the
Defendant the Duke®of Marlborough belonging, and
mentioned and comprised in three acts of parliament in
the pleadings mentioned, of the 8d and 5th years of the
reign of her late Majesty Queen Anne, chapters 6, 3,
and 4.; but the appointment of the said receiver is not
to affect prior incumbrancers upon the said estates and
premises, who may think proper to take possession of
the said estates and premises, by virtue of the said secu~
rities respectively’; and it is ordered that the said Master
do also allow to such person, so to be appointed, a salary
for his care and pains therein, he first giving security

) I2 to
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to be allowed of by the said Master, and taken before
a Master extraordinary in the country, if there shall be
occasion, duly and annually to account for and pay
what he shall so receive, as this Court has hereby di-
rected, and shall hereafter direct; and the Defendant,
the Duke of Marlborough, is to deliver up the possession
of the said estates and premises to the said receiver, but
subject as hereinafter mentioned ; and the tenants of the
said estates and premises are also to attorn and pay
their rents in arrear and growing due to such receiver,
who is to be at liberty to let and set the said estates,
with the approbation of the said Master, as there shall
be occasion, but subject also as hereinafter mentioned ;
that is to say, that this order is not to affect or extend
to the rents and profits of any part of the said estates
and premises, to which any person or persons are
entitled, under any execution or executions executed,
nor to require the tenants of such parts of the said
estates and premises to attorn, nor to require the De-
fendant the Duke of Marlborough to deliver possession
of any part of the said estatés and’ premises, which he
may hold as tenant under any person or persons claim-
ing such part by virtue of any execution or executions
executed ; and it is ordered that the said Master do in-
quire what incumbrances there are affecting the said
estates and premises, and also info the priorities thereof
respectively ; for the better discovery whereof the par-
ties are to produce before the Master, upon oath, all
deeds, &c., and to be examined upon interrogatories as
the said Master shall direct ; and it is ordered that the
person so to be appointed receiver as aforesaid, do, out
of the rents and profits so to be received by him, keep
down the interest and payments in respect of the said
incumbrances, according to their priorities, and pay the
balances thereof, which shall be from time to time re-
ported due from him, into the bank, with the privity of
the accountant-general, to be there if)laced to the credit

. of
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of this cause, subject to the farther order of this Court ;
and his Lordship doth not think fit to make any order
as to the appointment of a receiver of the pension of
50007 in the pleadings mentioned.” 5th Marck, 1818,
Reg. Lib. A. 1817, fol. 873.

By amendment under an order dated the 7th of
March, 1818, the judgment creditors were made defend-~
ants, The amended bill prayed an account of the ar-
rears of the annuity ; that the amount might be raised,
and the future payments secured, by sale or mortgage
of the estates and premises comprised in the indenture
of 21st Marck 1811, for the terms thereby assigned, or
for any further or renewed term or interest therein since
acquired by the Duke of Marlborougk, or in trust for
him, or by felling timber, or cutting underwood, or sale
of fixtures thereon, or otherwise, and out of the pension
of 50007 ; a reference to inquire what incumbrances af~
fected the estates, and their priorities, and what was due
thereon respectivelys that the plaintiff’s annuity might
be decreed to be paid according to its priority, and in
preference to the alleged mortgage, to the defendants
mortgagees; and that the judgments obtained by
the other Defendants against the Duke, might be d-~-
clared void against the Plaintiff; and the other creditors
of the Duke, and that the defendants might be decreed
to deliver up possession of the estates recovered by
such judgments, and that an account might be taken
of the rents and profits of the estates comprised in the
indenture of March, 1811, received by the said Defend-
ants, and that the same might be applied in payment of
the plaintiff’s annuity, and of the other incumbrances
affecting the estates, according to their priorities;
that a receiver might be appointed to collect the
rents and profits of the estates and the pension; and
that in the meantime the Duke be restrained by
injunction from felling timber, or cutting underwoo

Is
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or selling fixtures upon the premises comprised in the
indenture of March, 1811.

On this day the plaintiff moved, that the order for
the receiver might be varied, and extended to the judg-
ment creditors.

Mr. Hart and Mr. Seton, in support of the motion.
Mr. Bell and Mr. Roupell, against the motion.

The Lorp CHANCELLOR.

The former order proceeds on the principle of not
affecting the rights of parties not before the Court.
The judgment creditors are now defendants ; it appears
that their judgments are subsequent to the plaintiffs’
annuity ; and other debts may be suggested. It will be
sufficient to expunge so much of the order as excepts
them from its operation. I cannot order a judgment
creditor in possession to attorn.

Mr. Bell and Mr. Roupell then applied that Mr.
Withy might be declared at liberty to propose himself
as receiver; on the ground thai, in the annuity deed, it
had been agreed by the Plaintiff and the Duke, that he
should hold that office.

The Lorp CHANCELLOR.

A receiver appointed by the Court, is appointed on
behalf of all parties, not of the Plaintiff, or of one De-
fendant only. (¢) I see no reason for releasing Mr.
Withy from any difficulties which prevent his appoint-
ment. ,

(&) Hutchinson v. Lord Massarcene, 2 Ball & Beat, 55. Th
-]
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The following order wias pronounced. ¢ 23d Juhe,
1818, His Lordship doth order that so much of the
order'made in this cause appointing a receiver, bearing
date the 5th day of Marck last, as directs that such order
is not to effect or extend to the rents and profits of any
part of the said estates and premises to which any person
or persons dre entitled, under any execution or execu-
‘tions executed, nor to require the tenants of such patts
of the said éstates and premises, to attorn, nor to require
the Defendant the Duke of Marlborough to deliver pos-
session of any part of the said estates and premises, which
be may hold, as tenant under any person or persons
claiming such parts, by virtue of any execution or exc-
cutions executed, be expunged; ang it is ordered that
the Defendant the Duke of Marlborougl be restrained
by the injunction of this Court, from felling timber, or
cutting underwood, or selling fixtures, upon the estates
and premises comprised in the indenture of the 21st
day of March, 1811, in the pleadings of this cause men-
tioned, until the fanther order of this Court.” Reg. Lib.
A. 1817. fol. 1587 — 1539.

[ ]

The answer of the Duke submitted, whether, accord-
ing to the acts of parliament, the estates and pension com-
prised therein could be assigned or charged with the
payment of any sums of money ; and whether the Plaintift
ought to recover his annuity, the whole consideration
not having beem paid to the Duke, inasmuch as 87/, 11s.
were claimed thereout by the solicitor of the Plain-
tiff, for preparing the securities for the annuity; and,
offering to pay to the Plaintiff the principal moncy
advanced, with intcrest, farther submitted whether an
account ought not to be taken of the principal actually

I4 advanced
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advanced and paid by the Plaintiff to the Duke, and the
interest due thereon, and credit to be given to the Duke
for the money he had paid, and interest thereop, and
what had been lcvied by distress. The answer also
stated, that persons by whom judgments had been en-
tered up against the Duke were his bone jfide creditors;
and declared his intention to fell timber, and cut under-
wood, and sell fixtures, on the premises comprised in
the indenture of the 21st of Marck, 1811.

On this day, the Duke having previously given notice
of a motion to disgharge the receiver, the Plaintiff moved
that it might be referred to the master to cause a survey
to be made, under the direction of the receiver, of such
timber and other trees, and also the underwood standing
on the estate at Blenheim and Woodstock Park, com-
prised in the acts of parliament, not ornamental to, or
shelter for, the mansion called Blertheim House, as was
fit and proper to be felled, for the purpose of having
the same felled and sold, under the direction of the
Court, to satisfy to the Plaintiff the money due to hip,
pursuant to the authority given to him for that purpose
by the indenture of the 21st of March, 1811.

Mr. Haort and Mr. Seton, in support of the motion,
insisted, that notwithstanding the restraint imposed by
the acts of parliament on his right of alienation, the
Duke was entitled to fell timber on the estates. The
Court has already decided that over “the estates, the
Duke possesses a power of alienation as against him-
self (a); the restraint on alienation to the prejudice of
his successors is analogous to the restraint imposed by

(a) Ante, vol. 1,74,
the
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the statute (a) on women seised of lands ex provisione viri ;
and it is settled both atlaw and in equity, that such
tenants are not impeachable of waste, and that timber
felled by them is their own absolute property. (5)

*

Sir Arthur Pigott, Mr. Wray, and Mr. Hampson, for
the Duke, in opposition to the motion.

The order sought is not necessarily consequential on
the appointment of a receiver; and before the Court
proceeds farther in execution of the annuity deed on
which the plaintiff’s claim is founded, it will require
the obvious objections to its validity to be removed.
It is now the rule of this Court, that a party who seeks
its interposition to enforce the contract of an heir ap-
parent dealing for his expectancy, shall establish the
adequacy of the consideration, and the general fairness
of the transaction. The Duke has assigned his rever-
sionary interest to secure an annuity of 155/, commen-
cing immediately, and continuing during his life, for a
sum of 999/, His answer states legal objections to the
validity of the grant. Peacock v. Evans. (¢) Gowland
v. De Faria. (d)

The Lorp CHANCELLOR.

Omitting at present the consideration of the parti-
cular policy of the acts of parliament, relative to these
estates, this case may be compared to the common case
of a marriage scttlement, in which the first taker is
made tenant for life without impeachment of waste, and
with powers of leasing, from the operation of which are
excepted the mansion-house and park. It has never
been held that such an exception exempts the mansion
from cxecution either at law or in equity, during

(a) 11 H. 7. c. 20, éc) 16 Ves. 512.
(0) Williams v. Wiltiams, d) 17 FVes. 20,
15 Ves, 419, 12 East, 209,

the
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the life of the tenant for life. More specidl words
are required to protect the life-estate from the rights
of creditors.

After reading the deed under which the Plaintift
claims, I feel a strong inclination not to interfere in this
case, if I can avoid it. 'The nature of that deed has not
yet been sufficiently unfolded in argument. Supposing
that I was right in appoimting a receiver, a question
fremaiits, whether in such a state of the cause, more par-
ticularly, regard being had to the nature of this deed,
the Court will, per saltum, enable any one to cut down
timber, prior to a decree?

The deed, after reciting the, acts of parliament, a lease
of December 1808, and the will of Sarak Duchess of
Marlborough, recites the title of the Defendant then
Margquess of Blandford as * eldest son and heir appa-
rent” (in that very character he contracts,) of * George
Duke of Marlborough.” I do not mean to speak posi-
tively, but as far as I recollect, the mature age of an
heir apparent dealing for his reversion is not a circum-
stance that divests him of the benefit of the principle
which prevails in a court of equity, that parties dealing
with him for his expectancy, mus: show that the tran-
saction js unexceptionable. () The consideration of
the annuity was little more than six years’ purchase.
All the expenses were to be paid by the Marquess ; and
he executes a warrant of attorney which, though as a
peer in his own right during the life of his father, his
person was protected, would authorise exccution against
all his property real or personal, even not comprised in
the deed. The annuity is charged on the estates only
from the decease of the then Duke of Marlborough, nor

(a) Vide post. p. 143.
was
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was it in the power of the Marquess to charge them
sooner, but the first payment is to be made on the
21st of June ensuing the date of the deed; so that the
Marquess contracted a personal obligation to pay the
annuity from that day, even during the life of the Duke,
the estate being chargeable only, as alone it could be
charged, from the Duke’s death. There is then a cove-
nant or agreement, always to be found in these annuity
deeds, that if the annuity *should be in arrear for 21
days, the Plaintiff may distrain on the premises chdrged.
That clauseis in terms, a covetiant by which the present
Duke of Marlborough, there being no qualification
limiting the entry only to the period after the death of
the late Duke, would have been liable in damages, if
the Plaintiff could not have entered during the life of
the late Duke. The covenant, authorising entry and
recei[;t of rents, is also unqualified, unless, which the
Court would labour to do, it can be qualified by con-
struction; but, in terms, neither the power of entry to
distrain, nor the pdwer of entry for perception of rents
and profits, is qualified by restriction to the period
after the death of the late Duke. Then follows a per+
sonal covenant for payment of the annuity, and for
appearance at insurance-offices, to enable the Plaintiff
to insure the Duke’dlife, and for payment of the in-
creased expenses of insurance consequent on his going

abroad.

The annuity is next secured by a demise to Lden, a
demise which, undoubtedly, in general words, includes
woods ; but one question to be considered here will be,
whether, as by that demise the lessee is not unim-
peachable of waste, he could touch the woods at all?
It is worthy of consideration whether, under a demise
of all lands, woods, tenements, &c., without words ex-
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pressly protecting the lessee from impeachment of waste,
the lessee has any estate which entitles him to cut
timber? Itis a question of law whether, if the estate
is granted not without impeachment of waste, the de-
claration of trust can so alter the estate as to give a right
to cut timber by virtue of the estate? The title created
by the demise, whatever it may be, is on the trust the
declaration of whiclr follows; and the question would
be, whether, if there is a déclaration of trust which au-
thorises the lessee to cut timber, which his interest in
the estate would not authorise, that can amount to more
than agreement that the lessee shall enter and cut tim-
ber? And whether this Court will execute that agree-
ment? And farther, whether it will give a power of
entry for that purpose prior to the decree? The de-
claration of trust in this deed requires particular at-
tention from a court of equity. ()

With reference to this declaration it is to be con-
sidered, as I before mentioned, whether by virtue of
a demise which is itself not unimpeachable of waste,
there is any power to cut timber, or whether that power
being given by agreement, contained in a declaration of
trust, the power rests in any thing but agreement ?
Whether it arises from interesi ih the estate, without
any such declaration ; or arising out of the agreement,
beyond what would arise from the nature of the estate,
it amounts to any thing more than covenant and agree-
ment? Other powers are given in the event of an ar-
rear of the annuity during three months (8); most ex-
tensive powers; though I do not mean to say that, in
that respect, this deed proceeds beyond annuity deeds
in general; which is nearly impossible. Edcn is then
directed to stand possessed of the money raised by the

(a) See the clause ante, p.112~—~114.  (J) Vide ante, p.110.
means
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means provided, in trust to pay eight annuities men-
tioned, and all persons claiming under two deeds re-
ferred to; so that there may be many annuitants and
judgment creditors not there specified, and for that
reason not parties, and, with respect to whom, there-
fore, there must be inquiry.

The fesult of these powers appears to be, that in the
event of the arrear of the annuity for a specified period,
it was competent to Eden to sell all these estates, for the
terms comprised in the deed, to convert them into
money, and after satisfaction of the incumbrances, to
invest the surplus in stock; and thus to give to the
Duke of Marlborough a personal interest in that fund,
as contradistinguished from the real interest which he
had in some of these estates, and in the timber.

There follow, an assignment of the pension of 50001.
on the same trust; a proviso for redemption; and an
appointment of Mr. Withy as receiver and attorney, with
very large powers. "

One of the first questions, in such a case will be, whe-
ther it is so clear, on any motion that can be made in a
court of equity, considering the parties to this instru-
ment, and its provis'mns, that there must finally be a
decree to carry it into execution, that the Court will
anticipate, by giving before decree, the relief which, if
the Plaintiff is entitled to relief, may then be given?
Or, considering all the provisions made by the grantor,
and for persons who are not parties, and the fact that
the demise not only authorises the trustee to strip the
estate of all timber, but when entry is made under the
term, the entry is not to continue merely until the ar-
rears of the annuity are paid, but gives an unlimited

power
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1819,  power over the whole property, to sell it absolutely, and
comvert it into a pecuniary interest, or to keep possession

Davis "
v. of ity subject to the interests which that possession would
Thm o create; whether it is so clear that the Plaintiff will even-

rongueH  tually be entitled to relief, that when there is nothing
more than yet appears to enable the Court to decide,
it would be fit now to give the relief which the Plaintiff
seeks, even if it would be fit that on a decree relief
should be given? The case certainly must be consid-
ered in that view.

The present motion raises twor questions; whether
the receiver is the person whom the Court will entrust
with this duty in relation, to the timber? And, a ques-
tion in effect preliminary to the former, whether the
receiver should be continued ? If he is not continued,
he cannot be the proper person. The fittest motion,
therefore, to be first heard is that for discharging the
receiver.

In appointing the receiver I proceeded on these
grounds. Looking at these several acts of parliament,
it did not occur to me that the pension act bore much
on the other acts. I might be too hasty in that opinion.
The first Duke was at one time tenant in fee of this pro-
perty; in order to settle it on his posterity, and with
large aids from the public, (a circumstance material in
reference to the policy imputable to the acts,) the
first Duke reduced himself to the condition of tenant
for life without impeachment of waste, and it ap-
peared to. me therefore, that, he might cut all timber
whigh a tenant for life without impeachment of waste
might cut; and I thought it impossible to hold that
what a tenant for life might do, could not be done
by a tenant in tail under the same settlement. With

respect
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respect to the leasing powers, I reasoned in this way,
considering this as the settlement of an estate not public
property. It is familiar that the estates of the first no-
bility in the kingdom are limited to them for life, with
powers of leasing of all natures required, but with an
express exception from those general powers, declaring
that they shall not be at liberty to lease, beyond a very
limited time, any of the mansion-houses or parks; but
the only inference that I have ever known drawn, in the
administration of justice, from the existence of such a
limitation of the power is, that a lease which exceeds
the power is void ; I never knew that it was not compe-
tent to the tenant for life by deed to charge his life estate
in those premises which were excepted from his general
leasing powers, or that he could protect them against
execution. No one ever contended that, because those
portions of the property were exempted from the leasing
powers they were, therefore, protected from the claims of
creditors. A tenant for life without more, possesses a
power of leasing arising out of his estate, and determin-
ing, therefore, with'his life. The leasing powers in a
common settlement, prescribing a limited term, rent,
&c. will not affect the power incident to the estate of
the tenant for life, to lease during his life, as he pleases.

In this case there have been executions against the
life-estate of the Duke of Marlborough ; if so, then by
analogy, this Court will put a receiver in possession,
where the claim is equitable not legal ; and if in the acts
of parliament there is sufficient to prevent the appli-
cation of the law in the manner which I now state, it
had escaped me. If there were two judgment creditors
who, under the opinion of the Court of King’s Bench,
had each of them extended a moiety of Blenkeim House,
and by their judgments could obtain possession, it ap-

peared
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peared to me that either that Court was wrong, or Blen-
heim House must be subject to be taken by the Duke’s
creditors in equity as well as at law; there could be no
more reason why it should not be taken under an equit-
ble, than under a legal, charge. The case must be
argued on the ground that there is no distinction in
principle, supposing no objection to arise to the claim
of the equitable creditor from the nature of his contract,
as a dealing with an heir apparent.

- Sir Arthur Piggott, Mr. Wray, and Mr, Hampson, in
support of the motion to discharge the receiver.

The Duke is himself not entitled to fell timber. On
an information and bill filed by the Attorney-Gene-
ral, and persons having reversionary interests in the
estates, against the Duke, the Vice-Chancellor has
granted an injunction to restrain the Duke from cutting
timber, on the principle that th¢ power to commit
waste, though incident to the estate of a tenant in tail,
would be inconsistent with the intention the legislature
has declared for the security of this property.(a) By the
express provisions of the act, the Duke cannot bar the
descent ; by the judicial construction of those provisions,
he cannot commit waste; upon what principle can the
receiver, the agent of this annuitant, claim rights which,
even if so disposed, the Duke could not execute? The
effect of this order will be to place the receiver in
possession of the estate, which the legislature has ex-
pressly provided for the enjoyment of the Duke and
his posterity. If'the tenor of the acts of parliament had

(a) The Attorncy General v. The Duke of Marlborough 8 Madd. 498,

been
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beeft: fully: statsd 40, themm(a), 76 veceiver -would have m&*
been appoinged. It is trine,that ‘at’ t@ &w«f the W
limitation -of the estates by those acts; the foe simple>
had been already.conveyed: to the Diike of Marlborough;: %%
by a former gmntﬁomthp erawmy ‘and-in. the creation’
of those limitations,, ther 'sthemtamgnedﬁ'cm
him; but at thet time;. mmwwwmwh
1tsmagmﬁc&n ﬁxﬁms and: mymmtm exist~
ence; the m was ., mwgg&mwm
formed by the " Rational bqh‘ty,‘m ‘these consiste. gé
value of the property; andl.thiey. wete.the_gifyyof the
crown and parliamenty damgnedfor the p joy:
ment of the Duke' and. hisigidete '%’mﬂw Pﬂmﬂf

which should be insepaphbly. swaexed to the dessentief
the tltle.

If t}ns estate descerided$o ‘an, Néii'/ female -of the‘
Duke, her husband: would not. be-teglnt by the e
nor would a Dnchest dowsgeribel entitled o dower: "

The estate was: eoﬁferré&au&embdﬁhe& as'a duraﬂé
monument .of the: achwvemams of. the’i)uke' and the
crown, representing the public, is., interested in its pre=
servation, by analogy. to: the légd Principle which pro-
tects the right of the heir.in.monuments erected to the
honour of his: ancestdr,even against. the. owner.of the
ground on whmh thgy stmd. (b) )

ﬁe Lorp Cmcru.on.'

“~To what extent is that argument nrged ?" Neither the
s¥éteiver nor any creditor cbul'd di’&mnﬂé the property,

(a) In addition 1q the statutes ferred to stat, 1&«.;. stat, 2, -
“.cited on the former t, cu 4. 54, e
the cqunse! for the * (8) Co. Iids. fol, 18, b, and the

: cases cited in the notes,

V<.)1.. IL. K or.
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1819. ' or exercise over it any other power than the Duke
Napsn o/
Davis possessed,
0.
muesz " For the motion to discharge the receiver,

BOROUGH. i . .
The Duke is not at liberty so to alien the estate as to

exclude himself from residing there.

Mr, Hart and Mr. Seton for the%ﬁﬁ‘, Mr. We-
therell and Mr. Tinney fér prior in¢ 1cers, against
the motion to discharge the receiver.

The ‘¢ontract is not a dealing mth an henr for his
expectancy; it is not reversionary, but imm A.
present personal security camnot be vitiated by"the
provision of a future auxiliory fund, when the grantor
shall obtain by possession. At least the judgment is
valid; it wae never pretended that a judgment is void
becailse the person against m it has been entered
beppens to be an heir. The principles
established by Gowland v. De Faria (a), and the
cases of that class, are confined'to sales, #md have
never been extended to mere securities. The principle
of those decisions only imposes an obligation to prove
the fairness of the transaction ; the plaintiff has given
that proof. In all those instances, the whole contract
has beepn rescinded ; but here only of the property
assigned was, »reversiomry can the court rescind the
whole contruct, in order to protect a part of the pro-
perty? At the utmost, the Duke can be relieved against
the deed only on payment of principa), interest, and costs.
" If ever the conrt would i interpose by the appointment of,
a receiver before a decree, it is in a case like this, M
which the owner of the estate, who contends "that‘“'ﬁé
possesses no power of alienation, has undertaken to

t

(«) 17 Ves. 200 )
alien



CASES IN CHANCERY. 181
alien it, and has given possession o judgment creditors;  1819.
and here denying his right to grant an autherity to gut m
timber, has pledged himself, by an appeal from the judg-

ment of the Vice-Chanceller, to assert that right. s MD uke of
BYROWCH,

The deeds under which the incumbrancers prior to
the Plaintiff claim, provide for them the same remfbdies
by sale of timber and otherwise, to which the Plaintiff
is entitled, and o objection therefore arises from thqxe
benefits reserved by the Plaiktifi’s annuity-deed to Pa-
sons not parties to it, for whom they were alresly
secured,

The licence to cut umper gives ine same Nignt as &
the term had been ‘expressly created without impeach-
ment of waste. At common law a’lessee for years was
entitled to commit waste; since the statute of, Murle-
bridge, which restrains his right, the proper mpde of
exempting him from the restriction in the statute, is s
licence. (a) In Comyns’s Digest (b) it is distinctly stated,
on the authority of a ‘case in . Jones (c), that *if tenmnt
for life without impeachment, leases for years, waste
does not lie against the lessee for years; for his estate is
derived from him, who was dispagishable.”

N
mam spectantibus, Yisi spe-

(a) The words of ﬂ)e\.ﬁﬁ-
tute are, ‘‘ Item firmarii tpm-
pore firmarum suarum, vas-
tum vel exilium non facient
de boscis, domibus, vel homi-~
nibus, nec de aliquibus ad
tenementa que habent ad fir-

cialem inde habuerint con.
cessionem, sive conventionis
mentionem, adgo quod hoc
facere possint,” c. 23, Vide -
pog, p» 146. n.

4

(5) Waste, (¢.5.)
(c) Bray v. Tracy, W. ﬁms
51. See Nudgdte's case, #oor,
X

*

1%, Dfl- 'I&: M MV,M%
C’"%

2 The
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The Loorp CuanceLLaR.
The question whether the Duke cah slien Blenkein

The ,;’,;ke of House, must be the same st law and ‘it equity. ‘Wher

Manz
BDROUGH.

In favor of
equtable
ereditors the
Court will
appoint are-

I found that judgment ereditors had extended it by

elegits, 1 felt a difficulty in denying a like relief to equit
able creditors. Itmay be & question whether those whe
assert that there is neither legal nor equitable right tc
take postession of this propetty, should not'make appl:
édtion to thé Court which has issued #ipse executions :
bift*while courts of law hold, that Blenfiesm House may
be taen on legal execution, dourts of equity cannot
consxstenﬂy hold, that it is not to be taken oh equitable

appoimtare:  dcecution. With respect to waste, the first Duke of

against which
alegal credi-
tor nught
obtain exe-
cution.

Apiil s

Marlborough wes ‘tenant for life, expressly without im-
peachment of waste 3+ and it would be very difficalt to
contend that these who succeed him, being tenants in
tafl, have a legs right; but the power of alienation over
this estaté mmist dépenid on the legal construction of the
acty of parliament, and ought to be determined in a
court of law. On the policy of thase acts, this must be
argued as a casé in which the leélslature, intending
wholly to preveit alienation, has forbidden some modes
of alienation, and made ‘no mention of others. Tha.t 1
a singularity i in this question. '

¢
L

T%e Lorp CHANCELLOR.

If this case is to' be decided on that policy, which is
admowlad@ad only in ocourts of equity, the policy ex-
vmdmg a peculiay protewan to heirs, 1t is purely a
question of w ¥3 i oun the other hand, it is to be
decitled on the, cfistruction of the acts of parhament,
and it ig insisted under that gqnstruction no credi-
tars gan’ Iay hold pf Bleneim Begse, even durino the

»
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life of the Dake, {0 #s to exclude him, and prevent'kis
excluding them if he thinks proper, that is & legal quess
tion; and the difficulty under which the Duke there
labours, is, that,the cuse jd presented to me,pivhen two
judgment creditass, by virtug of, their judgments; have
taken possssion; of the'house and park.,

No motion 15 made’in the“cmw towhich the Attor«
ney-General is gipartj, bigs the, point at isse is sitaply
this, whether I ough't 4o dﬂhﬂme the; veveiver?, Thine
depends first, on the question whether he onght g’f ®
been appointed, regard being had, to the natuge of the
plaintifi’s claim and the natyre of the Duke's estated
If the nature of the estaté is to be considered as to the
question whether an equitable execation can be levied,
if I may use that ‘expression, againgt ‘the house gnd
park, that mmy be properly argued here on principles
peculiar to a coust of equity ;.but the question on the
mesning of the acts of parliasment is a legal question,
and I have no comcern with that except to take tHe
opinion of a court of law, unless there are equizab'fe
grounds for protecting the Duke, not as heir gpparent,
but as Duke of Mariborough, The tonstruction of the
acts must be the saime in courts of law and equity, but
there may be a peculiar principle which this Court will
apply to the acts, tholigh it agrees in the congjruction
with the court of law.

The point at law dfises on this very deed; for the
question would ba, “whethet “any, &siate passed ‘at law
by virtue of the demise? If it i ‘determinable with the
Duke's life, still the point would arid because it is
contended that the Duke cannot gniude himaself from
the possession of the estate. The question is, whether
these statutes,: by # ing empresy restrfints ewglien-
ation, have destroyed all the implied incidents of the

. K 3 life
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life-estate? It has been insisted before me, that the
Duke'could not, by his own’act; ‘put into possession of
these estates, any person whom he could not remove at
his pleosm A strong proposmm.

. Itis argued also, thatthe rewverought to be dis-
charged because if this were ‘the case of ‘an ordinary
 tenant for life, not under the. restraints which affect the
Duke, the deed is such as this Court weuld not enforce.
'I‘here is another view in Which T put it, that if the re-
ceiver is appointed at all, it must be because Eden or
the Pluintiff, (which is. the same thing), has an estate
areated for'500 years, if the Duke should so long live ;
"btit if, according to the true intent and meamng ‘of the
sicts; the Duke could not demise the estates, as by this
deed he has attempted to demise them, his ineapacity-
must exist at law, as well as in equity, and ought to be
estabhslwd before the receiver is dxscharged.

1t has been decided in this court, that the grantor of
‘an’annuity void by the annuity act, may come here, and
have the, annuity deed delivered up, without repaying
the conslderauon-money, though that is recoverable at’
law (a); but he cannot obtain relief on those terms,
after he has, by his bill ‘or answer, submitted to repay
the consideration, as in Doctér Battineds case; the
annuitant then is entitled to be repaid, not under his
Judgment, bnt under?xe grantor’s submission.

‘ Men thls case. ongmally came before me, 1 collected

that the annuity was granted to the Plaintiff for the life

of the Duke of Marlborough, and could not be charged

on the estite of tthe late. ‘Duke, of which he was

tenant iy taily 80 85 'to mﬁxrc{g immediate payment
» L

(@) Vide post. p. 157, u.

' out
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out of Bienheim House, but might be so charged on
White Kuights. Accordingly, the annuity is granted to
issue out of White Knights, from the date of the deed,
and out of Blenkeim House ﬁ;om the death of the late
duke. It was stated to me, acootdmg to- the uncon-
troverted faat, that two ereditors had, under clggits,
extended moieties of Blenkeim House and -Park; and
were then in possession; the question "then made was,
whether this anpuity could be considered as well charged
on the different” subjects ol which’ the deed purported
to charge it ? hndependenﬂymﬂle effect of other parts
of the instruments, and of the acts of parlmmentm is im-

possible to say, thet it could ot be cherged on Whge

Knights inimediately, snd on Blenheim House, from the

death of the late Duke, unless prevented by the prin-

ciple of policy applied by this court to persons in the
situation of expectant heirs. The questlon was in some

measure discussed, whether the Duke of Marlborough

could charge the property with an anawity for his life?

I considered it tHus ; the acts had made the first Duke
tenant for life, without impeachment of waste, and the
succeeding  Dukes tenants in tail, (I am’ aware of the
difficulties in  reference to tenantcy by curtesy and in
dower), and had expressly restrained the Duke from

granting leases beyofld twenty-one years, and expressly

excluded from 'that' power, Blenkeim House and the

Park of Woodstock. («) The first Puk e, being tenant for

C ' o life

(a) “ Beit further enacted, lease or leaseés in possession,
&c. That the said Duke of - ofall ér any of the said- ma-
Marlborough, and after his nors, . kubbired, messuages,
decease, the said Duchess of lands, tenements, and here-
Marlborough, shall have full ditaments 'aforesaid, (other
power and authority,. by than lmd except #he_house
deed indented, to make any called’ Bknlmm, afl the

K4  ° ‘purk.

185

' 1818,
N e’

Dawis

v,
The Duke of
Magi.
BOROUGH.



1 3,6 :
1819..;
D*YQ v'

Tha .'Duke of
Magzt-
BOROVGH.

Estates grant-
ed by the
wn for the

maintenance
of dignities,
_with reversion
in the Crown,
have the usual
incidents, and
may be taken
in execution.

CASES IN CHANCBRY. -

life without impeachment of waste, it was clear, inde-
pendently:on the question of equitable waste, might cut
imber;"and it was difficult to' contend that a tehant in

-under. the act, had not. equal- powmmthatemm.

for Jife without impeachment. of waste ; it was clear t00,.
that unlesy there was ‘something-in the ¢t which required
the to put on it-a eommcuon different from ‘that which
prevails in the ordihary cases of aetﬂemmts of great
estates, the leasing power in which, a the exclysion
of. the mansion-house and buk, *are ost in words

.embodied in this dct, it-wonld be the a new idea that,

because" the tenasits for life could not make a- lease to
bipd those who succeed: them, ex except in the terms pre-

“scribed, and could not lease the mansion-house or other

exclnded places, beyond their own lives, it was to be
conmded. from | instrument of such a. nature, that
the rights which & tenant for life. had, as- incident to
his estate, were notemstmg,though not affected by the
tarms of the instriment. - The orditary rules.are appli-
cable o estates granted by.the créwn itself; for the main~
teniance of dignities, with reversian ih-the crown, which -
therefore cannot be barred. I never heard that persons -
to whom such grants have been made, have not, during
their lives, the usual incidents to theiy estates; or that
their creditors could not teke them in éxecution. It
had escaped me if the penslon-acf, which 1 read, bore
on this question. 'When, therefore, it has been argued,
not only that-we are tg.look to the policy of this court.
‘with regard to expectatit heirs; but that these acts arc

‘park of sFoodstock), for any or three lives, reserving the

. number of years, not éxceed- ‘best and most improved rent,
“ing one-and—twm}r yyars, or that can then be had for the
' for any nifmber, of years: de- 'same,w%hout.ta,kmgany fine,””

tet:@mﬁ’b.le upon. on’g. two, 5 dnie, & 3.5. 4.
to.

)
[
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to be construed at law-anid in equity; with reference to 2 1810
peculiar purpose of the: legistature,  thiat-is -a questiofi®; "6::
the " determination of which, I have considered, musgs
pmbablybethe same-at.law: and in equityy and if the mMI:::f“f
present motion, is ¢6 ‘turn: on the' point,. whether the somdras.
Duke of Martborough can grant: these incunibrances by
virtue of his estate, sdppésmg‘ it o be an'estate for life
without impeachmertt of-wastey: aﬁ whither- the indidents
to an. wahfe aretskenhwa“y; a&’wellusdlenﬁnet
restraints imposéd, it ‘would be: the Quty-of. this ‘coirt
first to hear’the decision of /& court of law. - Iftlwt
question was' decided, another citcumstance « mqnmug
observation is, the- difficulty mdmg the policy of the
acts, (in addition to the pmcﬁbn with which we surround
expectant heirs in this court,) on the argument that “the
legislature in passmg them, ctmﬁemp ted restramwbe—
yond that variety’ which: they have sp ; that,- .the:
legislature having.¢o: ‘ what ‘acts’ wnnnts in adl,
might, and what theyliiiht.siot; perform, and therefore
what rebtraints sh '
imposed some restratiitd dhie is:¢alled on to sayy
what restraints are to: be implied, from statutes thus
" expressly . imposing 'some, and not" -jmposing others,,
On that quesuon I shall obsctve only, f.hat it: ﬁn'mshe&
a great deal Qfangument. R PRI T ,
s "QA» ""‘\“".'}ﬁ ta“

Another point reqmres ‘more. consideratxon, namely,
whether, without a.dVemng to the gots of parliartient, this,
is a case in which 'the court” d have grantedua
recewer? Thé rule I take to be, tlmt the court will on. Docmne on
motion appoint a receiver for an eqmtable creditor, or .},,g;;':}’:;":;_

a person havmg an qu.table estaﬁé, witheut pta}udxce ceiver in be-
half of equit-

to persons who have prior ‘estates . ‘in this sense, with- ghle creditors.

out prejudlae to persons haviag prior legal esthtes; that

it will not prevent tli@' proceedmg L) obtam ssion,

if
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if they think proper(a); and with regard to persons
having gnor equitable estates, the court takes care in
gpomtmg a receiver not to disturb 'prior equities, and

or that purpose directs: inquiries to determine priorities
among equitable incumbrancers ; permitting legal credi-
tors to act against the estates at law, and settling the
priorities of equitable creditors. Provided it is satis-

- fied, in that stage of the cause, that the relief prayed by

the bill, will be given when & decrec is pronqunced,
the Court will not expose parties claiming that relief,
to the danger of losmg ‘the rents by not appointing a
receiver of an estate, on which it is admitted they
gannot enter (b). The question- then will be, whether,
eomxdermg the provisions of this deed, the Court, in
the present stage of the cause, is to interpose by the
appointment of, & receiver? That may be put thus,
whether it is suﬂ'iclently clear that the Court will,
on the hearing, lend its aid to & plaintiff such as the
present ? -

o>
The grant of the annuity ﬁrst recognizes in the Duke,
then Marquess of Blandford, the character to which
this Court . applies, what it calls its policy, that is, the

. & Walk, 176.

'(a) But they must first obtain
thmleav\p of the Court, Bryan
v. Cormick, 1 Cox, 422. Anon.,
6 Ves.287. Angelv. Smith,9 Ves.
335. Brooksv.Greathead, 1 Jac.

- Grresley v. Addes-
ley, ante, vol. 1. 579, .
. (5) In this case the receiver
:was appointed before answer.
The earlier instances of the ap-

" pointment of a receiver before
_answer seem to have, proceeded
on the ground of freud, and -

to the property; Vann v.

B t, 2 Bro, C, (. 158, Hu-

. . ,

gonin. v. Basely, 13 Ves. 105.
Middkton ~N. Dodswell, 15 Ves
266, Lloyd v. Passingham,
16 Ves. 59. Scott v. Becker,
4 Price, 346.; and see Jervis v,
White, 6 Vgs. 758.; but in later
cases the Court has granted that
prompt relief to a party possess-
ing a clear equitable title, by an-
alogy to the ejectment of a legal
incumbrancer ; Duckwortk v.
+Trafford, 18 Ves.283. Me{culfe
V. Pulvertoft, | Ves. & Bea. 180. ;
and see Maguire v. Allen, 1 Ball
§ Beat. 15. ‘
character
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character of eldest son and heir at law. Beyond doubt
he is dealing for his expectancy and reversion, because
he is dealing for what the legislature endeavoured tp
annex to the dignities of which he was expectant,hé{‘g.
Teeling, as I profess to feel, that in many cases those
who obtain relief from their annuities, have really taken
as much advantage of the annuitants as those annuitants
have taken of them, I must still admit it to be clearl}

established, that, if a person has dealt with an heir P

apparent, for interests of which he is not in present
possession, this court extends to the heir the beneﬁt of
this principle, with reference to those so dealmg with
him, that it does not rest on him to shew that the
bargain was unreasonable and improvident, but on them
to shew that i nt was reasonable. (a) The mere fact that

(a) The general result of
the cases seems to be, that
expectant heirs dealing for
their expectancy, are entitled,
for mere inadequacy of price,
to have the contract rescind-

- ed, upon terms of redemption;
Knote v. Hill, 1 Vern.167.
2Vern.27. 2 Ca.tn Cha.120. 2
Coz,80. Barneyv. Beak,2 Ca.
in Cha.136. Batty v. Lioyd,
1 Verm 141.
Beale, 2 Vern. 121. 2 Freem.
111. Barneyv. Tyson, 2 Vent.
859. Berney v. Pitt, 2 Vern.
14. 2 Rep. in Cha.396. 1 P.
W.812. posip.142. Twisle-
ton v. Griffith, 1 P. W. 310.
Dews v. Brandt, Sel. Ca. in
Cha.7. discredited arg. 1 Bro.
C. C. 7. Cole v. Gibbons, 8P.
W.290. Curwyn v, Milner,
3 P, W. 293 n. Barnardiston

Wiseman wv..

“the

v. Lingood. 2 Atk 138.
Earl of Chesterficld v. Jans-

sen, 2 Ves. 125. 1 Atk. 801.

1 Wils. 286. Baughv. Price,
1 Wils. 320. Gould v. Oak-
den, 4Bro.P.C.ed.Toml.198.
Guwynne v. Heaton, 1 Bro.
C. C. 1. Peacockw. Evans,

‘16 Ves. 512. Gowland v.

de Faria, 17 Ves. 20. com-

promised on appeal, Sugder
Law of Vendors, 281 n. k.
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Roche v. O'Brien. 1 Ball &

Beatty, 330 Darleyv. Single-
ton, Wightwe 25. Bouwes v.
Heéaps, 3 Ves.& Bea,117.; and
see Varm;fase,z,l"remn. 63.
Braoke v. Gally, 2 Ath, 84.
Freeman x. Bishop, 2 Atk. 39.
Barnard, 15. Evans v. Chel-
shire, Belt; Supplement, 300.
Coles v. Trecathick; 9 Ves.
284. 246, the proot - of

adequacy
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the annujty was bought at six years’ purchase, cannot-

render the grint improvident: many annuities purchased

iy
it

at

adequacy lying on the pur-
chaser. Gowland v. de Faria,
ubs supra. Shelly v. Nash,
8 Madd.236. Bernalv. Mar-

quess of Danegal, 8 Douw. .

15l

"‘This doctrine appears to.
be founded in part on the po-
licy of maintaining parental
authority, and preventing the
waste of faxmly estates, 1 P.
w.812, 318. 8 P. W. 293.
1 st 323. 2 Vesy 144. 155.
et seg. Barnard, SJ‘ 1 Bro.
C.C. 9, 10., purposes whiclt
the civil law pursued by the
Senatus consultum Macedos
nianum, Dig. lib. Xiv. tit. 6.,
and for which, in the earlier
‘periods of our jurisprudence,
the court of Star Chamber
seems to bave assumed pénal
jurisdiction, see the dictum of
Lord Nottingham, post p.148.
n.¢it. 2 Ves. 189.and Hudson’s
Treatise.” 2 Coll. Jur 111.
and in part on the eqmty of

protectmg against the desaggs .

of that calculating -rapacity’
which the law constantly dis- -
countenanees, thedigiress fre-
quently incident tothe'owners

.of profitable reversions, and

tfxe improvidence with which .

mm are commonly ‘disposed

ifice the future to the

preient. 2 Atk. 135. Bar-
15

nard, 341.343. 2 Ves. 149.
155. et seq. 1 Atk.346.353.
1 Wils. 323. 8" Ves & Bea.

119.
" The latter principle seems
‘to comprehend every descrip-
tion of persons dealing for a
reversionary interest ; but it
may be denbted whether, the
course of decision authorises
g0 extensive a conclusion;
and whether, in order tocon-
stitute a title to relief, the re-
versioner must not combinc
the character of heir. The
reversionary intercsts, thesale
of which has been rescinded
for mere inadequacy of price,
were ekpectant on the de-
cease of a parent or other
lineal ancestor, in every case
except thefollowing : in Wise-
man v. Beake. Cole v. Gib-
dons, (on the original trans-
action in which, unconfirmed,
Lord Telbot considered the
plaintiff entitled to relicf))
Barnardiston v. Lingood, and
Bowes v. Heaps, they were
- expectant on the decease of
the reversioner’s uncle ; and,
in Gould v. Oakden, on the
_deccase of  his wife’s father.
But in all'these cases thesale
had been transacted while
the vefidor was in " distress.
In Nickolls 'v. Gould, 2 Ves.
422,
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at that price, have not been set aside.. Whatever may
be the estimated value in the tables, where, I understand;

422.. Reg. Lib. B..
523., Lord Hardwick®
fused to rescind the sale “of.
a reversionary interest on the-
ground of inadequacy of price
alone ; .dnd ‘see Griffith v.
Spratley, 1 Coz, 383. 2 Bro,
C. C.179. n. Montesguieu v.
Sandys, 18 Ves. 302. In Henley
v. Aze, 2 Bro.C.C. 17, a blll
filed to set aside the assigh-
ment of a portion of & rever-
sionary interest, expectant on
the decease of the plaintiff’s
uncle, was dismissed on the
ground of the. adequacy of
the consideration ; but it dp-
pears from the registrar's
book, that an inquirywon that
subject had been directed by
consent. The plaintiff, being
entitled under the will of
Robert Henley to an estate
tail, expectant on the decease
of hig uncle without isste, in
estates to be purchased with
a fund of 28,245l 9s. '2d. ‘3.
per cent. stock, the.produce
of other estates sold under an
act of parliament, in consid-
eration of an annuity of 2007,
payable during the joint lives
of the plaintiff and his uncle,
on 7th April, 1778, executed
a bond and an assignment of
* the whole ora sufficient part
of the fund for seeuring to
the defendant 60004., payable

ge without issue.

! fifteen

on the death of the uncle
The uncle
died in. April 1779, and in
April 1780, the bill was filed

to set aside the bond and as-_

signment, on . paying to the
defendant. what was a_fhir
pnce for the grant of the ap-
‘nuity, and the p?s,mtlﬁ' ob-
tainedani m)unctmntoreatmn
proceedings on the bond. On
18th March 1781; it was of-
deted that the plaintiff should,
in a weei% from that time,
transfer 1800/, 8 per cents. to
the . Accountant-General in
trust in the cause, and should
be restrained from receiving
any part of the 28,245/, 9s.2d.
until further order, that the
“injunction should be con-
tinued to the hem‘ing and
that the plaintiff should invest
the 28,2450, 4. 2d..in a pur-
chase of lands. On mth Dec.
1768, upon the application
of the 'defendants, alleging
that no proceedings had been
had . under the: order, and
that the partles were desirous
that the transacuoms relating
to the annuity might be re-
ferred to'one of the Masters,
to. state’ whether the sum
of. 60Q0l. was a fair. price,
the plaintiffs consenting, the
lords co;nmxssxoners orﬁered
a reference to inquire and:

state
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fifteen years’ purchase are allowed, I believe that six
years have been considered, to use an expression which,

state to the Court, whether
the sum of 6000.., secured to
be paid in manner, and at the
time, and upon the contin-
gencies, mentioned in the
bondand indenture, was at the
time of the grant, a fair price
for the anmuity, and the in-
junction was continued until
the report. Reg. Lib. A.
1783. fol. 107. 28th July
1785. The exception taken
bythe plaintiff to the Master's
report was overruled. Reg.
Lib. A. 1784. fol. 701. 10tk
October 1785, upon the pe-
tition of the defendant, the
cause was ordered to be set
down, on further decisions,
Reg. Lib. A. 1784, fol. 675.
In Hilary Term 1786, the bill
was dismissed, 2 Bro. C. C.
17 ; but no cntry of the dis-
mission appears in the re-
gister.

It has been decided that
the rule is not applicable to
sales of reversionary interests

¥ by auction, Skelly v. Nash,

8 Madd. 2382.; and specific
performance has been de-
creed of an agreement by
an heir, on the marriage of
his daughter, to settle one-
third of such real estates as
should descend to him at the
death of his father. Hobson
v. Trevor, 2P. W.191. 10

[y

though.
@’ . ; but see Carleton
v. Leighton, 3 Mer. 667.
Harwood v. Tooke, cit.

1 Madd. Princ. and Pract. of
Chanc. 549.

The following note of an
early case on this subject,
(one branch of which has
been reported under the
names of Berney v. Pitt, ubi
supra,) is copied from Lord
Nottingham's Manuscripts.
Vide ante, p.83.

“ 9 Feb. 33 Car. 2. 1680.
Berneywas drawn into several
securities, for money to be
paid after his father’s death,
who thén was infirm and kept
alive by art, by some of which
securities he was to pay five
for one; and by this means
was involved in debt to
the value of 50,000/ or
60,000% ; in all which he ap-
peared to be circumvented
and beset, most of the mo-

"ney pretended to be borrow-

ed being raised by the deli-
very of wares at excessive
prices in parcels of wine,
hemp, cambric, jewels, which
could never be sold for a
quarter of the price at which
they were delivered; but the
plaintiff’s necessities for mo-
ney being increased by hav-
ing his creditors under-hand

procured
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though it should never have come into this court, can-  1819.
not now be thrown out of it, as the market~price of Davis
an annuity. () ' v

The Duke of
Magr-

According tothe decisions in this court, I do not soroven.
think that years make much difference in the protection ; ., prisi-

afforded to an expectant heir. () Jege of an ex-
. pectant heir,
age is not

material,

The Duke, in his answer, has offered to repay the

consideration-money, but 1

at the case as if the Plaintiff declined to rececive it.

think that I must now look
If

there is a question whether the Duke has not the inci-
dents belonging to an estate for life, that arises precisely
g nnder this deed, because, if he has not, the demise and

procured to fall upon him,

he was willing to make up °

money upon any terms, and
gave statutes and judgments
of great penalties; against
which he now prayed relief
by bill. 1. I made him pay
the principal money borrow-
ed, before I would grant an
injunction till hearing. 2. At
the hearing, I relieved him
against all the rest, nowwith-
“standing he were of full age
at the time, for this infam-
ous kind of trade and cir-
cumvention ought by all
means to be suppresed ; the
Star Chamber used to punish
it, and this Court did always

(a) See 5 Ves. 616. #6 Fes. 274.
(b) Wiseman v. Beak, 2 Vern.
121. 2 Freem.111. Barney v.
T'yson, 2 Vent. 359.  Twisleton
v. Griffith, 1 PV, 310,  Gould

relieve against it. No family
can be safe if this be suf-
fered.  Fairclough, Smith,
Beak, Mason, Tyson, Pargi-
ter, were Defendants; but
Mr. George Pitt prevailed,
and the bill against him was
dismissed, though he gained
above three for one; for it
was in the time of the fa-
ther’s health, three years be-
fore his death, without any
circumvention or practice,
and upon ezpress agreement
to’ lose the principal if the
son died in the life of his fa-
ther, which differed it from
all the other cases.”

v. Oakden, 4 Bro. P.C. ed. Tomi.

198. Wightw. 28., and the judg-
ment of Lord Nottingham, ante,
" in this page. ,

charge
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charge are bad ; if he has, independently on the other
objections, they are good.

On the former occasion I determined not to appoint
a receiver of the pension, because the appointment
would have been usclesss The pension is payable
only into the hands of the Duke, and the receipt of
the receiver would not be a sufficient discharge. If
the policy of these acts operates to the extent which
has been contended for, it would be impossible for the
anfiuitant to put in execution the power of distress,
against any part of the property within their protection.

With reference to heirs apparent dealing for their
expectancies, it is too late to urge in this court, that

.thes grantee may insure or omit to insure the granter’s

life; Lord Thurlow in one case said, that insurance
might now be made with so much case and certainty,
that he would always pay attention to the circumstance,
whether it was to be made at the expense of the party
granting the annuity. Herc it is' to be made at the
Duke’s expense; at least in case, by his leaving the
country, or other acts, it becomes necessary to pay a
larger premium than if he appeared personally at the
insurance-offices, thosc increased expenses are to be
sustained by him. .

If the Court is to consider whether the Plaintiff' can
take timber by virtue of the demise and covenant, a con-
siderable question will arise; but the doctrine stated
from Comyns’s Digest is very material ; because the ques-
tion would be, whether, if the estate of the Marquess of
Blandford was not subject to impeachment of waste,
and he demised for years not exprésly declaring that
the lessec should not be subject to impeachment of
waste, but with a declaration of trust, amounting to a

licence
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licence to fell timber, the lessee would be authorised to
fell? (@) DBut the doctrine of that case is to be observed

on

{a) <« If 1 lease for life,
and afterwards grant to
the tenant that he  shall
not be impeached for waste,
he cannot plead that in bar,
but shall have an action of
covenant.” Fineur Chief
Justice, <1 H. 7. 41., aud
sce Dalton v. Gill, Cary, 90,
The huportant question dis-

cussed, bur not decidad,
in the test, depenlds on
the natuwre of  the rights

enjoyed by the tenant of
a particular  estate,  with-
out impeachment of waste;
rights which
much dificrence of opinion
has occurred. !

By the common law no
prohibition of waste could be
maintained against a tenant
for life or for years, deriving

coneerning

his interest from the act of

the lessor, flcg. Brev. T9.
a1 11.6. 38, 21 H.8. 6, Bro.
Abr. Waste, 88. 139. IV N,
23.55. Doctor and Stud. 1, ii.
ch. 1, 2. o, Litt. 54. a.
4 Co.62. ¢ Inst. 145. 299.
Bacon’s Works, vol.iv. p.224.
that remedy being coufined
to persons who derived their
interest from the 4%t of law,
namely, tenant in dower,
guardian, and, according to
gsome authorities, tenant by
the curtesy.
Vor. 11

But it scems that during
the continuance of the parti-
cular estate, timber on the
land demised, was, as annexed
to the inheritance, the pro-
perty of the lessor, or person
cntitled in remainder.  Co.
Litt. 57.a.n. 2. Ierlakenden’s
Case, 4 (0. 62, Puaget's Case,
5 Co.76. Lifford’s Case, 11 Co.
16, Bowles’ Case, 11 Co.79.
1Rol. Rep. 177, 8 Lev. 209.,
the tenunt having a limited in«
terestinitforthe enjoyment of
its shelterand produce. 10 H.
L3ro. Abr. Waste, 113.
and the authorities last cited.
Anud thmber, therefore, se-
vered from the land by the
waste of a tenant for life or
years, was, at conunon law,

[N Y
Fiipeey

the property of the owner of

the inheritance.

Thus in Berry v. Heard,
W, Jones, £55.  Cro. Car.
242, (the report of this case
i Lalm. 327., seems imper-
fect,) trees having been felied
on an cstate demised for
years, the majority of the
judges of the Court of King's
Benceh, on an action of tro-
ver by the lessor, held that
at common law, the lessor
might have scised the trees,
(see the quotation from 5 ac-
ton, post, p. 148. n.,) and that
the statute of Glocester had
L not
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on with a distinction; for this question must be con~
sidered with reference to the peculiar estate of the Duke

of

not deprived him of his com-
mon lawright, buthadaddeda
new optional remedy, by ac-
tion; and sce Udalv. Uddl,
Aleyn, 81. 2 Roll. Abr.119.,
and Lord Bacon’s elaborate
argument on the casc of im-
peachment of waste,inthe Ex-
chequer Chawber, Works, vol.
iv. p. 212—232. Some cx-
pressions, however, in Doctor
and Student, lib.ii. c. 1., ap-
pear to imply an opinion,
that the property in trees se-
vered by waste, was acquired
by the tenant.

The privilege of cstovers
incident by the common law,
to the cstate of a tenant for
life or years, Braclon, fol.
217. a., sce post, p. 148. n.
Bro. Abr. Waste, pl. 89. 112,
130 Dyer, 19. b, Co. Litt.
41. b., affords a confirmation
of the doctrine, that timber
severed by waste was not the
property of the tenant; the
express recognition of a qua-
lified, seems an implied ne-
gative of an absolute, right.

The statute of Marle-
bridge, 52 Hen. 8. c. 28., pro-
hibited ¢ firmarii” from com-
mitting waste, ‘¢ nist specia-
{em inde habuerint conces-
sionem,” under the penalty
of restitution to the party,

4

and fine to the king. The
statute of Glocester, 6 Ed. 1.
¢. 5., authorised thc issuing a
writ of waste against tenants
by the curtesy, or in other
manner for life, or for ycars,
or tenants in dower, and in-
flicted on a tenant commit-
ting waste, the forfeiturc of
the place wasted, and trcble
damages.

1t scems, thercfore, that
before these statutes, a clause
declaring a lease for life or
years to be without impeach-
ment of waste, might have
been in use, Bowles’ Case,
11. (;'o. 81. b.; and its
cflect would have been to
transfer to the lessee the
property in timber severed.
Ibed.  After the statutes the
clause became effectual for
anothpr purpose, namely,
as a licence of the lessor
to protect the lessee from
the penalties incurred by
waste.

This doctrine, however, is
opposed by considerable au-
thoritics; by the express opi-
nion of Lord Hardwicke,
that ¢ at common law, the
clause, without impeachment
of waste, only cxcmpted
tenant for life from the pe-
nalty of the statute, the re-

covery
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ol Marlborough, and to what might raise a doubt be-

tween a future Marquess of

Blandford on the subject of
felling

covery of treble value and
place wasted ; not giving the
property of the thing wasted ;”
Aston v. Aston, 1 Ves. 265.
and by the very learned and
ingenious argument of his
illustrious predecessor, al-
ready cited, Bacon's Works,
vol. iv. p. 212—232.; but
the weight of reasoning and
authority seems decidedly
with Lord Coke: and it is
now clearly settled, notwith-
standing the doubts which
have at different times pre-
valled, Iitz. Abr. Waste, pl.
S., citing 27 II. 6. Dyer,
184. pl 63. St. Leger’s
Case, cited, Moor, 327.
Linch, v. Finch, cited, 4 Co.
63. a. (probably the same
case, see 6 Co.63.) Herla-
kenden’s Case, 4 Co.62. Abra-
hall v. Bubb, 2 1v‘recm: 53.
2 Show.69. 1 Fes. 265. (a)
DBishop of Loudon v. Web,
1 . V. 528., that since the
statutes of Marlebridge and
Glocester, the clause without
impeachment of waste, not

(a) Since this note was pre-
pared, the editor has been ho-
nowred with a communication of
Lord Nottingham's manuscripts,
(vide ante, p.83.); they contain
a report of Abrakall v. Bubb,

L

mercly affords a protection
from the penalties which
those statutes impose, but
authorises a tcnant for life or
years, to convert to his own
use, timber severed from the
estate.  Co. Litt. 220. a.
Bowles Case, 11 Co. 82. b.
83. b. 1 Roll. Rep. 177.
Hob. 132. Secheverelv.Dale,
Poph 193, Latch. 163. 268.
Pyne v. Dor., 6 T. R. 55.
8 Aeh. 216, Williams v. Wil-
liams, 15 Ves. 125.  Burgess
v. Lamb, 16 I'es. 185. See
Partridge v. Powlett, Ca.
Temp. Hardwicke, 254.

The precise effect of that
clause is to give “ a power to
the lessee which will produce
an intercst in him if he cxe-
cutes his power during the
privity of his estate.” Bowles
Case, ubi supra.; butit gives
a power only, not an interest,
until severance, according to
the distinction expressed by
two of the judges. 1 Roll.
Rep. 182., and Poolc’s Case,
Salk. 368. Rep, Temp. Holt.

and of an earlier case, Skellon v.
Skelton, which will be found parti-
cularly valuable ; vide post. p.170.
Freeman, in his report of the
former, scems to have con-
founded the two cases.

2 66.:
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felling timber, the Duke being not tenant for life, but
tenant in tail, subject to such restraints as the policy

of

66.; and the reasoning of
Lord Bacon, Works, vol. iv.
P- 225.; but see Anon. Mos.
237, 238.

The doctrine that an ac-
tion of waste could not be
maintained against a tenant
for life at common  law, has
been questioned by a learned
writer, (Reeves’ History i. 386,
it. 78, 74. 148. n.) on the au-
thority of a passage in Brac-
tons lib. iv. ¢. 18. fol. 300. 6.
but it scemsextremely doubt-
ful whether that passage is in-
consistent with the doctrine,
The general expression {c-
nens ad vitam suam taninm,
may be understood, constru-
ing secundum subjectam ma-
teriam, of that particular class
of tenants for lifc who werce
then subject to an action of
waste ; and 1t is evident that
Lord Coke did not under-
stand the words in their larger
sense, since he repeatedly
cites the passage as an autho-
rity for the disputed doctrine.
An earlier chapter of Brocton
containsaremarkable declar-
ation of the right of a tenant
forlife to rcasonable estovers,
in contradistinction to waste,
and the right of the owner of
the inlicritance to prevent the
commission of waste. by per.

sonal interference.— Lot eo-
dem modo si quis vastum fe-
cerit vel distructionem in te-
nemento quod tenet ad vitam
suam, in co quod modum
excedit et rationem, cuin tan-
thm concedatur ¢i rationabile
estoverim ¢t non  vastum,
facit transgressionem. Lot ot
talis impediatur per aliquem
cujus interfuerit,sicut pareny
vel amicus, ille tenens assisam
non habebit.  Intentio ening
talis liberabit a  disseysina,
quia in eo qued tenens abuti-
tur male utendo, et debitum
usum in modum debitum cox-
cedendo, non poterit dicere
quod disseysitus est, quia tan-
tum rationabilis usus c¢i con-
ceditur. 1it si per aliquod
tempus fort¢ abusus fuerit ul-
tra modum, talis seysina nulla
erit, quia non est seysina quae
trahit od abusum, sed prie-
sumptio injuriosa. Et ideo
causa et intentio liberat impe-
dientem ; sed hoe per assisam
in modum juratae captam de-
clarari oportebit, scilicet u-
trim sit ibi vastum vel ra-
tionabile estoverium.  L7b.
v, c. 84 fol. 217 a.

The two following cases on
the right of a tenant for life
to timber, are extracted from

Mr. Merivale's notes.
WOLI
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of the acts may be understood to impose on him; and
with this distinction too, that White Knights is granted,

as

WOLF ». HILL.

By dceds, and fine, an es-
tate was Ihnited to the usc of
rustees and theirheirs during
the joint lives of Walter Il
and Clarissa his wife, with-
sut impeachment of waste,
tn trust that the said trustees
shall and do, in thefirst place,
by and out of the rents, issues,
and profits of the said pre-
mises, which shall from time
to time come to their or any
of their hands, bear, pay, and
defray, all expenses and re-
pairs, and all taxes, charges,
assessments, and outgoings,
relating to the same, or any
of them, and, in the next
place, upon trust, after such
deductions for repairs and
uther outgoings us aforesaid,
by and out of the same rents,
sssues, and profits, during the
joint lives of the said T¥alter
1l and Clarissa his wife, to
vaise the clear yearly sum of
50i. by way of pin-moncy,
and pay the same to the sc-
parate use of the said Clarissa
ITill ; and, subject and with-
out prejudice to the same
yearly sum, to pay the clear
residue and surplus of the
same rents, issucs, and profits,

unto the said Walter 11l and
his assigns, or to authorize
and impower him and them
to receive and take the same,
during the natural lives of
himself' and the said Clarissa
his wife, to and tor his and
their own usc and benefit,
with remainder to Walter
Ilill and his assigns for his
life, without impeachment of
waste, with remainders over.

Power to trustees to sell
with consent of husband and
wife. Money to be laid out
in land to the same uscs.

I11:1 built a house worth
3000¢.,being animprovement,
and cut down timber that sold
for 2701, Tic and his wife
then consented to scll, and
the estate was sold.  The tim-
ber standing wus valued at
4504,

Alexander doubted hisright
to either.

A bill was filed, and his
Hovor was clear that H:ll
was entitled to the 270/, and
not to the 350/.

Alexander and JS. L. Wil-
liums, for plaintiff.

Shadwell for defendant. ()
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Settlement
of estates on

. trustees and

their heirs,
during the
Joint lives of
W. H. and his
wife, without
impeachment
of waste, upon
trust, out of
the rents and
profits, to pay
all expenses
and ontgoings,
and to raise
and pay a sum
by way of pin-
moncy to the
wife, and sub-
Jjeet thereto to
pay the clear
residue of the
rents, &c. to
W. II. during
the lives of
himself and
his wife, re
mainder to
. H. for life,
withoat im-
peachment of
waste, re-
mainder over ;
with power for
the trustees to
sell and lay
out the pro-
duce in the
purchase of
other lands to
the same uses ;
the land being

sold under the power, W. 1. was held entitled to the produce of timber cut down by
him previous to the sale, not to the value of timber then standing.

{a) Conntess of Plymouth . dicher, v Bro, ¢’ (159,
L

16 Ves, 180,
3 Sin
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as it is held, not subject to impeachment of waste. I
think it due to the argument to say, that if the policy

, of

Sir SAMUEL EGERTON BRIDGES,

AND

PLAINTIFF;

WILLIAM STEPHENS axo CAROLINE his Wife,

By settlement made, 12th
of November, 1785, on the
marriage of the Reverend
Edward Timewell Bridges,
and the Defendant Mrs. Ste-
phens, then Caroline Fair-
Jield, spinster ; reciting a
mortgage of certain premises
thercin mentioned, dated the
10th of February 1720, for a
term of 1000 years, without
impcachment of waste, which
had then become vested in
Jemima Bridges and William
Hammond as tenants in
common ; the said Jemima
Bridges and William Ham-
mond assigned to the Plain-
tiff, and another, onc moiety
of the premises for the then
residue of the term, in trust
(immediately from and after
the solemnization of the mar-
riage) for Jemima Bridges,
for so many ycars of the
term as she should happen to
live, and after her death, in
trust for E. T. Bridges, for
so many years thercof as he

() From the statement in the
Registrar’s book it sceins that the
settiement contained no expres:

DEFENDANTS.
should live, and after their
respective deceases, in trust
for the Defendant Caroline,
for so many years thereof as
she should live (z) ; and after
the death of the survivor of
the said Jemima Bridges,
E. T. Bridges, and the said
Decfendant, then in trust for
the children of the marriage
as therein mentioned ; and for
want of such issue, in trust
for the said E. 1. Bridges, his
executors, &c.

The marriage took place,
but there was no issue, and
E. 1. Bridges ‘died intestate
in1807, upon whose death his
widow, the Defendant Caro-
line, ipok out administration,
and by virtue thereof became
cntitled tothereversionaryin-
terest in the term expectant
on the death of the survi-
vor of herself and Jemima
Bridges. On the 11th of
May 1808, she offered this
reversionary interest for sale
in two lots, when the Plain-

declaration that the successive
life estates shounld not be subject
to impeachment of waste.

tiff
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of the acts raises no objection, much of the difficulty

in my mind is removed.

None

tiff became the purchascr for
26000., of lot 1., which was
described in the particulars
as “ an undivided moiety of
a valuable estate called Den-
stead Wood, &c. held under
mortgage for the remainder
of a term of 1000 years, com-
mencing from the 10th of
February 1720, but subject
to the life-interest of two la-
dies, one in her 80th, the
other in her 46th year;” paid
the deposit, and signed a
memorandum of agrecment,
whercby he acknowledged
himself to have purchased the
reversion of the said estate
described aslot 1., andagreed
to pay the remaincer of his
money and complete the
purchase on having a good
title.

In Hilary term 1809, the
Defendant Caroline (the wi-
dow ;) filed a bill for*a spe-
cific performance. In 1811,
Jemima Bridges died, where-
upon she became entitled, as
tenant for life in posscssion.
In October 1812, she married
the other Defendant, and on
the 18th of May 1814, filed
a bill of revivor and supple-
ment, to which the Plaintiff
had appeared and put in his
answer Lut no decree had
been made.

The present bill was after-
wards filed by the Plaintiff,
pending that suit, alledging
that the premises of which
he so became purchaser were
almost all woodland, the va-
lue of which depended on
the timber thereon, and that
if the same were cut down,
the land would be of very in-
considerable value, though,
while it remained in its pre-
sent state, the cutting of the
underwood afforded a consid-
erable profit to the tenant
for life, but that the Defend-
ants, insisting that, under the
indenture of the 12th of No-
vember 1785, the defendant
Caroline was unimpcachable
of waste, and that the De-
fendants were entitled to cut
down and fell timber at their
pleasure, had actually felled,
and threatened to fell, con-
siderable quantitics; there-
fore praying an injunction
from felling, cutting, or grub-
bing up any timber or other
trees, and from committing
any other waste on the pre-
mises, and offering thereupon,
and upon having a good title
made, specifically to perform
the agreement.

To this bill the Defendants
put in an answer, insisting on
their right to cut timber, and
4 admitting
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None of the previous annuitants are parties to this
deed; and this, therelore, is not the intrument that can
inform the Court who ought to be the receiver. 1f Mr.

admitting that they had cut
timber accordingly, but in a
duec and husbandlike man-
ner,and according to the cus-
tom of the country.

A motion was now made
on the part of the Defend-
ants, to dissolve the injunc-
tion, which had been obtain-
cd previous to the coming in
of the answer. (a)

Mr. Bell and Mr. T'reslove,
in support ot the motion,
cited Speerv. Crawter, 17 Fes.
216.  Chamberlaine v. Dum-
mery, 3 Bro. C. C. 549.

Sir S. Rowmilly and Mr,
CGarratt, for the Plaintiff,
cited Farrant v. Lee, Amb.
105. (6), under the name of
Farrantv. Lovel, 3 Atk.723.
Perrot v Perrol, 3 Atk. 94.
Powlett v. The Duchess of
Bolton, 8 Tes. 374.  Wick-
ham v. Wickham, Coop. 288.

February 28, 1817. «1lis
Lordship doth order, that the
wjunction granted in  this
casc be dissolved; and his
Lordship doth declare that
the Defendant Caroline Ste-

(2) Injurction granted till
auswer or farther order, Reg.
Lib. A, 1815, fol. 742,

phens, who is entitled to a
present interest for life in the
estatc comprised in the re-
spective terms mentioned in
the pleadings in this cause,
is entitled, as between her-
self and the persons claiming
in renmainder, to cut down
and apply for her own benc-
fit, such timber as is fit and
proper to be cut, in the
course of a due and hus-
bandlike management of the
woods in question; and it is
ordered that it be referred to
Mvr. Thompson, onc, &c. to
inquire what timber upon
the premises in the pleadings
mentioned, is now fit and
proper to be cut and felled
in the course of a due and
husbandlike management of
the said woods ; and it is or-
dered  that the said Master
do state the same, with his
opinion thereon, to the Court
and after the said Master
shall have made his report,
such further order shall be
madc as shall be just.”

Reg. Lib. A.1816. fol. 757.

(») See 5 Wooddeson Lect 404.
f. .

Withy
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Withy is receiver under the deed, he will be bound to
satisfy all the annuitants, according to the trusts of the
deed ; whereas if a receiver is appointed in the Master’s
Office, the Master will have the opportunity of declaring
who should or should not be paid. A recciver under
the deed, must act according to the terms of the deed ;
a receiver appointed by the Court, acts according to
the determination of the Master on the priorities of the
annuitants; and the fact that such a question is to be
submitted to the Master, deserves regard, when we are
considering whether a receiver should be appointed.

The covenants for title are not to be considered, in
that view only, by a court of equity ; because, when the
Duke of Marlborough granted this charge on property,
with respect to part of which, it was doubtful whether
he could, and with respect to part clear, under the acts,
that he e¢ould not, charge it, to make him enter into
absolute covenants, as if he had been owner in fee sim-
ple, is a circumstance which a court of equity cannot
overlook, consideriig the Duke’s liability to answer in
damages, the breach of these impossible engagements,
and the extent of his previous incumbrances. If there
had been an arrear of the annuity, IWhite Knights might
have been sold at the end of three months; a right of
entry for perception Jf rents and profits accrues at the
end of twenty-one days; after six months a receiver is
to be appointed, not removeable; if he ceases to act
another may be substituted, without the concurrence of
the Duke, at an expense not exceeding one shilling in
the pound, on the amount of reccipts: if that means,
on the rents of all the estates, the charge would be equal
to five or six times the amount of the annuity which the
deed was to secure.

1t has becn argued that in this case 1t cannot indeed
be denied that the Duke has been dealing for his ex-

pectations,
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pectations, and is clothed with the character of an ex-
pectant heir ; but that it is a present grant of an annuity,
charged not immediately on estates in expectation, but
in part on estates in possession.

The case has a singularity in that respect; but the
grantor, appearing on the instrument, to be in the situ-
ation of an expectant heir, and in a situation in which
his personal security is scarcely worth having, and the
bulk of the securities being expectant property, I should
certainly hesitate long before I lay it down as a prin-
ciple, that if an heir apparent, dealing substantially for
his expectations, is dealing also for a present obligation,
which it is hardly possible that he should discharge,
or throwing in a present possession worth but a small
proportion of the whole, he is not entitled to the pro-

a present pos-  tection given to heirs apparent, dealing for their expect-

session Or sc-
curity.

April 29,

ations. Such a proposition would lead to most
enormous mischicf and go far to destroy the principle
itself. :

Under these circumstances, remembering on the one
hand, the nature of the grant, and by whom it is made,
and not forgetting on the other hand, that all parties
are entitled to the utmost judicial consideration, it ap-
pears to me very doubtful whether I can support the
receiver.  Certainly, until the decree, 1 shall go no
farther ; but on that point I reserve final decision.

The Lorp CHANCELLOR.

The ground of the first application was simply this,
that the estates were in the hands of judgment creditors,
and that the Plaintiff although he had aninterest, which
if it had heen a legal estate, would have entitled him to

eject



CASES IN CHANCERY

c¢ject those creditors, could not by proceeding at law,
obtain possession, and therefore was in the ordinary
situation of a creditor with an equitable security, apply-
ing to this Court in order to have execution, if I may
use that word, given here; and if the case is clear, there
is no doubt that the Court will, on motion, grant a
receiver, without prejudice to prior incumbrancers.
The circumstances of the principal part of this property
with reference to the effect of certain acts of parliament,
1 certainly did not much take into consideration; be-
cause finding that judgment creditors were in possession
of Blenheim House and Woodstock Park, I thought it
extremely clear that if they could have execution, cquit-
able creditors must be entitled to a remedy, against the
property ; on that point I shall say only that if this
Court is ever to decide the question, whether, let the
Duke of Marlborough have what right he may to the
timber, his estate does not include all the incidents of
a life estate with regard to other persons, that question
should be ‘addressed in the first instance to a court of
law,

The ground of the application to discharge the re-
ceiver is quite distinct. Whatever may be the principle
of the protection, if any, given to the Blenkeim estate,
I apprehend that it'would not extend to Marlborough
House and White Knights ; for the reasons before as-
signed, I do not see how creditors can obtain the pen-
sion; but it is now contended, with regard to all the
property, supposing it of the same nature, that the
receiver ought not to be appointed before decree. The
order for a receiver in this casc does not rest on the
same ground as the order in Doctor Battine’s case.
There the application for a receiver was made by an
annuitant; the receiver was appointed ; Doctor Battine
afterwards filed a bill, stating that the annuity deed was

void,
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void, the memorial being defective, (I must take it for
granted in this case that the memorial is good ; since no
objection has been suggested), and by the prayer of his
bill, enabled the Court to say, what it could not other-
wise have said, that the original purchase-money of the
annuity was a lien on the estate, even if the annuity

was void. (a)

(¢) BAZZELGETTI ». BATTINE.
BATTINE v. BAZZELGETTI.

The bill in the first cause
stated, a grant of an annuity
in July 1796, by the plaintiff
to the defendant, and an
agreement that as soon as the
defendant should become pos-
sessed of certain estates of
which he was then in expect-
ation, he should convey them
for securing the payment of
the annuity, and that the de-
fendant had become entitled
to the estates, and was in
possession of them, but re-
fused to complete the securi-
ty, and concealed the parti-
culars of the estates; a de-
murrer and plea having been
overruled, the defendant filed
an answer, admitting the an-
nuity to be in arrear, and that
by the death of his father in
Nov. 1812, he became entitled
to certain freehold estates,
the particulars of which he set
forth in a schedule, and sub-
mitting whether the plaintiff
was entitled to the relief
sought. A receiver baving
been appointed (Reg.Lib. A.
1815. fol. 901.) the defendant
tiled a cross bill, alleging that

the grant of the annuity was
void, and praying that upen
payment of the price of the
annuity and interest, after de-
duction of the past payments,
the securities might be de-
livered up. Upon a motion by
the plaintiff in the cross cause
to discharge the receiver, the
Lord Chancellor (4th Feb.
1818), expressed an opinion,
that evenadmitting thevalidity
of the ol')jecti(ms to the annui-
ty, the frame of Dr. Battine's
bill, whichprayed the delivery
of the securities, not absolute-
ly,but ontermsof redemption,
gave tp the court a jurisdic-
tion which it would not other-
wise have had, and entitled
the annuitant to continue the
receiver on the estates, for
the purpose of working out
the payment.

On 19th Feb. 1821, these
causes were heard before
Chief Baron Richards, sitting
for the Master of the Rolls,
when the grant of the annuity
was declared void, and the
bill in the first cause dismis-
sed.

It
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It has been decided here, first by Lord Loughborough
that since courts of law have held (and I remember
when it was a subject of great doubt,) that if an annuity
is bad, the annuitant may rccover what he paid, de-
ducting what he has received, (@) though the principle
of this Court is not to give relief to those who will not
do equity, yct on a bill by the grantor to have an an-
nuity deed delivered up as void under the statute, he
is entitled to that relief without accounting for the con-
sideration paid for the annuity, leaving the annuitant to
proceed at law. (6) Doctor Battine, in the case to which

(a) Shovev. Webh, 1 T. R.
782. Hicks v. Hicks, 3 East,
12.  Scurfield v. Gowland,
6 East,241. Watersv. Sir Wil-
liam Mansell, 3 Taunt. 56.;
and sce Stration v. Rastall,
2 T.R.3%66., and 19 Ves. 132,
133. Criticismson these judg-
ments, by Lord Eldon, may
be found in 7 Ves.23., 9 Ves.
492., and by Sir James Mans-

Jeeld, in 1 Taunt. 522. Courts
of law cannot order annuity
deeds void under the statute
to be delivered up ; but they
set aside the warrant of ‘attor-
neyand judgment, over which
they possess a summary au-
thority, Dalmar v. Barnard,
7 T.R.248. Applebyv. Smith,
3 Anstr. 865. Steadman v.
Purchase, 6 T. R.737. Ex
parte Ansell, 1 Bos. & Pull. 66.
n.;andsee Craufordv. Caines,
¢ H.BI.438. 2 Ves.jun.154.

7 Ves.18. 10 Ves. 218.

() The principle of relief is,
that the annuitant has no

I before

right to retain deeds which
are void, but that the grantor
is interested in obtaining the
delivery of them, because
though void, they may be used
to his prejudice, and form, in
the technical phrase, a cloud
on his title. Being void for
all purposes, the deeds cannot,
as evidence of the contract
under which they were exe-
cuted, impose on the delivery
terms of redemption, or create
a lien on the property. The
following aretheleading cases
from which the doctrine is to
be collected.
Duke of Boltonv. Williams.
4 Bro. C.C.297. 2 Ves. jun.
138. Byne v. Vivian, 5 Ves-
604. Bromley v. Holland,
7 Ves. 8. Coop. 9. Jones v.
Harris, 9 Ves. 496. Under-
khill v. Horwood, 10 Fes.
218. Ex parte Wright,
19 Ves. 255.  Angel .
Hadden, 2 Mer. 169. If
the grantor, by his bill or
answer,
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I before alluded, took himself out of that rule by his
bill. The Duke of Marlborough has here by his answer,

answer, submits to account
for the price paid by the an-
nuity, the payments in re-
spect of the annuity, will be
set off: Bromley v. Holland
ubi supra, Hoffman v. Cooke,
5 Ves. 623. If those pay-
ments exceed the amount of
the price of the annuity with
interest, the grantee must re-
fund the balance. Byne v.
Vivian, 5 Ves.604. Holbrook
v. Sharpey, 19 Ves. 131., but
see 7 Ves.24.

Onthe general jurisdiction of
courts of equity to compel the
delivery of void instruments,
which has been the subject of
contradictory opinions, and
even decisions, see, in ad-
dition to the preceding cases,
Ryan v. Mackmathy, 3 Bro.
C.C.15. Piercev.Webb,3Bro.
C. C.ed. Belt, 16 n. Newman
v. Milner, 2 Ves. jun. 483.
Franco v. Bolton, 3 Ves. 368.
(with the criticism of Lord
Eldon, 7 Ves.19.) Mason v.
Gardner, 4 Bro. C.C. 436.
Sowerby v. Warder, 2 Cox.
264. Scott v. Nesbit, 2 Bro.
C. C. 640. 2 Cox. 183. Lisle
v Liddel, 3 Anstr. 649. Duff
v. Atkinson,8 Ves. 577. Jack-
man v. Mitchell, 13 Ves. 581.
Hayward v. Dimsdale, 17
Ves. 111. Jones v. Frost,

offered

3 Madd. 1 Redesdale on Plead-
ings, 104. n. c. 13 Ves. 298.
1 V. and B. 244. Exz parte
Scrivener, 3 Ves. and Bea, 14.
In Bromleyv. Holland, Lord
Eldon remarks, that ¢ in the
case of Haningtonv. Du Chas-
tel, where Lord Thurlow
granted an injunction against
a bond for the purchase of an
office, taking notice of the
alteration of the law of plead-
ing, he is made to intimate,
that the jurisdiction of this
court might not be necessary,
if the defence could be made
atlaw. That I take to be a
mistake ; for T am quite sure,
Lord TYurlow's opinion was,
that courts of law, properly, if
you please, taking upon them-
selves to do that by new
forms of pleading, which they
had never before done, as dis-
pensiilg with profert, or per-
mitting the averment of a
consideration not in the body
of the deed, could not de-
stroy the ancient jurisdiction
of this court in matters of that
nature. That unquestionably
was his opinion.” 7 Ves. 19.
Mr. Vesey refers to Atkinson
v. Leonard, 3 Bro.C.C. 218,
The following account of Ha-
ningtonv.Du Chastel,(ofwhich
the printed reports, 1 Bro.
C. C.124.
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offered to take the account on the basis of payment and
receipt; but I wish to see the answer in order to know

C. C. 124. 2 Dick. 581.
8 Wooddeson, sect 459. n. are
extremely imperfect,) is ex-
tracted from a manuscript in
the possession of the Editor.

In chancery, Michaelmas
term, 1781, In1760, J. Han-
ington was house-stewaad to
the late Earl of Rochford,
who was at that time groom
of the stole to King George
2d.; the place of one of the
pages of the back stairs,
which place was in the ap-
pointment or recommend-
ation of the Earl, as groom
of the stole, becoming vacant,
the Earl, being desirous of
providing for Jean St. Feriol,
who was a foreigner, and
therefore incapable of hold-
ing the place, but who had
becn tutor to the Earl, enter-
cd into an agreement  with
J. Hanington to give the
place to him upon condition,
{amongst other things) of his
securing an annuity of 100..
to St. Feriol; accordingly
J. H. executed a bond,
dated 10th June, 1760, in
the penalty of 600.., con-
ditioned for the payment of
an annuity of 100/ to St
Feriol, provided J. H. should
enjoy the place during the
life of St. Feriol, but if the

whether

place should be taken away
then to be void. J. I, had
the place, and for some time
paid the annuity to St. Fertol,
who died 16th May, 1776,
leaving defendant Du Chas-
tel his executor. The de-
fendant having brought an
action, and obtained a ver-
dict against J. H. on the
bond for the arrears of the
annuity due at the death of
St. Feriol, this bill was filed
by J. I1. against Du Chastel,
praying that the bond might
be declared void, and be de-
livered up to be cancelled,
and an injunction to stay
exccution at law.

On motion to dissolve the
injunction, it was contended
on the part of the Plaintiff,
that this was a proper subject
for the interference of a court
of equity. The profits of the
place were not suflicient, or
more than sufficient, to pay
the several annuities; but, in-
dependent of that circum-
stance, this court will set
aside this sort of contract
upon general political prin-
ciples. In this case a court
of law could not relieve;
Lord Rochford not being the
obligee of the bond, the case
did not come within the st. of

5&
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whether he has so submitted as to make the price of
the annuity a charge on the estate or only a personal

5 & 6 Ed. 6th c¢.16. The
cases cited were Law v. Law,
Forrester, 140.(a) Gray v.
Hesketh, Burn's Ece. law (),
Debenkam v. Oz, 1 Vezey,
276.  Godolphin v. Tudor,
Salk. 468. Rex v. Vaughan,
Hawk. P. C. 168. Sir
Thomas Raymond, 400. (c)

On the part of the De-
fendants, it was argued; that
this matter was not proper
for a court of equity; the
whole transaction might have
been set out upon plea; this
court never gives relief for
mispleading at law. If this
was turpis contractus, a court
of law would relieve. It
does not come under any of
the heads of which a court
of equity takes cognizance,
namely, fraud, trust, acci-
dent, and account. A dis-
tinction was also taken by
Graham, betwcen offices of
a public nature, and offices
relating to the king in his
private capacity ; and he
argued that the office of a
page of the back stairs being
of the latter kind, it was not
within the mischicef intended

(a) 3P. W.391.
(b) Vol. 3, p.354=356

charge

to be prevented by st. Ed.
6th, and that the bond was
not objectionable on political
principles.

The Lord  Chancellor.
Here are two questions.
1. Whether this contract is
to be relieved ? 2. Where?
As to the first, it matters
not whether the office be of
a public or private nature.
It may be equally contrary
to the policy of the law. It
is a public concern that pri-
vate injuries should be re-
dressed.  This is the founda-
tion of the decision in this
court between guardians and
wards. The multiplying pri-
vate injuries makes them
public. If a private manager
of an estate enter into an
agreement, and thereby break
trust, with his master, the
agreement is corrupt. 1think,
therefore, that no distinction
can be made between public
and private scervants. Be-
sides which, the law has not
said, that the grooms, pages,
&c. about the king, are
merely menial servants. On
the contrary they are entitled

(¢) The reference is incorrect.
4 Burr, 2494,

to
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charge on himsell; and [ reserve my opinion on the
other parts of the case till I have seen the answer; be-

Cause,

to privilege, and therefore
clearly distinguished from
private servants. This con-
tract is therefore to be re-
lieved.

Secondly, Where? This
Court does not apply cquity
to a case within the province
of a court of law; but the
jurisdiction of the courts of
law has not always been
clearly ascertained.  The
case of Dowing v. Chapman
was then considered a
doubtful case.  This case
comes clearly under the head
of fraud. I cannot refuse
relief in this Court in a case
which has never been’reliev-
ed in a court of law, though
I think it would be relieved
there; many cases would be
wrong if relief was to be re-
fused wunder that circum-
stance. Injunciion granted.

Feb. 5. 1783. The cause
came on to be heard.(a) Lord
Chancellor, First, Can a Plain-
tiff come into a court of equi-
ty,and rccover a bond which
he had entered into under
these circumstances ? There
has been some difference of
opinion on the subject; but

as

(a) Reg. Lib. A, 1782. fol. 260.

Vor. II.

I profess 1 cannot admit the
distinction betwecn
prohibinm and malum in sc,
when applied toa contract in
a country where the laws
have prohibited the thing
contracted to be done. The
obligation to abide by the
laws of the land is part of
the duty of a citizen, and
therefore I cannot see the
difference. () It is impos-
sible to bring the cases to
any other point than this;
that the encouragement of
the contract is contrary to
the good of the public, as
prescribed by law ; and there-
fore the good of the public
requires to put an end to
such contract, otherwise it
would be an unequivocal de-
claration of law that the party
shall have all the benefit of
the contract ; for the law ap-
proves what it refuses to re-
scind,and this mustbe the fun-
damental principle of all the
cases, that it is a transaction
on a foundation which ought
not to have been the basis
of a civil contruct. If so,
tlils is a proper place for re-
lief.  Secoadly, Whether this

malum

(6) Sec Cunneav. Bryee,5 Barn,
& Ald. 185,

M 13
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cause, if the submission authorises me to fix the price
as a charge on the estate, no objection can arise to

is turpis causa? 1 will not
allow myself to go into in-
vective upon the present oc-
casion. Lord Rochford might
have been Jed into an error;
he had many very valuable
and amiable qualities ; indeed
there are many reasons to
prevent my speaking severe-
ly on this occasion. As to
what has been said on the
statute of 5 & 6 Edw. 6., it
goes more to a legislative
than a judicial proceeding.
When the law is made, it is
no more a subject of inquiry
whether what the law has or-
dained is proper or not ; nor
necd I go into the nature of
offices ; —but what I am to
determine upon merely is,
whether if one person be au-
thorised to recommend or
appoint another person to an
office, under a third person,
he can, without the privity of
the third person, and for a
private consideration of his
own, recommend or appoint
such other person to such
office ? Between private per-
sons, I should think it wquld
be a breach of the confidence
reposed on him. But I do
not mean to leave a service

(a) Probably Blankard ~v.
Galdy, Rep. Temp. Holt, 341.

about the crown in the same
situation as a private service.
The laws have never consi-
dered the servants about the
crown, whcther menial or
other, as private persons.
Here, then, we must consi-
der expressly the case of ser-
vants about the crown. It
does not now scem to be
contended that the bond
would have been good, if it
had been given to Lord Roch-
Jford himself: now, if the con-
tract itself was wrong, how
can I make the difference ?
The danger of making the
distinction is great. It would
perhaps have mmade the point
strongdr, and it would have
looked more ugly; but tak-
ing it as a dry maxim, or as
to the policy of the law, it
becomes the same thing.
Therefore,  the injunction
must ve perpetual.

In addition to the autho-
rities referred to on the form-
er occasion, were cited, Co.
Litt. 234. a. Lawrence v.
Brasier, 1 Cha. Ca.72. Ber-
risford v. Done, 1 Vern. 98.
Symonds v. Gibson, 2 Vern.
308.  Blankland v. Debby,
Ch. Just, Holt. (a)

4 Mod. 222, Comb.

228.

Salk. 411,

suffering
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suffering the estate to remain in the hands of the re-
ceiver, till the demand so shaped has been satisfied.
If the submission does not charge the estate, the ques-
tion will be, whether this deed is so oppressive that a
court of equity will not, in the first instance, interferc
in its aid ? It is now the practice of cvery day, to ap-
point a receiver on motion ; but that practice may not
be applied where there is fair matter of doubt, having
regard to the fact that the grantor is within the privi-
lege attending the character of heir expectant, (as to
which age makes no difference) and baving regard to
the comprehension of the deed with respect to the sub-
jects of the grant, and to all its provisions, whether the
deed may not be considered, as in its nature so oppres-
sive, that, aided by the policy which belongs to heirs
expectant, the Court should not in the first instance
say, that if the Plaintiff is to have cxecution, it must
be by decree. I am awarc that during my wholc time
considerable doubt has been entertained, whether that
policy with regard 1o expectant heirs, ought to have
been adopted; and although Lord 7'hurlvw repeatedly
laid it down, that this Court does shield heirs expectant
to the extent of declaring a bargain oppressive in their
case, which would not be so in other cascs, and im-
poses an obligation on the parties dealing with them to
show that the bargain was fair, yet he seldom applied
that doctrine without complaining that he was deserting
the principle itself, because the parties dealing with the
heir expectant insured themselves against that practice,
and therefore the heir made a worse bargain; but ke
certainly, like his predecessors, adhered to the doctrine,
though not very ancient. It is not the duty of a Judge
In equity to vary rules, or to say that rules are not to
be considered as fully settled here as in a court of law.

M2 1 desire
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I desire to be understood as expressing no opinion
with respect to the incidents belonging to the estate of
the Duke of Mariborough, or his right to fell timber;
but confine myself simply to the question, whether, if
this were the property of any other heir expectant, the
Court would, in the present stage of the cause, grant a
receiver.

On this day the question was argued whether the
grant of the annuity was void under the annuity-act.(a)

Mr. Wray and Mr. Hampson for the Duke of Marl-
borough.

The memorial is insufficient in not specifying the
amount deducted from the consideration, for the costs
of preparing the securities. The policy of the act re-
quires that the amount actually received shall appear
on the memorial. Bolton v. Willigms (b), Fenner v.
Evans (¢), Broomhead v. Lyre.(d) 'The retainer of
these expenses in exoneration of the grantee, is a part
of the original agreement for the grant of the annuity,
and therefore a deduction from the actual amount of
the consideration, not an application of the consider-
ation in payment of a pre-existing debt : in that respect
this case is distinguishable from Monys v. Leake. (¢)

Mr. Hart for the plaintiff.

The principle on which Lord Rosslyn decided the
Duke of Bolton v. Williams was, that, primé facie, the

(a) 17 Geo. 3. ¢.96. (c) 1 T R.267.
(3) 2 Pos. jun. 138. 4 Bro. (d) &§ T R. 597%.
C. C.297. (e) 8 T.R.411.

purchaser
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purchaser was bound to pay the expense of preparing
the deeds, as the securities of his title; and that pay-
ment by the grantor was an eflectual deduction from’
the price of the annuity. The soundness of that prin-
ciple is questionable; the expense of mortgages is always
defrayed by the mortgagor. Monys v. Leake decides

this case in terms.

The J.orp CHANCELLOR.
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The last case scems to me decisive of the present, if

an affidavit can be made that the Duke received the
whole consideration money. Lord Kenyon'’s earlier de-
cisions followed Lord Loughborough’s first decision; and
I believe that, as has been suggested, Lord Loughborough
had a notion that the grantee ought to pay the expenses.
The latter decision of Lord Kenyon, who seems de-
sirous to retreat from his former doctrine, proceeds
expressly on this fact, that the whole money was paid
to the grantor, and that out of it he paid the expenses
of preparing the securities, as expenses of his annuity;
but Lord Kenyon’s reasoning does not proceed to this
extent, that if payment of the difference only, deducting
the charge, had been made, he would have supported
that ; though I do not sce how he could have stopped.

The Lorp CHANCELLOR.

The principle on which the Court appoints a receiver

I may state to be this, that where a plaintiff, in his bill,
represents that he has only an equitable estate, which,
consequently, does not cntitle him to recover at law, if
it be clear that he has that equitable estate, on which he
may recover in equity, the Court will appoint a receiver,
not disturbing prior beneficial interests. It is now in-
sisted that the receiver should be discharged, on the
Ms ground

June 10
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ground that this deed is such as a court of equity will
not cnforce: not by decree on hearing; @ jfortiors
not on motion. The validity of the memorial is also
questioned ; and it is clear that, without a good me-
morial, this deed, as an annuity-deed, would be void ;
the rule of the Court being settled that such a deed, if
not good as an annuity-deed, gives no lien on the estate
for the price paid for the annuity, although that may be
recovered at law, acconnting for what has been re-
ceived. (@)

The case therefore resolves itself into these questions,.
whether the memorial is good ? and if it is, whether this
decd is so oppressive in its nature, that the Court will
not act on it? I think that the objections to the me-
morial canmot be sustained. 1 must, therefore, take this
to be a valid annuity-deed, and the question is, will this
Court refuse to act on it, considering it as an oppressive
deed, and recollecting that the Duke executed it in the
situation of an heir apparent dealing for his expectations ?
It strikes me as, in some instances, extremely oppres-
sive, but then we return exactly to the same result.
No one can come into a court of equity, to be relieved
against an oppressive deed, even in the character of heir
apparent dealing for his expectations, except on tender
of the purchase-money and interest; and when the Duke
attacks this deed, not as invalid under the annuity-act,
but as evidence of a bargain which ought not to have
been made with an heir apparent, he cannot be heard
on any other terms.  The consequence is, that till that
amount is offered, and either accepted or refused, the
question whether the recciver shall be discharged is pre-

(a) Duke of Boltonv. Willams, Wright, 19 Ves. 255. Angell v.
2 Ves. jun. 142, 156. Jones v. Hadden,2 Merr.169. Vide ante,
Harris, 9 Ves. 496, Ex parte, p.157.

mature.
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mature. To the extent of that amount, considering
this as a mere deed, not as an annuity-deed, I think
there is a lien.

A tender of the amount due to the Plaintiff having
been accepted, the judgment of the Court was now
prayed.

The Lorp CHANCELLOR.

I am of opinion that the receiver must be discharged.
If the Duke had tendered, and the Plaintiff refused to
accept, what would be found due on an account taken
of the accruing payments of the annuity on one sidc,
and the price and interest on the other, I think that
would authorise me to discharge the receiver.

Mr. Hart asked for costs, but the Lord Chancellor
refused them.

Mr. Tinney for three Defendants, creditors of the
Duke, applied to be heard against the order for dis-
charging the receiver, insisting that two of the De-
fendants had annuities prior to the Plaintiff’s, and were,
therefore, more entitled than the Plaintiff in the ap-
pointment of a receiver ; that they had also the legal
estate, of the advantage of which they had been deprived
by the order for a receiver, and as a substitute, they
were entitled to the benefit of that order; that the
direction to the Master to state priorities, was founded
on the prayer of the bill: at least that the Defendants
were entitled to a like tender with the Plaintifll

M4 The
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CASES IN CHANCERY.
The Lorp CHANCELLOR.

T apprchend that with the right of the Plaintiff to have
the receiver, must fall the rights of the other parties.
It would be most extraordinary, if, because a receiver
has been appointed on behalf of the Plaintiff, any
Defendant is entitled to have a receiver appointed on
his behalf. My decided opin‘%on is, that the order for
a receiver must be discharged, and that all falls toge-
ther. The Defendants may file a bill, but the appoint-
ment of a receiver would not have affected their legal

cstate.

The order, dated the 9th of August, 1819, after
stating the substance of the bill, the order of the 5th
of March, 1818, the suggestion in the answer of the
Duke of the invalidity of the annuity, and the offer to
pay what remained due to the Plaintifl, proceeded thus;
 That it appears by the aflidavit of 2. Broome, that
he called at the house of Mr. R. JFitky, the solicitor
for the Plaintiff in this cause, on the 19th day of June,
1819, and tendered to him the sum of 6007 in bank of
England notes, in satisfaction of what remained due to
the said Plaintiff; in pursuance of the offer made by the
said Defendant in his answer to the Plaintift’s bill filed
in this cause, which he the said £. B. believes, reckon-
ing interest at 5L per cent. up to the 21st day of June,
1819, amounted to 572L 17s. 8d., and that after some
conversation with the said 2. B., in which he the said
R. B. insisted that such tender was made upon the
terms before mentioned, the said R. . accepted the
said sum of 600/. It was therefore prayed that the
bill filed in this cause, may be dismissed upon such
terms as -to costs, to be taxed by the Master, as this

Court shall direct: or otherwise, that the sum of 6007,
17 paid
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paid to and accepted by the solicitor on the 19th day of
June last, be returned to the said Defendant, or his soli-
citor, with interest thereon, from the time the Plaintiff
reccived the same, up to the time of repayment, at and
after the rate of 5. per centum per annum. Whereupon,
and upon hearing, &c., His Lordship doth order, that
the order bearing date the 5th day of March, 1818, ap-
pointing £. R. Mores receiver of the rents and profits of
the estates in question in this cause, be discharged.”
(Reg. Lib. A. 1818. fol. 1989.)

Mr. Iarl, for the Plaintiff, proposed to vary the
order discharging the receiver, by inserting a declar-
ation, that the sum tendered by the Duke was accepted,
without prejudice to any question between the parties.

Mr. Hray for the Duke, insisted that the sum must
be understood to be accepted, as it was tendered by the
answer, in satisfaction of the Plaintiff’s claim.

The Lorp CHANCELLOR.

1 can make no declaration that the moncy was re«
ceived without prejudice, though it was my intention to
have said something on that subject. I meant that the
receipt should, in this sense, be without prejudice,
namely, that the receipt should itself be a fact, which
would on the hearing raise a question in the causc,
which would not have arisen if the receipt had not
passed. I did not mean that the fact of the receipt
should not be considered, when the merits of the case
came to be discussed on the hearing. I have no ob-
jection to the Plaintiff’s repaying the money, and rein-
stating the cause in precisely the same situation as

before
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before the reccipt, the receiver being restored, subject
to the question whether he should be continued. The
receiver must have his costs.

SKELTON w,

The bill was exhibited
against a jointress to stay
maresme in felling timber,
and notwithstanding the de-
fendant's answer, who claim-
ed the inheritance by a deed
which the plaintif contro-
verted, an injunction was ob-
tained until hearing ; and
now, at the hearing, she
proved herself to be a joint-
ress in tail ; and it was urged
by Mr. Attorney, that the
defendant being a jointress
within the statute of 11 H.7.,
which restrains all power of
alicnation by fine or discon-
tinuance, she ought likewise
to be restrained in equity
from committing waste, which
is also in disherison of the
heir. But this I would by
no means allow, that equity
should enlarge the restraints
or the disabilities introduced
by act of parliament; and as
to the granting of injunctions
to stay waste, I took a distinc-
tion where the tenant hath
only impunitatem, and where
he hath jus in arboribus. If
thetenant have only a bare in-

SKELTON. (1)

demnity, or exemption from
an action if he committed
waste, there it is fit he should
be restrained by injunction
from committing it; but if
he have a right in the thing
itself, when it is wasted and
cut down, there it is no way
reasonable that he should be
restrained : as, for example,
if there be tenant for life, the
remainder for life, the rever-
sion in fee; here the tenant
for life has no right nor power
tofell timber or commit waste ;
yet if he do so he cannot be
punished for it in an action
of waste, during the life of
him in the remainder for life ;
for that intervening remain-
der is an impediment to the
action ; so it is most just to
grant an injunction to stay
waste ; and so it was ruled in
the” Chancery by advice of
judges, P. 41El. Sir F. Moor,
554. pl.748.; and Egerton,
C. said he had seen a pre-
cedent of such an injunc-
tion, 5 R. 2., and so it had
been done before, femp. E.6.
Vandemot v. Eyr : and with

(a) Fide ante, p. 147, n.

this
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this agrees 16 Jac. B. R.,
1 Roll. 377. pl.18. per curi-
am. And the reason of this
is most convincing ; for when
such a tenant for life hath
cut down the trees, he in the
remainder in fee may take
them away, notwithstanding
the mean remainder for life,
or he may have a trover and
conversion against the tenant
for life, if he remove them;
which shows that such tenant
for life hath no property in
the trees ; it were, ergo, most
absurd to put the reversioner
to recover damages for his
inheritance in the trces, or to
seize them as chattels, when
they may better be preserved
te him in specie, by granting
an injunction to stay the fell-
ing of them. And upon the
like rcason it may se€m that
tenant after possibility may
be restrained by injunction
from committing waste, for so
if he fell trees the reversioner
may have a trover and con-
version, as was held 24 Car. 1.
B. R. Udal v. Udal’s case, p.
Rolle et curiam; and yet
temp. E. R. placite parlia-
ment. Ryley, Appendiz, 653.
Kirbrof petitions ¢ quod
breve de waste poet giser ver-
sus Roger son jfrere” (against
Maud, the widow of Roger)
“ tenant in tail, apres possi-
bilité ; Response, ley nest mye
uncore ordein en ce cas.”
Probably this was before
2] Ed. 3., for in 21 Ed. 3.

Rot. Parl. n.46., the com-
mons petition for a general
law, that tenant after possi-
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action of waste, as being in
effect but tenant for life, yet
could not obtain it ; but this
serves only to kecp the tenant
after possibility in a state of
impunity, if he commit waste,
not to give him a right to
commwit it. On the other
side, if there be tenant for
life, with an express charge
to hold without impeachment
of waste, he is not to be re-
strained by injunction, for he
hath more than a bare im-
punity, viz. a right in the
trees to fell them ; & fortiori,
in the case in question, no re-
straint can be put upon a
jointress in tail who hath the
inheritance ; and yet all this
notwithstanding, he that hath
a lawful power and liberty to
commit waste may be re-
strained by Chancery from
using this power, when the
waste which he is about to do
is signally contra bonum pub-
licum. V. 19 Car. 1. B.R.
1 Roll. 380. T. 3., though a
lcase for years was made with-
out impeachment of waste by
the Bishop of Winckester, yet
when the lessee for years,
towards the end of his term,
was about to cut up all the
trees, an injunction was
awarded by the advice of all
the Judges, pro bono publico,
and in favour of the church,

whereof
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whereof the King is patron,
notwithstanding the agree-
ment of the parties. But
in my Lord of Orford’s case,
where the Earl was tenant for
life without impeachment of
waste, the reversion in fee
to the co-heirs of the Lady
Banning, and the Larl was
about to pull down a house
near Colckester, no injanction
could be obtained, but the
co-heirs and Sergeant Pect,
who was a purchaser from
one of them, were fain to
compound with the Earl. So
it seems there is some dis-
cretionary latitude in these
cases ; but that which is more
remarkable is, that he who
hath a power to commit waste
may sometimes be restrained
from the cxercise of that
power, when it tends only to
a private damage ; as for ex-
ample, the Lady Evelyn was
tenant for life in jointure, re-
mainder to Sir John Evelyn,
her cldest son, for life, with-
out impeachment of waste,
with several remainders over;
the jointress let the land to a
tenant at will ; Sir Jokn Eve-
lyn enters by consent of the

undertenant, and cuts down
trees ; resolved, though no in-
junction had lain against Sir
Jokn Evelyn if his remainder
had fallen into possession, yet
now it does; for although the
licence of tenant at will to
enter excuse the entry from
being a trespass, yet no pos-
session by such entry can
enable him to cut down the
trees presently, for the joint-
ress hath right during her
life to the shade and the mast;
and to rcasonable bootes;
ideoque Lord Bridgman, Cus=
tos, awarded an injunction
during the life of the joint-
ress. 1 Dec.1670. 22 Car. 2.
Lord Nottingham’s MSS.
¢ This court sees no colour
of cause to give the said
plaintiff any relicf in this
court,’ and doth thercfore
think fit and order that the
matter of the said plaintiff’s
bill be from henceforth clear-
ly and absolutely dismissed
out of this court; and it is
herevy referred to Sir J. F.
&c. to tax the said defend-
ants their moderate costs of
this suit.” Reg.Lib. B.1677.
fol. 33.

ABRAHALL ». BUBB.

The bill supposed the de-
fendant’s wife to be tenant in
tail after possibility, by the
provision of a former hus-
band, and prayed she might
be restrained from commit-

ting waste; the defendant
demurred ; yet I ordered him
presently to answer quoad the
house and trees about it, pro
bono publico ; but the next
morning I ordered him te

answer
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answer the whole bill, upon
the reason of the case, Skelton
v. Skelton, because tenant
after possibility has only im-

The importunity of the
parties being great, I re-
strained only mischievous
waste, which might deface
the seat, but gave way that
trees marked out by the an-
cestor for payment of his
debts might be felled; yet
I continued in the same
opinion, that where he in
the reversion might have a
trover for the trees when
felled, there the court ought
to grant an injunction to stay
the felling, and that I took to
be this case; and I observed
that the opinion that tenant
after possibility is disgunish-
able of waste, was an addition
to Mr. Littleton, and no part
of the original text ; but,how-
ever, it is one thing to have
impunity, and another to
claim right in the trees; the
very act of the party who
grants an estate without im-
peachment of waste, has not
always been understood to
transfer a property in the
trees, as may appear by Iler-
lakenden’s case; and so at
this day, the usual form of

CHANCERY.

punitatem, not jus in arbori-
bus, for he in reversion may
have a trover when they are
felled.

conveyances is, after the
words without impeachment
of waste, to add a clause, and
with full power and authority
to do and to commit waste,
which shows that this is taken
to be somewhat more than
the former words do neces-
sarily imply ; and the case is
put in my Lord Dyer, where
an estate without impeach-
ment of waste was granted
upon condition not to commit
voluntary waste, and held to
be a good condition, and con-
sistent with the grant. If the
act of the party be so tender-
ly construed to prevent waste,
the act of thelaw ought to be
bounded with more circum-
spection. But hercafter, when
any such case shall happen
again, it may be fit to direct
that a trover and conversion
be brought for felling some
oaks, which shall be admitted
to be cut; and as the law shall
be judged in a trover, accord-
ingly to grant or deny a per-
petual injunction, and in the
mean time to stay waste.
Lord Nottingham’s MSS.
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RICHARD CUDDINGTON, PraiNTiPY.

ROBERT WITHY, JOHN DYMOKE, Clerk, ANN
OSBORN, RICHARD OSBORN, GEORGE
Lorp Biswor of LINCOLN, and THOMAS
HENRY EWBANK, - - DEFENDANTS.

HE Dbill stated, that Dymoke being indebted to the
Piaintiff in the sum of 181/ 12s. for goods spld,
gave a bill of exchange, accepted by Thomas Banks, for
that sum, which not being paid, the Plaintifl’ brought
an action against Dymoke and Banks, which was com-
promised on their executing a warrant of an attorney,
dated the 23d of November 1811, authorising judgment
to be entered against them, or either of them, for 6001.,
with a defeasance indorsed, declaring that the warrant
of attorney was given for securing payment to the
Plaintiff of 2971 (being the amount of the principal of
the debt and interest, and the costs of the action,) with
interest and costs, §c.; that payment not being made
on the 30th of April 1812, the Plaintiff caused judg-
ment to be entered up agamst Dymoke and Banks, and
a writ of fleri facias to be issued against Dymoke, in-
dorsed to levy 307L. 4s. 2d.; that the sheriff made a
return that Dymoke was a beneficed clerk, having no
lay fee, nor any goods nor chattels in his bailiwick,
whereof he could cause the debt or damages to be
levied, but was the rector of certain rectories in the
county of Lincoln, having glebe and glebe lands and
tithes belonging thereto of great value; that upon the
return made by the sheriff, the Plaintiff obtained from
the Defendant, the Bishop of Lincoln, a writ of seques-
tration, dated the 10th of July 1812, authorising and
requiring certain persons named by the Plaintiff; to
sequester the fruits, tithes, §c. of the rectories, and to
16 render
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render a true account, §¢. when required, but subjeci‘
and without prejudice to two former sequestrations,
granted on the 26th of November 1811, the Plaintiff,
together with a surety, entering into a bond in the
penalty of 1200/. to the Bishop, for faithfully collect-
ing and accounting, §c. and causing the cures of the
churches to be duly supplied in divine offices and other
requisites; that' the two former sequestrations were
issued, one at the suit of the Defendant Ann Osborn to
levy 1261., and the other at the suit of the Defendant
Richard Osborn to levy 89L, and were respectively
dirccted to the Defendant Robert IWithy, as the seques-
trator; that Withy entered on the rectories, and into
the receipt of the tithes and emoluments, and had ever
since continued in possession; and that the whole debt
remained due to the Plaintiff.

The bill prayed, an account of what was due to
the Defendants Ann Osborn and Richard Osborn for
principal, interest, apd expenses of the writs of seques-
tration, and of the tithes and profits of the rectories
received by the Defendant Withy as such sequestrator,
or by his order, &c., and of the application thereof; and
that the surplus of the money so received, after satisfy-
ing the prior sequestrations, or a competent part of such
money, might be paid to the Plaintiff, in satisfaction of
his debt, or that the writs of sequestration of November
1811, might be discharged, and that the Plaintiff or

his sequestrator might be let into the possession or re-
ceipt of the tithes or profits of the rectories.

Ann Osborn and Richard Osborn, by their answer,
stated, that the sequestrations of the 26th of November
1811, were issued not for the purpose of levying the
sums mentioned in the bill, but to levy the whole of the
fruits, tithes, §c. of the rectories, and, after supplying

the
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the cures with divine offices, §c., to account for the
surplus to the Bishop of ZLincoln; that by two in-
dentures of the 7th of December 1808, Dymoke granted
to Ann Osborn, in considération of 700Z, an annuity of
1261, and to Rickard Osborn, in consideration of 494L.,
an annuity of 89/, both annuities being charged upon
the rectories, &c., and payable during the joint lives of
Dymoke and T C. B., and Dymolke executed two war-
rants of attorney to confess judgment for 1400l and
988L. respectively ; that the annuitics being in arrear, the
Defendants caused the two sequestrations to be issued,
and Withy, as their agent, was appointed sequestrator ;
and Withy and the Defendants executed bonds to the
Bishop of Lincoln, conditioned for Withy duly collecting
and accounting ; admitted that Withy collected consider-
able sums, but not more than suflicient, as the Defend-
ants believed, to pay the sums for which the writs of
sequestration issued, or, at least, other incambrances
prior to the date of the Plaintiff”’s; and submitted that
if there were any surplus, after payment of the annuities
to the Defendants, and the prior incumbrances, the De-
fendants and Withy were required by their bonds to
account for the same to the Bishop of Lincoln, or his
Vicar-General on his behalf. Their answer also stated
proceedings in two suits instituted by Dymoke against
them respectively, to impeach their security.

Withy's answer was to the same effect; and, stating
that he was merely a trustee, submitted that the prior
incumbrancers, the annual demands 91' whom exceeded
the annual value of the livings, were necessary parties.

The Bishop of Lincoln, admitting the sequestrations,
professed to be a stranger to the other matters in ques-
tion, and hoped that the Court would give proper order
for the supply of the churches in divine offices, &«.

Siv
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Sir Samuel Romilly and Mr. Roupel for the Plaintiff. -
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The Plaintiff, a judgment creditor who has obtained Cvmmm'rou

sequestration, is entitled to an account of the surplus
in the hands of the prior sequestrator, after satisfaction
of the arrears and growing payments due to the
creditors who obtained the first sequestration. The
prior incumbrancers (supposing their incumbrances
proved in the cause) who have not made their claim
effectual against the estate, are not entitled to a prefer-
ence over subsequent incumbrancers issuing seques-
tration. Some of the alleged incumbrancers are anterior
to those of the Osborns; and if the objection is valid,
the sequestrator has not been justified in applying his
receipts to the discharge of their annuities,

Mr. Hart and Mr. Seton for the Defendants.

After the purpose of the first sequestration is satisfied,
the subsequent creditor must apply in the bishop’s
court for an account against the sequestrator. In its
legal sense, the fir#t sequestration, authorising a levy
to the amount for which judgment has been confessed,
is not satisfied. A creditor seeking equitable relief
against property subject to specific incumbrances, can
obtain it only on the principle of redemption. The
sequestrator submits whether the Court can authorise
payment to the Plaintiff in the absence of prior incum-
brancers, and without affording tv them an opportunity
to assert their rights.

+

The MasTER of the RoLLs.

I apprehend that this fund must be paid among the
persons who have taken out sequestration; the Court
knows not the existence of incumbrances which the
parties have not followed with execution, and made

Yor. I N avail-g
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available. The surplus in the hands of the sequestrator
would, before the second sequestration, have been
payable to Dymoke. The incumbrances are not proved
in the cause; supposing their existence, the creditors
have not rendered their securities effectual. Are they
to stand by and protect the surplus for ever, not taking
it themselves, but preventing its being paid to all those
who have used due diligence? I presume that the
churches are provided for under the original seques-
tration ; that is always a primary object. The Plaintiff
is entitled to an account against the sequestrator.

His Honor doth order and decree, that it be referred
to Sir John Stmeon, Baronet, one, &c. to take an account
of what is due to the Defendants, Ann Osborn and
Richard Osborn, for the arrears of the annuity payable
to them in the pleadings mentioned, and the costs and
expenses of the two writs of sequestration issued by thems
as in the bill stated; and it is ordered, that the said
Master do also take an account of the tithes, rents, and
profits of the rectories in the pleadings mentioned, come
to the hands of the Defendant Robert Withy, as such
sequestrator as aforesaid, or to the hands of any other
person or persons by his order, or for his use, and of
the application thereof’; and it is ordered, that the said
Master do also take an acconnt of the principal and
interest due te the Plaintiff, upon the judgment ob-
tained by him against the Defendant Jokn Dymoke, in
the bill mentioned, and the costs due to the Plaintiff
upon the writ of sequestration issued by him, as in the
bill mentioned; and it is ordered, that the said Master
do tax the Defendant, Robert Withy, his reasonable
costs, charges, and expences, necessarily and properly

‘incurred as sequestrator, and all parties their costs of

this suit; and it is ordered, that out of the money in
2 the
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the hands of the said Defendant, Robert Withy, in
respect of such tithes, rents, and profits as aforesaid,
 the said Robert Withy be at liberty to retain what shall
be so taxed for.his costs, and also for the costs of the
Defendants, Ann Osborn and Rickard Osborn as afore-
said ; and it is ordered, that he do thereout also pay unto
the Plaintiff, and the several other Defendants, their
costs of this suit; and it is ordered, that the said Robert
Withy do pay the surplus money which shall remain in
his hands, on account of such tithes, rents, and profits
as aforesaid (if any) after such several payments as afore-
said, in satisfaction of what shall be reported due to the
Plaintiff, under the direction hereinbefore given, in
case the same shall be sufficient for that purpose; but
in case the same shall not be sufficient for that purpose,
then it is ordered that the same be*paid in part satis-
faction thereof, so far as the same will extend; and in
that case, it is ordered that the said Defendant, IRobert
Witly, do out of all and every the quarterly payments
of the tithes, rents, and profits of the said rectories,
which shall from tifle to time come to his hands, after
keeping down the two annuities or yearly sums of 1264
and 891., in the pleadings mentioned, pay the balance of
such tithes, rents, and profits as aforesaid unto the
Plaintiff, until the whole of the principal, interest, and
costs which shall be so reported due to him under the
directions hereinbefore given, shall be fully paid and
satisfied; and it is ordered, that the said Defendant
Robert Withy, do pass his accounts annually before the
said Master, until the debt due to the Plaintiffs shall be
reported to be fully paid and satisfied ; with the usual
directions for taking the accounts, and liberty to apply.
(Reg. Lib. A.1817. fol. 1769.) (a)

(e) See Jones v. Barrett, Howard, Amé. 485. < If
Bunb. 192. Errington v. thescquestrators being called
N2 there--?
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thereunto by the ecclesiasti-
cal court, delay to give an
account, the judge useth to
deliver to the party grieved
the bond given. with a war-

rant of attorney to sue for
the penalty thereof to his
own use at the common law.””
Watson, Clergyman’s Law,
c.30. p.308.

LLOYD ». GURDON and CHARRITEE.

THE bill prayed that three bills of exchange accepted
by the Plaintiff, payable to the Defendants, for a
sum of 8000 won at play, might be delivered up to

be canceclled. N

Sir Samuel Romilly and Mr. Collinson now moved, on

certificate of bill filed and affidavit, for an injunction to
restrain the Defendants from parting with the bills;
suggesting that though the bills were void in their cre-
ation (a), yet their negotiation would inducc a necessity

of making other persons parties to the suit. ()

The Lord Chancellor granted the injunction.

() The statute 9 Ann,
c. 14. s. 1. cnacts, ¢ That
all notes, bills, &c., where
the whole or any part of the
consideration shall be money
or other valuable thing won
by gaming or playing at
cards, &c. shall be void to
all intents and purposes.”
See Robinson ~v. DBland,

2 Burr. 1077. 1 Bl. 234.
256. Bowyer v. Bampton,
2 Str. 1155.

(6) On this principle a
vendor, defendant to a bill
for a specific performance,
has been restrained from
conveying the legal estate.
Echliff v. Baldwin, 16 Ves.
267.

“ His
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« His Lordship doth order that an injunction be  181s.
awarded to restrain the said Defendants from indorsing,
. e . . . o LOYD
negotiating, or parting with the said three bills of ex- v

change or promissory notes, or either of them, in the %ﬂ?ﬂ:’;wﬂf
said bill mentioned, until the Defendants shall fully
answer the Plaintiff’s bill, or this court make other
order to the contrary.”
(Reg. Lib. B. 1817. fol. 663.) ()
(a) « V. Blackwood, 3 Anstr. 851.
The ATTORNEY-GENERAL v. LEPINE. June 22,

JOHN M‘NABB, late of Milc End, in the county of Rﬁsiduzz
Middlesex, by his will, dated the 8th of May 1800, e;:;:hed to

bequeathed a moiety of the residuary estate in these t e minister
and church-

words: “ to be laitl out in the public funds, or some officers of a

. - - . . arish in Scof-
suc}l security, on purpose to bring one annuity, income, Emdi Vin Seo
or interest, for the benefit of a charity or school, for the charitable
poor of the parish of Dollar, and shire of Clackmannan, Hi2ees ve
where I was born, in Nortk Britain, or in Scotland; investedin

that I give and bequeath to the minister and church of :?,ﬁt’;?g:

the said parish for ever, say to the minister and church- Agﬁg‘;‘ﬁ;
officers for the time being, and no other person shall the dividends
: \ . ;1 to be paid

have power to Teceive the annu'lty but the flforesmd from time to
officers for the time being, or their agent appointed for time to thed

. » minister an
the time by them. church-officers
of the parish ;

. . . . . but th
An information and bill having been filed in 1803, of sw,elac,?;"s

by the minister and elders of the parish of Dollar, having juris-
diction to ad-

. . . . minister the
«:hanty:l an order confirming the master’s report, in approbation of a scheme, was
reversed.

against
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against M‘Nalb’s executors, by the decree made atthe
hearing for farther directions, on the 8th of Adugwst
1805, it was ordered that the Master should approve a
scheme for carrying the charity into execution, and
that the relators and plaintiffs should be at liberty to
lay proposals before the Master for that purpose.

On the 22d of February 1815, the Master’s re-
port, approving a proposal, was confirmed, and it was
ordered that the scheme therein stated should be carried
into execution. (@) '

From these decretal orders, the Attorney-General and
the relators appealed, insisting that the information and
bill prayed no directions for carrying the charity into

* execution, and that the Court never gives directions for

establishing a charity in Scotland, but directs the money
to be paid to the trustees, who must administer it ac-
cording to the law of Scotland, and under the direction
of the Court of Session, in case it becomes necessary to
resort to any court for direction.  *

The Solicitor General, Siv Samucl Romilly, and Mr.
Bell, in support of the appeal.

The Lorp CHANCELLOR.

I have always understood that where a charity is to
be administered in Scotland, this Court does not take
into its own hands the administration. The gift being
for the foundation of a Scottish charity, is certainly
good (8); but the courts in Scotland would have to de-

(a) 19 Ves. 509. 571. Curtis v. Hulton, 14 Ves,
(5) Sce Campbell v. The Earl 557. Mackintosh v. Townsend,
of Radnor, 1 Bro. C. C. 271. 16 Ves.530.

Oliphant v. Hendric, 1 Bro. C. (.
termine
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termine what kind of school or charity should be estas
blished. (2)

The decree (reversing the former orders, so far as
they confirmed the Master’s report, and directed an
execution of the scheme approved by him,) ordered
various sums of stock, constituting a moiety of the
testator’s estate, to be sold, and the money arising from
the sale to be laid out in the purchase of 8 per cent.
consols, in the name of the Accountant-General, in
trust in the cause; the dividends ¢ to be paid from
time to time to the defendant, the Rev. 4. Mulne, and
to the relators, and the plaintiffs, J. Gibson, J. Christie,
and R. Smith, or such other person or persons who, for
the time being, shall be the minister and church-officers
of the said parish of Dollar, to be by them applied for
the benefit of a charity or school for the poor of the
said parish of Dollar, pursuant to the will of the said
testator,” &ec.

(Reg. Lib. A. 1817. fol. 1601.)

{a) Provost, Beiliffs, §c. of Edinburgh v. Aubery, Amb, 236.
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IN THE

HIGH COURT OF CHANCERY.

Commencing in the Sittings before

HILARY TERM,
58 Geo. III. 1818.

R — . ommamd

WILLIAM MAYHEW and ANN GENT,
. PLAINTIFFS,

SARAII CRICKETT, ROBERT ALEXANDER
CRICKETT, and EDWARD BACON,
DEFENDANTS.

THE bill stated, that in August, 1814, Charles Battc-

ley, being indebted to the Defendants, his bankers, in
the amount of 1000/ or thereabout, secured by a war-
rant of attorney to confess judgment, the Defendants
agreed to advance to him the farther sum of 300/ on
condition of his procuring two persons as sureties for
the repayment thereof, and also of the former balance;

1818.
N, s’
April 8.
9. 11. 14,

-

A creditor,
whose debt is
secured by a
warrant of at-
torney, having
received pro-
missory notes
from the
debtor and
two sureties,
andafterwards
cntered up
judgment and

taken the goods of the debtor, and without the knowledge of the sureties, withdrawn
the execution, has discharged the sureties; but a subsequent promise to pay the debt
by one surety, knowing that the execution has been withdrawn, rencws his liability.

Right of contribution between co-sureties, whether by separate instruments, or by

the same instrument.

Yor. I1. Q and
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and the Plaintiffs having agreed to become sureties, two
promissory notes, for 650/, cach, payable to the Defend-
ants on demand, dated the 0th of August, 1814, were
signed, one by Batleley and Mayhew, the other by
Batteley and Gent ; that the Plaintiffs had lately disco-
vered that the Defendants did not advance the farther
sum of 300L nor any part of it; that in November,
1814, the Defendants entered up judgment on the war-
rant of attorney against Battcley, and issued execution
thercon, and entered into possession of his dwelling
house, and the stock in trade and other cffects therein,
and after continuing several days in possession, without
consulting or apprizing the Plaintiffs, withdrew the ex-
ecution, Batteley paying the expenses; and that in Au-
gust, 1815, Batleley again becoming embarrassed, the
Defendants for the first time applied to the Plaintiffs
for payment of the promissory notes, which the Plain-
tiffs refused ; and in Mickaclnas term, 1816, the De-
fendants commenced actions against them.

The bill, charging, that the notes ought in equity to
be considered as void and given without consideration ;
that by withdrawing the execution against Balteley,
the Defendants had released the Plaintiffs; that Gent
never requested the Defendants not to press for pay-
ment of Battelcy’s debt; and that if Muyhew made
such request, it was in ignorance that the exccutien had
been withdrawn, prayed that the Defendants might be
decreed to deliver the promissory notes to the Plaintifls,
and indemnify the Plaintiffs against them, and be enjoin-
ed from proceeding iu the actions at law.

The Defendants, by their answer, stated, that being
dissatisfied with the large balance due from Buatleley,
they informed him that unless he procured a joint noge
from persons of responsibility they would take possession

of
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of his effects; and Battciey promising to give unexcep-
tionable secuvity, the Defendants added thet if they were
satisfied with the sccurity, they might advance 800/,
move ; that when Batteley brought the two promissory
notes, the Defendants said that they showld make mo
farther advance till they had satisfied themselves of the
security, and after inquiry, refused an advance; and ad-
mitting that the execution was withdrawn at the reqaest
of Battcley on the 6th of Novcamber, 1814, the Defend-
ants not thinking it necessary to consult or apprize the
Plaintiffs, who were not informed of the existence of the
warrant of attorney, further stated, that on the applica~
tion of the Plaintifls in August, 1815, Maykew promised
to pay his note in September following, and at that time
came to the Defendunts, representing that it was not con-
venicnt then to take up his note, but promised to pay it
at Christmus, if they would wait till then: denied that
they gave time and indulgence to Batteley to pay the
debt secured by the promissory notes, except by with-
drawing the execution; and stated that on the 14th of
February, 1816, Mdyhew promised, in the presence of
two persons named, to take up the note for which he
became answerable, on or before Lady-day following,
and before that promise, Mayhew knew that the Defend-
ants had taken possession of Bat/clcy's eftects under the
exccution, and had, at the request of Battcley and his
friends, abandonced the same, and relied upon the notes
as a security for the balance then due to them; and the
Defendants stated that they bad heard and believed that
at the time of such promise, Maykew was in possession
of a warrant of attorney given to him by Butteley to se-
cure the payment of the 650/ and interest, and that
Balteley soon afterwards committed an act of bankruptcy,
which prevented Mayhew from taking execution ageinst
his effects.

02 The
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The Defendants had recovered a verdict against the
Plaintiff Mayhew, before the common injunction was ob-
tained for want of answer. On a motion, after filing the
answer, to dissolve the injunction, the Lord Chancellor,
by order of the 13th of December, 1817, continued it, with
liberty to the Defendants to proceed to trial against Mrs.
Gent. The Defendants, having declined to proceed to
trial, not intending to prosecute their claim against Mrs.
Gent, now moved to dissolve the injunction.

Sir drthur Piggot! and Mr. T¥eslove, in support of
the motion, insisted that the grounds on which the Plain-
tiffs rested their equity, the want of consideration for the
notes, and the abandonment of execution by the princi-
pal creditor, formed a legal defence, and cited Hoare v.
Contencin. (a)

My. Har/ and M. » against the motion, ar-
gued that the concurrent jurisdiction of courts of equity
was not excluded by the novel equitable doctrines of courts
of law; and that the question of fraud in obtaining the
notes was peculiarly proper for a court of equity.

The Lorp CHANCELLOR.

On the motion for an injunction, two grounds werc
taken; first, that the principal debtor being indebted to
the Defendants in 10001., the contract on which these
notes were given was, that if he should produce securi-
ties for 13007, the Defendants would advance 300/ in
addition to the existing debt.  In considering the ques-
tion whether there was that agreement, we must not
lose sight of the fact, that security was given for the ex-
act sum of 1300/ ; and if such was the transaction, I am
not uite prepared to say that the sureties could not

{n) 1 Bro. (. C. 27,
avail
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avail themselves of their non-liability at law as well as in
equity, speaking of law at this day ; for many questions,
(questions, for example, on marriage brokage bonds, and
on lost deeds,) formerly exclusive subjects of equitable ju-
risdiction, have, since Lord Mangfield’s time, become sub~
jects of the jurisdiction of courts of law.

The second ground was, that the Defendants, by releas-
ing the execution, had relinquished their remedy, at least,
pro tanto. I always understood, that if a creditor takes out
execution against the principal debtor, and waives it, he
discharges the surety, on an obvious principle which pre-
vails both in courts of law and in courts of equity. On
the other hand, if the surety afterwards makes a pro-
mise to pay, he cannot object to that as a promise with-
out consideration : the promise is valid, not as the con-
stitution of a new, but the revival of an old, debt. So,
when a bankrupt is discharged by his certificate, he can-
not, for that reason, impecach a subsequent promise to
pay a former debt, as a promisc without consideration.

.

Although the amount of 1800L. is constituted here by
scparatc promissory notes, and, although at one time the
doctrine prevailed, that where there were scparate secu-
rities there should be no contribution, that has been ex-
plodedeversince thecaseof Decringv. Lord WWinchelsea.(a)
The liability of the plaintiffs must be considered, with
reference, not only to general principles, but to the fact
that one surety promised to pay, after he knew tnat the
execution had been waived ; the effect of that may be va-
ried by the circumstance, whether he then knew what
was known to the co-surcty.

There can be no doubt that it is a question fit to be

(a) 2 Bos. & Pul. 270, 1 Cox. 518,
03 tried
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tried at Juw, whether, if a party takes out execution on a
bill of exchiange, and afterwards waives that execution,
hé has not diseharged those who were sureties for the
dae payment of the bill ? («) The principle is, that he
is & teustec of his exeeution for all partics interested in
the bill.

The Lot CHANCELLOR.

I must be informed whether the Defendants abandon
all claim against the Plaintiff, Gens 7 That is i impor-
tant feature of the case.

diatho

The counsel for the Defendants having undertaken to
rclease the Plaintiff, Gent, the Lord Chancellor proceed-

ed to give judgment.

The Loorp CHANCELLOR.

The bill is filed by Mayhew and Genty against the lat-
ter of whotn ¥ must consider the Defendants as having no

DBows-

(a; On the question what tran-
sactions, with the principal, or
person primarily liable, discharge
the surety, or person secondarily
liable, sce, Skip v. Huey. 5 Atk.
91, Nisbet v. Smith, 2 Bro.C. C.
379. Reesv. Berringion, 2 Ves.
Jun, 540, Law v. The East In-
dia Company, 4 Ves. 824. Lw
parte Gifford, 6 Ves. 805. Boult-

ee v. Stubbs, 18 Ves. 20. Bank
of Ireland v. Beresford, 6 Dow.
233. Samuel v. Howarth, 5 Mer.
272. Eyrev. Bartrop, 3 Madd.
221. Hodgson v. Nugent, 5 T.
R.277.  The King v. The Sheriff
of Surrey, 1 Taunt. 159.3Thomas

v. Young, 15 Euast, 617.
Jield v. Tower, 4 Taunt. 456.
Crojt v. Joknson, &5 Taunt. 519,
Moore v. Bowmaker, 6 T'aunt.
5%9. Bowmaker v. Moore,5 Price
214,  Brickwood v. Anniss, 3
Taunts 614. Tindal v. Brown,
17.R.167. 2 T. R.186. Er
parte Smith, 3 Bro. C.C. 1. Wal-
wyn v. St. Quintin, 1 Bos. & Pull.
652. English v. Darley, 5 Esp.
49. 2 Bos. & Pull. 61. Gould v.
Robson, 8 East, 576. Clark v.
Devlin, 3 HRos. § Pull. 365,
Withal v. Masterman, 2 Campb.
179,

demand,
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demand, since they prosecute none. It appears trom the
answer that there had been a proposition for an advance
of a sam of 300 in addition to the original debt ; it is now
admitted that the two notes of 1300/ can be considered
as a security for 10004 only, and, therefore, each note,
in a court of equity, at least, is a security for only 5001,
the Defendants never having advanced the 300/ or any
other sum.  The bill charges, as a particular ground of
the cquity on which the Plaintiffs insist, that two promis-
sory notes were given, to enable the debtor to obtain
time for 10007, and a further advance of 8004 ; and that
the advance not having been made, the notes ought not
to be considered as a sccurity for the existing debt. The
mere circumstance that the Plaintiffs did not know that
the Defendants held a warrant of attorney, would be of no
conscquence, because surcties are entitled to the benefit
of every security which the creditors had against the prin-
cipal debtor (@), and whether the surety knows the exis-
tence of those secuarities is immaterial 3 and I think it
clear, that, though the creditor might have remained
passive if he chose (§), yet, it he takes the goods of the
deltor in execution, and afterwards withdraws the exe-
cution, he discharges the surety, both at law and in
equity; and I cannot but believe that there must have been
some mistake on the part of the learned judge, at nisi
prius ; that, however, should have been made the subjéct
of a motion for a new trial.

(a) Parsonsv. Briddock,2 V'ern. wdson, 5 Mer. £69.  Robinson

608. Ex parte Crisp, 1 Atk. v. Wilson, 2 Madd. 434. Hoa-
135. Gammon v. Stone, 1 Ves. tham v. Stone, cit. 2 Madd. 437.
339. Lce v. Rook, Mos. 518. 1 Madd. Princ. and Prac. 236}

Sir Daniel O’Carrol’s Case, Amb.
61.  Wright v. Simpson, 6 Ves.
714. 754, Er parte Rushworth,
10 FVes. 409. MWright v. Mor-
ley, 11 Ves. 12. Glossop v. Har-
rison, Coop. 61.  Antrobus v. Da-

04

n.g. Plumbe v. Sanday, Id. n. b,

(b) 6 Ves. 734, The Trent Na-
vigation Company v. Harley, 10
East 54. Ez parte Mure, 2 Cou,
63. 74,

The
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The application of the Defendants, in equity, proceeds
on quite a different principle. They swear, that in the
presence of two witnesses, Maykew, knowing that the
execution had been withdrawn, promised to pay the
debt; and it cannot be objected that there is a want of
consideration for such a promise. If a creditor, hav-
ing given time to the debtor primarily liable, makes a
demand on one who is secondarily liable, and receives a
promise from him, that is sufficient to sustain the de-
mand, not as the creation of a new, but as the revival of
an old, debt. (z) With respect to the other Plaintiff,
Murs. Gent, it must be assumed, that the Defendants have
no demand against her. That reduces the case to this
singular condition, that one surety is discharged while
there is a verdict against the other; and the Court must
consider the effect of the discharge of one of two co-sure-
ties. The fact, that the liability arises on separate in-
struments, affords no distinction as to the right of con-
tribution between the surcties. The law is so settled by
Deering v. Lord Winchelsea. 1 recollect that the deci~
sion in that case disturbed the then® existing notions in
Westminster Hall; having myself been counsel agafnst
that doctrine, I was much dissatisfied with it; but on
farther and maturer consideration I ought to make so
much amends as to say, that I am convinced it was right.
When one surety has been discharged the co-surety is
entitled to say to the creditor asserting a claim against
him, you have discharged s surety from whom I might

t2) On the revival of debtsbya v. Stevens, 2 T. R. 713.  Cock-
subsequent promise, sec, Hyleing sholt v. Bennett, 2 T. R. 765.
v. Hastings, Lord Raym. 389. Hopes v. Alder, 6 East 16. n.
421, Com. 54. Carth. 470. 1 Salk. Lundic v. Robertson, 7 East 331,
29, 12 Mod. 223. 5 Mod. 425. Besfordv.Saunders,2 H, Bi. 116.
Rep. Temp. Holt, 427. Souther- Lynbuy v. Weightman, 5 Esp.
ton v. Whitlock, 2 Str. 690. True- 198. Mucklow v. St. George, 4
man v. Fenton, Cowp. 544. Ex Taunt.6135. Fleming v. Haynre,
parte Burton, | Atk. 255. Birch 1 Stark. 370. Whitehcad v. How-
v. Sharland,1 T\ R, 715. Rogers ard, 2 Brod. & Bing. 572.

have
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have compclled contribution, either in my own name in
equity, or using your name at law. (a)

Another view is, whether the circumstances of the case
would not raise the question, — whether it is competent
to the Defendants to make any use of the promissory-
notes, if the fact is, as the bill alleges, that the princi-
pal debtor had solicited a farther advance of 300, and
that, when the sureties lent their names on instruments
which raised a demand for 1300/, the Defendants refused
an advance, and now claim the notes as securities for the
previous debt? There is some ground to infer, that the
real dealing was for an advance of 3001, ultra the 10001, ;
and two points therefore require consideration; 1sz, I am
by no means clear, that if the sureties could establish that,
it would not be a defence at law; though I am not dis-
posed to say, that therefore a Court of equity would not
relieve: but, 2dly, The surety must have known, that
the execution had been withdrawn, and his promise to
pay is to be considered as a promise made, in all proba-
bility, with a knowledge of the circumstances of the case.

On the whole, I am of opinion, that the Plaintiff,
Mayhew, must pay into Court so much, as with what the
Defendants have received from the bankrupt’s estatc (4),
will amount to 500/, without prejudice,
the injunction must be continued.

On those terms

(@) On the right of contribu-
tion between co-suretics, see,
Cooke v. 2 Freem. 97.
Toth. fo. 41. Hole v. Harrison,
1 Ca. in Che. 246. Rep. Temp.
Finch, 15. 205. Peler v. Rich,
1 Rep. in Cha. 19. Swain v.
Wall, 1 Rep. in Cha. 80. Fleel-
wood V. Charnock, Nels. 10.
Layer v. Nelson, 1 Vern. 456.

Lawson v. Wright, 1 Cox. 275.
Dceering v. The FEarl of Win-
chelsea, 2 Bos. & Pull, 270.1 Cox,
318. Cowellv. Edwards, 2 Bos.
& Pull. 268.  Ex partc Gifford,
6 Ves. 805.  ('raythorne v, Livin-
burne, 14 Ves, 160.  Duun v.
Slee, 8 Taunt.

() A commission of bankrupt
had been issued against Battcley.
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CASES IN CHANCERY.

PARKHURST » LOWTEN.

HI substance of the pleadings in this cause is stat-
ed, on the report of the triotion for production of
papets referted to by the answer, 1 Mer. 391.

L. 8. Godfiey, having demtirred to the interrogatories
exhibited to him for his examination, on the ground
that they referred to transactions in which he was em-
ployed as ittorney and solicitor, the Vice-Chancellor or-
dered the denturrer, which had been set down to be ar-
gued among demurrers to bills, to be struck out of the
paper, atid atterwards refused a motion not supported
by affidavits, that the demurrer might be overruled. ()

and if ovcrruled, the witness pays the same costs as a defendant on demurrer.
Demurrer to interrogatories by an attorney overruled, without prejudice to the wit-
ness’s demnurring on his re-examination, stating his reasons.

1818.
7l 16.
lay 2.

A motion was now made by the Plaintiff, that the
demurrer of the witness might be set down for argument,
next after the pleas and demurrers, already appointed.

The Solicitor General and Mr. Sidebotiom in support

of the motion.

A witness to whom interrogatories are tendered which
he is not bound to answer, can protect himsclf only by
depurrer; i the party exhibiting the interrogatorices is
dis~atisfied, the opinion of the Court may be taken by
setting down the demurrer for argument.  The follow-
ing precedens estublish the practice: The South Sea

vnepany vo Dolligfe (b) Hildersley v. Devisher (), Vail-
lant

(@) Parkhurst 5. FLowien, 877. and under the name of

8 Muadd. 121., wherethe de-  d Oliphant v. South Sea Com-
murrer is stated. puny, 1 Ves. 318.

(6) Cit. 2 Ath. 525. 2 Ses. (c) Cit. 2 Ath, 593, under the

name
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lant v. Dodemead (a), Shepherd v. Doaning, from the
Registrar’s Book (), Smithson v. Hardcastle, (c)

Sir

name of Kildersleyv. d’ Fisher
Mos. 195. (On the mention of
this report the Lord Chancel-
lor remarked, that although it
had been said that Moscley
should never be cited, his
book contains many good
cascs.) Iildersley v Devisher
24th April, 1729, « It is or-
dered that the demurrer put
in by the Defendant, &c. to
the interrogatories exhibited
by the Plaintiffs, be set down
to be argued next after the
pleas and demurrers already
ordered ; but the same is to
be set down within four days
or else this order is to be of
no effect.” Reg. Lib. 4, 1728.
fol. 22.

(@) 2 Ath. 52. 592.

(8) <« Shepherd v Down-
ing, 6th February, 174t. The
matter of the demurrer put
in by William Graves, Esq.
to the interrogatorics exhibit-
ed by the Plaintiff for the ex-
amination of witnesses in this

(¢) 1 Dick. 96.  Sec also Jef-
erson v. Dawson, 2 Ca. in' Cha.
208. Nightingale v. Dodd. Mos.

cause, coming this present
day to be argued before the
Right Honourable the Lord
High Chancellor, &c. his
Lordship held the said de-
murrer to be insufficient; and
doth order that the same be
overruled.” Reg. Lib, B
1744 fol. 249. < 19th Febru-
ary, 1714. Upon opening
of the matter this present
day unto this Court by Mr.
Browne, of counsel with the
Plaintiff, it was alleged that
this cause beliig at issue, the
Plaintiff sued out a commis-
sion for examination of wit-
nesses, and tlie same being
returncd, and publication
passed, and the cominission
being opened, the Plaintiff
found that William Graves,
LEsq. a material witness for
him had demurred to the in-
terrogatorics exhibited to
him, and refused to answet :
that the said demurrer was set
down, and upon arguing las

228,  Bowman v. Rodwell, 1
Meadd. 266.

been

195

1818,

Parkuvnst
.
Lowrex,



196

1818.
o/
PARKHURST
Ve
Lowren,

CASES IN CHANCERY.
Sir Arthur Piggott and Mr, Wetherell, for the Defend-

ants.

The question, whether the witness is privileged from
answering these interrogatories, cannot be decided in
this form. The witness is not entitled to demur in the
general terms of this demurrer; he may be bound to
disclosc some facts of which he obtained a knowledge as
attorney ; and must, therefore, specify the questions from
which he secks to protect himsclf by his privilege.

Mr. Bell for Mr. Godfrey.

The witness is willing to answer so far as his duty te
his client admits. He will be subjected to difficulty if
his privilege is to be decided on demurrer; since, if the
Court shall think him bound to deposc to a single docu-~
ment, the demurrer, it will be said, is too extensive, and
must be overruled. The course suggested by the Vice-

at his

been overruled ; that the said
William Graves is a very ma-
terial witness for the Plain-
tiff, and is now in town, but
as publication is passed, the
Plaintiff cannot cxamine him
without an order, and there-
fore it was prayed that the
said William Graves may pay
the Plaintiff the costs occa-
sioned by the said demurrer,
to be taxed, or such other
costs as the Court shall think
fit ; and that hc may be ex-
amined by one of the exam-
iners of this Court, uponthe

said Diterrogatorics,
own cxpense ; whereupon,
and upon hearing, &ec. it is
ordered that the said William
Graves, do pay unto the
Plaintiff the sum of five
pounds for the costs of the
said demurrer; and it is fur-
ther ordered that the said
William Graves do attend
and be cxamined in the ¢x-
aminer’s office upon the said
interrogatories, and the Plain-
tiff is to file the same within
a week.” Reg. Lib. B, 1744,
fol. 190.

Chancellor
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Chancellor is, that the Plaintiffs should specify the facts,
or the general nature of the case, to which they propose
to examine the witness, who will then have an opportu-
nity of raising the question, whether the examination is
consistent with his professional duty.

The Lorp CHANCELLOR.

The first question is, whether the proceeding for de-
ciding the validity of the witness’s objection should be by
setting down the demurrer? Upon that point, the cases
cited have settled the practice of the Court. 'We proceed
as far as possible, by analogy to law. At law the witness
swears to the facts which privilege him, and the Court then
decides the question of privilege. Objecting to answer
concerning facts which came to his knowledge as attor-
ney, he must swear that he acted as attorney, and that
he so acquired the knowledge. In this Court, the only
way in which a witness can protect himself, is to state
his objection before the examiner or the commissioners ;
the commissioners in a country cause return the com-
mission with what is called the witness’s demurrer, and
the question is brought before the Court, by setting that
down for argument. Certainly it is not, strictly speak-
ing, a demurrer, which is an instrument that admits facts
stated, for the purposce of taking the opinion of the
Court; but by an abuse of the term, the witness’s objec-
tion to answer is called a demurrer, in the popular
sense ; and therc must be a way by which the Court can
judicially determine its validity. 1 shall follow the ex-
ample of Lord Hardwicke. 1t may frequently happen,
that there is nothing in the pleadings or the interroga-
tories from which the commissioners or the examiner
could collect, that the witness was in a situation which
imposed on him a duty, for the protection of others, to
decline an answer.

' The
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CASES IN CHANCERY.

The register informs me, that by the practice, when
the demurrer of the witness is overruled, he pays the
same costs as on the demurrer of a Defendant. (a)

« 4¢h May, 1818. Whereas Mv. Solicitor General,
and Mr. Sidebottom, of counsel for the Plaintiffs, this day
moved and offered divers reasons, &c. that the demurrer
put in by E. S. Godficy to the interrogatories exhibited
to him, &c. might be again set down for argument, the
same having been struck out by order of his Honour the
Vice-Chancellor, with liberty for the parties to apply to
have the same restored, next after the pleas and de-
murrers alrcady appointed, in the presence, &c. Where-
upon, &ec. his Lordship doth order the said demurrer to
be restored to the paper to be argued before his Lord-

ship.”

Reg. Lib. B, 1817. fol. 919. (5)

(a) Vide Shepherd v. Down-
ing, ante, p. 195. n.

() Now. 18. 27 Car. 2.
1675.  Herbert v. Muyn —
A witness demurred to the
interrogatories bccause he
claimed a title to the land,
but did not set forth how,
nor under whom, nor swear
that he had a title, and so
overruled, and a commission
awarded to take the oath of
the aged witness.” — Lord
Nottingham’s MSS,

Mulgrave v. Lord Dunbar.
“ The Plaintiff’s bill was to
have a discovery who were his
father and mother, whether

The

dead or alive, and what estate
they left, real or persenal, on
surmiscs that he had been bred
as a gentleman, and had been
told, from time to time, some-
times that he was the son of
A, other times of B; some-
times that he had considera-
ble real estate in this country,
somctimes in that, or that he
was entitled to a considerable
distributive share of his fa-
ther or his mother’s personal
state.

Lord Dunbar, by answer,
admitted him to be his natu-
ral son, and that he had been
at the charge of his educa-

tion,
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The demurrer of the witness was argued.

The Solicitor«General, Mr. Heald, and Mr. Sidebottom,

against the demurrer.

It is clear, that unless the witness is privileged from
answering any part of the interrogatories, the demurrer
objecting generally to answer, is too cxtensive, and must

be overruled.
wicke expresses his opinion,
be held to very strict rules,
as covering too much.

In Vaillant v. Dodemead (@), Lord Hard-

that these demurrers should
and overruled the demurrer

There is no doubt that an attorney is privileged from
revealing the confidential communications of his client.
Robson v. Kemp (b), Fountain v. Young (c), Rex v. Wi-

thers. (d)

tion, but did not disclose by
whom; and the Plaintifl’ at-
tempted to prove who his mo-
ther was, in expectation of
receiving a considerable sum,
rather than that matter should
be brought tolight. The wit-
nesses demurred to the inter-
rogatorics; and though they
did not ask them to disclose
any matter dcfamatory to
themselves, yet Lord Chan-

() 2 Atk. 524.

(&) 5 Esp. 52.

(¢) 6 Esp, 113.

(d) 2 Campb. 168.; and see
Bulstrodv, Letchmere, 2 Freem. 5.
1 Ca, in Cha,277. Rex v. Divon,
5 Lurr. 1687, Sloman v. Herne,
2 Esp. 695. Brad v. dckerman,
5 Esp. 120, Gaingford v. Gram-

cellor allowed the demurrer,
upon this ground, that the
matter inquired of would, if
disclosed, be defamatory to a
third person, and did not ap-
pear to be material in the
cause.” Mr. Cox’s MSS. The
date of this case is not stated,
but it occurs among Lord
Colchester's MSS. in a book
entitled as containing cases in
1718, 1715, 1765.

mar, 2 Campb. 9. Stralford v.
Ilogan, 2 Ball and Beat. 164.
Cromack v. Heatheote, 2 Brod.
& Bing. 4.; and the privilege has
been extended to an interpreter
as “ the organ of the attorney.”
Du Barrév. Livelte, Peake, N. P.
77.0. T' R, 756.; and sce Pur-
Lins v. Hawkshaw, 2 Stark, 239.

But
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But he must answer *to a fact of his own knowledge,
and of which he might have had knowledge without be-
ing attorney in the cause. As suppose him witness to a
deed produced in the cause, he shall be examined to the
true time of execution. So, if the question were about
a razure in a deed or will, he might be examined to the
question, whether he had ever seen such deed or will in
other plight, for that is a fact of his own knowledge; but
he ought not to be permitted to discover any confessions
his client may have made to him on such head.” (a) The
distinction is between confidential communications, and
transactions, at which he is present merely as witness, and
where the presence of any unprofessional person might
have been sufficient. — Cutts v. Pickering (b), Jones v.
Countess of Manchester (c), Vaillant v. Dodemead (d),
Sandford v. Remington (e), Doe v. Andrews ( f°), Wilson v.
Rastall(g), Spenceleyv. Schulenburgh(h), Duffin v.Smith(Z),
Bowles v. Stewart. (k)

It is clear, to omit other particulars, that this witness
must answer, whether he was present at the contract,
and whether he has the deed. He has not even stated
for whom he was employed as attorney. His privilege
arises not from the character of attorney, but of attorney
to a particular individual. It is the privilege of the client,

(a) Buller, N. P, 284, v. Barl of Auglescu, 11 Howell's
(&) 1 Vent.197. State Trials, 1228—1244. Duch-
(¢) Ibid. ess of Kingston’s Case, 20 How-
(d) 2 Atk. 524. \ ell’s State Trials, 615,614, Lord
(e) 2 Ves. Jun. 189. " & Say and Seal’s Case, 10 Mod.
(/) Cowp. 845. 40.  Rex v. Watkinson, 2 Str.
(g) ¢ T. R. 753. 1122.  Cobden v. Kendrick, 4
(#) 7 East. 357 T. R. 451. Bishop of Winchester
(i) Peake, N. P. 108. v. Fournier, 2 Ves. 445. Cope-

(k) 1 Schoales§ Lefr.226.; and  land v. Waits, 1 Stark. 95.
see March 83, pl. 156, Annesley
and
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and, if he assents, may be waived — Lea v. Wheatley. (a)
It would be singular, that a plea of privilege should omit
to name the party privileged.

The demurrer is not duly authenticated; the witness
must make affidavit of the truth of its contents. Night-
ingale v. Dodd. (b)

Sir Arthur Piggott, Mr. Wetherell, Mr. Bell, and Mr.
Spence, for the demurrer.

The demurrer is a statement by the witness under -

examination, and is therefore made on oath. The Court
will not establish a practice analogous to that which
regulates demurrers to bills; but will direct a reference
to the master to inquire what interrogatories the witness
must answer. The désign of the interrogatories is to
convict the witness’s client of simony.

The Lorp CHANCELLOR.

The witness demm:ring, on the ground that his answer
would violate the confidence reposed in him as attorney,
must name the party to whom he was attorney. In my
limited experience at nisi prius, I recollect no instance
in which the attorney’s privilege prevailed, except where
it was the privilege of one of the parties in the cause;
but I would not be understood to say, that it was not
so. (¢) 1f Brooksby (d) were called he might state, that
the bill alleges a simoniacal contract, and object to an-

swer whether it was made, or even what sum was paid,
&
(e) C. B. Pasch. 30. Car.2. Herne, 2 Esp. 695. Rex v.
20 Howell's State Trials,574. n.  Withers, 2 Campb. 578. Cope-
(8) Mos. 22s. land v, Watts, 1 Stark. 95,
(¢) It seems that the privilege () The purchascr of the first
prevails although the clientis not presentation in 1799,
aparty to the suit. Sloman v.

Vou. II. because
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because he is not bound to answer any one question
among many, which, as a link, has a tendency to subject
him to a penalty. There might be a doubt, to what
extent the attorney could protect himsclf from an-
swering Lo information which he acquired as attorney,
though not perhaps as attorney for Biooksby ? It is
consistent with this demurrer, that the knowledge of
these facts was acquired by the witness as attorney for
the Plaintifl.

It the demurrer is overruled, the next proceeding in

‘regular course would be, a motion to commit the witness

for not answering. Supposing an error in the form only
of the demurrer, I would afford to the witness an op-
portunity of correcting it; but he must be careful so
to frame his demurrer that it may embody in it the rule
of law relative to the privilege of an attorney. The
distinction is extremely nice between the questions which
the attorney is bound to answer, and those which he is
privileged from answering.

Though we give to this instrument the name of de-
murrer, it is nothing but the witness’s tender of reasons
why he should not answer the questions. As it now
stands, I think the demurrer bad, and that a merc inser-
tion of the name of the client will not supply the defect.
The proper way of disposing of it will be, to declare that
the reasons stated by the witness are not sufficicnt to
prevent his farther examination on these interrogatories,
but with liberty to state any other reasons against being
examined. ».,:

Uuless the argument which has been urged is valid,
that the demurrer being the statement of the witness un-
der examination, is made on oath, it must be supported

by
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by affidavit. The cxaminer ought to take the statement

208
1818,

of the witness on oath. It is clear, that in some way the Em

Court ought to have the sanction of an eath for the facts
on which the objection is founded.

* On this day the Plaintiff’ moved that the minutes of
the Jast order might be varied.

The Solicitor-General, Mr. Heald, and Mr. Stdes
bottom, in support of the motion.

Siv drthur Piggott, Mr. Wethercll, and Mr. Spence,
against the motion.

The Lonp CHANCELLOR.

The minutes are certainly not correct, and require al-
teration.

The word ¢ demurser,” as 1 have repeatedly observed,
is used not in a very appropriate sense, in a business of
this kind, to signify some objection by a witness to an-
swer a question addressed to him ; and though we find in
the books cases in which the witniess has been heard on
demurrer, yet the oldest of us recollect no such case in
our experience, .

Mr. Godfrey having been employed as solicitor, pro-
perly thought that he ought not to submit to an ex-
amination with repect to (ransactions of his clicnt, unless
compellable by law. It is true hat this demurrer, using
the term in its inappropriate scnse, must have been over-
ruled, if for this reason onlj, that the witness has not
stated by it who his client was; but on the other hand,
it is impossible to say that these interrogatories do not

re contain

o
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contain many questions which no protection that an
attorney can claim, not on his own account but on that
of his client, can shicld him from answering. 1n the or-
dinary courts of law, if Mr. Godfrey were called as a
witness, he would make his objection, stating, under the
sanction of his oath, the circumstances in which he
stood, as grounds for calling on the Court to protect
him from answering particular questions. We have
great difficulty here in knowing how to deal with these
proceedings, not passing in Court, but the witness being
examined before commissioners, or in the examiner’s
office.

I apprehend, that the witness cannot, before the com-
missioners or the cxaminer, say, merely, that he was at-
torney for A, B. and, thercfore, will not answer any
question; but must, at the hazard of a miscarriage in
judgment, place himself before the examiner or the com-
missioners, exactly in the same state in which a witness
at nisi prius would place himsclf before the Chief” Jus-
tice; that is, must submit to their judgment whether he
has or not stated a sufficient reason for protecting him-
self from answering. If they are of opinion that he
ought to answer, and he will not, he declines at the
hazard of the animadversion of the Court; but on the
other hand, it is too much to say, that if he declines, he
must not have some mode of bringing before the Court
the question, whether the judgment ol the commission-
ers or the examiner is such as it will approve; and it is
impossible for the Court to know whether the witness is
right or wrong in his demurrer, unless he states the
reasons of it. I therefore meant in this case to have the
order drawn up, if possible, in such a way as once for all
to make a decision which might scrye as a guide for fu-
ture cases ; namely, to point out how a person who is a
party to the examination but not to the suit, is to de-

mur;
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mur; that is, that his reasons should come before the
Court, enabliug it to decide on the demurrer exactly in
the same way as the judge at nisi prius, who, if the wit-
ness declined to answer as attorney, would proceed to in-
form him, that though he might protect his client,
there were many questions which he could not so de-
cline answering. I meant to declare, that the reasons
stated as grounds of this demurrer were not sufficient,
and, therefore, to overrule it; then taking notice, that
the commission having been returned, Godfrey could
not be again examined under it, I meant, that another
commission should issue, and that, therefore, the over-
ruling this demurrer was to be without prejudice to God-
Jrey's objecting or demurring to answer questions on
such grounds as he should state in his objections; in-
tending thereby to secyre to the Court, if the question
should come here again, the opportunity of knowing the
grounds on which he objected, either to the whole body
of the*interrogatories, or to some of them; in order that
it might have the means of determining whether the
judgment of the commisioners or the examiner was
right, and of deciding the validity of what is called a
demurrer, though quite a ditlerent instrument from that
to which the name is ordinarily given.

I inquired what Lord Hardwicke had done with re-
gard to costs, as a rule for myself'; for no one can fail to
observe, that he was inclined to overrule the demurrer
in the case cited (a), with a high hand. If the same
rule is applied to the demurrer of a witness which is es-
tablished for the demurrer of a party, it seems to me
that T should adopt that rule, unless a special case’
is made for higher costs; and it Lord Hardwicke gave
only 51. costs, I cannot give more.

(a) Vaillunt v, Dodemead, 2 Atk, 524.
P 3 « January
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“ January 26. 1819. Whereas Mr. Solicitor-General,
Mr. Heald, and Mr. Sidebottom, of conusel for the Plain-
tiffs, moved and offered divers reasons unto the Right
Honourable the Lord Figh Chancellor of Great Britain,
that the minates of an order made in this canse on the
11th day of Novemler, 1818, might be varied, in the
presence of Sir Arthur Piugatt, Niv. etherell, and Mr.

Spence, of counsel for the Defendants; upon hearing

what was alleged by the counsel on both sides, His
Lordship doth order, that the minutes of the said order
of the 11th day of November, 1818, be rectified, and be
as follows : viz. declare, that the reasons stated by E. S.
Godfiey, in his demarrer, as the grounds thereof, are
not sufficient reasons to sustain his demurrer, and,
therefore, et the said demurrer be overruled; and the
commission issucd in this canse for the examination of
witnesses having been returned, the said Z. S. Godfiey
cannot be examined without a new commission, ‘and,
therefore, let a new commission issne for the cxépinﬂ-
tion of the said E. S. Godficy, directed to the commis-
sioners named in the said former commission; but this
is to be without prejudice to the said E. 8. Godfrey
objectivg or demurring in writing, upon his examination
under the new commission, to the interrogatories, or
any of them, exhibited for his examination, or to any
part or parts thercof, as he may be advised, upon such
grounds as he shall state in such objections or demurrer:
and Ict the said E.* 8. Godfivy pay unto thePlaintifls,
the sum of 57 tor their costs of the said demurrer.”

Reg. Lib. B. 1818, fol. 840.

A motion was made in behalf of Mr. Godfiey, to ex-
tend the minutes ofthe order of the 28th Jannary, 1819
by adding that the Plaintiffs arc not to exhibit any new

interrogatories



CASES IN CHANCERY.

interrogatories without the leave of the Court, and di-
recting a reference to the Master, to settle the old inter-
interrogatorics, by striking out, or altening, so much as
required the witness to set forth any information he had
received from persons, who, or whose representatives, are
not parties to the cause, or any other irrelevant matter.

Mr. Bell, for Mr. Godfrey, Sir Arthur Piggott and
Mr. Wetherell, for the Defendants, in support of the mo-

tion.

It is clear that interrogatories may be suppressed for
impertinence. Practical Register (a), Cocks v. Worthing-
ton (b), Sandford v. (c)y Mill v. Mill. (d) In the
common case the interrogatories are not seen by the
adverse party till after publication, and then the in-
terrogatories and depositions are suppressed together:
but where, as in this instance, the interrogatories are
seel lbe’fore examination, immediate application must be
magé, the rule of the Court being, that, for impertinence,
the party must apply as soon as apprised ofits ¢xistence,
and waives the objection by delay. A cousiderable part
of these interrogatories (as questions to information) Jeads
to the introduction of matter which cannot be evidence;
tending to prove, not a point in issue in the cause, but
the criminality of the contract. Before the examiner, a
mere ministerial officer, the witness would not be per-
mitted to object to their relevancy. (e)

Both

(@) P.384. {e) 1 Ves. jun. 400
(8) ¢ Atk. 235. See Pyucent (d) 12 Ves. 406.
v. Pyncent, 3 Atk. 557. While
v. Fussell, 19 Ves. 113,

(e.) « Commissioners ought not, but are to examine upon
not to judge why interroga- theinterrogatories asthey find
tories arc pertinent, and what  them, according to their com-

P4 missior,
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Both the witness and the party are entitled to be
protected from the oppression of impertinence. An an-
swer to impertipent interrogatories inflicts on the De-
fendants the expense of copies of useless depositions.

The witness, an officer of the Court, is bound to ob-
ject to the disclosure of his client’s secrets. It is true
that no precedent has been found of such an application
by a witness; but there is a want of authorities in the
whole proceeding on a demurrer to interrogatories. Un-
less the irrelevant matter is expunged, the witness can-
not meet the case by specific objections, on demurrer ; and
it is a hardship to be confined to that remedy at the peril
of costs. The opinion of the bar has long been, that a
witness is entitled to sce the pleadings ; and the form of
the concluding general intefrogatory supposes in him a
knowledge of the points in issue.

The Solicitor-General, Mx. Heald, and Mr. Sidebottom,
for the Plaintiffs, in opposition to the motion.

There is not a single interrogatory of which it may be
truly said, that the answer can by no possibility be evi-
dence ; the relevance of the interrogatories cannot be as-
certained till they are compared with the depositions;
if, upon a reference directed after the examination,
they are found irrelevant, they will be expunged with
costs.

In the examination of an unwilling witness, the Court

Choice Cases, p.16. But com-
missioners are not * bound to

mission. Bake con. Cole,
Hill 9 Jac. The commis-

sions were ordered to be re-
newed, and new commission-
ers named, the former being
rejected for so doing.” Prac-
tice of Chancery, prefixed to

devest themselves entirely of
all discretion as to what is or
isnot, legal evidence.” White-
locke v. Baker, 13 Ves. 515.

permits
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permits questions in the form of cross-examination. —
Phillips on Evidence. (a)

The application by a witness is as irregular as novel.
It has been decided, that a witness cannot demur
to interrogatories for irrelevancy. — Askton v. Ashton. (b)
If such a motion could be sustained, a witness, colluding
with one of the parties, and abjecting to the questions
addressed to him, might, in effect, compel the publication
of the interrogatories before examination.

In the course of the argument the following observ-
ations were made by

The Lorp CHANCELLOR : ~—

I agree that the.Court'is b(;und, at the instance of any
person, to take care that no injustice is done ; but 1 think
that this motion must be argued on very different prin-
ciples, as the application of the Defendants, and of the
witness. For instance, before the Master, the witness
cannot insist that ime;‘rogatories shall be struck out, re-
quiring disclosure of what he knows as attorney; that
must be done elsewhere. So the witness is not acquaint-
ed with the pleadings, and therefore cannot know how
to object for irrelevancy; (if, indecd, the opinion intim-
ated from the bar is correct, that the witness is entitled
to see the pleadings, that difficulty will be removed ;)
the Master, according to this application, is to judge
what shall remain part of the interrogitories; and whe-
ther right or wrong, the witness cannot suffer by his
judgment. The party might take the opinion of the
Court ; but how can the witness proceed for that purpose?
If it is insisted that this case is so moustrous that the
Court must advert to it as an exception, that may be a
question ; but carc must be taken not to open a door to

(a) Vol.i.p, 283. {8) 1 Vern. 165. 1 Eq. Ca. 4b. 41.
an
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an application in every eas¢ in which a witpess may
choose to make it.

There is another circumstance on which I shall not
lay much stress, that when the Defendants desire that

-the examination should be on the old interrogatories,

and that the Master should expunge some part of them,
they are, in fact, objecting to interrogatorics to which
they should have objected in an carlier stage of the
cause.

It would be a vast thing for the Court, in an order of
reference to the Master, to direct him to consider as ir-
relevant, questions relating to information, from any per-
son, who, or whose representative, issnot a party y non
constat that ather witnesses may natprove that the per-
son fram whom the information was given, was in such
a situation that his information would be evidance.

It is also material to consider whether these interroga-
tories arc addressed to this witness only or to others. Of
interrogatories addressed to a variety of witnesses, there
is a very great ditficulty in saying what part is impertinent
with regard to one witness, without knowing the effect of
other parts to be exhibited to other witnesses.  Suppos-
ing that publication has not passed, how can the Master
know that the answers of the other witnesses that are to
be examined may not make the answer of this witness
extremely material? It is one thing to say, that if the
Court sees interrogatories, the answer to which ‘cannot
by possibility be cvidence, let other witnesses state what
they will, it will not permit them to be addressed to the
witness ; and another thing to say that other interrogato-
ries shall not be addressed which may be very material,
regard being had to the effect of the depositions of other
witnesses, on the testimony of this particular witness.
Interrogatories. no ansver to which can be received in a

court
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court of justice, I think that I ought to struggle to strike
out ; and it certainly is difficult to understand how any
answer to some part of these interrogatories can be evi-
dence.

On the other hand, the Court will distinguish between
interrogatories to prove a fact, and to prove a crime.
Suppose that the presentation in this case had been sold
for 60004, to be paid at a future time, and the owner of
the advowson had filed a bill against his trustce who had
so sold, for an account of the profits of the sale, and the
trustee did not think proper to report the circumstances
of the sale or the amount of the moncy, alleging that he
had good reasons to decline answering, might not the
Plaintiff ask a witness, whether he paid to the trustee a
particular sum ? That “question is put to establish, not
simony, but the fact of payment to a trustee who will
not answer. It would be dreadful for this Court to de-
clare that a trustce may so deal with the trust-property,
that he shall state to the cestui que trust what he has
done only to a certain cxtent, and yet that the cestus
que trust must belicve what he so states.

If the Plaintifl’ were to ask the late or the present Mr.
Louwten, whether he was not a party to the cxecution of
this deed, he might rcfuse to answer; but a thirz? person,
a wituness to whom the Plaintiff’ exhibits the deed, and
asks, whether he attested the execution, must answer.
Thus the Court would oblige the attorney of Low/en to
show, that Lowfen had been engaged in a simoniacal
contract, from discovering which Low/en might protect
himself. If the interrogatories are such as not to invade
the privilege of the client, which is to be attended to by
the attorney, though they bring out proof of simony, yet
bringing out proof of payment of the money, they must
be answercd.

A very
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A very singular question might arisc with which the
Court could not possibly deal: supposing that Danicl
had conveyed the right of presentation to Lowten in
trast to sell ; that Lowlen, in execution ol that trust, had
sold simoniacally ; and that Daniel had applied to the
Crown for the presentation forfeited, and could produce
evidence of the simony.

It is clear, that the Court ought by some means to
exclude a question which has no object but to prove si-
mony ; but if the object of the question is to prove pay-
ment of money, though the effect of the answer is to
prove simony, we cannot here exclude it. If a trustce
will not state all that belongs to his dealing with the
trust-property, the cestui que trust is not bound to be-
lieve any part of his statement, amﬁf‘is, therefore, en-
titled to learn from witnesses, not mérely what they may
choose to state, but all that he has a right to know.

This is in truth no more than a bill for an account.
The Defendant has said that he received only 600U/ ;
supposing that he had procceded to state the time at
which he had received it, and other circumstances, and
had then gone on to protect himself” against a discovery
of simony, (for this Court will not require a man to dis-
close that he has been guilty of a great offence, it is his
protection as a party,) he could not be compelled to pro-
duce the deeds, and discover that he bad involved him-
sell’in acts, the consequences of which are penal; but if;
in order to try the tiuth of his statement, which the
Plaintifl’ is never bound to believe, and whether he has
duly accounted for the sum which he received as trustee,
a witness, an attorney, is examined to prove not simony,
but the time, and amount, and circumstances, of pay-
ment, and it happens, that in so proving, he proves
a case of simony, he has no right to objoct to that dis-

closure.
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closure, unless he stands in such a situation that his
client is entitled to object. It is true, that such an ex-
amination brings forward a case of simony, but brings it
forward not as simony, but as a statement of account.

Another consideration here may be this; though in
ordinary cases, to know what has passed, the deeds must
be produced, yet if a man declings to produce the deeds,
as convicting him of simony, I should be glad to know
whether this Court would not receive secondary evi-
dence? It a deed is in the hands of a person who objects
to the production as convicting him of a crime, whether
against a party so objecting, secondary cvidence of the
contents may not be .produced, as in the case of a lost
d&d, is a questien, so far as 1 know, yet undecided.

"y

Is it clear that, in"a casc in which the Defendant says
that he will not disclose the contents of a deed in his
possession, because, i he does, he shall prove himself
guilty of an offence, .thc contents of that decd may not
be proved by information ? If a man chooses to place a
deed in his possession in the same condition as if it were
lost, it is a question, whether the contents ol that deed
may not be proved in the usual inode by which proof is
given of the contents of a lost deed ? .

Can the Cowrt undertake to reform interrogatorics?
How is it to know, that to any individual interrogatory
the witness will not return a pertinent answer ? Or that,
in answer to a question, when the money was paid,
he will specify a time waich tends to prove simony ? Nor
can 1, in conformity to our practice, admit the witness
to state by affidavit, that he will so answer, which would
be authorising evidence to be published as soon as given.
How can the Master settle interrogatories ? For that
purpose he must know what answer the witness wil

give;
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give; and there is no rule of the Court more estab-
lished than this, that evidence shall not be known till
publication has regularly passed.

If the Defendant states, in his answer, that hc cannot
give any information concerning the account, without
giving evidence of his crime, Le canuot be compelled to
give that information; but that will not entitle other
witnesses, who are not in a situation of confidence, to
withhold their evidence.

At the close of the argument judgment was given as
follows : —

Zhe Lorp CHANCELLOR.

The bill, in this case, calls on M Bowten to account
for the produce of some property vested in him, which
lie sold as trustee ; one part of the property was a right
of presentation to an ecclesiastical benefice, agd, with
what propriety I examine not, the bill has charged that
Lowten, in execution of his trust, thonght proper to sell
that benefice to a clergyman who entered into a simo-
niacal contract with him, and the bill, among other
things, seeks information, what mouncy was made in that
transaction. Lowten put in an avswer ; and it having
been for ages a principle of British jurisprudence, and I
hope it will continue so as long as the law continues, that
ro man shall be called on in a court of justice to accuse
himself of an offence, in his answer Lowfcn stated, that
by this sale, which, in some modes of conducting it, he
might lawfully conclude, he procured a sum of 6000Z
It was alleged that the terms of the sale being, that a
part of the purchase-money should be paid at the date of
the bargain, and the rest on putting the incumbent into
posscssion, the contract was simoniacal, forbidden by law

under
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under scvere penalties, no clergyman being capable of
taking possession of his benefice witheut having made
oath that he has cotered into no such contract. Lowten
stating that he received the money, did not state when
he received it, and insisted on the protection of the law,
that being charged wtth the offence of simony, he was
not bound, as he certainly was not, to discover any cir-
cumstance tending to show that he was guilty; not only
not bound to answer any question, the answer to which
would criminate him directly, but not any which, how-
ever remotely connccted with the fact, would have a
tendency to prove him guilty of . simony. On Lowten’s
death, the present Defendant of that name succeeded to
his fortune, and therefore, in some respects, with refer-
en@ to that PTOpgELys became entitled to a similar pro-
tection ; and the 99&‘“ refused to compel him to pro-
duce deeds proving simony. (a) The object of the suit
is an account ; and Lowfen not having stated the time of
payment of the 6000L., the Plaintiff is entitled to examine
“witnesseSto prove that fact; and it is clear that, even if
Lowten had stated the different times of payment of dif-
ferent parts of that sum, and set forth all the circumstances
of the transaction, the Plaintiff would not be bound to
believe him, but might proceed by wituesses to prove his
own case.

There is no doubt, that the privilege which protects a
mgn from criminating himself; does not belong to a wit-
ness whose disclosures may criminate not himself, but
others; if the matter which the witness has to state is
relative to the time of payment, he cannot object to
make the statement, because it may prove that some
other person has been guilty of an offence.  Godfiey,
(who I think acts most properly in struggling as much as
possible against this examination, because it is a difficult

(a) Parkhurst v. Lowten, 1 Mer.391.
task
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task to take on himself to say what professional confi-
dence will or will not allow him to disclose,) having been
professionally concerned in the transactions which this
bill characterises as an offence, when the interrogatories
are exhibited to him, first takes that course which every
one understands to be according to the practice of the
Court. There is a great difference between a party or
witness who objects to criminate himself, and a person
standing in the situation of Godfrey. A party cannot be
called on to criminate himself: it used to be said that a
witness could not be called on to discredit himself; but
there seems something like a departure from that; I mean
that in modern times, the Courts have permitted questions
to show, from transactions not in issue, that the witness is
of impeached character, and therefore not so credle.
I remember the time when that woyld not have been
done. (a) Godfrey stands in a very different situation,
insisting, not that the disclosurc would tend to criminate
himself, but that it would consist of matter of which hg
could obtain a knowledge only by the confidence of his
employer. The privilege which he claims is the privi-
lege, not of the attorney, but of the client, and is found-
cid on this consideration, that there would be no safety
in dealing with mankind, if persons employed in transac-
tions were compelled to state that which they have learned
only by this species of confidence; but the moment con-
fidence ceases, privilege ceascs, and the attorney must
answer as any other witness; and i there are gi-
cumstances in this case to which his testimony maxe'
required without a violation of confidence, Godfrcy can-
not decline answering, because his answer would prove
simony in the late Mr. Lowfen ; for the object of such
an examination is not to prove simony, but to ascertain

(a) The authorities are collect-  adopted is, that to questions tend-
ed in 1 Phillips on Evidence, 289 ing to the degradation of a witness
~294., and the conclusion there an answer cannot be compelled.

how
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how the account is to be taken, and for that purpose .it
is necesshfy to prove the contract under which the
money was paid, and the times and terms of payment.
The object of the examination being legitimate, the wit~
ness, unless in a situation of confidence, must answer,
although he fixes third persons with offences.

On the former occasion, Godfrey put himself on this
issue, that he was not bound to answer any part of the
interrogatories ; his demurrer was overruled ; but a de-
claration was inserted in the order, indicating that, in
overruling it, the Court did not proceed on any ground
limiting the privilege to which the client was entitled in
respect of the confidence reposed by him in Godfrey.
It®these circumstyces the present motion, which has
Been argucd with .great ability, comes before me. I
omit all that has been said on the subject of new inter-
rogatories; the motion seeks a reference to the Master

o settle, the old interrogatories, first, by expunging or
altering so much as requires the witness to state inform-
ation received from persons who, or whose represen-
tatives, are not parties to the cause; secondly, by
expunging any other irrelevant matter.

According to my notion of any principle which I am
to apply to evidence not yet given, I cannot take on my-
self to say in any case, but particularly in this, where the

ty would not produce the instruments, and where he
put them in the same situation as if they were lost, that
no information received from any person, except a party
or the represcntative of a party, can be evidence.

Though not evidence by itself, it may become evidence
by the testimony of another person; and information
may become evidence by reason of the character of the
individual from whom it was received, though neither a
party nor the representative of a party,

You. 1, Q How
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How again éan I say what will be relevant, unless the
question is one to which the answer can by nb possibi-
lity be relevant, neither directly, nor in connection with
other evidence ? It has been argued, that it was soffi-
elbiit for Mr. Lowten to say, he paid the money for the
presentation #t a time natnied, and to refer to his ttie-
morandum book and check on his banker; and the time
and amount of payment being so ascertained, that the
rest bf the interrogatories must be expunged. I know
not whethet such is now the rule of law, but I know
that at one peribd such was not the rule: but supposing
it the rule at law, how am I to apply it as the rule
in equity ? In equity, if the witness thinks that the an-
swer to the interrogatories will criminate him, he de-
murs; and the opinion of the Court is taken; if h® is
privileged by the privilege of his client, he states that,
anid thereon the opinion of the Court must be taken;
bt for the Court or the Master to declare prospec-
tively, in any stage of the interrogatories, that such ang
answer will be given by the witness on his examination
as enables them to say that no answer should be given,
is impossible.  Neither the Court nor the Master can
know what the answer will be before it is given. I can-
not in Chancery pre-suppose the answer, as I might,
sitting in the Court of King’s Bench, after the witness
has proceeded to a certain stage. This part of the ap-
plication, therefore, is impracticable.

Whether interrogatories may be considered an abuse
of the process of the Court, I will not say; but it is clear
that I cannot grant this motion according to its terms.
I cannot direct the Master to settle these interrogatories
upon the principle that no information given by persons
other than persons who, or whose representatives, are
parties, could be evidence; nor in our coutse of pro-
ceeding is it possible for the Master to say, ab anie,

what
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what will be relevant or irrelevant matter. If the object
were tb expunge the whole of the interrogatories re-
quiring an answer as to information, it might be neces-

sary to examine the common form.
. Motion refused with dsts,

¢« His Lordship doth not think fit to make any order
upon the said notice of motion, but doth order, that
the said E. S. Godfrey do pay to the Plaintiffs the costs
of this application, to be taxed, &c.; but the Plaintiffs
are not to file any new interrogatories for the examina-
tion of the said E. S. Godfrey, without the leave of this

Court.”
Reg. Lib. B. 1818, fol. 1565.

Mr. Godfiey, on his examination under the new com-
mission, having again demurred, the Plaintiffs moved,
that copies of such of the interrogatories to which he de-
murred, and of his 'dcmurrer, might be delivered to the
clerks in Court for the parties.

The Attorney-General and Mr. Sidebottom, for the mo-
tion, stated, that the order proposed was in the terms of
the order made on the former demurrer.

@ Sir Arthur Piggott, Mr. Wetherell, and Mr. Spence,
against the motion.

The Lord Chancellor made the order.

The entry in the registrar’s book recites the application
by the Plaintiffs’ stating the last order, ¢ That a com-
mission was issued in Trinity Term last, in pursuance of
the last order, which commission is returned, and now

Q2 remains
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remains with the Plajntiff’ clerk in Court ; that the said
witness having demurred to the interrogatories, the
Plaintiffs are desirous of having €opies of the demurrers,
which they cannot have without the order of this Court,
pullication not having yet passed ; and therefore it was
prayed, that the clerk in Court for the Plaintiffs in this
cause, might deliver over to the two senior six clerks, not
towards the Plaintiffs or Defendants in this cause, the
commission issued in Trinity Term last, for the examina-
tion of the said Mr. E. S. Godfrey, on the part of the
Plaintiffs, with the return thereto ; and that the said two
senior six clerks might open the same, and deliver over
to the clerks in Court, for the parties in this cause, copies
of such of the interrogatories, to which the said E. S.
Godfrey has demurred to answer, and of the demurrer or
demurrers showing the grounds thereof respectively ; and
that the said two six clerks might again seal up the com-
mission, with the return thereto, and re-deliver the same
to the Plaintiffs’ clerk in Court, without publishing the
contents other than delivering copies as aforesaid :
‘Whereupon, &c. his Lordship doth order, that the
clerk in Court for the Plaintiffs in this cause do deliver
over to the two senior six clerks, not towards the Plain-
tiffs or Defendants in this cause, the commission issued
in Trinity Term, for the examination of Mr. E. S. God-
J7ey, on the part of the Plaintiffs, with the return there-
to: and it is ordered, that the two senior six clerks do
open the same, and deliver over to the elerk in Court fog
the Plaintiffs in this cause, copies of the depositions and
demurrers of the witness, E. S. Godfrey ; but such deli-
very is not to be considered as publication.”
Reg. Lib. B. 1818, fol. 1509.

The
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The demurrer of Godfrey was set down to be argued.
Reg. Lib. B. 1818, fol. 1846. (@)

(a) ¢ 26th Feb. 26 Car. 2.
1673—4. A bill charged
the suppression of Sir Charles
Hussey’s will upon all the De-
fendants, and prayed a dis-
covery. Mr. King of Gray’s
Inn demurred, because all his
knowledge came as being
counsel with my Lady Hus-
sey. I overruled it, and or-
dered him to answer, for the
trust of a counsel does not
extend tosuppression of deeds
or wills — Rothwell v. King.”
Lord Nottingham’s MSS.

« 19th November,26 Car.2.
16'74. Between Spencer and
Luttrell. The Plaintiff de-
manded an annuity, and 60007,
arrears, and prayed to set
aside a lease precedgnt for
security of portions already
satisfied, whereof the Defend-
ant was assignee, and that he
might discover satisfaction.
Defendant pleads he knows
nothing of the satisfaction but
as counsel, and demands judg-
ment whether he should dis-
cover. Ordered to answer.”
Lord Nottingham’s MSS.

«7th July, 27 Car.2. 1675.
Between Harvey and Sir Ro-
bert Clayton. The Plaintiff’s
father had mortgaged several
lands in Leicestershire, and
the now Plaintiff exhibited a
bill against the Defendant, to

Q3

discover whose money it was
that was thus secured, and
for whom the Defendant was
intrusted. He, by answer,
says, that he was ready to re-
ceive his principal and inte-
rest, and to give the Plaintiff
a discharge, or to continue it
longer upon payment of in-
terest, if it might be for the
service of the family ; but as
to discovery of the money or
the trust, pleads, that he is a
scrivener, and trusted with
men’s estates, and demands
the judgment of the Court,
whether he shall be obliged
to discover ; which plea was
allowed ; for it was safer for
the Plaintiff to be ignorant of
the trust than to have notice
of it; but it may be a ruin to
the Defendant, in his trade,
to discover it; for no man
hercafter will employ him.
And what if it be the money
of a recusant convict, person
outlawed, &c. shall the debtor
be revenged of his creditor,
and wound him through the
sides of his scrivener ?” Lord
Nottingham’s MSS.

“ Stanhope v. Nott. To a
bill for discovery of deeds,
the Defendant pleaded, that
he knew nothing of them
otherwise than as counsel,
and that he liad them not:

the
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1819.  the Court held, that it was and the party injured left
\wmee’ not sufficient to plcad that he without remedy; the plea,
Panknunst  knew nothing but as counsel, therefore, was overruled per
o without devesting himself of Lord Chancellor, to stand for
Lowrs~."  them, and disclosing to whom an amswer ; but with liberty
he had delivered them; for, toexccpt as to when and to
otherwise, deeds having been whom he had delivered the
played into the hands of a deeds.” Mr. Coz’s MSS.
counsel might be suppressed,
e e
1818.
May 3. BINKS v. LORD ROKEBY.

The purchaser
of an estate,
sold as tithe
free, cannot be
compelled to
take it subject
to tithe on
terms of com-
pensation;
but an estate
of a hundred
and forty
acres being
sold under a
decree, the
particulars
stating ahout
thirty two
acres to be
tithe free, and
no evidence of
exemption
having been
produced on
the reference
of the title, the Master was directed to certify the properamount of compensation.
A purchaser under a decree for sale having accepted, and (on a report of an objec-
tion to the title, for which compensation was ordercd,) returned, possession, must pay
interest on the purchase money, from the time at which he took, or at which a title
was shown under which he might have safely taken, possession, and is entitled to an
allowance for prior, not for subsequent, deterioration of the estate,

ON a reference to inquire, whether a good title could

be made to an cstate of about a hundred and
forty acres, purchased by one Carter at a sale under a
decree (a); by his report, dated the 20th of December
1815, the Master certified, that a good title could be
made, except that the particulars of sale stated about
thirty-two acres of the cstate to be tithe free, whereas no
sufficient evidence had been produced to him of any part
thereof being tithe free.

Sir Samuel Romilly and Mr. Heald now moved, that
the report might be confirmed, and that it might be re-
ferred to the Master to certify what allowance should be
made in respect of that part of the estate described as
tithe free, but not proved to be so.

(a) See Binks v. Lord Rokeby, 2 Madd. 227.
Mr.
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Mr. Bell and Mr. Shadwell, against the motion,

It is now settled by the decision of this Court, in
Ker v. Clobery (a), that the purchaser of an estate de-
scribed as tithe free, cannot be compelled to take it sub-
ject to tithe upon terms of compensation. There is no
principle by which compensation can be ascertained t
the party purchased an exemption from litigation, In
Forteblow v. Shirley, much discussed before your Lord-
ship, it appeared that the estate was subject to the re-
pairs of the chancel of the parish church; the parties
agreed to accept an indemnity, settled by an arbitrator;
but the Court refused to allow interest, holding the pur-
chaser justificd in declining to take possession while the
title was in dispute. It was not necessary to except to
the report, the blemish being apparent on the face of it.

Sir Samucl Romilly in reply.

The reasoning in Ker v. Clobery is inapplicable to this
case. Can the purchaser, acknowledging that he pur-
chased three-fourths, of the estate subject to litigation,
insist that the addition of less than one-fourth not, as it
is described to be, exempt from litigation, entitles him
to renounce the whole contract? He knew that the far
larger part of the estate was liable to tithe.

The Lorp CHANCELLOR.

Where an cstate sold as tithe free is subject to tithe,
the Court will not compel the vendec to perform the
contract on terms of compensation; but here, as I
understand, the estate of about a hundred and forty
acres was described as subject to tithe, except thirty-two
acres. I am of opinion that the principle which pro-

ﬁl) Stiated Sugden’s Law of Vendors, p. 251., where the cases are
collected. .

Q4 tects

1318,
e’
Bruka
v,

Lo, Boxgsy.



224

1818.

Binks
v.
Lp. Rokesy]

July 25.

On the sale of
an estate as
tithe frce, the
uestion whe-
ther tithe free
isnota ques-
tion of title,

CASES IN CHANCERY.

tects the vendee in the former cases, is not applicable to
such a case. (a)

 This Court doth order, that the said Master’s said
report, dated the 20th day of December 1815, be con-
firmed, and that it be referred back to the said Master
to inquire and certify what allowance is fit and proper
to be made to Mr. &. Carter, the purchaser of the said
estate, in respect of that part of the said estate, contain-
ing about thirty-two acres of land, stated to be tithe free,
but in respect of which the said Master, by his said re-
port, certified, that no sufficient evidence had been
produced before him, of any part thereof being tithe
free; and it is ordered, that it be referred to the said
Master to settle the conveyance of the said estate, in

case the parties differ about the same.” &c.
Reg. Lib. A. 1817, fol. 1070.

On this day the Plaintiffs moved that Carer might
on or before the 10th of August next pay into the bank
63341.. 13s., being the amount of the purchase-money of
the estate, after deducting 315L 7s., allowed by way of

(@) Smith v. Lloyd, July
16. 18. 1818.  On an appli-
cation for a reference to the
Master to certify whether a
good title could be made to
an estate sold, and whether
it was subject to tithe, the
Lord Chancellor observed,
that whether an estate is free
from, or subject to, tithe, isno
question of title ; when a ven-

good title, and that the estate is
tithefree,the question whether
tithe frec is not a question of
title ; but a question, whether
the estate held by a good title
is held free from tithe : if the
purchasc were of lands and of
tithes, then the matter of tithe
would be matter of title ; but
in a purchase of lands free
from tithe, the tithe is not

dor, represents that he has a matter of title, but of fact.

compensation
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compensation for the tithes of thirty-two acres, and also
1804.. 6s., the amount of interest from the 81st Novem-
ber 1812 to the 10th of August 1818.

Sir Samuel Romilly and Mr. Heald, for the motion,
insisted on possession taken by the purchaser.

Mr. Hart and Mr. Shadwell opposed the motion, on
the ground that the purchaser had taken possession sub-
Ject to inquiry into the title, and had abandoned it
on the Master’s report that the whole estate was liable
to tithe ; and they claimed a deduction for deterioration
of the estate since the purchaser quitted possession.

.

The Lorp CHANCELLOR.

There scems little reason to doubt that the vendor
will eventually obtain both a compensation for a sup-
posed liability of part of this estate to tithe, and also the
advantage of the fact that it is not liable. 1 mention
that for the sake of the observation, that if this had been
a case in which the greater part of the lands sold had
been subject to tithe, I should not have followed the
doctrine that the purchaser of an estate described as
exempt from tithe, shall be compelled to take it sub-
ject to tithe; but here only a small part was de-
scribed as exempt; and the fourth condition of sale
expressly stipulates, that errors in description shall not
vitiate the sale. I was, thercfore, of opinion, that the
purchaser must accept the estate.

‘With regard to possession, the purchaser was not to
take possession till he had paid the purchase-money, and
that condition of payment could not be performed unlecs,
prior to the time appointed for giving possession, the
vendor could show a title under which the purchaser

would
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would be safe in taking possession and paying his pur-
chase-money. The case therefore requires, that it should
be ascertained when a good title could be made; for,
without that, the purchaser was not bound to take pos-
session. That might raise another question ; whether,
by taking possession which he was not bound to take, he
waived objections to the contract. If he ultimately ob-
tains a title, he must be considered, by relation, as in
possession, under that title, from the time at which he
took possession, and from that time must be understood
to say, that if he could hercafter have a title made to
him, he was to be considered as in possession, and
must receive the rents and profits, and account for in-
terest on the purchase-moncey. But the fact of possession
must be investigated ; and it is for those who scll, under-
taking that the purchaser might have possession at
Candlemas, to show that they were in a condition then
to give possession. In that casc he must pay interest
from the time at which he took possession, and even for
the time during which e retarned the possession.

The purchaser must pay into Court the purchase-
money, and the Master must inquire when he took pos-
session; or if he did not take possession, when it ap-
peared by the abstract that he had a title, in respect of
which he might take possession; and I reserve the con-
sideration of interest till the report. Those inquiries
will go far towards determining what is to be done in
respect of deterioration.  For, as to deterioration after
he took possession, or after there was a title under which
he might take posscssion, the purchaser cannot have an
allowance in respect of that ; but for deterioration before
he took possession, or before ihere was a title under
which he could take possession, he is entitled to an al-
lowance. I therefore reserve also the consideration of al-
lowance for deterioration till after the report.

¢ His
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« His Lordship doth order, that R. Cartcr, the pur~
chaser of the premises in the said Master’s report men-
tioned, do, on or before the 18th day of August next,
pay the sum of 6334/. 13s.” into the bank in the name of
the accountant-general, to be laid out, &c.; and it is
ordered, that it be referred to the said Master to inquire
and state to the Court, whethey the said R. Carter ever
took possession of the estates and premises so purchased
by him, and if he did, when he so took possession ; and,
in case the said Master shall find that he did not, then he
is to inquire and state to the Court, when he might have
taken such possession, it appearing that a good title
could be made. And his Lordship doth reserve the con-
sideration as to the question of intercst upon the said
purchase-moncy, and also as te any sum which ought or
ought not to be allowed in respect of any deterioration
of the said premiscs, until after the said Master shall have
made his report; and, upon payment of the said sum of
63341, 13s. into the bank as aforesaid, it is ordered, that
the said . Carter be let into possession of the said pur-
chased premises, in casc it shall appear he is not already
in possession thereof, and into the receipt of the rents
and profits thercof, from Midsummer-day last ; and the
said bank-annuities, hercinbefore directed to be purchas-
cd, are not to be transferred or disposed of without no-
tice to the said . Carter, the purchaser.

Reg. Lib. A. 1817, fol. 1668.
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years from 1809, carried on under the firm of the Pen
Van Coal Company, in July 1812, it was agreed that the
Plaintiff should be no longer interested therein, and that
Jones should pay to him an annaal rent of 400Z ; and in
May 1814, the Plaintiff agreed to let his interest in the
colliery, during the rcimuinder of the term, to Jones and
Hopkin Perkins, for a like rent; that the Plaintiff had
not retained any interest in the business since July 1812;
and in March or April 1812, the Plaintiff, having
reason to think that Jomes had accepted bills in the
name of the partnership for his own use, sent to Hom-
JSray, Moggridge, and Co., the bankers employed by the
partnership, a written notice not to discount or pay any
bills or drafts of Jones on account of the Pen Van Coal
Company ; that in October 1813, the partnership of
Homfray, Moggridge, and Co. was dissolved, and the
Defendants, who were partners therein, succeeded to the
shares of the retiring partners.

The bill farther stated, that in January 1815, a de-
mand was made by the Defendants against the Plaintiff,
in the character of a partner in the Pen Van Coal Com-
pany, for the payment of certain bills of exchange
alleged to have been drawn or indorsed by Jones in
the name of the Pen Vun Coal Company, in June, July,
and August, 1814 ; and in March following, the Defend-
ants brought an action against the Plaintiff’ and the
partners in the Pen Van Coal Company, and obtained
Jjudgment.

'The bill, alleging that the bills were not drawn or
indorsed for any purposes relating to the Company, but
for the private advantage of Jones, and that the Defend-
ants, when they discounted the bills, knew that they
werc not for the use of the Company, and that the
Plaintiff was no longer a partner, charged, that by a

letter
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letter in the custody of the Defendants, of the 28d
March 1812, which reached the hands of William Fo-
thergill, who then was, and still continued, the chief
clerk of Homfray, Moggridge, and Co. and of the De-
fendants, the Plaintiff gave notice to Homfray, Mog-
gridge, and Co. that he would not be responsible for any
bills drawn or accepted by Jones in the name of the Pen
Van Coal Company; and that the Plaintiff, though resi-
dent within four miles of the town of Newport, where
the business of the Defendants is carried on, never re-
ceived any intimation of the bills till Marck 1815, Jones
having become bankrupt in October 1814.

The bill prayed an injunction against issuing execu-
tion upon the judgment obtained, or commencing or
prosecuting any action or other proceedings at law
against the Plaintiff’ upon the judgment, or upon any of
the bills drawn or indorsed by Jones in the name of the
Pen Van Coal Company, and that they might be decreed
to deliver up the bills to the Plaintiff, or otherwise to
indemnify him against all actions and demands upon
them.

The answer stated, that the Defendant, Forman, was
not a partner in the former firm of Homfray, Moggridge,
and Co.; denied knowledge or belief that the Plaintiff
had retired from the Pen Van Coal Company in July
1814 ; stated, that a demand of the amount of the bills
from the Plaintiff was made in November and December
1815, and an action commenced by the Defendants in
March 1816 ; denied knowledge or belief in themselves
or W. Fothergill that the bills werc drawn or indorsed
for any purposes unconnected with the Coal Company;
the Defendants having been informed by Jones, and be-
lieving that they were drawn for the purposes of the

Company,
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Company, and that all the moncy advanced on them was
applied for those purposes.

The answer also denied, that, at the time of discount-
ing the bills, thc Defendants had notice that the Plain-
tiff had retired from the partnership; admitted letters
reccived by William Fothergill from the Plaintiff in
April 1812, requesting that Homfray, Moggridge, and
Co. would ncither pay nor discount any bills on account
of the Pen Van Coal Company, without previous advice
to him; but stated, that the Defendants were first in-
formed of such letters in January or February 1815;
and that about Clristmas 1812, Jones assured William
Fothergill, that he had remonstrated with the Plaintiff
on the subject of the notice, and had satisfied him that
the Pen Van Coal Company could not go on without
discounts, and that the Plaintifl’ had authorised him to
communicate that to William Fothergill.

The Plaintiff now showed cause acainst dissolving the
©ds 5
injunction which had been obtained for want of answer.

The Solicitor-General and Mr. Wilbraham, in support
of the injunction.

On the merits, the Defendants are not entitled to re-
cover from the Plaintiff the amount of bills of exchange
accepted in the partnership name, by a person with whom
he had ceased to be a partner, and after express notice
to the Defendants, that the Plaintiff would not be respon-
sible for such bills. Lord Galloway v. Mathew. (a)

The judgment at law was rccovered by default; the
action having been commenced in Marck 1815, the
judgment was signed in the same month. However re-

(@) 10 East, 264.
luctant
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luctant a court of equity may be to interfere after a ver-
dict, yet, where the justice of the case is clear, and the
merits have not been examined at law, nor submitted to
the opinion of a jury, relicf will not be denied. 4On that
point, the dicta of Sir Joseph Jekyll, in the Countess gf
Gainsborough v. Gifford (a), are express.

Sir Samuel Romilly and Mr. Treslove, against the mo-
tion.

Where a party has no defence to an action on a bill
of exchange, except from circumstances in the know-
ledge of the Plaintiff’ at law, this Court will not enter-
tain a bill for discovery after judgment. In Manning v.
Mestaery in which Lord Lldon and Sirv Samucl Romilly
were counsel, (precisely anzlogous to the present case,)
the Plaintifl' in cquity alleged, that circumstances in the
knowlege of the Defendant in cquity wounld have afforded
a defence ; but Lord Thurlow decided that there having
been judgment at law, this Court would not interfere.
If the judgment in this case were by default, of which no
evidence is produced, it would still be most mischievous,
aud contrary to the practice, to permit the Defendant to
obtain an examination on interrogatories in this Court.

It is, at least, extremely doubtful whether at law a
partner can protect himself, as this Plaintiff sceks,
against liability on the securities in the partnership name.

The Lorp CHANCELLOR.

This is a case of great importance to the practice of
the Court. It is stated that here is an accidental and
unfortunate judgment by default; but that judgment was
suffered by default is shown in such a way that I cannot

(a) 2 P. W. 124,
take
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take much notice of it. No circumstances are confessed
in the answer, or in any way cstablished, from which it
can be collected that the judgment was not deliberate.
If a Deﬁendant has a good legal defence, but the matter
has not been tried at law, it becomes a very serious
question, whether a party, who, bcing competent, does
not choose to defend himselfat law, can come iuto equity,
and change the jurisdiction. Consider the effect of that:
he might not have succecded in his defence at law ; but,
by coming into equity, he secures so much additional
time.

The case of the Countess of Gainsborough v. Gifford (a)
proves nothing, except from the dicta of Sir Joseph Jekyll s
because the party who brought the action for the price
of the shares, not having deducted from the sum which
the Countess was to pay, the moncey for which he had
sold them, it was clear that she was intitled to be relieved
from so much of the amount which he had recovered at
law.

Sir Joseph Jelyll says, — < I agrec the Court ought to
be very tender how they help any Defendant after a trial
at law, in a matter where such Defendant had an oppor-
tunity to defend himself. But still such cases there are,
in which equity will rclieve after a verdict, in a matter
where the Defendant at law might properly have de-
fended himself: as, if the Plaintiff at law recovers a debt
against the Defendant, and the Defendant afterwards
finds a receipt, under the Plaintiff’s own hand, for the very
money in question. Here the Plaintiff' recovered a ver-
dict against conscience, and though the receipt were inthe
Defendant’s own custody, yet he not being then apprised
of it, seems entitled to the aid of equity, it being against
conscience that the Plaintift’ should be twice paid the

(e) 2 P W.424.
same
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same debt; so if the Plaintiff’s own book appeared to
be crossed, and the money paid before the action
brought.” (a)

Sir Joscph Jekyll here takes, as a circumstagce, that
the Defendant at law was not apprised that he had such
a receipt in his custody; even if given to himself, he
might not be apprised that it was in his custody, but he
must have known that it had been given; and then the
question would have been, whether he should not have
filed a bill praying an injunction till discovery, and then
have gone to law? That would have been so, unless the
Defendant at law was not himself the person who paid
the money, but represented some one by whom it was
paid ; in which case the fact would not be in his own
knowledge. (%)

1 have some recollection, and may find a note, of
Manning v. Mestaer. Lord Thurlow was very te-
nacious of the doctrine, that a party who had an oppor-
tunity of trial at law} and would not avail himself of it,
could not come here. If the Court would allow that in
any case, at least the case should be extremely clear.
Wherc a question depends on papers the existence of
which the Defendant at law knew, and by which he
might have explained the fact, that perhaps is not so
clear a case, that the Court will interfere.

(e) 2 P. W. 425.

(8)  Desborough v. Adlard,
February 24. 26 Car. 2.
1673. The Plaintiff exhibited
a bill to be relieved against a
verdict and judgment at law,
obtained against him upon a

You. IL.

plea of n’ungs exor. which
was dismissed, because this
plea must needs be contrary
to his own knowledge.”—
Lord Nottingham's MSS.

R The

233
1818.

ProTHEROE
v.
Fornan,



284

1818.
)
ProTHEROE
v,
Fonman.
1819,
May 2¢.

May 24.

Injunction to
stay execu-
tion, or sale
under cxecu-
tion; when
granted.

CASES IN CHANCERY.

The case having been ngain mentioned, the Lord
Chancellor intimated that he remained of opinion that
the question was legal; that the Plaintiff had shown
no title to reliel in equity, and that he could not have

sticceeded at law.

The Lorp CHANCELLOR.

I have read the papers again, and my decided opinion
is, that the injunction must be dissolved.

Injunction dissolved. (@)

Reg. Lib. B. 1818, fol. 1164.

(a) See Snowball v. Vicaris,
Bunb. 175. Hankey v. Ver-
non, 2 Cox, 12. Chennel v.
Churchman, 3 Bro.C.C. 16 n.
Withal v. Liley, Forr. 4.
Kensington v. White, 3 Price,
169. Whitmore v. Thornton,
3 Price, 231. Field v. Beau-
mont, ante, vol. 1. 204. “In
Rowe v. Wood, Michaelmas
1816, the Lord Chancellor
said, In gencral an injunction
is never granted to stay cxe-
cution, except for want of
appearance or answer; the
partics ought to have applied
sooner, and it would be ex-
tremely mischievous to grant
the writ in favour of persons
who have lain by so long.
An injunction is not granted
to stay the sheriff from sell-
ing property taken under an
execution, unless it had been

previously obtained against
the Defendant to stay exe-
cution ; and the sheriff thus
enjoined must sell under sub-
sequent exccutions, unless
the Plaintiff will indemnify
him. In a special case, an
injunction to stay execution
has becen obtained on affida-
vit, as where a warrant of at-
torney had been obtained by
fraud.

Mr. Bell mentioned a case
of Mootham v. Waskett, in
which a warrant of attorncy
having been fraudulently ob-
tained, exccution was stayed
by injunction.” TFrom Mr.
Merivale’'s Notes; and sce
2 Maddock, Principles and
Practice of Chancery, 131.
182. Lord Courtency v. God-
schall, 9 Ves. 473.  Annesley
v. Rookes, 3 Mer. 226. n.
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THE bill stated, that by a lease of the 1sf of Junme
1768, Lady Stourton demised to C. Haddock, her
executors, &c., an estate in the county of Lancaster, for
ninety-nine years, if Jokn Aspinal of Darwen, then aged
sixty years, William Aspinal of Blackburn, then aged
cighteen years, and Jokn Aspinal of Salenbury, then aged
fifty years, or any of them, should so long live, subject
to a yearly rent of 1Z. ; that the term became vested, on
the 3d of November 1784, in Flenry Brown, and, after
his death, in Marck 1815, in the Plaintiffs; the rever-
sion, subject to the term, being vested in George Petre,
the Defendant; that Jokn Aspinal of Darwen died in
1785, and John Aspinal of Salenbury, in 1782, and
William Aspinal was, at the Spring assizes for the county
of Lancaster, in 1787, convicted of stealing, and sentenced
to transportation for fourtcen years, and was accordingly
transported to New South Wales, and had ever since been
resident in that colony ; that in 1795, J. Harper, recei-
ver of the rents of the late Lord Petre, in whom the re-
version of the premises was then vested, represented to
Henry Brown that, by the statute 19 Car. 2. c¢. 6. Lord
Petre was entitled to the possession of the estate, Wlliam
Aspinal not having becn in Lingland for many years, and
that Brown would be dispossessed, unless he agreed to
pay to Lord Petre twenty guincas a-ycar ; that Brown,
being ignorant of the law, and not having any cvidence
that William Aspinal was then living, paid twenty gui-
neas a-year for the premises, during about ten years,
when Harper insisted that he should pay forty guineas
a-year; and Brown, not being able to prove the life of
William Aspinal, paid one half year’s rent at that rate;
but finding then that IWilliam Aspinal was alive, refused
to make any further payments : that it appeared by the
R 2 register
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register kept at the office of the Secretary of State, that,
at the last muster, made in August 1806, William Aspi-
nal was living in New South Wales, as a free British set-
tler, and, from the statement of persons arrived from that
place, that he continued living in 1308.

The bill then stated correspondence between the soli-
citors of the partics, containing various proposals for as-
certaining the sum to be paid by Brown, on account of
rent of the premises, since Mickaclmas 1805, (the De-
fendant claiming 401 per annum, to 1810, and, from that
time, 791. 10s. per annum,) but without cffecting any con-
clusive arrangement.

The bill, alleging the death of Henry Brown, in 1815,
that the Plaintiffs were his administrators with the will
annexcd, and that it appeared, by a certificate of persons
resident in New South Wales, dated the 13th of Maick
1816, that William Aspinal was then alive, prayed an
account of the sums of money which the Defendant, or
any person by his order, &c. had ‘reccived from Henry
Brown, on account of rents of the premises by virtue of
the lcasc, and that he might be decreed to pay what
should appear due, and that the Plaintiffs might be de-
clared entitled to remain in quict and peaccable posses-
sion of the premises, at the rent specified in the lease, for
the residue of the term, if William Aspinal should so long
live, and that the Plaintifls might have a commission or
commissions for the cxamination of witnesses in New
South Wales. and "elsewhere, beyond the seas, to prove,
that the William Aspinal who was living in New South
Wales is still living, and that he is the /Villiam Aspinal
named in the lease.

The Defendant, by his answer, insisted, that therc was
no regular authenticated document to prove, that the
Williamn
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William Aspinal living in New South Wales is the nomi-
nee in the lease; and that under the statute 19 Car. 2.
c. 6. he was entitled to the possession of the premises,
and claimed the like benefit at the hearing of the cause,
as if he had plcaded the statute in bar.

Sir Samucl Romilly and Mr. Dowdeswell having, on a
former day, in behalf of the Plaintiff, moved for a com-
mission to examine witnesses, on affidavits of the identity
of the nominee in the lease, and Filliam Aspinal resi-
dent in New South Wales, the Lord Chancellor now gave
Jjudgment.

The Lorp CHANCELLOR.

On this application, the question is, whether a commis-
sion should be issued for the examinationofwitnessesto as-
certain, whether a person who was some years ago trans-
ported to New South Wales, and lately living there, is still
alive, and if the commission should be issued, on what
terms? That a commission must be issued, it is impossible
to doubt. The statute () declares, that if persons for
whosc lives estates have been granted, shall remain be-
yond the seas, or elsewhere absent themselves in this
realm, by the space of seven years together, and no suf-
ficient proof be made of their lives, in any action com-
menced for recovery of such tencments by the lessors or
reversioners, they shall be accounted dead, and the
judge shall direct the jury to give their verdict accor-
dingly. It scems to me, that both at"law and in equity,
where it is necessary to produce sufficient proof, that the
cestui que vie is alive, the party would be entitled to ob-
tain that proof by the means open to every other De-
fendant, and in course by a commission for the exa-
mination of witnesses. The statute also provides (b), that

(a) 19 Car, 2. ¢c. 6.5, 2, (6) Sect. 4. 5.
R3 if
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if there is an eviction of the tencment by virtue of the
act, and it afterwards appears in proof, that the cestus
que vie was living at the time of the eviction, the persons
entitled to the estate, while his life subsists, may, by the
means prescribed, recover the profits of the land during
theirdispossession; and that, whether theaction is brought
during the life of the cestui que vic, or after his death.

This case presents the peculiarity that, at a particular
period, when the parties differed on the fact, whether
Aspinal was living or dead, they came to an agrecment by
which the rent was raised from twenty shillings to twen-
ty guinecas, and, at a subsequent period, from twenty
guineas to 42/ 1f the cestui que vie is alive, in justice,
the estate ought to have been held at the rent reserved ;
but a difficulty in recovering the amount paid beyond
that rent will be created by the dispute whether he was
living ; and it seems fair that the Plaintiffshould continue
to pay the 424 per annnm (not 790. 10s.) which he has
been accustomed to pay, without prejndice to the ques-
tion, whether he should not be relieved against so much
of the payment as is additional to the rent reserved. On
that point the question will be, whether it can be recover-
cd as paid by mistake; it may be represented to have
been paid by agreement, under a doubt whether the ces-
tui que vie was alive or dead.

« His Lordship doth order, that the Pla