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[Mpeaucnosie.

B pameil auteparypb mo cux®b mopb HBTH chnenianbHOM
MoHorpadin, xoropas zasaja OB CHCTEMATHUECKoe I3JIORmelie
TOJUTHYECKaro y4eHid, cojepxamarocs Bb ,IlpaBab BoJax Mo-
HapmeH“, uw uszcabrosana OH "BOOPOCH O BIIAHIKM HA HEro
IIKONH ecTeCcTBEHHAro mnpaBa. Memny tbme ,[Ipasga Boam
MOHApIIEN“ Taxo¥ wMoHorpadim sacaymuBaerThb. ComepskaHie
esd He MCYEPUHBaeTcd CIemialbHON TeMo# 0 mpecTodoRacabIim
i 00HMMAaerh PAND OCHOBHHXB BOINPOCOBL IOPUAMYECKOM KOH-
CTPYKIIM MOHAPXMIECKAr0 a0CONDTA3MA, TAKH UTO IpOM3BeIe-
mie Oeopara IlporomoBwda MOMEHO OHTH IPUSHAHO €CIH HE
»KPATKOR SHIIMKIONemiell rocynapCTBeHHAr0O IIpaBa“, Kax® ero
Bemnuadd B. 0. Kmowesckiit, To Bo BCAKOME caydah nyGIu4yHO-
JPAaBOBHMD TPAKTaTOMB OOLIAro XapaKrepa, CTPeMHBIINMOCS
ggnsecm OPUINYECKYI0 HIEOJOril II0AB TOCYNAPCTBeHHEIH
crpoit m yopabaeHie Poccim BB sioxy Iletpa Bemwmraro. Or-
eyTcTBie cnemiaxbHOR MoHOrpagin 0 TAKOMD IOJUTHKO-IPABO- 4
BOMB TpaKraTh cOCTaBIsAeTh NOCANHHM Npo6bat BEP Hamiel
HCTOPHKO-OPHIMIecKod auTeparyps. Bocmonmenie sroro mpo-
62 TpeNCTABIANOCh MHB BECHMA KETATENLEHMB. PasHHA
IpYyTid o4epeNHHS 32HATIA BCE OTBIGKAJIH MEHA OTH JABHO Ha-
vbuergol# TemMH. Beaboersie sroro & pbmumas OEPENOKHATD
paspaboTKy NOCTABIEHHATO' MHOK BOIpOC& HA CBOWXD YIEHH-
KoBb. OB 5Tol 1mhiabk A IpeldoRHIL H3CTBOOBaHie comep-
SKaHIA ¥ HMCTOYHWKOBD ,lIpaBmm Boxw MoHapmmeR“ BB kadecTBH
KOHKYPCHO#: TeMH IJs CTyIeHYeckaro COYMHEHiS HA Menamb
BDb IOprercroM® ymumBepcurerh. Ilpm sroM® a Hamgbamcs, 9To
cpenu paboTh, KOTOPHS OYyAYTH NpeINCcTaBleHH, HallleTcd Takas,
KOTOpasd BHHUNETH 3a TpeaBiIH YyYeHWYECKaro yIpamHeHIA I
NOCTHTHETH YPOBHA HaywHaro wuscrbiosamia. Kb cuacrh®
HalesmIs MoU onpaBjarmes. CoguHeHie, IIPEACTABICHHOE Ha



sagagayl Temy ['. JI. I'ypBuuemd, 6BUIO yIOCTOEHO II0 MOEMY
orsuBy IOpumumdeckuMb PakyIbTeTOMB HE TOJBKO 30JOTOH Me-
Jany, HO # HANeuaTaHid Bb YIeHHXD Samuckaxd IOppeBokaro
YHUBEPCUTETA.

Ilpennmaraemoe HEHDB BHMMAaHID JHTATENEY, COTHHEHIE BTO
IaeTh BIEPBHE Bb HAIUEH JuTepaTypd CHCTEMATHIECKOE HBJIO0-
scemie mosmHTHdeckaro yduenia ,IIpaBOH BOJHM MOHApIIeH® M
nacabaoBagie Boupoca 00b €ro 3alalH0o-eBPONEHCKIXD HCTOTHM-
kax®s. Kb wucay nocabiHHXb OTHECEHH OCHOBHHE TPaKTaTH
TpexX® KOpI(eeBDd NIKOIH ecTecTBeHHaro mpasa BB XVII cro-
arkrin, — Tyro Ipouist, Oomur I'o66ca 11 Camyuna IIydennopda,
— Biisgie KOTOPHXD Ha ,[IpaBay BoJKM MOHAPHIEH“ Ipexrola-
PATOCH U3/1aBHA, & TaKKe COOPHUKD IOPHUIMUECKUXD AUCCEPTAIii
M3BBCTHATO IPOTECTAHTCKAr0 0C0TOCIOBA I. . Bynnea, HenaBHO
ormbuepruit A. C. Jlaumo-/lagmieBckuMd BB KagecTBB Bbpo-
ATHAr0 HCTOYHNKA, OTKyma Oeodars IIpoxkonoBHYD dYEPIAND
MHCIH JJS CBOEro IyOGAMYHONPABOBOIO TPAKTATA.

Comepsamie mnoguTHYeckaro ydemia ,llpaBim Boam Mo-
gapmen wusmomeno I. . I'ypBudeMB O0OCTOATENBHO H BB
crpottHORt cmeremb. Bonpoch 00Bb ero samaJHO-€BPOUEHCKUXD
HCTOTHUKAXD PaspaloTaR’s Kak® CO CTOPUHH 00ILATO0, HIEHHArO
X MeToHoJOormueckaro, ormomenis Oeodanma [[pokomoBHYa Kb
mKoaB ecTecTBEHHArO IIpaBa, TAKB ¥ CO CTOPOHH TYACTHArO
3aMMCTBOBAHIA OTIBIBHHXD TOJIUTUKO-DPUAAYECKUXD BINIsI-
IOBD U IIOJOJKeHIH. |

Canralo HYSRHHMD 00paTHTH 0c000€ BEHMAaHIe YHTATENA
Ha BHBOJH aBTOpPa OpepIaraeMaro usCIBIOBaHIA IO BOHPOCY
06p orHOmeHIm Oecodarna IIpoxomoBuua KB I'066cy. ABTOPD
JI0Ka33J'h BIIOJEDB, o MoeMy MEbBHiL, yébaureapHo, 9ro Oeo-
¢anDb [IpoKOmOBMYT OCTANCA YYMIHMD CTPOr0 DPaliOHAJMCTH-
geckoMy yyeHilo I'o66ca 00® o6mecrBeEHOMD xoropopb. Me-
XOos U3Bb HJTOr0 OCHOBAHIA, aBTOPTL COBEPIIEHHO OTPUIAETH
sapMcrBoBaHie IlpoxomoBmuemsd y I'o66ca OTABILHHXL dYacT-
HHXD IOJOJKEHIH, OTPHIaeTd CTOIH YIOPHO, UTO Jae BB THXb
CIy9adax’h, TTB CaMB BHIUTH CXOMCTBO, BCE e OTHCKHBAETH
Ipyrie, KOCBEHHHE HCTOYHUKH ¥ INPENOOJaraerb OKOJbHEE
oyt Biaigmia. MeB nymaercs, uTo aBTOPD BB JAHHOMD CIY-
9a’h rpbmuTe usnUNIHEN IPAMONMHENHOCTEI0 cyskmeHid. Mpeit-
HOE pacxXosJieHie Bh NPUHOUIAXD ¥ MeTond He Bcerla MCKIO-
9aeTh BO3MOMHOCTL IPAMOTO 3aMMCTBOBAHIA JAaCTHHXB IOJO-
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smeHik. Taxas BOSMOMHOCTH OTHOIbL He MCKIOYEHa IS JUIE,
He NPOHMKHYTHXDH CTPOrof mOCIBIOBATEIBHOCTHI0 EIHHAI0
¢rmocoeraro HampaBiaeHid, ThM® OGoxbe IiA IHIB, BOOOIIE
He IUCIUIIHEMPOBAHHHXD BB TEOPETHIECKOMD OTHOIIGHIM M
CKIOHHHXB Kb TIOBEPXHOCTHOMY BSKIeKTH3aMy. HadeTamxoMsb
nocrbAEATO THIA KaKb Pash M Abiserca Oeodams Ilpowrono-
BUYD Bb ,llpaBmb Boxm Momapme#“. IIOBepXHOCTHOCTL €I'0
SKJIEKTH3Ma JI0CTATOYHO OGHADYKEHa aBTOPOME IO BOUPOCY O
COUYEeTAHIM MOTOBOPHATO M TEOKPATUIECKATO OGOCHOBAHIA BIACTH.
ToTh $ke IOBEPXHOCTHEIM BEIEKTHSME HM'BI'B, OYEBUAHO, MBCTO
I T0 IpyruMB BompocaMb. IlocraBuBE ce6b onperbieHHOE
samanie, IIpokonoBuu® 1H1a ero pbmeHia Opald cBoe JOGPO IIO-
BCIOAy, I'Th ero HaxXooulIs, 6paxs ero # y I'o66ca, XoTd H
0CTaBaJICA HPHHENUOIATEHO TYMIHMD €ro panioHATHCTHIecKOl
Teopin, KoTOpo# HeCOMHBHHO HE ITOHHMAa'b.

He cormamasch ¢b BHBOIAMH aBTOPA II0 BOIpPOCY 0GB
oTHomeHin Oeodama IlpoxomoBuua Kb I'066cy, A Bee ke He
HAJOKHID Ha HUAXD BIACTHOM pemarroperoit pyxm. (O6mas
ocHOBaTenbHOCTh pabote I'. JI. I'ypBu4a HaeTh €My BB MOUXD
I7a33Xh TPaBO HA HENPUKOCHOBEHHOCTH (JOPMYIAPOBAHHHXE
AMD nomoskemitt. IIpoTHBH HUXB MOKHO BO3paXATh, HO HXD
He cirbmoBalo, I0 MOeMYy MHDBHID, U3MBHATH.

IIpog. 6. Tapamoncrii,







YaeTs I-ag.

CucremaTHueckoe M3nomeHie cogepmawaroca Bb ,Mlpasat
BOJM MOHApLIEH” NMOAMTUYECKAro ) yuewis.

»11paBJa BOJH MOHADINEH® €CcTh NOAUTHYECKIH TpaRTaTh,
HallMCAHHHE II0 YaCTHOMY HIOBOJY, — BB 3alllUTy H3JAHFAIO
IlerpoM® BeaumknM® BB 1722 rogy ,YcraBa O IpecTONOHAcTH-
ain“. B cooTBbBTETBIN ¢b crenianbHOM WBIBID BTOIO IpousBe-
IeHiA, colepwmAIIAACA Bb HEMBb NOIHTHYIECKAS MOKTPHHA He
n3aokeHa cucreMarvdeckd. OTOBABHHESA e NONOMKEHIA pas-
POSHEHHO NIPHUBOLATCA BB JOKRA3aTEIHBCTBO OCHOBHOTG Te3HCa
TpaKTaTa, — IpaBa MOHADXA HA 3aBBUIATENLHOE pACIIOpAKeHie
npecrogoM®. IlosToMy npu uepenagd comepmramiarocs Bb
H»LIpaBIB® TMOMMTIIECKATO YYEHIA BCTRETH 3a73aua CBECTH BB
ATH TOJOMEHIA Bh OJHO Irbioe, PyKOBOZCTBYsICH onpenbiaentoil,
HeNaHHOH BB CaMOMD TparTard cucTeMmoil.

[IpuHATad HAMH CHCTEMA M3JO0KEHis cBOIHUTCA BRpATIS KD
cbayouieMy. Mm BaymmaeMd c¢b yueHis Ilporomosmua o Bep-
XOBHOM BJIACTH, KaKDb OCHOBHOTO IId BCAKOI TOINTHYeCKOH
NOKTPUEEL BooOIIe W abCOMIOTHCTCKOM BB ocobeHnncri. IlpmaHa-

1) TepMHED ,HOXATAIECKIA™ Mpl yHoTpedaseMTD 8IBCh, KOHEYHO, BB
IIAPOKOMD ero CMHICID, T. e. IOHEMAEMSs IOAD , NOJATHYECKAMD yIeHieMBb“
BooGme yderie o rocymapcrshs. Bb Gonbe cuenmiaibHOMB eMBICITS NOOE ,,10-
AATHKON“ HDOHAMAKTDL y4eHie 0 HOCTHRXEHIM oupenbIeHHBIXB I'OCYXAPCTBEH-
HHIXB Ibaed, ¢p. Jellinek, Allgemeine Staatslehre 1905 r. 17/19, m ,noum-
TAYECKIN 3IeMEHTHY KaKOro-Im00 ydemnis NPOTUBOUOCTABINITE KAKD ,J0rMa-
THYeCKOMY® €ro saeMeHTy (T. e. WPALHIECKOMY), TAKEH M YHCTO TeOperHde-
ckoMy ($pmmocofieronmy). Cp. Rehm, Geschichte der Staatsrechtswissenschaft,
1896, cTp. 1. - '
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mie cyBepeHHOII BIacTH HEOIPAHHYEHHOI I cwbieHie cyBepe-
HIITeTa FOCYIAPCTBA ¢b CYBEPEHHTETOMD OpraHa Jalrd IIpod:
BYI0 6a3y I aGCOMIOTHCTCKOIT KOR eI ). 3arbMb MB ODI-
BOIUMD yueHie Qeodana o cyGHEKTaXDh BEPXOBHOM BIACTH, T. ¢
dopMax®d TOCYAapPCTBEHHATO YCIPOICTBA; KARD yBIANMD
[IpoKOIIOBHYS He BmOJHD mocabaoBaTeJbHO NIPHUSHAETH CyLUE-
CTBOBaHIe CMBIMAHHAHXD (POPMB ['OCYHAPCTBEHHATO YCTPOIICTBE
II JOIYCKAETDH BOBMOSKRHOCTb JOrOBOPHAI'0 OTPAHMIEHIA BIACTH
MOHApXA. Sa ydeHieMb O Cy0BeKTaxX® BEPXOBHOIl BIACTH IX(
nyxy reopin IIporoTOBHYA JTOTHYECKH CIBIyers BONPOC® OGT
OCHOBAHIAXH 8TOl BIacTH. Oeodadb He 3aTParuBaeTb BOIPOCH
0 T[POHCXOMKIEHII ¥ OCHOBAHIAXDH TOCYHAPCTBA M BIACTIH
KaKD TAKOBHXD (UCKIDYeHie COCTABIAETH TONBRO 0G0OCHOBAHIE
~ CBOICTBD CcyBepeHHON BracTii Ha CBAMEHHOMB Mucanin), @
¢TaBHTD €Yo IAmb in concreto BB NpUMBHEHIE Kb OTABIBHEIME
¢dopMaMB rocyIapeTBeHHAT0 ycrpo#crBa. OCHOBaHIA BIH OHE
yCeMaTPUBaETH, Cb 0HOH CTOPOHH, BB BOsKECTBEHHOMD YCTAHO-
BAEHIM, ¢b APYTOH, Bb HAPOLHONM BoXb, mpH 4eMB IPHBOIHUTS
062, TH HCTOYHWKA BB ONPEIBIHEY0 CBASH, AHATASY KOEH MH
nocssuiaeMd gaxbe Hame BHEMaHie. IIpoKOmOBMIDB maeTh mO-
IPOOHY® KOHCTPYRUID NPOHMCXOMIEHIA JHIIb OAHON (opMu
rOCYZAPCTBEHHAT0 YCTPOHCTBA, — 40COJIOTHON HACIBICTBEHHOM
MOHAPXiH (KB HeHl OHD HPUIHCALETD ,IPECTABHO HEHD TIpo-
npbhrImyo MOHapxim' BCEPOCCIHCKY0®), "BHYTPEHHEMY CTPOI KO-
TOPOR OHB 1 OTAAETH BCEIBIIO CBOE BHUMAHIE.
Mu HauuHaeMbB ONHCAHIE BTOrO CTPOA €L oOpembiemid
oGasaHHOCTE!l MOHADXA, COBOAJADIIHXD Ch 3a4a9aMU TOCYAAp-

1) O6a aTE Tesmca OQUHAKOBO COCTABIIIOTDL NIPHHANTEXKHOCTL B C -

%0 {1 afCcONOTHCTCKON KOBNeNMin (He TOJBKO TEOPIE MOHAPXHAIECK AT

abcoxmwrmanma) Taxb, LeMOKDATHIECKid afcomormsys Pycco cocromrr

He TONbKO Bh NPHSHAHIA CyBepeHHOH BI4CTH NPHAUMYECKH HeOrPaHHIeHHOI,

. HO B BB COCPeNOTOYEHiM ef NBIMKOMD BL DYKaXh OLHOTO OpraHa:. ,Ha-
gpo,u;a“. [pnsramie OPEAHIECKON HEOIDABHYEGHHOCTH BEPXOBHON BIACTH, Ko-
TOpPAro IPEIEPKHEBAECTCT N0 CHXP HOPH O(OTLIIMHCTBO IOCYXapcTBOBBIOBE,

caM0 1o ce(GB elne He BeleTh Kb 40COITH3MY : ITOCKOILKY CYBepeHHAs

BIACTH IPHIMMNCHLIBAETCS CAMOMY TOCYJADCTBY, KAKDh eNHHOMY ODHIHIECKOMY

JENY, 4 OpH3HAETCS BOSMOXKHOCTH M He0OXOAMMOCTE pacuperbieris QyErOif

BTOH BIACTH MeRIy PABIMYHEIMH opragaMmum (,pasgbrexie Buacren® Mon-

TEeCcKbe), TOCTONLKY BEePX0BHAS BJIACTH BBONHUTCS BDL OUPELbIeHHLS IOpHIH-

gecKist paMrm ® in concreto OrpaHRIABAETCS ; BCEMOIYIIECTBO IOCYAAPCIBA

MaIh ANYHOCTLI0 yMbpserea THMDb, YTO ,BIACTh OCTAHABILBAETD BIACTEY,

BhL 4eMb, Kakb uasbormo, MonTeckbe I BIABIDL UCTUHHBLIN 34I0IB CBOOOANL
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CTBEHHOII ,ZL’}SHTGJIEHOOTH‘ 3aThMB DepexoquUMb Kb »1PABAMD
MOHApXa“, IepedncaaeMHMs [IpOROIOBHYIEMb ; IPH3HABAT MO-
HApXa eJUHCTBEHHHMB cyOHeKTOMD BePXOBHOHU BJaacTH, Oeodaus
UPHXOANTD Kb YTBEPHIEHID 32 HUMB IPaBa OTIYIRAATD CBOI
BIACTb U BaBbIIaTeNbHOE pACIOpssKEHie IPecTosoMD pascMaTpl-
BAETH KAKD YACTHHH cIydail Takoro OTYyMRIEHIA; TAKHMD
00pa3oMB HaMbdaeTcs HENOCPEICTBeHHHI! lIepexolds OTH pas-
cMoTpbHIS ,IpaBB MOHAPXA® KB BONPOCY O IPecToJOHACHBIiN,’
COCTABAADIIEMY COGCTBEHHO COAepHaHie pazCupaeMaro Tpak-
TATa4 ; Kb 9TOMY BOUPOCY MH I 00pallaeMcsd BB JAJbHBHIIEMD.

Mur zarapgmBaeM’® XapPakTePHCTHKY BHYTPEHHATO CTPOS
HACTBACTBEHHON caMolepi&kaBHON MoHApXim, a BMbBerb ¢b THBMD
U BOOOIIE M3J0MeHie moantnaeckaro y4eHia IIporomosnua omm-
caHieMd 0043aHHOCTe!l NONJAHHBIXE Takoil MoHADPXIN.

[. OcHOBHHM®B CBOHCTBOMD I0CYIapcTBeHHOI BIacTH ITpo- \/
KOIIOBHYD NPHU3HAETDH €5 BEPXOBEHCTBO, KOTOPOe OHDL 0003HA-
JaeTh TEePMHHOME ,MaecTarb® WMIH ,BerudecTso”. Maecrarsn
ecTb ,caMasd KpafiHe NOpeBOCXONHAS YeCTh M eJHHEIMB TOKMO
BePXOBHHEM'B BJIACTAMP I10/1a€TCS H BHAYHTDH HE TOKMO JOCTOMH-
¢IBO WX OPEBHCOKOE, M Koroparo mo Boab Goabmaro HbTs,
BD Miph, HO ¥ BIACTb BAKOHOJATENBHYI KpaliHe IbitcTBITENH-
HyL, KpalfHiff cyap MBHOCALIyl, ToBedbHie meoTpuuaeMmoe
IIBHA0NIYI0, 8 CAMYD HN KAKOBEIMB K BAKOHAM™ He TOMIeska-
myno“ (p. 619, c. 1, v. 17) 1. '

" Bs. IIO,t[TBG‘p&I{,ELeHiB STOTO OTpeBIEHIA CyBePeHHON BIACTIL
IIporonOBHYS IPHUBOIUTDL HNUTATY H3B ,De jure belli ac pams“
I'yro I'pomia (L T Cap. T § 7, )%. OrabasHES cBolcrBa Bep- |
XOBHOIl BIACTH, YKasHBaeMHSA Oeo(aHoMD, cBOJATCA Kb Cab-
AYOIUMD :

1) BepxoBHad BIACTH ,He NOANEMMUTH HUKe ®e
Ipyrolt Bmactu Yemosbaecrou™ (p. 619, ¢. 1, V. 39);
OH& eCTh ,BEHCOYANINASA, KPalHAA BIACTH.

2) BepxoBEAaA BIA4CTH HEe CBASAaHA 3AK0OHAMI,
ouna legibus soluta, ,moEeme G0 HAPHIALTCS I e€CTb BePXOBHAS,

1) Ilnmpym o ,Tloxsomy codpanin saxomoBb® ToMD VIL-0ft Ne 4870, , !
YKasbBasd CTPAHHNY, cronfen’s W CTPORY: p. (pagina), . (columna), v, (ver-"
"sus), ¢. 1 — abB. eronb. ® c. 2 — mpas. crorl. :

2) Bw ,llpasubs nurupyemoe MBeT0 YEA3AHO HE BUONAD IPABHAIBHO
olGosHavenie naparpafa BBLUTYIEHO. :

1 B



BHCOYAMIIAs I KpaliHsad BJAacTb, TO KaKO MOMKETH 3aKOHAMD
yeJoBBUECRUME [OIIERATII; alle OH IOJJIeRAIa HE ORLIa OH
BepxoBHAS. A Korda camu ['0cynapd TBOPATDH TO, UTO pantiaH-
cKie ycraBH IOBeIBBAOTEH, TBOPATH MO BOIbh, & HE IO Hymz:fh“
(p. 619, ¢. 2, V. 20). | ~

3) BepxoBHEad BIacTh, farbe, ecTh BIaCTh Ges-
orebrerBennmasg. Oma orsbrerBeHHa Ilepend OXHUMB bo-
' POMDB H ,HE KOTODPOMY e CyINy 4YeJoBBYecKoMy HE TONJIEHRa-
- mas ecth* (p. 621, ¢. 1, V. 29), ,cymaui# 60 ppyroro He mo-
BHHyIUlilica ye eCcTh, HO BIACTHUTEIBCTBYIOIill, ARO Ke
BOIOpERN TIOBUHYWIIIMCA KOMY Heé MOMKeTb CYyIHTb TOTO KOTO-
poMy noBHEyercsa“ (p. 621, ¢. 2, v. 8). M ro ke yuurh M
Cpamensoe [Imcanie: oEO ,TOMMEYD 0T Bora namayo IlapaMmsb
BIACTD IIOKABYyeTh, KO HHUKTO He HMBErb BJIACTH HCTA3ATH
napsi o Ibrbxb ero, ¥ BONPOIIATH e€ro, YTO TBOPHINH® (P.
620, ¢. 1, v. 81). 9T0 JOKA3HBAETH, MEKIY NPOIAMB, IPUMBPE
napa [laBuia, KOTOPHIL, mOCIH COBepIIeRiA TAMKKHXD Ipecry-
mnemitt, of6pantaerca kb Bory co cmosamm: ,Te6b exumomy
corpbmuxs“ (tibi solo peccavi) (p. 620, c. 2, v. 35).

Hraxs, BepxoBHASA BJIACTD ,HE CYZUMA €CTH OTH veroBbEa,
| Ho exmmaro bora cyny mommesxurs (p. 621, ¢. 1, v. 1).

4) HaroEens, BEpX0BEAS BIACIb ,6 CTh BJIACTh BEChMA
HeNpHKOCHOBeHHaA“ (p. 621, c. 1, V. 30).

Onnako, BepxoBHAd BIACTh, HE Gy,uyqn OrpaHUYeHHOI HII-
KaKUMD TeJ0BBIECKAMD YCTAHOBIGHIEMDB, HOLIERUTH Dosieil
BIIACTH, ,H BaKOHAMD OTH Dbora, Ak0 BB cepauaxb deroBbue-
CKUXD HAIHCAHHEXD, TAKO U BB IECATHCIOBIM NpPEeIaHHHME
TIOBHHOBATHCS JOJMEHCTBYeTH” (p. 619, ¢. 1, V. 41).

Ocraercss HeACHHMD, NpHBHAETH Ju [[poKOmOBHYE Bep-
XOBHYH BIACTh N PHIUYECKH CBA3AHHON eCTEeCTBEHHEIMT
- 1 BO/KECTBEHHEMD 3AKOHOMD, HIM TOJIBKO MOPAJIBHO, BEHpa-
sasgch croBaMu I'o66ca ,in foro interno“. Oeodar®, Kakdb He
IOPUCTD, O0YeBHIHO He ablaerds pasnuuia Meskoy MOPAJbHEEMH
U 0PHIMIECKIME caepsraMy. I[IpusHaHie ‘BePXORHOM BIACTH
OPHINYECKE OrPAHWYEHHON eCTECTBEHHHMD 3aKOHOME BEIETE
Kb yTBEDKJICHIN 32 IOANAaHHHMH IpaBa HA IIACCHUBHOE COIpO-
. THBIGHie, T. €. Ha HEHCIONHeHie BeabHill cyBepeHa, NPOTHBO-
- phbuanux’® ecrecrBeHROMy M DoskecrBeHHOMY 3akoHY. IIpoko-
IOBHYD COBEPIIEHHO OOXONHTDH MOMYAHIEMB BTOTH BONPOCH,
YTO TOBOPHTDL Bh I0IL3Y IIPENIIONOSKeNis, YT0 OHD CUHTANE



BEPXOBHYI BJACTh IOPIAMYECKHI al0COJIOTHO HEOIPaHUYeHHOH, :
OesrpaEnyHOd. OfHAKO, Gb APYTo#t CTOpOHH, IIPOROIOBHYS,
XOTA NpaBla TOIBKO BCKOJL3b II Bb BIAB OrOBODPKH, YIOMHHAETH
0 BO3MOMRHOCTH OI'PAaHHYCHIA BIACTH CYBEpPeHA IIyTeMDb IOT0BOPA,
CIbIoBaTENbHO, TEMB CAMEIMD IIPH3HAETH BTOTH Iocabamifl, a
BMBCTh ¢b TBMB ecrecTBEHHHI II B0seCTBEHHH B8aKOHS, I0PH-
AU9eCKH 00g3aTelbHBIMD A BepPXOBHON BIacTH (p. 626,
c. 1, v. 14).

II. O6aanaTe BEPXOBHOIH BIACTHID MoryT'B MY OJHO JULO,
i HBCKROIBKO, niH Beb. BB 3aBHCHMOCTII OTH QUHCIA HOCIH-
Teslell cyBepeHHTeTa OeopaEd pasnndaeTrdh TPH ,006pas(a) BHCO-
vafimaro mpaBHTeAbCTBA® (P. 623, ¢. 2, V. 20), T. e. ()OPMHI ro-
CYNapCTBEHHAr0 ycrpoifcTBa. OTO:

1) [demorpatid, HaM HAPOIOIEPsKABCTBO, Iab ,IVIABHES
BCEI'0 0TEYecTBA Ibaa YyUPABIAKTCA coraacieMd BChXb RIITE-
Teft“ (p. 628, c. 2, v. 21). |

2) Apmcrorparis, — ,UHTB e He BCETO HADONA, HO II
He eIWHATO JIHIA BOJEKW, HO HBCKOJIBKO M30PaHHHYB Mysreil
COCNOBieM® IPAaBHTCA oTewecTBo® (p. 623, ¢. 2, v. 29).

3) Momrapxis, ,To ecTb cCaMOJepsRABCTBO, HHAD BCS 1ep-
SkaBa BB DYKaxb eIHHAro Jula gepsmarca” (p. 623, c. 2, v. 35).

Kpoub otnx1 Tpex® ocHOBEHXE (opMb, IIPOKOTIOBHYD
IOMYCKAETH CYLIeCTBOBAHIE M cMBIIAHHEHXD (OpMB rocymap-
CTBEHHAr0 YCTpPOiiCcTBa, NPOUSBOAHBIXG H3'L OCHOBHBXD (p. 628,
c. 2, V. 38). . |

Ha pagy co cumbmammsMmum (Qopmamu BB ,[IpaBab“ yrmo-
MHHaETCa U O CYIEeCTBOBAHIN ,OIPAHNYEHHHIXD MOHApPXifi“;
ciona cabayersd orHecTd TH MoOHApXiW, ,TAb IpH IepBaro Mo-
Hapxa H30paHim OBUIN II0J0KEeHHHE HDBKie AOrOBOPH CaMOTIO
MOHAPXA COMBBOJEHIEMD MJIU U KJIATBOD YTBepsKICHHHE, KO-
TOPHIXD 83 HEHWCIOJHEHIe ycTaBIeHO OBl MOHApPXa OTGTABIATH
(p- 629, c. 1, v.14). Beodpard, He OTPHUIAT CAMOM BOBMOMHOCTH
TAKOT'0 F'OCYLAPCTBEHHATO CTPOS, CUUTAETH, OJHAKO, ero BechMa
HenbaecooOpasHEIMD. Tarad MoHapxid ,He OpaMad OHuaa OH
MOHAPXifl, eIle ske I HelpecTaHHHMB OBrcrsieMb HNOAIEmMAINAA
(MomtEO 00 B3JHIMB YeloBBRaMB U Jobpasd Ibxa MoHApIIad
TOJKOBATH Ha 3JI0) U BecbMa HE TaR0Bad, 0 AKOBOM HAMDB CIOBO
cie“ (p. 626, ¢. 1, V. 19); Raxb BUIUMD, lIPOROIOBHYE cCIIe-
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 [{aJBHO 0OT0OBApIBAETH, YTO HMBETh Bb BULY IUIIL HEOIDAHH-

YEHHYI0 MOHApXIin. :

Kpond moppasmbieria MoHapxilli Ha ,OrpAHHYEHHHAY 1
HeOoTpaHNYEHHHS, BB ,lIpaBrb“ npoBomuTed elne Ipyroe pas-
JIgie MesRIy MOHAPXISIMH, IOCTPOeHHOE Ha ITHOMD fundamentum
divisionis, mMerHO: mbieHie MoHapXi#t HAa HACKIBICTBEHHEIS I
u30upaTenbEHa. BB HHOM MOHADXIM He HacTBIHHI CHHUIETDD
COIepsRIITCA, HO IO CMEPTH MOHAapXa eJIHAro H30Hpaerd Ha-
poaB MOHApXa, IO coraaciio cBoeMy, HecMOTpA Ha JIBTH MO-
Hapxa yMmepmaro“ (p. 624, c. 1, v. 2). ,JrHag e MOHADXis
HacabHAA  €CTh, BB KOTOPOH IO oTh CHEB, HIM 10 Oparh
GpaThb, HHOIZA e II0 OTLB M AIeph NAPCTBYETH: M TAKO B
OZHOMB LOMY CONEPMUTCA CKUIETPH HB3B DPYKEH BB DPYKH [0
CHHOB® H BHYKOBD INEDPeXOIMTH ¥ passh Ipechuerca mmmis
KPOBH CaMOIEpsRABHOI, BB TO BpeMd HApoIa COIIACieMB Mo-
Hapx® HOBHIY HaOmpaercd. TaxKoBHA MOHADXiM MHOTIS mpeskie
OBIM ¥ HHEDB CyTh, MERIY KOTODHME €cThb cid IIPecIaBHO
HEAB mpousbrmas Morapxia Beepocciiicras® (p. 624, ¢. 1, v. 10).

Y CTAHOBIEHEOMY PasIudin IIPOKOmOBHIE yabasers 00Jb-
1I0¢ BHHMAHie M ¢b McYepnsBaniIel moAPOGHOCTHIO OCTAHABIL-
BaeTCA HA CPABHUTEIBHHXB JOCTOMHCTBAXD M HMEJ0CTATHAXE
Ka#Jaro I3b HA3BAHEHXD BUIOBD MOHAPXiHM, CTpEMACH U3-
BJIEYH H3B HTOT0 COIOCTABIEHIA IHINHAIK ApPryMeHTH BB MONE3Y
3aBBINATENIBHATO TPEEMCTBA IIPECTOXa. Bb moabsy wusGupa-
TEIHHOM MOHApXi, TOBOPHTHL Oeo(ar®, OOHKHOBEHHO IPHBO-
asaTces HEmecabmyomie moBome: 1) (p. 629, c. 2, V. 85) BB
H30UpaTeNbHOM MOHAPXiM ycTaHABINBAETCA OGJIATOPOLHOE CO-
PeBHOBaHIe MEXRIY ABTEMHU apUCTOKPATHUECKATO IPOACXOMKICHIA,
MOTYINMMHI DA3CYUTHBATL Ha wHa3lpamie, BbL MoHADXIM e Ha-

 CTBIHON JTOTH CTUMYIb He XBitcTBYers; 2) (p. 630, ¢. 1, v. 7)

MOHApXh, BOCHIEAIIl HA IPECTOND OyTeM® H36GpaHis, map-
CTByeTh ,Cb KDOTOCTHIO®, Takbh KAKD IYBCTBYETH GIaromap-
HOCTL KB Hapondy ,TOJNb BHCORO (er0) BosHecmemy® (p. 630, c. 1,
v.9); 3) (p. 680, ¢. 1, V.12) BB MOHApXiM H30HpaTeNbHON Ha
IPECTONh BOCXOAUTH JYUIIil, B TO BpeMs, Kakb B'b HACTBI-
HOII KavyecTBa MOHAPXA BABUCATD OTH CIydas.

Ozgaxo, IPOTHBD BTHXE IOBOIOBD H B NOJBBY HACHBI-
CTBEHHO!l MoHapxXin IIpoKomoBHYD BHIBUTAETD carbaynomie
»EpbIrdalimie i MHORafimie“ aprymerts: 1) (p. 630, c. 1, Vv.28)
Bompern  yreepskieniaMd  ¢TOPOHEIKOBH U3OUpATEIbHON MO-
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Hapxiy, ,0maroponusie 1BTH BB Hacxbaroil Momapxiu nmaue He-
e BD N30HPATENBHHIN MOHADXIM UeCTHHMT YYEHIAME Ipi-
ademarb®, (ibid.) Tax® Kak®b HacabIEET MOHApPXbH, HE uMbA
OCHOBaHI MWOA00HO M3GPAHEOMY, ONAcaThed, 9TO IoCHL ero
CMEDPTH IIPECTOND HepelineTs BH dyskis PYKM, BCSUECKH 3a-
ooruTca 00B oO0y4YeHiNm MOJANAHHEHXD KM He OOHTGH HXDB KOH-
KYPeHOin co cBouMH IBTHMU. 2) (p. 680, c¢. 2, v. 23) Co-
BCPIICHHO HENPABUIBHO YTBepaIeHie, OyATO MBOPAHHBII MO-
HapxXh chopaBemausbe HacabmEaro, Takb Kakb ,Cb HHS-
KOT'0 MbBCTa BECOKO BO3BeIEHHEE (p. 630, ¢c. 2, v. 29) 3a0H-
BalOTh OOHKHOBEHHO NPERHII CBOD ,HH30CTHY I BI0YIOTPE-
0JA10TS HEOOHYHON IJ4 HUXD BIACTBN. 3) (p. 631, c. 1, V. 29)
Pasfopb TPeTBATO apryMeETa NPOTHEE HACKBIHON MOHAPXiH
IIpOKONIOBEYS OTKIAJHBAETH HAMOCABIOKD, NPEANOYNTAS CHA-
JaJja IPUBECTH DPAND MONOKHTENLHHXD IOBONOBD BH IIOJB3Y
TarOH MoHapxinm. Bb HacIbIHHX® MOHAPXIAXH 3HAUNTEIBHO
phie, TbMDB BB H30NPATEIBHHXD NPOMCXOAATEH MATERH M BO3-
CTaHidg, TAKL RAKb IOINAHHHE, ,BhIad HEOTHEMJINMOS IepmaB-
CTBO“ (p. 681, ¢. 1, v. 35) rocynaps, He NHTATH Kb HeMy 3a-
BHCTH H ,He HMBIOTD crpactu® (ibid). 4) (p. 681, ¢. 2, v. 7)
N30paHHEl MOHAPXD HE IIOAB3YETCS NOCTATOYHHME aBTOPHTE-
TOMDP ¥ IMOINJAHHBIXD, OCO0EHHO Yy JOAEH BIiATeAbHHXB. Ha-
IPOTHBG, BEH HACIKBAHON MOHApXiM CyIlecTBYeTH BH Hapoah
»IPIPOAHHI HBKIM cTpax®d u ropbrie Kb [ocyzapo cBoemy«
(p- 631, c. 2, v. 25). 5) (p. 681, ¢. 2, v. 41) HacabmaE# MOHADX'B,
»0 JOOPOMB COCTOAHIM 10CYJApPCTBA IPHIIEMKHO HEUYETCH, SKO 0
noMamraeMbd JoOpb cBoemMb“ (p. 632, ©. 1, V. 1); HAIPOTUBE,
rocynapb usOpaHHHI 3a00THTCA TOJIBKO O CBOeMB COGCTBEH-
HOMB JOMB, HHTEPecH KOTOPAaro He COBNAJAITH Cb HHTEpe-
camil rocynapcrsa. 6) (p. 632, ¢. 2, v. 2) BB T0 BpemMs, Kakb BB
MOHAPXIAXD HACIBIHHXTD IpeeMHUKD OORHKHOBEHHO NOBEPIIAETD
JBJa CBOEro MpequIecTBEHHUKA M IIPOJOJIKRAETH €r0 TOJHTHRY,
BH MOHAPXiAXD H30HPATEAbHHXD TAKOH NOPEeMCTBEHHOCTH HE
yCTaHABIMBAETCH, ,H 9ACTO OHBAeTH, 4YTO U30pPaHHHI MOHAPXD,
3aBUCTID NBUMMMBIH BaYaTHA OTH aHTENeccopa Ibia . ... Bb
HECOBEPIIEHIM 0CTABIAETH, HHOIJ4 e H COBEPIIeHHAS paspy-
maers“ (p. 632, ¢. 2, v. 10). 7) (p. 682, c. 2, v. 21) Bmp Mo-
Hapxigx®b U3SUPATEILHHXD [IPEEeMCTBO IIPECTOJa BCETHA CONPO-
BOMIAETCS KPYUHHMH HApYLIeHIAMHM HOPMAJILHAIO TeYEHIA TO-
CyJAPCTBEHHOI JRIBHN, BDL TO BpeMd Kawb BB HACTBAHHXD
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nepexonh Ipecroaa coBepmiaercs OesboabsHenHo. 8) (p. 633,
c. 1, v. 5) Hakomems, Bbp u3bupaTeJbHON MOHADXiM Ha mpe-
CTONIL OOBIKHOBEHHO BCTYIAETH He JXyumIil, a #Hauboibe wecro-
JO0UBHIE; n30upaeMHe X Hs6upabilie OXMHAKOBO IBHCTBYIOTE
He Bo uMg obmaro 6Jara, a PYROBOJCTBYACH COGCTBEHHEMH
OrOHCTHYCCKUMH MHTEPECAMM ! Bh MOHADXiW ke Hacabamoil »To
ABJeHIe He mMBers Mbera.

‘OnHAaKO, I BB HACHBAHON MOHApXiN MMBercA O0NWHD KpyU-
HHII HeJOCTATORD, Ha KOTOPHIl HOCTOSHHO YKasHBawTh 1oGop-
HIKH H36HpATeIBHON MOHADXiW:© JHYHHSA KadyecTBa MoHapXa
33BICATD OTH CIYUas, KOTOPHU MHOI'ZY BOSBONUTH HA MPECTONE
HexpocroiiHaro, orgero ,0baHO pgberca ¢B roOCyDapCTBOMB
(p. 633, c. 2, v.32). HezxocTaToxs HTOTH MOKETH OHTH HCIpAa-
BIEHD TONBKO OZHUMD CHOCOOOMD: IPU3HAHIEMD 34 MOHAPXOME
opaBa Ha 3apbuaTelbHoe pacnopAskeHle INIPeCTOJOME : OHO
»MOHADXI0 H3PANHYL (T.e. HACKBIHYN), HO eQUHD HBKIH HENO-
CTATORD MMYIIY, COBEPIIEHHO MCOPABILETH (p. 633, c. 2, V. 18).

III.  KRomcrarupoBanuoe [IpokomoBmueMDd pasHoo(pasie
OpPMT TOCYJAPCTBEHHATO YCTPOCTBA HABOAUTH €ro Ha BO-
IIpOCH 00 UXB uUpoucxomaeHin. CyBepeHHaS BIACTH MOSKETE
NpAEAINeRATh WIW OXHOMY JHIY, WIH HBCKOAbKAMD, HIH
BCBMB, — CIpAIIUBAETCH, KAKOBH K€ OCHOBAHIA BTOY BIACTH,
IlpuruMas cyBepeHEYH BJIACTb Bb BHAUHTENBHOM MBDPB KarE
(paxTb, HAIND ABTOPD CIPEMHUTCS OGOCHOBATH JMINbL HMCRIOUIL-
TEIBHOE UPABO Ha BJACTDH CIEIIaAbHO H 0060 Kb TOMY HpI-
3BAHHALO HOCHTEN, T. €, CTABHTEH BOUPOCH 00Bb OCHOBAHIAXE
BePXOBHON BJIACTH JHIOB in concreto Bh UPUMBHEHIH Kb OT-
OBIBHEMDB OPMaM’s I'0CYZapCTBeHEAro yerpoiicrsa. IIpu sToME
BeoaHb fNaers NOAPOSHY0 KOECTPYKIID TPOUCKOMICHIS TOMBRC
oxHOI JOPMH TOCYAPCTBEHHATO YCTPORCTB — ,,CAMOLEPHABHOL
MOHAPXiH® —, ROTOPO B'b AATPHBHIIEMD U IOCBAIIAETE Beerbio
¢BOE BHUMAaHie.

Jast 060CHOBaHIA MCRIOUATENBHATO IPUSBAHIA TOCYAaps,
KaRD HOCHTENS CYBEDEHHOI BIACTH, 3alaJHO-eBPOIelcKie Teo-
PeTHRH aGCOMIOTHON MOHApXin 00palannuch Kb ABOAKOMY HCTOY-
 HIKY : MU KB BOskecTBEHEOMY aBTOPHTETY, M OCHOBEIBAJII HCRII-
IHTEJNBHO IPaBO MOHAPXA HA BIACTH HA HEIOCDPENCTBEHHOME
DosecTBeHHOMD YCTAHOBIEHIN, WM KD aBTOPUTETY TOTO KO-
JMIeKTIIBA, HAIP ROTOPHIMB MOHAPX'B BIACTBYETD, I OCHOBHBAJIN
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TOJIBKO 9TO yNOMAHYTOE HpaBo Ha J0roBopb, Iipn mocpeicrsh
ROTOpParo OTYYMHIA0TCA Bb IOMB3Y MOHADX4 CYBEDEHHHA IIPaBA.
NOANABHHXD. IIPOKOIOBHYD NPUHIMAETD 06a OTH HCTOYHIRA I
OCHOBHIBAETD NPABO MOHAPXa (M BOOOINE CYBEPeHHAI'O OpraHa) Ha
BIACTb, KAKb HA IPIMOMD DoskecTBEHHOM® YCTAHOBJEGHIM, TAKD
U Ha Boxb Hapoza.

- Kamnguit mocurexs CyBepeHHUTeTa, coraacHo Oeodany,
00A8aHB CBOHMB HCKIIOYHTENbHHMb IIPH3BaHieMb BosecTBen-
HOMY ycraHOBIeHio. LM camu rocyzapn HukaroBoli sacayrb
CBOEH £TOIDL BBICOKATO CAHA BOCIHCATH He MOryTs. HuroTopas
00 sacmyra He MOSKETH Takb BHCOKO OImbBHeHA OBRTH, Ha0H eIl
MOHApImas RKOpOBa, AKO IpaAMasd M3Ja HoJ#atHa ORIa“ . . . ,HO
BCAKII rocymapb, HacabmieM® am miam 36paHieM® CKHIIETPD
IOJYyYHBINIY, 0T® Bora omoe mpiemMaeTd: Borows Go
napie 1apCTByeTh M CHABHIM IWNIyTh OPaBLY: OTH I‘oonona{
Iaercd UMb JIep:kaBa I CIIA OTH BHIIHATO (p. 616, ¢. 1, v. 41
U crbn.; p. 616, c. 2, v. 10). JlosTOMY B8KOHH, ,0TB CAMO-
NEePiKIeBs BDb HADOND® HCXOAALIie . . . mocaymrakis cebb . . .
HCTASYTH AKO MOJNMKHATO .. . HE TOKMO CTpaxoMb THBEBa
BIACTHTENBCKAI0, HO M crpaxoMb I'mbsa Dosmia“ (p. 604, c. 2,
V.3) ... ,CHIOD cBHIIEe ce(b DaHHO0 COBEpPIIeHHO yhp'EHJIHP- :
MHAY . . . (p. 604, ¢. 2, V. 24). ﬁ

Hoszelm TEOKPATHYECKI! (PYHAAMEHTH HOAE alCOdNTHYIO
MoHapxin, IIPOKOMOBUYS, OZHAKO, HE OCTAHABJIMBAETCS HA TA-
KOMD 000CHOBaHIY, 1 ,lIpaBma“, onucard Kpyrs J0KasareabCTBhb
G0TOCIOBCKArO XapakrTepa, BHBOIUTD, AaJbe, HCKIOUUTENLHOE “
IIpaBO MOHAapXxa Ha BJIACTh ,H3B BCEHapoAHAro HambpeHid, KO- §
TOPEIML MOHAPXis BBeJeHA H COAEPEEMA OBHTH pasyMmberca“
(p. 628, c. 2, v. 14).

,,BGHRIH IIpaBieHia o6pasb H caMa HacrbiEas Mo-
HapXia uMBeTs HAWaJo OTH INepBaro BB CeMB UM wOHOM'b?
Hapoab corumacia® (p. 624, c¢. 1, v. 22). Baacts MoBapxa,
TARHUMD 00CpasoMb, UMBeTsh CBOUMTE OCHOBAEieMD IOrOBODPD,
"ROTOPHIMD ,HAPOLD BoXH of6medl (MIM Kakb (POPMYIIPOBAHO
BB IpyroMs Mberd ,Boam o0wmaro mpaBaeHig® [p. 625, c¢. 2,
V. 3]) ©BOGH COBIEKCA I OTHAND OHYI MOHapXy cBoeMy*
(p. 625, c. 1, v. 36). Kaxs Bumumb, coraacuo IlporxomoBuuy,
COBOKYDHOCTH WHANBHIOBD, lPEBPAINAEMHXDB JOTOBOPOMB Bb
IOANAHHLIX'D, YKe LO BTOro I0roBopa IIPEACTABISIETH C00010 -
U3BBCTHOE eNWHCTBO — ,HAPOAL®, mMbbIniil ,e0myn Box0Y,
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I ToyEbe Boaw ,o6Imaro mpaBuTeabcrsa‘. Hapoaw He co-
3IAETCS VIOMAHYTEHMD ZHOTOBOPOMDB, & CYIIECTBYeTH IO HEro M
BHCTYIAETh BH HEMD BB KA4eCTBb 0JHOTO U35 KOHTPATEHTOBD ;
TARIMD 00pasoMb, [IpOKOTIOBHYD HCXOIHTDH 18 IPEICTABICHIA
O NEPBOHAYAJILHOMD HAPDOLZHOM®B CYBEDEHITETD.
Cormacie Hapoja ecrb HCTHHEOE OCHOBaHie BCAKOU. 0e3b
MIICRJIIO‘-IBHiH moHapxiu. [IpaBza, BB HCTOpHYECKOH 1bilcTBI-
TEJIbHOCTH CYLIECTBYIOTH MOHAPXIN, KOTOPHSA ,HAYAN0 CBOE
OpPUEAJH 0TH HBKOero mpeBo3Mormaro BB Haponbh yeaoBbka,
HACHJIBCTBieMd HApPOADL celb loropuBmIaro“ (p. 624, ¢. 1, v. 29),
T. €. BOBHUKJIH [PU [IOCPeRcTsb rpy0od CHIB, OZEAKO U BD
TAKHXB MOHAPXIAXD (PAKTHIECKH BOBHUKIIAA BIACTH OCBS-
IAeTCS coTdacieMb HApOIa: HAPOAL ,J06POXOTHHMD CBOUME
IIOBHHOBEHIEMD® TAKOM BIACTH ,ABJIAETDH HA TOE UPEKJIOHEHHYID
BOJIID CBOW“ (p. 624, ¢. 1, V. 40).
Hrax®p, ,karoBa ... rOb MOHAPXiS ecTh, TAKOBYH W BOJID
HApOIHYK, Bb Hadaldb Tod MOHADXIM OHBINYWL, pasyMbTH IIogo-
. Gaerws® (p. 624, c. 2, v. 11). '
Takb, Bb OCHOBAHIM MOHADXiM UBOMPATEIBHOM JEKUTD,
cornacHo IIporkomoBrmay, HapomgHAs BOIA HUMRECTBIVIOILAIO CO-
‘{ JEPIKAHIA 1 ,COTVIACHO BCH XOIIEMD, MNIAroJeTH HApPOOH KB MO-
HapXy NepBOMY, ZJa TH BIagbemu HaMW, Kb o0umeil moansb
Halell, HoHeXexe JKABD MPEeOHBACIIN, ¥ MH BCH COBJIEKAEMCS
BOJIU HAMIeH, U Te6h MOBUEYEMCS, HE OCTABIAIONIE HAMD CAMHUMD
HUKAKO! GBOOOJHOCTH KB OGIINME oIpeabieHiaMb, HO TOKMO JO
CMEPTH TBOEH ; TI0 TBOGH He cMepTH GyIeTh HakH IIPA HaCh BOJSA
HaIlla, KOMY BHCOYAHIIyIo Hal® HAMM BJACTL OTHATH, II0 yCMO-
TpbHID ZOCTOMHCTBA M [0 HaIIeMD coruaciun“ (p. 624, ¢. 2, v. 16).
»Bb MOHApXinm ske macaBaHON TakOoBAA GHIA Kb HepBOth
| MOHAPXY B0 HapoJHASA. ... COITAcHO BCH XOIIEMD 14 TH Kb
' obureit moabsh Hamen BIaxbemn mHagb HaMd BBIHO, TO ecTh,
[IOHEMKe CMEepTeHD® ecH, T0 Ja 1o Tebb, TH e caMd BOPeXb 14
OCTABJIACIIN HAMP HACIHBIHArO BIAIBTENA, MH KE €IMHOMIEL
BOJII HaIllell COBIEKIIECS, HUKOTAA $ke OHOII BIpenb, HUMKE IO
CMepTH TBOell, ymoTpediaaru He OymeMb, HO RaKB Tedb, TaRb U
HaCTBIHIKAMD TBOUMB [0 Te6h MOBHHOBATHCA KIATBEHHBIMB
o0bllaBieMD oxodsKAEMCS M HAIIMXG ITI0 HACH HACKBIHHKOBD
TEIMIRIE TOXKEHCTBOMD 0043yeMB“ (p. 624, ¢. 2, v. 28).
Uraws, coraacHo IIpOKONOBHYY, TpaBO MOHADXA Ha BIACTD
(uMbeTh CBOMMD OCHOBaHIeMB, KAKD IPIMOe BOMRECTBEHHOE
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YCTaHOBJIeHie, Tawb 1 HAPOIHYI BOIWL, J0roBOpb. Kakb e
COYeTAI0TCs, CHPOCHME Ce6dA Temepsh, BB €ro yUeHIN 5TH IBA
CTOJb IPOTHBOIOIOMRHEEXD HA TIEPBHEIM BTIAND SJEMEHTA 2
HUtoOH TOHATH, BH UeMb CYLIHOCTH INOCTABIEHEHATO BO-
Ipoca, HEOoOXO0NUMO IIpPeIBapuTeNbHO BaMBTHTH ciabryoiiee :
COUeTaHie TEOKDATHYECKOH HIeM Cb Teopieit HOTOBOPHOH JOrH-

YEeCKH JIEIKO OCYLIecTBHMO X ABHCTBHTENBHO HPEXCTABIACTD

JI0BOJLHO YACTOE ABNEHIE BB HCTOPIH OJNTHYECKOM MHICIHII
NP OJHOMD YCJIOBiM: WMEHHO, €CIHN TeOKparudeckil (yHza-
MEHTH MNOIBOJUTCA MOAD BIACTE KAKD TAKOBYI, RaKD IIPUH-

oI, OIIPGIL’EJIBHie e RaxIal'o ed KOHRpPeTHaro HOCHTEeJ S

IIpencTaBIsAeTCcsT CBOOOAHOMY pbmoreHin Hapoza. TaxkoBo Tpagu-
MioHHOEe Y4eHie KaroJIHdeckodt IepkBH '), (opMyIHPOBAHHOE
¢h OOJBIIOKN SCHOCTBIO y#ke OOMOil AKBHECKHME U IIOIY-
YHBIIeE¢ 3aKOHYEHHOE BHpaskeHie BL TpyIaxsd ieayurosh Dea-
napuusa, Oyapena u Ip. Bo BcAkoll BiacTH, COTIACHO AKRBH-
HaTy, HY/RHO pasnugaTh TPH dJIeMeHTa:. 1) ed HadYaldo HJIn

A,

npoucxosnerie, 2) es ynorpeGaenie, 3) ed (opMy HMIH CYyLIe-
¢cTBO. ToJNBKO CynlecTBO BIACTH OTH bBora, upioGpbreHie ke es !

II ymoTpeOleHie ecTb UHCTO deaopbueckoe xbno?). Ywuerie
benrapmMura u Cyapena 00b OCHOBAHIAXD BAACTH IIPENCTABIA-
0TH co00il nanbubiiniee pasBuUTie NPHBEIEHHHXD TOJOSREHIi
Homs AxBHHCKaro. BepxopHasa BiIacTh, y9ars OHH, HMbBers
CBOYMB WCTOYHUKROMB bora, oJHAK0, OHH He BpyIAeTH ee

KaskAHM Pas® OCOOEMD AKTOMDB TOMY HIN APYLOMY JHULIY, a
TepeIaeTs, COIVIACHO ACTECTBEHHOMY B3aK0HY, BCEMY HAPOLY ;-

BATBHMB yoke HAPOADH MOKETH IO CBOEMY YCMOTPDBHIN TIepeHo-
CHTH €€ Ha Th maum Apyriga angad). 9TH DocaBbIHis, TAKHMD

1) Yyerie 0 IepBOHAYAILHOMB HAPOJHOMB CYBEPEHHTETH BIepBLlIe
OBLIO BHIIBHEHYTO Cb KATOIHYECKON CTOPOHKI emie BB X[ B. HBMENKHMB MoO-
HaxoMb MaurouabmoMb JayTeH0axcKHMD ¢'b NbJbI YHASHTH CBBTCKY® BIACTDH

. - it
10 CPABHEHIM CBb AYXOBHON ; TY e HOmOmNexy mMbers BooOme BCe 3ubeh

IpEBe/leHHOE yueHle karonmeckoy nepksm. Cp. M. Kopamescriit, Orb mpa-
MOTO HAPOZONPABCTBA Kb HPEICTABATENBHOMY H O0Th HaTpiapXalbHoll MORAPXin
&b napaaMentapmamy T. [, 817 crp. Rehm. Geschichte der- Staatsrechts-
wissenschaft. 1896, 165 —167 ctp. Tapamosckifll, JJOrMarnHKa IONOKHTEIBHAT O
TOCYIAPCTBEHHATO Tpasa BO ®pammiu IpE cTapoMs NOPSAKb, 598 crp.

2) Op. Ymuepuss. Her. mommr. ydenii. Mocksa 1869 r 1 ec. 188,
Duguit. Traité de droit constit. T. I, erp. 24—24. Paris Ivll.

3) Cp. Ynuepnusn, op. cit. T. I, 380 m 398—399. Gierke, Althusius.
Breslau. 1913. S. 68. 5



06pas3oM®b, MOJYIADTDH CBOO BJACTH 0e3b NPAMOr0 BMBIIATENH-
cTBa BoskecTBa I JepaarTh ee N0 mopydeHin Hapoma. Hsmo-
SKeHHO® yueHie GHIO KpaTro (OPMYIHMPOBAHO Takb: ,Omnis
potestas a deo per populumé?).

Mst HApo9HO CB HBROTOPON MOAPOOHOCTHI0 OCTAHOBHIICH
Ha TEOpiH KaTONHMYECRHUXD GOTOCIOBOBBL, COYETANLEel IOTroBOp-
HOe I TeoKkpaTndeckoe o00OCHOBAHie BJIACTH, 4YTOOH IIOKA3aTh,
"y10 [IpoKonoBUYD BB CBOGMD CTPEMIEHIM NPUMHPUTEH 00a HTH
gTIfITyJIa He MOI's BHOOJHDB moOHTH II0 HaMBYeHHOMY HMH NOYTH.
Rar® mu Buaban, Beodars IIpokonoBnYs pascMaTpuBaETh K & i -
raro orabapHEAr0 MOHAapXxa, Kakb bDosmecTReHHAr0 M30paH-
HHEKA, 1 OCHOBHBAETD €0 IPABO HA BIACTh HA NPAMOMT Domxe-
CTBEEHOM®B yecTaHOBIeHIN. CubnoBaTeabHo, 11 [IpOROIIOBIIYA Ra K-
B HOCHTEIb CYBepeHUTeTa 0043aHb CBOMMD HCKIINYUTENbHEM Db
IpUBBaHIEMD OXHOBDPEMEHHO DOMECTBEHHOMY YCTAHOB-
JIeHiD I HapoAHOHM Boxb. Hakb ke IpUMHDSAETH OHD 5TH ABA
TeTePOTeHHHXD THTYJA, JEHAIINXD Bb OCHOBAHIM BIACTH MO-
napxa? OgeBuiHo, OeodaHy ocraBaJcsd IUMIb OJHHD IIYThH:
IIPHSHATH, YTO BoskecTBeHHOE yCTAHOBJIEHIE M HAPOIHAS BOJA TIO
,CBOBMY COZEpEaHin COBHANAITD, OPYIHMH CJIOBaMU, 4TO BDose-
'CTBEHHOE YCTAHOBJIEHie COBEPIIAETCS He CBEPXHECTeCTBEHHHMD,
UYIeCHHMD IYTEMD, & UyTeMDb eCTeCTBeHHNMDb, IPH TOCpeacTBH
HapONHOH BOJIM, HAIPABIAEMOU BB KamIOMb OTABILHOME crydah
Boske cTBEHEEMD TPOMHCIOME. 1I0 BTOMY IYTH OHD U TOMIETD.

»Bbrarn ske mogo6aers*, roBopuTH IIPOROIOBHYS : ,,UTO Ha-
POXHad BOJIA, KAKD BB M30MPaTeJbHOMN, TAKD H BB HACTBIHOM MO-
HapXiy H BB IPOYUXB NPABHATENLCTBA 06pasaxh, GHBAETH He
Gesd cobcTBeHHaAro cMorpbuia Bomia..., 5o Bo-
SRINMB MaHOBeHieMD IBUMmHEMa HIBHCTBYETDH, I0-
HeEe sIcHO y4nTh Osamennoe Ilmcamie, fAKoMKe BHIIIE GEI'0
IOBOXLHO MBl Buibian, 9ro BBCTH, BIACTH alie HE OTb
Bora. W Toro pamgm Bes JOMMKEHCTBA, Kawb IONIAHHHXD
Kb TOCyAapld CBOEMY, TaKb M Tocylapd Kb J00py ofIIeMy
| TIOATAHHKXE CBOMXD, He OTH EeANHON BOJNM HAaPONLHOH, HO H
'oTh BoIu Boekieil mpomexomaTeé (p. 625, ¢. I, V.- 10). Ha
yuacrin DosecTBeEHO! BOME BB [OCTABIeHiM Momapxa IIpo-
KOTIOBMYD OCHOBHBAETH (E3YCIOBHYI0 06S3aTEILHOCTD IS IIOX-
JAHHHXb, 3aKIYEHHATO MeSRIY HIIMI M CYBepeHOMB J0I0BOpA

1) Hitier, ,,La doctrine de I'absolutismes 49 eTp.
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UONMIHEHIA. ,He Moers . . . HapOLD OTCTABUTH ero (MoHAp-
Xa), He MOMKETD 60 OTHAHHOI eMy BOJH cBOet OTHATH, KOero 6o
BOME0 MOI'B OBl cle TBODHTI, IOHEM:e BOJH CBOeil I BIacTH
aumuacs. Ho xora 65t 1t XoThab yOpaMo oTMBHITI BOJIO CBOIO
HapoA®h, HO He MOMeTd OTMBHHTHL Boxu Bosieir,:
KOTOpadA H BOJIH HAPDOLHYI IBUTHYJA I KYIHO ¢b
OHON0 caMa ObHeTBOBANa BH yeraBieHinm Taroit MoHapxinm
I I1epBaro MoHapxa usfpariu“ (p. 625, c. 2, v. 38).

Kare Bummvs yuemie IIporonosmwa, mozodmo aokTpuEb
KRaTOJIMYECKIXD OOr0CI0BOBG, MOSKETH OHTH HOABEISHO ITON'H
(popmyny ,Omnis potestas a deo per populum, oxHaro mpm
BTOMB YIOMIHYTaA QOPMYIa HOTYIAeTh HBCKOILKO HHOH CMHECID.
CormacEO KaTONMYECKOM Teopinm, 0HA 03HAYAETH: BJACTH KAKD
IPHHEINNDL 0TH bora, opaBo Ha Hee BIACTHTENS OTH HAPOIA;
COMIacHO OeoaHy: IpaBo Kamparo OoTABILHEATLO BIA-
CTHTEIA OoTh Dora, ograro DBosmecTBO He YCTAHABIMBAECTD -
CyBepeHa Hell0CPeJCTBEHHO, & 4epesh NOCPEACTBO HAOPaBIAEMOI
Hvmp mapogHo#t Bomu. CoBepIIEHHO OYEBHIHO, UTO TIpH Takoi
TocTaHOBED Bonpoca BoskecTBeEHYH0 CAHKINIO ITOJYYaeTh BCAKRIM
(e’ MCRIIOYEHIs MCTOPUYCCKH CIOKUBININCA TOCYIaPCTBEHHHIL,
IIOPSI/(OKD, 8 HE TOJBKO HeOTPAHMYEHHAS MOHADXIS (MEMRIY Hpo-i
YAMD U OTpaHM4IeHHAs MOHApXid, KOTOpasd, colylacHo BeodaHy,
»ECTH HEIpAMad M HelpecTpaHHEMB OBIcTBIAMD MOlIemalnas”),
IT 4TO, CIbOBATENBHO, JOopMyIa ,omnis potestas a deo per popu-
Ium¢, 0co6eHHO BD TOMD CMHCIE, ROTOpHﬁ OHA I0JYYaeTdh Yy
[IporomoBuya, ABIAETCS, COOCTBEHHO I'0BOPS, 3HAUUTEIHHO Gorbe
HAaeKHHMD OpylieMb MIS 060CHOBaHiS BCAKAXB OTPAHIIIEHIH
MOHApXHIeCKOM BIacTH, 9BMD III ompaBianid afcoanTHsMa. &
B® Tmakoif poam oHa IBUCTBUTENBHO U BHICTYIAETE BB UCTOPIM
eBponeficRON nmoauTHIeckoit Mucau !). Cb APYroit cropoHH,
HeIb3sd He 3aMBTHUTh, ITO 36 NPUHATOMH IIpoKOmOBHIEMB HCXOIHOM
TOUKA 3pBHIA — vox populi est vox dei, — co6CTBEHHO JOTHYECKH

1) Cp. Tapanoscki#t op. cit. 598—601. Popmyay ,omnis potestas a deo
per populum® menoipzoBata (PAHNY3CKAd UAPIAMEHTCKAS HOMa IJS TeO-
KpaTH49eckaro o0OCHOBaHiA ,3akoHHON MOHapxin“. ,Pashs npH3HaHO, pas-
CyXIaJA OHH (T. e. CTODOHHHKH ',B3aKOH. MOH.“), ,9T0 BomkecTBeHHO® yCTAHOB-
JeHie nposBJasgeTcA KOHKPETHO depesdb yedophyeckoe ycraHosiaenie, To, cab- |
NOBATENBHO, HEO6XOJUMO HTPHIHATh DOMECTBEHHYIO CAHKIIO 3a BehMH TEMHE
CIHepKKAME ¥ OTPpaH. YeHIAMHE KODOJEBCKOH BIACTH, KOTOPLIS CJICIHINCH BH
HCTOPAYECKOMD npolecch ofpasoBania ©m pasBuTisas rocypapcersa“.
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CabayerTs, YTO I HapylleHie cyIIecTBYOLIAT0 IOPAIKA, BOSCTAIe
HApoZa IPOTUBD NpaBITesell coBepiuaerca o Boxb Bosieri?!)
Beodpan®d us0Braers TARUXD BHBOAOBD, TOJILKO SKREPTBYS
~aoruroff.  Haxe ME Bumban, 1js HAIETO aBTOPa BOJS HAPOX-
Has ABIAETCS BHPaMeHIeMd BOJII Boskiet amimb IpH nepBo-
HAYAJBHOMD YCTAHOBJIEHIN TOM HMIHN APYIoH (OPMH TOCYIADPCT-
BEHHAT0 YCTpOiicTBA; BD INalbHBIHIIEMD OHA TEpPsSeTh TaroL
¢BOHI XaparTep’b M MOMKETH BIagaTh ¢b 9TOIl BOJEH BB IIPOTH-
sopbgie (cp. BEme). Ho ecau Takb, T0 0CTABTCH HEIOHATHEMD,
noIeMy CcOGCTBEHHO ,,lIPH IIepBaro MoHapxa H30paHIH® HapOX-
Had BOJS 110 CBOEMY COIEpsRaHild cOBIaAaerTh ¢b BoJel BDosiell
Bbaop ommo 1u3® ABYX'h: MIK OHA KaKb TAKOBad BHPAMAETT
coboif Boao Boskin wu, ciabaoBarenbHo, ABIAETCS €10 BCeTIA.
HJII JRe OHA COBUAJAETDH ¢b ATON IMOCIBIHEH JIHIIL IpH U3BBCT-
HHXDB YCIOBIAXB, HO BB TAKOMDB CIydah MEMIy STHMH IBYMS
THTYJIaMH, Ha KOTOPHXD 3HMILTCS, COTIACHO Oeoany, MOHAPXIL-
YeCKas BJACTh, HUKAKOIO I0CTOSHHArO B3AHMOOTHOIIEHIS HE
YCTAHABIMBAGTCH W, CIBIOBATEIBHO, TEPIHTH KPYIIeHie IONHTRS
UX'H IIPUMIIPEHid . . .

IV. Mm osHakoMmauce o¢b yueniem® IIpoworoBuya «
UPOHCXONAICHIN 1 0CHOBARIAXD HAGIBIHON CAMOIEPIKABHOM MO-
Hapxin. Kaxb o0pucoBaH®, cnpocHMb ce0a Tenepb, Bb TPaK-
TaTh Oeoana, BEyTpeEHIN cTpolt sTOl Iocabunett ?

a) RaxoBT npestse BCero, COTTACHO HAIIEMY ABTODY, CAMEII]
CMEICAD CYINECTBOBAHIA BTOI'0 CTPOSA, KaKOBa IUBaIb, Palid Ko-
TOPOH CyBePeHHAs BIACTL IBIMKOMB COCPeNOTOUEHA B'D PYyRAX'E
- MOHApXa, MW, APDYIUMH CIOBAMY, BB deM'b BAKINYAITCA 00
BAHHOCTH HOCABIAHATO ¢

OoHOBHOﬁ 06SI38HHOCTH IO 1 MoHapxa [TPoKOIOBIYE IPUSHAETE
:amﬁmy Of)'b o@merb 6.narfis TMOAHEHXD. Qoo6pa3Ho IBOAKOMY
WCTOYHNEY MOHADXHYECKOH BIACTH, 8TO ,JOJKEHGTBO® BEIBO-
autesa b ,lIpaBab®, Rax® us® ,BCeHApONHATO HaMBpeHis, Ko-
TOPDBIMBb MOHApXid BBEJEHA N colep#HmnMa OHTH pasyMmberca®,
Takb M H8B BoaM Doskielf, BHpaskemHO#l BB CBAIICHHOME
IIncanin. .

»BCAKAZ . . . BIACTh BEPXOBHAS EJUMHY CBOErO YCTAHOB-

-
i

%

1) Takb HMEHHO HCTOJKOBAND TEOKPATHYECKIH DPHHUNOG BeJukill
{ moatds 1 aemokpars  XVII B. Muastous (,Defensio pro populo anglicano“)
Gierke op. cit. erp. 69. Ynuwepnus op. cit. 7. 11 crp. 46.
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JeHIA KOHEYHYI BHHY IMBerb: BCeHAPOAHY. IOAb3Y“ (p. 629,
¢. 1, v. 80); Ha BTy nBIbL HAPOLH YKA3HBAETH MOHAPXY BD

aMolf (popMynh BarIOIAEMAro MemIy HUMH JOTOBOPA: ,C0-

TJIaCHO BCH XOLIeMb, IIaroJeTh Hapodbh: ,J& TH Kb oﬁmeﬂ {

nouabsb Hamrel Baaxbemrn mHamm BBUHO® (p. 624, C. 2, V.
30). Ho Ta ke 00s3aHHOCTE BOBIOMKEHA HA MOHApXa M BoroMb:
»OJISREHCTBO HA ITAPAXD JeKUTh, OTH caMoT0 bora Bos3iIomeRHOE
Ha HAXB® (p. 622, ¢. 1, v. 7) ... ,colepmaTb NOIIAHHHXD CBONXD
BB Oeseganin u npowumnmb UMb BCAROe JNydIllee HacTaBJAeHie,
KakDb Kb Onarogecrio, Takb 1 Kb YeCTHOMY JRITEILCTBY“ (P.
622, ¢. 1, v. 14). Bb gacrtHOocTH , 18 OyIYTDH ke ITOLNAHHIN
BB Oesnevanin JOJNMEHD Lapb Hemucs, 1) ga OyIeTd HCTHHHOE
BB TocynapcT®b npaBocynie, Ha oXpaHeHie OGHIUMHXDL OTH
O0HIAIIUXD NOAJAHHBIXD ce0b; 2) Takomd H ma 6yaerb Kphi-

E

Roe H HCKYCHOEe BOMHCTBO, Ha BallHINeHIe BCEro meqecfmzaag
OTHb HenpiArenei. 3) A 4roOH ORJO H BCAKOe IyUIlee HACTAB- -

JeHie, NOMKEeHD IAPb cMOTpbTh, WroGH OHWIM HCKYCHIM yd4u-
Tell, KaKb INYXOBHIM, Takb M I'DakIAHCKie I0OBOJIbHOE YHCIO®
(p. 622, ¢c. 1, v. 17). |
TaxoBH 06asaEHOCTH MOHapxa. ,(ie Toxbkro BbIaTH HApOI®
JOIMKEHDB, CYHTAETH HEOOXOZUMHMDB J06aBUTH Oeopan®d: ,UTo
Tocynaps ero noiskeHd 0 6T0 NOIL3H 0OuIeH Hemucd, Ho Bb Ab-
JIAX'b TIOTIEYEHiA CBOEr0 He HAPOAY, HO eJUHOMY BOTY CTOHTH HIH
[aZlaeTs U TOTO €JMHAI'0 CYAY NOJNEeRHTH® (p. 629, ¢. 1, V. 34).
b) B® coorebrersin co cBOMMI OGIIMPHEIMH 0GABAHHOCTIMI
MOHApX'b HANBACHD HEOrPAHMYEHHEIMHU. -IpaBamu. DBaaromaps
JOT0BOPY MOAJAAHANXE 1 YCTaHOBIEHilD Boskin, BB ero pyraxb
CROHIEHTPHUPOBAHA BCA ITOJHOTA BEPXOBHOY BIACTH, BeCh ,Mae-
CTATH", O CBOMCTBAMY KOTOPAT0 MH ysKe NMO3SHAKOMUINCHL. Jius
[IporonoBrn9a MOHapX® ABJAAETCA EHMHCTBEHHHMD CYyOHERTOMD
BEPXOBHOIl BIACTH; OHB HUMBETH HA HEE CAMOCTOSATENbHOE, COO-
crBerHOe npaBo. Ilomarie o rocynapersh, Kakb OPHAMIECKOMD
auud, Bp ,IIpaBnb Boam MOHApIIEH® COBEPIIEHHO OTCYTCT-
]iXQT'b; MOHAPXD He OpraHd TOCYyNapeTBa, & COOCTBEHHNIKD BIa-

CTH, OTIYRIEHHON BB €r0 OJBRY MPeMHENMD COOCTBEHHHKOMD —

HapOLOMP, IPOIOIKAIIUME OJHAKO CBOE CYIIeCTBOBaHie, KaKkb
uspBeTHOS eANHCTBO, U MocTh noroBopa. llpaBa Momapxa, RAWD
Oprasa, T.e. ero QyHRIIN, BOOJRD CINBANICA Cb ACTHEIME IIpa-
BAMH MOHapXa, Kak® (usnueckaro anpa. IIpm raroM® Barasabh
HA [oJoskeHie MoHapxa, [IPOKOTOBUYS OPIXOANTD Kb NPHSHAHID

="
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32 HIMB IIPaBd OTUYRJIATh CBOI BIACTh; TH OTABIbHHS ,IIpaBa
MOHAPXa“, KOTOPHS OHB CIUTALTH HYKHHMD YKASATH 1 CBOJATCAH
'Rb JUOOMHHAHRID 0 JACTHHXE CIYyYadXD TAKOTO OTYYHIEHIA.

Herrogenie coeTaBIsers TOIBKO IEPBOe I35 YKABHBAEMEIX'D
1IpaBh—IIPaBO MOHAPXA HA PErIaMeHTallllo YaCTHOM JRIUSHY O T4H-
BHXD. ,Momers Morapxs INocymaps®, roBopuTs IIpokonoBrys :
| »3AROHHO MOBeNBBATH HAPOAY He TOJBKO BCE, ITO Kb 3HATHOH
noan3s oredecTBa CBOEro IOTpeOHO, HO H BCE, YTO €My HH
TIOHPABITCS ; TOJBKO OB HAPOAHON IOJb3b He BPENIHO M BOIH
Boskielt e mporuBHO 6ELTO . . .“ (p. 628, ¢. 2, v. 29) ,u cloIa
HaJJIesRATh BCAKie 0OpALL TIpamiaHCkie. u IepKoBHHE (sicl),
nepeMbHE 00RYaeBb, yuorpefaeHie IIaThA, JOMOBH, CTPOEHId,
IHHH U I[epPeMOHIN Bh NUPOBAHIAXD, CBalb0aXb, IOTrpeOeHidXD,
Il IIpodas, W mpodas, H mpogaa“ (p. 628, ¢. 2, v.87). CuoBoMb,
MOHAPXD. UMBETH IIPaBo HA MEIOYHOe BMBIDATEILCTBO BB UACT-
HYI) $RU3HD NOIJAHHHXDH, KaKb OHO HIMPOKO NpUMBHAIOCH BB
pechopMamionrolt mpbareasrocT Ilerpa Bemxmkarol); oueBmuEO
[IpU3HAHie 33 MOHAPXOMTE TAKOI0 IPaBa PABHOCHILHO TOIHOMY
NTPHIAHIID 8a MONJAHHHIMM IIPABD T'PAKIAHCKON CBOOOIH.

Beb ocranbeEHA ,npaBa MOHapxa“, ymoMHHaeMHS Oeoda-
HOMD, KARh HAMU TOJBKO 9T0 OBIO OTMBUEHO, NPeICcTaBIANTD
¢c000I0 YJacTHHE CIydan oTdysmineHia BractH. (Coa OTHOCATCA:

1) mpaBO MOHAPXA OTPEULCA OTH IIPecTosa. ,Momers ro-
cynapb caM’b cefe OTpBINUTL 0TH NapeTBOBaHIA (p. 629, ¢.1, V. 1)...
BuHa MoryiecTBa Cero ecrb: YTO HAPOAD OTAABAA BOJI CBOK
rocyapio cBOEMYy, He OTHAJIH Yy HEro BB 3aMbHy HH KoeH e
BOJIu“ (p. 629, ¢. 1, V. 7)3).

2) [paBo MOHApXa HASHAYATH ce0b conpasurens. ,Moskers
rocynapb NUpaEATH ceGb Ipyroro BB TOBAPHINM, YTO MHOTrie
TBOPUJIM Trocylap® PrmMcrie ¥ caMu HADHIAINCA ABrYCTH
Kecapu, a ToBapuIiu HXDb npooTo Kecapu® (p. 629, c. 1, v. 14).

1) Taroe BM'BHI&T(‘JIBCTBO COCTABJAETD BOOGIIE XApaARTEPHYIO ocoéeH-
HOCTH T. H. ,MOJHIEHCKAro rocygapersac.

' - 2) Ba\rhrrmrb, 9TO CH TOYKH 3pBHiA cOBpeMeHHOH oTpevenie MoHapXxa
OTH NpPECTOJA HHKAKOr0 OTHOIEHiA Kb OTIywIeHil Bracrn He HMEETH, T.-K.
MOHADPX'B, He HMBA HHKAKHXD COOCTBEHHBIXD NPABB HA BIACTH, HE MOKETE
OTB HUXB H OTKA3aThCA; OTPEKAdACh OTH NPecrota, OHb OTKA3EIBAEGTCA JUIIE
OTHh CBOHX® Npaph, KaKb YacTHAro JHIA, Ha NpHsHaHie ero opraroms® (aul
Organstellung). Onmako, ecau NMpH3HABATH, Kakb [IPOKONOBH YD, 32 MOHAPXOME
coGCTBEHHOE NPAaBO HA BJACTH, TO OTpedYenie ecTh YaCTHHEIH c.nyqaﬁ OTYyRIEC
nia Bmacru (cp. Huxe).



JTo nIpaBo BeoaHd TOMONHALTE OGPATHHMG : IPaBOMD MOHADPXA
HU3JIAraTh CONpPABHTENS. ,MomeTsh rocyiapb TOBapIINa CBOErO
OTpHEYTH® (p. 629, ¢. 1, V. 21).

8) IlpaBo MoHapxa pasibidaTh TOCYIJAPCTBO HA YACTH H II0
JacTAME OTIAaBaTh BO Buambmie abramb. Yrazamie Ha BTO
npaBo npuBoguTcd IIporomoBHMYeMD CpegH HCTOPHIECKHIXH IpU-
MBpoBb. Mab meropmueckaro Qakra TakHXb pasgbmosd Ilpo-
KONOBUYE YMO3aRINTAETh 00B HXB IpaBoMbpmocTH (p. 639,
c. 2, V. 5), IpH3HaBasg OJIHAKO IONO0HOEe pasgpobieHie Trocy-
7TapcTBA KpaiiHe BpeOBHMD Aas obuwaro 6xara. ,Moryrn. .
TrOCYIapy CAMOIEPHKITH . . . pa3rhbiaTH M MHOBIM pasOBisaJi
Ha, JaCTH TOCYIapcTBO CBOE H 110 YACTH CHHAaMBb CBOUMDB BO
Braxbuie orTmaBamu“ (p. 688, c. 2, v. 38). ,Bemomumas ske
npuMBpPH TAaKOTO TOCYIApCTBD pa3ibieHia He XBaIUMbB H XBa-
JUTH HE MO/KeMB mabia oHaro:. BeIbMH 00 rocylapcrsaMb
Bpennas ecrsb® (p. 639, c. 1, v. 18). Xora [Ipoxomosmas
II CCHIAeTcss Ha YOOMAHYTOE TOJBKO YTO0 IIPaBo MOJIA IHO-
Ka3aTeIhCTBA IPABOMBPHOCTH 3aBbBIIATENBHATO PaCIOPAKREHIS
PeCTONOMD, OHB 0013J2eTH, ONHAKO, JOCTATOYHHMD UYTHEMD,
gTOOH IIPU3HATH HTO ,ECTECTBEHHOE IIPaBO“ MOHApXa He-
abHRCTBYOIIMMD BB COBPEMEHHOII eMy HCTOPHYecKoM obcTa-
HOBKB, OTMBHEHHHMD, TaKb CKasaTb, IMOJOKHTEIBHHMD 3a-
KOHOMB. HaMerd Ha BTO COIEPRHUTCA YaKe BB CaMOMB
¢arrh yImoOMHHAHIA O COOTBBTCTBEHHOM® IpPaBh Cpepy uCTO-
pU9ecKuxb TpUMBPOBB; HO O0COOERHHO XapaKTePHHIMD BbD
ATOMB OTHOIIEHIM sABIAeTCAd IOJHOe YMOIYaHie O BO3MOMK-
HOCTH TAKOT0 PasApolieHiA IOCYyIapceTBa HA JACTH INIPH ONHCA-
Hi nopsgka npecTonoHacabrid. IIpOKONOBHYD CUYHTAETH CO-
BEePIIEHEHO OUEeBHIHEIMD, YTO IPEEMCTBO IIPECTOJIA COBEPIIAETCA
COTJACHO IPWHINIY eXMHOHAcHABAid.

~ ¢) IlepedncaeEHEES TOJIBKO YTO ,IIPaBa MOHApXa“, ABJIAI-
IisAcA YaCcTHHME IPUMBHEHIAMH €r0 UpaBa OTIYRIATE BEPXOB-
HYI0 BracTs, mpuBorarca IIpokomoBMYeM® BB T0KABATENHCTBO
TPaBOMBPHOCTH 3aBBINATENbHATO PACHOPAMKEHIS IIPECTOJOMD ;
BTO TOoCIBaHEe MpefCcTaBIAETCS HAIIEeMY aBTOPY, KaKb JaCTHHIM
cIydall TAKOTO OTIYMEIEHid, UTO JOIMYECKH BHTEKAETH H8DH
y4eHiZ 0 coO6CTBEHEOMP NpaBdh MOHAXa HA BIACTH, O HOJOKEHIM
ero, KaKb eIUHCTBEHHAr0 cyOberTa cyBepeHHTera. IIpoxomo-
BHYY, TOBOPSA APYTUMU CJOBaAMIU, OCTAETCS HESCHOW IopHUmIde-

CERadg OpHpoa HpBGTOJIOH&GJI’I‘)ILiH, KaKb HHCTUTYyTAa MNCHRIYH- .
: 9

-t
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TeIbHO NYOJIIYHATO IIpaBa; OTCIIA ero ApryMeHTamid: ,oTE
pascy:iaenia Baacra BebX® o6Ime pogmrTeaeil®, T. e. M0 aHAJOTIN
¢b JACTHHMTD HacrbaoBapieMdb. OnEaro GOJIBIIHCIBO apTyMeH-
TOBD, HPHBOIUMHEXD ,IlpaBroil“ 8L mMOJB3y NpaBa MOHADXa HE
32BBIATENBHOE PACIIOPAKEHIe IIPECTOIOMD, OTHOCATCA Kb cfept
nyGaUgHEAre IpaBa; BTO JErKo yeMOTpBTh yike u8b TOTC
¢$arra, uro IIpoxonosHyuy mOHANO0MIOCH BH HA3BAHHOME TPAR:-
TaTbh, HAOICAHHOMD Cb IIBIBI0 YTBEPIHTH 38 MOHAPXOMDB 9DTC
IPaBo, HBIOMRUTH u'IsJIoe IONUTRYEcKOe YydeHie, 3nbep Hamn
BOCHPOU3BOIUMOE.

IoomraeMca BKRpaTmd HpocIbIUTh Bech XOAB €ro apry-
MEHTAIIN, IJIS 4eTo HaMB COOCTBEHHO IPUIETCA 3aHOBO BOC-
IIpOM3BeCTH Bce conepskanie ,IIpaBan, HO yoxe BD TOH cucTeMD,
Kakas OB NpUEATA caMuMb IIpoxomoBmIeMb.

HoBOOH BB MONB3Y IPaBa MOHADXA HA 3aBBIIATENIBLHOE pac-
| IOpAZeHie IPecTOIOMD, BHBOAUMHE 0eoaHOMD HU3B ,DABCYH-
- neHig BmacTy Bebxb of6IIe ponuTener“ cBomATCA Kb cabnyno-
mwuMb: 1) XoTd HA POIUTeNAXD U JERHUTD BO3JOMEHHAA HA
HUXH BOrOMb ¥ €CTeCTBEHHHMD PasyMOMD 00A3aHHOCTEH JOCTaB-
JATE coaepsRaHie ABTAMT M OCTABIATE MMPB HACABICTBO, OX-
HAKO HA ,3J0HPABHEXD W HEIOCIYITHHIL® 5Ta 00S33HHOCT He
PACIPOCTPAHACTCSA, H PasrHbBBaHHEE PONUTENH HMBIOTH IOPaBo
U3TOHATH CBOUXD HENOCTOWHHXD IBTed H3b AOMY M JIHIIATE
Bacubuersa (p. 607, ¢. 1, v. 9'u caba.). Oro mpaBIIo BABOMHE
| CLIPABEIJIMBO BhL OTHOINEHIN KB CAMOIEPIKIYy U ero AbTaM®B, T. K.
9TI mocrbaHIe ABIADTCA ONHOBPEMEHHO M MOINAHHEMY CBOETO
otna (p. 615 ¢. 1, v. 9). 2) Bb HBKOTOPHXD CIyYadxX’® POIUTEIH
HE TOJBKO YHIPABOMOYEHH, HO I 00A3aHH IHINATH GBOMXDL Abrell
IOJNEPMRKN M HacIaBrersa (p. 607, ¢. 2, v. 89). BaBoiiEE Kb TOMY
e OHBAETD 0043aHD MOHAPXH: KaKD OTEIlh, OHB JOJMEHD 3a60-
THTBCS, YTOOH CHED €70 ,He GEI'D BPeAeHD JA0MY CBOEMY®, ¥ KAKD
rocynapb, OHB 0043aHD ,CMOTPBTH I8 He 0yIeTh CHED BPEIJIUBE
,zxoﬁpy ofureMy ® BCeMY oredecTBY“ (p. 615, c. 2, v. 28).
3) IIpaso ponuTenelt aumars AbTell HACABICTBA IOATBEDIHIAOTCA
TIOMOMUTENLENMD 3aK0HOLATEIECTBOMD, HaIpuMBPDH, RONEKCOME
KOcruniara, rab mepewnciieEo 14 IOBOJZOBH TAKOTO JMINEHIA
(oBu Bocmpomssogarca IIporomoBmuem®). (P. 608, c. 1, v. 41))
Ho ecnm rpaskjaHckie 3aKOHH TalOTH TaK0e IPABO POMUTEIIMT
— NPOCTHMB CMEPTHHIMbB, TO OYEBMIHO, YTO OpaBO BTO IpPH-
HANJNERNTD I POANTENIMB-TOCY IAPAMD, Takb KAKE B NIPOTHB-
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HOMb ciy4ab, ,0b/I0 GH OHII POTUTENN OTH MPOCTHXD POIHTEIE]]
MeHpmie“ (p. 615, c¢. 1, v. 40), I HENOHATHO, KaKb OH MOIUI
»JaBaTb IIPOYUMDB, 4Yero caMum He uMbBau® (p. 615, ¢. 2, v. 3).
4) To e camoe noarBep:rzaerd I Ceamiennoe Ilmcamie, 9ro
0CO0EHHO BaskHO (P. 609, ¢. 2, v. 8). Hemucammo, uro ,Bors
OTBEMIETD POJMUTENAMD CaMOIEPRIAMD, YTO I2aeTh IIPOCTHMbB
ponureasms“. (P. 615, c. 2,v. 9.) 5) IIpaBo ponuTemeit JHIIATH
obrell ¢cBOMX'B HacaBIcTBA SBCTBYeTHh H U8H OOHYAN YCHHOB-
J6HIA, OCOORHHO NPUHATATO y APEBHHXB (p. 610, ¢. 1, V. 6).
»Cyry6o cie MOMETB M rocylapb II0 cyry0OMY NONEYeHID CBO-
€My X BBICOK&T'0 CBOEro J0M& M BCero rocyznapcrsa“ (p. 615,
¢. 2, v. 18). 6) JlorasmRaeMoe IOJOMeHie HAXOIHTDH cebbh 1moj-
TBEpIRJEHIe ¥ ,BD Beaur(ol) poxurelrell BracT(m) coGCTBeHHOMH
BD HAKABAHIM U KasHE Ibreit cBouxb“ (p. 610, ¢. 2, V. 19).
Taxb, ,I'yrors I'pomiit, craBHEIT 32KOBEOYIHUTEND BB IPEMYIPOMb
pascysmenin o npash Mupa & BOMHH BB KEH3h BTOpOMH, IOXB
9HCIOMD 5 M 7 (06osHaveHie raaBw — Cap. V, — IIpoKomoBHYS
[0YeMy TO ONYCKaerh) ¢b JPEBHHXD aBTOPOBB IIOKasyeThv,
(p. 610, c. 2, v. 22.), 4TO 32 POXUTEIAMU BB JPEBHOCTH MPIH-
BHABAIOCH IPaBO IIPONABATh CBOMXB Ibrell Bb padcrBo  IIpe-
InaBarhb UXB cMeprd. Hcanm ynoMaHyTHe o6HYAH HE MOTYThH
BACHYMUTE OJOOpeHid M HE NPHHATH ,TeCTHHMH HAPOJaMH®,
TO ,O0NHAKOMD PABCYHRIEHIE HAMD HOAAKTEL O BEJIHKOIl BIACTH
ponuTeabeKod HaILR IBTbMH cBouMH“ (p. 611, ¢. 1, V. 27),
MeatJy OpPOUMMB O NpaRb poxurTenell MHIDATH CBOMXB ABTEH
Hacabacrsa. ,Cyry6as BIaCTh Cif y DPOAUTENT CAMOIEPIRIA,
0e3b BCAKATO IPEROCIOBIA (p. 615, ¢. 2, V. 82); OHB HECOMHBHHO
MOKETH OCYIUTb CBOHXD Abrell Ha CMepTh X OPUTOME He
TOJBKO, Kar® TocyJaphb, HO I KaK® OTeUb; ,TOr0 pard, 4To ...
He UMBETH BHIIHATO Cy18, KOTOPOMY OH IPEeICTABIITE BIHHALO
coHa® (p. 615, ¢. 2, v. 87), &, CI'BIOBATEIbHO, YIPABOMOYEHD N
INIIATh CBOMXB Abrell mpecroda. 7) To ke IpaBo BHITEKAETE
I H3b YCUICHHON 3aKOHOZATEABHOH OXPaHH , POAHTEILCKOL
gecTH“ (p. 611, ¢. 2, V. 25). Sa HEIOKOPHOCTb M OCROPGJIEHIE
porurenett Csam. [lmcarie HazHayaeTh CMEPTHYW KABHbL; yOift-
CTBO pOJUTENell IpusHaercsa BebMH HapoJaMK  TACYaHIIUME
npecrynieHieMb H Kapaerca HaumGoabe cyposo. Ho ecam He-
INOKOPEHI! CHHDB JOCTOEHD CMEPTH, TO OYEBMIHO, YTO OHB ,IIpa-
BeJHO MOMETH Ogaroxbamia (1. €. HacabaCcTBA) JUMIEHD GHITH
(p. 618, c. 1, v. 1). Crasagmoe BABOHIHE OTHOCHTCA KB CHH)
2
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TOCyIapeBy, Takbh KAKE TOCABIHIM, HE BECKA3EBAS JOIMKHAIC
NOYTeHIT Kb POARTEN0 —- I'0CYapIo, CyI'y0yIo 4eCTh PaspyII(aeTh).
BBEICORYI0 POLHTENBCKYIO M BHCOYaHIIyl MoHapmymn“. .. (p. 616,
c. 1., v. 12). 8) Haromen®, cubryers 3aMbTUTb, YTO CHED HE
IMEeTs HUKAKUXD OpPaBDh Ha HACIBACTBO PONUTENEH ; OTEIE:
HE ABISETCA 110 OTHOIIEHIH Kb CHHY OO0I3aHHON CTOPOHOM, N
IIOTOMY HACIBACTBO IIOIaraercad BB YUCID ,TYHE TBOPHMHXT
6rarogbsamit (p. 618, c¢. 2, v. 17). LU cie Bce BB IUIAXE
ponuTENelt CaMOZEPIRIERD YCYyIyOasdeMo BHIUMEX, TaKb Kakb
HXD IBre HOUEMB HE MODIH 34CILyRUTh CBOET'0 BHICOKATO IIO-
JOMEeHId I, cIrbJoBaTeJbEO, HE MOTYTH IMBTH Ha HEI'0 HUKAKHUXD
nputasagiit (p. 616, ¢. 1, v. 27). Heam npoTtuB® Beero H3JIO-
MEHHATO B3AYyMaJau OH BO3PasWUTb, 4TO ,,[I0A008ETH POMUTEITMDB
nemmed . .. Ja0sl CHHD ero GHI'b BO BCEMD IONOOHHI eMY .
I IOTOMY II0J00aeTh PORUTEN, 14 aIlle caMb MOHAPXD €CTh U
CHEA OH BO CBOE BpEMS TONMKON HeCTH He NUIIHIBL® (p. 617,
c. 1, V. 2), To Ha 9T0 [OMKHO OTRBTUTH HHMKecaTBIyoOIIee :
1) Pogurenn-caMomepsRIH 0043aHE 3a60TUTHCSI, ITOOH MXB IBTH
cTaJX¥ HMD IIOLNOOHH, ,BB MYIPOCTH, IOOPOEpaBim m BO BCHXB
no0ponBrendxs, a He M BDH CaMo#l BEPXOBHOM BIACTH M UECTH |
HHAKO I0f06ad0o OH CHEY 0TH DPOMKAEHIS CBOEr0 HJIN NOHE OTH
COBEPIIEHHAI'0 CMEICIA X BO3pacra IBHUCTBHTENBHO COLAPCTBO-
BaTh oTiy cBoeMy l'ocymaplo, He HORUIAACH CMEPTH €r0, UTO
Hurgh #He pberca® (p. 617, c. 1, v. 14). 2) HeocmoBarTexbHOCTS
BO3PasKEHIA ABCTBYETH M ,,0Tb 00pasa OPOUXXs IMHOBEY; BBIb
HU CBSIIEHHHWKD, HH BOEBOJA, HM ,IPANOHAYAIBHUKD B (DHIO-
cOCRilt yumTendb U mpodie ... He IMBIOTH JOIKEHCTBA, TINATACS
BecbMa [bTel CBOMX'B BB UHHD ce(b mONMOGHEI BO3BOIHUTEH®
(p. 617, ¢. 2, v. 13 et v. 17), 7o e 1 napw. 3) Komewno, Hemnssa
He [IPH3HATH, YT0 ,, IOJKEM AP POIATENN TAKD HACTABIATH CEIHH
CBOSI, NaOH OHM SBHJHCH JOCTOMHH LAPCTBOBAHIA, . . . HO cie
CaMO€ MOJYKEHCTBO ABIAETH, YTO Napb HE NOJKEHD CHHA II0-
CTABJATH CB cofot miad mo ceGb mapems“ (p. 617, c. 2, V. 28).
4) Haxomen®s, 04YeBHIHO, YTO KaK® OPOCTOH POTUTENDb, TAKD I
rocynapb He o00g3agB ,CHHA CBOero I0N00HA W paBHA celb
TBOPUTH®, BB CIAy4Yah, ecam TOTH HETONEHD U Heno'rpeéem)“
(p. 617, ¢. 2, v. 38 et 38). |

TaKOBH TOBOIH JACTHO-IIPABOBOI'O XapakTepa, HpI/IBOI_IPIMHe
»LIpaBmott«. |

CocnaBmnes TpelBAPUTENLHO HA ,,maJIocTHoe IIpegpexanie
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IpeMymparo Oxkiesiacra Ha HeHSBBCTEHYD HACTBIHHKOBB®
(p. 618, c. 1, V. 8), HamIb apTOPL oOpamjaercd Kb apryMeHTaMb .
OyOIMIRO-IPABOBEIME. IIpaBo MoHApXa Ha 3aBblaTeabHOe pac-
IOPAKEHIe IIPecTOJOMD BHTEKAeTH, COTJIACHO IIpOKOIIOBHYY,
OpPeskie BCEr0 U3h CAMOI0 CYIIECTBA BEPXOBHON BIACTIH, KOTOPOIL
o0Ie4eEB rocynaps. Bbap BIIACTH 313, KaKb MH YKe 3HAEMD,
»CHIIBE®, BAKOHAMH HE CBII3YeMa JI ¢YIY YeT0BBYECKOMY OTHIOND |
HemoImefRamad ecrp (p. 621, ¢. 2, v. 12). ~ Hsb npuEUHAIg le-
gibls solutio ABCTRyeTH, UTO , IETOBBIECKATO BAKOHA O IIpecTo-
JoHACIBAIN 0643aTeIbHATO IS CAaMOEPSRIA , HE MOSKETH OBITH 1%
(p. 621, ¢. 2, v. 39), a U3b GE30TBBTCTBEHHOCTH CYBEpeHHON
BJIACTH BHTERAETD, ,UTO, X0TA OH M I'pbXb OHID caMOLepRIAMD
ONpenBbIATH BB HACTBIHUKN MEHBINAT0 CHEA, MIMO craphitmaro
HWJIX MHMO CHHOBBH MHOI'O KOro, TO ONHAKOME MOHADIIEH BD
TOMB BOJXB MHOJKHH CYTH IOBUHHOBATHCA HonagHinm“ (p. 621,
c. 2, V. 24).

YTBepaJaeMoe 33 MOHADPXOMD IIPaBO BHEBOAUTCS Aaixrbe
HANIEME AaBTOPOMB HU3D AHAJM3A OCHOBAHIM MOHAPXHYIECKOI |
BracTn. Kawkb MH Buabinm, OpaB0 MOHApPXa HA BIACTD,
coraacHO ,lIpaBmb¥, smmpercs oXHOBpeMeHHO Ha JBYXH THTY-
nax® . BomecTBEHHOMs YCTaHOBIEHIH ¥ Borb Hapoma; oba oTH
HCTOYHUKA TIPHUBIAEKANTCS AJA 000CHOBAHIA IIpaBa MOHapxa 3a- !
BbiaTh CBOI IPECTONS.

Tax® KaKb BCAKIH rocynaps, ,,H&GJI'IS,H,leM'I) a1 u36paHieMb
CEUIIeTPD IONYYWBIHIN, oTH Dora omoe mpiemaers“ (p. 616, c.
2, v. 10), pascysnaers OeodaHn, TO OUEBUAHO YTO ,TOCYIAPEBH
CHHPB (He MOMETD) Y POAUTETd GBOEIO KOPOHH, aKH 60 HBKOEro
Joara merasarn® (p. 616, ¢. 1, v. 17). Y IOTOMCTBa LApPCTBYO-

1) Mo nosony ccelnkn Ilporomoruya Ha legibus solutio cysepemmoi
BIACTH BB [HOKA3aTeJbCTBO HECBA3AHHOCTH MOHAPXa 3aKOHOMDB O IpPecToJo-
Hacabain, caBayers 3aMBTHTH, YTO CB TakOH aprymenranied Be Bmoam®d
PapMOHUPYIOTE HBKOTOPHA Apyria ero yreepxaenids. Kars Ml BEObIH, HAMD
aBTOP'D CYHTAeTCA (MpaBha IHIB BB BEAB OTOBOPKH) CH BOSMOMKHOCTBRI JIOIO-
BOPHATO OTPAHAYEHIA BIACTH MOHADXA H3BBCTHBIME YCIOBIAMH, T. €. IPHSHAETD
AOTOBOPEOGA3ATENBHEIMD U XJ4 CYBepeHAa; HO eCIH TAKT, TO BBIb HAYTO
He TPeNATCTBYeTs KOHCTPYHPOBATH 34KOHB O NpecTodoHacabuin, kak® ycaosie
TAKOLO JOr0BOPA (Takd TWOCTYNalo GOJIbMHHCTRO TEOPETHKOBD INKONE eCTeCT-
BenHaro mpasa). M xapaxrepro, uro Ilpokomomuys, b maxsEbHmeMb, BB
cBOeH noJeMHK’S IPOTHBS CTOPOHHHKOBL 3aKOHHATO TpPEeeMCTBA NPecTola, IH-
TAeTCA TOKA3ATh He He 06 A3aTeAbHOCT b AJA CYBEPeHA COOTBBTCTBEHRATO
BONeN3bABIeHIZ Hapona, & numbk Benbirecoo6pasuocTs 3Toro nocrbaaaro.
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niaro rocynaps BBTH COOCTBEHHHXD, HE3ABHCUMHXD IIPaBD Ha
pPecToad, OHHU BOSHHRATH JIUIb T0 Boabk Bosmpbei. DIuMb
npaBO MOHapXa Ha 3aBbliaresbHOE paCIOpAMKeHie NPecToloMDb
00OCHOBHIBAETCH, TAKB CKasarh, Cb OTPHIATEIBRHOIN CTOPOHH.

. IlosmosmuTenproe 000CHOBaHIe yIOMAHYTOE IPABO TIOIYIaETD
OyTeMb QHAJM3a COINEpsEaHid IO0T0BOpa LOJYMHEHId, 3aKI0Yac-
Maro MEesRIy HONNaHHEHMH ¥ MoHapXoMB. dopmyma sToro xmo-
roBopa HaM’b yike H3BberHA @ ,CormacHo BeH XoWleM® a4 TH...
paajbenI HaMW BBYHO, TO €CTh IIOHE/KE CMEpPTeHB ecH, TO IIa
mo Te6B TH e caMD BIpPEIb Ja OCTABIJLEITH HAMD Ha-
crbrHaro saaxbrenada“ (p. 624, ¢. 2, v. 80). . U8B 3T0r0 JOroBopa,
coraacHo Beodany, crbIyers: ,9T0 ZOMMEED HAPOLD MMBTH 32
npsMoro 3akoHEHEaro ce6b I'ocynmapsa, xoro EHacIBIEHKOME cedb
HapeueTrd crapbimift I'ocynmaph, He CcMOTPS HEPBOPOLHATO JIH
CHHA&, IJIH MEHBINATo, WIX He CchEA. Hcln 60 BOID CBOI 0TD
BIagbEIS HATH o600 OTHANDb eMy, BBIATH e NOIMKEHD, UTO
Ha T0 M BoIA Domia OHIa, TO Kaxo MOMKeTH IPOTHBUTHCSH,
KOTa rocynaph He GOJBINAI0, HO MEHLIATO CHHA, IJAX HE CHHA
HapHIaeTh HaIBIHNKOMB. Boawm BB TOMBH CBOEM HApOID IH-
MIHAXCS U BCIO BOJI0 BOSIOMKID HA MOHAPXA ! TO €cau OH XOTHIB
MOHADPXy IPEKOCIOBHTH, BH HApedeHin HacIBmHEHEKA caMBb OH
ce0b TPEeKOCHOBHIB M RIATBY CBOH HADYMHAIL OH HAPOXD“
(p. 626, c. 1, v. 25). JloroBop®, KIALyIitt ocHOBaHie HacabIHON
CaMOJIEPIRABHOM MOHADXIM, COMMIACHO HalleMy aBTODPY, BCEr/a
uMbeTh TOJBKO IT0 H3JO0KEeHHOe comepaanie. HampacHo yTBepsk-
T20Th HBKOTOPHE 3aLIMTHUKE B33aKOHHALO OPEeMCTBa, Gyaro
HapOAB, OTYYMAAA CBOE NMPABO BB MOIB3Y HACKBIHATO MOHApXAa,
MOETH BMBCTB ¢b TBMB HambiauTh MMM X BCH AMEACTIIO, BCI
HOCXOAIIYH JHHIO ,lIepBaro MoEapxa“, ¥, crbroBaTelbHO, He
Npe/I0CTaBUTh BTOMY . MOCABAHEMY IpaBa PACHOPAMKATHCS IIpe-
CTOJIOMB IyTeMb BaBbuadif, ,Takbd YTO rOCyAAph HE CHICHD
€CTh HACIBis CRUOETPA OTHATH CHIHY CBOEMY, SIKO HE B'b CBOEI
Boxrb mesmaiiee, HO OTH- HAPOIa CHEY ero WSHAYANA ... OTIAH-
HOE“ (p. 626, ¢. 2, v. 11). Taroe mubmie, cormzacro Oeodary,
»BECHMA He KPBIKOE, 11a49e sKe U CyeTHOE eCTh: KOTODHI 60
HApOL® Takb CIBIIO OTHAID OH celsa BOo Baarbmie ThXb geno-
BBED, KOTOPHX® He BbAaeTb, KaKOBH OynyTb, TOHEME OHM
eIle W He DPOXUIMCI® (DP. 626, ¢. 2, V. 15). CooTbrerBynomee
BOJIEUS'BSABICHIe Hapoma OHIO OH COBEPIICHHO Oe3CMEICIEHEHO :
OHO NpOTHBOpBUMIO GH, BO-NePBHXB, o6uemy Gaary, u BMberb



¢b TBMB, BO-BTOPHXD, HAPYLIAJo OH DpaBa II IHTEPeCH MOHAPXA,
IT IOTOMY HE MOTIO OH SIBUTHCS BHPAKEHIEMS HApOAHOIN Graro-
naprocry (ibid). Yro rocymapu ,Bb onpe1bIeHin HacaBIHRKOBD
CBOHXB CBOOONHH“ (p. 629, ¢. 2, v. 12), Hamr'b aBTOPDH BaKII0-
YaeTh, HAKOHEI[h, Kak®b HaMU y®e OBJIO 0TMBUEHO, [0 AHAJIO-
rig ¢b APYIMMH YKAsHBAEeMHMH UMD OpaBaMH MOHApxa, uUpex-
CTABISOINUMI YacTHRA DpuMbHeHIS IpaBa rocynapa omqumr:
BJIACTB 1).

TaroBHapry MBHTI:I,BI:IHBHHyTbIe ITporonoBAYEMS B'B BAIIIITY
IIpaBa MOHAPXa HA 3aBBUIATEILHOE DACIOPAKREHIe HPECTOJOMD.
On@ako MM ero apryMeHTaIil BB IIOIbSY B3apbliaTeqpHATO
IIpeeMcTBa IpecToda He orparudnsaerca. Ha pany ¢b yrasaHieMb
Ha COOTBBTCTBEHHYID (POPMAIBHYI YIPABOMOYEHHOCTh IOCYIADH,
Bb ,I[lpaBab® npuBoguTcad PAAD CcooOpaskeHilt OTHOCHTEIBLHO
NbaecoobpasHoOCTH TAKOTO HOpALKA. MOHAPXD He TOILKO
BH Ipasb, HO OpU M3BBCTHHIB YCAOBISIXD M 0083aHD Olpenb-
IATH CBOETO IIPEEMHUKA [IyTeMD 3aBBIIaHid, Takb KaKb HTOTO |
Tpelyers ,0611ee 6uaro®. g ,00Iel TOXB3E® TOCYIaPCTBa He-
00X0OUMO0, YTOOH HACABIHWESL OHID ,J00pHIH, GOApPHI, HCKYC-
HHY M TAaKOBHHU, KOTOPHY OH noOpoe OTevecTBA COCTOSHIE He
TOKMO COXPAHIIH BB IBIOCTH, HO ¥ made OH YTBEPAWID H
YRpBIMIG, ¥ ecoy OH 9TO He NOBEDPIIEHHOE B3aCTALD, TINAICST °
OH IIPHBECTH BB COBEPIIEHCTBO® (p. 622, ¢. 2, v. 38), Ilosromy
MOHAPX'b, HE OTCTPAHAL ,Xy/0I'0 ¥ PA3OPUTENbHATO HaCIBIHNRA,
mbiicTBOoBaN® OH DPOTHBE ,00lIaro Oaara“. S3aBHCHMOCTD
JIHYEHXD KAYECTBD HACIBIHHEA OTH CJAYyIad — eJAUHCTBEHHEI
HETOCTATOKD HACITBIHOK MOHADXIM IO CpPAaBHEHID Cb H30Hpa-
TEJHHOM (Cp. BHINE); Ha OO0A3AHHOCTH MOHAPXA JEMRHUTH €ro
yeTpaHeHie NIyTeMb YCTAHOBIEHis 3aBBINATEIbLHATO TIOPIIKA
[IpeeMeTBa, HAMTYYIIHMD 00pasoM®d ofesnequBaninaro 6Jaaroco-
CTOSIHIe TOCYIApCTBA.

Urawrs, BB Bacabaroi MoHapXin ,Camogepsens”, cOTIACHO
Ilporonosnyy, ,UMbBETd IOJHYH HE3a30DHYH M IPEKOCIOBIIO
He IOAMEMKALLYH BJACTH (2 Tar® ke, IPH H3BBCTHHXD YCIO-
BiAXE U 0643aHHOCTH) OUPEnBAATH HACABICTBO CBOE, KOTOPOMY
IIOXOILUETH: CHHEY CBOEMY, HIH U HHOMY IIOMHMO CHHOBel, .
yeMmarpusad nocToifmaro® (p. 639, ¢. 2, v. 1). |

1) [IpaBo 3TO TWOXTBepKAAETCA TAKKE eme 47 npm"}apamn HCTOpHYE~
ckuMu B usb Ceamernaro Jlmcaris, cm. 634—641 cTp.
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Kaxs BHANMD, BOIA NOCTBIHEIAPCTBOBABIIATO MOHADPXA
paseMarpuBaercs BD ,[IpaBnb Kakb eTUHCTBEHHOS OCHOBAHIE
NpaBh [PeCTONOHACIBIRAKRA ; ONHAKO IIpOKOIOBHYS HE OTBED:
raeTh OROHUATENHHO H IOPANKA NPEeMETBA I[I0 NpaBy IEpBO-
POACTBa : IPH HOPMAIBHHXD YCIOBIAXH M BB cIydad MTOIHOM

‘HBI’ISB’ECTHOGTH BOJIM YyMepImaro rocyfapsa OHO HOPOJOMKACTE

I BHCTBOBATE.

Iopsanors mpecrodoracabais npeacrapiagercd IIPOROIOBIYY
BooOme BDH crbayomemsd Buab. Heam Beb cHHOBBA rocynaps
OQUHAKROBO JOCTOMHE IlapCcraro -3BaHid, .M He OyHers HU H2
eIUHOMD M3 HUXD BHHH, IIOPOKA H 3a30pa“, TO IIPECTOJD IIepe-

 XOIUTDH, COTJIACHO ,IWEY ECTeCTBEHHOMY® Kb ,IIepBOPOTHOMY

u crapbumeMy CHHY“ MoHapxa. (p. 628, ¢. 1, v. 28.) Ecan
sEe ,cTapbimill CHHED OKaMkeTcd ,HEerOAHHMDB Kb IIapCTBOBAHI,
UIH #ke BOOOINE B3JIOHPABEHMD U HeOIAroJZapHHME, TO IOCYIAPE
MOKETD 1 JOJEEHD HA3HAYHUTH IIPECTOIOHACIBIHMKOMD CABIY-
OIIAT0 B4 HUMPB MIANINAT0. ,A Korja OH TAKD HECYACTJINBE
Bb CHHAXD CBOUXE OHIH MOHADXB, UTO HE €JUHAT0 OBl OTE
HHXDH He BUABIH Kb IaPCTBOBAHIID YCTPOEHHA M YIrOOHA, TO...
JOIKEHD eCTh W CO CTOPOHH yeMoTpBTH HCEycHaro m 6aaro-
HDPaBHATO ¥ TOTO HANHCATH HACIBIHUKOMB® (p. 623, c. 2, V. 2).
Bp cmysab me cmeprn MoEapxa 6esh saBbmamis Hapom
JOJMEHD ,BCAKNMU NPABUIBHEIMH AOTAJaMH HCHETHBATS,
KaKoBa OBHLIA, MX W GHTH MOTIJXa BOJIA POCYNAapEBa M KOTOPAIO
U3% CHHOBB CBONXD HAPEKIH OHB HACIBIHMKOMT, €clm OH 0
TOMB nbimo Ou“ (p. 627, ¢. 2, v. 1). |

J1s IpaBHIBEAr0 onpelBIeHiA BOIM YMEPIIaro TOCYIaps,
IIpOKOIIOBUIE PEKOMEHIYET® ,HAPOAY® CIBAYOIIie TpPieMH :

1) Hapony mnpemne Bcero cabayers onpemrbInTs ,paBHC
WJIM HePaBHO (...HEpPaBEHCTBO ke 305 pasyMbercs 3HaTHOe U Be-
JUKOE . . ) ABTH CBOKW JOOHIB MOHAPXD (p. 627, ¢. 2, V. 9),
... €CTh JIX MBBBCTHO UTO CET0 CHEA BEIHMHU J0GHID, 8 0 IpYTOMTE
He. GIATOBOJIMID, TO I BOJS €ro H8BBCTHA, UTO JOOEMOMY CHHY
OTAATH GH Haciobxie u BechbMa TOTO Iono6aeTh HMBTH 32 Hacabi-
Haro rocyzaps, TOJXBLKO ORI cle MOTJO CTaThesS 6e3H MATeka U
CMYLIEHIA; M He cMOTPBTH HOODHIT JW €CTh MM BJIHII CHHE
NOOHMEIY, . . . Bocureys Hacabruie ero camoit Boabh Boskieir n
KO KpecIdb H Hakasamie oTh DBora upiemma 6esd pomTamis,
eclIl 3JIO0HAPABeH® HACIBIHNKD ABHICI® (p. 627, €. 2, V. 14),
»Hean ke HBBBCTHO, YTO TOCYMAPh PABHO JTOOHIE IBTH CBOW
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(v. 2), ... (UIN) X0Ta | HEPABHO JO0HIB, 3 HE3HATHHMD He-
PaBEHCTBOM®B (V. 10)“, TO BB TAKOMB caydah, ,10JKeHD HAPOID,
XPaHEs YHUHD €CTECTBEHHHNHN uMbrm 3a rocyzaps cedb
CHIHA TOCyZapeBa HepBOPOJHATr o, RIM crapbilmmaro w He
CMOTPBTH, KaKOBD HII €CTb OHBX (p. 628, c. 1, v. B).

2) Bn ToM® ke ciygab, korma ,HensBRCTHO DPABHO HJIH
HEpPAaBHO. CHHH CBOA JNOMIB rocyzaps® (p. 627, c. 2, v. 30),
HApOAy cabayerb omperBbiauTh, ,KaKOTO HpaBa OHIB TIOCY-
7appb, I Kb UeMy Haulade CRIOHEHB (p. 627, c. 2, V. 8); ecau
OJUED H3B CHHOBEH BO BCeMB eMy H0I00eHD, ,a IpyToll BechMa
OTIMYIEeHD“ (V. 87), TO OTCIA8 MOKHO 3aRINYUTH, ,9TO IIepBaro
AO0KID PORATEND® (V. 42) I X0ThIb HABHAYUTH HACKBIHHKOMD.

3) Bcad ske, HAKOHEI's, TOCHB TOCYMApS OCTANCA JHIIbH
OJ¥HD CHEHD ,a& HacIBIid BOJEKH POAUTEILCKOI He OTPBIIeHD,
TO XOTA OH OHD M SJIOHPABEHdb M H3BBCTHO, YTO OTH POIM-
TeJA HEA0UMD OBLID, NOJAEeHD HApodh MMBTH ero 3a Hacabx-
HATQ¢*TOCymapa“ (p. 628, ¢. 1, v. 18), Takb KaKb rocyzaph Bh-
POATHO He OTPBIIATE ero OTh IPecToNs ,He eTas HCITYCTHTH
KOPOHH M35 JOMY CBOET0, HAPOX'D e NONKEHD IIOCTYIIaTh410 BOIS
rocyJapsi CBOET0, eCaM He 0o u3BBerHOM TO X0Td (OH) HO TOJ-
Kyemon“ (p. 628, ¢. 1, v. 20). ,A UTO 3IB PpasCymIALTICSI O
CHHAXD MOHapXa TOMmAEe pasyMbru uomobaerb BO OCKYIHDBHIN
CHIHOBD ¥ 0 AIIEPAXH MOHADPMHKXD (T. €. Ipelnojaraercss abicr-
BYDOIIeH! KacTHIbCKas CHOTEMA), I'IB sKeHCKasd BIACTH HE OTCTAB-
JIeHa, Karkb orcraBieHa Bo Ppamnmin (7. e. Korja Ibiicreyers
CAIMIECRAST CUCTEMA) . . . B O Ipodel Omumaiimel U eXuHO-
JoMOBOHI (pammain“ (p. 628, c¢. 1, v. 38).

Bo caxygab ske npexpamenis ammacrin g cMeprd mnocabx-
HATO €7 OpeICcTAaBUTENT 6e3b 3aBBIIAHIA ,BOIA OHBIINMD MO-
HAPXOMDB OTAAHHAS BOSBPAIIAETCA Kb HAPOAY“ (p.628,¢.2, V. 7).

d) Mu nosHAKOMHIVNCH BB NPEINHAYIIUXD pasabraxh ¢b
YCTPOXCTBOM® BEPXOBHOM BIIACTH Bb M3yUaeMOM HAMY MOHADXIiH.
KakoBo sre, cipocuMb ce6s Teleph, IOJOMKeHie 65 NOqIaHHHE. ?

CamoneperaBHad Momapxis IlpomoroBmuya phsro pacmana-
eTcd Ha YHOPABISEMHXBb H YIpaBIALINUXB. (cyliecrBieHie
BHeme® wbam rocpapersa — ofmaro Gaara, COCTABIAETH HC- -
RIOYUTENBHOE NpHU3BaHie!) i 06A3aHHOCTL TOCYAapsA, OTBBTICT- |

1) Cp. xapakrepHoe BHpaxkeHie [IpokomoBuvYa : ,BCEr0 O0TEYeCTBA COCTO- .
anie ma BrIcoualime#f Bmacrn BHCHTH (p. 606, ¢. 1, v. 2). :
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BEHHAro TOJabKO mepeqs boroms. ,Hapons®, mepenass MOHAPXY
BCIO TIOJHOTY CBOHXE IIPaBb, COCPEIOTOYNBD BB €ro PYyKaXD
Bech ,MaecTaTh®, THMD CAMHMD 0093y6TCS Kb HEOTPAHIIEHHOMY
M 6e3IPeKOCIOBEOMY I[I0BHHOBeHID BebMB €ro BedbHIAME ]
»HapOID NOJNaHHEN" He uMBers npaBb, 8 TOABKO 0043aHH0CTH ).
Crbayers OpH 8TOMB OTMBTHTB, 4TO CyOBEKIOMB STHXB 004-
BaHHOCTell BDL ,lIpaBab MECIHTCS He OTIBIBHHYU DOJNAHHBI,
a UMEHHO Bech HAPOLb, KAKD U3BBCTHOE eIMHCTBO; KaKD TakKo-
BOe, HAPOAD CYIIECTBOBAID I JO BOSHUKOBEHIS MOHADXIM 1L TPO-
TOJKAETD CBOE CYIIECTBOBARIe, KAKD NPH HANMIHOCTH BIACTBYIO-
MAT0 HATH HUMD MOHADXA, TAKb X BB CIydab ero ormameHis
(Ip¥ TpeKpaAIlleHIn IWHACTIN); ,Hapond* IJd [IporonoBuua,
Bceraa o6razaeTdb OPHINIYECKEMD IHIOMD. Bompoca
00D 0643aHHOCTAXD M IPaBax® OTABIBHHXD HOOOAH-
HHXbB, K&K UHIHBHULOBT, [IPOKONOBHYE He BATPOTHBALTD.
Bp 4eMb e 3aKI0YAI0TCA 00A32HHOCTH HADPOZA ? '
» JOI®eHs HapoaB“, orpbdaers Ha BTOTH BONPOCH Oeo-
(paEB: ,0e3B IIPEKOCIOBIA M PONTAHIT BCA OTH CAMOIEPIRABIA
'moBerbBacMas TBOPHUTH: ... alle 60 Hapogb BOIM o0ueld cBoeil
COBJIEKCS ¥ OTHAI'B OHYID MOHAPXY CBOEMY. TO KaKO He IOIMKEeHD
XPAHUTH ero IIOBeIBHiA, BAKOHBL M YCTABH, (e3% BCAKOU OTTO-
BOprU“ (p. 625, ¢. 1, v. 31). M mosToMy HE MOMKETH HAPOAD
cynurn mhaa rocyzaps cBoero® (p. 625, ¢. 2, v. 1). ,Koxbmu
e [aUe He MOMETHh HApPOLbh IOBeIXBBaTH dYro JHO0 MOHADXY
cBoeMy“ (p. 625, c. 2, v. 18). ,llomxers Hapolb MMbBTH 32
OPSMOTO ¥ SAKOHEATO TOCYZAPH, KOI'0 HACABAHUKOMD 10 cebb
HapedeTdb crapbimilt rocynaps (p. 626, ¢. 1, v. 25). ., JloJEeH'D
(mapons) Tepubrm koero AM6O MOHADPXD CBOET0 HECTPOeHIE M
3IOHpaBie® (p. 626, ¢. 1. v. 10), Takb Kak® ,He MOMETD OTCTA-
BUTH ero, He MOMeTrdb 00 OTHAHHOU eMYy BOJH OTHATH (D. 625,
c. 2, V. 88)... He MOXeTH OTMBEHTH Boay Domei, roTopas
1 ¥ BOJD Ha,poz:Hon JBUTHYNS ¥ KYyIHO CBb OHOO caMa IbicrBo-
pama“ (p. 626, ¢. 1, V. b). »
Beb mepedncnieHHEA TOJBKO 4YTO ,,,HOJImeHeTBa“ HapOIa
CBOJATCH, KAKD BHIHMB, Kb HACCHBHOMY OBHHOBEHID Bembh-
[ miaws MoHapxa. Cupamusaercs, NpuUsHaBalrp ad lIpoxomoBras

1) Bnpouem® cabmyers 3zaMBTHTB, 4TO Hpomonoﬁn% JO01's BHIOMB
0643aHHOCTH HEBOJBHO INPHSHAETDH 32 HAPOZOMPB ONHO BECHMAa CYIIECTBEHHOE
HpaBo — WPABO TOIKOBATE BOJID HOCHEIHEIAPCTBOBABINATO POCYLapA (Cp. HHXKeE).
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ATy 00513aHHOCTD 03y CIOBROIL, M e I5Iars 18b Hed HBROTOPHA
HBBSATISA, JOIYCKAI'D BD COBEPIIEHHO HCKINIHTEIbHBXD CIYIaIX'b
IIaCCHBHOE colporusieHie. Ha aTore Bompoctd ,llpasua,
KaRD HAMB yoke IPHXOAWIOCH JIOMHUHATL, He JAeTH SCHATO OT-

Bbral). Oeodand HUTAD IPAMO HE YTBEDPHIAETH, UTO TIOIIAHHEE |

JOIKHEL HCITOJNHATH K TaKlA II0BeJBHIA, KOTOPHSA IPOTUBOPH-
JaTD DORECTBEHHEMD BAKOHAMD ; CB APYTroil CTOPOHHE, HUTID He
HaXQJUTCA M YIOMUHAHIA 0 KAKUX'D OH TO HU GHJIO USBATIAXD 18D
00S83aHHOCTH NOBHHOBEeHIA. Bo BegkoMb cayuab Taxoe yMmoi-

YaHie rOBOPUTH CKOphe BB HOJBBY HPENIIOJNOSREeHis, 9TO aBTOPH
»[IPaBAH® CRIOHAJCS Kb NpPH3HAHID 00S3aHHOCTH NOBHHOBEHISA -

a0 COJIOTHOIA.
Ha pany ¢b 00s3aHHOCTAMY IACCHBHATO xXapakrepa ©Geo-

paHD, CTPeMACh Kb HOCHABAOBATENbHOMY IIPOBEIEHID TPHHIIUIA

3aBBIATENIHLHEATO IPEEMCTBA, NPUIICHBASTT HAPOLY U ARTHBHYIO
00532 HHOCTD, UMEHHO . ,HCOHTHBATL (BB CJIYy4Yah HEU3BBCTHOCTH)
BCAKMME I[IPaBUIBHEIME JOTaJaMi, KaKoBa  ORJS WIM CHTH
MOrIa Bods rocyzapesa®. Haponb, TarMME 06pasoMb, BHBO-
JAHTCA H3D POJH NAaCCHBHATO HCUOJHUTENS NOBEJTBHIN cyBepeHA
(poarw, Ha KOTOPYyl, BooOuwle rosopd, ero ofpexaers yuemie IIpo-
KOTIOBMYa) M IIPHBHBAETCS Kb BHIOJHEEHID AKTHBHON (YHRILN :
OHDB TPH3HAETCH KOMIETEHTHHMD MCTOJKOBATENEMD BOJNM II0-
cabiHenapcTBOBAIIATO MOHApPXA M, cabIoBaTeabHO, BH M3BBCT-
HHXDb CIY49adAXb OIpenbiserd INpecroidosacrbirHura. IIpoxo-
TOBUYD OYEBHIHO U He IONe3pEBAIE BCel BAKHOCTH IIPHIINCH-
BaeMO¥ MMPB Hapony o0gsaHHOoCTH, & BMBerh ¢b ThMDB npasa.

A Mesmny ThMB BMBHeHIe HAPOAY TAKOM 00S3aHHOCTH, O3HA-
YaeTh HH GOJbIIe, HM MEHbINE, KaKb NpU3HaHie Hapoada
CAMOCTOATENBbHHMD FOCYTaPCTBEHHHMT OPraHOMb,
IIPUBBAHEHMDB B'b COMEUTEILHHXD CIYyYadXd CYAUTH O BOIb yMep-
maro rocynapsa ¥, crbmoBaTedbHO, BB ciIydal OTCyTCTBisA 3aBh-

1) IIpokOmOBHYH TOBOPHTH: ,XOTS OB TrpBXx®d GBI CAMOAEPKIAMB
onpeXBALTH BB HACTBINHKH MEHLINATO CHIHA, .. . HAH . . . HHOTO KOTO . . .
TO 0JHAKOXD MOHApIued B TOMB BOIB ZOJMKHLI CyTh NOBHHOBATHCA NOXJAHHIH
He TOKMO 0ess ARHAIO IOpekocHoBid, HO m 6e3m TaHEAr0 pONTAaHiA, eme xe
u Ges®b CyxIeHiA BB NOMECIAXB® (p. 621, c. 2, v. 24); HecMoTpd HA BCD
RaTeropnYsocTs 3TOr0 Tpe6oBanifA, 050 CBONHTCSA Kb OCYIKIeHID TONIBKO AKTHB-
HAaro CONPOTHBIEH1A MOHAPXY, & He NaccHBHATO. BbIb HemosuHOBeHie Ha-
pora BB cayuah HempaBoMBpHArO pacHopAXeHisi NPECTOJOMB MOKETD OHITh
TOJBKO aKTHBHRIMDG ; TOBHHEYACH TAKOMY aKTy NOJNAHHBIE HHYEro ,,HE HMCIOJ-
HAKNTD, He COBEPINAITE: BHRAKHXD IbBHCTBIH.
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I0aHLA, BHCTYIAOINIMB BB POMN YIPEIUTEILHATO OPTaHa II0
OTHOIIEHII0 Kb HOBOMY MOH4PXY ; CYILIeCTBOBAHIE TAKOTO OpraHa,
O04eBUIHO, BeXEeTh Kb JacTH9HOH saMbEB macabmmaro unpeeM-
CTBa IIPECT0Ja W30IPATeIBEEMD, IIPOTABD KOTOPAT0 TARD TOPSIIO0
BO3paKaAIb caMb IIporRONOBHYE.

DAKTUIECCKE UPUBITHIE 3aB'EmaTeerHaro IIpeeMeTBa TIpe-
CTOJIOM'B, ycTaHoBIeHHEEI IleTpoMb Beamrmm® un 060CHOBAHHHII
BB TOJNBKO YTO H3JI0MKEHHOMD TpakTarh Oeo)aBOMB, B cBelcs
BB PyCCKON UPAKTHED Kb M30UPAEMOCTH TocyZapelt, IpH JIeMb
poab ,HApo#a“ PpasHIPHBAJACh PA3IHYHEMH IPHIBOPHEMH
KPysEKaMu II BoMcraMu rBaprim. -Hampas cmbra aunms ma mpe-
CTOrh UpUWHIIMaNa XapakTepd: TOCYIAPCTBEHHATO IIEPEBOPOTA.
; SaBBIIATeNbHEI MOPANOKD HPEeMCTBA CTANE, TAKUMD 00Da30Mb,
' IPHYUHEON MHOTUXT GMYTH BB mepsolt moxosmus XVIII mbra u
CepPhEe3HO PACIIATAID PYCCKYH TOCYNAPCTBEHHOCTH, IOKA, HAKO-
HeNL, He OHIL OTMBHEED BB 1797 rogy lapmomn I-sive.



Yaers Il-ag.

Yuenia 'yro Tpouia, Fo66ca W Mydengopha, Kakbp HCTOY-
HHKH ,,[lpaBAbl BOAM MOHApLUEH‘.

Conmepsramnieecs BB ,llpaBab BoIu MOHApIIed“ moTHTHYIE-

CKOE y4eHie He OTAHYAETCI OPUTHHAJIBHOCTBI. [[0KA3aTEILCTBRA,

Kb KOTODHMB npubbraers Oeodand Jius 000CHOBAHIA IIpaBa
MOHAPX4 Ha 3aBBIIATENBHOE PACIOPASKeHle IpecToIoMDb, BHTE-
KaTh BB BHATATENIHHOM CTEIIeHN, KAKD S5TO BHIHO Yike HA
IEePBHH B3IIALD, M3DH OOLIUXD 3aUANHO-eBPONEUCKHXD HIell
IIKOJEH EeCTEeCTBEHHAI'0 IIpaBa BB TOM MXB paspalorkd, Karymo
ORI TIOXYYHIN ¥ IIpG,IIGTaBI/ITBJIeﬁ T. H. aGCOMOTICTICKAr0 HalpaB-

neHis sroit mronH, 1. . y I'yro I'ponis, I'o66ca u Ilydermmopda. -

Yo BOCIHTAHHWED PHMCKOM iesyuTckoit wosrerinm —
Hpomonoantm yBIekaBmitica I'axmaaeems 1), BSROHOMSB u Jle-
CTBY °), HAXOIMICA BOOOIIE B’b c(bepfls BIigEIA eBponeﬂcKoﬁ
TTOTHTHIECKON MHCIH U IOTOMY MOT'B 3aUMCTBOBATH CBOIKO
TONMUTHYECKY TORTPMHEY ¥ 3aaIHO-eBPOIEHCRUXD ,,UBPANHEEXS
yauTeqeit, IORasHBaeTh BedA ero Giorpadis 4. Opmamo, Ha

-

BHAKOMCTBO aBTopa ,IIpaBaH“ ¢b OpeIcTABHTEISIMUA eBpoIIetcrolt
” :

TMONUTAYECKON! MECIN uMBoTCI M Ooxbe IpAMHS YRazaHid.

1) Mopozors. Beodaws [IpokomoBmyb, kakb numcareas. CIIB. 1880.
Crp. 157—158. ’

2) TurauHOBB. ,Beo0dans [Ipoxonosnys“. Pycckilt Biorpagnaeckiit Cao-
Bapb. Orp. 402.- Mopozors. Op. cit. 129, 159.

3) Camapnns. Beopans lporonoBuds u Credans ABopekiit. Mocksa. 1880.

4) COm. Giorpadino IIpokomosmya y TuTamHoBa, 0p. cit., Mopososa, op.
cit., Tlekapcraro, Hayka m Jlureparypa upm Ilerps Bexuxoms Tomsd I-mi.
CIIB. 1862, Yucrosuya ,Oeopans Ilpoxomosuss u ero mpema“ CIIB. 1868.
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Takb, npesije neero, Heodans BB CBOEMD TparTaTh HEOTHO-
KpaTHo (TpII pasa) (p. 610, ¢. 2, V. 22; p. 619, c. 1, V. 27 u
npuMbd. 1-oe; p. 634, ¢. 2, V. 4.) CCHIALTCA Ha CJIaBHALO 3a-
yRogoywirreas I'yro I'pomia m ero ,npeMynpoe paacymﬂeme 0
opaBab Mupa I BOHHH®, YRasHBaA IPH 9TOMD RamIHII pasb
naTpyeMoe MBCTO. (Bnpoqufb, HI ONHO M3H BTHUXD YKas3amiil
He SBJISETCS BHOOJHD TOYHHEMGB: a) Bb umrarbk Ha cTp. 610
LkEnra 1l-ag, 9meao 5 w 7-0e“, BHIIyUIEHO yrasaHie raasw (Cap.
V); 6) BB murtarh Ha 619 crp. ,kHura l-ag, raasa lll-a, wmcmo
I-0e“ HempaBHILEO yKasamboaparpads (ua 1bak maparpads
7-0lf, & He NEPBHIL); B) BB Lnrarb Ha c1p. 634 ,kEura Il-asg,
raaBa 7-ad, 4HCI0 12-0e® Takike HENPABHIBHO YKasaHD Ilapa-
rpadp (ga nbab naparpadd 18-Hif, a He 12-Hif); OTHAKO, He-
CMOTDS HA HEIIOJIHYI0 TOYHOCTD OUTATD, MUAPOGHOCTD, ¢b KOTOPO
[IpOKOMOBHYD UXE IPHBOIUTE, 0€3yCI0BHO FOBOPUTE BB MOJB3Y
gnpeqnonomeﬂm UTO OHD. MONb30BAICA ,,De Jure belh ac pacls“
Cpouis BB opurumarh).
I‘oﬁﬁca " qu\PH;IOp(ba Hp()ROHOBH‘I’b HE IUTADYETD OILH&RO
OTHOGHTENbHO SHAKOMCTBA €0 Cb BTHMB HOCGIBIHEMD HMBOTCA
| paAMESA CBbIBHIA: BB ,IPaBHIAXD AAS NPENNOIOSREHHHXD
| yueGHHXDB 3aBEAEHIN ¢, IPHIOKEHHHXD Kb [[YXOBHOMY PErIaMEHTy
(1720), Beodard npelHasHAIACTD 5-U CONG Y4eHiA I mayde-
mig kparrou IlydenmepoBott mommrTmrml), T. €. 0UeBHAHO ,De
officio hominis et civis“. HyskHO KB TOMY ske eme 3aMBTHTH,
gro npousBedeniaMD Ilypernopda Boolue 0coGeHHO IOCUACT-
JUBHUJIOCH HA pycckolt mous®h. Eime BL HHCTPYRNiM AIA Boc-
| IMTAHIA [apeBHYa BDL 1705 T'., COCTABIEHHON 6apoHOMB [oiice-
HOMB %) BB wHCIB KHUI'D, KOTOPHS TPeNNOJATAIOCH NPOUTH Ch
LAPCTBEHHHMT YUYEHHUKOMDB, ABAKIH YIOMIHAOTCA COYUMHEHiA
HycIJeHnopcpa IMEHHO : ,BBeleHie BDL HCTOPID® M ,Manada
“RHKJRKIJ;EL 0 IONRHOCTAX® dWeroBbka X Tpasmjanuwna®). Bb
1718 rouy ,BBeZeHie BB meropin“ Ilydernopda OO0 mepese-
IeHO HA PYCCRilM ASHKD oTmoMD ['aBpiminoMd DyRHHCKEIMD 4)
U IepensfjaHo BB 1724 r.; a BB 1721 roxy Ilerps Bemmriit
' moBerbas CmHORY MBroToBUTH IepeBond ,De officio hominis et

1) MoposoB®. op. cit. 238 erp.

2) Cp. o nems Ilexaperift I t. op. eit 90—107 erp.

8) Mexaperkift op. cit. I T, 138—139, ‘

4) Ilexapcki#t op. cit. I r. 385 crp. Yuerormus op. cit. 329—330. Co-
raacuo jgoHocy Poxminescraro o6n 3roms mepeBogb ,Bbraas® uw Oeofums.



civis“; mepeBOA® HTOTH OHNAB BHIOJHEHD CBAIIEEEIKOMD
Kpegeroscrum® 1 noerb ,anpobanin® rocyaapa OTneYaTaHD B s
1726 romy ). TarkuMb 06pasoMd TPAKTATDH Hypergopda ,De
officio® mombzoBancg 6GOXBIION HBBECTHOCTHD BB [lerpoBeroit
Pocciu, m ecrb Bch ocHoBamis nomarars, uro IIpoKODOBUYS
6HID BHAKOMD b €r0 COJEpIKaHieME.

IpyrumMb BBpPOATHEIMB HOTOYHHMEOMD ,[IpaBam®, cyns mo
BHBIIHAMD TAHHHMD, ABITOTCA NHCCEPTAlid H3BBCTHATO IpO-
TecraEckaro Gorocuosa I. @. Bymmes ), ¢b woropeMe IIpoxomo- |
BUYD COCTOAND BB ApyatecTBeHHOH mepenuckbd). [Jepy Bynzes
NPHHEAMICHRATD UBANN PAAD cTarell 0 IOPUIAYECKHMDB BONpPO-
CaM'b, KOTOPHA OHDB Bb colpadd cBouxb® ,Selecta juris naturalis
et gentium* Halle 1717. Kb Temd Geocdana OpsMoe OTHOIMEeHie
uMBOTD ;| I'TaBEHME 00pasoM®, ,Bxercitatio juris naturalis de
testamentis summorum imperantium, speciatim Caroli II, His-
paniae regis® Halle 1700, a raxmxe ,HExercitatio juris naturalis de
successionibus primogenitorum* Halle 16954).  Cros 10 ¢BOHMD
BBIAANAMB BCEIBIO (CB CAMEIME HESHAYUTEIbHEIME BAAOH3Mb-
nemiaMy) Ha nousb yuemidt I'pomis u Ilydemmopda, Bymmeil |
OCBBINAETH JAJeKO HE BCB BONPOCH, KOTOPHE GHUIM 3aTpo-
HyTH IIpokomoBuuem® u B‘VIrEGT"B ¢ TBMB OTPaHHYHBAETCSH

1) Ilexapcki#t, op. cit. 213 erp.; YmecroBmruy® op. cit. 329—330. Ha
PyCCKilf A3BIKB OBIIH IepeBeeHHl BOOCIBICTRIE u Apyria npousBeneHis
lly¢ennmopga : ,De jure naturae et gentium*, ,De statu rei publicae liber'
unus“. OCp. Ilexapekift, op. cit I . 256—7 crp.

2) Cm. A. C. Jlanno-Taunuesckift, Mnres rocymapersa ® raasnbiimie .
MOMEHTHI e pasBuTia Bb Poccim co BpemeHH CMyTHl H 0 BIIOXH TIpeo6pasoBa-
ria, Tomocs MumyBmaro, 1914, nexalps, crpH. 28, npuM. 1-oe.

3) Tar® Memny npoiuMB, Oeodans coobmwuas Byaneno ronio ¢b nuebMa
copOoHCKUXD 60T0CHOBORE (1717) O coeMHeHIH TPABOCIABHON H KATOJMYECKOH
uepkBedl, Gnaronapsa deMmy Byzaze#h noayymas BOSMOXHOCTR HAIHCATh creni-
albHOE TNPOMBBENEHie, NOCBALIEHHO® KPHTHEKB yHoMsEyTaro nHebMa. Cp.
YueroBays op. cit. 44 crp. npumBu.; Mopososs op. cit. 214 crp.; TETAEHOBE
op. cit. 402, 429 crp. (BB aToM® mpousBenenin Bynnei MeXAY NPOINME XapaKkTe-
pusyers IlpoxomoBmua, kak® ,vir summus, natalium non minus et muneris,
quo in aula magni principis fungitur splendore, quam eruditione et virtute
eminens®“) To4rO Tar® e NO Beell BrmuMocTd Oeodand m GHIE THEML ,MOC-
KOBCKHM®B APYTOMB“, KOTODHE XOCTaBHI® Byzxaern Marepians xis ero mote-
MuYecKaro npomsseienia nporusd Haumes BBpm“ Credpama fAsopekaro. Owm.
Turauaoss op. cit. 429 crp., Yuerosrys op. cit. 367, 371 crp.

4) TIpo¢. Jlammo-IannaeBcKi#f BB yHIOMAHYTOH TONBKO 4TO CTATHh BBI-
ABUTAETH BTOPY H3D HA3BAHHRIXD JHCCEpPTAll#f Ha NepBhl TIAHB. MeKILY
TbMBp HA nBal oHa nMBeTh TOABKO BTOpOCTeNeHHOE 3HaYeHie,
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OOHKHOBEHHO JUINEb OTABIBHEMU OTPHBOYHHME 3amMbuamiamy
001Le-Te0peTHYeCcKaro Xaparrepa. [osToMy MHB COWIH BO3MOJK-
HHMTB He OpABJIERATh B033pbHIN Dynned Kb IpPOM3BELEHHOMY
HusRe O00IIeMY CONOCTABJIEHIW ydeHil u orpammn%cﬁ Ha erac
CYeTh JHMb OTABIbHHEME YKa3aHIAMI.

TarkoBr BHBIMHIA JaHHBA OTHOCHTEIBHO BHAKOMCTBA A4B-
Topa ,lIpaBIEl“ cb HpezxcwaBnTeJMMH IIKOJH ~ €CTECTBEH-
Haro npasa. ~

Ham® npencrouts myTeM® TeopeTqucKaro AHAJIN33, 1 CPaB-
HeHid MOMHTHYIECKAT0 YUeHid, cojepmaiiarocd BB ,IIpaBrb“, m
cooTBbTeTBeRFHXD yueri#t I'yro I'pomig, o66ca m Ilydernopda
(a Taxske OTUACTH W Dynnes) ycTamOBUTb, KTO H3h HASBAHHEIXD
aBTODOBB X BB Kakod MBpb Buians Ha Ilporomosmva.

Bompock 00b mHeTOUEMKAaX® ,lIpaBOH Bogm MOEApOIEH“
BB DYCCKOH auTeparyph He NOABEprajcd ele CIeIiaJIbHOMY
mscrbrosanin. (0noHaro, Ha TOIATHYECKYHD MOKTPHHY, M3J0-
SkeHHYIH BB ,[IpaBab“, ycraHOBHICS B3IIAAB, KAaKB HA Peleln-
Iilo npemMyiecTBeEHO Hael ['o66¢ca (ep. Hanp.: KoKomEnHED,
Jlexuin mo ofmeMy TOCYIZapCTBEHHOMY IpaBy 1912 I. cTp. 22.
Peticueps, ,00mecrBeHROe 61aro # a6COMOTHOE TOCYAAD-

L crBO“. Bbermuxb mpasa 32 1902 . Né 9—10, c1p. 28. Tapa-
HoBceril, Crares o ['066ch BH HoBoMD BENHEIONEITIECKOMD

crosaph Bporraysa u Egpora, toms XIII, crp. 846. Jl 1o Tm s,
Cratesa Bb CHoprurd ,Hrorm XVIII Bkra BB Poccin®. Mocksa
1910. Jlasapesckilt, Pyccroe rocyzapcBeHHOe IIpaBo T. I
1918 r. orp. 171. Illaxxamxs, Pycckoe rocymapersenmoe
npaBo, IOpoessr 1908 1. crp. 5. Janmo-TaEmaeBceKii,
Wnesa rocynapersa u raaBEbitmmie MOMEHTH e passuTisa B Poc-
Cill CO BPEMEHM CMYTH M 10 SIOXM IpeobpasoBamiit. ,I'oxocs
Mumysmaro“ 1914 r. crp. 27—28. [ImaToHO0B®. Jlekmiz 1o
pycckoit meropinm C. II. B. 1908 crp. 494. Toapko oguas Biaanu-
Mipexrid-DynasoB® BB cBoeMb ,0030ph meropim pyccraro
npaBa® Kiesb 1909 I. yKasHBAaeTb, KaKb Ha OCHOBHON MCTOU-
_HEKD, colepialledcs BB »IIpaBab“ mOXTpHEH, Ha yduemie I‘po-
II,lﬂ) Haw® mpumercs mpoRBpHTL OCHOBATEIRHOCTH onean—
" HHTATO BBIUIALA. ’

Bb BuAaxh HATIATHOCTH CONOCTABIEHIA MH GyHeMB TI0
KaIOMY OTIBIBHOMY BONPOCY, 3aTpoEyTOMY IIporRomoBHYEMD,
¥ BB TOM ke cucreMB, Raras GHIA IPUHATA IPH BOCIPOMABEIeHIN
ero JOKTDIHE, HBJIAraTh COOTBBTCTBEHHHA yuerid I'yro I'pouis,
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T'o66ca u IIypernopgda?), aro6n sarbmMb oTMbuaTh IEPTH CX0X-
CTBA U PaBIMUia MexIy colepaarquMmcss BB ,JIlpaBab Boam
MOHapHIe#“ yueHieMb H ero NIpeAnOJaraeMHMH HCTOYHMKAMH.

JleTaabHOMY cOIOCTaBJEHI® MO OTABILHHMD BOIPOCAMD
OOJUTHIECKAr0 Y9eHiA MH codIx YMBCTHHMS® NIpPeIIOCIaTh
o0y XapaKTePUCTHRY PAliOHAIHCTHIECKON MeTOJ0IO0rIH IIKOIEE
€CTeCTBEHHAI'0 IIpaBa BB CBA3H Cb BIiAHIEM® ed HA X0Lb pas-
cysnerilt IIpoxonosmua.

I'masa [-a4.

JIOr¥4ecKiad OCHOBBI IIKOJBI €CTECTBEHHAIO
TpaBa ¥ MeTonsk IIporomoOBHYA.

Hagamo HOBaro BpeMEHM O03HAMEHOBAJIOCHh BB 00JACTH
MHICIH TOPKECTBOMD DAIiOHANIHMSMA ; eIAHCTBEHHHMD HCTOTHU-
KOMB> IO3HAHIS OHJ'h IPH3HAHD deloBbueckill pasyMb, H3BIe-
KaoINif OyTeMP AEIYKIIA M8H CaMOOIeBHAHHXD HCTHHD (aK-
cioms) whayo cueremy MipoBosspbEis. Mucab weropbueckad,
OTP'BITABIINCH OTH BCAKMXE BEBINEUXD 4BTODHTETOBD, TATOTBB-
IMUX's HaJh Hell B mepiond cpefEeBBKOBBA, 6epeTh TOUKY OT-

npaBieHiZ BB ce6b caMmoll; BDL pesyibraTh ¢miaocodis orab-
IseTcsl 0THh GOTOCTOBIA M COBEPINAETCA CEKYIApH3allid HAYKH.

Bt mnpasosbabmin m rocymapcrsopbabminm HoBOE TedeHie
MHCIM CO3JaJ0 IIKOJY eCTeCTBEHHATO IIpaBa, KOTOpasd BB Te-
gemie AByx® croabrit (XVII m XVIII B.) mourn 6espasgbibHo

iy

COCpeNOTOYNBANIA Bh CBOMXD DYKAXh HAYYHYD paspaboTKy BO- -

IIpOCcoBH 0 TpaBb m o rocymapersb. Bo BeBX® 00J2CTAXD IIpaBa
CTAJI0 SCHHMbD, 9TO IBHCTBYOLI[iA HOPMH He COOTBBTCTBYNTH
6orbe HOBHMD X03AMCTBEHHHMSB, CONIAIBHHMB ¥ IOJATHIE-
CKUMDB OTHOINeHIAMDB. HymHO 6HI0 HANTH OO, PATiOHAJBHES
OCHOBAHiS TpaBa, WTOGH BHBECTH W3B HUXD OTHBIBHESA H0pH-
NEYeCKiT HOPMH, COOTBBICTYDINIS MBMBEHBIINMCS YCIOBIAM®.

OTy s8alady ¥ BHIIOJHWJI& IIKOJ& €CTECTBEHHATO IIPaBa IIPH!

TOMOIIN [eNAYKTUBHATO, PANiOHAIHCTHIECKATO METONA.

1) Il@TaTEl HAMH UPHBORATCA MO CABAYOIIEMD H3ZaHLIME :

Hugo Grotius. ,Dejure belliac pacis® Amsterdam
1735 r.

Hobbes. ,De Cive“. Amsterdam 1742.

Puffendorf ,Deofficio hominis et civis“. Giessae 1741.

Buddeus. ,Selecta juris naturae et gentium“ Halle 1748.

3

e
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OcHOBHOIt cBoeff sagavel BB 17 B. MIKOJA €CTECTBEHHATO
OpaBa CTABHWIA. OOpaBiaHie ¥ 060CHOBaHie HAPOAWBINArOCAd HO-
| B4ro rocyJapcTBEHEAr0 IIOPANK3. Takb KaKb 3TOTH IOPSJOKD
BHIKICA BB (HOPMY MOHAPXUIECKAr0 aGCONDTIEMA, TO MocIbrHil
¥ HameJad PaliOHATHCTHIECKYI0 (OPMYINPOBKY B €CTECTBEHHO-
mpasoBEXE yueHisx® XVII pbra. Hambomrbe BumHEME TpencTa-
BI/ITGJIHMII a6comorucTckaro HampasieHid Bp X VII BBrb OvuIn
I‘yro I'pouitt, Boma T'o66cs m Camynas Ilydpdernopds. '

T'yro I’Bomﬁ CTPEMHUTCS HOCTPOUTH CBOe ydUeHie Ha TBep-
IOMB OCHOBAHIM HewsMbBHHAro ecrecrBeEHaro npasa (Proleg
30); Had9aJa STOI'0 IpaBa YCTAHABIMBAOTCA BHD 3aBUCHMOCTH
OTb KAKWX® OH TO HE OBUIO BHBINHUXB 4BTODUTETOBD, HCKIIO-
9UTeILHO HA pallioEaJbHON mmoush. ,Primum mihi cura haec
fuit“, rosopure 0B, ,ut eorum quae ad jus naturae pertinent
probationes referrem ad notiones quasdam tam certas ut eas
nemo negare possit nisi sibi vim inferat.. Principia enim ejus
Juris, si modo animum recte advertas, per se patent atque evi-
dentia sunt. (Proleg. 39). BHBOZMMHe Pa3yMOMb H3T BTHXT
. @KCIOM'P €CTECTBEHHHE 3aKOHH a0COMOTHO HEMSMBHHH, TAKD ITO
| maske caws Borb Ee BB coctoamin uxn sumomsmbruts (L. I Cap. I
§ X. 5); Goxbe Toro, omm ,locum aliquem haberent, etiamsi
daremus, .. non esse Deum, aut non eurari ab eo negotia
humana“ (Proleg: 11). ,

HemsMBEEOMY ecTecTBeHHOMY IpaBy (ius natura,le) T'pominu
énpomgonocmmem usMBHYHBOe jus voluntarium (mpousBoabHOE
I modosuTensroe npaBo) (L. I Cap. I § XIII), merowHmEOMD
KOTOparo sBIsgeTcs MIH Boxd Domia (orcoma jus divinum),
WIX BOXA Yeaosbueckad (oTcwria jus humanum).  Bs CBamen-
HoMb [lucanin comepsrarTess, Kakh HOPME €CTECTBEHHATO NpPABA,
TaKD H jus voluntarium; mosromy HEITPABUIBHO OTORIECTBICHIe
Cam. Iucamis ov eCTeCTBEHHHMD . 3aKOHOMD (Proleg. 48, &0.
L. ICap. 18§ XVI u XVH)

Us® cRasaHHaro AcHO, 91O BosecrserHOS o'.mposeme He
MOMETH CIYHRHUTH 1L ['POIid caMOCTOATENEHHMD HCTOYHIKOMD
E_mm JIOKa3areaserBh ; NpuMbBpe usb Cesamenmaro Ilucamis
‘TIPUBOJATCA HMD TONBKO BB IOATBEPMIEHie MOBOXOBD, TOUEp-
(HYTHX® HU3b pasyma. Oxmaxo I'pomilt He wyBCTByeTH cels
1116 JOCTATOIHO YBBPEHHHMD Ha STOMB HOBOMB IIYTH X IIOTOMY
,[IpeodpeMenders cBoe PO 3BENeRie (3KOHETHHMI IUTATAMI K35
| ApeBHUXD aBTOpPoBb W CBsamennaro Ilucamis m IpuMBpaMu usE
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HCTOPIN: OTOTH TPOMOBAKIN CXOMacTHIecKilt anmapard JOIKEHD

GHI> CBOMMb amopmecrozm TIOANEPYRUBATD CBOGOJHHEE JOBOJH

pasyMa. ,
Y crbaynmaro 3a ['pomierMs BHIADIIATOC IpeACTABHATENS
OIKOJH eCTeCTBeHHAro IpaBa — ¢uiocoda ['o66ca — mamosxrenie

BB 3HAYATEIbHON CTEIIEHHM OYHIIAETCA OTH CCHIOKD Ha BHBIIHIE -
aBTOPHTETEL ¥ CTaHOBHB'D OMIMPIIECKY HBKOTOPHSA MCXOTHHS

TIOJNOMKEHIT — BI‘OI/IBM'I: RaRb OCHOBHYI qep'ry IIPHPOI[I:\I qeJro-

B'Brca — ['066c¢B pasBHBaeTs CBOXW 00mecTBeEEYI0 ¢hurocodin:

€0 CTPOTOI0 AeAYKTUBHO-MATEMATHUECKOKH II0CIBI0BATEIBHOCTEI
(more geometrico). Io csoemy meromy I'o66¢H — TBOpEN'H OpIH-
T'HHANBEOM TeOpil I03HAHIA, COYeTANINEN ARIIINCKIN OMIIPIZME
¢h KOHTHHEHTAIHLHHMD pauioHanmaMoM® (IONH CHIBHHMB BIli-
AHIEMB TlerapTa),— B'H 3HAYATENLHOM MbpB aBIfercs panioHATH-
cToMb. BHcmee nosgarie, o 'o66cy, DOCTYIHO TOABKO PasyMy :
¢uIocopCcTBOBATD 3HAYHTD CUYMTATH IIOHATIA, T. €. CKIAJHBATH
b ¥ BeInTats. CormacHo aToMy mpuamuEmy I'o66es u éTponTs
CBO€ IOJMTHIECKOE YUeHie; ed IONOMeHiT ,eX veris principiis
evidenti nexu derivatae (sunt)¢ (Praefatio?).

BosecrBerHOE OTEpOBeHie He ClymHTB IIS ['o66ca camo-

CTOSITEIIPHEMD MCTOYHHKOMD T08HAHIA. OHB 0CHOBHBAETH CBOIO
001ecTBeEEYD ¢uiocodin Ha IPHANNNAXE HE TOJNHKO CAMOCTO-
SATeNbHHXD, HO pasxke npoTuBopbuammxs Ceamernomy IIu-

caHi (sromcTmaeckilft mpuanmns). M ecam I'o66¢h cauTaeTd |
HeOOX0JMMHEME ToCBATATD X1, 4 Taxsme orgact IV, X VI, XVII i ¢

XVIII rnaBe ¢Boelt KEUTH, uraraM® n3b CamerHaro Ilmcaris,
10 BIAeTH OHB 3T0 EIUHCTBEHHO IJS TOr0, UTOOH IIOKA3ATH,
9T0 ero yderie He Haxomutes ¢b Omam. [lucamieMs BB mpord-
Bophuin ?). (Cp. Praefatio.)

 Eme marbe BB TOMT e HAIPABIEHIN MIETH IIyq.)eH,nopQ)'L

Bapmiiirsi o

1) Cp. Berolzheimer. System der Rechts- und ertsdhaftsphilosophw
Miinchen 1904. B. I. 13— 15, Windelband. Geschichte der neueren Philosophie
Leipzig 1911, 1. Band 150—153.

2} Cabmyers, BUpoueME, 3aMBTHETE, 4TO ¢'b BHEIMHSH CTODOHE npoueccyb

CeRyNAPHSALiN ecTecTBeHHAro upasa y ['o66ca ne mnomexs CTOMb  ZAJEKO,

kaxk®s y [ponis: POGGG’B, onpem;mm 3aKOH'B, KAK'B NOBeJBHie BRICIIAIO, BhI-

Hy®IeH> OCHOBHBATH 00A34TENbHYI CHIY €CTeCTBEHHATO 3aX0HA, NPECTaBIsd-

OIIATO ,YKA3aHle NpaBaro pasyMa Hacwers TOro, 9T0 caBAyeTs ABAATH H I6I0

m36Brars BEL BuIy camocoxpapenig“ (Cap. lI, § 1) u He gBasomiarocs IOTOMY

3aKOROM® BB HCTHHHOMB cMHlcH$ caoBa, Ha Bomecrsennolt sox’s (Cap. IlI,

33). Cp. Hickoasko npeypeanvennoe 3aMbyanieRehm'a op. ¢it. 215 crp. npumby.:
B

oy
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OED IIPAMO NPH3HAETDH, UTO €CTECTBEHHOE NPaBO M ,MOPAIbHAS
reoJorig® b COBEPIIEHHO DAB3IUYHHS M HE3aBMCUMES IPYT'E
| oTB Ipyra HaYKH, & IOTOMY He 9JYBCTBYeTH HEOGXOXHMOCTH
TOATBEPHKAAT IIONOMEHIs cBoero yueHia conlrkaMu Ha CBAIEH-
Hoe Ilmcamie: 0B y Hero COBEPIIEHHO OTCYTCTBYWOTD.

MeaLy HAYKOH eCTeCTBEHHATO IPaBa M HPABCTBEHHHMD 00-
TOCIOBieMD CYIIeCTBYeTH, coraacHo IIypernopdy, pasiandie, KAKE
B'b OCHOBHHX'B HCXOAHH XD HATAJIaXh, TAKD H 110 COTepiKaHin: ,In
jure naturali aliquid faciendum adseritur quia per rectam ratio-
nem idem ad socialitatem inter homines necessarium colligitur*
(Praefacio § II), manporus®: ,Theologus moralis in eo ultimc
adquiescit, quia Deus in scripturis sacris ita iussit* (ibid):
m BMBers ¢ TBMB: ,,Jus naturale magnam partem circa for-
mandas hominis exteriores actionds versetur. Ast
Theologiae morali non sufficit . . ., sed in eo maxime laborat,
ut animus eiusque motus interni ad placitum Numi-
nis figantur“ (Praefacio § VI). Msb Beero sroro cabayers,
aro ,Si aliqua sint, quae divinis litteris agere aut omittere
inbeamur, quorum neccessitatem tamen ratio sibi relicta
perspicere nequit, illa extra jus naturale esse“ (Praefacio
§ IV), r. e. He BCe BBpHOE Cb TOUKM 3pBHIT 60rocioBii Mo-
%mem GHTH MPUHATO ECTECTBEHHHMD IPaBOMB; HTO TOCTBIHEE
COBEDIIEHHO HE3aBHCHMO OTH uepsaro. HMCKIOYHTETHHO HA
OCHOBaHIK 9TOT0 ecTecTBeHHAro npasa Ilydernopd® u CTPOUTEH
cBOE ydUeHie IIyreM®P INeMOHCTpALid ¥ JemyKiinm ).

TaroBH Th Iorm9eckifs OCHOBHE, H& KOUXD HIKOJA €CTECT-
BEHHAT0 IIPaBa BOIBOJMIA CBOM IOCTPOEHIS. |

KaxoBp sme, cmpocmMb cels Temephb, OHID MeTON®, IPH-
HSTTHIH IIporomoBHYEM AN TOKABATEIBCTBA CBOMXD IIONOMEHIN ?
. OGHapysxuBaerd Ju XONB PasCY:HJEHIY HAIIEro aBTOPa BIIAHIE
' PRITiOHANNCTAIECKOH MeTomosOrin ¢

Ha ary BOTpOCH mpHXOLUTCS OTB’ﬁTI/ITb 0eyCIOBHOG BB IIO-
JOKUTENbHEOMB CMHCIB. -

»Alte und neue Anschauungen gehen jedoch lange nebeneinander und ver-
mischen sich. So sieht Hobbes die Quelle des Natiirlichen Rechts noch
vollstindig in Gott; das Naturrecht ist ihm ein Teil des gottlichen Rechts®.

1) Beenbno mpoREKHEYTE panioEaNusMOMD H UYETBEPTHI BO3MOXHELH
HCTOYHHES ,[IpaBam“ — Bynne#h. Iloxobuo qu)en,uopcpy, OHB CTPOHTH CBOE
%yqenie HCKINYUTENABHO HA NOYRT pasyMHAI0 ecTeCTBeHHAI'O ITpaBa, He npueb-
ras Kb apryMenTaliu msbp CBamenmaro [lmcauid.
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IIpoxomoBUY® BB BHAYATENHHONM CTEINEEW OCHOBHBAETH
CBOE y9YeHie Ha IOBOJAaXD ,eCTeCTBEHHAro pasyMa“ OHB crTpe-
MHTCS OOKABATH, dITO ,yCTaBDB 0 HpecTosoHACTbAin® HE TPOTH-
BOpBUMTH ,cymedt mpaBab¢ H ,cOrIaAcyeTh SIPABOMY €CTeCT-
BEHHOMY pasyMy“ (p. 606, c. 2, V. 23). PasyM® 5TOTH, COTJIACHO
HalIeMy aBToPY, O0NagaeTh IBIHMD PAOOMD CAMOOYEBHIHHXD
UCTUHG ,eCTECTBEHHHID 33aKOHOBBH®, KOTOpHE ,caM(d) co6010
Epbunx(sa) (cyTh), Ee MOomeTDh 60 3IPaBHYU PasyMb
9eMoBbIeCcKiM MHAKO pascymma T (p. 608, c. 1, Vv,
42). Ha »TH ,ecrecTBeHEHe 3aKOHH® Oe0()aHD U CCHIAETCS
IIOCTOAHHO BB ¢BOEMB Tpakrarh (p. 607, c¢. 1, v. 12 et v. 80;
p. 606, c. 2, v. 23; p. 616, c. 1, v. 24; p. 618, ¢c. 1, V. 2;
p. 619, ¢. 2, v. 1 et v. 19; p. 642, ¢. 1, v. 841 1. n.). OnHaxo,
Ha PAOY Cb €CTECTBEHEHMD PasyMoM® IIpOKOIOBHYD IPH3HAETH,
Bb OTIHYie OTH CBOHXTE €BPOIEMCKHXD 00pasmoBb, M Apyroi
COBEPIIEEHO CAMOCTOATENBHHY WCTOYHWKD IOBHAHIA: DBoect-
BeHHOe oTKpoBemie. Har®y Mu Bugbam, moBoxH orp CBsmeH-
Haro Ilucamis oTHIONE He OpPUBOZATCA BB ,IIpaBak“ TONBKO
BB HOATBEPsKIeHIe NOBOAOBD OTH PasyMa, HO BHCTYIAOT® KaKD |
He3aBHCHMHIH, coonpe,u'hmomlﬁ $aKTOPD BB MOIHTHIECKOH KOH- -
Lenmin aBTopa.

Bech X0Ob N0Ka3aTelhbeTBh IIPOKOIOBHYA BENETCHA NApad-
JeNBHO : KamI0e MoJ0KeHie BHBOOUTCA OXHOBPEMEHHO H8b CBA- |
merdaro Ilmcawis um usb ecTeCTBEHHArO pasyMa, ,BoroM® BB
cepAlaxbd JeloBBUecKMXDb HamucaHHAro“. Brbmrre o6a »TH re-
TEPOreHHHXD HCTOYHUKA UPUBHANTCA DPABHONPABHHME, OITHAKO,
JErKo 3aMBTHTH, 9T0 Ha IhabB MeHTPD TAMECTH BCErO TPAKTATS,
JEeRATHBD DA 0HAJIHCTHYECEUX D TOKABATEIBCTBAXD. |
HsaoxxerHoe BB HeMB YydeHie .0cTagoch OH, COGCTBEHHO, IIO
CYIECTBy HeMaMBHEHEMD, eCIH GH 0TOPOCHTH BCHO APTyMEHTAIIN |
GorocIoBckaro xapakxrepal).

1) Hermogenie, KOHEYHO, -COCTABIAETD RONPOCH O CAMEIXH OCHOBAHIAX'D
BIacTH : aprymenrania ush Camervaro [lucanis, Ha pAXY C¢BH eCTECTBEHHO-
OpaBOBEIMG, PAlllOHATHCTHIECKEMB> 0GOCHOBAHIEM'B BIACTH MOHAPXa, BEIIBH-
raeTs OCHOBaHie TeokpaTrHieckoe, W o0a STH THTYIa, KaKp HaMH 0RO HO-
KA3aHO BB CBOeMB MBeTB, OKA3HIBAKTCA BB HENPEMHPEMOME mpoTHBOphuinm,
Cp. 06® atoM® Brime ctp. 13—14. O coverawisx’®s HLOrOBOpHOA H TEOKpaTH-
YeCKOH HIeH ¥ ycnomﬁm HX'D nornqecnoﬁ BO3MOMHOCTH, CP. HHXe T 1V-aa
paspbas II-of, '
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Bo Beaxowb cIydah, Ha QCHOBAHIM CKABAHHArO') HENB3S
He OpII3HATh, ITO HPOROIIOBI/I‘TI: BB CMHCIB MeTOa HECOMEBHHO
HCIHTAID Ha ce6B BiidHie MKOIH eCTECTBEHHATO IPABA. Haup
IIp&J.IOTOHT‘I: BB cabAyOIEXE TIABAXE npocnfﬁnmb, OCKOJBKY
BiisHie OTHBIBHHXD Hpe,H,.CTaBHTeJIeH IOKOJH CKa3alIoch Bb
comepearamin moamrideckaro yvemia IIpokomoBuya.

I'maBa II-ag.
‘BepxoOBHasg BIaCTE.

[MonsTie ,,cyBepeHmeTa,“,'RaRus OCHOBHOT'0 LIPM3HAKA I0CY-
JaPCTBEHHOM BIACTH, CIOMRHUIOCH YUCTO HCTOPAIECKIMD IyTEMD,
— B nponecch 60pEOH HAPOMKAABMATOCA HOBATO MOCYAAPCTBA CB
TPEMA MOTYIAME IIONATHIECKHMY CHJAMH CpeIHeBBKOBBS, KO-
TOPHS KOHKYDHPOBAIM Cb HAMD M O’.GIIap’IrIBa;fII/I'y’HeI‘OMBePXO-
BEHCTBO. OTHMM TPeMsl CHIaMU, BPaXIeOHKME TOCYNApCIBY
QGHJIH KaTonnqecmaﬂ IePKOBD, CBHIIIGHH&&I Prvcras I/Imnepm
n ¢eomarpHas BIacrb. IHesaBMCHMOCTH OTBH IIANICKOHM cympe-
MaTiv, HEe3ABMCHMOCTH HAIOHAJBHATO T'OCYIApCTBA OTH IPHUTS-
samEinm MMmeparopa Ha BCeMIPHOE TOCIOACTBO, IOLYUHEHie Io-
rocymaperBy $eonadbEHXD CEHBEPOBS, COCPELOTAYHNBABIINXD BH
CBOMX'p PYKAX® (YHRIIW rocyIapeTBeHHOM BIACTH M ITPEICTaB-
JSABIIUXD TeTepOTeHHHM SIeMEHTD BB [OCyIapeTBs — TaroBO
TEePBOHATAILHOE CONEpIKaie MOHATIA CyBePEHATETA, SBUBIIAI0CS
| Bb Haykb, XaKb OBHAMEHOBaHie MOOBAM, OEPKAHHOU HOBHMD
TOCYAAPCTBOMD HaIb CPeNHEBBROBHMIU IIPOTHBERKAMH.

Horoe rocynapc'rBo cO3llaBIIeecs 2 paSBanKHax'b deona-
AU3Md, NPHEANO IPEHMYUICCTBEHHO MOHADXHIECKYI (bopmy
IlosTOMY BB NONHTAIECKOMD COSHAHIM TOr0 BPEMEHH IIOHATie
BePXOBEHCTBR FOCYXMAPCTB 3 CIMBAETCS CB HIeel BepXOBLH-
CTBa TOCYAAPS; BTO NPEACTABICHIE, IOIYIMIO IIOLKEPREY
BB HENOCTATOYHO SCHOMD COSHAHIM TOCYHAapCTBA, KAKH KOPIO-
PaTUBHATO €NWHCTBA, KAKDb HOPHAMIECKAro JWIa. Bce 8To BeJjo
K OTOMIECTBIEHI CYBEPeHHTETa TOCYJaPCTBA CBb CyBEpPEHHTe-
TOMB TOCYNADCTBEHHATO OpraHa; TAKHMB 00PA3OMSE, BOIIPOCH
065 OTHOINEHIN FOCYASPCTBA Kb APYTHMD COI3aMb CMBIIXBAETCA
Ch BOIIpOOOM'.B 0 BHyTpeHHeH oprannaaum caMoro rocyZapcrsa.

‘ 1) 74 ecnn eme BCIIOMHHATh npo nyxopnmﬁ Can'’b am:opa »1IpaBIEL BOJIH
MOHADIIEN“, PENPACIIOJAraBIIift ero Kb CCHAKaMB Ha CmameHHoe Ilncamie.
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Baaromaps Taroil mocramoBrb BOIIpOCa, y4eHie 0 cyBepe-
HUTETH, KAKB HE3aBUCHUMOCTH I BEPX0BEHCTBE TrocynapcTha,
NIPEBPATHBIIACH BD TEOPIl0 MOHAPXUYEeCcKAaTo cCyBepe H U-

TeTa, NOMKHO OHIIO0 BETPBTHTHCA H IePENIECTHCH ¢'b YIEHIEMD

O CyBepeHHUTEeTH HAPOMHOMS.

Yae Bb pamHee cpeaHeBBKOBBE yCTAHOBHIOCH yUeHie, ITO

UCTOYHAKOMD BCAKOH BIACTH ABJIAETCS HAPOXb. Jderie 9To,
IMBDINee CBOMMD OCHOBAHIEMS crapyno Tpamumin o ;lex regia“,
Oufaelickoe mpenaHie, NOTOBOPHHSA OTHOIIEHIA MEMKIYy CcH3epe-
HOMB H BacCaJOMTBy & TAaKKe W30HPAeMOCTh HANH ¥ TIJIABH
CamerHO! PuMcrott wMmepin!), OJMHAKOBO CIYSRUIO, KaKb
U OOpaBIaHis MHAlCKUXD HPHTA3aHIN Ha CBBTCKYD BIACTE,

TaKD ¥ I BAHIMATO yTBepMAEeHIT mpaBd MMIEpaTopa ?), u, Ha-

KOHEI'®, MIA 000CHOBAHIA NEMOKPATUIECKHMXD WNEalloBh — Bb
BB NJOKTPpHEH HapoXHaro cysBepeHumTerad). Ko
9TOY MMEHHO HOKTPUHD 06paliainTcs npOTHBHHRH MOHApXMYe-
CKaro CyBEPeHHTETa-MOHAPXOMAXH *).

- Taxnb -BeTpbuanwTes BB DPABIMIHHXD IO CBOEMY. IPOMOC-
XORIEHID ¥ NEePBOHAYAINDHOMY CONEPRAHID HIEH CYBEPEHUTETA
I CIMBAICA BO eIUHO: 00D OHH 03HAWAKTE OXHO K TO e
IIOHATie : HE BHCIIYX BJACTH 'OCYIApCTBA, & BEICIIYI BIACTH
BB I'OCyHapcTBB, HE BEepXOBEHCTBO FOCYAapCcTBa, a OpraHa.

Bt sroM® MMEHHO XYyXB U pasBHIbL cBOe yUeHie 0 CyBe-

peruTers BolsH®, NABIIIM STOMY NOHATIO SAKOHYCHHYHD WOPU- |
IUIEeCKY 0 cbopmy.nnpomy %), KoTopas Jeraa BbL OCHOBRY GOOT-’

BBTCTBEHHHED yYeHIN mpexcraBaTeneit. aGCOMWTHCTCKArO Ha-

1) Cp. Bemme crp. 50. Gierke, op. cit. 77 erp.

 2) Bp pykax® JIG[‘HCTOB’b, VYRBIMAXE, 9TO CYBEPEHATETE pa,a'ls HaBCerna
H BB moxEon MBph omymxem, HapoOaOMD H nepelran'b nunepa'ropy ‘Gierke
op. eit. 77,

3) HauGoxbe aam*ﬁqa'renbﬂme IEeMOKDPATHL cpezmeﬁ'btconm — aro Map-

cunit IManyancki#t m Huwvoxasr Kysamckifi; em. o #axs Rehm, op. cit. 185101,
Gierke op. cit. 125——126, Omm y4uam, 49TO HAYATBHEIA HapOIHEIf CyBepeHH-
TETH HEOTIYHAAEMb : UPH noc'raB.neHm MOEapxa COBeplIIaeTCH TOJBKO CON-
cessio, a me translatio juris.

4) Cm; o mmx® Rehm op. cit. 215—218. Gnerke op. cit. 142—149,
Kopaaesckiff, ,OT®s mpAMOro HApOLOUPABCTBA Kb NPENCTABHTENBLHOMY H OTD
narpiapxaabEOR MoHapxim kKB napramenTapusmy“. Toms II crp. 325.

~5) Cp. TapanoBcki#t op. cit. 481—482 crp. Komamemckiff, op. cit. . [
322 ¢. Rehm, op. cit. 229 c. Gumplowicz, Geschichte der Staatstheorien.
1905, 148 c.

g
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,TIPaBIICHIA ITKOIH ecTeCTBEHHATO HpaBa — ['yTo I‘pomﬂ I‘oﬁdca
u Ilygernopda.

I‘pomﬁ c000pasHo cHeliaJIbHON II;’EJIH CBOEr0 IPOH3BEle-
Hif, TOCBAIIEHHAr0 BOIPOCAMD MEMAYHAPOAHAro NpaBa, HE
I2eTH 3aKOHYCHHATO Y9eHis O BEPXOBHOM BJIACTH M OTPaHNYH-
BaeTcd HA STOTH CYEeTH JWIIHG OTIBIBHEEMH YHRASAHIIMI.

,Potestas civilis¥ — rocynaperseHHas BIACTD, COTIACHO I'po-
nin, ImpeacraBIgeTh co6oi: ,facultas moralis civitatem guber-
nandi« (L. I Cap. IIl § VI. 1); oma HasHBaeICs BEPXOBHOM
(summa), Takbs Rarb es mrbiersia ,alteriug juri non subsunt,
ita ut alterius voluntatis humanae arbitrio irriti possint reddi.
Alterius cum dico, ipsum excludo, qui summa potestate utitur;
cui voluntatem mutare licet.« (L. I. Cap. III § 7. 1.)

KoMy e DPHHAANERATDH BTA BIACTH ?

Tpomi#t pasnmaaers ABYXD CYOBEKTOBH BEPXOBHOM BIACTH ;
o61aro (subjectum commune) n gacrEaro (subjectum proprium);
06IIUMD CYGBEKTOMD SABJIAETCS €AMO TI'OCYHAPCTBO ;" IACTHHMD
ske — ,persona una pluresque pro -cujusque gentis legibus ac
moribus® (L.I Cap. III § 7. 8). Karb BuauMD, I'poIili ZJOBOIBHO
GIMBRO MOAXOAWTH Kb COBPEMEHHOMY IIOHATIO CyBepeHUTETA,
KAKD NPHHAIIEKHOCTE OPUAXIECKAr0 IHIE — T0cyXapeTBa.
Onmmaxo, mus mbiicTBATeNbHAr0 IIPOBeeHiA TAKOM TOYKK 3PbBHIA
¥ Hero He IOCTaBaJ0 cpeicTsb: I'pomii He pasrpaHnIMBaETE

| mocraTouHo sICHO TOHATIM Hapoma m rocydapcrBa (cp. L. II,
Cap. IX § 8. 1; L. II, Cap. IIT § 19. 2; L. II, C. XV § 16. 1;
L.II, C. XVI § 16. 1), mosroMy BB KoHeYHOMD cuerd ,subjec-
tum commune“ I'ponia 03Ha9aeT®s HAYTO HHOE, KAKD HAPOAD BE
€70 COBOKYIHOCTHZ '), & TOCYAApPCTBEHEHY CyBePEHUTETH — CyBe-
PEHUTETD HAPOINHHI; HO TaKD KAKb STOTH MOCIBAHLH, ‘COTIIACHC
I'ponib, MoMeTh GHTIb GespasibibHO W 6€3yCIOBHO OTIYRIEHT
BB moabsy Momapxa (cp. L. 1, Cap. Il § VIII), To rocynapcreen-
HH CyBepeRUTeTS A1 I'potlis coBIanaers ¢b MOHAPXEIECKAM )

['poni#t He faeTh CHCTEMATHIECKAr0 IEPETUCIEHIA 0TABID-
HHXDH CBOMCTBH BEPXOBHOM BIACTH; OXHAKO, HA PALY €O CBO1-
CTBOMP HE3ABHCHMOCTH, YUOMUHAETH IO JACTHHMDB IIOBOJAMTE
W 0 IPYTEXD IPHHAKAXD | TAKb, OHh IPA3HAETDH, ITO BEPXOB-
| Eas BIACTD HE cmaaﬂa V3AAHHEMIE el caMOll 3aKOHAMH, T. €. UTC

1) Cp. Yugepnus. Heropis nonmmecmx'b y'iemﬁ 1872 II r. 17 cTp
Gierke op. cit. 173,
2) Cp. Jellinek op. cit. 446——447 Glerke op. cit. 172—174.
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oHa ,legibus soluta, raks karb ,se per modum legis id est per
modum superioris obligare nemo potest: et hinc est quod le-
gum auctores habent jus leges suas mutandi®. (L. II Cap. IV
§ XIL. I). Cymepermas Buacth o6mamaers, marke, CBOMCTBOM®

0e30TBBTCTBEHHOCTH ; BTOTH €9 IPH3HAKE I'porii BHIBHIaeTS '

Bb IOJEMHEB b MOHADXOMAaXaMH BB BallATY, CIBI0BATEILHO,
MOHAPXWIECKAT0 CyBepemuTera. ,In imperiis, rosopurs ous:
quia progressus in infinitum non datur, omnino in aliqua aut
persona, aut coetu consistendum est, quorum peccata, quia
superiorem se judicem non habent, Deus sibi curae, peculiari
esse testatur« (L. L Cap. Il § VIIL 14). Hakxomews, cyBepeH-

Had BJIACTh, KaKb TaKOBad, o0nazaeTh CBOHCTBOM®D HedeI[’iSJIb-'

HOCTH: ,summum imperium unum quiddam (est)!) per se
indivisum, constans ex illis partibus, quas supra enumeravimus,
addita summitate®. (L. I. Cap. III § XVII, I). Ms® sroro mo-
crbaEaro csoiicrBa ['pomiit me abnaers, ogHAKO, BHBOIA, II0-
no6HO BompHEy, 0 HeBosMOMHOCTH CMBIIAHHHXB POPMB IroCy-
JAPCTBEHHEArO yCTPOiicTBA, IIPHHEAMAS, OYEBHIHO, BH JAHHOMB
crydah B0 BHHMAaHIE CBoe pasIddeHie MERIY cyBepeHme-
TOMD TocyZaperBa M oprama (ibid). .

Ha pany ¢b ¢opManbHEMB ompenbieHieM® T'oCyIapCTBeH-
HOM Biacry, I'ponmift nmaerds Takske onmpembieHie u e comepiRa-
HiA; OHD He HepedHCIAeTd, 0QHAKO, IPH STOMD, NOTOGHO CBOEMY
npemmecTBeHEMKY Bomsry m mpeemEuraM® I'o66cy u Ilycgen-

nopdy, oTIBILENXE NpaBh BEPXOBHOM BIACTH, &, cabays Apm- |

cToTeNH, HaMBYaeTd JIHMb o6mig ed PyHrnmin. Orm mocaba-
HiA sarIodanTes, cordacHo I'ponio, miaw BB IPEHATIA OGIUXD
MbpB, BB BELS wBnaHis miam OTMBHH BaKOHOBB, HWIX BB CO-
BEPIIEHiN YACTHHXD ABHCTBIY, MOJIEBHEXD A TOCYXAPCTBEH-
Haro com3a; IepBoe CcOCTaBIsSeTh ,ars architectalis® (r. e.
BIACTb 3aKOHOZATEJIBHYI0), BTOpasd He OTPACIb paclafaercsa Ha
,ars consulatrix® (1. e. BIacTh [IpaBHUTEIBCTBEHHY0) X HA ,,aIS
judicialis® (r. e. BmacTs cyme6mywo)?) (L. I, Cap. III § VL. 2).

‘BepxoBraa BiacTh, He OyAyd9IHu OrpaHMIEHA HUKAROM IDY-

roll BIacThI, TBMP He MeHbe, coraacHO I'pomin, IOpHIMYECKH
cBA3aHa DoKEeCTBEHHHMI H €CTECTBEHEEMHM 3aKoHaMm. ,Ad

1) B® Terers : notandum, quanquam . . . sit.

'2) IlpuBeneHREIe TepMARK! 3auMcTByoTca I'poniems, cormacHo ero coHer-
BOHHOMY YKasaHio, y Apucrorelsd; OZHAKO, Bh HHX'D BJIaraerci HOBOO CO-
nepxanie, ‘
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observationem . . .“, TOBOPUTDH OHB, ,juris naturalis et divini,
adde gentium ... reges omnes tenentur“. (L.I Cap. III § XVI
1)), IlosTomy miad cyBepeHa 0033aTCIbHE 3aKI0YSHHEES UMD J0-
TOBODH ; TAKUMD IIyTeMB BIACTH IO MOMKETH OHTHL OTPAHHYEHA
USBBCTHEIMM YCJIOBIAME ~-— OCHOBHHIMH B33KOHAMM, HE Tepds
Memny TBMD CBOEro cyBepeHHaro xapakrepa (ibid, cp. rar:e
L. I Cap. IV § XII, L. II Cap. XIV § IL. 1).

Hapymenie cyBepeHOMD €CTECTBEHEHXD X DOMKECTBEHHANX .
| BAKOHOBB 0CBOOOATALTD MOAJAHHEXD OTH 00A8AHHOCTH IOCHY-
‘mamig: sl quid imperent naturali juri aut divinis praeceptis
contrarium non esse faciendum quod jubent* (L.I Cap.IV. § . 8)2).

. Bn ormmuie ors I'ponis n Bomsma, . IpHENMABITEXE Bep-
XOBHYI0 BJIAcCTh Kaxb (parrsb, ['066¢H BEHBOIUTE €S OCHOBHHSA
CBOMCTBA M IONOMHTENBHOE COLEPIKAHIE H3H IIOJATA0IIATO
OCHOBaHI¢ roCyAapersy ,pactum unionis“. ,In omni civitate®,
roBopuTs OHB: homo ille, vel concilium illud, eujus vo-
luntati singuli voluntatem suam SIle ecerunt,
summam potestatem, sive summum Imperium, sive Do-
minium bhabere dicitur“ (Cap. V § XI).

I'o66¢B, Kaxkb BUOUMDB, ¢b IIOIHOI OIIPEJI'ISJIEH’E[OGTBIO an-
NHCHBAETH BEPXOBHYH BIACTH OTABILHEHIM®S OPraHaMb. XOTS IS
aBTOpa ,De cive“ rocyjapcTBo yaiae LPUIHYECKOe JHIO %), 0XHAKO,
OHO CYIIECTBYETDH TONBKO IEPE3s NOCPeACTBO IIPELCTABIANINATO
ero cypepenraro oprana (Cap. VI § 19) u mbauxoMs ciamsaercs
¢b EuMb. CyBepeHHHH 0praE® MOJXyYaeld CBOM IIpaBa HE OTH
I'OCYIapCTBA, 2 HEOCPEACTBEHEO OB OTABIBEHXD HHIMBAKOBD ;
»potestas et jus imperandi in eo comsistit, quod unusquisque
civium omnem: suam vim et potentiam in illum hominem vel
concilinm transtulit* (Cap. V § XI. Cp. Taxme Bcio: 1. VII)

O6pasoBaBmiasicad TAKEMB IyTeMb BePXOBHAS BIACTE He
8HAETD UPeIBIOBS ; Ha Hee IepeHeeceHO TO IPaBo Ha Bee (4jus in
omnia“), KOTOPOE IPHCYIIE KAKIOMY HEAUBHULY BB €CTECTBEHHOMD
COCTOAHLT (@ap,._ 1 § 10), n nomomy BerOBaﬁ BIACTH MMEHYeTCS

1) B® Texers cromrs: Nec jam de abservatione . .. Toquor, ad
quam . ;.4 ‘ ‘ .
2) O6% 0643AHEOCTH TOBHHOBEHiA ep. ra. 'V, paazz 4-mﬁ Hamedd pao‘on
8) »Civitas est“, rosapurs oHS : »persona una, cujus voluntas ex
pactis plurium hominum pro voluntate habenda et ipsorum' omnium; ut

singulorum viribus et facultatibus wuti possit ad pacem et defensmnem
communem®. Cap. V § IV.
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abcomoTrHO#. , Manifestissimum est, ropopmrs ['066¢®m, in omni
civitate, perfecta esse summum in aliquo imperium, quo
majus ab hominibus jure conferri non potest, sive quo majus
nemo mortalium habere potest in se ipsum. Imperium autem,
quo majus ab hominibus transferri non potest vocamus ab-
solutum® (Cap. VI § XIII); ,,. .. si enim potestas ejus limitare-
tur, necesse est, ut id fiat a majori potestate: oportet enim
eum, qui limites praescribit, majorem potentiam habere, quam
is qui limitibus cohibetur“. (Cap. VI § XVIII).

- W3 5TOro0 OCHOBHOIO CBOMCTBA BEPXOBHOI BIACTH BHTE-
KAITH BCH OCTAIBEHS . BIACTD BEPXOBHAS €CTH BIACTD HAIBAKOH- ;
Hasd, OHA He CBA33HA MBNAHHHME €10 HOpMaMU, Takb KaKb BB IPO-
THBHOME clIyda’h cTOpoHA 06sS3aHHAS K YOPABOMOYEHHAR COBIIA-
Jaam OH BB OTHOMD AuIb: ,(nec)!) tenetur is, cui summum
imperium eommissum estlegibus civilibus“ (Cap. VI § XIV, Cap.
X1II §1IV); cyBepeHHAa BIACTD ECTh, NI BE, BIACTE 6630TBBTCTBOH- -
Hasg — ,Quicquid is fecerit impune esse (C. VI § XI); Buracts
BepXOBHAsd, HAKOHEN'h, e¢Th BIACTh €JHHAA ¥ HepasabiIbHad, H,
KaKD TAKOBAA, 0HA Bcerza IbaukoMs ¥ Oe3pasibabEO cocpe-
IoTogeHa BB ogHOMB opraEb (ep. Cap. VI § XVIHI, § XVII;
Cap. XII § V); Br cMmbmapgea GopME, HE (ODMH, OTPAHHU-
YEHHHA KAKUME OH TO HM OHJIO yOJIOBl.HMH ‘HeMHCHEME (Cap.
VII § IV m mpumbuamnie).

, Ilomarie cyBepeHHON BJIACTH, KAKD BJIACTH a,ﬁﬁonmoﬁ,
coraacHO ['066¢y, BRIOYALTE H€ TOIHKO OTCYTCTBie OrpaHnYemHii
€O CTOPOHH Jpyrolt BIACTH, HO ¥ IODHAUIECKYM €5 HEeCBIBAH-
HOCTb E£CTECTBEHHBIMM X DORECTBEHHHIMH BSaKOHAMH; JTH HO-
cabruie npusHabTes ['o06cOME JUOIP MODANBHEIMH CHEPKKAMHA
BJIACTH CYBEPEHA, HO He DPUAAISCKHMH; OHH O6A3KBAITE TOIRKO
BHYTpeHEE ,in foro interno“ (Cap. VI, § 18 npmmbaanie; Cap.
XIII § 2). Tawoe mogoseHie Bellell BHTEKAETH H3H BCETO
yaerig I'o66ca 0 €CTeCTBEHHHXE 3aK0HAXD, COINIACHO KOTOPOMY
OHM, XOTS ¥ SABIALTCS BLIEHMH X HeMSMBHHHMM, OZHAKO, BB
JOTOCY 2P CTBEHHOM'B COCTOHIN He mMbTh BEBITREH 0643aTEID-
moit cuaw (Cap. I § 27) ¥ WPEIUIECKY 0643aTeIbEOCTH TIPio6pB-
TAlTh TOIBKO GIATOIAPA POCYNSPCTBY, 00e3HEIHBANINEMY MUADD.
[TosTOMy rocynapeTBEHHOM BIACTH NPHHANIERATD HORIDIATEE-
HOE IIpaBO TOJKOBarb ecrecTBeHEHe sakoHH (Cap. XII § I m

1) Bw rexers: ,neque igitur . . X
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Cap. XV § XVII) u onpexbnaTs UXb BHyTPEHHEE comepiKamie
(Cap. VI§ XVI). TaxuMB 00pas3oMb, 6CTECTBEHHEE I DosecTBeH-
HHe 3aK0HH HE CTaBATH IpelBia BePXOBHOM BIACTH | 0PHINIECKH
OHA MoskeTh Bce, uMberh ,jus ad omnia“; Taxas GesmpenBib-
{HOCTD BIIACTH Hens30bkHEa BB BUAY HEOGX0AEMOCTH 64 I 001Iaro
Grara: ,Nam qui satis habet virium ad omnes protegendos,
satis quoque habet ad omnes oppnmendos“ (Cap VI § XIII
nprMbYaHie).

Yuenie Ilydernopda o BepXOBHOM BIACTH NPENCTABISIETD
cO60# COYeTaHie MBIOMMEHHHXD HAMH TOJIBKO 9UTO yuenist I'po-
misg m Lo66ca. Iomo6mo To66ey, IIydhennopd® He NPUEMMAETD
CYBEpeHHOH BIACTH, Kak® (AaKIh, a BHBOJUTEH € CBOUCTBA I
coiepsanie W3EH IOTOBOPOBD, HA KOTODHXD BHMIETCT CaMoe
TOCYNapcTBO. BB pesyabrarh STHXD HOCOBOPOBH BOSHHUKAETH
~persona moralis composita, cuius voluntas ex plurium pactis
implicita et unita, pro voluntate omnium habetur; ut singu-
lorum viribus et facultatibus ad pacem et securitatem commus-
nem uti possit® (L. II Cap. VI § X); Boxa 5T0ro 0PHIUIECKATO
I — TocydaperBa U pascMatpuBaerca llydernopdoMb, Kaxb
BepXOBHAA BIacTh. Ilpm sTOMB, OIHAKO, BD €ro yJYeHIM TOIHO
TaRb ke, Karb ¥ y ['000ca, HCTHHHHME CyOBEKTOMD CyBepeHU-
TeTA ABJIAETCS He TOCYNApPCTBO, 8 CYBEPEHHH OpTan® 1), KOTOPHIH
moraomaers Bb ce6b s10 mocrbamee. TakuMb 06pasoM® U ¥
IIydernopda cyBepeHEUTET: I'OCYAAPCTBA COBHAJAETH Ch CyBe-
peruTeTroMs oprama (L. II Cap. VI § V, VI, XI, Cap. VII § IX)?).

KaxoBm e coficrBa dToro cysepenurera ? Ilydemmopds
JaeTh CHCTEMATWIECKOS MXD Iepegucierie . ,Habet“, roBopuT®:
0HB: ,hoc omne imperium, quo universa aliqua civitas regi-
tur, in qualitfet reipublicae forma, ut sit summum i. e. in
sui exercitio a nullo homine tanquam superiore, dependens,

1) Gierke 193—194, 88 cTp. npaM. 41; 3T0 0COGEHHO APKO CKa3EIBAETCH
BB yuerin Ilyfenzoppa o6B ,OpraHHYeHHOME CYBEPEHHTETH FoBopa 00t
- OTpAEHMYEHiH MOHADXA OCHOBHEIMH 3aKoHaMHE, IIydenmopds Bmommd oroxpect
Basgerb Baacrth u ed Hocurtead (L. II Cap. IX § VI; cp. mmxe).

2) Oxnaro caisnie 210 He BAXOANTH TakB Jaleko, Kakb y T'o66ca
1) Bp OCHOBaRiH TOCyZapCTBa JemaTh IBA. LOIOBOPA: COEIWHEHIA B mOXIH:
HeRif, H TNpH OTHameHiM CYBepEHHAr0 TOCYyJ. OpraHa, TOCYAApCTBO HPOOJ:
JKaeTh CBOG CYUIECTBOBaHie, Kak® ,imperfecta forma® (L. III Cap. X § IV)
2) qu)eﬂ.uopqm, noxofno I'ponin, KORCTPYHpPYeTH moxokeHle H3GpaEHATO MO-
HApXa H ero HACIBIHHKOBRE, KaK® y3yppykTyapieB®, a He COGCTBEHHHKOBTE
Baactd. (L. 1I Cap.IX § 7 Cap. X § 8 cp.mnme . Il 1 rar. V, paspbas 2-o#).
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. L]
sed ex proprio iudicio et arbitrio sese exserens; sic ut ejusdem
actus a nemine, tandis superiore, queant irriti reddi“ (L. IT Cap.
IX § L) (Sambrumb, 970 570 onpembieHie ITOYTH OCIOBHO
COBHIANAETh Cb NaHHEMB y I'pomig [cp. Bame L. I, C. III

§ 7. 1.
U35 cBOCTBA HEBABMCHMOCTH BEPXOBHOM BIACTH JOTHIECKH
BHTEKAeTh ed 0e30TBBICTREHHOCTs: imperium . . . nemini

mortalium obstrictum (est) ad redendas rationes® , HE TIOJTIERATD,
cIrbmoBaTeNbHO, dYeaopbueckoMy CyLy II HakasaHino (poenis
humanis aut coercitioni) (L. II Cap. IX, § II).

Ha® TOro e CBOMCTBA BEPXOBHOM BIACTH BHTEKACTE,
nawbe, ed HaJ3aKOHHOCTH: OHa ,legibus humanis et civilibus,
ut talibus, sit superius, iisdemque adeo directe non obstrin-
gatur“ (L.II. Cap. IX § II), Tak® Kawb cama, SABISETCH HCTOU-
HUKOMD 3aKOHOBG.

Hakomens, cyBepeHHaa BIACTh €CTH BIACThH CBHIIIeHHa&I 51
HENPMKOCHOBEeHHaA: ,habet ... peculiarem sanctimoniam sum-
mum imperium, ut non solum ejus iussis legitimis resistere
nefas sit, sed et ejusdem asperitas ... (et) morositas a civibus
sit patienter ferenda“ (L. II Cap. IX § IV).

KpoMB »THXE UeTHpPEXH CBOUCTBD BEPXOBHOM BIACTH,
IIydpermopdhh YUIOMUHAETH BH APYroll CBABH €INe H O IATOMD
es1 cBolcTBB, eauHcTBh M HepasmbabHoCTH. Beb gacTm BepxOB-
HOU BIACTH TAKD HEPASPHBHO CBS3AHH MEMAy c0G0l, TOBOPHTS
OHB, YTO BO BCAKON IpaBHIbHOU ¢opMb mpaBieHid OHB MONKHE
6HTb BcCel'bI0 COCPEJOTOYEHH BB PYKaX® OLHOIO JIWIA HJIH
cobpagia. (L.II Cap. VII § 1X); ma sToMB ocHoBauim Ilyden-
Zop¢® 0THOCUTD CMBINAHEHS POPMH Kb PASpPALY HeIPABUIHHXD
(L II Cap. VIII § X1ID).

- B® cormaciz ¢ I'pomiems, Ilydernopd® npusHaeTH Ipe-
IbIoM® BEPXOBHOM BIACTH 3aKOHH €CTECTBEHHEE W DostecTBeH-}
mee (L.II Cap. XII § 8). Ha 5TOMT OCHOB&HIHM OHB CBIBHBAETDH
CyBepeHA SaKIOYEHHHMY STUMD UTOCIBIHEMMDB MOOIOBOPAME H
IPHSHAETH, 9T0 BEPXOBHAS BIACTD MOMKETH OHTH TAKEMD myTeMDb
OTPAHMIEHA OCHOBHHMY, KOHCTHTYIIORHHMHK 3aKOHAMY — YCIO-
BiaMH IOT0BODA.

CysepenHas BIACTE, I‘OBOprITTa HycIJeszopqyb, 6y,zxyqn He-
3ABHCHMOIL, He JOIKHA HenmpeMBHHO OHTb a0CONIOTHON; Ha
pany c¢b ,imperium absolutum® cymecrByTe U ,imperium
limitatum® (L. I Cap.IX §V). ,ld quod factum, dum ad certas
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leges circa administrationem partium imperii in delatione regni
regem adstrinxerunt* (L. II Cap. IX § VI) 1.
O6Gpamasch Kb COMNOCTABIEHL CB MBJI0MKEHHEIMU TOJLKO
910 yueHisMI cooTshreTBeHHON Teopin Ilporonoprya, 3aMBTHMD
TIPEIBAPUTENBHO, YT0 MCTOpiA NOHATIA ,caMozepsMmaBia® Bb
Poccin BO MEOTHXD ‘CYIIECTBeHEHXT UePTAXh CXOIHA Cb MCTO-
piett momaria cyBeperurera Ha 3amanb. TouHO TaK® e, RaKb
,CYBEPEeHHTETD  Ha Sananb IepPBOHAYANBHO 0003HAYAND BIACTH
HE3aBMCHMATO TOCYAAPCTRA, TARD U ¥ HACH, KAKD BEACHUIS TIPOd.
Kmogesckiil 2), cOOTBBTICTBE HHRIM B TEPMIEOMD IIEPBOHAYAIBHO HKe-
J8JIV BEPA3UTh HEBABUCUMOCTH MOCKOBCKAr0 rocyiapd OThb Karoli-
an6o pEbmee#t BaacrH. ,(Camomepsten®* BBOAUTCS BB THTYID
MockoBekaro rocynaps ¢b Wsana III-ro u ABIAETCS TTEPEBOIOME
Ch Tpedecraro ,autocrator. 9roTh TEPMHHDL (Takb e, KaKb
I CI0BO ,Tapp*) GHIB 3HAKOM®D TOro, 4T0 MOCKOBCKIN rocymaps
| yiEe He NPUSHAETDH Ce0d TAHEAKOMD TATAPCKATO XaHa, ITO OHB
uMBeTs BIACTD CAMOCTOATENBHYD, HEBABHCHMYW OTH IpyTol
BaacTH. TOJBKO Cb TEUEHIEMB BPEMEHH CJIOBO ,CAMOIEDPIKEIH™
npiobpbraers M Apyrofl CMHCIL: OHO HAYHHACTH O3HAIATE
!‘He TONBKO HE3ABUCIMOCTL I'OCYIAPCTBa, HO H HEOTPAHWISHHOCTE
MOHAPXHYECKOM BIACTH. BB TakoMb SHAUYEHIM BIEpPBHE yIIO-
TPeGIIETD CI0BO ,caMonepmens® loawas I'posamit®): ,Ordero
SEe TOCYyNapb M ocaMoIepselDd HA3KBAETCd, KaKkH He OTTOro,
YTO CaMb CTDOHUTH®, BOBPAKAETH OHB KRYpPOCKOMY, ‘0TCTaUBASA
BIACTE IIApS IPOTHBD HpHUTASaHilt 6oapersa. B s1oMB nocab-
HEMD CMHCAD CI0BO ,,caMONEPIRABHEM Y yIoTpeOIseTes BS HBKO-
TOPHXB O PUNIATBENXD aKTaxh [IeTPOBCKATO BPEMEHH; Tep-
MEHOME »CAMONEPAARHHN® (& Tarske ,CaMOBIACTHHN) IIepeBo-
 IMTCA HMHOCTPAHHHY TEDMHHD ,CyBepeHHHU“. B® ToMB ke
3HAYEHIN YHOTPEGISeTs 510 GI0BO ¥ I[POKOMOBMYS: TOCYZAp-

1) Bb yerseproM® BEpOATHOMB HCTOHHAKE ,llpaBmel“, ZECCEpPTAIAXE
Bynzes, Bonpock O CROHCTBAX BEPXOBHON BIACTH He IOIBEPraeTca 0COGOMY
obcykgenin. Byane# yrassBaers TOJBKO HA HECBA3AHAOCTE CyBePeHA TPaM(IAH-
ckuMu saxonamu (leges civiles), onraks, BMBeTs ¢b THMB, BRONES IOXYNHEAETE
ero npaBy DOMECTBEHHOMY ¥ €CTECTBEHHOMY, & TAKME OCHOBHLIME, KOHCTHTY-
HioRHBIMB BakoHaMB. Cp. Ex. iur. nat. de test. imp. spec Car II, H. R. Cap. I,
§ 24, § 32, § 388.

2) ,boapcraa yma“ M. 1902, crp. 246—246, cp. ROBanechiﬁ op. cit.
T. I 318~—320 crp. '

3) Cp. Knwouesckill op. cit. 248 erp. MuaoroBs. Ouepkn mo meropin
pyceroli kyasrypst I w. [ Bwm. 59 crp. |
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CTBEHHHH CTPOMR ,MHIB.... BeA HEePiKRABa BB PYKAX® eZWHAIO JTHLA
JePRATCA“, TOBOPUTE OHB, ,, . . . AMEHYeTCa MOHApXid, TO eCTh
CaMOZep:RaBCTBO“ (p. 625, ¢. 2, V. 85), X WOCTOAHHO IpuEMBHEAETD
CJIOBO ,CAMOMEPHENE Nt 0603HAYEHIA MOHATISA cyBepera (Cp.
Hamp. p. 621, ¢. 2, v. 19, v. 25, v. 85). Oamaxo, IIpoxomoBHYL
TPEANOTUTAETD, KAKD ME BANBIN, AI4 Iepefadd IIOHATIS. Bep-
XOBEHCTBA, . ,CyBEDEHUTETA" MOHAPXHYIECKOH BIACTI TEPMHUHD
smajestas® — ,MaecTars* HIM ,BEJUIECTRO® 5,

Bors ors STHXD TePMUHONOIMYECKUXD 3aMBuaniit olpa-
TUTBCA Kb CAMOMY CYILECTBY IOHATIA ,Maecrara®, WIA BepPXOB- !
HOHU BIACTH, pasBwBaeMaro Bb ,llpaBmb“, 70 Helabsgd He samb-
TUTBH, ITO OHO BO BeBXb CBOMXD CYMIECTBEHHHXD UEPTaxh CO-
BIAZaeTh Cb COOTBBTCTBEHHHMDE IOHATIEMB, YCTAHOBIEHHHMD
BB YYCHIAXD IPENCTABHTENEN INKOIH eCTECTBENHATO IIPaBa: -
OrmBrpEEA (6BOICTBA BEPXOBHOH BIACTH, HasHBAEMHSA IIPOKO-
IOBHYIEMB, NMEHHO: €5 HEe3aBUCUMOCTh, HAJ3aKOEHOCTL I 6es-
OTBBTCTBEHHOCTh IOIB3YITCA BCEOCWIMMEB IPMSHAHIEMD BD €B-
ponefickoi moruTHYecKoH Haykb co BpeMeH: Boasma m ommHa-
KOBO IPHUBOIATCS, KaKb MH Buabiaw, m y I'pomis, u y To66ca,
u y llydernnopda.

IIpOKOIIOBHYE OIYCKAETD TOJBKO IETBEPTOE OCIIETPHSHAH-
noe CBOMCTBO . €IUHCTBO ¥ HepasAbIbHOCTH BEPXOBHOM BIACTH
0 HeMB OHDB CHeNiaJbHO He yooMuEaers. Bwberb ¢ TEMB,
BD maabEbiimems, ,llpaBga“ cumraercs ¢b cyuecrBOBaHieMB
cMBITaERHXS $OPMB TOCYHAPCTBEHHATO YCTPOUCTEA I BOBMOMK-
HOCTBI0 PasIbleHis BIacTd Mestiy MOHADXOMB X €0 COIIpaBH-
TEJIEMD, 9T0, IPH CBOUCTBeHOH [IpOKOTIOBUYY KORIENIIIN BEpPX0B-
Haro Oprama, KaKhb eJWHCTBeHHAI'0 CYOberTa I0CYIapCTReHHOIL

1) 9ruMB TepMHEOMB BOISHE mepeBedh Bb JATHHCKOME H3NAHIH CBONXD
»oi% livres de la republique“ ¢parmyscroe ,souverainité“ (cp. Rebm op. cit.
222), BB TAKOMB CMEICAS STOTH TEPMHA® H ynorpebidercs GONBIAHCTBOME
anaTeneﬁ XVI—XVII pbra. Ynomumaercs ous m y 'pouis (L. I Cap. I §
XL 2), ONHAK0, OHD OTAHYAETD ,majestas’, Kakh JOCTOHHCTBO, OTH CaMOil
BepxOBHOH Baactu (Summa potestas). B Taxoms e eMucea’ ynorpebaders
aTo caoBo ¥ I'066CH: OHD IIOCTOSHHO HASHBAETH BEPXOBEYK BIACTh ,SUM-
mum imperium“ ® TOALKO, KOTAa TOBOPHTH O HPECTYILJIGHIH IPOTHBH CyBe~
peHa (HEemOBWHOBAHIE), 060BHAYALTE HTO MOHATIE, KAKD ,crimen laesae majes-
tatis® (Cap. XIV § XX). Bw ,De officio“ Ilydernoppa TepMudd ,majestas®
He BeTpbUaeTca; 3a TO MH ero Haxonumb y Bymmes. Om.FExX. iur. nat. de
suce. primog. § 16 crp. 168.
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BIACTH, P&BHOCHIBHO OTPHIAHII0 HepasfbIabHOCTH CyBEpeHHTETa.
(Cp. Brmme crp. 5, 16; 15.)

IlpmsBaHie CyOBEKTOMD CYBEPEHHTETa HE TOCYLAPCTBA, 3
BEPXOBHAr'0 Opraga, CBOHCTBEHHOE BB BechbMa pbBaxo#t ¢opmb
yuerin IIporonoBuda ), cOCTaBIAETD, KAKD HAMH OHIIO IIOKA3aHO,
XapaKTepHEyl 0COGEHHOCTh M TEOPiM eTo 3amaJH0-eBPONEUCKUXE
o6pasnor®. Dbimse BCBXb Kb COBPEMEHOMY B3TISAY HA CyBe-
PEHUTETD, KaKb IPHHANIESKHOCTh DPHAMYIECKAr0 IHUIA — TOCY-
JapeTBa, IOJOmead, KaKb ME Buibam Bume, ['pomi#t, HO ero
IIOOHTKE JCTAHOBUTH pasiudie MesIy OCIIUMB M YACTHHMD
CyOBEKTOMD CyBepeEWTeTa IOTepIbia KpyIIeHie, BB BHIY CO-
BIajeHia MOHATIH rocymapersa U ,Hapoma®. I'o66c¢b awe m Ily-
,bernopds, XoTd MMB ¥ He GHIO UY:KAO IpeACTABIEHie O Io-
CyInapcTBh, Kak®b NPHAMIECKOMD JIULDB, BCEIBIO CIMBAJJM 5TO
nocIbrHee ¢'b JHMYHOCTBI0 CYBEPEHa, KOTOPOMY M IPHIIMCHBAJIU
CYBEPEHHTETD. |

IIpoxomoBuwy, BB oTaddUie OTH ero 06pasmoBh 2), umes ro-
jCYyIapCTBA, KaKh DPUAMIECKOH JIWIHOCTH, BOOGIIE OCTABAJIACH
'COBEPIIEHHO UYKOOM; W BB COOTBBerBim Ch BTUMDB OHB HE
nbaaers EUKAKAX'D HONHTOKD IPAIACAT CYBEPEHHTETD rocymap-
crBy. IlepBoRadaibHO (0YEBHIHO BB JAOTOCYNAAPCTBEH-
HOM®B COCTOSHIM) cyBepeHHTeTH oOpbraerca, mo MubHiD IIpo-
KOIIOBMYa, BB PYKaX’h HApPONA, KaKb H3BBCTHON COBOKYIHOCTI,
a 8aTBMD IIEDeXOJUTDH BB DYKU CYBEpeHHATO OPTaHa, — MO-
Hapxa, OTHOAb He BOINIOUIANINATO BL ce0b HApDOHA ; BTOTH IO-
corbHIY, Kakh U3BBCTHOE eTMHCTBO, NPOLOIMAETE CBOE CYIIECT-
BOBaHie M BB MOHAPXiHM. ‘

TaxoBm 06mid YepTH CXOLCTBA MeRAy YICHIEMB o
jcyBeperuTert IIporomoBmaa ¥ cooTBBTCTBEHHON 3amaIHO-eBpO-
NeHoKol TOKTPHHOM.

SaliMeMca Teleph pascMOTPBHIEMB BOIPoca O COOTHOIIE-
HiM MEMXIY oTUMD YUeHieMD M TeopiiMM KaXIaro Hs® TPeXd
NpPenIONATAEMEXD HCTOIHHKOBH IIPOKOIOBHYIS BB OTABIBHOCTH.

Br wacrrocTn ¢b yuemiems I'yro I'pomis, roroparo Oeo-
¢aH® II0 JAaHHOMY BOUPOCY NUTHDPYeETH, TeOpilo HAIIero aBToOpa
cOIMAALTD, LPEsIe BCETO, TO O6CTOATENLCTBO, YTO BB O06OHXD
YIeHiSXE BEPXOBHAS BIACTL NPHHMMAETCS KaKb (akTh, a He

1) Cp. Brume crp. 15. IIPOKOIOBHYD IPAMO PABCMATPHBASTD ,MAGCTATD™
K8KD COCTABHYIO YACTh THTYyJA MOHApXA.
2) Bupoyens, Hexaszexo 0TH Hero ymels n Bymei’f
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BHIBOAUTCA €O BCHBMM €4 CBONCTBAME I TIONORUTEIBHHMD GO
IepaaHieMD U8h IePBOHATANBHATO JOI0BOPA, KAKh 5TO IMbers
MBero y I'o66eca n IIydermopda. »

- dpyroft wepToff CXOLCTBA MERIY OOBHMII TeOpiAMHU  SB-
JSI€TCA  COBIAJEHIe IIONOMHUTENBHATO COTEPIHAHIS, BEIALHBAL-
Maro 'pouniemsd u IIpokomoswdaeM® BH IOHATIE BEPXOBHOM Bila-
crn. Kakd ME Bumbam, T'pouitt, BB oramgie ore [o66ca u
IIypennopda (saEmMaBmVICS TOJPOGHHMD NepPeTHCIEHIEMD
IIpaBb BEPXOBHOM Bracrd, cp. Hobbes — C. VI § V — § XL
Iydernopds L. II C. VII), sambuaers aums obiris ea GymKIin:
BIACTh 3AKOHOMATENbHYDH, CYINeCHYH I HPaBHTEJLCTBEHEYI (Cp.
Bume L. T Cap. III § 6. 2). Toumo Tax® e omperbiaders co-
Jepianie BEPXOBHON BaacTH ¥ IIpORONOBUYE: ,BEPXOBHAS
BJIACTB, 'I‘OBopmtb OHB . eCTh ,BIIACTH 3aKOHOIATENbHAd, Kpai-
HIYf cynh WSHOCAIIAA, IOBexbHle HEOTPUIAEMOE H3IARUIATC.
(Cp. BHmE cTp. 8).

- HOma cnemjampraro c6musmenia yvemis [IporomoBuga o

cyBepeEHTeTH ©b IOKTpHHOM I'066ca OCOGHX® OCHOBAHIM He |

umberca. Kark® MH BHIBIM, CYIIECTBeHHON WEPTOH, OTIMYAN-
meft I'o66ca, xak® oTh I'pomis, Tawes u ors Ilydemnopda u

Bynnesa, aBuaerca mnpusHanie BepXOBHOM BIACTH DPUIAIECKHU |

oesupelBabHON. BB 3aBRCUMOCTH OTH phIIeHis 3TOr0 BOIPOCS
y Oeodana MosxHO OHIO OB WIX PH3KO NPOTHBOIIOCTABUTE, HIIH,
HAIPOTHED, COMUSUTL €ro ydUeHle H Kormennin ['o66ca. Memay
THEMB, KAKB pas®s HA HTOTH BONpoch IIPOKONOBHYD He IaeTh
BIOJXHDB onpembrerEaro orBbra (cp. BEIIE 4—>5 CTP.); BB €ro
Y9eHIN OocTaeTCsS HEBHACHEHHHMD, ABIANTCA-TH €CTECTBEHHHE
¥ DoskecTBEHHHE 3aKOHH D PHIHIECKUMU CHEPHRKAMU Bep-|
XOBHOM BIACTH, NI TOIBKO MOPAIbEHMY. BB I0onbsy BTOpOro
IpefuoNosKeria u, cabaoBaTelbHo, conumrenis [IpokonoBuya ©b
I'o66comMs, TOBOPUTDH, BO-IIePBHXD, YMOIYaHIE 0 HOOYCTIMOCTH
BB UBBBCTHHXD ,CIyIasiXb ITACCHBHATO CONPOTHWBIEHIA, T. e. He-
[IOBWHOBEHiSA, BO-BTOPHXD, CCHJIKA HA ,legibus solutio* cyme-
pPeHa BDb [IOKA3aTEILCTBO HECBASAHHOCTH MOHAPXA BAKOHOMD O
npecrosoracrbain (cp. BHme crp. 21)Y). Ommaxo, ¢b Apyroif
CTOPOHH, IIpOKONOBUYD IIONH OUYEBMIHBIME Biisaiems I'poris
u Ilydpermopda?) cuuraerca ©b BOSMOMKHOCTHI HOTOBOPHATO

1) Cp. Takxe BHIne cTp. 27.
2) A rarme Bynmmesa (cp. I npuy. ma cTp. 46).
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OTpAaHWYEHIA BIACTH MOHApRa (CP. BHIIE 5—6 oTp.) H, cIb-
IOBATENBHEO, IPUBHAETH IOTOBOPH, & Cb HUMB BMBCIH M ecTe-
CTBeHHHI ¥ DBOsKeCTBeHHBI 3aKOHDB, OPHANIECKH 0073aTelb-
HEIME [ cyBepeHa. U 0CcOGeHHO BB 9TOMB OTHOMEHIM Xa-
PAKTEPHO TO 0GCTOATENBCTBO, 9T0 IIPOKONOBHTD, IOXEMUBHPYA
¢H CTODOHHMKAMM BS4KOHHALO IPEeMCTBA IPEecTona (Cp. BHIIE
22-—28 ¢Tp.), BOBCE HE ITHTALTCA JOKA3ATD H € 0 043aTEIHbHOCTDH
IS CYBEpeHa OCHOBHOTO 3aKOHA O NPeCcToJqoHAcHBAlM, T. e. cO-
OTBBTCTBYOLIAT0 BOJEW3BABIEHIA Hapona, & JIHIIb ero He-
NBIec006pPaBsHOCTH, 4 IOTOMY HEBO3MOMKHOCTE. TaRHEMB
06pasoM®s; 1o cyilecrBy IIpoKOmOBHYD CkOpbe CTAHOBUTCA B
JaEEOMD cxydas Ha Toury spbmia Ipouis, Ilydemmopda
' Bynmes. Bo BcaroMb caydah HEBTH ZOCTATOYHHXD O0CHOBaHIl
IS TOTO, 9TOGHL IIOJNAraTh, Wr0 ero ydueHie o cyBepeHHTETE
CIIOMRIIIOCh UMEHHO NOXH BIisHieM® KoHuemmin I'obGca.

Cp yuemiemd Ilydermopda Teopio IIporomoBudga COIH-
MaLTH YIOMUHAHIE 0 CBOXCIBS HEIPHKOCHOBEHHOCTH BEPXOBHON
BJIACTH (CP. BEMIE ¢Tp. 4), Ha roTopoe [Iydernopds, BH oTanwie
OTH CBOHX'B IPENINEeCTBEEHUKOBD, YKASHBAETD, KAKD HA 0COCHIY
npusHard cyseperurera (L. II Cap. IX § IV). Cabayers, na-
rbe, 3aMBTUTH, YTO BOOOINE IIPEACTABIAETCA BeChMa BBPOAT-
HHMB, 9T0 IIpOTOKOBIYE NpH M3JIO0MEHIM CBOEro yYeHId o CY-
BepeHHUTeTh NpPUHANDL BB PYKOBOACIBO 9 TIABY 2-0l KHHUI'H
,De officiis®, BB KoTOpOoIl COOpAaHE BB ONHO CHCTEMATHYECKOE
whiaoe PasIWYHBIA CBONICTBA CYBEPEHWTETA, BHIBUIABIUIACH Y
Tpouis u ['o66ca Iums mOPO3HEb, U0 OTABILHHMD YaACTHEME
moBoJaMb. Bb yxasamaoi raasb IIydherzopd®d yIycIHID JIHAIIE
OOHO CBOYCTBO BEPXOBHOM BIACTH, — €4 ENMHCTBO M HEpas-
mbabrocTh. Kak® pash MMEHHO STOTH HPUSHAKE OTCYTCTBYETL
n y IIpoxomosmya. , =

Fnasa II-5.

Kiaacecupurania ¢gopME rOoCynapCTBEHHAr0
yCeTpo¥ceTBa H mogpasmbiieHie MOHaAPXid Ha BUIBL

I'yro I'pomiit, HE ocTaHABIMBAACH 0c¢060, BB COOTBBTCIBIH
¢b CIeliadpHEol OBIBI0 CBOETO0 IPOMSBeNeHisA, Ha Bompoch ¢
KIaccHURANiN OopMB TOCYJAPCTBEHHATO yCTPOiicTBa, BOCIPO-
,II3BOJNUTD BD 00IIeMD TPaIUIIOHHYI0 CXEMY TPEXH IOCYNapCTBEH:
{HHXB $OPME, BeIyIIyl cBoe HaJaJxo elue oTh [lraroma m Apm
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CTOTENS M BB HOBOE BpeMA Cb OPHIHYECKOR TOYHOCTBI (op-
MynupoBaHEYo bBonsHomb. Bospamas CTOpOHEHKAMB HApOJI-
HAro cyBepeHuTeTa, ['pomiif OTCTamBAETH HPABOMBPHOCTH MO-
HAPXHYIECKAT0 M ADUCTOKPATHIECKATO CIPOS Ha PHAAY CD AEMO-
KpaTH4ecEnM®. ,Quidni, ergo populo sui juris liceat®, copa-
IINBaETHh OHB: Se unicuipiam, aut pluribus ita addi-
cere, ut regendi sui jus in eum plane transcribat, nulla ejus
juris parte retenta?* (L. I Cap. III § VIIL. 1; ep. L. II Cap. IX
§ VIIL. 1; L. I Cap. III § VIL 3).

Ha paxy ¢» mpocteMu ¢opMaMu rocyIapcTBeHHAr0 yCTPOH-
cTBa I'pomiit IpH3HAETDH CYILIECTBOBAHIE W CMBINAHHHXE (OPMB.
X0Td, TOBOPUTEH OHB, BePXOBHAdA BIACTh, KAKb TAK0BAd HEpPas-
mbabHEA, ODHAKO, OHA BCE e MOMKeTH OHTEH pasibieHa, Kakb
110 OpeaMeTaM’b KOMIIETeHNIW, TaKh M I[I0 JUOaMb. T4kb, BB
PumcroM® Tocymapersh OHBaIM INEPioasr, KOIAa COBMBCTHO
TIpaBUIM 1Ba MIM Tpu mapd. Toumo Taxd e ,fieri potest, ut
populum regem eligens, quosdam actus sibi servet“ LI
Cap. III § XVIL 1).

- I'poniff mpoBOAMTE NPH HTOMB CTPOTOe paa.mme MEeRIY
pasabieHieMD BEPXOBHOM BIacTHM M OrpPaHHYeHIEMB BIACTH
MOHApXa H3BBCTHHMH YCJIOBIAMH, T. €. MEMRIY CMBIIaHHON
¢OopMO#L TOCymapCTBEHHATO YCTPOMCTBA M OIPDAHUYEHHONH MO-
Hapxiei. | -

BepxoBHag BiacTs IoxybieHa MestIy MOHAPXOMD M HADO-
IOMB JUIIb BB TOMD CIyYab, €CIH YCTAHOBIEHH TBEpIHS U
onpenBIeHHHS TPAHHMLOE IpaBb O0BHXB CTOPOHD, HIH €CJIH
HAPOI'h BO3JIAraeTh Ha CBOETO OyAyLIaro MOHAPXA ONpelBiIeH-
HHA O00ASAHHOCTH, HIH COXPAHACTH 3a COGOM IIPaBO IPHHYEIE-
Hif 1 HarasaHid, T. €. Bb HBBBCTHHXD OTHOIIEGHIAXEH BHOCTY-
naeTh Kakh cropoHa paBEas wiau BHemas (L. I Cap. III § XVIL
1, cp. Takske L. I Cap. III § 9. 1; L. I Cap. IV § XIIL).

Bracre Momapxa Moskerb OGHTH oOrpaHHYeHa 1 0e3b ed
pasobieHid; KIATBH U JOIOBODH CBASHBAKTD YW CYBEpeHa, N
IIOTOMY BJIACTh €r'0 IPH HAJTMYHOCTH COOTBBICTBEHHHXDB YCI0-
Bilt orpammumBaerca ,ipso jure“ (cp. Bume crp.; L. I Cap. Il
§ XVI. 1—2). IloBcoxy, rab BracTh MOHApXa CBSA3aHA HE €3
vi superiore“, a caMHMD IpaBoMbB, HaJIulo umbercs He cmb
maHHasg QopMa TOCYJAPCTBEHHATO YCTPOMCTBA, & OrPAHHYEH-
Had MOHapXia (coma, MeRLy NIpodmMb, ['porfiit OTHOCHTH I
TOTH Ccaydalt, Korga ,in delatione imperii dictum sit, ut certu

4%
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eventu resisti [populus] regi possit“; cm. L. I Cap. IV § XIV,
cp. taksme L. I Cap. III § XVIIL 1)%).

Kpomb nbuemia mMoHapxiif Ha OIpaHHYEHHEA X HEOIDAHU-
yergHA, 1'yro [pomiff OpoBoAuTH MEMRITY HEMH eIle Jpyroe
pasnuyie ; mepeHocs Bb IIyOJHYHOE IIPaBO IIOHATIA IpaBa IacT-
HAro, OHB pasiamgaerd o modus’y habendi rocymapcrBemmoii
BJACTH B BHIA MOHADXIl : MoHApXib NATPUMOHIAILHEYW, I'Ab
JBEPXOBHAS BIACTH NPUHHAMIEHKHUTD MOHADXY HA IIOJHOMD Upasb
lco6erBerEOCTH (jure pleno proprietatis) mw Momapxino, ycTamoB-
JeHHYD CBOGOAHHMD COIJACieMB HAPONA, BEH KOTOPOI BIACTH
OPIHALIERATD MOHAPXY JIHINL Ha OpaBB moabsoBIamnbHia (jure
usufructuario). Ilonmomenie Mmomapxa, Kakb ysy(ppyKTyapia
I cOGCTBEEHMKA BIACTH, OTpaskaeTcs H& ero ImpaBaxb. Mo-
HapXB-y8yppyrTyapiit He uMberdb . IpaBa: a) 0esdb coraacia
' HapoIa OTYYSKIATH CBOWO BJIACTH, 0) IYyTEME 3aBBINAHIA HasHa-
9aTh pereHTa, B) HasHauaTh ce6B Hacrbouuka; Beb sTH IpaBa
TIPHEAJIERAT TOIbKO MOHApXy-BorammEmRy 2). (L. I Cap. III
§ XI. 1, § XV; L. I Cap. VI § 3; L. II Cap. VII § XII, XIV).

Coraacro I'066cy, yCeTpOMCTBO BEPXOBHOU BIACTH MOMRETH
GHTH TPOAKOE : MOHAPXMYECKOE, APHCTOKPATHIECKOE WM IeMo-
KPATHIECKOE, CMOTDS 110 TOMY, HAXOIUTCA JU CYBEeDeHHAS BIACTDH
BB PYKaxb OIHOI'0 JMI@a, co0paHid HBCKONBEMXD NHIB, WIH
cobpania Bebxb rpampaEbs. (Cap. VII § 1) Memx® Qopms
rOCyZapCTBEHHATO YCTPOHMCTBA, KPOMB YKa3aHHHXE, OHTHL He
MoxkeTh. J[biaerie rocyzapcTBeHHEHX® (QOpME Ha IPABIHILHEA
¥ M3BDAINeHHHSA OCHOBAHO Ha CYOBeKTHMBHHXD, OIPOH3BOJBHEXD
KpPUTEepiAxXh, a DOTOMY HOMLMHO OHTH oTBeprEyro (Cap. VIL §1I
u § III). Cwbmammma (OpPMH TIOCYIApCTBEHHATO YCTpoiicTBa
He BO3MOSRHH. CyBepeHHAS BIACTh HEOOXOIUMO IOJKHA OHTEH
COCpPeNoTOYeHa BB OJHOMD Opramb, mHauYe IOCYyLapcTBO I'HOHETH
(Cap. VII § IV; Cap. XII § V). Eecam ma pany ¢b MOHAD-
XOMB BB IOCYyIapcrTBB (pyHKIIOHHPYETH U HapoXHOe cobpaxie,
TO HAIUIO HIH PEeCUYOIHKa, X MOHAPXDH TOABKO ,primus popull
minister“, wumm HeorpaEHYeHHAs MOHAPXid, © OTH IIPOM3BOIA
MOHApXa BaBHCHUTH COSHBATH WJIM HE CO3HBATL YIOMSEYTOE
cobpamie (Cap. VII § XVI).

OrBepreyBb cMmBmanams (QopMH, ['066cs BB TO se Bpems

PO

1) Cp. Rehm. op. cit. 239—240.
2) Cm. mompo6ube Huxe ra. V-aa pasxbas [l-oit w III-#.
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OTPHI[AETHh OPaBO HA CYLIECTBOBAHIE H Y ,OrPaHMYEHHOR MO- |
Hapxin“ (Bp cmuead I'pomia u Ilydernopga). BepxoBmad
BJACTh OPHAMIecKH (e3OpelBiabRs 1 JOTOBOPH, 3aRINYCHHEHE
CYBEPEeHOMB, IJs Hero Heobasarem, &. ,Monarcha retento jure
imperii“, roBopurs 0HB: ,non intelligitur ullo promisso trans-
tulisse jus in media ad imperium necessaria“ (Cap. VII § XVTI).
Mograpx®, cabIoBaTenbHO. HE MOMKETH CaMb Ce6sS OTPAHHYUTH.
Cb Ipyroit cTopoEH, ,HApPOAB“ (T. e., coryacHo I'o66cy, BepXoB-
HHI OpraE® pecuyOduKH, Cp. HHKE), IIePeHOCI ¢BOX BJIACThb Ha
MOHAPXA, HE MOMKETh BCTYIATh C¢b BTHMD IIOCIBAHUMDE HU BD
Kakig coryamleHis, Takb Kakb ¢b YCTAHOBAEHIeMD BJIACTH MO-
HapXa Haponb IEepecTaeTh CYIIEeCTBOBATH, KAKD IOPHIUIECKOe
auno. [lostomMy: ,monarcha nemini ob receptum imperium
pactis obligatur® (Cap. VII § XID).

He BmmomsMBHAETD XapaxTepa MOHApXHYecROH BIacTH I
TOTH OPUIMIECKIN TUTYIB, HA OCHOBAHIX KOTOpParo oHa Ipio6ph-
TeHa . ,idem est jus in cives in regno patrimoniali, quod in
institutivo*. (Cap. IX § X.)

Cpenn Morapxiit 'o66¢H NOIYCKAETH TOIBKO ONHO pasam-
gie ~— II0 CTEIEHM AOJT0BBYHOCTH BIACTHE TOCYZApd ; BIACTH MO-
SReTh OHTh DOPYYEeHA MOHADXY HJIH HA OUpeIBIeHHHN CPOKD
uan Ge3CPOYHO ; mepBoe MMBETh MBCTO BB TOMB Clydas, ecan
»HAPONB® IpH M30paHin MOHAPXa BB TOYHOCTH oHpelBIserd
MBCTO M BpeMf CBOHXB OyAyUIUXB coOpaHil (BB IPOTHBHOMD
ciyyal MOHApPXDB, X0Td4 OB ¥ H30pAHEHNI JIUIMb HA CPOKD,
npio6pbraers BIacTs HaBeerna). Momapxwueckitt crpof Ha-
JUI0 JWIIL TOLZA, KOTAa cIbnyolilee HapogHoe coOpaHie HasHa-
YeHo Uocab coMepTH wusbupaeMaro MOHapXa, & He I[IPH ero
SKUBHIL ' |

Bp yupempeHHHXD TaKUMDB 00pasoMb U30HPATEIbHHXD
MOHAPXIAXB: ,summum imperium (ut Dominium) in populo
(est)?), usu autem, sive exercitium ejus tantum in monarcha
temporario, ut usufructuario* (C. VI § XVI).

Us® Tpexh BOSMOMKHHID (POPMB I'0CYIAPCTBEHHATO yoTpoH-
cTBa BCH mpemmymecrBa, mo MEBHIID ['066ca, — Ha CTOpOHB
MoEapxin. IIpeBocxomeTBO MOHApPXiE nepend Apyrumu §op-
Mamm 'o6ced ODOKAsHBaeTd HBAEMB pPAIOMB JOBOXOBB, CYTH
KOTOPHXD CBOIUTCA Kb YTBEpIRIEHiD, 9T0 IPH BTOMB CTPOB

Br mekers ... . . . erat.
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, HAUIYIMAMD 06pasoMd obesneduBaercs (rarococrosdsie u 6es-
‘omacHOCTh TMOAmAREHXE (Cap. X § III—XVII). Bb gacrrocTH
['066ch ceHIaeTcd, Rakb HF™BaMHOE NPEHMYLIECTBO MOHAPXiM,
HA, HacIBICTBeHHHI! Xapak. pb BIacTH; ,optimus status civi-
tatis est, roBopuTs 0EWB: ,ubi cives imperantis sunt haeredi-
tas . . . . unusquisque enim sponte sua hereditatem suam
conservare studet® (Cap. X § XVIII).

[Iydpernopd® TOUHO TaKb ke, KaKb To66cn 1 I‘pouu«‘x
UPUHAMAETD TpPaRuIioHHOe nbaerie (QopMB I0OCyZApPCTBEHHAT(
| yerpoticrBa Ha MOHADXi0, APHCTORpPATI0 M IEMOKPATID ; ,SUm-
mum imperium“ roBopuTh OHB: ,pro ut vel in uno homine,
vel in uno concilio ex paucis, aut universis constante, reperi-
tur, diversas formas rerumpublicarum producere solet* (L. I
Cap. VIII § I). Eciu cyBepeEHas BIACTh IBIMKOMB CO-
CPeloTOYeHa Bb OJJHOMD H3H NEepPeUNCIeHHHXD OPraHOBb, TO Ta-
Kag ¢opwma, coraacHo Ilydenznopdy, OTHOCHTCA Kb Ppaspsiy
IpaBUABHEHXD, HalpoTus®, ecIy BePXOBHAA BIACTH PasmbieHA
MesxIY BBbCKOIBRUME OPT'aHaAMH, TO COOTBBTCTBEHHASI JOPMa, SBJIA-
ercst HenpaBuapEOR (L. I Cap. VIII § IT et XII). Ilydernopd,
TAKUMD 00pasoMb, He OTPHIAETH CYLIeCTBOBAHIA CMBITAHHHXTE
¢opMB, a4 IPU3HALTH UXH TOJBKO HembaecoobpasHmMEH. YTo
ke Kacaercs (POopMD H3BPAINEHHHXB, T0 [lydernopd®, mMOTOGHO

T'o66cy, HE cunmTaeTh HXDB OCOOHIMM BHIAMM — OHE TOJBKC
»00IB3HEHHEHS CcocToAHIg OCHOBHEIXD (opmp“ (L. II Cap. VIII
§ V_—XI)I . L

Ilpmsraps cuBmaHEHA GopMH HemBaecoobpasumMu, IIy-
i‘(I)eH,HOp(i)'L, OIHAKO, CYUTAETCH Ch BOBMOMKHOCTHI OTPAHMUEHIS
'BIACTH MOHapxa (es® yuleGpa IS MPaBHIBHOCTH COOTBBTCTBEH-
go#t (opmu. Beabrp sa I'ponmieMs u Ha TBXB e 0CHOBAHIAXE
OHDb KOHCTPYHDPYeTH IIOHATIe ,YMBpPEHHOHU®, ,OrpaHHIeHHOH
| MOHAPXiM, HIX 10 ero TepMUHOIOTIM!), -— TroCynapeTBa ,CE
1OfpaHHTIeHHHM'L"GyBBpeHHTeTOM’b“. »verum quia unius homi-
nis iudicium ab erroribus non est immune et voluntas in
prava flexilis, in tanta cumprimis libertate, quibusdam popu-
lis consultum visum, eius imperii exercitium certis
limitibus circumscribere* (L. II C. IX § V). Ilaa srol
whix BB MOTOBOPD IpH H30PaHiM MOHAPXA BRINYANTCS HB3BH-
CTHHS YCJIOBIA ! HMEHHO, 9T0 OHB OYyIeTh OCYIIECTBIATH BJIACTE

1) Cp. Bue.
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BB CONIACIH CB ,O0IpeJBIeHHHMHIY (OCHOBHHMU) 3aKOHAMU H B
BAJKHHX'B BOIPOCAXD ,voluer (it)?) ea suspicinon nisi praesciente
et consentiente populo, aut eiusdem deputatis in comitia con-
vocatis® (L. II Cap. IX § VI). :

Ha panmy cv» mbueniem® Momapxin =Ha orpaHquHHBm n
HeorparuYeHHH, [Typernopds BocupmEuMaeT®s ore I'pomia m
pasingie MOHADXi NATPHMOHIANBHHXD ¥ 3akoHENXD (L. II
Cap. IX § VII u L. II Cap. X § VI, § VIII).

Usp rpext npaBuabHEHXE GopMmb Ilydemmopdb, momo6Ho
T'oG6ey, oTnaers mpexmoduTeHie MOHAPXIM, TAKD KAKS IPH STOMD
crpob He crbcHAeMas HIRAKUMU 3aKOHAMU BJAACTD GBOGOIHO
IpACHOCO0IIeTCA Kb yCJAOBIAMD BpeMeHM H MbBeTa M IIOTOMY

IBHCTBYeTh ¢b HAHOOIBIIEN TOJB30I10 Hust oburaro 6xara (L. II

Cap. VIII- § IV)?2),

Ofpamasces Kb CONOCTABIEHI Cb HBIO0MEHHHMH TOILKO
UTO YyYeHiaMH cooTBBrcTBeHHOM Teopim IIpoxomoBmua, OTME-
TUMB, (OpexJe BCEro, YTO OCHOBHAA KJIACCHMKAIIOHHAA

CXeMa, IPHHATaA aBTOPOMSD ,IIpaBnu Boxu MoHapHIe“, BomHD

COBIIATAETH Ch COOTBBTCTBYOIMUMH IIoipasmbieriamu y I'pomis,
I'o66ca u IIydernopda.

B® wacrEOCTH C©B yuemiem®s I'pormis, a orwactu m Ilyden-
Topga, reopin Oeodana cOmxkaeTsh IPUBHAHIE TpaBa Ha CyIIe-
CTBOBaHie ¥ 3a cMBmaEEHMEH ¢opMaMi TOCYIapCTBEHHATO
yerpolicTsa (cM. BHIIe cTp. 5), TpH 9eMB IIPOKOIOBHIB, IO-
noouo I'pormilo, Bo3mepsRHBaeTCA OTH KAKOH GH TO HH OHJIO
OBHKH 3Tolt hOpMHL.

Cabryers, ofHAKO, 3aMBTHTE, 4T0 [IPOKOIIOBUYE He NAeTD,
0J06HO CBOUMD 06pasnaM®b, TOYHAr0 WPHAMTIECKAT 0 Oupe-
obxeria cMBmanHO (POopMEH, Kak® moxbaeHis BepXOBHOM BiIa-

1) Bb rekers . . . . voluerunt.

2) Bynme# BB CBOMX® [HCCEPTALIAXE COBEPLIGHHO HE B3aTPOTHBAETH
BOIpOCa O Pa3IHYHEIXE (OPMaxX® TrocydapcTBeHHAro ycrpoficrsa. Hermode-
Hie COCTAaBIAETH TONBKO TIPOBOLHMOe HMB Bexbn® sa I'pomiems u Ilydermop-
doMP pasauyie MewIy MOHADXiAMH NATPHMOHIANBHEIMH B 8akOHHEIMH. Ilpm
aToMB Bynneh BB oramyie oTH cBOWXE 06PA3LOBs HE CTABHTH BU3HHKHOBE-
Hie naTpuMoHiameHON MORapxim BB® HempeMBHHYI CBA3b CH BOHHOH HJIH Ha-
canieMs. HanporeBbs, HapoI® MOXETH CBOHMTD CBOGOIHHEM®
pbmenieM® ycranoBuTh Tako# crpoit. Om. Ex. iur. nat. de test.
imp. spec. Car. II, H. R. Cap. I § 22, crp 527; § 26, cTp. 531—532; § 24,
erp. 528-530. Cp. rakke Ex. iur. nat. de suce. primog. § 18, crp. 169
A IOpyr.

P
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CTH MeRIy EBCKOJBKEMH OPraHAME ; HOSTOMY TPYAHO Ompexnb-
IITh, YUOOMHHAETH JII HAIl'B aBTOPH O CMBIIaHHOH popmb ro-
CYJApCTBEHHArO YCTPOMCTBA NOND HPAMBEIMDB BiisHieM® I'pomis
u Ilypenmopda, miam me IPHENMAETE Bb NAHHOMB Caydad
Bo BEnManmie ydemie IToxmGis u Iumepoma ). '

Tpyroit wepToit cxoncTBa Memny ydemiamu [yro I'pormis
u Oydeunopda, ¢b onmoil cropoHH, u IIporomoBuYa, ¢b APY-
roii, gBIgeTcd BOOPOCH O IOTOBODHOMB OrPAHMIEHIN BIACTH
MoHapxa. Kaxs Mol Bugbrm, Oeodarb, Bb BHIB OTOBODKIL,
VIIOMIE2eTH> 00h ,OlPAaHNYeHEHIXDL® MOHAPXifXH, ,TAb mpu
mepBaro MoHapxa msfpaHim OHIN HONOMKeHHEE HBKiE TOr0BODPH
caMaro MOHAPXa COWSBOJeHieMD WMIH H KIATBO0 yTBEPIKIEEHEE,
KOTOPHX'> B2 HEHCIIOJHEHie YCTAHOBIEHO OH MOHADXa OTCTaB-
aarn® (p. 626, ¢. 1, v. 14). He mopmesuTh COMHBHIID, 9TO BB
gﬂ;&HHOM'b caygah IIpokomoBHI® CIUTAETCS CB COOTBBTCTBY-
wiEME KoHerpyrmiavn I'ponig®) u Ilydernzopda (cp. BHINE) i
BMBCTH ¢b HMMH OPM3HAETH BO3MOSKHOCTb HOTOBOPHHIXD COIVIA-
IeHitt MesKIy HApOAOMEH M MOHAPXOMbB, OTPAHMIMBAIIIUIID
BiaacTh mocabamaro. Ommaxo IIpoxomoBHYL, BB OTINYie OTH
I'pouis, BOSIEPKMBADINIATOCS 0TH OI'BHKHU, M BB IPAMYNH Ipo-
TABOTIONO0EHOCTE Ilydernopdy, 0UeBHIHO, HACTPOSHHOMY, BB
[IOJB3Y COOTBBTCTBYWIINXD OrpaHUdeHil, phOInTeabHO BEICKE-
BHIBA€TCA HPOTHBD ,OrPAHHICHHON® MOHADXIH: OHD CUHATAETH
ee ,He NPIMOil I HeIpecTaHEHHME OBACTBIAM®B II0MIemKaIe“ (cp.
BHINE), T. €. OTBEPraeTd [0 COOGPaREHIAMB IBIeCOOCPABHOCTH.

Cp yuenmiemd I'o66ca Teopin IlpoxomoBHYa KOCBEHHEMD
o6pasoMB COMMMAET: OTCYyTCIBie BB Hell posogumaro I'po-
niem® n IlydeEnopoMt pasindid MesmIy MOHApPXaMU COOCTBEH-
HARAMHE X y3ydpyrryapismu Bmactud). Ias T'o66ca u IIpoxo-

1) Pumckift mcropurs lloan6ifi BumepBele ¢BH NOXHOW Onpe BICHHOCTHIC
OCTaBHAE BONMpoch 0 CMBIIAHHEIXD OpMax® rOCYyNapCTBEHHArO YyCTpOHCTBA
H [aJh STOMY CTPOK COOTRBTCTByWMIIEe HasBamie: ,forma mixta“ (cp. Inue-
peED T. I, 84 erp. m Rehm, op. cit. 136—1387). Yuerie ero 9acTHIHO BOCIPHHANE
ITunepors (Ymuepurs ibid. 88; Gumplowiz op. cit. 79), xoroparo IIpoxomo-
BHYD MERIYy NPOYHMD IHTHPYETH BB ,llpaBxb® (,PBun o Poemibd Awmepiit-
CKOMB“ cp. 612 cTp.). : :

2) Ynoumraemurir IlpoxonoBuyems® cayyal oOrpaEHYeEiS BIACTH MO-
Hapxa, OYeBHIHO, HENOCPeXCTBeHHO 3auMcTBoBan® y I'pomia (L. I Cap. IV
§ XII; cp. raxxe § XIV). : .

3) Becbma BBpoaTHO, ITO TYyTH LZBIO0 He 06GOMIOCE
Gess KocBeHHaro BXiguia Byanesa Pasps Gela0 mpusuaso, 4Tm0. matpu-
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NOBUYA HACIBACTBEHHHY MOHADPXH BCETHa gBIAETCI COGCTBEH-
HUKOMD BIACTH, MOLYIIUMDB PACIOPARATLCS €M 110 CBOEMY
yeMOTpbHEID (Cp. BHIIE CTp. 15—17 U HHKE).

Kawb Ha UepTy ¢X0AcTBA MERIY O060NMIU YUSHIAMH, MOMHO
OBHIIO OH, TIOMANY!l, elle yKasaThb HA NPHCYIee UMD OGONME
nonpasabnerie MoHAapxiyf Ha NM3GHDATENBHHA ¥ HeH30HpATEdD-
HEIS, H Ha COBHaNEeHie 0HOIO 8% MHOIMXB apryMeRTORG, IpH-
BOIUMEXD IIpOKonoBYYeMB BB IIOIB3Y HACHBIHOU MoHAPXiH
(momevenie HacabacTBEHHAr0 MOHAPXA, O HACTOSIMIEMD ¥ OyIy-
meMb GIard Trocyzapersa, COCTABIAIIIATO €0 ,HEOTHeMII-
My AepiKaBy“, (Cp. BHIOIE CTp. 7; p. 631, ¢. 2, V. 41), ¢b COOT-
BBTCTBYOINUMD yKasamieM® I['066ca (cp. BEIEe cTp. 53—54 I
Hobbes, Cap. X § 18). OnEaro Takoe CXOJICTBO ABISETCS UHCTO
BHBIHUMD ; OeoaHDd, AaBad MOIPOGHYH KOHCTPYKIIN MPOHC-

XOMIeHIS M30HpaTeNbHON MOHADXiM, BOBce HE IDHHNMAETH BO
BHHMaHIe yrasamiif ['060ca 0 HEOOXONMMOCTH BB TAKUXB CIY-

“aAXD CaMOOPraHMBallil HApOAa, KAaKh CAaMOCTOATENPHAr0 Op-
rafa, (cp. L'o66ew Cap. VII § XVI u IlporomoBua: crp. 6
1 10 Hamr. pa.); mpHeoyllee ydesino ['o66ca TouHOE pasnwmienie
Hapona, Kakb OpraHa U Kakbh MPOCTOH COBOKYNHOCTH YIPaB-
JSeMHXB MATHBHIOBE (multitudo civium qui reguntur)?), ocra-
JI0Ch, KaKb MH HEOITHOKDATHO BHIBIH, COBEPUIEHHO YysKIHMD
reopin Beodana (cp. BHIIe 9—10; 27-—28 crp.). UTo site KacaeTCs
JIOMSAHYTAro COBIANEHIS aPryMEHTOBB, TO ¢AbIyeTh 3aMBTHUTH,
YTO COOTBBTICTBYIoIee yxasaHie ['000ca OTHIOZR He ABIAETCS
ODHUTHHANBHEMD . OHO GOHIIO XOISIUMTD CPEOH CTOPOHHHKOBD
HACIBOCTBEHHATO OpeeMCTBa IIPecToNa (Cp. HEMEe) H, cabno-
BaTerbHO, IIpOKONIOBHMYB MMBIBL BO3MOKHOCTH E€r0 BAHMCTBO-
BaTh H3B TOI'0 e HCTOYHUKA, OTKYZA OHB IOYEePIHYIEL BCh
Jpyrie IpUBOXUMEE XMB TOBOIH, 0 KoTOpHX® y I'o66ca BOBCE
He yIOMUHAETCH. ;

Ha pany c©® 5THMH COBEDPIICHHO HE3HAUUTEIBHHEIMU II
BEBIIHNME COIMIREHIAME, KOTODHS MOMKHO CIBIATE MERIY
Ha3BAHHHEIMU TEOpiAMU, OpPH CPABHEHIN UXB BHCTYIAITSH BeChMa
CYIIeCTBEHHBIT U BAaRHHSA YePTH pasmggg.‘ Croga, KOHEYSHO,

MOHIaJbHOE TOCYZIAPCTBO MOXKETH BOBHHKHYTH OGaaroxaps cBoGojHOMYy phie-
milo Hapona, To IIpoxomoBmuy, cormacHo ero IBJH, OCTABANOCEH TOJHKO JOKa-
BHIBATH, ITO BOJA HAPOZa BC eI Xa HMBers Takoe cojepxanie u npyro# GEITh
He MOXeTH. 110 sroMy nyrn Geoand BH NBHCTBATEABHOCTH H IOMENb.

1) Cap. XIII § IIL
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npeskie BCeTO, OTHOCHTCS IIpHsHamie aBTOpoM® ,lIpaBie“ cMb.
MIAHEHXD (POPMB IOCyIAPCTBEHHAr0 yCTpoiicTBa, pB8KRO NP O-
ruBopbuamee RoEmenin 'o66ca; sarbMb IpHsHAHLE
,BB> BUIODB OI'OBOPKH, BOBMOMHOCTH OTPAHHYIEHHEXD MOHAPXIIL,
‘cb TOURH 3pbhuEig['o66ca COBEPIIEeHHO HEMHCAINMEX B
3axapuuBas cpaBEeHie ydeHia IIporomoBHYa IO JaHHOMY
BONPOCY CB €ro TpeIloJaragMEMH  3ala/{HO-eBDOIeN CKHMY
HCTOYHEKAMIE, OTMBTHMEB, 9TO IpwBeleHHAs BB ,lIpaBab“ mo-
npoCHAs apryMeHTamid BB MOJb3y HACIBICTBEHHATO M IPOTHBE
136HpATETHEATO PEeMCTBA IPecTONa, KOTOpast He MOIJa OHTE
gsaHMGTBOBaHa y Ipomis, To66ca, Ilypermopda mam Bymnnes
(Taxh KarDd HA3BAHHHE AaBTOPH BSTOTO BONPOCA HE paspabda-
THB&JIH) OUeBHIHO, BaMMCTBOBAHA OeohaHOMB H3B IPYTHXE
6eBPONEHCKHXD NCIOYHHKOBE. Bompock 0 cpaBHATEJD-
HEXB IPeUMYIIEeCTBAXD I HeJOCTATRAXD HACIBICTBEHHATO IIPE-
eMCTBa. IIPECTOIa TIOIBEPrajcs MHOTOKDATHOMY - 00CY:RIEHID BE
%e}_sponeﬁcmﬂ DOJTUTHYIECKOM JuTepaTypd, HOpH YeMD BCerda
NPABONMIMCH ONEM K TH e TpaIumioHHEHE [JOBOZH Pro o
contral), KOTOpEHE W BOCIPOM3BOIATCA BB ,lIpaBobc.

Inasa [V-aq.

Pasabas I-wi.

AoroBopHoe 060CHOBaHie BAACTH.

Ysre BB YYEHIAXD CPeLHEBBKOBHXD IOJUTHUIECKHXD MH-
CIHTEeNeN CONEepIRATCA 3a9aTKH TeOpld, OCHOBHBADILEH rocymap-
CTBEHHYH BIACTH Ha BOXB HOMIAHHHXSB %). OXHAKO BB CpEIHE-
BBKOBHXD TEOpiAXD HOrOBOPHOE O0OCHOBAaHIe IONYyYadd He IO
CYZapCTBO M BIACTH, KAKD TAKOBHS, & JWIIb BIACTH KARIAI0
KOHKPETHAr0 ed HOCHTENd, er0 HCKINYUTeNIbHOE IIPaBO HA HTQ
ntocrBruee. , JloroBopHas Teopis cpegENX® BBKOBH®, OBOPHUTE
Jellinek: ,5r0 He ydeHie O IePBOHAYAIBLHOMB 00pasoBaHim
rocynapersa, a ydermie o0D YCTaHOBIEHIM BIACTEJHHA BB I0-

1) Cp., HanpumMBps, paspa6orry Boupoca y Mapcuxis Ilanmyanckaro
(9ugepuns I 1. 236—237) n y Bomara (ibid 440 crp.).

2) Cp. ckasaHHOE BHIIE 0GB YYeHiH O TepPBONAYANLHOMD HapoAHOME
cysepenuTerd crp. 39. Jellinek op. cit. 195—197. Gierke op. cit. 77—83,
339—340, Rehm. op. cit. 165—167, 177—180, 185—186.
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N

cynapersk. IlyreMb mOroBopa BOBHIKAeTh TYTh HE populus,
a rex.“1),

JOroBop® COrIACHO STMMDB YUEHIAMD, 3aAKIOTACTCS MEMRIY
NePBOHAYAJBHEMD 00Ia1aTelleMD CYBEPEeHATETd — HAPOJOMD,
KaKh H3BBCTHHMD WDHINYECKUMD eJHHCTBOMD, MOIYIINMD
coBepmrarh translatio m concessio juris, m GyzymuMb Ipasu-
TeJeMB, TeX 0MB, KOTOPOMY ,Haponb“ momauusercda. J[oroBopb
9TOTDH, TAKAMEB 00DPa30Mb, 6CTH HOTOBODPD NMOTUYMHEHig —
pactum subjectionis?), a e o06mecTBeEHENY ZOTOBODP D
— He pactum conjunctionis.

IlepBOMCTOYHMKOMS TOCYHAPCTBEHHATNO HJIM HADPOIHATO
equHCTBA (populus-civitas-regnum) u BIacT® BoOGIIe BB Tede-
Hie BCEr0 CpeNHEeBBKOBbA IPU3HABAIACH He deaobbuecxas, a
BosecrBerras Boxd; Ha 310 TOWRE BpBHIT ONMHAKOBO CTOATH
Kaxb TPaJHIiOHHAA KATOJNIECKAd TORTPUHA, BO TVIaRh ¢h QoMo
AKBAHCKMM®B, Takbh ¥ paIUKAIbHEE CTOPORHHEKY HAPOIHATO
cyBepeHHTeTa — HeMorpaTh Mapeuaitt ITamyarckitt m Hukonait
Kysamogit ?). Y 9eHilo 0 TOTOBOPHOM® HPOMCXOKIE- |
Hix caMoro rocymapcrtsa um ofuiecTBa, O xHorosoph !
COEIMHEHIA, BaKINYCHHOMDb MERAY OTABILHEMH HEINBUAAMH,
KaKb OCHOBAHIM TIOCYIAPCTBEHHOM BIACTH, BP HOJMUTHIE-
CKAXD TEopiaX® cpenlHeBBK0BbA He GHIO MbBeTa.l
ITocrbooBaTenbHOE IpOBedeHIe HIeW OGILECTBEHHAr0 A0TOBOPA,
BEJO Kb NPU3HAHI NEPBOHAYAILHATO CYBEPEHHUTETA
MEINBH I8 ¥, cCIBIOBATENbHO, KB MOJHOMY OTPHIAHIi©
TEOKPATHIECKHUXD OCHOBaHifl Bumactm. Ha Taroe yr-
Bep:KIeHie MOIJIA OTBAMHTLCA TONBKO IOJHTHYECKAT MHCID
HOBAT0 BPEMEHH, CBOGOIHAS OTH BCAKOM GOTOCIOBCEOM OKDACKH ; |
TOJBEO BMBCTS ¢h OKOEIATENbHHEMD TOPSKECTBOMD paIlioHAXH3MAa,

1) Jellinek op. cit. 197.

2) Belpaxemie 8T0 BmepBHe yHorpe6iaeno Omao Engelbert’om® von
Volkendorf'oms. Op. Rehm op. cit. 180 etp.

3) Cp. Bume cTp. 39.

4) TlpemcraBhTeNH HOJATHIeCKOH Melcaum XVI pbra — MOHapxXoMaxH,
VCHJIEHHO BELXBHIaf: JOTOBODHEIN OCHOBAHIS BJNACTH MOHADXA, elle BcenBao
CTOATH HA CpeTHeBBKOBOM NOYBS; MXb MBICIL HOCHTE HA Ce6B CHIBHYIO!
60roCIOBCKYI0 OKpacky. OB 0NHOH CTOPOHE, OHH HCXONATH M3 NPEICTAB-
JAenis 0 ITEpPBORAYANHLHOMTE HADONHOMB CYBEepeHHTeTB, YCTAHOBIGHROMD
BomxeerserHOl BOJIEH, e Ipyrof, OHH BHOCATH TEOKPATHYECKiH MOMEHTH BB
caMullf pactum subjectionis. Cp. Gierke op. cit. 80 u 98. Jellinek, op. cit.
195, npumba. Rehm. op. cit. 216—218. Kopanescki#t op. cit. 7. II 34—38.
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Bb X VII Bbrb 4), B yuerHiaxs npemcraBuTeNeil IMTKOJB. 6CTECT-
BEHHATO IIpaBa JOr0BOPHAA Teopm’ BHCTyIAaeTh BB CBOEMD
YHCTOMD BHIH.

OmuGogro OHJIO0 OBl IpH STOMBH BHOBTH yike BB IIEPBOMB
%HpeL[CTaBHTeJI'B IITKOJIE eCTeCTBEHHAr0 paBa,l'yro I'ponin, TBopia
‘moroBopEON Teopim BB ed HOBoMB cMEHcrb!). Camas mues
o6LIeCTBEHHATO JOTOBopa OHNA BHCRAazaHa yae 1o I'pouis
Hoocker'om® ?) n AnpTysieMB?), a 0 cucTeMaTaveckoid ed pas-
padorxs ® mocabzoBaTeNPHOMD IIpoBedeHim BB yduemim I'pomia
He MOMReTH OHTH I pbun. BocupueaBb BB CBOEH Teopim o0a
JOT0BOPA, RaKD cpeqHeBbKoBEH pactum subjectionis, moraramommit
OCHOBaHie Tolt mam npyro# ¢opMPb rocynapcTBeHHATO YCTPOii-
CTBa, TaKb U OOIIEeCTBEHHHI XOIr'0BOpb — pactum conjunctio-
nis, Ha KOTOPOMB BHIKIETCI caMmoe obImeskurie, I'poliit He IIpu-
BOIUTH STHXDH JOTOBOPOBDL HHI BB KAKYyH CBA3L MeERIY coOoi
I pascMaTpuUBaeTb NHXb COBEPHIEHHO pasybibHO; BMbBCTh Cb
ThMB, TOHATiE 0ONIIeCTBEHHATO OOI0BOPa HE IIONBEPraercs ¥
HeTo Gorbe TOUHOMY aHAIMSY, H NOTOMY CBOICTBA BEDPXOBHOMH
, BIACIN He BEHBOIATCA MB3B STOTO ,[[OPOBOpa a IPUHIMAKNTCH,
| Kakb (DarTD. :

Xora 4enmopbrs, yuurh I'ponit, mo cBOelt IPUPOLE ecrb
CYILIEeCTBO OOINECTBEHHOE, M €My CBOMCTBeHHO (e30TYeTHOe
CTpeMJeHIe Kb coelumHeHiD ©b ce6b mmomobHEME (appetitus
societatis [Prol. 6]), oxHako, coenuHeHie STO He COBEpPLIAETCH
HOIIPOM3BOJLHO : OHO €CThb AaKI'b CO3SHATENLHOH, pasyMHOI
nbarexrgoctn weaosbra. Bwp ocmob ofmecrsa m rocynap-
CTBA JERHUTH AOTOBODD, BAKIOYCHHHN MemIy OTIBILHHMI
UHIVBHIAMH. o

,oonsociatio® ropopurs I'pomiit: ,qua, multi patres fami-
liarum in unum populum ac civitatem codunt, maximum dat
jus. corpori in partes: quia haec perfectissima est, societas®...
(L. II Cap. V § XXIII; cp. rarme Proleg. 15)%). B coorsbrersin
Ch TAKUMB NOTOBODHHM®B IIPOMCXOMKIEHIEMD rocynapcrsa, I'po-

5

1) 91y ommGRy ZOMYCKAETD, MERAY NpoyuMs, Gumplowiz, op. cit. 181 erp.
»Br (Grotius) ist ja* rosopur® ou®: ,der eigentliche Schipfer dieser Fiction
des Urvertrages, der mit den sich aus ihm ergebenden Rechten und Pflich-
ten den Staat wie eine Erbsiinde belastet®.

2) Jellinek op. cit. 198—199.

3) Gierke op. cit. 99—108.

4) Cp. Gierke op. cit. 101, npum. 69.
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uiit ompenbiasert ero, Kakb ,coetus perfectus liberorum
hominum juris fruendi et communis utilitatis causa sociatus®
(L. I Cap. I § XIV. 1). Bp pesyrpraTh Taxoro coBepIIeHHAro
COENUHEHIS HETUBUIOBD CPEIM HUXD BOABOPAETCS eIUHEHE NyXb,
IIePBHMD OPOH3BeACHIeMD KOTOPAro ABIAeTCA BEPXOBHAA BIACTD,
»vinculum per quod respublica cohaeret® (L. II Cap. IX § IIL. 1).
I'pomiit, omEaro, He THTAETCA BHBECTH CYLIECTBO M CBOII-
CTBA HTOM BIACTH M3H OGIIECTBEHHAI'O IOT0BOpa; COJepsKRamie
pTOT0 HocabIHATO BOOOWIE He IloABepraeTrcd y Hero HaJbHbii-
IIeMy aHAJU3Y.

Ha psamy cb JOTOBOPOMDB COENMHEHIA, BaRINUAEMHMD
Med[y WHIWBIIAME, H COBEPIIEHHO HEe3aBMCUMO OTH HErO, Bb
yuerin I'pomig GOJBIIy poJdb HIPAETH IOTOBODPH MONUMHEeHIH,
IpH IOCpPencTBH KoTOparo ,HAponB“ OTYYMHIAETH CBOH BIACTH
BB NOJBBY MOHapxa. Vcxods ms® mIpencTaBiIeHid O NMEePBOHA-
YAIbHOMD HAPOZHOMD CcyBepeEMTeTS, I'pomiif ycMarpuBaer®
OCHOBaHie TOH Mau Apyro# (POpME IoCyLapCTBEHHATO yCTPOUCTBA
BB Borb ,Hapona®, KaKD IIepPBOHAYAJBHATO CYOHEKTa BePXOBHOH
Bractda. ,Sicut . .. multa sunt vivendi genera“, rosopursb
0HB ! yalterum altero praestantis et cuique liberum est ex tot
generibus id eligere, quod ipsi placet; ita et populus eli-
gere potest, qualem vult gubernationis forman
ex praestantia huius aut illius formae . .. sed ex volun-
tate jus metiendum est® (L. I Cap. IlT § VIIL. 2; § XL
1; § XIII. 1; § XVII; L. II C. VII § XIV).

YcramaBInBag Halh c000H MOHADPXaA WX apUCTOKpaTHde-
CKEyI0 ROIUIErib, ,Hapoas“ ,jus totum imperandi a se abdic(i)t?),
allique trad (6)t . . . nulla ejus juris parte retenta“ (L. I Cap.
III § VIII. 8 u 1), To ecTh OTIy#JaeTh CBOM IpaBa BIOJHD U
Gespasabobao (cp. ibid. 18). Ozmmako, OHL He NIpPERPALIAETH
NpE HTOMDB CBOEr0 CyluecTBOBaHif. BHoTymag Bb LOTOBOPD
NONYKHEHISA, Kakb pambe ROHCTHTYHPOBAHHOE eJUHCTBO, HAPOID
(populus) — ocTaeTcss TAKOBEIMB M II0 3aKI0YEHIN IOIr0BOpa
(L. II Cap. VII § XVIL 2; L. II Cap. IX § VIL 1), u BB cay-
gah oTmaleHis CyBepeRHAr0 OpraHa — KOHTpareHdra MOrOBODA,
CHOBA BCTymaerh BB oBox cyBepemms mpasa. (L II C. IX
§ VIIL 1.

1) B’B rexerh .. . Cur . . . abdicet.
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OrwBTUMD Bb SakJ0UeHie Hammel XapakTePHCTHKH JOTO-
/BOpHOI Teopim I'pomis, 9To OHB He CUMTAeTh coriacie Hapoza
HEO6XOIUMHMDE YCGIOBieMD IPaBOMBPHOCTH TOTO MIM ADPYTOro
TOCYIAPCTBEHHATO CTPOSI: BEPXOBHAS BIACTb MOskeTH GHTDH IIPiO-
,6pbTeHa HE TOJIBKO NOTOBOPHHMD NyTeMB, HO U IOCDPEICTBOMD
copasemiupoit Bo#EH (L. I, Cap. III. § VIIL. 6, 7 @ 13) nan
IpyrEMD YACTHHMB cmocoboMb mpioGpbremia (ibid.).

Karp MH Bumbim, I'pouiil He BHeCH HHYET0 OPUIMHAJb-
Haro BB y4ueHie o moroBopb. 9710, HECOMHBHHO, cobaans I'o66csh,

}ROTOpHﬂ 1 IOJMEHD OHTh [PUSHAHTD MCTHHHHEMB TBOPLIOMDB
‘Teopim 06LIECTBEHHATO JOTr0BOPaA.

B3 cBoeif KOHTPYKIiN JOTOBOPHATO IPOMCXOMIGHIA Tocy-
napersa ['060¢h HCXOAUTD 3B IPeZICTABIEHIA O €CTECTBEHHOMD
COCTOSIHIM X HepBOHAYadlbHOMD CyBepeHEMTeTd HEIHU-

‘B 4. BDb ecTecTBEHHOMD COCTOSHIN RAMIHN HHINBUAD UM BETH
»jus in omnia“ (Cap. I § X) z npomexoauTh BoiHA BCBXD IPOTHBD
Bebx® (Cap. I, § XII) ; ecTecTBeHEHE 3aKOHE 00SBHBAIOTE TOIBKO
payTperae (Cap. III § 27, Cap. V § 1) ¥ He cmoCOGHE CaME 1O
ce6h 06e3meTUTh MAPD, BIACTHO TPeOYEeMHHM MHCTHHKTOMD CaMo-
coxpauenis. Mupb m o6masa 6e300aCHOCTH MOTYTH OHTH 00€3-
[IeYeHEl JUIOIL IyTeMDb IONIWHEHiA BCHXD M KaKIaro eImHoM
Borb, TrocmomcTBybIIelt BL 0OMmIECTBD M yAEP:KHBAOIIEH OT-
IBIBHEXD HHEIMBUIOBE 0Th HAPYINeHIs yCTAHOBIEHHAr0 HOPAIKA,
(Cap. V§ VD). Ora exmsas BoJf, BOWIOMIANINAA BB ce0b Boxw
BCBX'B, €03JaeTCA IOTOBOPOMB, KOTOPHI BaKINUAITD Mem,uy
06010 CYBEpPEHHbBIE MHIMBHIHL

,Voluntaten haec submissio“, roopurs ['066¢hH: ,omnium
illorum, unius hominis voluntati vel Conecilii, tune fit, quando
unusquisque eorum unicuique caeterorum se pacto
obligat...“ (Cap. V § VII). ®opmyxma TOro Korosopa, IIojaraio-
I[Aro 0L EOBPeMeHHO 0CHOBAHIe M T0CYJapCTBY X BEPXOBEHCIBY
onperbieEHEAro opraga (T.e. 7ol WK Apyrot GopMs rocy napcrBes-
HAaro ycToMCTBA), TVIacHTh: ,ego0 jus meum transfero in
hunc,ut tutuum transferasin eundem¢. (Cap.VI§XX)1)

Yypemaas BEPXOBHYH BIACTH M IONIMHAACH CYBEDEHHOMY

1) Cp. Goarbe mpocTpaneEylo GopMynrHpoBky BB JlepiaeanB: ,Tamquan
si unicuique unusquisque dicerent: ,Ego huic homini vel huic coetuw
auctoritatem et jus meum regendi me ipsum concedo ea conditione ut tt
quoque tuam auctoritatem et jus tuum regendi in eundem transferas®. Ilu:
Tupyil no Gierke op cit. crp. 86 npum. 33. ‘
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OpraHy, HEAMBHUIH BCTYLAXNTH BB JOTOBOPHEL OTHOINEHIA He Cb
BTUMD HOCIBIHUMD, & HCKINYUTEIbHO APYI'D Cb APYTOMD :
OHH YCIaBIHBAWTCA B3aHMHO OTIYINTH HOEPBOHAYAIRHC UMb
[IPHHAIEKABIILA PaBa Bb H0Ib3y TPeTHATO IHIA — CyBepeHa,
npioOpbraninaro BepXoBHYH BIACTE BB cHJAY JapeHida (do-
natio Cap. VI § XX) n He cBA3aHHATO NO0YTOMY HURAKAMH
0043aTeILCTBAMHE 110 OTHOINEHI Kb KAIRIOMY Iersznny BB OT-
I'BILHOCTH W KO BehMB BMberh.

Kar® BUANMD, 0CHOBHOH MOroBOpPS (pactum unionis) 'o66ea
€CTh OMHOBPEeMeEHHO I ,pactum conjunctionis® m , pactum
subjectionis“. CoenvseHie HNHIUBUIOBL BB OOCIIBCTBO COBEP-

IIaeTcsd ILYyTeMD HXb NOAYHHEHIS BepXOBHOMY OpPTaHy. OTa OpH- '

PHHAJbHAA KOHCTPYRLIA Xaxa BO3MOMRHOCTE I'060cy u3OBrayrh
MpHCcylIaro BChMB NPEAIIecTBYOIIMME JOTOBOPEHM®E TEODIAMbB
Pa3IBOCHIS eNMHArO0 OPUAMIECKAr0 JIUIA TOCYLAPCTBA HA BIa-
CTeNHHA I HapOoLb, STHXH IBYXD HE3aBUCHMHXD KOHTPATEHTOBRD
»I0roBopa mogyuHeria“. I'o66ch sAXEMHUHEHPOBANTD 0GB 5TH
CTOPOHH H3B KCHCTPYUPOBAHHATO UMTB OI'OBOPA.

CysepeED BOOOIIE HE ABJILETCS NOU0BAPHBANIIEHCS CTOPO-
HOH, a JUIOb JeCTHHATapleMd ZOr0BODA, BaKINIaeMaro MeskIy HH-
ausunaMy. Yro e Kacaercd ,HAPOA“, TO, FOBOPUTE [066¢H, cab-
IyeTh oTAaBaTh ce6b ACHH 0TY6TD Bh COACPIKAHIN ATOTO TOHATIA,
Bp norocyrapcTBeEHOMD COCTOSIHIN CYIIECTBY 0TS TOJBKO HE3ABH-
CHMHE HHIHBUJH ; II0 BOBHHKHOBEHIN IOCYZApPCTBA BOIA KaMIaT0
IWBINKOM®B COCPeJOTOYeHa Bb BEPXOBHOMD OPramd M TIOoamaHHHE
He3aBUCUMO OTDH CYBepEHA He COCTABISIOTH HAKAKOTO €UMHCTBA |
OHH TONBKO ,multitudo civium, qui reguntur®. (Cap. XIII §
III). Mesny TbMb, Hapoa® €cTh UMEHHO HBYTO eamHOE ,unum
habens voluntatem et cui actio una attribui possit“. (Cap. XII
§ VIII.) HostoMy momsaTie ,Hapoxa“ M0 CBOEMY CO-
JepsaHil0 BHOJAHD coBIagaeTd CPB NOHATIieMD
BepxoBHaro oprama. ,In democratia et artistocratia, subditi
sunt multiudo; sed curia est populus. Etin monarchia,
subditi sunt multitudo et . .. rex est populus® (Cap.
XII § VIII; Cap. VII § V — § XIIL)

Taxosd BEpaTmhb IOrmdeckill oCTOBDL IIOTOBOPHOM TeOpin
I'o66ca, CYIIHOCTH KOTOPOHM, RAKD ME BHIBIHN, 3aRKIIDYAETCS
BB OTOMKJCLCTBIEHIN TOTr0BOpPa COSJUHEHIA H MOMIMHEHIS ; OXHHD

II TOTD 2Ke JOTOBOPD, coraacHo ['066cy, RIATeTHh OCHOBAHIE, KAKD |
caMoll BJIACTH, TaKb I IICKIIYNTEIHLHOMY HA HEe IpaBy TOr0

R,
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W Apyroro opraral), T. e. ompenbuaenHoit gopmb rocymaper-
BeHHATO ycTpoiicTsa 2)3). ‘

1) Cp. Jellinek. op. cit. 200—203; Gierke, op. cit. 86—87, 101—102,
Hroro Bossphmia mpmiepxuBaerca Rebm, op. cit. 242—243 (mpmm. II). Oms
cTpeMHuTes Jokas3arh, 9T0 ['066cH 0CHOBHBAAE I'OCYNApCTBO HA ABYX® JOr0BO-
paxb: OINHHB W3H HEXD 3aKINYA0TH HHIHBHAE Mexdy colo#t, npyroi —
KamJHH BHOUBHIS Bh OTABIABHOCTH CB CyBepeHOMB. OIHAKO, €¢b TAKAME
meronkoBaniens I'o66ca BHeBO3MOMHO cordacuThes. ['o60CH UpAMO TOBOPHTS @
sDemocratia non constituitur per acta singulorum cum populo, sed mutuis
pactis singulorum cum singulis caeteris® (Cap. VII § VII. Cabayers kb
TOMY e 3aMBTHTH, UTO COrJACHO cBoeo6pasHOMY mpefcraBiemin I'o66ca mo-
TOBOPE Heo6xomauMO jnoaxmeH® 06a3eBaTh 00 croporm (Cap. II § 1X); nosromy
oxHocTopoEHee translato juris co cTopoEH HWHINBUIA HE ABIAETCH, CB TOYKH
3pBris 'o66ca, noroBopoM®. Ho 4T0 0cOGeRHO BamHO, TAKB 3TO TO, UTO Ipen-
moaoxerie Pema nporEBopEInTE caMoMy AyXy yuerig I'o66ca, KOTOPHR HAMEHHO
OTPHUANT Kakoe 6K TO HH OHIIO JOTOBOPHOE OTHOIIEHIE MEXKAY CYBEpeHOMD H
TONNAHEEMA, KAKD BB COBOKYIHOCTH, Takt H BB orxBabHOCTH. Cp. Jellinek
201—202; Gierke 341—342 mpuM. 36. |

2) Bx Vil-o# raas® ,De cive“ I'o66¢s maers Gonke MOAPOGHYIO KAPTAHY
TIPOHCX 0K N1 OTABALEEIXE JOPMB TOCYLAPCTBEHHATO YCTPORCTBA, H Ha NepBhI#
BBTAALD MOXETH IOKA3AThCA, YTO ORD BIALAeTh IPH 3TOMD BB OpPOTHBODPBUYie
C'H HBIOMEHHBIMH TOJBKO 9TO OCHOBHHME NpHHENuNamu. JBI0 BB TOMB, 4TO
OR'B NPHXOAATH KH yTBePKAEHI, 9TO [eMOKpaTiA ABIAETCH TMepBOHAYAILHOMN
{popMOH BCAKAro BHOBB yupemJaeMaro FOCYLaperBa M 4TO, CIBHEOBATEIBHO,
apHCTOKpaTia ¥ MOHAPXIA NPOHCXOZATH H3D HEMOKpATiH IyTeMb OTIyKIeHid
BEPXOBHHIMD OPTaHOM® 9TOH MocABAHEH — ,HAPOLOMB® — CBOHXD CYBEDEHHHIXD
npasbs Bb [0JL3Y ONHOrO JHIA HIE cobpamig. (Cap. VII § VII, VI, XI).
TaruM® o6pasoms, y ['ob6ca kakb 6yATO BB HOBOH (opMB BOcKpecaers uzes
nepBOHAYAIbHAIO HAPOLHAI0 CYBepeHHTETAa H o0cofaro JOroBopa TONYHHEHId,
NOJXAraoLaTo 0CHOBAHIE HefeMOKpaTHIecKOMY eTporo. Oxparo, Ba nBak ['o66es
HE 3aCHyHXHMBaeTd TaKOBO ympeka (cp. Rehm op. cit. 243—244). Pucysa no-
IPOGHYI KAPTHHY NPOHCXOMKIEHIA OTABIBHEIXD (OPMB TIOCYZAPCTBEHHAIO
yeTpolicTsa, 0OHB HMBETH, 0IEBHIHO B BHAY He abCTparkTHHIN, & KOHKPETHHIH,
aMOupHYecKift Mip®, C’I‘p@MHTCﬁ JlaTh cBOeH o6lel, oTBeNEeYSHHOH KOHCTPYKI[iH
HarJAAAHYO Baaocrtpanin. Henw npuEATs BO BHHMAaEie 3TO IpocToe coobpa-
xemHie, Xo4b pascyxnenii T'o66ca cTaHOBATCS COBEPINGHHO SCHBEIME.

Cw Toukm spbuia aGeTpakTHOH, IO CYMECTBY, HRARBHIBI, BCTYIAd MEIKILY
c060I0 BB ZIOT'0BOPs 00 OTYYHICHIN KaKIBIME U3D HIXD CYBePEHHEIX'S TPABE BB
IOIBAY TPEThATO, MOTYTDh HA3HAYATH JI060T0 JecTEHATApIL, T. €. KIACTE OCEOBAHIE
aw6o# Qopmd rocynapersennaro ycrpo#icrea. (Cap. V § V). Huave, ommaxo,
06cTOUTD 18I0 e Toury 3pBEIA KonkpeTHEOH, sMTHpHYeckol. LA TOrO, YTOGH 34
KIIOYHTH ZOTOBOP® M oIpenBanTs nmecrmaarapis a1oro mocabaHAT0, WHIHBHILL
JOJKHBI COUTHCH BMBCTS, yCTPOHTh cobparie; HO cofpaHie BOBMOMKHO JUITH Pl
yeaosin noquunenisa kammaro phmenin 6oapmuHCTBa. [l0aTOMY KA IBLH, TPAHH-
Malomili 7o6poBONBHOE yUacTie BB TaXOMB coﬁpaﬂin, THMPB CAMEIMB 0643yeTcs
nojg4unaATscA Boxk fonbmureTBa (Cap. VII§V), MOTYINBO OTIYEIASTE BB T0Jb3Y
coGpanisg crou mpasa ¢b TBMB yCHOBiEMB, YTOGH KAKIEH JAPYrofl yYACTHURE CO-
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Cabayourit sa I'o66coM® BHIALWIINCA IIPeJCTABHTEIDL
ITKOJH ecTecTBeHH4ro mpasa — llydermopdps — He yuepsames
Ha saHaAToil T'o60com® mosumiu !); OHB CHOBAa BEPHYJCH Kb Z0-
ro60eccoBCKOMY yd4eHin 00B 0co6oMB ,pactum subjectionis“;
PasnoKHBh EOHHHI xoroBopb I'0o06ca Ha HBCROIRKO OTIBIB-

6panig moerynuas taks xe. Ho ecan Taws, TO 40 THXB NOPH, DOKA IJIHTCH CO-
Gpamie, Hanmuo Aemokparia (Cap. V § V u VI). Bors movemy, ¢b Toykn 3pbhuig
aMuHprieckofl, Beh npyris QopMH rocyZapCTBEHHATO yCTpofieTBa GEpyTh CBOe
Havaxo OTHh MEeMOKPATiH, H IepBOHAYAJbHBEIN ZOTOBOPE HHIHBHIOBD KJALETE
OCHOBaHie TOJBKO aToll nocxbrmedl. ,Aristocratia sive curia optimatum cum
summo imperio originem habet a Democratia, quae jus suum in illum trans-
fert“ (Cap. VII § VII). ,Ut aristocratia ita quoque monarchia a potestate
populi derivatur, scilicet jus suum, hoc est summum imperium in upum
hominem transferentis. Quod cum factum est, populus non amplius est
persona una, sed dissoluta multitudo* (Cap. VII § XI). TakroBa amMmupmye-
CKasd, KOHEpeTHAA (PopMyJHpORKa HoroBopHOH Teopin ['o66ca, HBCKOJALKO MO M-
¢rumpyomas ary mocabammwio. OZHEAKO JOTHYECKOS CYIIECTBO &S OCTASTCH
HeWsMBHEHHEIMB. BB oTHOMEHIA KB BOIpOCYy OOGB OCHOBAHIAXD IeMOKpaTin
3TO JACHO camo co00H ; TOJBKO NOTOBOPE MEXIY WHINBHIAMH NpH3HAETCH e
ABHLIMD, & MONYAXMBHME, CofepikaHie ero ocraercs TBwp xe (cM. HEKe
npumby. 3-e). He Tak®s 9T0 AcHO BB OTHOomeRim KB MOHapxim m apHeTOKpa-
Tim, ONHAKO H 3XBCh (XOTH NI BO3HUKHOBEHIST »TAX'B GOPME U Ompu3HAETCA
HEOGXONUMEING eIlle OAHHD IOrOBOPH, HMEHHO: MemAy OHBMEME u Gyny-
IIHMB BEPXOBHBEIME OPraHOMB, ONHAKO 9TO IOTOBOPHOE OTHOWEHie HeMenJeHHO
o6psiBaeTca), NOLNAHHEIE OKASHIBAKTCA OCI3QHHEIMH [OOBWHOBATHCA HOBOMY
BEPXOBHOMY OpPraly JHIb HA OCHOBAHIN CBOEro NMEPBOHAYANBHATO BIAUMHALO
gorosopa (Cap. VII § IX uw XII). Tarumes o6pazome, IBHCTBHATEIBHRMD
ocHOBAHieM$b, KAKh BIACTH BooOnle, TaK® H NPABD HA Hee BePXOBHArO Opraua,
BB Teopin I'o66ca MOCTOSIHHO MBICIUTCA OCHOBHONH ZOTOBODP® MEe®IY
HHIUBH TaMy, uMbBomili oXHOBPeMEHHO CBOHMDB COJOpHKaHieM® u CO-
enTHHEenlie H ODoXuYuHenie.

3) Rehm, op. cit. 243—244, npexnoJaraeTd HOYEMY-TO, 4TO KpPOMbB
MOJYAJHBATO IOrOBOpa MEXKIY HEAMBAIAMH (CM. BEIUle NpuMbY. 2-oe)
[o66ce BB ocHOBamie JeMOKpaTim RIAZeTH: eme JApyTie Kakrie-ro HOro-
BODHI ; IJS TAKOTO YTBep&JIeHis HBTH Hurakmxd ocHoBaEifi. Bw Cap. VII
8 7 To66cr ompenbasers TOJBKO coxepmkaHie STOr0 MOIYANHUBATO JOro-
BOpa H BOBCE He NpeloNaraerh  HOBHXBL, llosToMy, Kakb HaMb Ka-
weres, Rehm wmempar®s, yuperas I'o66ca BB npOTHBOPBYIR, 3aKI0OYA0NIEMCA
BE TOMB, 4YTO OHD CHAYAJNA NpPeANOJAraeTds CYIIeCTBOBAHIe NepBOHAYANb-
Aofi nemokpatim, ,eines provisorischen populus®, a saTbM® yTBEpKIAETE,
YTO [0 BOBHHKHOBEHIA TIOCYHapeTBa, BDH YACTHOCTH JeMOKparin, HEka-
kKoTo popolus’a cyliecTsoBarh He Morao. llochhs exasaBHAr0 3T0 Bospawenie
oToanaeTs camoli coGoil,

1) Herunannt nponomraTeneMs ['o06ca Bb yuenin 0 norosoph Anisercs
Pycco, npusHaBaBmili To9HO TAKd ¥Ke, Kak® U ['066eh, aHMb ONHED HOTOBOPD.

D
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HHXB aKTOBB : Ha ,primum pactum generale“ — goroBop® coexl-
- memig, ,decretum®, mOCPEACTBOMTE KOTOPAro BOSHHMKIIIH ,Ha-
poxs* ompenbaders (JOPMY TOCYAAPCTBEHHATO yCTPOHCTBA K
Lalterum pactum generale® — nOroBOp® HONYHHEHIA.
CymecTBo TepBaro IOr0BOPA, 3AKIOYAEMAT0 MOKIY MHIH-
BIIIAMH ¥ KJIALYIIATO OCHOBAHIE TOCYAAPCTBY, KaRB ,imper-
fectam formam® (L. II C. X, § IV), apyrumu cxoBaMy OHTII
,HApOIa“, BaKIUYAeTCAd BB CIBIYOLIEMD: LInter se singuli
cum singulis pactum ineunt, quod in unum et perpetuum
coetum coire velint, suaeque salutis ac securitatis rationes
communi consilio ac ductu administrare (L. II Cap VI § VII).
BosEHKIIee IIyTeMb HSTOr0 JOr0OBODPA COeNMHeHie HaaBbagercd
Oygpernoppoms BebMH  cBOMicTBAMM  IODHANIECKATO anmat).
Taxs, ,decretum, onpeabadouriit 6yayurylo ¢QopMy rocynap-
CTBEHHAI0 YyCTpodcTBA, NPMHAMAETCA MO OOJLIIAHCTBY I0OJO-
COBB ; TARD, M HT0 caMOe BasKRHOE, BTOTD ,coetus“ mam populus
BHCTYI46Th KAKD CTODOHA, KAKH KOHTDATEHTH BO BIOPOMD
moroBopb: ,Post decretum circa forma regiminis altero pacto
opus est, roopurs Ilypernopdhs: ,quando constituuntur ille,
vel illi, in quem, vel quos regimen nascentis civitatis confer-
tur: quo quidem pacto hi ad curam communis securi-
tatis et salutis, reliqui ad obsequium his praestandum
sese obstringit® . II Cap. VI§IX). Yro moas reliqui roa-
pasyMBBaoTcs He OTABJIBHHE HHIMBUIH, & UXBH COBORYITHOCTD,
06beIUHEHHAAA IEPBREMB JOTOBOPOM®E, T. €. ,populus®, ABCTBYETS,
npemsiae BCero, N3G NPU3HAHIA JOT 0B OPa NOMYHHEHIA B Y GTO-
POHHHMD; He TOIBKO IIONNAHHHEE, HO ¥ CYBEPEHD BCTYNAETD
BB 0053aTelbCTBO, I 0UEBHIHO, IT0 OHB 00A3SHBAETCA HE NpeaD
KAURIBMD WHIUBEIOMD BB  OTBILHOCTH, & Ipelh BCDBMB
wcoetus’oms. Bnopouem®, [Iydernopps ¥ UpAMO YKASHBAETH
Bb npyruxsd mberaxs cBoero npoussezeris (L. 1I Cap. X § III;
L. 11 C. IX § VI) Ha ,Hapoab®, KaKDb Ha JOT0BAPUBAIILYIOCS
CTOPOHY, KOTOPas MOSKETH BRINYATH BH JOTOBOPH NOJYMHEHIS
PABIMYHHS YCJHOBIA U ABIAETCA NECTHHATADPIEMD 0043aTEIbCTBE
cyBsepena ?). IIpaBma, KOrga IoCyAapCcTBO OROHYATENLHO Cop-

1) Cp. Gierke. cit. 88 npum. 40. Ymuyepurs op. cit. I, 153. KokomKHBT
op. cit. 22—23.

2) Rehm, op. cit. 249—250, moxaraers, 4ro [lydermopds npH3HAGTT
LOTroBapuBAlINelicAs CTOPOHON BO BTOPOMB AOTOBOPB He ,coetus®, a oTmabJab
HAr0 HHIUBOJNA, OJHAKO NPHUXOAHNTH Kb Bakaovenio, uro Ilypesnopdy =e
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MHPOBAIOCH, populus, BH cMHcrb usBberHAro eiwHcTBa, Ipe-
Kpamaers cBoe cymiecrBoBaHie. J'ocymapcrBo ecTh enuHOE
aumo (ad modum unius personae concipitur), m Boxw Hapoxa
IPH3BaHD BEIPa/KATh CYBEDEHHHN OpraH®, HOCAIUIi Bb 3aBHCH-
MOCTH 0TH Pasiamdyia (GopMD IPABIeHIA HMS MOHAPXA, CEHATA
I EapPoXa; BCH OCTATBHBIE SBIAITCA TOMBRO IMOMTATHEMA —
subditi — n Bch uMxp aBHCTRIA NpeACTABIANTCA KAKD ,voluntas
et actio privata non publica“. Taxumb o6pasoms, llypernopds,
Ha momobie I'o66Gca, CKIOHEHD IPOTHBOIOCTABIAATE CYBEPEHY He
»HAPOOB”, & OTHBALHHXDE HHAWBHIOBB, KOTODHE M MHCIATCA
y Hero BBL KadecTBH o6a3amHOU cTOpoHH. OnpmEakro, Ha mbab
OPHAHYECKad JHYHOCTh HAPOJA NOCTOSHHO BOCKPECAETH BE €TI0
YVUeHIN ¥ NaeTh 3HATH 0 cedb (cp. BB ocoberHocTH L. IT Cap. X,
§ XII u L. II Cap. IX § VI); npu ormamenin cysepeHHaI0 op-
raHa, ,HapoA®“, BB KadecTBbD ,imperfecta forma civitatis®,
CHOBA BCTYIAETH BB CBOH cyBepeHHHA npasa (L. II Cap. X §IV).

OrMbruMb BB Barmodgerie, aro [ydermopds, Bb oTandie
orp ['pomis!l), npusEaeTs IOTOBOP> HCTHHHHEMD OCHOBAHIEMD
BCAKOHR §e3b MCKINYeHIT (OPMH TOCYAAPCTBEEHATO YCTPOHCTRA, !
»Quanquam ad quodvis imperium legitimum®, rosopur® o0HD,
»constituendum consensus subjectorum requiratur; is tamen
non ubique pari modo elicitur. Interdum enim per violentiam
bellicam aliqui adiguntur in victoris imperium consentire; in-
terdum uliro ad aliquem principem constituendum cives acce-
dunt* (L. II Cap. X § I)?). ‘

yXaJoch nociabroBaTelrHO IPOBECTH 3TOH TOYKH 3pbHIA; npome IIPHIHATE,
YTO OHD HA Hee M He CTAHOBHICA. '

1) Yro racaerca pBmenia sroro Bonpoca y I'o66ca, To BB ,De cive“
OHD He 3aTparuBaeTh ero 0cof0; MNPOTHBOIOCTABIAA ,civitas institutiva®,
BO3HHKIIEEe IyTeM’d NOPOBOPA, TOCYIAPCTBY, BOSHHKIIEMY NYTEMD HACHIIS H
BOHHK (,civitas naturalis® m BB wacraocTH ,regnum patriomoniale®), ous me
BBEICKa3HKIBaeTh SCHO, YTO W BB OCHOBAHIH 3TOH (OPMH JEXHTH BH KOHEYHOMD
ciyers cormacie nmopmamvrxb (ep. Cap. V. § XII m Cap. IX § X), T. e.
moropops. OmHaro Takoe phmenie BhTerkaeTt H3D Beelt kommentin ['o66ca
(cp. Cap. VIII u Cap. IX), u BB ,JleBiasant“ oB® 9TO BRICKABHIBAGTEH CBH II0OJ-
HoOlt ompenbiaeHRocThbI0 (cp. Jellinek op. cit. 202).

2) Ha 1y me Toury spbniag cranmopurca Dyznze#. Karxs B® ocHOBaHiH
BIACTH JErHTHMHAr0 MOHAPX4, TAwb W NATpUMOHIaILHAIO, COTJACHO €ro ydue-
Hilo, JeXHTH JOroBOpPH: ,cum solus consensus popull . . . sit causa imperii
et modi etiam quo imperium alicui confertur®. Ex. jur. nat. de test. imp.
Cap. I § 22 crp. 527.

B cBoHXD JBYXH JUCCEPTAliAX®, NOCBAMEBHHHEXD BONpocaMb HOpe-
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Ecan ofpaTurhbes Teleph KB COMOCTABIEHID CB IBIOKEH-
HEIMH TOJBKO UTO Teopiamu yueHis IIpoxomoBHYa, TO IIEPBOE,
gyro 31BCh 6pocaeTcs BB Idasa, STO TO 00CTOATENBCTBO, UTO
[IpokonoBMYs, IOABOAA HOTOBOPHOE OCHOBAaHIE IIOABL BIACTH
MOHAPXA, MCXOMUTH U3B [PEICTaBIeHIT O [IePBOHAYALLHOMD
HapONLHOM®D CyBepeHEHNTETH, a HE CyBepeHUTeTH M H I -
BULa. Jorosopds, 0 KOTOPOMB HZAETH pbub BB ,lIpaBmb Boam
MOHAPIIEH®, ecTh HCKIOYUTENbHO H TOJBEO ,pactum subjec-
tionis“ ; HapoAbL BHOTyNAaeTh BH HEMD KAKD yike Ipese KOH-
CTHTYHPOBAHHOE eJMHCTBO, ofmajaninee oOme# Boxel (cp.
BHIIEe 9—10 CTp.), KaKbH ZOI'0BApPHBANINAACA CTOPOHA, OTKABLI-
BAWIIAACI OTH CBOETO IIEPBOHAYANBLHATO IIpaBa. OTO EIUHCTBO
I MHCIHTCS BB yUeHim OeodaHa cyObeKroMB 00g3aHHOCTEMH
10 OTHONIEHi KB CyBepery (cp. BHIIE 26—28 CTP.).

Bompoca o mpomexosgmerin camoro ,Hapoma M ero "BIacTH
ITpOROIOBHYH He 32TpOruBaeTs. TaxuMBb 00pasoMb OCHOBHA A
A ed DOTOBOPHOU TEOpix MIKOJH €CTECTBEHHATO IIPaBa, eI OTJH-
YUTENBHAS 0COOEHHOCTb, OTTPAEMYMBADINAL €€ O0ThH COOTBBT-
CTBEHHHXD Y4YeHift cpenHeBBROBbA — I PH3HaHie cyBE-
%peHHaI‘O HHJAABUNA HNEPBOUCTOYHHUKOMTL BCAKOH
‘BracTH — 0CTANACh cCOBepIMeHHO uysknoit IIpoxo-
noBu9y. OHD BOCIPUHAND Yy UpPeACTABHTENEH IIKOJH €CTe-
CTBEHHAI'0 NpaBa TONBKO y4eHie o morosopb moAuMHEHid, He
0 pactum conjunctionis.

ITocors crasamparo Bb HacToAllel raapb SCHO, 9TO TaKasd
[IOCTRHOBRA BOOpPOca cama I0 ce0Bb 08SHAUAETH KODEHHOE pac-
gxomneuie ¢h OCHOBHHMH IPHHUUIAMHU IOTOBOPHOH Teopin
['066ca, coraacmo KOTOPOH IIepBOHATANBHHK HOTOBODPD MEH1y
UEINBUIaME (pactum unionis) ecTh OXHOBPEMEHHO " I0-
FOBOPD COEIMHEHIA M NONYWHEHIA, N ,HAPOLD“ HE KOHTPATEHTD,
a PesyabTarh M JecTHHATApi{I BTOr0 eIMHCTBEHHAI'O TOI0BODA.
U BmBerb ¢b TBME Ta ske IOCTAHOBKA BONPOCA IIO3BOIAETE
cOMH3UTh Teopino IlporonoBHYa ¢b COOTBBTCTBEHEHMHE yIeHIAMI
yl'yro Tponis, Ilydpemnopda u DBynnes, npusHaBaBIIXXD B2
‘ OTIBIBHHXE IOrOBOPA M OIMEPHPOBABIINXE BB COOTBBTCTBII

croxonacabnis, Bynnel YIOMHHAETD HCKIOYHTEIBHO O ZOroBopd noaImHEHis
MEXIY ,BAPOAOMB® H OYyAYIIMMDB CyBepeHOM®. TOJBKO BB Jpyro# cmsoel
crareB: ,Historia juris naturalis“ oms roBopurs uW 0 moroBoph coemuHeria
KOTOPRIMB HOJAraeTcAd HAYAJ0 caMoMy o6UIecTBY '§ II, crp. 8.



69

¢b TBMB Cb NOHSTEMB ,Hapoja“, KaKb JOTOBapuBanIeiics

CTOPOHH. :

TaroBe 0o0mlie ROHTYDH CXOICTBDL M PAsJIMyili; HAMD

ODPeJCTOUTD Tellepb BAHATHCSA HUXB HETAJILHHMD H3yIeHieMb.
Ilo cyulecTBy wusmoskenEOe BB ,IlpaBib® yuemie o moro-

BOpb Bcero Oauske MOAXOAHTH Kb COOTBBTCTBEHHON Teopi :

I"pomis (¥ BOCTIPOMBBOANINMS €6 0J0KeHiaws Byanes). Tpomitt,
HaKD MH BHIBIN, KOHCTPYUDPYETH NOTOBODPD NMOJYMHEHIA Kakb
HBYTO COBEPIIEHHO HE3ABHCUMOE H OTABIbHOE OTH OGIECTBEH-
HATO0 IOr'0BOpPa U HA IIEPBOMB CTPOMTEH CBoe YueHie 0 mpoHc-
XOMICHIM DASIUYHHXD (POPMB I'OCYAAPCTBEHHATO YCTPOICTBA |
BB UXDH OCHOBaHie ®akb I'poniit, raxp u IlporomoBuus KIagyTsh
IIEPBOHAYAIBHYI0 ,HAPOAHYI0 BOJIO“, HMBOILYI0 CBOUMDB COIEp-
JHaHIEMD OTKa3D OTH CYBEPEHHHXB NPABD; ,HAPOABH“, TAKEMDb
00pasoM®B, BHCTYNAETh KAKD KOHTPATEHTH J[JOI'0BOpA H, Bb CO-
OTBBTCTBIM CBb OTUMD, COLJIACHO O6OMMB YUEHIAMD, npo-

JONMAETH CBOEG CYIWEeCTBOBAHIe MW IO BaKIOIeHIN

A0Tr0BOPa: OHD MHCIHUTCA KaKB CYOBEKTD 0643aH-
HOCTEH IO OTHOINEHIH Kb CyBEpPeHY U, ODPH OTIALEHIH BTOTO
NOCIBARATO, CHOBA BCTyLaeTh BB CBOH CYBEDEHHHA MpPaBa
(cp. BHIIE cTp. 9—10, 26, 25).

Cp yuemieMd ['006ca, Kaxb HAMHU TOJNLKO 9TO GHJIIO yKa-

3aHO, NOTOBOPHAA Teopid IIporonoBwYa HAXOAUTCA BH IPHHINM-
NiaIbHOMB IporuBopbuin: s I'oG60ca ,HOPMaTEBHHMD (ak-

TOMB, JIEeKAIIMMD BbL OCHOBAHIM KaKb IOCYLAPCTBA W BIACTH
BOOOIIE, TaAKD U onpebieHHoN! (QOPMEL TOCYAPCTBEHHATO YCTPOIt-
CTBA, ABJAETCA HCKINYUTEIHO BOJA KaXKAaro OTIXBIbLHATO IH-
NUBAIA, LIS IIporomoBuga — ob6masa Boabh ,Hapoga“, Kakb
H3BBCTHATO eNUHCTBA; CcoryacHo Teopinm IIpoxomoBmda, BB OC-
HOBAHIM MOHADXIM JEeRHTH ONHOCTOPOHHI IOTOBOPD MEMRIY
MOHAPXOMD M HAPOLOMD, coriacHo ['o66cy, — HOTOBOPD MEKLY
NEAUBHAAME ; BB QopMyab morosopa, napHoit ['o66coM®, HHIH-
BB, 0TKA3HBAICH OTH CBOMXE [PaR®, 00pallaercd Kb HEIU-
BHIYy, BB (opMyas ke morosopa, mpuBeneHo#t BB ,JIpaBnb,
»HAPOLB“ ofpalraerca Kb MoHapXy!); Ias I'o66ca cyOBERroMb

1) ,CorzacHO BCH XoWeMB®, TIaroders HapoJd'B KB MOHApXy mep-
BOMY: ,Ja THl Kb o0me# noxss3B ®Hawel Bragbemu mamMu Bbumo . . .
MBl K€ eIHHOXKIK BOJHW HaINeH coBIexUIecd, HUKOT/a e OHON BOpeAb yHo-
TpebaaTH He 6ymeMms“ . . . (cp. Beme 10 crp.)” Ira fopMylsa HH BB KOEMB
cayga’ He MOmeTd OBITH HCTOJKOBAHA, KAKDh BOJEH3BABACHIA OTHBILHHXD
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065132 HHEOCTH TIOBUHOBEHISA SBJIAETCS OTIBILHHY HHAWBUISB, I
[Ipoxomopnya — H3BBCTHOE EIMHCTBO — ,HAPOND®; IIOSTOMY,
1o yvenin [o66ca, OpH OTHaLeHIM BEPXOBHATO OPraHa, cyObexTa
paBh, HACTyaeTb CHOBa ecrecTBenmHoe cocrosmie (Cap. VIL §
XVIID), T. e. ¥EIABULB CHOBA BCTYNAETH BB CBOW CYBEPEHHEI
IpaBa, cOraacHo e IIPOKOIOBHYIY BEPXOBHAST BIACTD ,BO3BpAaIIa-
eTcs Kb HApoAy“, Rakb ed IeDBOHAUAJIBHOMY o00Jamaresio (p.
628, ¢. 2, v. 7). TaxuMb 06pasoM® IO CBOEMY CYLIECTBY
.yaeHigs o porosopbd TI'o66ca u llporomommua
‘pB3KO pacxogaTcal)

Cp yuenmiemd IIydpesnopda, xpomb orMBueHHATO yike 00-
LIar0 CXOZCTBA, BAKINTANINArOCA BH TOMB, 4T0 BB O000MXD
TeOPiAXD ,HAPOLB“ BHOCTYHAETH BB KauecTBh KOHTpAreHTta Jo-
roBopa HOAYMHeHid, NOKTPUHY [IporomoBuIa COMMARAETD TIPIH-
3HAHIe cOrnacia HapoJa WCTHHHHMDE OCHOBAHIEMD BCAKOM 0esb
HOKII0UeHIA (POPME TOCYIapCTBEHHATO yorpodcrBa. Kakb Ml
puabau, I'pomin Takad TOCTAHOBKA BOIPOCA OHUIIA €INE JYHIO0N,
aro ke kacaerca ['o66ca, T0O 0HB BB ,De cive“ He mbraerd
Ha 9TOTH CYeTHh SCHHXD ykasamiit. Tomxpko [Iydenmopds, a
Beaba®b 82 EEMTB 1 Byaneit, b moJgHOU onpeabieHHOCTHID BH-
CKABaJM BTOTH B3TIANDG, W IIpoxomoBuYb, HYWHHO IyMaTh, ¥
HHXD €ro U 3aUMCTBOBAID.

Bb kagectsb Bammaro pasmmuia memxny teopiamm Ilyden-
nopda u Beodana crbiryers ykaszaTh Ha BOIPOCH O Xapakreph
norosopa momwuHeHia. B® T0 BpeMa karb Ilydenmopd® upiu-

W HIWBHI0BG, NOPO3HE ofpamaninxes Kb 6ynynemMy Moaapxy. [IpoxomoBHIs,
KaK®s MEl HEONMHOKDATHO YKABHBAJIH, BCIONY HCXOANTE H3h NOBATIA o 6mel, Ha-
pOXEOH BOJH, & He BOJH WHIHBUIOBE (Cp. Takke : p. 624, c. 1, v. 24; p. 624,
c. 2, v. 2w 9; p. 625 c. 1, v. 36; p. 628, c. 2, v. 35 m gpyr.), Bm Buay
STOr0 HeNb3f, NYyMaeTcsd HaM'b, 'OBOPHTH, K4KDb 5T0 nbiaaiord Peficreps (0p.
cit. 23 ctp.) ¥ Kokomxkwus (op. cit. 22 crp.), o cxomeTes MemIay JOoroBopHOH
\Teopieﬁ T'066¢ca u yueriem®d IIporomnopmya.

1) Hbexoapko Goanmme ocHOBamIN nas c6ummenis Teopiit I'oG6ca u
[IpokomoBn4a 6blI0 OH, MOMAXYH, BB TOMB cIy4daB, €clIH NPHHATH BO BHH-
MaHie AMIOHPHYECKYI0, KOHKpeTHyR ¢opMyIaupoBry Teopin I['of6ca, coraacHo
KOTOpO# NepBoHAYANbHOH (OpPMOI TOCYHAPCTBEHHATO YCTPOHCTBA ABIAETCA
JeMoKpaTif, a apHCTOKpaTia ¥ MOHApXif DPOHCXONATH NYTeMB IepeHeceHid
HapOAOMB - BEDPXOBHHIMB OPraHOMD XEMOKPaTiH — CBOMXH INpaBb HA MO-
HapXa HMJIH apHCTOKpaTHYecKyl Kojaerio. KomeyHo, Takad KOHCTPYKIiA MOTJIa
TOCIHYXUTH 00pasmoMs Hid nocrpoenilt IIpoxonoBada ; 04eBHIHO, OLHAKO, YTC
BB TAKOMB ciayyad samMcTBOBamie GHEIIO ORI YMCTO BHBIDHHUME H CYILIECTBA
6m abura He xacaJoch (CM. BEIIE).
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3HaeTb BTOTh [OJOrOBOPH JABYCTOPOHHHMD, HpOKOHOBK‘I’b Ha-

CTaHBAETH HA €ro 0JHOCTOPOHHEMD Xapakrepd. ,Hapoms, roso- .

S

PUTDH OHB, OTIZaBas BCI0 BOJK CBOK TOCYIapl, He OTHAID Y

Hero BB 3aMbED Hu xoeft sxe Boam“ (p. 629, c. 1, v. 8). B®

3TOMB Bompoch IIporonosmub cxomurcss ¢b 1'066cOMB; BIPO-,
yeMb, 09eBUARO Takoro e MHDBHIA upmaepmuBanca u I'pomiit’

(cp. L. I, Cap. Il § VIIDH.

Pazabas II-oif.
CouyeTaHie AOroBOpHOH M TEOKPATHYECKOW HACH.

OOLIKHOBEHHO NPHHATO NPEICTABIATH JOTOBOPHOE M TEO-
KpaTHIecKoe O0OCHOBAHIe BIACTH, KaKD OBA NIPAMO MPOTHBOIIO-
JOMHHXD ¥ B3aUMHO IPYI'b Apyra HCKIDYAOIIHXE HaOpaBie-
Rig mommtwuecroit Mucau. [lo cymiecTBY muaeit »T0, KOHETHO,

oy

BbpHO. OHAKO IPH M3BBCTHHXD JCAIOBITXB IOroBOp-

HEE U TEOKDATHYECKie BIEMEHTH MOI'YTh Ge3UpPeNITCTBeHHO
ysEUBaTbCS BB npelbaaxds OOHOM M TON e HDOAUTHUeCKON
JOKTPHHEE, M MCTODIS IOJHUTHIECKOM MEICAM BHAETH HE MAaJo
npuMBPOBD TaKHXD codueramiit. [IHIo BB TOMB, 9TO KAKE LOI0-
BODHAS, TAKb ¥ TEOKPATHUECKAS WA JONYCKAOTDH DasIHIHHEI
BUIOUSMBHEHIA, ¥ Ipy HBKOTOPDHXDH HM3b HUXD YIOMAHYTOE
codeTaHie JIerko OCYIIEecTBUMO.

Yro racaercs BHAOH3MBHEHIt J0TOBOpHOM U eH, TO, KaK'b
MH BUIBIR Bb DPeARAYILEeMD pasybob, cIbayerb TpPOBOLUTH
pasnmuie Mesgay cpelHeBBROBHMB yueHieMb 0 pactum subjec-
tionis, XKOTOPHMB KIajercsd OCHOBaHIe TOJHKO BIACTH KOHKpeT-
HAro ed HOCHTeJd, €ero NpaBy H4 BIACTb, H UHHIMBHIY-

AJHCTHYICCKHYMD y‘IeHieM'b 0 JIOI‘OBOP"IS INKOJHE €eCTeCTBEHHATO .
[IpaBa, BBIBOAUBIICH He TOJIBKO HCRINYUTEIBHOE HpHSB&Hie Cy-

BEpeHa, HO I CaMyl BJIACTH M3D BOIM MOLIAHHHXE.

TeoxpaTnueckas uned (,non est potestas nisi a Deo, Rom.
XIII. I) Bp cBOL 04Yepenb IOIYCKAETH PaA3JIUIHHSA HCTOJIROBA-
mig. CormacHO OZHOMY M3D HUXD BOJS DOsbA ABISIETCA He-
TOCPEICTBEHHNME HCTOTHUKOMD BCAKOM BmacTi. Hamnwil HO-
CIITENb TOCYIAPCTBERHOM BIACTH NOJYIAETD €6 HEIOCPeJCTBEHHO

1) Bonpoch, KOHEYHO, HIETH O AOrOBOpB NONYHHEHIA, KAK™® TaAKO-
BOMDB, & He 0 TBXDP CIYyYasasxX’h, KOTKA BEH 3TOTH JOTOBOPD BRJIKNYANTCI
onpenxblIeHHRNS VCIOBiA,
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0Tb Bora, cBepXbecreCTBEHHHMB MHyTEMD, H, cIbI0BATEIBHO,
ABIgeTcs HAMBCTRIKOMD ero Ha semiab. Hsb HEOCpeJCTBEHHOL
60TOYCTAROBICHHOCTH MOHAPXHYECKOM BIACTH BHBOAMINCEL BB
noJuTIuecKoll 60pp6h cpenHeBbKROBEI M HAYAIA HOBATO BPEMEHIH
BechbMa BAJKHES 0PHANYecKis mocTbIcTBia NpU HOCTPOEHIH MO-
HapXHIECKAr0 CyBepeHHTeTa. Y deHie 0 0OMECTBEHHOMD npasb
MOHADXA COIEepsEaN0 Bhb ce0bh, roBOpA CIOBAJIM Hitier?t): ,Tpoii-
Hoe oTpHIaHie: orpuIaHie IpHTAsaHid TalH, OTpUUaHie OPUTA-
samitt MMmeparopa, orpunamie mpaB® Hapoda“. (HeBHIHO, UTO
Ipu TaKoll IMOCTAHOBED BOmpoca TEOKpaTMdeckas uzaed Bb
KOpHDB 1IPOTHBOPBYUATD JOTOBOPHOM M COBEPINEHHO €€ MCKJIO-
9aeTh: Pash BIACTb MOHapXa IPAMO M HEIOCPENCTBEHHO OTH
Bora, To OHA BIOJED HE3aBHCHMA OTD BOJH DONAHHHXD.
Teokparndeckas HIeA NOUYCKASTH OJHAKO I MHELT TOJIKO-
' Bamig, NPE KOTODPHXD OHA COYETAETCS b Teopied NOTOBOPHOIL.
'Taxoro poja HCTOIKOBAHIE BEIBHETAIM M BHIBUTANTH CTOPOH-
HHORHW Ialckod cympemarim. Baacrs, ydarb OHHM, KaKD NPHH-
IITH, CTh DOMeCTBEHHOE YCTaHOBIeHie; HO DosecTBo He
tonperbiasert KOHKPETHHXD HOCHTENeH BIACTH; YCTAHOBJIEHIE
nocrBIHEEXD ecTb THCTO geaoBbueckoe nbro. CyBepeHs® MmOXy-
YaeTh CBOI BJACTH HEIMOCPENCTBEHHO OTDH HApOJa, I TOJBKO
. ROHEWHOM IpwdnHEOi ed gBigerca Bomecrso. ,0mnis potestas
"a deo per populum®. ¥Ydemie 9T0, COCTABIANINES TPATHIIOH-
Hy0 JOKTPHHAY KATOJNTECKON IEPKBM, HAUMHAA ¢h OOMH Ax-
BUHCRAro u xouyad nanoil JIesoms XIII2), xax®s HaMD yske IpU-
gxommocb orMbuars (cp. BHIIE ¢TP. 11—12) JOruvecky Oesmpe-
TIATCTBEHHO COYETAETh NOTOBOPHY H TEOKPATHYECKYI0 HIEH.
Hdpyroe u BecbMa OpUTHHAJBLHOE HCTOJKOBAHIE TEOKPATH-
, TeCKOM HMIEH, ITO3BOJADINEE €6 COYeTaTh Chb INOTOBOPHOMH, OHLIC
'JAHO BB YUEHIAXH MOHAPXOMAXOBB (CD. BHIUE GTP. 59, IPHM.
4-0e). BB 0CHOBY GBOMXTH IOCTPOEHill OHH TIOMOMIIH TIPEJ-
CTaBJIeHie 0 KOPPeATHHOMD 005I3aTeILCTBS, BARIIOICHHOM D MERIY
Boroms, ¢b O0mHONI CTOPOHH, H KOPOJAEMD M HApPOOOMB, CF
npyro#t. DosecTBo yTBEpHIAETH HOTOBOPD MEMIY HAPOILOME
M MOHADXOMD, U HADYIIEHIe ero ¢o CTOPOHH HTOI'0 IOCHBIHAIC
NpeBpamaerb ero H3b HaMBCTHHEA Boskbad BB HPECTYIHUES

1) Hitier, op. cit. 28 crp.
2) Bompocy 06T ocHoBaHiAXT BIAGCTH NOCBAIIEHE! eT0 SHIHKIUEH
sDiuturnum®, ,Jmmortale Dei®. Cwm. Hitier op. cit. 48 crp..
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TAKUMD 00pPa30MB, TEOKPATHYECKYI CAHRIIK IOJIYyYawTh IIpaBa
Hapozal).

B® upuBesenEHXD npuMbpax® coueTaHia IOTOBOPHON I
TEOKPATHIECKON HIenm obpallanTd Ha cefd BEMMaHie IBB xa-
PAKTEPHBIA 0COGEHHOCTH : Cb OJHOM CTOPOHH, HEXb3s He 3aMb-
TIITh, 9TO TAKOe couyeTaHie Goxbe G6GIaroIpifATCTBYeTh NpPaBaMb
Hapo#a, YBMB MOHAPXA, W BHIBHTANOCH ODOTHBHHKAMH MO-
HAPXUIECKAro CyBepeHuTeTa ®); ¢b APYrofl CTOPOHH, CBb TOYRI
spbuia reoperndeckolt, crbayers HONYEPHRHYTH, YT0 TEOKPATI-
Ueckad HAed BB [PUBENeHHHXD NPAMBPax® COYETAETCA Cb
JOTOBOPOMT DOAYUHeHIA —pactum subjectionis,
ROTOPHY I10JaraeThs 0CHOBAHIE HE roCyIapeTBY W BIACTH BOOOIIE,
a JWIOb IpPaBy Ha Hee KOHKPETHAr0 € HOCHTeNsd, T. €. OIpe-
nbaerrolt GopMBd rocynapcrBeHEArO yoerpokicrsa. (COBEPIIEHHO
OYEBHUAHO, UTO CH yueHieMb 006b 00UM[eCTBEHHOM®B HOTO-
Bop®d, 0 pactum conjunctionis, saxIn4YaeMOMbB MEKLY CyBe-
PEHHHIME HWHIWBUIAMH 1 SBISOIIEMCS OCHOBAHIEMDB TOCYIAp-
CTB& U BIACTH, TEOKpATHIecKasd HIes II0 CaMOMY CBOEMY cylle-
CTBY HAXONUTCS B KOPeHHOMB mpoTuBopbuinm. Hemm mo mpi-
pont KamAHM MEIUBHAD ABJIAETCH CyBePEHOM'B, €CIH BIACTD
BDL 001ecTBS BOBHUKAETH JUIOB BL CHIY MAOGPOBOJBHATO CO-
TJIaIleRid 9THXD HHIUBHIOBD, OTIYMHIAIMIINXD CBOHM IIPHPOIK-
TeHHHS TTPaBa BB MOJB3Y BO3HUKADINATO OCLIECTBEHHATO 01033,
TO SICHO, 9TO COW3B STOTH €CTh TUCTO YeJOBBIECKOE yIpesmae-
mie. CBoGomEas BOIS WHIXBULA, PYKOBOAUMArO €CTECTBEHHHMD
PaByMOMbB, MECANTCA 3I0BCH Kakh 6JHMHCTBEeHHHIH MOTOY-
HUKD rocynapcrBa ¥ BlacTd. HUHIHUBHUAYATIHUCTHIECKOE
yIeHie MKOJH ecTecTBeHHAro npasa 06B obme-
CTBEHHOMDB JOTOBOpPD HNPpHBOIMIO Kb TOTHOMY
yIpasIHeHi TeEOKPATHIECKOH HIeH.

I 5TOTB BHBOXB €O BCelD PBITUTCIHHOCTEI0 OHIB CIBIARD
yike MEePBHMD NpeICTaBUTENEMT IOKOJE eCTeCTBeHHAro IpaBa |
— T'yro T'pomiems. ,Notandum est“, roBOpuTH OHB: ,primo
homines non Dei praecepto, sed sponte adductos
experimento infirmitatis familiarum segregum adversus violen-
tiam, in civitatem coiisse, unde ortum habet potestas
civilis, quam, ideo humanam ordinationem Petrus vocat;

1) Gierke op. cit. 58—59, 69. Kosamnesckift op. cit. II T, 84, Jellinek
op. cit. 195, Hitier op. cit. 61.
2) Cp. crkasaHHOe Beime, cTp. 13—I14.
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quamquam alibi et divina ordinatio vocatur, quia hominum
salubre institutum Deus probavit. Deus autem humanam
legem probans censetur probare, ut humano et humano
modo* (L. I Cap. IV § VIL 8). I'ocynapcrBo u BIACTb ABIA-
0TCS, TARAMB 00pasOMB, IHMCTO CBBTCKAMM YYPERTEHIAMH, I,
ecaIn BoskecTBO M NPUHEAMAETH UX'Db IOAD CBOE MOKPOBUTENBCTBO,
70 BTO He BHOCUTH HHKAKUXD M3MBHEHIN BB CYIIeCTBO BEPXOB-
HOtt BIacTy. DBoskecTBeHHAS BOJSA, TOBOPA APYTMME CIOBAMI, HE
npuanMaercs ['pomieMb, KaKD caMOCTOATEIDHBIN »HOPMATHBHHII
pagTs® LIS IOCTPOSHIA cHCTEMB IyGIMYHOIPABOBHXE HOPMB.

Hedgero u rosopmTs, 9T0 ydeHie I'o066ca BB caMoi cBoed
| 0CHOB'S MCRIDIAETH TEOKPATHICCKYI0 HAeH. BH ecTeCTBEHHOMD
cocrogrin ,homo homini lupus®, @ ToabKO cBOOOIHAA BOJA
CYBEPEHHHXD MEANBHIOBD, DYKOBOIUMHXDB SIOMCTHYECRIMD
MECTUHEKTOMD CAMOCOXPAHEHISA, RIAIETH OCHOBAHIe OOMIEKHTII
u Baacti. (OO043aHHOCTh NOANAHHHXD Kb NOBHHOBEHID Mpo-
HCTeKaeTHh M3Dh HXD [epPBOHAYAJbHArO HOr0BOpa, M HUKARAXD
APYTUX® OcHOBaHifl nusd Heda [0006¢H He 3HAETH. I'0CynaperBo
(6CTH WHCTO YenoBbdeckoe yCTaHOBIeHle, w HBID HHIETo, CO-
'rracHO L'066cyY), Gorbe HepasyMHAr0, KakRb YTBEpAIEHie, JTO
cyBepeHb MOJYYaeTh CBOIO BIACTH IO ,MUJIOCTH Boskienn“. Ta-
KUMDB 00pasoM® ['006¢h, HECMOTPA HA BECh CBOM a0CONINTH3MD,
BHCTYIIAE€TH PBIIMTENBHEMD IPOTHBHHKOMD HIEH MOHADXIN
é,,BO?RI)eH Muaocrin® # OCHOBaHHAr0 Ha HeH JeTrHTUMHU3MA.
‘HenapoM® aHINNCKiE ,KaBalepH“ He CIHTATH €r0 CBOUMB, H
npencraBurenn o puniarbHol nAe0TOTI — PUIBMEDD K TPYTie,
BEIH C¢b HUMD PB3KYI0 MOJAEMEKY 2). _

He Bb MeHbmel cremeEd, wbMb usb ydeHid I'pomia n
;['066ca, orpumamie TEORPATHIECKOM WeN BHTEKATH M H3b
"yuenia IIypernopga. Bm Goapmom® cBoeMb Tpyab ,De jure
naturae et gentium“ Ilydpenmopps phrmuressrHO BO3PAMALTDH

1) Windelband. Geschichte der neueren Philosophie. Leipzig. 1911.
I B. S. 158. '

2) Cp. Kosamescki#i op. cit. II 7. 141 ctp. Ilepmernesnys, Heropid
¢$axocodin mpasa CIIB. 1907. 411412, 322. Iuveprus op. cit. . 1L 74. Trasan-
HOMY He NpOTHBOPBYMTE TO. 06cTOofTexNbeTBO, 4To BB XI raarb ,De cive®
T066ct noxmreepxnaers CBOH IOJOXKEHIA 00F a6CONIOTHOMEB Xapakrtepld Bep-
xoBHOH BJacTn cchaxamu Ha Cwamennoe Ilucamie. CcmloikaMua 9THMH OHE
'CTpeMHTCH JRING IOKA3ATH, YT0 BOSHHKINAA YHCTO TeJOBBIECKHMD IIyTEME
rocynapcTBeHHasd BIACTH He NPOTHBOPBYHTH 1O cBouMB cBofierBaMT DBomke-
CTBEHHOMY OTEpOBeHiH (cp. BEHE crp. 35).
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OPOTUBDL Y9YeHiA O HEUOCPeACTBEHBOH G0OT0yCTAHOBIEHHOCTH
BIIACTH, IIPHBHABAS HTY HOKTPHHY COBEPINEHHO HENPABILIbHON I
KB TOMY sK€ KpallHe BpeIHOH, TaKb KaKb OHA PaspymaeTh Opel-
cTaBlIeHie O HOroBoph Memay rocyiapeMd H HOZJAHHEMH !).
Opraxo Ilyesmopdh® He phoraerca OTRPHTO ¥ OKOHYATEABHO
I0pBaTh Ch TEOKpaTHdYecKol maeel. Ilocah IIOIPOGHATO OIH- *
Cagig IOr0BOPOBD, INOJATANIUXB OCHOBAHIE TOCYI4pCTBY U
sracri, Ilypenmopds sambuaern: ,ista tamen, quae super
origine civitatem tradita sunt, non obstant, quominus impe-
rium civile a Deo esse recte dicatur® (L. II Cap. VI § XIV).
Ecnu nwenocpeicTBeHHHMD OCHOBaHIEM'h BIACTH ABIAETCA J0OI0-
BODB, TO KOHEYHHMD OCHOBAHIEMT Bce e 0CTaercs DBorb. .
[Iypernopd®, 0nHAKO, ITOHMMAELTH MOAH STUMPD yTBEDHEAEHIEMD
HEbaro coBcbMD MHOE, IEMDB Karoaudeckie 6orocaoBn. COTrJacHO
nocaBIHAMD BB OCHOBD OOMIEMHUTIA JIeRHTH YIPEIUTENbHEI!
akTh Bosecrsa; cormacEo IIydenmopdy — CyBepeHHas BOJS
nEIHBHAa. Boaa Bosmid, roBopurs OHB, JAEKHTH BD OCHOBA-
HiX BJIACTH IHMb ,mediante dictamine rationis“. DBor®s, xarsn
[epPBONPHYKHEA CYILIAaro, COTBOPUID ¥ YeJ0BBUECKid pasyM®, a .
cabaoBaTenbso ¥ ecrecrserEne 3akoBm (L. I Cap. II § XIy;
HO TAKP KAKD eCTECTBEHHEE S3AKOHH BB UONHOH MBph HAXO-
1ATh cefb 0CyIecTBJIeHie IWMIb BB TIOCYIAPCTBEHHOMH COCTO-
amin, T0: ,cum qui iubet finem, iubere etiam censeatur media
ad finem neccessaria, Deus quoque, mediante dictamine
rationis, antecedenter praecepisse humano generi
multiplicato intelligitur, ut civitates, quae summo imperio
velut animantur, constituerentur. Quorum ordinem quo-
que in divinis litteris expresse adprobat (L. Il Cap. VI § XIV).
Kar®s BUIAM®D, TEOKPATHICCKAS HAES uprrumaercs Ilydernop-
(¢OMB TONBKO BHBITHUMB 06pasoMb. DOSRECTBEHHAA CAHKLLA
IpU3HAETCA B4 BCHMD pPaBYMHEIMD, & CIBLOBATENbHO HE BHCTY-
TaeTh KAaKB CaAMOCTOATeNBHHI! IPaBOTBOPALIIE (paxTop® 2)3).

1) ,De jure Naturae et gentium® T. II L. VI, Cap. IIl. Cwm. Illep-
meneBrYs op. cit. erp. 851. Yuyepruas op. cit. I, 156.

2) Cp mocranoBko#t Bompoca y Ilydenmopda, xoHedHo, BUOAREB OHI- co-
raacuics I'ponift, u 35 ocobennoctd — ['066¢s, OCROBHBaBIIIH 0043ATEIBHOCTD
@CTEeCTBEHHEIXD 3aKOHOBE HA Boaxh Bomecrsa (cp. Beimme 35 crp. IpuMBY. 2-0e).

© 2) Yro racaertcs phmeris sroro Bompoca y Bynznes, To OR'BE BHICKa3H-
BAeTH BB CBOHXB JHCCEPTAlisX’s NPOTHBOPBYNBEIA BoszphHid.
Takb, N0 OJHOMY YACTHOMY HOBOLY OHB samMbuaeTh (b ExX. jur. nat.
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Bt oranuie oTh cBOMXYB 3alaJHO-eBPOIEHCKIIXD 00pas-
IIOBD — TIpeIcTaBUTeNell MIKOJH €CTeCTBEHHAr0 IIpaBa, aBTOD:
,IIpaBIE BOJH MOHApIIei“ OCHOBHBAETDH, KaKb MH BUIBIIL
,BJACTDb MOHADXA He TOJBKO Ha HAPOJHON BONb, HO H HA NPIMOMT
'BOMRECTBEHHOMD yCTAHOBIEHiM. TeokpaTwdecKas wHIed CIy-
siUTH BB yuenin IIporomoBrmua, Karb JJIA 060CHOBaHiA rocymnap-
crBeEHOil Baactu BooGme (II. C. 8. . VII 619—621 c1p.),
TaKDb U A4 YTBEPMIEHIA Ipasa Ha 9Ty BIAACTD €1 HOCHUTENIS
(cp. BHIOE ¢TP. 9, 12—13); BD COOTBBTCTBIN ¢h BTUMD GOKeCT-
BEHHYID CAHRIID MOILYyYanTbh, KAKD O00A3aHHOCTH HOINTAHHHXD,
'TaKb M IpaBa I 0GSBAHHOCTH MOHAPXa. M crrbayerhb saMBTHTE,
970, TI0 CYLIECTBY, YUeHie 0 10r0BOpS, pasBrBaemMoe Bb ,,IIpaBab®,
He TPOTHBOPBYMTE TeOKpaTndyeckon uneb. Kax®d maMu OHUIIC
[I0KaBaHO, JO[OBOPD Oeo()aHa €CTh HCKAINTHTEABHO I TOIBKC
IOTOBOPD TIOAYMHEHIA ; MHEIWBUIYAIU3MD IIKOJH €CTECTBSHHATC
JIpaBa  OCTAJCS eMYy COBEPINeHHO WyskJb. He BOCIDHHEABD Y
CBOHX'D 3aNaLHO-eBPONEHCKUXD 00pasinoBb Teopin oO0IiecTBeH-
HAT'O JO0T0BOpa, aBTOpD ,llpaBan® TBMDB CaMBIML OCTABHIE

MBCTO BB CBOGH IOKTPUHB IJIA TEOKPATUYEGCKON MOEH.
- Eeau vbMp me Merbe BB yueriu llporomosrya ZoT0BOpHAS
I TEoKpaTudeckasd HJeM BCTYNAOTH BL IIpoTMBOpbUie, To mpu-
IMHOI ToMy — cTpeMieHie Oeodana ocHOBATL Ha BosmecTseHHOT
BOIB He TONBKO BIACTH BOOOHIe, HO M IIpaBO Ha Hee MOHApPXa,
T. €. HCIOJIL30BATH TEOKPATUYECKYID HIeH IJa onpaBaaHis
MOHapXHu9IecKaro adcomorusMa. Memny Thvb Taras BO3-
MOSKRHOCTb BOBHUKAETD JIMITL HA II0OYBB yUeHIZ o Hemocpe neT-

de test. imp. spec. Car. II. H. R.): ,solus consensus populi, a Deo tamen
approbatus, est (sit) causa imperii et modi etiam, quo imperium alicui con-
fetur® (Cap. I § 22, crp. 527). B
Taxas koHCTpyKLid CUILHO HamoMHHAeTH yuyeHie IlpoxonoBuwa. Bya-
ne# He nbaaers OXHAKO H3D NpPHBENSHHATO TNOJOXeHIA PBIIHTEILHO HHUKA-
KHX'B> BHBONOBD NPUNBHHTEJHHO Kb TOCTPOEHIID MOEAPXHYECKAr0 CyBepeHH-
rera. Bubers ¢b TBMB, BB apyroms mberbd (Ex. jur. nat. de suce. primog.
OH® BEICKa3BBaeTh (Bb cBoeH wnomremMuxd ¢b I'OpHOMD) NPOTHBOMOJOMKHBLIR
B3TAAND, BIONHDE npuMeixad kb Ilypermopdy: ,Sed quicquid auctor doctris-
simus hic differit, id omne prava ista, qua imbutus est, nititur opinione
majestatum immediate principibus a Deo conferri, et iis defunctis ad Deum
redire: quem tamen errorem accurate et exquisitis argumentis confecit
Pufendorfius“ (§ 16 crp. 168). Taxump oGpasoms, y Byinea oueBHIOHO HE
CyLIeCTBOBANO BIOJAHTB CilomBBIDAIrOCA BIrIAZa HACYETH COOTHOINEHIA xoro-
gsopﬂoﬁ H TeorpaTHieckol mnuen, B cooTBbreTBeHHas koHeTpykuia Ilporormo-
BHYA MOJKHA OBITH NPHSHARA BB 3HAYNTEJBLHON CTeIeHHN OpPHTHHAJLHOH.
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BeHHOII O60royCcraHOBJEHHOCTH MOHADXHYECKOM BJIACTH, BbD
KOPHB HCEINYALIIEH JOrOBOPAYH KILK ; HAIPOTHBD, coYeTaHie

TeOKPATHISCKON M ITOTOBOPHOI HMIeH BeleTd, KaRD MH BHABIH,
Kb YTBEPSKAERID He MOHADXWUECKHXDb, A HAPOIHHXD INPaBb.
CouBas BB THTyIE abcomoTHAr0 MOHApXa DoRecTBEHHOE II0-
pydeHie m HApPOJHYH BOIW, IIpOKONOBHYD, Kakk OBUIO IIOKA-
32HO, TOJXBKO NYTEMD JTOTHUECKON HATIRKHU NPUXOTUTE Kb Ke-

JATETHHOMY JIJs cefs BEIBOAY: YJTBEDPsRIEHI TpaBa afCcOJnT-
HAT'0 MOHAPXA.

I’'maBa V-

BHYTpPeHHi# cTpoit adCoITIOTHON MOHapPXiH.

Paznbas I-wiil.

O6wee 6raro, kakb ubab rocysapcrsa ¥ OCHOBHaA 00A3aHHOCTD
MOHapXxa.

,00mee 6Jaro, Kawb Ibab rocyAapcTsa U €ro BEpPXOBHOI1
BJIACTH, KaKb PYKOBOISINEe HAYANO NI IBATENBHOCTH BCHXD
ero OpraEOBT — TAKOBDB OCHOBHON IPHHIUID HOBATO Iocyaap-
crBa, oTXbadlomiil ero pbskroo IpaERD OTDL CpPeTHeBBKOBAIO
¢peomanpearo crpodl).* TomXbKO cb MOMEHTa HPUSHAHIA BTOIO
HayalJa ODYOJHYHOE IIPaB0, BDH TedeHie cPeJHEBBKOBbA BB 3HA-
qpTeNpHOK MBph cIMBaBIIEecs ¢b IPABOMD JACTHHMB, TOLY-

yaeTh BOOJHE camocrosTeJbHOe M 0060COONEHHOE CYINECTBOBA- '

pie. QueBmaHO, Wro Takoe o06oco6ieHie OsHAYAJ0 KpymHIeHie
naTpuMoHiANBPHATO TOCYyJapcTBa, saMbHY JWYHArTO IHTEpeca
BOTYMHHEATO BIAXBTENs HHTEPECOMD OCLIECTBEHHHMDb, BOSHHK-
HOBeHie y BIACTBYOIIUX® Ha DALY ¢b IpaBaMy Ny OJIHMUHO -
IPaBOBHXD 00A3aHHOGTEI.

i
UG

IIprHIETS 061Aro Giara CHIpard GOXbIIYI POIb BB IO-
JTHTHIECROMD PasBHTLI EBEOHI:I. HanpaBaerBHIT TPOTHBD (peo-

naamusMa, OHB cocHyEmIb BWBCTh ¢b TBMD BEIMKYH CIYHOY

HAPOMKIABIIEMYCSI MOHApXHIecKoMYy abcompwrusmy. Ha moush”

yaeris 065 obwemd Gnarb, xaxd mban npaBreHis, CIOMKIIACH
TeOplﬂ IOoJUIelicRaro rocyIapcTsa €b es IPOoIoBBAbl BCEOOD-
ewmomeﬁ I‘OGyIlapCTBBHHOfI OIlIEKH, He 3Halell HAKARIXD

1) Peticreps, op. cit. crp. 1.
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IOPHIMYeCKUXs orpanmdenifil). Beb cropomHHMEHM abcoanTH3ME
OJIMHAKOBO IIpW3HABANN, YTOo pbhIIeEie BOOPOCOBE ,,0010AIC
Orara® cocrTaBIJeTh HCKIINYUTEJBHOE NOpaBO CYyBepeHa, —
TOABKO OHDB OLWHD UPHU3BAHD 3a060TUThCA 00D onpemBieHIN I
OCYLIECTBICHIN TOCYNapCTBEHHON IBIH, TONBKO OHD U HAINBIEHE
JOCTATOYHHIMY JIIA STOY BeJHWKOM 3aIa4Yd CpeJcTBaM¥ BB BHIE
HEOTPAaHUYEHHHXD IOJHOMOWi# Buactu. Teopia ofimaro Ogara
| cTama, TaREMD 06pasoMD, TOKTPHHON adconmTiaMa par exellence.

OnHaK0, BB yUeHiM IepBaro Wb 3aHNMADIINXD HAGT IPe-
craBiuTexell aGCONTHUCTCKATO HANPABIEHIA BB IIKOIB ecTect-
~BemHaro npasa — ['yre I'ponia — wuaesa obmaro Gmara me mo-
Tywnia emle ocobarq npmmbHemig. ['pomiff (mond BIisHieME
Ilinepora) onpenbngers rocynaperso, Kakb ,coetus perfectus
liberorum hominum, juris fruendi et communis utili-
tatis causa sociatus (L. I Cap. I § XIV, 1.), 1. e. Ha PALRY CE
OGIIEHN HOIB30L IPIMSHAETD NPYIYI0 M BIOJHDS CaMOCTOATEIbHEYIC
'rbab rocyzmaperBa — ocCyLiecTBIeHie mpaBonmopAnka. BB coor-
BBTCTBIiX ¢b STUMD OH'B YCMATPUBAETH OCHOBHYI 3aJaty TOCY-
JapcrBa BB 3al0Th 0 ToMB, ,ut cuique salvum sit communi
ope ac conspiratione® (L.I Cap. II § . 5). Tarumb 06pasoms,
T'pouisi BH 0JUHAKOBOM CTENEHM SBJISETCH UPEIIIECTBEHENKOME
%hm’b reopin  ,o0maro 6gara“, Takb H JHO epalprHOH
"IOKTPHHH.

Buberb ¢b TBMB Takoe NOHWMAHiE T'OCYAPCTBEHHHXE
3a1avb He Mbmaerb I'pomin Bb noxeMurd ¢b geMORpaTami
YTBEPHEIATE, YTO CIyskeHie OOLIECTBEHROMY MHTEpPecy BOBCE HE
ABISAETCA HEOOXOIMMEMD yCIOBieMB NPaBOMBPHOCTH I0CYIap-
CTBEHHATO CTPOsA. CTOPOHHHKM HAPOJHATO BEPXOBEHCTBA, I'OBO-
PUTDL OHDB, CCHIIAOTCA MEsKIy OPOYMMB HA TO, UYTO BCIKAS
BJIACTD CYLIECTBYETH HE PaLH BIACTBYLIUWXD, & PAAH IIOJBJIACT-
HHXB; OJHAKO BB Tako# oOuweidt ¢opmb sTo yTBepskIeHie He-
BbpHO: ,nam quaedam regimina per se sunt regentis causa,
ut dominicum . . . Sunt alia regimina mutuae utilitatis causa,
ut maritale. Sic imperia quaedam esse possunt
comparata ad regum utilitatem, ut quae victoria
parta sunt, et non ideo tyrranica dicenda sunt, cum tyranis..
1113ust1t1am includat. ansunt et quaedam utilitatem respicere
tam ejus qui regil, quam ‘ejus qui regitur¢ (. I Cap. III §

1) Jellinek op. cit. 236.
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VIIL 14). Tarkum® o6pasoms, I'poni#t cauraeTcsa ¢’b BOBMOREOCTHD
TUCIIONCTBA Bb I'ocylapcTBB He 00LIecTBeHHHXD, HO YACTHHXD
HOTEPECOBD BAACTUTENA M HE, yCMATPHMBAETD BB TAKOMB CTpPOh
HIIYEro HenpaBoMBpHAro.

Kakb Buammb, Bb yuemim I'poifis momarie ofmaro 6xara
HE UTpaeTd ocodoif poau. Wuade, BB yueHinm ['060ca, HACKBOBL |
NPOTHTANHOMD IIeetf 06IUel HOJb3HL. B

JlIof1 COMIACE BB OOIIEKUTIC H 3aKII0YMIN 001 eCTBeHHEI]
JA0ToBop® 1o coobpaskeniaMb obmelt Buroam (Cap. I § XI, §
XIII, Cap. V§1IV). ,Consensio plurium consistit in eo tantum,
quod actiones suas omnes ad eundem finem ... et bonum
commune dirigant* (Cap. V § IV). Bo uMa »sTo#t BHIOIH
OHH OTYYAWIN BCB CBOM IpaBa BB IOJb3Y CYBEDEHA. HoaTOMyff
simperantium autem officia omnia hoc uno dicto continentur:
»salus populi suprema lex“ (Cap. XIII § II). Ecnu-6m cyBepens
VKIOHNICA 0TH HCOONHEHIA »TOH cBoe#l 0648aHHEOCTH, OHD
Hapymuab OB eCcTeCTBeHEHU M DoskecTBeHHHIT 83akoHD (ibid).

KaroBo sxe Gombe TogHOe cozepsmamie aTofi 06sBaHHOCTI,
BD 9eMb, APYIUMHU CIOBAMH, 3aKkI0UaeTcs olbuiee 6maro? ,Per’
salutem autem®, orBhuaers Ha 9T0TH Bompoch [066cH : ,intelligi
debet mon sola vitae qualitercunque conservatio, sed quatenus
fieri potest vita beata“ (Cap. XIII § IV). Taxb KaKb WHOU-
BILIH yYPEOHIH TIOCYNAapCTBO, UTOOH $RUTH HAUNpiATHBHmMUMB
o6pasoM® (jucundissime vivere, Cap. XIII § IV), cysepemn
00ABaHE 3a00oTHTRCA, ,ubt cives bonis omnibus non ad vitam
modo, sed etiam ad delectationem abunde instruantur® (Cap.
XII, § IV). Kb TOMy ke cBOOATCH BaadH, KOTOPHA JOLKEHD
cedb CTaBUTL NATPUMOHIAIBHHI BIACTUTENL, eCJd He X049eTbh
HAHECTU Bpela CBOUMDE COOCTBEHHEIMD HHTEDECAMb. '

Bt wacrHOCTH ANa obesmededHiA o0mare OJarocoCTOSIHIS
cyBepeHD 00da3aHD 3aboTuTcsA: a) o BEbmEeH# GesomacHOCTH TO-
cvpapersa, 0) O BHYTPEHHEMDB MUPDB U CHOOKOIMCTBiN, B) 06%%
IMYILIECTBEHHOMD OJXAaTOCOCTOAHIN TpamIadd, I') o GBoGOAD
HX'b, IIOCKOJBRO 3TO HE HPOTHROPDBYINTE ofmemy OGaary. [las
IepBOil LWBIN TOCyZAaph JOIKEHD COLEpsKATh MIIi0OHOBD M
y7&e BDH MHUPHOE BpeMs 03a60TUTLCS COODPY#eHIieMD® Kpbuocreif,
HaliMoMB M ofyueHieM® CONIATH, 3ar0TOBIEHIEM® OpYRisg u me-
gers. (Cap. XIIL § VII m VIII). Jnsa o6esmeveHis BHYTPEeHHSTO
MUpa CyBepeHD 0653aHD HCKOPEHATh BpelHEA ydenis (has se-
ditiosae opiniones eradicare ex animis civium) m Beauecru
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II00LIPATE NoJiesHHA [et contrariis insinuare] (Cap. XIII § IX)Y).
Bb BHIAXD DPYKOBOACTBA IYXOBHOM JRHSHBI IIOJJAHHHXD
'o66¢c® BMBHEAESTh BEPXOBHOI BJACTH Bb 00A3AHHOCTD HAMOMKHTH
CBOW DYKY Ha YHUBEpPCHTETH. ,Si quis sanam doctrinam in-
troducere voluerit“, roBopurb OHB: ,incipiendum ei est ab
academiis. Illic fundamenta doctrinae civilis vera et vere
demonstrata jacienda sunt* (Cap. XIII, § IX); miag sroft mbaun
Heo0X0JUMO0 3ar0TOBHTHL O(p(HUIiadbHEe YISOHUKH TOCYIapeT-
BEeHHAT0 IIPaBa M PACHOPANMTRCH, YTOOH II0 HEMB 00ydamn
[DHOIIECTBO.

Ilna coxpaHeHiss MEUpa CYBepeHY cIbayerh, KpoMb Toro,
paBHOMBpPHO pacupenBISTh NOJATH M IOJABIATE 3aroBOPH (Cap.
XIII § XI, XII, XIII). Bwp BUZax® combicrBig MarTepialbHOMY
OIaroCoCTOAHIN TOAAAHEHXD Iocydapb 0043aHD BCAYECKH ITO-
OIIPSATH ,TPYAD W GEPesRIUBOCTE ; 0COOEHHOE BHHMAHIE OHD
TOJKEHD YIBIATL pasBUTiId MOpemJaBaHiA (ars navigandi, per
quam commodi totius mundi solo pene labore empta in unam
civitatem comportantur), BEBOIHe! Toprosiau 1 06paGoTHBAILEIT
NpoMHIOUIeEHOCTH (ars mechanica); ¢b IBHOCTBID U PACTOYIl-
TENBHOCTEI CIBAyeTH O0poThea ocobmMu sakomamu. (Kars
BIIUMB, '060ch HaMBYaeT OCHOBHEE NPUHIMIE MepI{&HTHJIB-
nott moxmrurm). (Cap. XIII § XIV.)

Hakomens, BB UHCIO O6A3aHHOCTEl CyBepeHa BXOIHTD

He C¢TBCHATH, C¢BOOONH MNOANAHHHXDL, HACKOJIBKO OTO HE IPOTHU-

BOpBuUnTH 0o6lIeMy Oaary. ,Mensura ejus libertatis ex bono
civium et civitatis capienda est® (Cap. XIII § XV). Cso6oaa
Ipasklial®b, coraacHo ['o66cy, ecTh Ta JaCTh €CTECTBEHHAr0 HPaBa,
»quae civibus a legibus civilibus permissa et relicta est* (ibid).
Hurakux®s caMOCTOSATEJNBHHEIXD OPABE 110 OTHOIIEHID Kb IOCy-
JapeTBy IONJAHHEE He HMBIOTH: OHM TAKb sKe IONYMHEHH I0-

{eymaperBy, Kakb pa6s wacrtEEME ammamb (Cap. IX § IX).

1) Ilomarie Bpennaro yd4eHia I'066CEH TOJKYyeTH BEH CAMOMDE IMHPOKOMB
CMBlCSTh ; CIOJA OTHOCATCSA HE TOJBKO yYyeHis 0 MO3BOJEHHOCTH THPAHHOYOi#-
erBa, (Cap. XII §1II), o TOMB, YTO CyBepeBH NMONYHHGHE! I'DAKIAHCKUMBE B3aKO-
BaM® (Cap. XII § IV) u yTo cyBepeHHas BIACTH MOXeTEH OBITH pasABicHa
(Cap. XII § V), uo n Mabrie, 6yATO NOAXAHHHMD NPHHALIEHUTD NPABO CYAHTD
o no6pb u snb (Cap. XII § 1) w 9r0 6yzTo 0HM MOryTH IpBmMUTH, NOBHHYACE
Bexrbaians pepxosuoft Biactu (Cap. XII § II); Hevero u roBOpPHTE, 4TO Bpex-

, HEIMB  NpH3HAETCS ydyenie o ' HeNpPHKOCHOBEHHOCTH 4acTHOH COGCTBEHHOCTI
‘ (Oap XII § VII).
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Ongaro, o cooOpasKkeHIAMD IBaeco00pasHOCTH IOMKHA OHTH
IpenocTaBiaeHa u3BBeTHAS cfepa cBoGogB 1 caMOCTOATEIbHOCTH
TMOANAHHHEIG ; BBb NPOTUBHOMD ciaydab (si nihil injussu legem
facerent), rpamnase Buaayrd BB OesmbiicTBie W JIBHOCTE. Sa-
KOHH JOIMKHH H3jaBarhcs ,non ad actiones homines tollendas,
sed dirigendas“; mosTomMy Heo6xommmo, ,ut infinita pene sint,
quae neque jubentur neque prohibentur“, m eymepess Hapy-
maeTh CBOM OOS3aHHOCTH, €CUH H3IaeTH OO0JbIIee KOJHMIECTBO
3aKOHOBB, 9BMB 3T0 HEOOXOAUMO IS 6Jara paskIaH® M rocy-
napersa (Cap. XIII § XV). Kpoub Toro, nus obeanegerisa ¢Bo6oIH
OOAJAHHEXD TocyIaph 00643aHD He HAJATATE HA NPOBUHUBIIHXCA
goarke CTPOTWXD BBHCKAHIH, IBMB 5T0 onpenbieHo BbL 3aK0HD
(Cap. XUl § XVI), u BcAgecKy 3a00THTHCA O HENONKYIHOCTH
Cynet. ' '

Kags Buamm®b, ['060ch TprIoauTh Kb TpeboBaHilo [isg
NONIAEEHXD HsBBCTHOM, ,TpasmpaHCcKod cBoGOAR“. Konreuso,
ga Obak cBoOoma 9Ta OKA3HBAETCA NIPU3PAYHOH, BHKARHXD
rapanTiit cBo6ogH I'066cH HE BHAETH U €My JOCTATOYHO OAHOL
CCHIIEM Ha of0mree 6aaro, 4To6H IBIMKOMD OOXYMHUTHL HHIHN-
BHIa, cO BCHMB ero BEYTPEHHEEMD MipoM®, BceMorylueMy Jlesia-
oany. OIHAKO XapaKTepHO, 4TO BB COBHAHiE BEIMKAr0 a6CcoJmo-
TICTA TPOHUKIA HIEed HQH’EHGGOOOP&BHOGTH gpesMbBp-.
HOIl periTaMeHTalln U OTMEeKH.

Yuenie IIydennopda o wbau rocynapersa ¥ COOTBBTCTBEH-
HHXP 00S3aHHOCTAXD MOHAPXa BE 0OL[eMB BIOXHD COBIAJAETH
¢h HBIOKEHHHIMD TOIBKO dTO ydeHieM® I[066ca, SBISSACH BB |
SHAUMTENBHON MBPE NpOCTHMD ero moBropeHieM®. DB 0xHOMD
TONBKO, BOPOTEMB JOBOJLHO CYLIECTBEHHOMD NYHKTS, 00a yue-
Hisg pacxomsres. [lydemnopds, BB orimuie orh I'o6Gca, KOH-
CTPYHPYETH OOABAHHOCTH CYyBEepeHa IeHch 00b o6meMb Gaarh 1
NONNAEEHYXDE, RAKD 0043aHHOCTD DPUAHIECKY I, 4 HE TOIbKO ;
MOPANBHYI0 ; OHA BHMKIETCA B €10 yYeHIL HA IBYCTOPOHHEMD
IOroBOph, BAKNIYAEMOMD MEMEAY NOINAHHHME ¥ OyILyNUMb
BIIACTHTENEMD (CP. BHIOE ¢TP. 66). LHi (T. €. CyBePeHH), NOBOPUTH
0H'h, H306pakas ,alterum pactum generale“, ad curam com-
munis securitatis ac salutis, reliqui ad obsequium his
praestandum sese obstringunt* (L. II Cap. VI §IX). Bn
OCTAJBHOM®D 064 yIeH1d COBEPIISHHO AaHAJOIMIHE, U, IIePeUHCIAT g
oTaBIbHELS 00S32HHOCTH cyBepera, llydennopdsd TOIBKO MOBTO-
paers ['oG6ca.

i

(o]
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,CGeneralis lex summorum imperantium“. roBopuTdH OHB:
sest haec: salus populi suprema lex esto“ (L. II Cap. XI § 1II).

B® wacTHOCTH CyBepeHDH 006s3aHD: 1) Bb uwbiaxp obesrme-
wenig BEyTpeEHAro wMmpa: ,Curandum ut subditi ad bonos
moros componantur®, AxA 9ero Eeo0X0IHMO He TOJBKO H31aBATE
COOTBBTCTREHHNE BaKOHH, HO I HACTABIATH NOJJAHHHXDL BE
XpHcTiaEcKoMS BBpoydeHinm ¥ caBauTh 3a TBMB, 9TO0H BB 00-
[eCTBEHHENXD IIKOJAXD IPENoNaBaJHuCch IIOZ00aMIlia yJIeHis
(L. II Cap. XI § IV). 2) dua ol ke mbam meobXommmo ,ut
salutares ac idoneae leges constituantur®; BB 0C0OGEHHOCTH HE
crbiyers H3IaBAThH 3aKOHOBD BB OONBIIEMD KOMHIECTBH, IBME
aroro rpedyerd obmee Graro (L. II Cap. XI § V.) 8) Cyse-
peH's, Jarbe, 06932HD B80PKO CABIMTH, YTOOH YCTAHOBIEHHEE
3ar0oEH abicrBuTeasno uenoxmsinpes (L. II Cap. XI § VI)
4) He cabayers masmagars 6oabe CypOBHXB Kaphb, WhMB TOIC
Tpe6yers oburee Gaaro (L. II Cap. XI § VII). 5) Locynape
IoJMEHD 3a00THTRCI 0 TOM®B, ,ub civinm inter se invicem in-
juriae prohibeantur® (L. II Cap. XI § VIII). 6) Oun 00asaHE
H23HAY4Th HA IOCYXAPCTBEHHHS INOLMHOCTY JIOHeH TOCTOMHHXTE
(L. 1I Cap, X1 § IX). 7) DpaBHILHO pPacCHpPenbiIATh IONATHOE
6peMsa ¥ yHOTPeOIATL COOPAHHEL IEHBI'H Ha 00IIerocynapcr-
Bepung Hysas (L. II Cap. XI § X). 8) Coxbicrsosarh mare-
piaaraoMy Omarococrosuin mommammmxb (L. II C. XI § XI)
9) Bt 00643amH0CTH CyBepeHa, Halrbe, BXOAUTH BCAYECKH OpEm-
yOpeskJaTh BOBHUKHOBEHie BB rocygapcrsh 3aroBopoBb 1
vareseit (L. II Cap. XI § XII). 10) u, HaxoHemDL, 3a00Ta C
BABIIHEll O0E30MACHOCTH CTPAHH, IJIS 9er0 OH'B JOJKeHD 3alia-
TOBPEMEHHO DPaCHOPANUTLCA O 3ATOTOBICHIN BCET0 HEOOXOANMArC
a4 BoeHmEHXDb mb#ersin (L. 1I Cap. XIT § XIID1).

Ecnw oTh UBITOSKEHHEHXD €BPOIEICKUXD Teopiit o0parurhes
Kb yderio IlporomoBmua, To Heabsd He 3aMBTHTEH, UTO aBTOPE

1) B® nmonsOME coraacin ¢k APYMEMH DPEACTABHTENAMH I[OKOILI ecTe-
cTBeHRaro npasa W Byznnefi npusHaers salus publica ocnosamieM® BCAKOH
BracTh ® rocynaperBa (Ex. iur. nat. de offic. imp. circa conscr. militum
§ XI crp. 462); # npuTOMB, PACXONACh ¢B AGCONIOTHCTAME, OHD yCMATPHBAETE
BEH O6meM® Oaarb wopaxmdeckif upenbns Baactu cyBepesa. J[Bicreid ©
BeT’BHIA BIACTHTENd OPHARYCCKH HHUYTOXHR HE TOIBKO NPH HapyIHeHin
BoxecTBeEEAr0 u ecTeCTBGHHAIO 3aK0HA, HO M BB caydab mnporuBopbuis cE
cOmuMDd 6aaroMb, nouedeHie o xoems Bynped, oYeBHEHO, IPeXOCTaBIAETh HA
PAXY CBb CyBepeHOM® I IMOANAHHBEIME (Ex.iur. nat. de test imp. spec. Car. IL
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»1IpaBAH“ Bcembao BOCHPUHAID ¥ CBONXD BANATHHXD o0bpas- :
LOBD LOKPHHY ,o0uwaro 6xara“. ORDP ¢b NOTHOW oOmpexBbieH-
HOCTBI0 NPH3HAETDH, YTO BCAKAA BIACTH CYULECTBYeTH He PaII
BIACTBYWIIHXD, HO HCKINIUTEIbHEO DA HONBIACTHHXD, X OpPHU-
TOMD MMEHHO UXD ,00iIeft moabsw®. Toabko BB oTandgie OTH
pejcTaBUTeNell IIKOJE ecTecTBEHHArO IpaBa Oeodar® 0OCHO-
BHBAETD COOTBBTCTBEHHYH OOS8aHHOCTL MOHAPXa HE TOJBKO
Ha JoroBopd, Ho u Ha Boabk DBomieiil), Bb coorBBTCIBIH ¢ .
OpH3HaHIeMd ABOAKAr0 UCTOYHHKA ITIPOMCXOMKIEHIA MOoHapxude-
croit BracTH. OTrBIRHEES 0613aHHOCTH MOHAPXA [IPOKONOBHYD
BHBIIEUME 06pasoMb BHBOAUTDL u3b OCBam. I[Incamia?), ma
Ibab ke BOCHpPOUBBONUTH AHAJIOTHYHBIA YRasadia I'o66ca
n IIydernopda.

HNverHO, TepBasg H3DH HAHBAeMHXD IIPOKOIOBAIEMB
obasarHOCTEr — , JloJsREHD maph melmmceda ga OyIeTd HMCTHH-
HO€ BB TI0oCyOapcTBB IpaBocylie Ha oOxXpaHEHie OOUIUMHXD
0Th OOMIAIKMXD MONNAHHHXB ce0b® (p. 622, ¢. 1, v. 18) Buoasb
coBnazaerd ¢hb 5-0i W3H yKasHBaeMHXDB Ilypenmopdpom® 0064-
sagHOCTel cyBepeHa (L. II Cap. XI§ VIII); I"'o66¢h yOOMUHAETE
TOIBKO 0 ed dJacTHoMB ciayvab (Cap. XIII § XVI). Bropas
0043aHHEOCTh, IPUBOIUMAS BE ,[IpaBab — ,na Gymers KpbBukoe
II MCKYCHOe BOHHCTBO HA S3allileHie OTedecTBA OTH HENOpid-

H. R. Cap. I § 38, crp. 552—558). ¥ Bynaes, kakb BHAUMB, HaMBYaeTCA TeH-
JeHIid IpAMO NPOTHBONONOXEAS abCONIOTH3MY.

OTHOCHTEIBHO KOHKPeTHHIX® 06A3aHHOCTEH CcymepeHa BB ,Selecta® HH-
KaKHXDb yKasaHi# He comepxurcA.

1) Taroe o6ocmoBamie o6gsanHOCTefi MOHADPXA NPEACTABIASTEH BECHMA
yacToe fABIeHie BB Heropiwm moamTHyecko# Mucam. Tar®, MeXEIYy IPOYHMDE,
Ha PeXUriosHEf JOJrb MOHAPXa CIOYXKUTH HHTEpecaM® CBOEro Hapona TOCTO- §§
AHHO YKasHBalb BB CBOHX' Noydeniaxs Boceloa (cp. Hitier op. cit. 96—97;
TapanoBekift op. cit. 597) m Takoe 0GocHOBaRIE ‘06532 HHOCTEH MOHApXa GBLIO
BOCHpHHHTO ¢panmysckofi napiamenrckod gormo#t (cp. Tapamomcki#i op. cit.

227—228, 599 crp.). TouHo Tak®d e O06GOCHOBHBAXEH O00ABAHHOCTH MOHAPXA *
pyccmﬁ DONHTHYECKIk Mmcauteab XVII Bhxa — Opiti anmami%. Cp. Mu-
JI0KOBE op. cit. 127 erp.

2) By Camenroms Ilucamin (cp. npuBonmuMua IIpoxomosryeM® — crTp,
622 — mutaTH [ykasanie pasabaord npuBoxy OTE ceba): Ilcaxoms 71 [1, 2,
3, 4], Ilociamie wr® Pumagmams ra. 13 [4], Ilocnanie [mepBoe] Ilerpa rua.
11 [14]) Hpuraa 16 [12], Hpurea 20 [8], Ilnays leponuma ra. 4 [20], 2-ax xsHEra
gapcetBp Il 2, Tumoe. ra. 2 [2]) comepmarca TOAbKO 0O6IiA yKasaHid Ha
06A32HHOCTD NpABUTEJNA HEINNCh O MONXNAHHEIXD H TBOPHUTH IPABHH CyIB H
pacnpaBy. Kouxpernsamim xe o6sasanuocrelt MoHapxa BBH Cp. IIumcamim nb1s.

g#*
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Texeit* (p. 622, ¢. 1, V. 22) 0AMHEAKOBO ykasHBaerca u Ilydex-
mopgpoms (L. II Cap. XI § XIII) m I'o66comn (Cap. XIII § VIII).
TpeTbd 1 MoCaBIHAS 06ABAHHOCTD yIOMUHEaeMasd [IPOKOIOBHIEM D
— A 9706Hl 6EII0 i BCAKOE JydIlee HacTaBIeHie. .. KaKb BD OJATo-
yecTin, Takh U B YeCTHOMB KHATEIbCTBS (P. 622, 6.1, V. 16)....101-
SREeHD HAPh CMOTPBTH, ITOOH ORLIA HCKY CHIN YIATENH, KAKD TYX0B-
Him, Tax® ¥ TPARIAHCKie BB JOCTATOYHOMD TuCAB (p. 622, ¢. 1,
v. 24), BnoaEd coBmAmeTh ¢b I-0ff W3BH yrasHBaeMHXD IIydeu-
nopgpoms ob6ssaruocrett (L. II Cap. XI § IV); I'o66ch Ty ske
008aHHOCTh (OPMYIUPYyeTd 60abe KOHKEPETHO BL NpHMBHEHIH
Kb Gopp6h cb BpemEaMu ydemiamm (Cap. XII § IX).

Kags BuguME, Beh TpH ,10JMKeHCTBA MOHAPXA, HA3HBAEMELA
'Bb ,,IIpaBrb“, BmoaE®D COBNAjanTh ¢b yKasaHHHMH IIydeH-
a1[01;)(1301\1'.5, M I0TOMY WuMBITCd BCH OCHOBAHIA IIOJATATh,
YTO OHM BaHMCTBOBAHH Yy droro mocxbamarol). IIpm sTom®
I[IpoKODOBUYH OILYCKAeTh OCTAIBHHA O0043aHHOCTH CYBEDEHA,
VRKasHBaeMHe ero o0pasmoM®b ; o00b 5TOMB YMOIYaHIM HE CTOHJIO
6EL YIOMHEEHATH 0C000, ecIM OH Cpens HASHBAEMHXE IlyQeH-
dopoMb U ['o66cOMD 06A3aHHOCTEH HE CONEPIRAIOCH YKasaHId
OTHOCHTEIbHO HeOOXOAMMOCTH 00e3IeYuTh CBOGODY IIOANAH-
'HHXD M HEI08BOJUTETHOCTH, B COOTBBTCTBIN CH BTUMB, H3JIa-
HiS IWIIEHXD 3aKOHOBDB, HENOCPEICTBEHHO HE TPeOYeMHXDB 00-
muMb OIaroMb.

Ipaxrura IleTpoBcKaro BaKOHOIATENBCTBA HACTOJBKO PB3KC
{ PACXOIUIOCH CB BTUMB TpeGoBaHieMB TpexcTaBuTeNell ITKOJIH
| eCTECTBEHHATO IIpaBa, 4TO YIOMHHAHie 0 HeMD OHIO OH PaBHO-
CHIIBHO OCYJKJEHIiI0 Bcelf BHyTpeHHeH nmomuTukry IIpeoGpasosa-
treasd. M Oeodand, b Obam KOTOParo BCEr0 MEHBIIE BXOIMJIC
KPUTUKOBATEH 9Ty IOJMUTHUKY, CUHTAET®H HYMHHMBD IPAMO IIOJ-
UePKHEYTh, UTO ,MOMETH IOCyNapb 3aKOHHO IOBEIDBBAaTH Ha-
POLYy He TOJXBKO BCe, YTO Kb 3HATHOM TOIXbL3B ero mo-
TpeOHO, HO W BCe, YTO €My HU NOHPaBUTCH, TOIBKO O
 Hapoiy HE& BPENHO M Boab Doskielt Be IpPOTUBHO . . . I
{ cloma Tommeskarh Beskie O6pAIH rpastJaHCKie M I[EPKOBHEIE
nepeMBHE OOHYAEBD, yHOTpeéJIeme 0J1aThsd, JOMOBB, CTPOEHIA
YIIHE K IePeMOHIN BB IHPOBAEIAX®, cBaAb0axd M I[IpOUee I

1) Bb coorsbTersin ¢b npusHaHieM® Z0roBopa HOLYHHEHIA OLHOCTOPOH:
HAMDB, Oeofand, 0YeBHIHO, OCHOBEIBAETH OCS3&HHOCTH CYBEpeHA He HA JOTo:
| BopB, xar® llypennopds, 4 HemocpeICTBEHHO HA €CTECTBEHHOMD 3aKOHB.
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npod. (p. 628, ¢. 2, v. 29). Kaxb Buaumbp, [IpoKonoBHIE He
HaXOJHTDH, YTOCH HUBIMNOIHEE KOJMIECTBO BaKOHOBE IIPOTHBO-
phbummo ,HapomEOM mmONB3B* W He BRKINYAETH BDH IOHATIE
,001aro 6mara“ cBoGOAH MOLNAHHEXS. :

OrMbueHHOe HaMH pacXOskieHie Memmy o puniaNbEEMD
nybxuuycroM® IleTpoBcKaro BpeMeHH H ero  eBPONEHCEAMI
o0pasIaMyl Upe3BHYAHHO XapakTepeo. BbIip ¥ TOTH MHHI-
MYMB  CBOOOIH HOINAHHHXD, KOTOPHI Tpe6oBamm I'066c¢h H
Hydeumopdd, sBIAETCS YHCTO NPUSPAIEHMD; JOCTATOTHO
CCHUIKH Ha BHCIIS coo0paskeHis, ,obinee 6aaro®, 9To6H ompas-
JaTb caMES Boumiwinig eda HapymemHia. Opmaxo [IporomoBmuy
I 9TOr0 mokasamoch MHOro. OHB BOSBeN® IONpaHie M Hapy-
TTeHie IpamJaHCKOl ¢BoGOAH BEH NPHHINNDG, NOHAL IaJbIOe
camoro I'o66ca. M, ronewgHo, IIpoKONOBHYE, KAKD TOOBKO UTO
ye OHIIO IMOMYEPKHYTO, ZOIMATHBHPOBAID JHINE (HAKTHIECKOS
IION0JKEHIe Belelt: roBopa 0 Bpemeru Ilerpa Bemmraro, u my-
MaTh HE NPUXOIUTCS O BO3MOMHOCTH IPHU3HAHIA TOorza BB Poc-
Cix X0TA OH MUHUMAJNBHON CTENeRH JUYHOI ¢BOGONH, HACTOILKO

BCA peopManiorras mbaremprocTs IlpeobpasoBarens OBLIA IIO- |

CTPOEHA Ha CIIIOIIHOME €8 OTPHIAHIMN.

Pasnbas I-ofl.

Mpasa monapxa.

Hid ocylecTBIeRIA CBOMXD OOIMHPHHYB 3372Yb MOHADX'D
a0COMIOTHATO I'0CYZapcTBa Hanbiusercs Ge3TPaHHYHHIMH IIOIHO-
MOUIAMH. BB ero pyxaxbs coCpef0TOYMBAETCA BB CHIY A0TO-
Bopa BCA TIONHOTA BEPXOBHON BIACTH, CO CBOMCTBAMH KOTOpPOM
no y4eriaMms I'yro I'ponia, T'o66ca um Ilygernopda, MEH yoxe
IIO3HAKOMHIMUCH. [JOCKOJIbKY BepXoBHasA BJIACTH BB STHXDH yUe-
HiAXH HENOCPeICTBEHHO OPUNUCHBAJIACH MOHAPXY, M STOTH IT0-
CIbaHili BHOTYUDAJID BB POAM €4 EIMHCTBEHHATO CYOBHEKTa,
QYHRIIX TOCYNapCTBEHHOH BIACTH ITBIHKOMD OTOMIECTBISILCH

Bt

¢Chb MpaBaM® MoHapxa. llyTeM®d [IOTOBOpa MOHADPXB MOXY-

qaab cOOCTBEeHHOEG, HE3aBUCHMOE OTH TOCYyLapcTBa
OIpaBO Ha BIACTH, ¥, Bb COOTBBTCTBIM ¢b HTUMD, OTIBILHHS
e (PYHRIIM KOHCTPYHPOBANNCH KAKB €ro CHEIiaJbHHSA IpaBa.

IlpmsraBaa 3a MOHAPXOMD COGCTBEHHOE NPABO HA BIACTD,
IIpeJCTABUTENN IIKOJH ECTEeCTBEHHATO IIPABA CTABILIN U 06CY&-
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JAJ7 BOIPOCH 00 YIPABOMOUEHHEOCTI MOHAPXa PACIIOPAK AT CA
sTo#t Baactbo. M ecau I'yro I'ponmitt m Ilydermopds (a Taxsme
Bynnmeit) mpuxofarp Kb OTPUIAHID 5TOTO IpaBa M BOOOINE BE
ATOM®B BOMpoch CTaHOBATCA HA TOURY 3pBHIA BecbMa OXUBKYD
Kb COBDEMEHHOM, TO JUIIb IPH TOMOIY KOHCTPYKIIM IIOJOIKE-
His MOHapXxa HeDarpuMOHIaJIbHATO IO0CyJapcTBa, KaKb ,y3Y-
$pykTyapis®, a He ,co0CTBEHHHKA® BIACTH, T. €. UpHOBrad Kb
aHAJOTIAMB H3DB TACTHATO IpaBa. ['00606cH ke ce CBOei He-
YMOJEMOY JIOTHISCKON IIOCHABAOBATENBHOCTHRI0 IPAMO YTBEP-
SIAETH 33 MOHAPXOMDB IIPAaBO OTUYRIATH BJACTE.

TaguMb 00pasoMD IPELCTABUTENM aA0COINTUCTCKATO HA-
IIpaBJIEHIA IIKOJH €CTECTBEHHAI0 IIPaBa OKa3alnCh HECH0CO00-
HEIME [aTh IPABUJIBHYN WOPHAAYECKY (HOPMYIMPOBKY Kpae-
gyI‘OJIbHOﬁ 0COGEHHOCTH HOBAr0 IOCYIapeTBa 1O CpPaBHEHID CF
‘PeoaTbEEMD | HEOTIYHRIAEMOCTH BEPXOBHOM BIACTH.

B® wacrmocr:, g9ro Racaerca ydeHia I'yro I'pomia mo
BTOMY BOLIPOCY; TO OEB MCXOAUTH, KAKB MH TOJBKO UTO OTMB-
THJIM, UpYU ero phimeHiw M3% OpencTaBieHid O PasiIudil cIoCo-
GoBD 06JaTaHid BEPXOBHOM BIACTHIO; CBOW KOHCTPYRIII IIOJO-
JReHia cyBepeHa, Kakb dYacTHAro cyOBeKTa CyBepeHUTeTa, Ha
PAOY CB OOLIUMB —I0CYIaPCTBOMD (HAPOAOME), OHB IPUMBHAETT
JUOTh Kb MOHAPXY-y3yPPYKIyapio, & HE COOCTBEHHUKY BIaCTI
(L. I Cap. IIT § VIL. 1; op. Bume 40 crp.).

Korga MoHapxis ycraHosiIeHa CBOOOAHEMD COTJIacieMb Ha-
poaa, yaurs I'ponist, ,,coOCTBEHEREOME“ BIACTH 0CTAETCA HAPOLL,
MOHAPX'® k€ mpio6pbraers HA Hee JUITD NPABO IOIB30BIALBHIA
(L. II Cap. VI § III; L. I Cap. III § XI. 1; cp. BuIme 52 cTp.).
IlopTOMy B® TaKWXbB TI'OCyHAapCTBAXb MOHADXE® He BB npant
OTYUysRIATH CBOK BaacTb. ,In regnis quae populi voluntate
“delata sunt . . ., roBopurs I'pomiit, non esse praesumendum
ut alienatio imperii sui Regi permitteretur (L. I Cap. III
§XIIL 1; L. I Cap. IV § X; L. II Cap. VI §III). HesaroHHC
Tame OTIYMEIeHIC I'OCYZapCTBEHHHXD HMYIIECTBH, HABHAYCH-
HHXD Ha yIOOBIeTBOpeHie mOTpefHOCTel MOHapXa, TAKb KaKb I
TYTh MOBAPX® uMBers jgumb npasa noxbsoBaanbmis (L. I
Cap. VI § XD. | .

CoBepIIeEHO0 MHHMD TPENCTABIIETCS TOXOMKEHie MOHAPXA,
upio6pbrmaro BIACTh COPABENINBOM BONHOM HIM IPYTHME
YACTHHMD CI0cO00MB mpioSpbremia. OH® sABIfeTca COGCTBEH:
HHUKOMB BEPXOBHOHU BaacTH (Braxberb eit jure pleno proprieta-
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tis); BB COOTBBTCTBIM ¢Bb 9TUMB, €My IPHHAIJIEKHTDH IIOJHOE
IIPABO PACIOPSIFRATHCS DTOM BIACTHI) KARB €My YILOOHO, TAKE
KaKb ,sicut autem res aliae ita et imperia alienari possunt
ab eo cujus in dominio vere sunt* (L. II Cap. VI § III).
['066¢B, BB oranuie ore I'pomis, npUNHCHBAETE BePXOBHY K
BJACTH Beerza u 0es3pa3tbibHO CYBEpDeHHOMY Opramy. XoTs
rOCyZIapecTBO [JJg HEro ecTh ysake HOPHIMYecKoe JHIT0, OHO
CYIIECTBYeTH, OJHAKO, TOJIHKO Yepesb IOCPeNCTBO IIpPeNCTARJIA-
0INAro ero opraga M BOSHUKAETH JHOIL ¢b MOMeHTa IpioOph-
TeHIA BTUMD HOCIBIHMME CYBEDEHHHX® IPABE, OTIYHRIAEMHIE
BH €ro II0JNb3Y HUAMBUAAMU. He MoHapxXb I[0Jy9aeTh CBOU
IIpaBa OT'b TOCYNapcTBa, &, HANPOTUBB, ATO MocabaHee KOHCTH-
TYEpyercs OgarolJapd NpaBaM® MOHAPXAa W IpPEKpallaerh CBOE
cyumecrsoBaHie INpH ornaZeminm cysepeHa (Cap. VII § XVIII).
O6nanas COBEPIIEHHO HE3ABMCHUMEMU H CAMOCTOSTEIHHE MY
OpaBaM{ BJIACTH, CyBepeHB, coruacHo I'o60cy, MOMKET®: pacro-
pAKaATHCA HMH IO cBoeMy ycMmoTpbHID. ,Monarcha potest, roso-
purs I'066¢H, summum imperium civitatis testamento dis-
ponere; vel donare, vel vendere ... cuicunque ergo
is summum imperium tradiderit, sive dono, sive pretio, jure
traditur® (Cap. IX § XII, § XIII). Ilpaso oTuyskIeHid BEpXOB-
HOH BJACTH, TAKUMD 00pasdoMB, OMAHAKOBO IPHHAMLICHKATD, KAKE
NaTpUMOBHIQIBHEOMY MOHAPXY, T4Kb U YCTAHOBJIEEHOMY IIO JIOI'0O-
BOpy. Toabko BB H36MpATEIBHON MOHAPXiM rocynapb He UMEETs
TAKOr'0 NPaBa; HO BH STOMD cJydah MCTHHHHMD CyBEpEHOMD —
COOCTBeHEUKOME BEPXOBHOIl BJACTH — SABIAETCS HE MOHADXD,
a Hapon®, Kakb usBberHHY opramd (Cap. VII § XVI). Kars
BUAUMS, ['066ch GescrpamrHo mIeT®s HaBCTPBUY BHBOAAMB, Ha-
XOIAIIUMCH BD pB3KOMDB NpoTHUBOPBUiX ¢BH OCHOBHHIMH IIPHH-
oUIaMy HOBAro rocyJapersa. |
Taxo#t pbmumoctz wBTE y Ilydernoppa; ycmarpusas
H0oZoGHO CcBOEMY 00pasny enUHCTBEHHAr'0 CYOBEKTa CYBEDEHH-
TETA4 BH BEPXOBHOMD Opramb, OHB CMAIYaeTh BHTEKAMWIA OT-
cofa carblIcTBiA mpu moMomy KoHCTpyENinm I'pomis. Momapxwy,
YCTaHOBJEHHHE CBOOOIHHMYD COrNIAcieMB NONTAMHHXD, IPH3HA-
I0TCA BB €ro YUeHIM TOJIBKO Y3y(PPYKTyapiaMu BIacTi H
1paBa OTYyRIATH ee He HMBOTH; ONHAKO BTO IIPaBO MNPH-
IICHBAEeTCsI MOHAPXaM’b cOGCTBEHHMEAM®D. ,(Quidam . . . reges
dicuntur“, rosopurs OHL: regnum suum habere in patri-
monio, ita ut illud pro lubitu dividere, alienare, transferre
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possint in quem cunque voluerint . . . Reliqui autem reges
qui ultro a populo sunt adsciti, et81 summo jure exerceant
regnum tamen pro lubitu dividere, alienare aut transferre
nequeunt . . eoque a quibusdam certo respecto cum usu-
fructuariis comparantur® (L. II Cap. IX, § VIL; L. II Cap. X
§ VI, § VIIhH Y.

| Beodar® IIporomoBHYL HE opeonorbiasb, KOHEYHO, OIII-
6OK® CBOUXD 3aIaJHO-€BPONEHCKNXD 00pasnoBb; BD €ro yie-
min (cp. BHIIE 15—17 C€TP.) MOHAPXD® BHCTYIaeTh KaKb eIHH-
CTBEHHHI CyOHeRTH CyBepeHHTeTa, 00IalJaloimil CaMOCTOATEND:
HEIMI, He3aBHCHMHMH IPaBaMu BIacTH, X ,lIpaBma“ npusHaer:
88, HEMB [PaBO DACHOPAMKATBCS DTOM BIACTHI0 IO CBOEMY
yemorpbain. OTabapHES IIpaBa MOH2PXA, yRaBHBaeMHH BT
5TOMB TpakraTh, TPeNCTABIATD c000H, KAKD HAMU OELIO IIOKA-
32HO, JACTHBE CIYYAH TAKOTO OTYyskIeHid?).

Bt 1mbrax® BHSCHEHIS COOTHOINEHIS BB 9HTOMD BOIIpOG’f
MeskIy ydeHieMB IIpoxomoBmYa U €ro HMCTOYHHKAMH COCIIOCTA-
BUMD KaikJoe U3% yOOMAHYTHXE I[[poromoBmyeM® ,IPaBH“ Bt
oTbapEOCTH ¢b coorBhreTBeEHHME YkasaHiAMHE ['pomis, I'o66cs
u I[Iydgernopga. :

Uro xacaeTcss IepBaro ¥sh HABHBAEMHXD ©OeopaHOME
,IPaBb® — IpaBa MOHAPXA Ha OTpedeHie 0TH Mpecronaa, To cirb-
IyeTh IIPeBAPHTEIBHO OTMBTUTD, 9TO Ch TOMKM 3P'bHisS COBpEMEH:-
HOIl OHO HEKAKOTO OTHOMIEHIA Kb BOIPOCY 00b OTUysHIeHiN Bep-
XOBHO BaacTu He uMbBeTb. HKCam MOHADPXY HE IPUHAMIESKUTE
HIIKAKIXD CAMOCTOATENBHEXD, HE34BUCHUMHXDE OTH I'0CYNApPCTBE
OpaBb Ha BIACTh, €CIX OHB TOJIBKO OPTraH® IOCyIapcrBa, TC
FACHO, YTO, OTPEKadACh OTH IPECTOda, OHD OTHIOAb HE OTKA3H-
BaeTCsS OTH IPABH BIACTH, & JUMB OTH CBOET'O MPaBa,
Kakb YacTHAr o JHIla, Ha IpusHamie opranoM®d (auf Organ-
stellung). Om® pbiicTByeT® HOpm 5TOMB He KAKD OpraHsb, @
RaKD YACTHOe JUI0; TAKUMD 00pasoMd NOPH OTPEYeHIM OTE

1) Ha roit e nossB, yro I'pouit m Ilydennopds, crouTs BB OCMmEME
u Bynne#i. YcramaBimBas BHaXb c000M MOHApXa, HApom®, YYHTH OHB, HIE
mepenaerTs OyoylneMy NpPaBHTENIO I PABO OTYYXKITATH BIACTDH HJIH. I
COXPaHAETH BTO HPaBO 3a coboil. IloHATie rocymaperBa KaKb IOPHANIECKATC
anna Bynneo dymmo. (Ex. jur. nat. de test. imp. spec. C. I, H. R. Cap. I
§ 26, crp. 537, § 23 cTp. 527).

2) Kpoms mepraro ms® HA3HIBAGMEIXH HPABL; OHO HAMH GRIIO AHAIMN-
BUPOBAHO BB NpPeNHAYIeMb pasxbib.
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IPecToNa EXKAKOTO OTIYKIEHIT BIACTH He IPOHCXoxuTh ). Oue.
BILJHO OHAKO, YTO €CJU UPH3HABATL 34 MOHADPXOMD HE3aBHCUMOE
coGCTBEHHOE TIPAaBO Ha BIACTh, TO OTPEeYEHie OTH NPECTOJa, OT-
Ka3®b OTb 9TUX'B OPABD NOIKEHD PA3CMATPUBATHCS KAKD IaCTHHI]
BUIDb OTYY/RIEHIS; TaKb HA ABIO U CMOTPUTH [IPOKOTIOBHY®D,
CCHIIASACh HA BTO OPaBO BB AO0KA3ATEABCTRO YIPABOMOIEHHOCTH
MOHApXa PaCUOPAKATHECA IIPECTONOMD IIyTeMB 3aBBINaHISA.

I'poni#t, Gmarogapa cBoeM KOHCTDYKIIH NOJOMEHiS He-
DATPUMOHIANHPHATO MOHADX2, KAKD y3Y(DPYRTyapis, mOXydaeT:
BO3MOMKHOCTE H30OBrEYT:E YUOMAHYTATO NOHHMAHIA HMHCTHTYTS
OTpeYeHisT 0TH InpecTona. He OTHOCH, 0YEBUAHO, NOCHBIHALC
KB OTYY:IEHI0 BIacTH (BD NpUMbBHEHIm Kb MOHADXY y3Y¥-
$pyETyapin), oES 3aMmbuaers: ,Questio... est... an abdicari
possit regnum, aut jus succedendi. Et quin pro se quisque
abdicari posset non est dubium® (L. II Cap. VII § XXVI).

sz T'o66ca, KOEETHO, OTPEUEHIe OTH NPeCTOoJa eCTh YACTHEH
caydail oTUysIeHIA COOCTBEHHHXD NpaBDh Monapxa. Ilepeunciss
yCJIOBiA, OPH KOTOPHXS® UOANAHHHE 0CBOOOMRIAITCS OTH CBOHUX
00A3aBHOCTEH, OHD TOBOpUTH: ,Primo autem id fit abdi-
catione, id est si quis jus imperii non in alium trans-
fert, sed abjicit sive derelinquit: nam quod abjicitur,
in medium aeque omnibus rapiendum, projicitur®. (Cap. VII
§ XVIID. ,

Hypesnopds?) (no xpaitmeit Mbph 8w ,De officio hominis
et civis“) Bolpoca 00Bb 0TpedYeHiw OTDL IIPecToda BOOOULE He 3a-
TPAruBaeTDh; ONHAKO, HYSKHO OYyMaTh, 4TO OHB PasAbial® BB
HTOMB Bollpoch Touky spbmia I'pomis?).

Bropoe usb HasHBaeMHXB IIpoKOIIOBHYEMD ,IPaBB® MO-
HapXa — [paBo HA3HAUAThH ce(b compaBuTeass — HECOMHBHHO
[IpeACTaBIAAETh CO00M JACTHHHM ciydail OTIysEAeHiA BepPXOBHOI

1) Cp. Hans v. Frisch. Der Thronverzicht, Tiibingen 1906 cTp.
63—64, 73—77. Jellinek op. cit. 548 crp. ‘ '

2) To xe cabayers ckasars mpo Dynnes.

3) SaMBTHMB, BOpoYeMb, 4TO Ha ocHOBaHIim xomuIenuwin [ydemaopda,
NpH3HABABINATO HOrOBOP® NOANYHHEHIA X BYCTODPOHHHME OTKPBIBAJACEH
BOSMOMKHOCTD OTPHIIATE 8 MOHAPXOMB IPABO HA OTpedeHie OTH IPecToa; 3TOTH
BHBOAG cxbaranm nucarenm XVII pbra Kliiber m Hiberlin (ep. v. Frisch
op. cit. 52 m 53). B 8TOMB OTHOMEHIH 4YpesBEIYAiHO HHTEpecHO. 4To Ilpo-
KOHOBHYbG, RAKD GBI IPENBHIS BO3MOKHOCTH TAKHXD IOCTPOERiH, 0CHOBHBAETD
NpaBO MOHapxa Ha OTpeYeHie HA OJHOCTOPOHHEOM® XapakTepb
mororopa. (Cp. Bmme crp. 713 p. 629, ¢. 1, v. 9).



90

BIACTH. Ero MOSRHO IOPUIAYECKH KOHCTPYHPOBAaTh KaKb Ya-
CTIYHOE OTpedeHie OTH Ipecrola Cb COXpaHEHIEMDB 83 cOOOU
ABKOTOPHXD IpaBb. (CoBepmIeHHO scHo, wro I'pomiit, IIydes-
qoppr u Byznne#f mpmsEamm OHl Taxoe IpaBo JHIIB 33 MO-
HAPXOMD IIATPEMOHIAIBHATO TOCYNApPCTBA, HO He 33 MOEADPXOMDB
BaKOHHEHMB. 4T0 KRe Racaercsa ['od0ca, To U4 0HB BB NAHHOMD
Bonpoch, HecMOTpS Ha NPH3HAHIE CBOCOAE PACHOPAKEHIS Bep-
XOBHOI BIAacTHH, HE MOI'B OH COTJIACHTHCA Cb OeodamHoMb.
Bbap BepxoBHAs BIacTh I0 I'086cy aGconoTHO Hexbauma u
nokHe OHTH IBIMKOMDB COCPENOTOYeHA BB ONHOMB Oprafb
(cp. BELIIE CTP. 43, 52); U, BB GOOTBBTCTBIN ¢b TBMB . ,monarcha
retento jure imperii non intelligitur ullo promisso transtulisse
jus in media ad imperium necessaria“ (Cap. VII § XVII; cp.
e crp. 53). He cmacaers [IpoxomoBHda 0TH IPOTHBOPHUIA
c¢h ['o66coMP W yKasaHie Ha MpaBo MOHADPXA HHUBJIAIaTH CBOErO
COIIPABHTENS ; ONHO U3D IBYXD . MIH CONPABHUTENb TOJNBKO NOJI-
HOCTHOE JHUIT0, HO TOTZa OTHAaZaeTh OCHOBHBaWIasICd Ha YIIO-
MSHYTOMT IpaBh apryMeHTanis OeogaHa BL IOIb3Y 3aKOHHOCTII
3aB’BLIATEIbHATO PACIOPAMEHIA IPECTOIOMD, WIH ke BEPXOBHAA
BIACTH pasybieHa MERIY MOHADXOMD U €T0 CONPaBUTeIeMb.

HakoHens, Kakds MH BAIBIH (cp. BHIIe cTp. 17), ,IIpaBna“
NpU3HAETDH 38 MOHADPXOMB OpaBO IBIHTH CBOE TOCYZADPCTBO Ha
QACTH ¥ 10 9aCTAMD OTIAaBATh BO Baaxbrie rbramb. XoTa yrasa-
Hie Ha 8TO IIPaBO IPUBOJUTCS CPeLNU MCTOPUUECKUX'D NPIMBPOBE,
i1 IIpoxonoBHYS CYUTAETD TaKoe LAPOOJIeHie KpalHe BpPETHHIMb
Ansa 6Jara rocynapersa, OHb ThMb He MeHBe 3B MCTOPHYECKArO
aKrTa TAKUXD PasiBblIoBDL yMO3aKIOUaETh 00h UXb IpPaBoMBp-
HOCTH (TOYHO Takb ke BHBOIMTCA M IPABO MOHADXA HABHAUATH
M HU3JAraTh COUPABUTENH) M CCHIAETCS HA COOTBBTCTBEHHOE
»IIPaBO“ MOHApPXa BB NOKA3ATEIHCTBO YIIPABOMOYEHHOCTH BTOrO
nocabauaro sapbuiarek npecroxs. (DeodaHDd NpHHEMAETSs, BOPO-
4eMb, KAKD HBYTO 09eBHIHOE, 9TO BB HACTOSINEE BpeMdA IIpe-
eMCTBO COBEPINAETCA COTIACHO NPUHNMIY enuHOHacwbmia). He-
9er0 u ToBopurh, 4ro [pomit m Ilydermopds nNpusHALTE
YOOMSHYTO® MOpPaBO TOJBKO 332 MOHAPXOMB NATPHMOHIAIBHAIC
rocymapcrea, HO HE 38 MOHAPXOMD y3yPpyKTyapiem®, yCTaHOB-
JeHEHMDE CBOOOXHHMD coruaciems mapoma (L. IT Cap. VII '§

L

XL, § XIV — T'pomint!); Iydernopds — L. II Cap. X § VI,

1) 3aMBTEMB, 9T0 Bb yueHim 'pomid mo mammoMmy Bompocy oGHAPYRKH-
BaeTCA KOPEHHOe NPOTHBOPBYie; OCHOBEIBAACH HA NEPBOHAYAJBHOME 00INEcT-
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§IX, L. II Cap. IX § VII1). Uro se racaercst ['o66ca, TO OHD,
HeCMOTpA Ha - [OpHU3HAHIe 34 MOHAPXOMD IIpPaBa OTIYHIATH
BJIACTh, PBIIUTEIBHO OTBEPraeTdh BO3SMOMHOCTE APoOJeHIA Iocy-
JapcTBa Ha YAacTH M OTCTaWBaeTh IPUHOUND €JNHHOHA-
caAbnim, ccHIasch Ha HepasABIbLHOCTH BEPXOBHON BIIACTH 2).
(Cap. IX § XVID).

Bb pesymbrart mpomsBeleHHEAr0O HAMH TONBKO UTO CO-
IIOCTaBIEHIA CTAHOBHTCS COBEDPIIEHHO OYEBUIHHMDB, YTO IIPaBa,

OpUIHCHBaeMHSA llporonoBuIeMs ,HACTBIHOMY® caMomep:xaB- -

BHOMY MoEHapxy, I'ponint m [Iypennopds, a tTarme Byaaeit, npu-
3HAJIH OH TOJBKO 3a NaTPHMOHIANbHEHMEB BA&IbTedeMb, a He
34 CYBEPEHOMD 3aKkoHHOI Momapxim. (,lIpasab®, kKak®s MH
BHaeMb COOTBBTCTBEHHOE TIOJApasmbieHie OCTANOCh COBEPINEHHO
gymIEMb.) dro OeodaEd YHOMHEAETH 00D STHXH I[IPABAXD
He moxb Buigaiems ['066ca SBCTBYET® H8H TOTO O06CTOSTEIE-
cTBa, 4TO in concreto oHH PB3KO pacxoidTes ¢b YRA3AHIAMU
BEIHMKATO QHIVIIMCKAro aGCOJTIOTHCTA.

" AraKp, uAeoq0rh PyCCKAaTo caMonep:aBid He BOCHPHHAID

BB yUEHIAXD CBOMXD eBPOmEHCKAXD 00pasioBh — Lpomid =

IIydpernopda %), BecbMa CYIECTBEHHHXD I KOHCTPYRIIM I'OCy-
JapCTBEHHAr0 CTPOS 9IeMeHTOBBL. M 5T0O He 3aMENIHJI0 CKa-
3aThCd BB apTyMeHTalin asropa ,lIpaBae“ BB Im0IL3Y 3aBb-
IIIATEIbHATO MOPSANKA IIPEEeMCTBa ; OHD Pa3CcMaTPHBAeTh 3aBBINAa-

BeHHOMDB HOTOBOPB, OHP OPEXOAHUTE Kb BEIBOLY, 4TO NpH OTYYXIEHIH JacTH
TEPPHTOPiN rocynapcrsa Heo0XOINEMO corjacie HaceJdenia aTof dYacrTH, ,nam
qui in civitatem coeunt societatem quandam contrahunt perpetuum et im-
mortalem“ (L. II Cap. VI § IV), onnaxo taxkas TouKa 3pbHia He MBmaers
eMy HpU3HATH 33 DATPHMORIAJIBHHMT BIACTHTENEMD UpPaBO APOOHTH rocynap-
cTBO Ha vactu myreMsb sasbmanis (L. II Cap. VII, § XIII).

1) Ha ry xe TouRy 3pBEiA, YTO M yHNOMAHYTEE aBTOPH, elle ¢b G0Jb-
el  onpenbieHHOCTED cTaHOBHTCS Bynne#. J[pobmenie rocymapcrsa Ha
4acTH NpOoTHBOPEYHTE ob6memy Oaary, a MOTOMY CyBepeRd He HaXBIeH®s co-
OTBBTCTBeHHEIMD npaBoMB. (Ex. iur. nat. de suce. primog. § 23 u § 24, c1p.
173—1176). |

2) Heapss He =aMBTHTE, 4TO TaKad apTyMeHTAlIA JOKa3aTeIbHA JHIIB Bh
cayda’d npenmoJoxeHid, 4ToO MeWAy HACHBIHHKAMH pasibieHbl OTABALHH A
T paBa BIACTH, TO ©CTh, UTO FOCYLAPCTBO OCTAJOCh €JHHEIMG, a He HA Ciyyal
pasmbia caMoro rocyxapcersa, H, cabaoBaTeldsHO, 00pa30BaHiA HBCKOIBKHXE

EXE

HOBHIX'B; 9TOH BO3MOXkHOCTH ['006CH, HeXonA WD COBPEeMeHHLEIX'E €My aHr--

JiHCRUXD NOPAIKOBD, OYeBHAHO BOOGmE He IpenyCMATPHBAGTD.
3) BuTh Mokers He OGe3h KOCBeHHAr0 Bhaisnia BosspbHilt Dynnes (cp.
ckasagpHOe Ha cTp. 56—57 nprvby. 3-we).



TeJIbHOE PACIOPAMKEHIE IIPecToJOMD BB BHAUMTEJIbHON MbBpb,
KaKb YaCTHHHY BHIB OTUYMHIEHIS BEPXOBHOM BIACTH, YTO JIOTH-
YeCKH BHTERACTH H3DL IPEACTaBJIEHIA 0 COOCTBEHHHXTD, Hesa-
BICHMHXB 0TH FOCYIapeTBa NpaBaxps MoHapXa. DBoobmie cosep-
IMeHHO 04YEeBHIHO, 9TO OTH TOU0 HMII APYTOro IOHHMAHIA IT0JI0-
HREHIS MOHAPXA BB rocynapcrTsh IrhIHKOMD 3aBHCHTH COOTBBT-
CTBEHHAA KOHCTPYKILA MHCTUTYTA IIPEeMCTBA. |

K® pas6opy sTux® KOHCTPYKNiil MH ¥ o6paTuMcsa Bb Cab-
AyoIIeM® pasabiab.

Paa,u;'hm; ITI-it1.
MpecToaoHacabaie.

I'yro Ipoui#t, B> cBoeM® YUeHIH 0 OpecTOIOHACKBIin
IPOBOJUTE pBsKoe pasiaudgie MemIy MOHAPXIAME BAROHHEIMU II
NIaTPpUMOHIAIBHEIMI.

B narpuMoHiaIbHEXD TOCYIapPCTBAXD IPeeMCTRO IPeCTOLa
BIOJHDB camBaercd ¢b YaCTHHMB HacabroBamieMb. MoOHRapXY-
COGCTBEHHUKY, Kakh eIOHHCTBEHHOMY CyOBEKTY CYBEDEHHTETA,
OPHHAINEKATS IPaBO PACHOPIEKATHCS BIACTHIO II0 CBOEMY yCMO-
TpbHilo, BH TOMD wmerb m 3aBBuratTh Bracts (L. I. Cap. III
§ XIII; L. II Cap. VI § XIV), raxb IbBIAKOMDB, Takd H II0
qactamM® (L. IL Cap. VII § X1II). Bw® coorebrerBiz ¢b ThHMB,
IATPUMOHIAIBHHY MOHApPXH BB HpaBb JumAarh CBOUXD HbBTeil
HacIBICTBa; BB 9TOMB caydah IbiiciByoTd TH sKe IpaBuia,
aro # BB vacTHOMD TpaBh (L. II Cap. VII § XXV). Ecan
rocyIapcTBo, Bb OTCTYILIeHie OTH HOPDMD YACTHATO IIpaBa, He
MOMeTH CHThL pasgbieHo, B IyTeM® sapbuiamis miw ompexmb-
JeHHAT'0 B4KOHA Ee YCTAHOBIEHO, KTO MOJMEEHD HAcABIOBATH
(nec cui cedere debeat expressum sit), mpecroars moxygaers
crapiiee JuTS BiaacTTensd 0esd pasnuuig moma (L. II Cap. VII
§ XIII). , : |

CoBepHIEHHO WHOH NOPANORE NPeeMCTBa ABHCTBYeTH B
MOHAPXifAX® YCTaHOBIEHHHXD BOJE Hapona; 3IBCh MOHAPXD
ABIAETCA TOJbKO y3y(PpyETapieM® BIACTH, COGCTBEHHUKOMD es
0CTAeTCSH HAPOAB — TOCYLAPCTBO, U €T0 IEePBOHAYANBHAA BOJA
omperbusers mopanokd mpeemersa. (L. II Cap. VII § XV;
L. I Cap. IIT § XIII.) IIpm mcTOMKOBAHIM BTOH ‘BOXM, TOBOPHTE
I'pomiti, caboyers mpexmomarars, 9To HapoAb JKEJAID TOr'0, 4TO
Ing Hero sABmstercs HanboaBe noxesnumb. (L. IT Cap. VII. § XIV.
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PyrosomerBydch stumb  kpmTepiems, I'ponilt yoTaEaBINBAETD
HMSRECIBIYIOUia MoMokeHid, HOPMUPYONT IPEEMETBO TIPecTOo.Ia
BDP MOHADXIAXD yHKasaHHAro THOA: 1) I'ocymapcTBo He MOIKETE
OHTH pasiybaeno; npm npeeMcTsb ABHCTBYeTs NIPHANUNG €I-
HOHacnbxis (ibid). 2) Heo6xommmo, GTOGH IIpeeMCTBO COBep-
IIaI0Ck BB HpeAbraxd HHCXOJAAINATO IIOTOMCTBA HEPBAr0 Mo-
Hapxa:@ ,ea enim familia ob nobilitatem electa censetur, eaque
finita regnum redire ad populum® (L. II Cap. VII § XV).
8) IlpaBo Ba HacabrOBaHie NONKHO NPHHANIERATH JHIID 2KOH-
HEMB 1braM® (L. II Cap. VII § XVI). 4) Bp onuHaroBHYE
CTeIIeBAXD POACTBA IPENNOYTEHIe NOJHHO OTAABATHCA MYHKCKOMY
I0Xy, KaKk® Goabe criocOGHOMY Kb NPaBHTENbCTBEHHON IBATesh-
Hoctr (L. II Cap. VII § XVII). 5) B® paBEHXB CTENeHAXT
POLCTRBA H CPEOH ONHOI'0 M TOT0 e [0Ja NPEeUMYINECTBO OT-
maerca crapimemy, ,quod is judicio aut perfectior jam esse, aut
prius futurus creditur (L. II Cap. VII § XVIIL 1).

Ha pamy c® cmcremolt Maiopara, xoTopyio I'pomiit Ipemmo-
Jaraers OOHKHOBEHHO nbiicTByIOIell, OHD YUOMHHAET®H M O CHU-
creMb HacabnoBaHIA 110 CTAPMIMHCTBY JHHIM, IPH 9eMD Pa3IIU-
9aeTh BB HEH [Ba BUJAA: CACTEMY KACTHILCKYWH, HIM ,KOTHATH-
9eCKY“, M CHCTEMY CAIMYeCKyl (OH® Ha3HBAETH ee (ppaHmys-
CKOH), man ,arsarngeckyno®. (L. IT Cap. VII § XXII n XXIIL)

B®b MoHapXifx®, yCTAHOBJIEHHEHXDB CBOGOIMHHEME COINIACieMb
Hapoza, HEIOUYCTHMO PACIOpAMKeHie IIPECTONOMD IIyTeMD 3aBb-
IIaHig . OTeI'h He BB IpaBb JaumIarh CBOEr0 CHHA IIPECTOJA ;
U IpHU BTOMB 0€3pasinyHo, IBUCTBYeTH JNH cHcTeMa Maiopara
Wy JUHealbHad . ,quia populus viam quidem elegit heredi-
tariam, sed hereditariam ab intestato. Multo minus procedat
exheridatio in lineali successione, ubinulla imitatione
hereditatis ex dono populi regnum pervenit ad
singulos praescripto ordine® (L. II Cap. VII § XXV.
Cp. maxere L. I Cap. III § XIII). IIpmsraBas sapbBIIaTEIbHOE
npeeMcTBO HelbuaecooOpasHsMb, I'poniit, B: corsacizm ¢b Ipu-
HATHMD UMD BB DPYKOBOICIBO NPABMIOMD AJIS HCTOJKOBAHISA
[IEPBOHAYAIHHON HAPOJHOM BOJNH, HE NpPeANoJaraeTd O9eBHIIHO
BOBMOMHEIMD, 9TOOH coepskarie »Tol mociabIHell CBEJIOCH Kb
VCTAHOBIEHIKN TAKOTO NPEEMCTBA; 1109TOMY BB €ro IIasaxh Bsa-
BBIIATENBbHOE PACTIOPAMKEHIe IPECTONOMD BCET 14
eCTh YACTEHY BHAD OTYYIRAEeHIA BIacTH.

BE ciyuah BOSHHKHOBeHiS COMABHIN M memopasyMBHIN o
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II0BOJY IIpaBb Ha IPEcTox®, I'poIilt saTpyAHSeTCs Ha3BATh KOM-
IIeTEETHALO CYAbID BB JABHOME Bompoch: ,Iudicium proprie
dictu de successione nec regis esse, nec populi® (L. II Cap.
VII § XXVID). Ogmaro, npereEnerTH ,recte et pie facient®,
ecai o0pardrcd Kb aBTODHUTETY TpeTeHGRMXtB cyneil, a Bb
cIydJasxb, xorga [ pbmenia Bompoca uMberp sHaYeHIe
nepBOHAYANbHAS HAPOAHAS BOJA, 3aUpPOCATH HHHDB CYIIECTBY-
ouri#t mapoas (ibid). '

Yuenie ITydhermopda o mpecromoHackbain IpencraBIsAeTD
BEH 06GUIeMD H IIBIOMB IIONHYK AHAJOTIH C¢b COOTBBTCTBEHHOM
reopiett 'poris. B® marpuMoRiagbHOM®D rOCYLapcTBB mpecTosoHa-
crbzie Bmoans cauBaercs ¢b HacabroBaHieME YaCTHHME. ,Reges,
gui regnum suum habent in patrimonio®, roBopuT® 0HB: ,pro
lubitu super successione possunt disponere; quorum dispositio
aeque ac privatorum testamentum observabitur ... Ubi licebit
ipsis, si placuerit regnum inter plures liberos dividere etiam
filiabus non exclusis; immo et heredem instituere filium
adoptivum, naturalem, aut qui nulla plane cagnatione ipsi, est
iunctus® (. II Cap. X § VI). Ecau T'ocynapp ymepb 0e3b
3aBBUIaHig, TO UpemuodaraeTes, 4TO OHB JKEJAIDb:. YTOOH BD
TOCYZapcTBh COXpammMICS MOHAPXHYECKIH CIPOH, rocynapeTBeH-
Has BJACTh NEPEIlIa Kb ero IbTAMD, [0CYLapCTBO OCTAJL0CH He-
PasxBIBHEIMD, IPH PABHHXD CTEIEHAXD MYMKeCKiH m0ab MMBID
IIpeqnoYTeHie Iepelh $KeHCKHMD W CTAPIIiH BO3pacTh Mepelb
MIALIIIME, HAROHEI's, YTOOH IIpH OTCYTCTBiM breli HacabroBann
Gumkatimie pomersemnukn. (L. IT Cap. X § VIL) |

Hrolt xapaxTepd HMBETH NPECTON0HACTBIie Bh MOEADXIAXE,
YCTaHOBIEHHHXD CBOOOJHON Boxell Hapoza ; 3gbeb ,ordo succes-
sionis . . . ab ejusdem populi voluntate dependet® (L. II Cap.
X § VIII). H Hydenmopp®d HAIEMD HE OTPAHHIABAETH DTOH
BOJM; OHD CYHUTAETCSA CB BOSMOMKHOCTBHIO, 9TO BOJS BT CBEJETCS
Kb YCTaHOBIEHI 3apbIluaTelbHATO IIPEeMCTBA: HAPOLH MOSRETE
NOPYYHTHh MOHADPXYy HasHa4aTh ce(b ImpeeMHuUKa. , . . . Ubi in
regem una cum imperio®, rOBOPUTE OHB : ,,jUs quoque SUccessoris
constituendi contulerit; succedet quem hic voluerit®, (L. II
Cap. X § VIII). Kaxp Buaums, Iydernopdd BB OTIAIEe OTE
I'pomia ymbers pasamuars sapbuianie mpecTosa, Kakd BHIE
OTYYHICHIS BIACTH M Kakb NYOAUIHO- NIPABOBOYH HHECTH
Ty T®. O4eBUIHO, eMy BIOJHD SCHO, UTO BD cayvath, ecan saBb-
LIATEJNHHOE PACIIOpPSAeHie IPecToNOMD YCTaHOBIEHO IIEPBOHATAID-
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HOI BOJEW HApOJa, cyOBEKTHBHOE IIPaBO NPEEeMEUKA BOSHHKAETE
He Beabmersie oTuysieHia BB eTo IMONL3Y IpaBbh HOCTBIHEIAp-
CTBOBABIINIMD MOHAPXOMB (3TOTH NOcIbBAHIN BBIAL y3yPpyrTapil
1 pacuopsekarbesa BaacTblo He MoskeTb — L. II Cap. IX § VII).
a Ha OCHOBAHIM WMeHHO 9HTOH BOJIN HApPOAA, T. €. OCHOBHAIC
BAKOHA O IIPeCcTOJOHACHABIIN; MoHApPXDB, 3aBBIIALUIIN TPecToND,
pascMaTpHBaeTcd, TAREMD 06Pa30Mb, KAKD I'0CyZaPCTBeHHNI O]-
rafb, Bb (DY HKII0 KOTOParo BXoAuTs onpebienie ce6b IpeeMAENEA.

Bp caygab, ecanm Haponb He Jalh MOHAPXY COOTBBTCTBEH-
Haro nopydesis, ,id jus populus sibi reservasse intelligitur*
(L. II Cap. X § VIII). Hapoa®s mpyu STOMB MOMKETH YCTAHOBHTE
ABb pasiIMYEHSA CHCTEMB B3aKOHHATO IIpEeMCeTBa: ,SUcceessic
simpliciter herediteria%, T. e. cmereMmy MaiopaTa uam ,,successio
linealis“ — mpeeMcTBO 1O NpPaBy BaCTYIJIEHIA M IIePBOPOJICTBA.
YRasHBas ITBIHH PATD YCIOBil, KOTOPHS NOJNKHB OCYIIECTB-
JAThCA UpH 1epBol cucreMmB, Ilydernopds moBTOPSETH ITBJIH-
KOMB COOTBBTCTBEHHHES NOJOoMerHiA I'pomis; 0HD TOJABKO IIOIIEp-
RIIBaeTh JUIIHIA pass IyOandHO-IPaBOBOY XaparTepd WHCTHTYTA
OPeCTOIOHACHBIIA . NPecTONOBACIBIANKD INIREHD IIOMHUTD,
FOBOPUTE OHB, UTO MOIYyIaeTb UIpecrod® ,tanquam beneficium
populi, non tanquam beneficium successoris®. (L.II Cap. § IX).

Yro racaercss ,successio linealis“, To 0HO BHIOLHO OTJIU-
yaeTcsd OTH CHUCTEMH Maiopara BB TOMDB OTHOINEHIW, YTO IIpH
Hell He BO3BHHKAGTH HUKAKHX'D 3aTPyAHEHIH NpHU onperbiaeHin
BacobiHMKa. JIHHeadpHAd cuCTeMa IIpeeMCcTBA PACIIafaeTcs Ha
IBA BUIA, HA KOTHATHYECKYD, HIM KACTHILCKYD, ¥ ATHATHYE-
CEyI0, MIu ¢parnysckyo (carngeckyno) cucreMn (L. II Cap. X
§ X u XI).

Ilpy BOBHHKHOBEHIM COMHBHIN KACATEIBHO IPECTOJOHACTD-
1ig, OHM BB NATPHMORIAJHLHOMD TOCYIAPCTED MOIMKHH GHTbH pas-
pbiIaeMBE CYIbAMH, IPHHAMIERAINUMH KB COOTBBTCTBYWIIEL]
JHHACTIY ; ecaH e ,successio fuerit vuluntate populi constituta,
declaratio populi dubium tollet (L. II Cap. X § XII)?)?2).

1) Yyenie o npecroxoracabuin, paspusaeMoe BynmaeeMs, npencTapiaert:
BB 06IIeMB DOJHYI asaJorio cooTsbreTBeHHBIME TeopiaMd I'pouia u Iyden-
nopfa, Takb 4YTO HaMb HBTH HaJOGHOCTH €€ HajJaraTE 0co00o. YrameMs
TONBKO HA IBE e xaparTepHula ocobGepHocTH. OB ofHOH CTOpOHE, Bymnef
BB OTIHYie OTH CBOMXE 06pABIIOBDL CYHTAETCA CH BOSMOMKHOCTBIO yCTpaHeHIs
saxonHaro Haciabremrka (exheredatio) He Toapko BB IaTpEMOHIaJbHOH MOHAD-
xin, B0 B BB sarkonuoli. Bm sToMT nmocabmpmreM® cxyval cooTBBTCTBEHHOC
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Bt omamuie orwp I'pomis, Ilydpernopda n Bymmes, I'o66ew
NPUIHCHBASTS B 0NHAK0BOH MEPH Kar® MOHAPXY MATPUMOHIAIL-
HATO rOCyIapeTBa, TAaKD U MOHAPXY yCTAHOBJEHHOMY XOTOBOPOMB
IpaBo OTUYEIATH BEPXOBHYH BJIACTh; KAKD JYACTHHII oaydall
TAKOT0 OTIYIRIEHIA OHE Pa3CMaTPUBAETH 3aBBIIATeIbHOE PACIIOP-
senie mpecromoms (Cap. IX § 18). ,Monarcha potest, orBoputs
0HDB: ,summum imperium civitatis testamento dispo-
nere; ... nam, si a populo instituatur, habebit ommne jus

in civitatem, quod populus habebat... Sed in regno etiam
patrimonali eadem sunt jura, quae in institutiva® (Cap. IX
§ XID). -

UpesBHYAKHO XApaKTEPHO IPM STOMD IJ BCEH KOHI[ENIII
T'o66ca, 9T0 OHDH He OCHOBHBAETL IIpaBa MOHApXa OTIYRIATH
BJACTh, M BB TOMD YHCIB 3apbmaTh €, Ha YaCTHO-IPABOBHXD,
aHAJOTIAXD; HANPOTMBD, IPABO NATPHMOHianpHATO Baambress

IPaBO, COTJACHO HA3BAHHOMY aBTODY, NPUHAIJIEKATE EAPOXY, BRICTYIALIIEMY
BH POJH BepXOBHAr0 ydpexureapHaro oprana. (COum. Ex. iur. nat de test. imp.
spee. Car. II, H. R. Cap. L. § 40. crp. 555—556 ; Ex. iur. nat. de succ. primog
§ 386, 191 erp.). Cn mpyro#i cropork, cabayers oTMBTHTh, 4TO Bynmew ocraxach
HemocTynHoH Touka spbmia Ilydemmopda (cp. Beme 94—95 crp.); AJId Hero
3apBINaTeqpHOE pAacCHOpAMKeHie IpecTONOMD BCerAa ecTh YacTHBIE BHIB OT-
qy®AeHid BIACTH, H HMEHHO BB NOpAIKS mpecToloHacIBAiA OB yCMATPHBALTD
OCHOBHO® Ppaslinyie MemAy MOHapXifAMH N4TPHMOHAJLHEIMH H BaKOHHBIMI
(Ex. iur. nat. de test imp. spec. Car. I, H. R. Cap. I §22, § 23, §26 u nap.).

2) Kaks BHIUME, [0 OTHOIIEHII KB 3aKOHHEMB MoHapxXiamb I'ponis, Ily-
e nopds m By paelt b o6meMb ¥ IBIOMB 6IH3KO0 HOAXOLATD KB COBPEMEHHOMY
BSMJAANY HA OPHIHIECKY0 NPEpPONY npecrodonacabnid. Ecau nomrdrie Haponma
3aMBHHUTE MOHATIEME TOCYZAPCTBA, & NONH 6ro NePBORAYANLHOL BodeH TOHH-
MATh OCHOBHEIE BaKOHEI TOCYZApCTBA, TO KOHCTPYKIA HHCTHTYTa IPECTOJO-
Hacabxis y HasBaHHHXD ABTOPOBE BHOJNHB COBNAAETh CH HBEIHBINHEH.

Cabayers npu sroMBb saMmBruTs, yro I'yro T'ponift m [lydennopds, mo-
IycKas BOOGIIE BOSMOMHOCTh JOPOBODHATO OTpAHHYEHIA BIAcTO MOHapXa,
HEé OTHOCATD 3aKOHA O IPECTONOHACABIIE Kb TAKMMB OTPAaBHYSHIAMD; OHD
aBHCcTBYeTh HE TOJBKO BD ,,0TPAHHYEHHLIXE MORAPXIAX'H, HO BOOOILE BO BCBXD
YCTAROBIGHHHX'D CBOGONHBIME COrlacieMb MONAaHHEXS. 00434TeILHOCTD 3TOT0
3aK0HA NIA CyBepeHa, W Boollne OTCyTCTBie mpaBa y 3TOTO MTOCTBAHATO OT-
YYIKIATH BIACTH, OCHOBEIBAETCH BB HXE yYeHIAXH He Ha CneNiaAbHOMD
TOTOBODYE, aHENOCpPEACGTRBGHHO HA NOXOKERIH HBO6PAHRATO MOHAPXA
kax® yayfpyKxryapid saacrm. UTo e KacaeTes COXepPIiKaHisa aTOro sakoHA,
TO OHO KOHCTDPYHDYETCS KaKF® [HepBOHAYAJHbHOE BOJEHB3BABIEHIE Hapona, cab-
NOBATENHHO, BH NONHOK AHAJNOIIM ¢b JAPYTrUMH OCHOBHEIMM 3aKOHAMH, NPeZ-
CTABAAEMEIMH Kak® yclosia xmorosopa. (I'pomisi L. I Cap. III § XI, XIII,
XVI; L. II Cap. VII § XIV, § XXV; Iydennopds — L. II Cap. IX § VI,
VI; Cap. X § VIIL)
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OHP [OKa3HBAETH CCHIKOH HA IOJOMkeHie MOHAPXA YCTAHOBIEH-
Haro ZoroBopoMsb. I'066¢h, TAKHMB 06pPa30OMb, BOBCE HE MCXOIHTD
Bb CBOUXD IIOCTPOEHIAXD H3B OTOMIECTBIEHIA IpeeMcTBa Ipe-
CT0Ja CB YaCTHHMDB HACHBIOBaHIEMd> H TOJBKO HEBOJILHO
IPUXOJUTD Kh HeMy, 6Iarofaps NpUBHAHID CyBepeHa eIUHCT-
BEHHHMB CYO'BEKTOMD IPaBbh BJIACTH.

Bb ocmHOBaHim mpeemcrBa mpecrosa mo I'o66cy JemHTD,
B000MIe TOBOPA, BOJIA NoCIbAEEAPCTROBABIIATO MOHAPXA — ., jus
transit secundum voluntatem patris®. Ecau sxe ero Boas =He-
uspberHA, L,censendum est de successore per signa voluntatis
gjus“ (Cap. IX § XIV). Bp wacrtHocT: cabayers moaaraTh,
9T0 OH'B eJaldb, ITo0H (HopMa TOCYIApCTBA OCTANACH MOHAp-
XUYECKOM ; TJauabe, Takh KAKDb OTIH OOWKHOBEHHO OHBAITDH
PACIONOKEHE Kb CBOMMD IBTAMSB, CcIbIyeTh IIOJaraTb, YTO
YMepIrif MOHADPXD Keladb, UYTOOH eMy HaCTBIOBAXH ero
obra, ecaum TOIBKO ,alia signa apertioria in contrarium non
existant“ (Cap. IX § XV). IlpuEuMas BBH PYKOBOACTBO eCTe-
CIBEHHHI pasyMs, I['060ch YycramaBauBaerh, maibe, HUMKe-
CIBAYOINIA IOJOMEHid, PpEeTIAMeHTHPYDINIA MNOPSIOKD IIpe-
eMCTBa IIpecrona ab intstato: BB paBHHXE cremeEsax® Ope-
AMYIIECTBO HMBIOTH MYMRUYMHH IepelDd SKEHIIMHAMHE H CTapIIie
nepend maammeMu (Cap. IX § XVI u XVII); ,eodem modo,
quo succeditur in imperium succeditur etiam in jus suc-
cessionis“ (Cap. IX § XIX); ecam gbrs gbrest, Hacab-
oyoTs Oparbs u ceeTpH (Cap. IX § XVII). (Kax®s BHIUMB,
I'o66ch NpHHUMAETD, KAKD ,PAsSyMHEYI“, KACTHIBCKYD CUCTEMY,
IBitcTByOIy0 BB AHDIiH, coderas ee Cb H&GJI'IBILOB&HIGM'.B 1o
3aBBIIAHID). \

Ecan o6paTuThes O0T'h H3IOMEHEHXD TOJBRO ITO TeOpiil Kb
y4eHID 0 1npecroxoHacabaim IlporomoBuda, TO TepBOE, UTO
saBcr Opocaerca BB IMasa, 8To o0HWIie apryMeBETOBD JAaCTHO-
IPaBOBOTO XapaKTepa, LIPUBOAUMHXE aBTOPOMD ,IIpaBIu® BE
3aIUTY 3aBBuIaTenpHATO IpeeMcrBa. Tarad apryMeHranis scHO
IOKAa3HBaETh, 4TO NI OeodaHa IpecTodoHacabiie BB 3HAYU-
TeIbHOX MBpb camBamock ¢b HacabrmoBamieM® wacTHHME. He
IpoBoAs BMBCTB ¢b 1'060COMB pasImdia MEEIy MOHAPXAM IIAT-
PHMOHIANBPHEMHE X 3aKOHHHME, JIpOKONOBHYD IMMPOKO HCIOIb-
30BaJh yrasagie I'pomis Hacuers npuMbBHMMOCTH IIpH NATpU-
MOHIAJIBLHOMD TPECTONOHACABIIN HOPDMB, PEryIMpYOIINXE YacT-
HHA OTHOINEHiA Mesmnay oTuoM®s X cHEOMB (L. II Cap. VII
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§ XXV no mosoxy exheridatio); gacTbio Ha aHAJIOTIH B BTHMU
oTHOIOEHiAMH 1) 0HB H IIOCTPOMITE CBOM J0Ka3aTEJ]bCTBA.

[Ipx 5ToMB OTABABEHA IOMO0KEHIA, PErYIUPYOLIIA OTHOIIe-
HIT MemIy POANTeNIMY W IBILMH Taxme 3aMMCTByLTCS Geoda-
#HoMD y I'pouis u ITydernopda. Taxs, conepsaniee moas [ mysx-
T0MD ,,JI0BOJOBD OTH Pascyskaenia BracTu Bchxb ofule pomure-
Jeit (p. 607, ¢. 1, v. 10; cp. BHINE cTp. 18) ykasaHie Ha 00sI3aH-
HOCTb POJHTENeH JOCTABIATE CoZepsraHie ABTAMB H OCTABIATH
UMb HACIBICTBO H — TPaBO HXB BB CIydah NPOCTYIIKOBE HBTO-
HITH IbTeff H3H AOMY H JUMIATH HAcABICTBA BOCHPOM3BOIUTD
§IV.iu2, § V.2 § VI Cap. VII L. II npoussenenis I'pouisa u ab-
roropus monoskeria § I, § IV, § XI Cap. III L. II npoussenenis
Hydernopda; comepmalieeca HOLAb NyHKToM® 8 (p. 618, ¢. 1,
V. 8; cp. BHIDe cTp. 20) yKasaHie HA MOPaJbHEIN, & He YOPU-
NIrdecKill XapaKrTepd 00ABAMEOCTSN POAUTENES TI0 OTHOMIEHID Kb
abrams socmpoussomuTh sacteid § IV Cap. VII L. II — T'pomisa ;
cofepsKraIeecs IOAH DYHKTOMDB 6 ykasaHie (p. 610, ¢. 2, v. 19;
cp. BHIIe CTP. 19) Ha HEOIPAHMYEHHHH YapaKTep® POIUTEND-
crot Biact Bocnpomssomurs § V u VII Cap. V L. II — Ipo-
ma?) u § VII @ § X Cap. II L. II — Ilydernopda; Haro-
HeWwh, comepsRalneecs Ha p. 617 c¢. 2, v. 10. (cp. BHme 20)
yKasaHie Ha 00A3aHHOCTH POIUTEIEeR 3a00TUThCA 0 BOCIHTAHIH
nbreft BEpPOATHO BaMMGTBOBAHO y IIyq)eHnop(i)a (§ IV.u § XI
Cap. III L. IL). .

Moxo6HER X04D ,ZIOKaBaTeJIbCTB'b He H&XO.Z[I/ITT) 066'13 aHa-
aorin y I'o66ca’). Xora oHB m cMoTPBIL Ha sapbuiaTenbroe
pacmopsiKeHRie UPECTONOMD, KAKD HA YACTHHIM CIydail oTYys-
JeHld BIACTH, OJHAKO, Kak® MH BHIBIm, O0H® Ipu6bBrars KE
apryMeHTAMD HCRIOIUTENHHO IIyOIHYHO-IPaBOBOI0 XapakTepa
U jaske COOTBBTCTBEHHOE IIPAB0 MATPHMOHIAJLHAIO BIACTUTENS
BHBOJHIB HE M3H OTIOBCKOM BJACTH, & OO0 AHAJOCIM CB Lpa-
BOMB BaKOHHATO MOHApXa. TarWMB 00pasoMb HYMHO AyMAaTh,

1) Ha Takywo amalxorio YKasplBaeTh MHMOXoANoMb H Bynne#, (Ex. iur
nat. de test. imp. spec. Car. II, H. R. Cap. I § 39, ctp. 554), ue nbaag, BOpo-
9eM'b, OTCIONA PBUIATENSHO HHKAKKXE BHBOJORD IPEUMBHUTENBHO KB BOMNPO:
caMBb IpecToJoHACaBIi.

2) I'pouia Geodans Opu 3TOMD HHTHPYETH, XOTS H He TOYHO (Cp. BhHIME
crp. 19).

3) To Xe npuxonuTEd CKa3aTh NPO Bymeﬂ (cp BHIme npuMby. 1-0€
Kb 98 cTp.).
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9To YaCTHO-IIPaBOBaA apryMeHraris ,IlpaBae“ caosumach mOIH
IPAMHMD BiigHieM® npmeymeit I'pomin m Ilydermopdy xom-
LEeNid TaTpEMOHIagbpHEATO IpecrosmoracIbaid.

910 KacaeTcad apryMeHTanin NyGINYHO-TPABOBOTO XapPaK-
Tepa, H UMEeHHO HOBOAOB®D ,lIpaBmu®, OCHOBHBANIIUXCS HA J0OT0-
BOph, TO, HECMOTPA Ha KOpPeHHOE pasiidie BH TOKAa3HBAEMBIXD
Te3MCax'p, 10 CBOSMY JOI'MYeCKOMY CyUIeCTBY OHK 0GHADPYRUBAKTE
ONATH TAKM CXOJIICTBO CH IIOCTAHOBKOU Bompoca y I'pomia m
ITydenmopda, a Takske Bynnes. Haspanawe aBTOPH, HCX0II U35
MpeCcTaBIeHid O NepPBOHAYAJLHOME HAPOLHOMD CYBepEHUTETSH,
ToJaralJy Bb 0CHOBaHie IbicTBYOINATO BB JeTUTHMEHXD (2 Byn-
JeH 1 NaTpMMOHiadbHHXE) MOHADXIAXD IOPALKS IPEEMCTBA ITep -
BOHA94IbHYI BOXD HaPOJa— co6CTBeHENKA BaacTH. Ha
Ty sKe TOUKY 3pbHiA craroBUTCA U [IpoxonmoBuus. Mexoma Towmo
TAKD Ke, KaKD H YIOMAHYTHE A4BTOPH, HK3b IpelcTaBieHis o
[IePBOHAYANLHON HAPOXHOM BOIB, KAKD 0CHOBAHIN I'OCYRapCTBEH-
Haro CTpod, OHB NOIeMUSHPYeTH CO CTOPOHHUEAMH 3aKOHHAr0
TIPeeMCTBa IIyTeMD AHAJAMBA COMEPKAHIS pTOM BOIM. IIpHHSABD,
OYeBHIHO, BB PYKOBOJCTBO JaHHOe I'ponieM® NPaBHIO : ,praesu-
mitur populus id voluisse quod maxime expedit“, Geodar® mH-
T4eTCSI NOKA8aTh BD IPOTHBUIONOMHOCT CBOEMY 06pasIy, dTo
IJIA Hapoga HauOoIBe NONe3HHMD ABISETCA MMEHHO 3apbima-
TEIBHOE UPEEeMCTBO, M 9YTO IOBTOMY IIePBOHAYANBHAA HADOIHAST
BOJA HE MOIWa MMBTH MHOTO CONEPHAHId, KpoMDB yCTaHOBIEHIA
TAKOr0 MMEHHO IIOPAJKA IPeeMcTBa (Cp. BHINE CTD. 22).

TakuM® 00pasoM® OeoaHd IPHBHAETH UEPBOHAIAILHYIO
HApPOINHYI BOJIO ,HODMATUBHHMDE (HAKTOMB® Ijad olperbieris
NopAJKa IpeeMCTBA M OPUHUMAETD, CIBIOBATEIbHO, BCeIBIO
TouKy 8pbria ['pomia u ero nocabrosareneil, ToIbPKO HAUBHAHKY.
B® coorsbrerBin ¢b TBMB, 1, 04eBHIHO, He 0e3DH BJIIAHIA 11oCTA-
EOBEHM Bomupoca y Ilydpermopda um Byznmes IlpoxonoBwab BKIN-
JaeTh BB OPMYTy HOTOBOpa NONUWHEHIS cHeIialIbHEIH M aH-
JaTh MOHAapPXY Ha HpeIMeTh 3aBBIATEIbHATO DACHOPSIKE-
HIiA OpecroiioM® (,TH e caM’d 14 OCTaBIAeIIM HaMPb HACIbBI-
Haro Buanbrexa“). AsTopy ,lIpaBmmH® ocTamoch, OXHAKO, OpH
5TOMB, TOYHO TaKb ke Kakb ¥ Dynnewn, COBEPUICHHO TYIRIO0I
rouka 3pbuia Ilydennopda, ymbsmaro, kaks ME BUIBIM, pasma-
qaTh 3aBBIIaHie mpecTosa, Kakb YACTHHU BHIDL OTUYKIEHIS
BIACTH M KaKb IyOAHYHO IIPABOBOK HHCTHTYTD; JIA TAKOIO
pasanygid, Kak® ¥ BooOule Jy1d cBOXCTBeHHOM ydeHiaMD® ['pouid

ks
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u IIypernopda KOHCTPYKIIM TOJOMEHIA HENATPUMOHIANBHAIO
MOHApXa, Kakb ysy(ppyKryapis Biactu, y OeodaHa HE XBaraJo,
0YEeBUIHO, PUANIECRAT0 MOHUMAHIA

ApryMerTanis BB IOXB3Y IIpaBa MOHADXa 3aBBINATH Ope-
GTONXH, BHABHHYTaS ['060COMDB, CYILIECTBEHHO OTIHIAETCH OTH
PasCMOTPBEHHXD TOJBKO YTO [JO0KasaTenbersh IIpoxomopuua.
T'066¢E CTAHOBUTCSA Ha IHCTO (HOPMAIBHYI TOIRY 3pBHIA: pass,
TOBOPUTH OHB, ,HAPONDH (BePXOBHHHU OpraHb [AEMOKpPATiM) BB
IpaBb OTIYAUTH CBOK BIACTH BD IIOINL3Y MOHAPXA, TO 0YEBUAHO,
qT0 TO JKe MPABO IPWHANIERHTH MOHAPXY, Ha KOTOparo umepe-
HeceHH BCH IpaBa ,Hapoaa“, HeMeIJeHHO IIPeKpalainliaro ¢Boe
cymecrBoBatie mocrd ,translatio juris® (Cap. IX § XII, Cap.
VII § XV). Bp ocrorb mpaBa MOHapXa 3aBBINATh IIPECTONB (I
B0OOIIEe OTIY/RJATH BIACTH) MHCIHTCA, TAKAMDB 00pa3oMb, He
BOJSA ,Hapoma“ (nmocarbmEad Boobule BB yieHim I'o66ca He pas-
CMATPUBAETCA KaKb HOPMATUBHHY (axTh, C©p. BHIIE 54—60
crp.)t), a MCKINIATENHHO NONOMEHIe BEPXOBHATO OPTaHA, Kakb
eIWHECTBEEHAT0 CYOBEKTa MpPaBa BIACTH; BHL OCHOBY e BTOTO
TIOJIOREHIT KIaleTcs BOJS OTABIBHHXD MHIWBHAOBD, BAKINYA-
OIUXE JOTOBOPH 00B OTIYsMEAEHIM BCBXE MPaBh BH IIOAB3Y
TPETHIr0 JHIA. '

Kax®h BHIHMB, HECMOTPS Ha CXOZCTBO BHBOMOBB, IIpoxo-
moBuYb ¥ I'066CH CTaBATH CBOM IIOKA3aTEIbCTBA BB II0IH3Y
3aBBIIATEIHHAr0 IPeeMCcTBa BB 3HAUUTENbHOH MBpH BB pasmnd-
HHXD IIOCKOCTAXD. |

Kaxp Ha wepry oramuis orb Lo66ca crbryers, nambe,
VKa3aTh HA Ty aKTUBHYKH POJIb, KOTOpyb aBrop® ,lIpaBau“ He -
BOJXbHO TUPHIKCHBAETH HAPOLY, BMBHASL eMy B'H 06I3aHHOCTE
,BCAKIMY TPAaBUILHHEMY IOTaJaMH® TOXKOBATH BOXI0 YMEDIIAT
Oe3d saBblamis MOHADPXa; BHCTYINIEHie Hapoma, KaKb H3BBCI-
Har0 €IMHCTBA, Bh POIY KCTOIKOBATENS BOIKM MOHAPXa X, CIBIo0-
BATENbHO, CYAbM [I0 BONPOCAMD IIPECTONOHACHBIIT BB KODHE
npoTmBopbuuTh yueHin I'o66ca, OII KOTOPAro HapoLb €CTh
WJI¥ CYBePeHHHH Oprafs, MK PaspO3HeHHAS TOIIIA YIIPABISEeMEXE
WEABANOBD (multitudo civium, qui reguntur, Cap. XIII § III).
DHTP MOeTs HE Geddp BIiAHIA HA IIpoKOomoBMYa BB BTOME

1) OrMBTaMB, 910 ['066CH NpAMO HONYEPKHBAETH MOIHYI HHYTOMHOCTE
BHIpAKEHHON HAPONOM® BOJH, BB cJHyJals OpeKkpameHid aTEME NOCIBIHHMT
CBOEro cymiecTBoBaHid, kak® oprama, cp. Cap. VII § XVIL



101

Bonpocd ocramoch Bosapbuie [Iydemmopda, 9To HpH BOZEHMKHO-
BeEiM Hemopasymbmi#t kacarenpEo mpeemersa ,declaratio populi
dubium tollet«.

Bb rawecrsb mocrbameit weprs cxomerBa ¢b ['ponieMs m
Hycgpernopdomsd u oramuis ore ['066ca cabayers, HAKOHEID,
yEa8aTh HA BOIPOCH 0 CYAL0aXD IOCYNAPCTBA IIPH TPEKPAILEHiH
arHAcTin. ['066ch phmzaers HTOTH BONpOCH, KaKb MH  yoKe
8HAEeMD (Cp. BHIIE 70 CTP.), Bb CMHCIH pacmaleris rocynap-
CTBa X BOSBPAIlleHIA BH eCTECIBEHHOE COCTOAHIe, YT0 B JOTH-
9eCKOH HEOOXOINMMOCTHI BEITEKAETH M3H BCEH 6r0 KOHIENIiN
(Cap. VII § XVIII). Hanporuss, coraacuo Ilpokonosmay, I'ponio
n Ilydernopgy BepxoBHAT BIACTH BB TAKHXD CIYIAsXD BO3-
Bpawaercss kb Hapony (I'poui#t — L. II Cap. IX § VII 1, L. II
Cap. VII § XV; IHy¢ernopds — L. II Cap. X § IV).

Hro RacaeTcsa Bonpoca o mopsAnkb nmpeemcrsa ab intestato, To
oTMbTHEMB, 9TO ,[IpaBra“, b ofuieM® ¥ IBIOMEB BOCHPOMBBOLS
YK28aHIA CBOUXD 00DA3IIOBE, HE YIOMIHAETH 0 PASIHIiM MERIY
cHCTeMOU Maiopara W HacabooBagieMD MO CTAPIIMHCTBY JIMHIH,
TaKD 9TO OCTAETCHA HEACHHMDB KaKOM IOPAIOED IIPENI0NaraeTcs
I BICTBYOIUME. :

IlomBoga HTOI's BCEMY CKASaHHOMY BB HACTOSINEMDE pas-
Zbab, MH CYHTaeéMD 6e6A BB IIpaBh BaKIOTHTH, ITO, HECMOTPS
HA TOKIECTBO OCHOBHAIO MOJOKEHIA BB YUeHIAXE® 0 lpecrodo-
Hacabain IporomoBmua u I'o66ca, mmbiorcs Beb ocHOBaHIA
oNaraTh, YT0 BB OCHOBY CBOHX'H HOCTPOEHIH aBTOp® ,IIpaBmm®
RIajeTs He roHuenmin ['o66ca, a yuenis I‘pomﬁ n [Iydernopda
U NPUMHKAOIIAr0 Kb BHMb Byzm;ea 1.

Paazﬂm% I_V-mi.
00Aa3aHHOCTH NOAAHHBIXD.

AGconnTHAR MORAPXis pBBKO PACHATAETCA Ha, ,IPABAIINXE "
1 ,yOpaBIdeMHXB“. Pasz®h BCI IOJHOTA TOCYIAPCTBEHHEOM
BJACTH COCPENOTOYEHA BH PYKAXDL MOHAPXA, pasb TOIBKO OHD

1) Bn xadgecTrb crnemianbHOH wepTH cXoXcrBa Mexxy IlpokomoBmaems
u Bynnmeems cabryers otMBTETh Boupoch 06b exheridatio. Bymnefi, kaxs Ml
BuxBau (eTp. 95, npuMBY. 1-08), IPHBHASTE HASBARHAIX HHCTHTY TS HEOOXOTHMEIME
Ixsg 6Jara TocynapCTBa, CXOXACh BB HSTOMB BOIpPocH CB aBTOPOMB ,[IpaBIbi®.
Toabko BB OTIHYIE OTH HTOr0 NOCTBIHATO OHB IPHOHCHBAGTDH COOTBBTCT-
BCHHOE IpaBO BB BAKOHHBIXD MOHApXifiXhs HapoO Ly, & HEe CYBepeHry.
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OJUHED NPH3BaHD 3a00TUTHCA 00D OCYLIECTBIEHIN 061aro 6aara

- I HUKOMY KpoMB Bora He ofd3aHb 0TIEeTOMD BB CBOMXD IBiicT-
BIAXDB, TO 0YEBUAHO, YTO HA JIOXK HAPOAA — IOIIAAEHHIXD —
ocTaeTcd JUIIL YHCTO TACCHBHASA POIB NOBHHOBEHIS BEPXOBHOU
BracTH. (oCpeloTOYHBIIM IyTEMB AOTOBOpPa BCH CROM IpaBa,
 Bb MOHapXB, NOANaHHHE 00S32JHCH TOITOMD HEOTPAHHUECHHATO

 TIOBHHOBEHIS U NOCIYIIAHIA — TAKOBD OCHOBHOM TEBMCEH BCBXB
a0COITUCTCKIXD Teopill. ,Hapomsb“ BHCTymaers, TaKHMB 006-
PasoMb, BB BTHXD YIEHIAX® NpesmIe BCEr0 KaRb CYOBEKTH
00sI3a8HHOCTEH, & HE IpaBb.

Heb3d, OJHAKO, CKA3aTh, UTOGH MOHATIE CYOBEKTHBHATO
IyOIM9HAaro IIpaBa NONJAHHEHXD COBEPIIEHHO GHUIO MCKJIIOYEHO
H3'b YYEHIH TeopeTHKOBH afCOMIOTHOM MoHapxim. He rosops
yike 0 MosAHBUMNXD Te0PiAXD ,IPOCBBIIEHEHAr0 a0COTNTHEMA “ )
u ,8aK0HHOH MOHApPXin“ ?), HaMBuaomuUX® yae Unen ,, NeKIapalin
upaBb YemoBbra W rpammaEuBEa“, @ Gomrbe paHnHie TEOPETHRU
abcomoruama — Bomers, I'yro I'ponitt n Ilydernopds He oT-

| PHOATH Y IONJAHHHXE TAKNXDb IPaBb COBEPIIEHHO; BBAD II0-

CKOJIPKO TPU3HABAIOCH, ITO BEPXOBHAA BIACTH BH TOCYAapCTBb
OPUINYECKE OI'PAHNYIeHA OCBEKTHBHEIMD €CTeCTBEHHHMD IIpa-
BOMB, NOCTOILKO THEMB CAMHEMB IOXNAHHHE HAXBIAINCH I3-
BBCTHEMD CYOBEKTHBHHMD €CTECTBOHHHMD NPABOME %)
Toxrro oxue®s ['o66cH IPUIIeNs Kb a6CONOTHOMY OTPHIAHI0
Kakuxb OH TO HA OBIO IPABE NOINAHHHXDE MO OTHONIEHID Kb
,BEPXOBHOM BIACTH, TAKh KAKB UPHU3HAID BTy MOCABAHDI 0PH-.
nudgecky GesnpenbiabHol. Bb cooTBBTCTBIE ¢B STHMB, TOABKO
I'o66cs BMBHAETH MOJTAHEHHMD Bh 0048aHHOCTD ITBHCTBUTEIBHO
0esycroBHOoe mnosumEoBeHie. Hm Bomems, mm I'pomist, =m
Hygermopp®s, mr Byameit Taxolt GeaycaoBEOCTH He IIPHBHA-
| BaXId, IONYCKasd BB HSBBCTHHXD CIYyIaxb IpaBOMBPHOCTE
MaCCUBHATO HEIOBUHOBEHI 4. ‘

Ilogaunenie BerBEIAMD BepxoBHON BiacTd, yIuTs I'pomiit,
ABIAETCA HEOOXOMUMHMD YCIOBIEM OGUIEKUTIS (L. I Cap. IV
§ XXI), nosromy ,,in publicis ... praecipuum haud dubie est ordo
ille, quem dixi, 1mperand1 parendique; is vero cum
privato resistendi licentia consistere nequit* (L.I Cap.IV §IV,§V).

1) Gierke op. cit. 115,
2) TapaHoBCKil op. cit. 230—241.
3) Gierke op. cit. 112—115, 298, 304—305, 290—301.
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Jd10 ofuiee NOJOMKEHie, KACAWIEECHS, OUEBUAHO, OTIBILHH LD
DOANAHAKXB, ['pomilt BB HodeMurbs b IeMOKRparaMum mpHMb-
HAEGTH X KO BCEMY HapPOIy, KaKb W3BBCTHOMY eJWHCTBY. Beai
HapoAh OTIYJUWID CBOK BJIACTh BB NOJB3Y MOHADXA, OHB 00s-
38HB €My BO BCEMDL HOOBMHOBATHCS M He 0CBOGORIAETCA OTH
9TOH 00S8aHHOCTH M BDH TOMDL cIyda’s, KOTAa Tocyxaphb 3J0-
yuorpebasiers cBoed Bracrsio. (L. I Cap. III, § VIII 1, 18, 14;
§ IX). Mgrbrie 6ynro HapoIaAMD MO3BOAUTENHHO CYIATH CBOMUXD
napet ¥ HXDH HAKA3HBATL NPUYHHUIO, coriacHo ['ponin, Ges-
KOHEYHO MHOT'O 3113, I OH'Bb 60percd NPOTHBRS HETO BCHMU CIIaMiL.

IlprsHaBad, TaRUMB 06pasoME, ITO BOOGIIE HENLBS IIPaBO-
MBPHO CONPOTHBIATHCS BEPXOBHOM BJACTH (summum imperium
tenentibus resisti jure non posse (L. I Cap. IV § VI, § XV), I'poniit
He CIUTAETh, 0JNHAKO, NOJAra IOCIYyINaHiA BIOJHD 6e3yCIOBHEMD. -
»Hlud quidem apud ommnes bonos“, roBopuTH 0EB: ,extra con-
troversiam est; si quid imperent naturali juri divinis
praeceptis contrarium non esse faciendum quod
jubet* (L.I Cap. IV, § I, 8; cp. raxere L. I Cap. IIl §IX, 1).
OnEako, ecIim CyBepeHD 84 TaKOe OCIyIIaHie IOABEPTaeTd IOI-
JaEHHXH HAKa3aHIAMB K OCHJAMB, OHH [JOJKHHEL TepIIBIUBO
UXb CHOCUTH W He BB OPaBb CONPOTHBIATLCS CHUIOU; aKTHBHOE
colporuBienie 6esycaoBHo Hemomycrumo. (L. I Cap. IV, §1, 3).
Toxpko IpPM HAIMYHOCTH caMOM KpaliBel OomacHOCTH, KOTJA IIO-
BeJeHie NpaBuTead IPO3UTH I'MOeNBbI IIONAAHHKEMB, I'pouift He
pbmaercsa ocyauTh ¥ TBXB, ,qu(i) ultimo necessitatis praesidio . . .
utatur® (L. I Cap. IV § VII, 4; cp. rarme § XI). Bee cxasammos
HE OTHOCHUTCS KD TOMY CJIydYal, KOrZa MOHAPXb, ABIALINIHCH
y3y(ppyxTyapieMD BIactH M, cabroBaTeabHO, He MMbOIiN Ipasa
OTYIYSHIATE BIACTh, TEMB He MeHbBe QakTHYeCKH (JOPHIMYECRA ero
IBACTBIe HUYTOMKHO) NHTAETCS PACIIOPANUTHCS €10 ; IPH TaAKUXb
06CTOATEIbCTBAXD HAPOLh, KAKD COOCTBEHHMKD BIACTH, B IpaBh
BocupenaTcTteoBars proMy cuaof (L. I Cap. IV § X)1h.

B® oramgie orp Ipomis, BB yUeHIN Koero BH KadecTBD
cy0berTa O00A3aHHOCTH IOBUHOBEHIA MHCIHTCA HA DPILy Cb

1) Hevero u roBoputs, 4ro I'ponifi me pacnpocTpadsaers TpefoBaHix
HEeorpaHHIeRHAaro MOBHHOBEHIA Ha Th MOHApXiu, rak BiacTh pasibieHa MEMIY
MOHapXOMB B HapomoMs. (L. I Cap. IV, § XIII), uau nepenana IepBOMY ¢Bb CO-
oTsBTCTByOIEH 0raBOPKO# BB ForoBopd noxumueHia (L. I Cap. IV § XII n XIV).
O0p aTHX'®B Cay4YadxX’hb MH He YIOOMHHaEMBb BB TeKCTH, Takb KaKb OHH He
OTHOCATCS Kb BOIPOCY 0 BHYTpPeHHeMT cTpob abcoxroTHON MoBRAapXim
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OTTBIBPHEME WHAWNBHIAMI U Bechb HAPOOb, Kakb HIBBCTHOE
e1HHCTBO, I'066¢H yCMATPHBAETS TAKOT'0 CYyOBEKTa HCRIDIUTEIILHO
Bb KaMIOMD OTABABHOMD IMOoAZaHHOMD (Singulus subditus).
BepxoBHO#t BIacTH NPOTHBOCTOHTD TOJIBKO PABPOBHEHHAS TOJIA
yupaBageMHXD WEIUBANOBL. (Cap. X1I § VIIL. Cap. XIII §III.)
O6asaBmuch B3AMMHO OTIyIAUTH BCh cBoM Ipama (jus ad omnia)
Bb IO0JB3Y CYBepeHa, MOANAHHHE MOJEHEL 0e3yCIOBHO TOBMHO-
BaThbcA BebMb ero Beabmiamsp (Cap. VI § XIII, Cap. V § IX =
§ XI); HMRaKMX® IpaBD lepeJh BEPXOBHOH BIACTHI (BH TOMD
qneaB u npasa coctBerrHoCTH ¢p. Cap. VI § XV u Cap. XII § VII)
nognapusle He EMboores (Cap. VII § XII n § XIV). CyBepennas
BJACTb IOpuIWdecKy OesupenbiabHA; eCTECTBEHHEE 3aKOHEI
npio6pbranTd 0043aTEJBHOCTS TOJBKO 6Jaromaps esd BeTbHiIMB
¥ OpaBO HXB MCTOJNKOBAHIA OPUHANIERHTH TOXbko e, Iloa-
TaHHEIE TaKOTO INpaBa He mmbiorb. Kpurwpiem® mo6pa m sia
IO HAXD JIOJMHA CIYHUTh BOJd CyBepeHa. ,Judicationem
boni ac mali ad singulos pertinere seditiosa opinio“ (Cap. XII
§ D). Bb coorsbrersiv ¢b STUMD, HONIAHHEH, NOBHHYACH CyBe-
PEHY, He MOKETD COrPBINNTE ; rPBIIUTS TOTH, KTO IPHUKASHBALTD
970-1100 IyPHOE, & He TOTH KTO MCIONHAETH. llosToMy moBWHO-
BeHie CYBEpeHY ecTh 0OCA3QHHOCTh A0COMNTHAS; HUKAKIA H3D-
aria u8b Hed He gonycruMu. (Cap. XII § II, Cap. VI § XIII).
EnmncrBeEEsR npexbad 00S3aHHOCTH IIOBHHOBEHIA, COTIACHO
l'o66cy, ecTb BroMCTHYEcKiY MHCTWHKTD CAMOCOXPAHEHIA HMHMIH-
BUTA: OHB KIAJETH I'PAaEHIY BeAxoMy upaBy. (Cap. VI § XIIL)
XoTd IOYHHEHIe MOINAEHHXE CYBepeHy HMBETH CBOMMD OCHO-
BaHieMb NOOPOBOJBHO BAKIIYEHHHN MeMKIy MHIMBHIAMH NOTO-
BODPBH, ONHAKO PACTOPIHYTHL STOTH TOCHKBIHIM K OCBOGONHTHCS
OTH CBOMXH 00A3HHOCTEH IIONNAHHEE He MOT'YTDH . 00S3aBIIHCD
IPYI's TEepenh IPYyroMb NEpefaTb CBOM IpaBa TPEThEMY JHIY,
OHH COBEPINAJAH Bb €r0 IOJah3y akrb JdapeHis (donatio juris)
X IIOTOMY He BIpaBB OTHATL Y CYBepeEa BIACTH 0e3b ero
cormacia (Cap. VI § XX). |

IIypesnopdd BB cBoeMDb ydUeHim 06D 06A3aHHOCTIXD HOM-
JaHHHXDB CTOHTH BB O0MEMBH Ha OXHOM IOouYBbE ¢b-I'pomies ;
TOJDBKO BB KAYeCTBH CyOBEeKTa 0043aHHOCTE} OHB MHCIHTH BB
coraacin ¢b ['066coMD IIABHHMD 06pPasoMB OTIBILEAT0 WHIM-
BUZa, & He HAPOAD BH €TI0 COBOKYUHOCTH. OB IPYroit CTOPOHH,
Hydennopds, B oramdie 0TH CBOUXD MpeAIIECTBEERNKOBD, Ha
PARY b TpeGOBaHIeMB Ge3IpeKOCIOBHATO IIOBIHOBEHIS BLLABH-
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raers H OPYris 00S8aHHOCTH NMOANAHHHXD; OHb TPEOYeTH OTDH
HUXB He TONBKO CIBIOr0 NOCIYIIaHis, HO M CAMOOTBePMEHHOCTI,
ropsg9ei IPeZaHHOCTH 00LIeMYy GlIary, TOTOBHOCTH IKEPTBOBATH
pagu Hero BCBM®B, YT0 TONBKO HOTpeGyercs, T. €. PasBHBAETH
byl CHCTEMY CB0e0OpasHOM TIpasmIaHcKkol moopoxbresul).

»Officium generale civium respicit®, rosopnrs lypernopds,
,vel rectores civitatis, vel totam civitatem, vel concives®. (L.
II Cap. XVIII § II.) 1. Ilo oTHOmEHI® Kb MPABUTEIIMD ,Civis
debet reverentiam, fidelitatem et obsequium®: om® momzmeHD
OHTH JTOBOJEHD CYINECTBYOIIUME IOPSIKOMD H BMBCTB ¢b ThMB
OHTb BCer[ja HAaWIyImaro MEBHIL 0 cyBepeHd u ero ABUCTBIAXD
(L. IT Cap. XVIII §III). 2) ,Erga totam civitatem, officii boni
civis est, ut ejus salute et incolumitate nihil habeant carius,
ut vitam, opes, fortunas suas ad eandam servandam libenter
offerat® (.. II Cap. XVIII § IV). 8) Haxomeiwrb, II0 OTHOIIEHII
Kb CBOMMD COUpaRIaHaMb KARINY TPamIAHWHD 0013aHb He
HapymaTh OCINEeCTBeHHAr0 MMpa H CIOKOMCTBIA M IPOABIATH
ceda cb ayameit cropoEn (L. II Cap. XVIII § V). Byayun
00d3aHH IOBHUHOBATbCA BeNBHIAMD CyBepeHAa, IOAJAHHEE, He
0CBOGOMIANTCT OTH HTOH OGSSAHHOCTH U BB TOMB CIydab,
KOrJa TOCYAapb 3I0yLOTpelaseTh CBOeM BIACTRI: ,Non solum
jussis legitimis resistere nefas (est), sed ejusdem -asperitas
(et) . ... morositas a civibus (est) patienter ferenda“. (L. IL
Cap. IX, § IV). [Hame BB cayuah Tardaiimuxb® ocKOpONeHIH H
HecopaBeNIuBOCTe MONNAHHHI He BB IpaBb CONPOTEBIATHCS
cysepery cmiaoit (ibid.); m To e OTHOCHTCH Kb ITBIOMY
Hapoxmy 3).

TaxuMB 06pasoMB AKTUBHOE COINPOTHBIEHie 6e3yCIOBHO
Heponycrumo. Cupamupaercs, EMBOTD JIH I[IOJJAHHHE TIPaBO
OK43HBATh COIPOTHBIEHIE ITACCHBHOE, TO €CTh He ICIIOJHAATH
BeqBHIZ cyBepeHa, mporuBopbuamtia ecrecTBeEEOMY u DBoime-
cTBEHHOMY 3aKoEYy? Ha srors Bompocs IIydernopds orshyaers
Bb ,De officio* mummpb MHMOX0ZOMB, OZHAKO BCE |e Ch IIOJIHON
onpexbiaeEHOCTRIO. ,Debent cives®, roBopurs oEE: ,legibus ci-
vilibus quantenus aperte juri divino (mom® jus divinum,
09eBUJHO,  cIxBayers pasyMBTL Kakh eCTeCTBEHHBIE SaKOHE,

1) Cp. Peficreps op. cit 47 crp.
2) Bp tekerb: ut . . . sit.
3) Cp. Yu4epnrs op. cit. 161 crp.
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raxp u Berbmin CBamermaro Ilucamiz)!) non repugnant, ob-
temperare (L. II Cap. XII § VIII). Kaxs Bunums, Ilydeanopde
TOYHO TaKb e, Kakb H ['poIfiff, NpHBHAETDH B84 TOXNAHHEIMI

- IpaBoO Ha IaCCUBHOE COHpOTI/IBJIGHiB BBPXOBHOH BJACTH, IIOCKOJBEC

BerbHIA ed pacxo,u;ﬂ'rcﬁ ¢h €CTeCTBEHHHMD U DomecTBeHHEIME
3aK0HAMD 2).

Ecim oTh DpHBEIEHHHID TOABKO YTO TEOPif 0GPATHUTHC
Kb yueHil0 00D 0043aHHOCTAXD MONNAHHXD, H3I0MEHHOMY BT
LJIpaBob, To mexpss He 3aMBTHTH ABYXE €r0 XapaKTeDHEIXT
ocobennocrelf. Cb omHOU CTOPOHH, BB Teopin IIpoxomosuya

. CyOBEKTOMD O0A8aHHOCTEH MBICIHTCA HCRIYUTENbHO HAPOLD,
'Kak®d uspbcTHOE enMHCTBO, & He OTABIBPHHEM MONNAHHHILL; CE

Ipyro# CTOPOHH, BOIPOCH 00D MBATIAXH HM3L 00A3HHOCTH IIO-
BUHOBEHiA BoBce He pascMarpuBaercda. Ilepsad u3b yKasaH-
HHXE ocobemmocredl cOmmsmaers Teopilo Oeodanma cb I'pormiem:
U pb3Ko OTMesKeBHBAETH ee OoTb L'066ca, BTOPas, HANPOTHRE,
IaeTh HBKROTOpoe OCHOBaHie IIA CONMIKEHIT Cb HTHUMD nocJI"Iszx
HUMB.

CocpenoToguBas, Opestfie BCero, cBOe BHUMaHie Ha BTOPOH
3D YOOMAHYTHXD YEPTH, IIOTIEPKHEMB, 4T0 Oeodam® HuUrat
NpAMO He YRA3HBAeTh HA O00A3QHHOCTL NONNAHHHID M CIIOJI-
HATH NPOTHBOPHYAIIA 6CTECTBEHHEMD ¥ DO/KECTBEHHHMD 32-

1) lyfenxopds, Kax® w3BberhO, OCHOBHIB2ETH Iopn,u;nqecicyio 0643aTeb-
HOCTh BCTECTBEHHHIX'h 3aKOHOBB B3 Boab Boxieli, uxs corBopmeme#t (L. I C
III § X, § XI). [losroMy ecrecTBeHHBIe BAKOHEI DA3CMATPHBAKTCA BB erc
yieHiwm, KaKD cocTaBHAdA 9YacTh ,juris divini“; ®® Ooxbe ysKOMy NOHATIK
BeqbHEil Cesamenumaro Ilucamis cooTRBTCTBEHHBEIH TepMUHD BB ,De officio®
HAKOrNa -He npumbmsera (cp. Hamp. Praefacio § I, §III, § IV, § V u . 1)
TouHO TaKE e, ¥akb U MH, BEHpameHie ,jus divinum“ BB COOTBBETCTBEHHOME
KOHTEKCTS TOAKYyeTs M ($pamumysckifi nepensomunw® Ilypemmopda Jean Bar-
beyrac; kb cuoBaMb ,lois divines“ (jus divinum) ou® BL Kavecrsd wosAcHe-
HiZ npr6aBagers: ,soit Naturelles, ou révélées.’ (erp. 321 AMcrepramerarc
nanamia Henri Schelte. 1707 r).

2) By:meﬁ () paspaﬁawmsaﬁ BOTpoca 00b oGaaa,HaocTax'b TOANAHHBXE
CHCTeMATRYECKH, IO YACTHOMY BOIpocy 00 HCIOJHEHIm 3aBBHIaHIA MOHApPXA
npusHaers, nono6ro 'pomio u ITypenmopdy, mpaBo Ha IACCHBHOE CONPOTHB-
aerie sa moamaHHHME (Ex. iur. nat de conscr. militum § XI, § X, 457- 461):
H IPHTOMD HE TOJBKO BB cIyYah Hapymenid eCTECTBeHHEIXD H BOMeECTBEHHEIXE
BaKOHOBB, HO H BB TOMB caydab, Korzga BeIXBrie cyBepeRa NpOTHBOPHBYHTE
ofmemy Gmary (Ex. de test. imp. spec. Car. II, H. R. Cap. L § 38, 551—552),
Kak® BHIEMB, y Bynnes wamMBuaeTcad TEHEEHIA NPAMO IPOTHBONOJONKHAS
a6CoNIOTHEMY.
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KOHaMB BewrbHid. Harb MEH yme ynoMHUHAIH (CM. BHINE crp. 27
npuM. I-0e), Bb TAaKOMB CMHCTB He MOKRETH OHTL HCTOJKOBAHO
eT0 yTBEP:KIEHIE, 4TO ,X0TA 6H H TPBXBp OHIB CAMOZEpIHK-
aM®b OUpeaBIATH BO HACHABAERM CHHA, WIX HHOLO KOTO . ..
OJHAKOMD MOHAPIIEH BH TOMD BOIW IOAJaHHHEE INOIKHH CYTh
[IOBHHOBATCA HE TOKMO (€3 SBHAr0 PONTAaHiA, HO W 6esD Tall-
Haro euge ke u 083D CymICHIA BBH moMHcaax®® (p. 621, c. 2,
V. 24); X0Ts 8Ta (Ppasa 3BYIHTE COBCHBMB 110 I06GECOBCKOMY,.
ONHAKO NOAH HEH IO CYIIecTBY MOIVIH OH pocnucaThes ¢ I'ponii
u Ilypenmopds. Bbap =Hemosumzosemie mapoma BB caygah
HENPABOMBDPHATO pACHOpPsMEEHIA IPECTOIOMD MOMETrh OHTb
TOJBPKO AKTHBHHM®B, & AKTUBHOE CONPOTHBJIEHIie
ONKHAKOBO OCYMRIANOCH BCBMU HaAa3BaHHHMHU
aBTopamMu?). UYUro sme KacaeTcad KATerOPHYHOCTA TPeGO-
BaHIA — TMOBUHOBATHCA ,HE TOKMO 6e3® SIBHATO PONTAHISA, HO U
0es® TallHaro eme ske U 0e3b CYMKIEHIS BB IOMHCIAXBS, — TO
TaK'b IIOHAMaNb O00A3aHHOCTb NOBUHOBEHIS HE TOIBRO 1'066CH,
HO 1 IIydennopd s, KOTOPHI, KAKD MH BHABIN, TPSIMO TPE6YETH
OTH IOANAHHAT0, YTOOH OE'D OHIB T 0B O J € H'B CYUIECTBY UMM
nopAnkoMd H ,bene et honorofice de iisdem (. e. 0 cyse-
peHax®b) et eorum actionibus sentiat® (L. II Cap. XVIII § III).
TarumM® 06pasoMd, [IpOKOIOBHYD Ge3yCIOBHO M 663 BHAKOMCTBA,
¢b 'o66coMD MOT'B HaIHCATH OpHBeJEHHYH BHIIe ¢pasy, H,
BMberb ¢b TBMB, OHA ellle He JOKAasHBAETh, UTO OeodaHD CTATE
Ha TOYKY 3pbmia aBTOpa ,De cive“.

Bripouems, caMmift (baRT:b IIOJXHATO YMOJYaHIA 06'5 H3%-~
ATIAXD ¥8Dh O0O0SI3aHHOCTH INOBWHOBEeHid HECOMHBHHEO BecbMa
XapaKkTepeH® IS pPBsko aGCOMOTUCTCKOM TeHNEHIIH TP&RT&T&§
Qﬂeﬂgﬁggaﬁa. Ilogarinn o mpaBaxb IOANAHHXD BH HEME He OHJIO

1) Ecru I'ponmi#t momyckald®s aKTHBHOe CONpPOTHBJIEHIe MOHApPXY y3y-
$¢pykTyapio, muTalomeMycs OTYYAHTH BAACTH (COAA, OYEBHAHO, NpPHIALTCS
OTHECTH H 3aBBIIaTeNbHOE DACHUpSAXeHie NOpecToJOME), TO He HA OCHOBAHIM
nporuBopbuia taroro mbicreis ecrecTBeHHOMY npaBy (IHONB3YSACH TEPMHHO-
jorielt Deopana He moroMy, 4TO ,BT0 rpBITHO MOHAPXY®), & JIHINE BB CHIY
TIONOeHiA Hapoxa, Kak® COOCTBEHHHKA BIACTH.

Hescna mnosmuia Bynnes. HempaBomBprEa sapbmarig MoHapxXa OHB
NpHBHAETH WDPHIHYSCKH HHYTOXRHBIMA (Ex. jur. nat. de test. imp., spec. C.II
N. R. cap. I § 88, crp. 551—554), 0NHAKO Be YKABHBAETH KAKAME O00pPA3OMbD
9Ta HHYTOWHOCTH HpogBIferca BO BHEB. Kax®s MH BHxBam, naccmBHAr0 co-
IPOTHBJAGHIA TOANAHAKXD 8nbBCh HemocTaTouHo. OTHOCHTENBHO iKe IOILYCTH-
MOCTH aKTHBHAr0 conporusienis Bynme#t Hurxh He BHCKa3BIBaETCH,
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mbera; Tarag TeEIeNis, KOHeTHO, COMMIKaeTh JOKTPHEY OeopaHa
¢ xoHuenier I'o66ca. |

Oxmaxo, Ha paAny ¢b 9Toff depToll CXO0ACTBA, MEKIY
obouMn ydueHiAMU O0CHADPYRUBAETCA CYLIECTBEHHOE DABIHTIe: y
IIpokomoBr9a BB KadecTBB cyObekTa 0013aHHOCTEH BEHOTYHNAETE
Bech HApoOAb, Kakb msBberHoe emmHECcTBO, y ['o66ca — mcRIIO-
TUTEJIHHO OTABIbHEEE HHAUBHIH ; HAPOLb, COIJIACHO €ro TeopiH,
IOpeKpallaeTd BB MOHAPXiM CBoe CyIIeCTCBaHie, HIH, IpY-
TIMH CJIOBaMH, CIMBAETCA Cb CyBepeHoMb: ,rex est populus®.
Kaxp BUmmMB, MH 345CH CHOBa BCTpbIaeMCA ¢b OCHOBHEIME
OYHKTOMDB DacXOMIeHIA Mesay TeopiaMmu I[Ipokomosmya n
T'o66ca: srore mocabaHi BB OCHOBY Bcell cBoelf KOHIEIIIN
KIaJeTh OTABIbHATO HHIWBUAA H PBIOIUTEIBHO YCTPAHAETE
IOHATIe HAPOZA, KAKD MB8BBCTHAIO eXHHCTBA, IPOTHBOCTOALIArO
BEPXOBHON BmacTH. ABTODPD ., IIpaBHH®, HATPOTHBB, BCIOLY Hc-
XOIUTH U3B 9TOr0 eNUHCTBA, I UHINBAAYAIUSMB ['066ca BO BCHBXE
ero INROABIEHIAXD OCTAGTCA MY COBEPIIeHHO TYMIHMD ; TYIHK-
Ioit, cabmoBaTeNbHO, OKasHBaeTcad Ius IIpoxomoBHYa M Bes
Teopia I'o6Oca. ,

OrMbueHHAS TOJBKO UTO 9epTa pacxosmmeris Mexay I'o66-
coM®d 1 IlpoxonoBmyeM® cCOMMAKASTH €r0 ydUeHie ¢Bb Teopieit
I'ponia. [dua I'porid TouHO Takd ke, KAk U LT €T0 PYCCKATO
| mompasrarens, cy0berTOMD 00434HHOCTY IOBHHOBEHIS SIBIIETCA
TVIABEHMB 00pasoM’b BeCh HADPOAH, & He OTABIBHHU HMHIWUBHID.
W raras Toura B3pbHiA, KOHEUHO, JIOTMYECKH BHTEKAETDH H3B
IIPEJICTABIEHIA O NEPBOHAYANBHOMD CyBepeHuTeTb M m0roBopb
HOﬂHHHGHiH, BB KOTOPOMB ,HAPOLB® BHCIYIAETH, KAKD JOT0OBa-
PHUBANILASICS CTOPOHA, KaKb KOHTPATeHTD; BTO IpeICTaBIEHie,
Kakb MEH BHIBIM, 0IUHAKOBO OHJIO cBoicTBeHHO M ['pomin, n
Oeoany IlporomoBmy.

- ¥ TI'ponis, oueBnmmo, OeoaH® BaMMCTBYETH H CCHIKY
| ma phus mapsa BanenrvHiana, NpUBOAUMYI0 BB 5TOME KOHTERCTH
(Oeoars — p. 625, ¢. 2, v. 16 m I'pomint — L. T Cap. III§
VII, 18).

Cw yueniems IIypermopga coorBbrersermas teopia IIpo-
KOIoBUdYa OOHAPYMRUBAETDH, BOOOLIE I'OBOPSA, IOBOJIBHO CYIIECT-
BeHHBA 9epTH omiudia. Cb ofHOM CTOPOHH, MeAY  OGOMMHU
yuerniaMmu sambuaerca TO ske pasnamuie, 9To MemIy OeodaHOMB
u ['066coM®B, ¢b ApYyroit cropoHH, OeodaHy COBEPIIEHHO OCTa-

| JOCh YYMRAOD Ta CBoeoOpasHAsA CHCTeMa T'PARIAHCKON 1T06po-
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xbrenu, koTopas npomopbroBanacs llyennopdons. Beb ,xoa-
JKEHCTBA HApoJa INOANaBHAro“ cBoxarca IIpoKomoBMYeMB HcC-
KINYATEIbHO Kb TpeGoBaHID 6e3IpeKOCIOBHATO IIOBHHOBEHiS
BOb MOHApXA : HEHXDB ofgsamHOCTell ,IIpaBma“ He BHAETSH 1y,
Crbnoyers, omEAK0, OTMBIHTH, 4TO CAMHS ,A0JSKEHCTBAY,
IpmBONMMESL OeopaHoMb, HaX0ZATH ceGb Bb yuemin IIyden-
mopa monmyn amamorin. Bwmberbs ¢b ThMb, BB oMmerh Tpe-
0oBaHiA (e3NPEKOCIOBHATO NOBHHOBeHiA Ily(eEmopd® GEIE
3HAYHTENBHO KaTeropmuEbe I'pomis ¥ mOAYMEHSI®, KaKb MH
BAIBIA, 3TOMY TPeGOBAHIHD W BHYTpeHHIH Mip®H IONIAHHATO
BB 9TOM'D> OTHOUIEHIM HMDBETCA HAXHINO JO0CTATOYHOE OCHOBaHie
Tus commskeHis ydemia Oeodapa c¢b KouHIenmieir asTopa ,,De
officio«. |

Hamu saxomeuno cpaBHemie, cozepsmamieiica Bb ,IIpaBabe
TIOMUTHIECKO! NOKTPUEH Cb €7 EBPOIEHCKHMHU MCTOYHHKAMH.
IocrpaeMes Brparmd MOZBECTH eMy JTOTH.

JloxasaTenbersa, Kb KOTOPHM®B OpHGbraers Oeodand nms
060CHOBaHiA ycragoBaeHHaro [IeTpoms 3arbujaTerbHArO MOPSIKA
IIpeeMCcrBa, HOCATDH HA ce6b ABHHEe cabau BiIifHIA eBpomenckolf |
TONUTHIecKOR! MHeam. (OHO NIPOSBMIOCH, KAaKbh BB CAMOMbB
Meronb Oeof)aHa, TaKb K BD IIOMOMMHUTEILHOMT COJEpHaHiM
BHIBUHYTaro HMB y4IeHis. Bb cBoe#t poxrpmrs IIporomoBmus
HCXOJUTH H3H OCHOBHHXD HOHATIY, YCTAHOBJICHHHXH BB yUe-
HiAXD OpexcraBUTeNedt a0CONOTHCTCKAI0 HANMPABIEHIA INKOJH |
ecrecrBeHHaro mpasa — I'pomia, Ily¢ermoppa u I'o66ca.

HecMoTpsa 5a BEBIIHEe ¢XOOCTBO ¢B Teopielt sToro mocaba-
HArO0, y4IeHie OeoaHa 10 CymECTBY — BB CBOHXB OCHOBHHXD
IIOCHIKAXD — PB3KO PacXoMuTCs ¢B KOHIlemIiel asrTopa ,De
cive®, m IIpoKOIOBHYD BEH CBOHXTD IIOCTPOEHIAX® BCOLY CTOUTH
Ha mouBb reopint Tponmis um Iydemmopda; Bmbers ¢b THMD,
OTI'BILHEA 9epTH CX0oncTBa Mexnay yueHismu I'o66ca u Ilpoxro-
OOBMYa He HOCATH clenudruecKaro XapakTepa: aBTODD
SJIpaBIH* HecoMHEBHEO m 6€683% B3HAKOMCTBA CD
I'o66coM® MOrs 6H ODpPHUATH KB CBOEMY YUeHIiW.

1) Hexarogenie cocrasagers, kKak’k ME 3HAeMB, BMBHeHie Hapony Bb
0643aHHOCTh onpexbaaTh BOMO MocabIHeLapCTBOBABMIATO Tocynapa (cp. BRINS
crp. 27—28). ‘
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Braurk a1 BB IBHCTBUTENBHOCTH BSHAKOMDB OeoaHb Cb

' mpomsBeeniamMu I'o66ca, MK HBTH, KOHEIHO, PBIIUTE TPYIHO ;
BO BCAKOMB cayduah, aHamusb comepaamneiica BB ,lIpaBmb“
NOKTPUHE HE [aeTh NOCTATOTHHX'D 0CHOBaHIN zmm TAKOT'O

BARIIOIEHIS. .
Hanporns®b, Gaxrd sEaxoMcrsa IIpokomoBuda ¢b NIPOH3Be-
nemismu I'yro I'ponis u Ilydennopda, u NCIOIB30BARIA HXD Bb
. »[IpaBIB“, MOEETD OHTH yCTAHOBIEHD ¢b HOJXHOW TOCTO-
B’Bpﬂocfrbm 1), Kpowb ofmaro cxofcTBa HXBH KOHIENHi#,
HaMI OHIB OOHAPYKEHD® ITBIHII DAL COBHANEHIN 1O OTABIB-
HEMD BONPOCAMB ¥.3aHMCTBOBaHIM, Kakb M3D ,De jure belli ac
pacis®, rars u 185 ,De officio“. Bosspbuia Iydenmopda, xaxb
u3BbCTHO, TIPEICTABIAINTE CO00M KOMOMHANIO yUeHIM mepBaro
I3b HASBAHHHXD aBTOpoBD K ['0060ca, ¥ HYHHO IyMarh, ITO
HMEHHO Uepes® IIocpencTBo ,De officio“ 85 ,IIpaBny“ mpoHuKIn
gBKoTOpHE SIeMeHTH, HaloMuHawomIe ydexie I'o6Gca.
3ammersya ¥y I'poria u IIydenmopda OCHOBHES MOJIOKEHIL
cBoeY HORTPWEHH, IIpoKOIOBHYSG, HE BOCHPHEANB, ONHAKO, ¥
' cBOWXD 00pasnoBb (HALO0 MOJaraTh IO HEIOCTATKY WODPHAWYe-
CKaro IOHMMAHIs) BechMa CYILIECTBEHHHXD IS KOHCTPYKINIH
roCyAAPCTBEHBAr0 CTPOS HIeMeHTOBL, IIpoBomumoe I'ponieM®
u IydeEsopfoMs pasamdie MemIy IOJOMEeHieMDd MOHADPXa B
roCyOapcTBh NaTpUMOHIATPHOMD M YCTAHOBIEHHOM®  CBOGOA-
HHMDB CcOrjiacieMb Hapoma OCTAIoch (6HTH MOMeTh He 0e3h
KOCBEHHAr0 BIifeHiA Bo33pbHIM Dymneda) 9ymIHMB aBTOPY
wIIpaBOH®, ¥, BB COOTBBTCTBIM Cb BTUMDB, BH OCHOBAHIE apry-
MeHTAIliW BB IOJNB3Y 3aBbIIaTe bHATO IpeeMcTBa IIPOKONOBIYE
YACTHIHO IIOJOKHIE KOENENI0 IaTPHMOHIAILHALO IIPECTOJIO-
HACTBAisA, TpHCYIIYHD YIOMAHYTHMD aBTOPaM®b, |

C® IpyTrofi CTOPOEH, yMONdaHIe 00D MBBATIAXD H3D 064-
3aHHOCTH IIOBHHOBEHIS M BO3BeJeHie BB NPHHIMIE HAPYyIIeHis
TpasRAAHCKOI CBOGONH UOINAHHHXD NPUAAITE KOHCTPYHPOBAH-

1) Y9ro KacaeTcd COOTHOINEHiA MexIy ,[lpaBRo¥“ M IHCcepTAliAMH
Bynnes, To na ocHopaHiM 0JHOr0 IHING COMOCTaBJEeRHid conepxanifi BpAI® aE
MOXKHO OBIO0 GH ¢b MOJXHOY NOCTOBBPHOCTHHO yMO3ARNOIATH O 3HA-
koMceTBl  IIpokomoBHYa ¢H HA3BAHHBIME ABTOpoMb. OmHAKO, 6raroxaps HaH-
HHIMB BEBIMEAATO Xapakrepa (cp. Beume crp. 31), darTs sHaroMcrsa IIporomo-
BEYA Cb ,Selecta juris naturae et gentium® Bynnea He MOXeTH IOIJIEkKATE
coMHBRiW, a norToMy npioGphralors CymeCTBeHHOE 3HAYeHie H OT-

! MBYeHHNS BB NpENBIAYMIEMD 96 PTH CXOXGTBa.
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Holi BB ,llpaBnb“ Momapxim pbsko afcolrTHCICKif XapakTeph,
He BHTeKablIill n3® yueniit I'pomia, Iydermopda u Bynnes.

[ozBoxs moxd BIigHIEMD CBOMXD OGPABLOBE XOTOBOPHHILL
(GyEIAMEHTD IONB BIACTH MOHAPXa, IIpOKONOBHYTE BH OTIHUie
OTh HUXD OCHOBHBAETH IIPABO MOHADPXA I HA IPAMOMD DosecT-
BeHHOMD YCTaHOBJIEHIW, BB NOJHOMB COOTBBTCTBIH € Tpanu-
IIOHHOK HJeoJorielt PyCCROI! TOCyAapCTBEHHOCTIL.




ITonpaska.

—t

IlpnMbuanie 4-0e, TOMBIIEHHOE 10 HENOCMOTPY Ha CTP. 59, OTHOCHTCS
KB IepBO# eTpokd 60-0H cTpaHHIHL.
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