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LETTER OF TRANSMITTAL 

1 December, 1946 

To His Excellency 
R. GRE6G CHERRY, Governor 
Raleigh, North Carolina 

Dear Sir: 

In compliance with  statutes relating thereto,  I  herewith  transmit  the 
report of the Department of Justice for the biennium 1944-1946. 

Respectfully yours, 

HARRY MCMULLAN, 

Attorney General. 
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University of North Carolina v. Geo. E. Phillips, et al, 
Wesley J. Collier v. Gill, Commissioner of Revenue. 
P. P. Johnston v. Gill, Commissioner of Revenue. 
State ex rel. Gill, Commissioner of Revenue v. B. P. Saffo, t/a 

Saffo's Confectionery, et al. 
Southern Railway Co. v. Gill, Commissioner of Revenue. 
Godley Brothers v. Gill, Commissioner of Revenue. 
State V. Wilbur Smith. 

PENDING BEFORE INDUSTRIAL COMMISSION 

Riggsbee v. University of North Carolina. 
Robert Farley v. Division of Forestry and Parks, Dept. Con- 

servation and Development. 

DISPOSED OF BEFORE INDUSTRIAL COMMISSION 

L. 0. Hill V. Forsyth County Board of Education. 
Jones, Admr. v. University of North Carolina. 
Etta Estes v. Board of Buildings and Grounds. 
Norman Burgess v. Dept. of Conservation and Development. 
Boston Leak v. North Carolina State College. 

DISPOSED OF IN NORTH CAROLINA SUPREME COURT 

State ex rel. Utilities Comm. v. Atlantic Greyhound Corporation, 
224 N. C. 672 

Johnson v. Gill, Commissioner of Revenue, 224 N. C. 638 
Gardner v. Board of Trustees, Local Gov. Employees Retirement 

System, 226 N. C. 465. 
Ingle V. State Board of Elections, et al., 226 N. C. 454. 

DISPOSED OF IN UNITED STATES SUPREME COURT 

Williams and Hendrix v. State of North Carolina. 
Utilities Commission v. Interstate Commerce Commission. 
United States v. Southeastern Underwriters Association. 
Inman and Stark v. State of North Carolina. 
Harry Weinstein v. State of North Carolina. 

DISPOSED OF IN UNITED STATES DISTRICT COURT 

Godley Brothers v. Cherry, Governor, et al. 

PENDING IN DISTRICT COURT OF APPEALS 

Jeannette A. Noel v. Edson B. Olds, Jr., et al (Ackland Will Case) 

PENDING BEFORE INTERSTATE COMMERCE COMMISSION 

State of North Carolina and Utilities Commission v. Aberdeen 
& Rockfish R. R. Co. 



EXHIBIT II 

LIST OF CRIMINAL CASES ARGUED BY THE ATTORNEY GENERAL AND 
HIS ASSOCIATES BEFORE THE NORTH CAROLINA SUPREME 

COURT : FALL TERM, 1944; SPRING TERM, 1945; FALL 
TERM, 1945; SPRING TERM, 1946. 

FALL TERM, 1944 

State V. Allen, from Wilkes; nonsupport; defendant appealed; 
venire de novo (new trial) ; 224 N. C. 530. 

State V. Beckwith, from Wake; A.D.W.L Kill; etc.; defendant 
appealed; no error  (per cur.) ; 224 N. C. 859. 

State V. Big"gs, et al., from Guilford; murder first degree; de- 
fendants appealed; no error; 224 N. C. 722. 

State V. Cody, from Madison; reckless driving; defendant appeal- 
ed; error and remanded; 224 N. C. 470. 

State V. DeBerry, from Forsyth; assault on female; defendant 
appealed; reversed; 224 N. C. 834. 

State V. DeGraffenreid, from Lee; murder second degree; de- 
fendant appealed; no error; 224 N. C. 517. 

State V. Dunheen, from Guilford; murder first degree; defendant 
appealed; no error; 224 N. C. 738. 

State V. Edwards (Paul), from Johnston; attempted incest— 
carnal knowledge; defendant appealed; no error; 224 N. C. 527 

State V. Edwards (W. L.), from Pitt; manslaughter; defendant 
appealed; reversed; 224 N. C. 577. 

State V. Emery, et al., from Polk; violating liquor laws; defen- 
dants appealed; venire de novo; 224 N. C. 581. 

State v. (Godwin, et al., from Cumberland; A.D.W.L Kill—con- 
spiracy; defendants appealed; new trial; 224 N. C. 846. 

State v. Harrill, from Rutherford; prostitution; defendant ap- 
pealed; no error; 224 N. C. 477. 

State V. Hayden, from Guilford; nonsupport; defendant appeal- 
ed ; new trial; 224 N. C. 779. 

State V. Hill, from Guilford; perjury; defendant appealed; no 
error; 224 N. C. 782. 

State V. Inman, et al., from Lee; rape—highway robbery; defen- 
dants appealed; appeal dismissed; petitions denied; 224 N. 
C. 531. 

State V. Kirkman, from Guilford; violating liquor laws; defen- 
dant appealed; reversed; 224 N. C. 778. 

State V. Lewis, from Robeson; assault on female; defendant ap- 
pealed; no error; 224 N. C. 774. 

State V. McLean, from Scotland; burglary first degree; defen- 
dant appealed; new trial; 224 N. C. 704. 

State V. McMahan, from Yancey; abandonment-nonsupport; de- 
fendant appealed; no error; 224 N. C. 476. 
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State V. Mull, et al., from Burke; robbery with firearms; defen- 
dants appealed; no error; 224 N. C. 574. 

State V. Ogle, from Madison; reckless driving, etc.; defendant 
appealed; reversed; 224 N. C. 468. 

State V. Oxendine, from Robeson; A.D.W.I. Kill, etc.; defendant 
appealed; no error; 244 N. C. 825. 

State V. Parker, et al., from Johnston; attempt to receive stolen 
property, etc.; defendants appealed; no error; 224 N. C. 524. 

State V. Patterson, from Cherokee; manslaughter; defendant ap- 
pealed; reversed; 224 N. C. 471. 

State V. Pennell, from Caldwell; manslaughter; defendant ap- 
pealed; new trial; 224 N. C. 622. 

State V. Rowell, from Union; murder first degree; defendant ap- 
pealed; new trial; 224 N. C. 768. 

State V. Shook, from Cumberland; A.D.W.I.Kill, etc.; defendant 
appealed; no error; 224 N. C. 728. 

State V. Stewart, from Harnett; operating motor vehicle after 
license revoked; defendant appealed; no error; 224 N. C. 528. 

State V. Stone, from Robeson; manslaughter; defendant appeal- 
ed; new trial; 224 N. C. 848. 

State V. Thompson, et al., from Mecklenburg; murder first de- 
gree; defendants appealed; no error; 224 N. C. 661. 

State V. Todd, from Cumberland; conviction of murder second 
degree and judgment thereon set aside by superior court judge 
for newly discovered evidence; State appealed; appeal dis- 
missed; certiorari denied; 224 N. C. 776. 

State V. Wade, from Scotland; rape; defendant appealed; no 
error; 224 N. C. 760. 

State V. Watts, from Columbus; violating liquor laws; defendant 
appealed; reversed; 224 N. C. 771. 

State V. Weinstein, from Wake; larceny and receiving; defendant 
appealed; no error; 224 N. C. 645. 

DOCKETED AND DISMISSED ON MOTION 

State v. Alexander, from Durham. 
State V. Taylor, from Wake. 
State V. Buchanan, from Mecklenburg. 
State V. Brooks, from Mecklenburg. 
State V. Jones, from Halifax. 

SPRING TERM, 1945 

State V. Brady, from Randolph; carnal knowledge; defendant 
appealed; no error (per cur.) ; 225 N. C. 

State V. Britt, from Robeson; manslaughter; defendant appeal- 
ed ; no error; 225 N. C. 364. 

State V. Brown, from Martin; violating statute regulating seat- 
ing arrangement in buses; defendant appealed; new trial; 
225 N. C. 22. 
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State V. Clark, from Vance; manslaughter; defendant appealed; 
new trial; 225 N. C. 52. 

State V. Cody, from Buncombe; assault with deadly weapon; de- 
fendant appealed; no error; 225 N. C. 38. 

State V. Crandall, from Beaufort; A.D.W., etc.; defendant ap- 
pealed; affirmed; 225 N. C. 148. 

State V. Davenport, from Tyrrell; fornication and adultery; de- 
fendant appealed; no error; 225 N. C. 13. 

State V. Davis, from Rowan; manslaughter; defendant appealed; 
no error; 225 N. C. 117. 

State V. French, from Montgomery; murder first degree; defen- 
dant appealed; no error; 225 N. C. 276. 

State V. 1*riddle, et al., from Guilford; breaking and entering- 
larceny and receiving; defendants appealed; no error; 225 
N. C. 240. 

State v. Graham, from Bladen; violating liquor laws; defendant 
appealed; affirmed; 225 N. C. 217. 

State v. Harrison, from Guilford; assault with deadly weapon; 
defendant appealed; new trial; 225 N. C. 234. 

State V. Heglar, et al, from Stanly; violating lottery laws; defen- 
dants appealed; reversed; 225 N. C. 220. 

State v. Hill, from Wayne; A.D.W.I.Kill; defendant appealed; 
no error; 225 N. C. 74. 

State v. Isaac, from Catawba; murder first degree; defendant 
appealed; new trial; 225 N. C. 310. 

State v. King (Cora), from Richmond; larceny; defendant ap- 
pealed; no error; 225 N. C. 236. 

State v. King (Orlie), from Randolph; assault with intent to 
commit serious injury; defendant appealed; no error (per 
cur.) ; 225 N. C. 

State v. Lord, from Cabarrus; murder first degree; defendant ap- 
pealed; no error; 225 N. C. 354. 

State v. Manning, from Martin; aiding, etc. abortion; defendant 
appealed; no error (per cur.) ; 225 N. C. 41. 

State v. Matheson, from Alexander; murder first degree; defen- 
dant appealed; no error; 225 N. C. 109. 

State V. Miller, from Anson; contributing to delinquency; de- 
fendant appealed; appeal dismissed; 225 N. C. 213. 

State V. Mitchell, from Buncombe; practicing palmistry; appeal 
by State; special verdict; appeal dismissed (per cur.) ; 225 
N. C. 42. 

State V. Murdock, from Iredell; A.D.W.I.Kill, etc.; defendant ap- 
pealed; no error; 225 N. C. 224. 

State V. Murphy, et al., from Lenoir; assault-robbery; defen- 
dants appealed; error and remanded; 225 N. C. 115. 

State V. McDaniel, from Guilford; rape; defendant appealed; no 
error (per cur.) ; 225 N. C. 

State V. Parsons, from Caldwell; carnal knowledge; defendant 
appealed; no error (per cur.) ; 225 N. C. 
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State V. Perry, from Franklin; A.D.W.I.Kill; defendant appeal- 
ed; error and remanded; 225 N. C. 174. 

State V. Scoggins, et al., from Lee; manslaughter; defendants 
appealed; no error; 225 N. C. 71. 

State V. Smith, from Johnston; arson; defendant appealed; no 
error; 225 N. C. 78. 
State V. Spruill, from Wayne; A.D.W.I.Kill; defendant appealed; 

new trial; 225 N. C. 356. 
State V. Sutton, from New Hanover; A.W.I.Rape; defendant 

appealed; no error; 225 N. C. 332. 
State V. White, from Caldwell; nonsupport; defendant appealed; 

reversed;225N. C. 351. 
State V. Williams, from Mecklenburg; manslaughter; defen- 

dant appealed; no error; 225 N. C. 182. 

DOCKETED AND DISMISSED ON MOTION 

State V. Calhoun, from Rockingham. 
State V. Walsh, from Caldwell. 

FALL TERM, 1945 

State V. Barfield, from Scotland; A.D.W.LKill; defendant ap- 
pealed; no error (per cur.) ; 225 N. C. 

State V. Bennett, from Guilford; murder second degree; defen- 
dant appealed; no error; 226 N. C. 82. 

State V. Brooks, from New Hanover; rape-first degree burglary; 
defendant appealed; no error; 225 N. C. 662. 

State V. Cannaday, from Harnett; violating liquor laws; defen- 
dant appealed; no error (per cur.) ; 225 N. C. 

State v. Cox, from Robeson; violating liquor law^s; defendant 
appealed; no error (per cur.) ; 225 N. C. 

State V. Curling, from Washington; A.W.LRape; defendant ap- 
pealed; no error( per cur.) ; 225 N. C. 

State V. Dover, from Cleveland; receiving stolen goods, etc.; de- 
defendant appealed; affirmed (per cur.) ; 225 N. C. 

State V. Gordon, from Davidson; fornication and adultery; de- 
fendant appealed; reversed; 225 N. C. 757. 

State V. Hightower, from Wilkes; murder first degree; defen- 
dant appealed; no error; 226 N. C. 62. 

State V. Home, from Gaston; murder second degree; defendant 
appealed; no error; 225 N. C. 603. 

State V. Jackson, from Pender; assault on female; defendant ap- 
pealed; error and remanded; 226 N. C. 66. 

State V. Marsh, from Columbus; trespass-assault; defendant 
appealed; affirmed; 225 N. C. 648. 

State V. Mays, from Lee; murder first degree; defendant ap- 
pealed; no error; 225 N. C. 486. 

State V. Miller, from Wilkes; assault with deadly weapon; de- 
fendant appealed; no error; 225 N. C. 478. 
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State V. Morgan, from Craven; assault on female; defendant ap- 
pealed; no error; 225 N. C. 549. 

State V. McNeill, from Harnett; violating liquor lav^^s; defendant 
appealed; reversed; 225 N. C. 560. 

State V. Peterson, from Sampson; murder second degree; de- 
fendant appealed; new trial; 225 N. C. 540. 

State V. Petry, from Wake; A. W. I. Rape; defendant appealed; 
no error; 226 N. C. 78. 

State V. Robinson, from Mecklenburg; manslaughter; defendant 
appealed; new trial; 226 N. C. 95. 

State V. Shoup, from Guilford; receiving stolen goods; etc.; de- 
fendant appealed; no error; 226 N. C. 69. 

State V. Spencer, from Gaston; abandonment-nonsupport; de- 
fendant appealed; no error; 225 N. C. 608. 

State v. Stevenson, from Columbus; violating liquor laws; de- 
fendant appealed; no error (per cur.) ; 225 N. C. 

State V. Stone, from Robeson; murder second degree; defendant 
appealed; no error; 226 N. C. 97. 

State V. Stutts, from Moore; violating liquor laws; defendant ap- 
pealed; no error (per cur.) ; 225 N. C. 647. 

State V. Talton, from Johnston; manslaughter; defendant ap- 
pealed; no error (per cur.) ; 225 N. C. 

State V. Vanderlip, from Mecklenburg; abandonment-nonsupport; 
defendant appealed; reversed (per cur.) ; 225 N. C. 610. 

State V. Williams, from Lee; rape; defendant appealed; no er- 
ror; 225 N. C. 475. 

State V. Wise, from Guilford; murder first degree; defendant 
appealed; no error; 225 N. C. 746. 

DOCKETED AND DISMISSED ON MOTION 

State V. Meadows, from Pitt. 
State V. Burnett, from New Hanover. 
State V. Jestes, from Avery. 

SPRING TERM, 1946 

State v. Baldwin, from Wake; possessing burglary tools; defen- 
dant appealed; no error; 226 N. C. 295. 

State V. Bullins, from Rockingham; carnal knowledge, etc.; de- 
fendant appealed; new trial as to violating G. S. 110-39; af- 
firmed as to violating G. S. 14-26; 226 N. C. 142. 

State V. Carroll, from Caldwell; operating motor vehicle while 
intoxicated; defendant appealed; new trial; 226 N. C. 237. 

State V. Clough, from Davidson; worthless check; defendant ap- 
pealed; appeal dismissed (per cur.) ; 226 N. C. 384. 

State V. Deaton, from Gaston; murder first degree; defendant ap- 
pealed; no error; 226 N. C. 348. 

State V. Farrar, from Orange; violating liquor laws; defendant 
appealed; appeal dismissed (per cur.) ; 226 N. C. 478. 
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State V. Gardner, from Buncombe; manslaughter; defendant ap- 
pealed; new trial; 226 N. C. 310. 

State V. Gibson, et al., from Caswell; attempted burglary-forcible 
trespass; defendant appealed; error and reversed as to burg- 
lary; no error as to forcible trespass; 226 N. C. 194. 

State V. Hart, from Halifax; murder first degree; defendant ap- 
pealed; no error; 226 N. C. 200. 

State V. Herring, from Wayne; rape; defendant appealed; no er- 
ror; 226 N. C. 213. 

State V. Johnson, et al., from Wake; rape; defendants appealed; 
judgment arrested; 226 N. C. 266. 

State V. Jordan, from Dare; burglary second degree; defendant 
appealed; new trial; 226 N. C. 155. 

State V. King, from Lenoir; murder first degree; defendant ap- 
pealed; no error; 226 N. C. 241. 

State V. Lewis, e'^ al.- from Caldwell; A. W. L Rape; defendants 
appealed; error and remanded; 226 N. C. 249. 

State V. Locklear, from Robeson; burglary second degree; de- 
fendant appealed; new trial; 226 N. C. 410. 

State V. Malpass, from Columbus; mayhem; defendant appealed; 
error and remanded; 226 N. C. 403. 

State V. Morgan, from Guilford; nonsupport; defendant appealed; 
judgment arrested; 226 N. C. 414. 

State V. Mounce, from Rockingham; receiving stolen goods, etc.; 
defendant appealed; affirmed; 226 N. C. 159. 

State V. McNair, from Forsyth; larceny; defendant appealed; no 
error; 226 N. C. 462. 

State V. Peterson, from Sampson; violating liquor laws; defen- 
dant appealed; reversed; 226 N. C. 255. 

State v. Presnell, from Buncombe; sale of short-weight butter; 
defendant appealed; appeal dismissed; 226 N. C. 160. 

State V. Setzer, from Caldwell; bigamous cohabitation; defendant 
appealed; reversed; 226 N. C. 216. 

State V. Stewart, from Wake; murder first degree; defendant ap- 
pealed; no error; 226 N. C. 299. 

State V. Taylor, from Wayne; murder second degree; defendant 
appealed; no error; 226 N. C. 286. 

State V. Thomas, from Hoke; receiving stolen goods, etc.; defen- 
dant appealed; affirmed (per cur.) ; 226 N. C. 384. 

State V. Vaden, et al., from Rockingham; manslaughter; defen- 
dants appealed; no error; 226 N. C. 138. 

State V. Walker, from Harnett; rape; defendant anpealed; no er- 
ror; 226 N. C. 458. 

State V. Witherington, from Wayne; kidnapping; defendant ap- 
pealed; new trial; 226 N. C. 211. 

DOCKETED AND DISMISSED ON MOTION 

State V. Parsons, from Caldwell. 
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SUMMARY 

Affirmed on Defendant's appeal   76 
New trial or reversed on Defendant's appeal  34 
Error and remanded   6 
Judgment arrested   2 
Appeal dismissed  17 
Appeal dismissed on State's appeal   1 

136 

FEES TRANSMITTED BY ATTORNEY GENERAL TO STATE TREASURER SINCE 

FEBRUARY TERM, 1944, THROUGH FEBRUARY TERM, 1946 

State V. Herndon $ 10.00 
State V. Dry   10,00 
State V. Parker   10.00 
State V. Edwards     10.00 
State V. Beckwith     10.00 
State V. Stewart 10.00 
State V. Harrell 10.00 
State V. Shook 10.00 
State V. Oxendine 10.00 
State V. Mull 10.00 
State V. Lewis   10.00 
State V. Hill   10.00 
State V. Manning   10.00 
State V. McMahan 10.00 
State V. Scoggin, et al 20.00 
State V. Parsons      . 10.00 
State V. King       10.00 
State V. Davenport     10.00 
State V. Davis   10.00 
State V. Hill   10.00 
State V. Miller  10.00 
State V. King      10.00 
State V. Graham    10.00 
State V. Brady   . 10.00 
State V. Sutton   10.00 
State V. Friddle, et al   20.00 
State V. Cody   10.00 
State V. Murdock   10.00 
State V. Curling 10.00 
State V. Williams 10.00 
State V. Talton 10.00 
State V. Cannaday 10.00 
State V. Dover 10.00 
State V. Home 10.00 
State v. Spencer   10.00 
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State V. Miller      10.00 
State V. Brooks        10.00 
State V. Cox 10.00 
State V. Barfield 10.00 
State V. Marsh 10.00 
State V. Stutts 10.00 
State V. Shoup 10.00 
State V. Bennett 10.00 
State V. Petry 10.00 
State V. Stone 10.00 
State V. Stevenson             .                                            . 10.00 
State V. Sawyer .       10.00 
State V. Vaden, et al 20.00 
State V. Bullins 10.00 
State V. Mounce 10.00 
State V. Presnell 10.00 
State V. Gibson, et al 20.00 
State V. Parsons 10.00 
State V. Baldwin 10.00 
State V. Stewart 10.00 
State V. Taylor 10.00 
State V. Thomas 10.00 
State V. McNair 10.00 
State V. Farrar      10.00 

$630.00 



SUMMARY OF ACTIVITIES 

STAFF PERSONNEL 

During the biennium there were several important changes in the per- 
sonnel of this office. 

Mr. George B. Patton, Assistant Attorney General, resigned to return to 
private practice on November 15, 1944. He was later made General Counsel 
for the State Highway and Public Works Commission. 

Mr. Ralph Moody, of Murphy, was appointed Assistant Attorney General 
to succeed Mr. Patton and is now serving in that capacity. 

Mr. William J. Adams, Jr., Assistant Attorney General, who had been 
assigned to the Revenue Department, resigned August 1, 1945, to enter 
private practice in Greensboro. The vacancy caused by his resignation 
was filled by the appointment of Mr. Frank P. Spruill, Jr., of Rocky Mount. 
Mr. Spruill has served during the balance of the biennium in that capacity. 

Mr. H. J. Rhodes, as Assistant Attorney General, served throughout the 
biennium. 

Mr. James E. Tucker has continued as a member of the legal staff since 
1939. 

Mr. Philip E. Lucas, of Burgaw, was appointed as a member of the re- 
search staff of the office on April 8, 1946, and was serving in that capacity 
at the end of the biennium. 

The secretarial staff of the office during the biennium was as follows: 
Mrs. Margaret York Wilson, Miss Elizabeth Flournoy, Miss Ruby Thomas, 
Miss Elizabeth Kelly, Miss Lillian Turner, and Mrs. Grace H. Baker. 

Due to inability to find an available and properly qualified attorney to fill 
the other position as a research member of the staff, this position remained 
vacant. There were very few graduates of the law schools during the war 
period and those who did graduate were promptly taken up by opportunities 
offered in private practice in this State and elsewhere. 

DIVISION OF LEGISLATIVE DRAFTING AND CODIFICATION OF STATUTES 

The General Assembly of 1943 adopted Resolution No. 23, creating a 
commission on statutory revision, consisting of twelve members, being the 
chairmen and the subcommittees of the Committees on Recodification in the 
Senate and House of Representatives. The duty of this commission was 
to serve in an advisory capacity and cooperate with the Attorney General and 
the Division of Legislative Drafting and Codification of Statutes in a study 
of the recommendations of the division with respect to desirable clarifying 
statements and the preparation of such proposed statutes for submission to 
the General Assembly of 1945. This commission was composed of the 
following persons: 

Senators Irving E. Carlyle, Brandon P. Hodges, D. E. Hudgins, Wade B. 
Matheny, K. A. Pittman, and Representatives Oscar G. Barker, Frank W. 
Hancock, Jr., A. I. Ferree, Bryan Grimes, W. L Halstead, Robert Moseley 
and Kerr Craige Ramsay. 
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This commission rendered a valuable service between the 1943 and 1945 
sessions of the General Assembly, holding many meetings, and considered 
in detail the proposed legislative amendments clarifying various obscure 
sections of the law and correcting conflicting provisions, obvious errors, 
etc. A bill was presented by the commission to the Legislature, which was 
enacted as Chapter 635 of the Session Laws of 1945. Although this com- 
mission was diligent in attending to the work assigned to it, it was unable 
to complete the undertaking within the time available for this purpose. 

For the continuation and extension of this work, the General Assembly of 
1945 enacted Chapter 157, creating the General Statutes Commission, and 
assigned to it duties as follows: 

(a) To advise and cooperate with the Division of Legislative Drafting 
and Codification of Statutes of the Department of Justice in the work of 
continuous statutory research and correction, for which the division is 
made responsible by G.S.  114-9 (c). 

(b) To advise and cooperate with the Division of Legislative Drafting and 
Codification of Statutes in the preparation and issuance by the division of 
supplements to the General Statutes pursuant to G.S. 114-9 (b). 

(c) To make a continuing study of all matters involved in the prepara- 
tion and publication of modern codes of law. 

Messrs. Robert F. Moseley, I. M. Bailey, Luther E. Barnhart, M. S. Breck- 
enridge, J. Wilbur Bunn, Fred B. Helms, Malcomb McDermott, Henry A. 
McKinnon and Basil L. Whitener were named as members of the com- 
mission. 

Mr. Robert F. Moseley was elected chairman. 
Mr. Lawrence E. Watt, of Reidsville, was selected as a member of the 

staff and assigned to duty as Executive Secretary of this commission. Mr. 
Watt continued in this position until he resigned to run for Congress from 
the Fifth Congressional District. The place remained open until Mr. Harry 
W. McGalliard, formerly a member of the staff of this office in the Divi- 
sion of Legislative Drafting and Codification of Statutes, was appointed to 
carry on this work and continues to serve in that capacity. 

This commission will submit, as provided by law, its report to the Gen- 
eral Assembly covering its activities during the biennium. 

Under the duties assigned to it by Chapter 382 of the Session Laws of 
1943, the Division of Legislative Drafting and Codification of Statutes has 
continued to make a systematic study of the General Statutes of the State, 
for the purpose of ascertaining what ambiguities, conflicts, duplications and 
other imperfections in form and expression should be corrected and will 
submit to the General Assembly its recommendations for such changes as 
will be suggested. The director of the division, Mr. Clifton W. Beckwith, 
acts as the Secretary for the General Statutes Commission. 

The General Assembly of 1945 enacted Chapter 863, directing the Divi- 
sion of Legislative Drafting and Codification of Statutes of the Department 
of Justice, under the direction and supervision of the Attorney General, to 
cause to be published under its supervision cumulative pocket, supplements 
to the four volumes of the General Statutes, which will contain an accurate 
transcription of all the laws of a general and permanent nature enacted by 
the General Assembly, and complete and accurate annotations to the sta- 
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tutes, with a cumulative index. This Act made the supplements so pub- 
lished prima facie evidence of the general and permanent laws of North 
Carolina contained in these supplements. 

Acting under authority of this legislation, the Division of Legislative 
Drafting and Codification of Statutes supervised the publication by The 
Michie Company of the interim and cumulative pocket supplements of the 
General Statutes, including the laws of 1945 and annotations thereto. The 
cumulative pocket supplements to the General Statutes are sold under con- 
tract with The Michie Company to subscribers at a cost of $10.00 for each 
biennium. 

LEGISLATIVE DRAFTING 

During the General Assembly of 1945, the staff of this office was called 
upon to prepare a total of 1237 bills, which were at the request of various 
State and local officials and members of the General Assembly for considera- 
tion at that time. This represented a very large proportion of the total 
number of bills presented to the   General Assembly for enactment. 

The drafting of this legislation by the members of the staff of this depart- 
ment aids in the codification of these laws in the supplement to the General 
Statutes, which is later published by The Michie Company. Particular ef- 
fort is made in the drafting of legislation to fit it in to the existing codifica- 
tion of our statutory law. While the performance of these duties required the 
cooperation of all the members of this staff and engaged most of the attention 
of the office during the session of the General Assembly, it was considered 
by me as well worth the time and effort involved and seemed to be appreciated 
by the members of the General Assembly, as evidenced by the adoption of 
Joint Resolution No. 1501, commending the Attorney General and his entire 
staff for assistance rendered the membership of the General Assembly of 
1945. 

This work is now required by Article 2 of Chapter 114 of the General Sta- 
tutes, creating the Department of Justice. 

DIVISION OF CRIMINAL AND CIVIL STATISTICS 

During the biennium the work of this division has continued under the 
direction of Mr. Clifton W. Beckwith. A report of its activities has been 
prepared by the director and will be made a pai-t of this statement. There 
is included as a part of this Biennial Report a compilation of statistics cover- 
ing the activities of ou^" criminal courts, other than courts of justices of the 
peace, and a summarization of civil cases tried in our Superior Court during 
the biennium. 

A RECOMMENDATION 

The recommendation is now renewed that the General Assembly, by enact- 
ment of a statute, authorize that there be included in each bill of cost, in all 
civil and criminal cases, a fee of ten cents to be paid to the reporting officer 
of the superior and inferior courts making the required statistical reports. 
There is a great deal of opposition to these reports by the reporting officers, 
as it is felt that they do this work without compensation and often at consid- 
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erable expense to themselves. In large counties it requires a very substantial 
portion of the time of one employee to prepare the required reports. If the 
fee is allowed by law, the reporting officials will feel that they have been 
reasonably compensated for their time and expense and much better report- 
ing will be obtainable. 

STATE BUREAU OF INVESTIGATION 

During the latter part of the biennium, Mr. Thomas Creekmore resigned 
as Director of the Bureau of Investigation and Mr. Walter F. Anderson, the 
Chief of Police of Charlotte, North Carolina, was appointed to succeed him. 

Mr. Anderson came to this bureau with long and valuable experience as a 
police and investigating officer, having risen from the ranks of the police 
force of Winston-Salem to become the Chief of Police of that city and later 
was selected as Chief of Police of Charlotte. 

There is included in this Biennial Report the report made by Mr. Anderson 
as the Director of the Bureau of Investigation. The opportunity for service 
by this bureau is greatly enhanced by the character of the personnel of the 
bureau and the fine cooperation which we are now getting from the sheriffs, 
chiefs of police, solicitors, prosecuting attorneys and other officials. The 
demands on the bureau for its services far exceed the ability of the limited 
personnel to respond. I urge that the General Assembly shall give careful 
consideration to the recommendations of the director of the bureau for the 
expansion of this service. In the post-war period, it is now evident it will 
be called upon more and more in criminal investigations requiring the char- 
acter of service which this bureau offers. 

REVENUE DEPARTMENT AND MOTOR VEHICLE DEPARTMENT 

During the last biennium the tax collections of the Department of Revenue 
have far exceeded any year in the history of the State. Under the terms of 
the statute, G.S. 114-4, Mr. W. J. Adams, Jr., was appointed as Assistant 
Attorney General assigned to this department. Upon the resignation of Mr. 
Adams and the appointment of Mr. Frank P. Spruill, Jr., as Assistant Attor- 
ney General, this work was continued under his direction. 

Mrs. Cornelia McKimmon Trott, who had served as legal assistant in this 
office, resigned in the last year of the biennium. Later Mr. James E. Tucker, 
who had served on the staff of this office since 1938, was assigned to work 
in this department as an employee of the Department of Revenue but under 
the direction and supervision of the Attorney General, and authorized to act 
as one of my representatives in that office. 

The enormous increase in volume of the collection of taxes for the General 
Fund and Highway Fund in the Revenue Department has imposed a tre- 
mendous burden on the legal staff, which is entirely too much for one lawyer 
to undertake to perform. All of the work done in this office is under my 
supervision, but the details must be carried forward by the assistants as- 
signed to the work. There should be at least two Assistant Attorneys Gen- 
eral assigned to the work of this department, in conjunction with the work 
of the Motor Vehicle Department. 
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RECOMMENDATION 

The number of Assistant Attorneys General on my staff is now limited to 
four. I strongly recommend that the number of Assistant Attorneys General 
be left to be determined by appropriations made by the General Assembly. 
Obviously, the work of this office will grow with the expansion of State agen- 
cies and no good reason can be found to have a statutory limitation on the 
number to be provided for this service. The appropriation made by the 
General Assembly each biennium will determine this question. 

The Assistant Attorney General assigned to the Department of Revenue, 
and the other assistant there who is now classified as a Senior Attorney, 
likewise provide the legal services needed by the Motor Vehicles Department. 
The legal work of the Motor Vehicles Department is not comparable to the 
extent of the legal work of the Department of Revenue, but is very substan- 
tial as this department is likewise engaged in the collection of motor vehicle 
revenues as well as having the supervision of the State Highway Patrol in 
its activities throughout the State. 

During the biennium we have been extremely fortunate in having very 
little tax litigation, due to the fact that the Commissioner of Revenue, Mr. 
Edwin Gill, and the staff of the Department of Justice have endeavored at all 
time to judicially and fairly consider the tax questions which arise with tax- 
payers. Tax litigation in this State has been very small indeed. It can be 
anticipated that in the coming years, we may not be so fortunate, as the tax 
problems become more acute and extensive. 

Appreciation is expressed for the fine cooperation and consideration we 
have received from Mr. Edwin Gill, Commissioner of Revenue, and Mr. T. 
Boddie Ward, Commissioner of Motor Vehicles, and the members of their 
staffs. 

OFFICE CONFERENCES AND CONSULTATIONS WITH STATE OFFICERS AND 

DEPARTMENTAL OFFICIALS 

Under the provisions of the State Constitution and laws enacted in pursu- 
ance thereto, this office has continued to act as the legal advisor for State 
officials, departments, bureaus and institutions. Throughout the biennium 
in frequent conferences with State officials and department heads, oral advice 
has been given and in numerous instances written opinions have been fur- 
nished. 

Due to changing conditions in the field of public education and with the 
return of many veterans from service, more than usual demands have been 
made upon this office for legal services in connection with housing students 
in our schools and colleges. The problem is extensive and acute throughSut 
this State, as well as elsewhere. 

The University of North Carolina at Chapel Hill has found it necessary to 
erect dormitory space costing $1,000,000 and at State College costing $1,- 
200,000. Detailed contracts and plans for financing these projects were pre- 
pared or supervised in this office. 

Appreciation is expressed to Governor R. Gregg Cherry and all other State 
officials for the cooperation we have received during the biennium, and the 
assistance given us in the performance of our duties. 
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ATLANTIC AND NORTH CAROLINA RAILROAD 

During the biennium the Attorney General's office has been called upon 
for legal assistance to the President and Directors of the North Carolina 
Railroad Company. This railroad continued to be operated by the lessee, 
the Atlantic and East Carolina Railway Company, during the biennium and 
as a result of the increase in its gross revenues, has substantially reiaced 
the indebtedness to the State of North Carolina for funds which had been 
borrowed for its rehabilitation program and otherwise, reference to which 
is made in the last biennial report of this department. 

The future success of the railroad will in a large part depend upon the 
cooperation of the State and its various departments and agencies. With 
such help as the State may be able to provide for this company, it is entirely 
probable that the railroad will continue to be operated successfully and will 
eventually retire in full the indebtedness to the State. The amount of the 
State's investment in this road is, in my opinion, fully justified as it remains 
as an important artery of trade and commerce in the section of the State it 
serves. Cherry Point Marine Air Station, which is located on its line, is a 
permanent marine base and provides a substantial source of revenue. 

The Port of Morehead City will evidently expand, now that the Standard 
Oil Company of New Jersey has built large receiving tanks for petroleum 
products on the Port Authority premises and are distributing petroleum 
products from that point, a great deal of which moves over rails of the com- 
pany. 

ADVISORY OPINIONS TO LOCAL OFFICIALS 

As has been the custom for many years, the office of the Attorney General 
has continued to furnish advisory opinions to county, city and other local 
officials, upon numerous questions of administrative law and procedure. The 
demand for advisory opinions from this office generally originating through 
attorneys representing these local governments, they have been utilizing this 
method of determining unsettled administrative practices and questions which 
arise. 

The effort of this office to provide the opinions of local officials has 
represented a large part of the work of the staff of this office, but an effort 
has always been made to request that the local legal advisors be first 
consulted before submitting the questions to this office. 

The opinions rendered local officials are very extensive and numerous, 
to such an extent that it would be impracticable to publish all of them 
as a part of this report. Digests of these opinions are periodically pub- 
lished in POPULAR GOVERNMENT, the magazine of the Institute of 
Government of the University of North Carolina, and summaries of these 
opinions are periodically carried in the press of the State. Digests of 
opinions of special interest to cities and towns are mimeographed and 
distributed by the North Carolina  League of Municipalities. 

STATE BANKING COMMISSION 

During  the   biennium   the   Attorney   General   has   sat   as   an   ex   officio 
member  of the  State  Banking  Commission  and  has  participated  in   the 
consideration  of the many problems confronting this  commission. 
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A report of the activities of this commission will be made through the 
Commissioner of Banks. Special consideration has been given to the regu- 
lations of the small loan business, which was placed under the supervision 
of the State Banking Commission by an Act of the General Assembly 
of 1945. 

RECOMMENDATION 

It is evident that the omitting of lending companies making loans on 
motor vehicles from the operation of the Act was unfortunate. I join in 
the recommendation of the Commissioner of Banks that the law should 
be amended to include all such agencies engaged in making small loans, 
in Older to insure uniformity of practice and prevent the public from being 
imposed upon by agencies engaged in this business. 

TEACHERS' AND STATE EMPLOYEES' RETIREMENT SYSTEM 

IN NORTH CAROLINA 

This department, in keeping with the requirement of the law, has con- 
tinued to furnish legal services for the Board of Trustees of this System. 
The increasing work of this System has, as might be expected, added to 
the legal work of this office extensively. As the System grows and the re- 
tirements become more numerous, it is evident that the legal work of this 
System will make further demands upon us. We have had the finest possi- 
ble cooperation from the present Director, Mr. Nathan H. Yelton, and 
his predecessor. 

UNEMPLOYMENT  COMPENSATION   COMMISSION 

Although the Unemployment Compensation Commission has its own 
legal staft', the Attorney General's office from time to time is requested 
to advice with the attorneys representing this commission. No legal prob- 
lem of any peculiar difficulty has been presented during the biennium. 

STATE BOARD OF PUBLIC WELFARE AND THE STATE COMMISSION 

FOR THE BLIND 

Duiing the past biennium, as theretofore, this office has acted as legal 
advisor to the State Board of Public Welfare and the State Commission 
for the Blind. There have been frequent requests for office consultations, 
and written advisory opinions, some of which are set forth in this report. 
We acknowledge the fine cooperation we have had from Dr. Ellen Winston, 
Commissioner of the Board of Public Welfare, and Dr. Roma S. Cheek 
and her successor. Miss Helen P. Reinhardt, as the executive heads of the 
State Commission for the Blind. 

It is impossible to overstate the work being done by these social agencies 
for the welfare of needy people of the State. It has been a source of real 
satisfaction to cooperate with them in all legal problems arising in con- 
nection with their responsibilites. 
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STATE DEPARTMENT OF AGRICULTURE 

The State Department of Agriculture has had frequent occasion to 
call upon this office for legal assistance in problems which have arisen 
in the performance of their duties, which extend through the confines of the 
State. The broad powers given to the Commissioner of Agriculture and 
the State Board of Agriculture, and the expanding functions performed 
by this important department, touch the lives of all the rural and many 
of the urban people of the State. Space does not permit detailing of the 
numerous occasions for rendering legal assistance to this department. We 
are happy to acknowledge the fine cooperation of the Commissioner of the 
Agriculture, Mr. W. Kerr Scott, and all members of his staff. 

DEPARTMENT OF  CONSERVATION  AND  DEVELOPMENT 

The Department of Conservation and Development has grown to be 
one of the largest State Departments. The extensive functions now perform- 
ed by this department, including within it the Division of Game and Inland 
Fisheries and the large personnel required in the enforcement of game 
and fishing laws and the protection of forests, have given occasion to 
many calls for legal assistance. An effort has been made to serve all the 
demands made by this department for legal services and we acknowledge 
with appreciation the cooperation we have received at the hand of the Di- 
rector, Mr. R. Bruce Etheridge, and his entire staff. The legal services 
required by this department require a substantial part of the time of this 
office. 

OTHER STATE DEPARTMENTS AND AGENCIES 

During the biennium, this office has had numerous requests for confer- 
ences and oral and written advisory opinions to other State departments, 
agencies and institutions. Among the ones most frequently calling upon 
us for legal assistance and advice has been the State Board of Alcoholic 
Control, the Banking Department, the Adjutant General's Office, the 
Budget Bureau, the State Board of the Elections, the Local Government 
Commission, the Division of Purchase and Contract; and the recently cre- 
ated boards and commissions, the Hospitals Board of Control, the Veterans 
Commission, the Recreation Commission and the Medical Care Commis- 
sion. 

During the course of the biennium the staff of the office has had oc- 
casion to be called upon by all of the State departments, institutions and 
agencies for legal assistance and advice. The demands for brevity in this 
summary exclude a detailed statement of these matters. 

INDUSTRIAL COMMISSION AND WORKMEN'S 

COMPENSATION PAYMENTS 

All State employees, except the elected officials, are subject to the pro- 
visions of the Workmen's Compensation Act. With the many people now 
employed by the State, there are numerous accidents arising out of and 
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in the course of employment, some of which are fatal. I am informed that 
the total amount of Workmen's Compensation claims now being paid by 
the State are approximately $75,000.00 a year, and the tendency is for 
a steady increase in these payments. 

The State Highway and Public Works Commission has handled the 
settlement of claims through its own legal staff and these represent probably 
more than 50 Vi  of the claims. 

This office, when called upon by the various agencies of the State in 
case of accidents of this character, has appeared before the Industrial 
Commission and represented the interest of the State. The increasing 
number of such cases had made greater demands upon this office than 
heretofore. 

Many claims, I am told, are settled by departments without being 
brought to the attention of this office. The members of the Industrial Com- 
mission have suggested that in all cases, when claims arise, they should 
be submitted to the Attorney General's Office for advice as to the proper 
handling. In many instances the claims are brought to our attention 
only after they are set for hearing before the hearing commissioner. 

It is my opinion that in every instance of a claim arising, it should 
be passed upon from a legal standpoint, in apt time, before an agreement 
for compensation is entered into. 

CRIMINAL CASES OF SPECIAL INTEREST 

State V. Williams and Hendrix, 22U N. C. 18S, 317 U. S. 287 

A series of North Carolina decisions hold that a divorce decree obtained 
from a North Carolina defendant in a State in which only the plaintiff 
is domiciled and in which the defendant is not personally served with pro- 
cess and makes no appearance will be treated as void in North Carolina. 
These decisions were supported by the holding of the United States Su- 
preme Court in HADDOCK v. HADDOCK, 201 U. S. 562, but the consti- 
tutionality of the North Carolina rule was challenged in STATE v WIL- 
LIAMS AND HENDRIX. The defendants, convicted of bigamous cohabi- 
tation in Caldwell County, had obtained in Nevada divorces from their 
North Carolina spouses on service by publication, had married, and had 
lived together in North Carolina. Their contention that the Nevada 
divorce decrees were entitled to full faith and credit under Article IV, Sec- 
tion 1, of the United States Constitution, was rejected by the North Car- 
olina Supreme Court in STATE v. WILLIAMS AND HENDRIX, 220 
N. C. 445. A writ of ce)-tiomri was granted by the United States Supreme 
Court and the case was heard by that Court at the October Term, 1942. The 
United States Supreme Court overruled the d^ision of HADDOCK v. HAD- 
DOCK, 201 U. S. 562, reversed the conviction of the defendants, and re- 
manded the case for further proceedings, 317 U. S. 287. The Supreme Court 
of North Carolina remanded the case to the Superior Court of Caldwell 
County for a new trial, 223 N. C. 609. In this prosecution, the State pro- 
ceeded upon the theory that the plaintiffs in the divorce actions had ac- 
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quired no bona fide residences in Nevada. The jury accepted the State's 
contentions and again returned a verdict of guilty. The North Carolina 
Supreme Court affirmed the conviction. A writ of certiorari was granted 
by the United States Supreme Court and the case was heard by that Court 
at the October Term, 1944. 

The United States Supreme Court affirmed the decision of the North 
Carolina Supreme Court in STATE v. WILLIAMS AND HENDRIX, 325 
U. S. 226. The rule now is that, notwithstanding the full faith and credit 
provisions of the Federal Constitution, a decree of divorce rendered in 
one state may be impeached collaterally and denied recognition in an- 
other, upon the ground that neither of the parties had a domicil, or resi- 
dence animo manendi, at the divorce forum; and that notwithstanding 
the recital in the decree or record from the other state of the findings as 
to jurisdictional fact of domicil or residence, the court in which the valid- 
ity of the foreign decree is attacked may go behind the finding of the 
foreign court as to the jurisdictional fact of domicil, and find that neither 
of the parties had a bona fide domicil at the divorce forum and that there- 
fore the foreign court had no jurisdiction to render the divorce decree for 
purposes of its recognition under the full faith and credit provision,—at 
least where the issue of domicil has not been litigated by a contested hearing 
at the divorce forum. 

State V. Biggs, 2kh N. C, 722. 

The defendants, Elmer Hardie Biggs, Jr., William Dalton Biggs, and 
John Edgar Messer, were indicted in the Superior Court of Guilford County 
upon a charge of first degree murder in connection with the killing of E. J. 
Swanson. The State contended that William Dalton Biggs and John Messer 
were engaged in robbing Sv/anson's store when the kiJing occurred and 
that Elmer H. Biggs, Jr., waited for the defendants in an automobile in 
front of the store while the robbery was being perpetrated. The defendants 
went to the State of Virginia and were brought back to North Carolina 
for trial. The first trial resulted in a new trial being awarded by the Su- 
preme Court. See State v. Elmer Hardie Biggs, et al, 224 N. C, 23. On the 
second trial the defendants were convicted of murder in the first degree i 
as to each defendant, and the defendants appealed to the Supreme Court. 
The Supreme Court found no error in connection with the trial in the lower , 
court. 

State V. DeGraffenreid, 224. N. C, 517 

The defendant, Lucille DeGraffenreid, was indicted in the Superior Court 
of Lee County upon a charge of first degree murder for the killing of OUie 
Moore. The deceased, OUie Moore, et al, attended a party at the home of 
Leon and Lucille DeGraffenreid. The deceased was asked to leave the 
house and before his departure was stabbed with a butcher knife. The case 
was tried three times. In the first trial the defendant was convicted of man- 
slaughter and a new trial was awarded on appeal to the Supreme Court. 
See State v. DeGraffenreid, 222 N. C, 113. 
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On the second trial the defendant was convicted of murder in the second 
degree and her appeal to the Supreme Court ordered a new trial. State 
V. DeGraffenreid, 223 N. C, 461. On the third trial the defendant was con- 
victed of murder in the second degree, and again appealed to the Supreme 
Court, and upon this appeal, no error was found in connection with the 
trial in the lower court. 

State V. Inman, 22U N. C, 531 

The defendants, Dewey F. Inman and Russell A. Stark, were indicted 
in the Superior Court of Lee County on charges of rape and highway rob- 
bery. The defendants were privates in the United States Army and the 
Staff Judge Advocate at Fort Jackson, South Carolina, filed a request for 
the return of the defendants to military control. A trial Judge denied this 
request and thereafter, before the defendants were arraigned, they entered 
separate pleas to the jurisdiction of Lee County Superior Court. The trial 
Judge overruled the defendants' pleas to the jurisdiction of the court and 
the defendants from this order excepted and appealed to the Supreme 
Couit. After their cases were docketed in the Supreme Court the defendants 
filed in the Supreme Court a petition or application for a writ of prohibition. 
The Supreme Court held that the attempted appeal of the defendants from 
the adverse ruling on their objections to the jurisdiction of the court was 
premature and denied the application for writ of prohibition. On motion 
of the Attorney General, the appeal as to both defendants was dismissed 
and the petition for writ of prohibition was denied. 

State V.  Weinstein, 22^ N. C, 6^5 

The defendant, Harry Weinstein, was indicted in the Superior Court 
of Wake County on charges of larceny and receiving stolen property, know- 
ing it to be stolen. The first evidence disclosed that the Raleigh Junior 
Chamber of Commerce conducted a drive through newspapers and radio 
stations urging citizens to donate their scrap paper, and at a certain 
date to place scrap paper in bundles in front of their houses for collection. 
Trucks belonging to the defendant were seen gathering the paper in sec- 
tions of the City of Raleigh, and this, with other evidence, resulted in the 
defendant being convicted on both counts in the bill of indictment. The 
defendant appealed to the Supreme Court from the judgment entered on the 
verdict entered in the Superior Court. The Supreme Court of North Car- 
olina considered the defendant's exceptions and found no error in the trial 
of the lower court. The defendant's petition to the Supreme Court of the 
United States for a writ of certiorari was denied. 

State V. John Emery, et als, 22h N. C. 581 

The defendants, John Emery, Bill Emery, and LeRoy Turner, were 
indicted in the Superior Court of Polk County following an indictment 
containing six counts charging the defendants with violations of the pro* 
hibition laws. During the trial in the Superior Court the regular panel of 
jurors was exhausted and most of the male bystanders were exhausted for 
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the purpose of jury duty. The Sheriff then called from among the bystand- 
ers two women of good moral character, freeholders and residents of the 
County, and they were accepted by the Solicitor as satisfactory jurors. 
The defendants objected and moved the court to excuse both women from 
jury service upon the grounds that they were not qualified because of their 
sex to serve as petit jurors. The defendants' objections were overruled and 
upon a general verdict of guilty as to each of the defendants, motion was 
made to set aside the verdict upon the grounds of jury defect. This motion 
was overruled and from the judgment pronounced upon the verdict, the 
defendants appealed to the Supreme Court. The Supreme Court held that 
a jury, as understood at common law and as used in our Constitutions, 
signifies twelve good and lawful men in a court of justice, duly selected 
and impaneled in the case to be tried. It was held that women are to be 
excluded from juries because of their sex, and that aliens and persons under 
twenty-one years of age are also not competent to serve. A venire de novo 
was ordered by the Supreme Court. 

State  V. Henry French, 225 N. C, 276 

The defendant, Henry French, was indicted in the Superior Court of 
Montgomery County upon an indictment charging him with the murder of 
Duck LeGrand. The evidence disclosed that there was an argument because 
of damages to French's car, French having struck a telephone pole in going 
around the car of James Richardson. Duck LeGrand and her husband were 
in the car driven by Richardson. After a short time the controversy was 
renewed and French went to his house and came back with a rifle and 
fired four or five times in the car where Duck LeGrand and her husband 
were sitting. Duck LeGrand started to get out of the car when the de- 
fendant fired again and she fell. The defendant was convicted of murder in 
the first degree. The defendant appealed from the judgment rendered on 
the verdict to the Supreme Court, and after considering the exceptions, the 
Supreme Court found no error in the trial below. 

State V. Lord, 225 N. C, 3^5 

The defendant was indicted in the Superior Court of Cabarrus County   I 
for the murder of Elder Phifer. The defendant had been keeping company 
with the deceased, a girl of about seventeen years of age. He became jealous 
because of her attentions to others, and on the night of October 21, 1944, 
the defendant saw the deceased at a cafe with another girl and boy. The 
deceased refused to talk with the defendant and he went to his rooming 
house and obtained a shotgun. Not finding the deceased anywhere in town,  | 
the  defendant  went  to  a cotton  patch  near  the  home  of  the  deceased, 
and waited for her. As the deceased approached between twelve and one 
o'clock in the morning, the defendant came out of the cotton patch and j \ 
shot the deceased. The jury convicted the defendant of murder in the first 
degree and from the judgment of death by asphyxiation, the defendant 
appealed to the Supreme Court. The Supreme Court upheld the verdict and 
judgment of the trial court and found no error. 
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State V. Lacy Scoggins, et al, 225 N. C, 71 

The defendants, Lacy Scoggins and Newt Thompson, were indicted in 
the Superior Court of Lee County in connection with the death by drowning 
of Leonard Hall. The State's evidence disclosed that the defendants, the de- 
ceased, and two women were in two boats on a pond; one of the defendants 
tilted the other boat so that all of its occupants except the deceased were 
thrown into the water. The deceased refused to give one of the defendants 
the remainder of the whiskey that was in the boat and thereupon one of 
the defendants struck the deceased three sharp blows on the head with a 
paddle, knocking him flat in the boat and apparently rendering him un- 
conscious. Both of the defendants then standing in the water, took hold 
of the boat in which the deceased was lying and turned it bottom up, throw- 
ing the deceased into the pond. The deceased's inert body floated away 
and no attempt was made to rescue it. The next morning the dead body 
was recovered and it was determined that death was due to drowning. The 
defendants were convicted of manslaughter and from the judgment of 
the Superior Court imposing prison sentence, the defendants appealed to 
the Supreme Court assigning errors. The Supreme Court of North Carolina 
considered the defendants' assignments of error and found them to be 
without substantial merit. No error was found in the proceedings of the 
trial court. 

State V. Bennett, 226 N. C, 82 

The defendants, Bennett, Gibson, Salmon, Carroll, Agner, Norris and 
Thompson, were indicted for the murder of R. L. Beck. It was charged 
that the murder was committed in the perpetration of the crime of robbery. 
Prior to the drawing of the jury, the State took a nol. pros, with leave 
as to Gibson. During the progress of the trial Salmon entered a plea of guil- 
ty of murder in the second degree, and at the close of argument of counsel, 
Agner and Norris entered pleas of guilty of murder in the second degree. 
The case was submitted to the jury as to Carroll, Thompson, and Bennett; 
as to each of these the jury rendered a verdict of murder in the second 
degree. The defendant Bennett appealed to the Supreme Court. The evidence 
of the State disclosed that all of these persons entered into a conspiracy to 
hold up and rob the deceased Beck. The defendant Salmon actually fired 
the gun that killed the deceased; others of the defendants waited in the 
car which carried Salmon away. Some of the defendants made confessions 
to the officers which were used in the trial. The assignm.ents of error were 
numerous and the Supreme Court, after giving careful attention to each of 
them, failed to find any cause for disturbing the judgment on the verdict 
against the appellant Bennett. No error was found in the proceedings of 
the trial court. 

State V. Edward Mays, 225 N. C, 486 

The defendant was indicted in the Superior Court of Lee County upon 
a charge of murder in the first degree in connection with the death of one 
Mattie L. Salmon. The deceased, a woman of about seventy-five years of age, 
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was found dead in her home where she lived by herself. She had been crim- 
inally assaulted, and her death was apparently caused by a dress or other 
clothing placed over her face and being smothered to death. The defendant 
was suspected and arrested. He made numerous confessions as to how 
he killed the deceased. The evidence disclosed that the defendant was a 
native of Abyssinia, and that he had formerly lived as a native of his 
country in the jungle of that country under very primitive conditions. He 
and other Abyssinian boys came to Canada and the defendant gradually 
worked his way to the United States and came to North Carolina where 
he settled. The jury convicted the defendant of murder in the first degree, 
and upon appeal, the Supreme Court, after giving all due consideration 
to the assignments of error, found that they did not disclose any cause 
for disturbing the verdict. No error was found in the proceedings of the 
trial court. 

State V. Stone, 226 N. C, 97 

The defendant was indicted in the Superior Court of Robeson County 
on a bill of indictment charging him with the murder in the second degree 
for the killing of T. Willis Edwards. The evidence shows that the prisoner 
and the deceased were drinking together and upon the prisoner's invita- 
tion, went together towards the prisoner's house about 11 p. m. About 3 
o'clock A. M., a gunshot was heard in the prisoner's home and two or three 
minutes later a man was seen leaving the home by the back door. The next 
morning in the prisoner's home a table was found on which there was a jar 
and a bottle, both having contained liquor, with two chairs close to the 
table and a bucket between them containing cigarette butts. The deceased 
was found dead on his back in the doorway of the room where the table 
was located. The prisoner's shotgun was between the deceased's legs, one 
barrel of which contained an empty shell with hammer down and the other 
hammer cocked. The deceased had a gunshot wound in his breast without 
powder burns on his body or white shirt. The prisoner made contradictory 
statements as to the time he left his home and the discovery of the body 
of the deceased. On the first trial the defendant was convicted of man- 
slaughter, and upon appeal to the Supreme Court, a new trial was awarded. 
State V. Stone, 224 N. C, 849. 

On the second trial the defendant was convicted of murder in the second 
degree and again appealed to the Supreme Court, The Supreme Court held 
that its former ruling in the first case to the effect that there was sufficient 
evidence to be submitted to the jury, was controlling on his appeal, and found 
no error in the trial below. 

State V. Wise, 225 N. C, 746 

The defendant was indicted in the Superior Court of Guilford County for 
the murder of his paramour. The deceased was a married woman, and an 
adulterous relationship had existed between the deceased and the defendant 
for some time. On the day that the deceased was killed she and the defen- 
dant met at an appointed place and a quarrel arose. The defendant cut 
the deceased's throat with a knife and struck the deceased about the head 
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und neck with a club. She died from these injuries. "The jury found the 
defendant guilty of murder in the first degree and from the judgment on 
this verdict the defendant appealed to the Supreme Court. The Supreme 
Court held that the trial court's instructions as to the various degrees of 
homicide were correct and that the court had correctly defined malice, 
deliberation and premeditation. No error was found in the proceedings of 
the trial court. 

»tate V. Stewart, 226 N. C, 299 

The defendant was indicted in the Superior Court of Wake County on a 
charge of mui'der in the first degree in connection with the killing of Ernest 
Jones, Jr. The evidence disclosed that the defendant was searching for a 
man whom he had seen with his wife. In his search he entered a house and 
questioned the owner of the house who stated that he did not know where 
the person whom the defendant was seeking, had gone. The defendant 
started to leave the house and then turned and demanded of a visitor in 
the house the same information. Upon receiving a negative reply from the 
visitox*, who was the deceased Ernest Jones, the defendant cursed him and 
received a reply in kind. The defendant stated that he would shoot the 
deceased and pulled a pistol from his pocket and shot and killed him. The 
jury convicted the defendant of murder in the first degree and from the 
judgment of death by asphyxiation, the defendant appealed to the Su- 
preme Court. It was contended on the appeal in behalf of the defendant 
that the defendant's intent to kill and the act of killing were simultaneous 
and, therefore, there was no premeditation and deliber.ation. The Supreme 
Court held that in this case there was sufficient evidence of premeditation 
and deliberation and found no error in the trial below. 

State V. Vaden, et ah, 226 N. C, 138 

The defendants Woodrow Vaden and John Daniel Vaden, were indicted in 
the Superior Court of Rockingham County upon an indictment charging 
the defendants with the murder of Carl Bullis. The State's evidence dis- 
closed that there was an aff'ray at a filling station engaged in by all of 
the defendants; that the fight was stopped, but that thereafter the de- 
fendants sought and found the deceased at another filling station. At this 
filling station other parties induced all of them to shake hands and this 
apparently settled the controversy. The defendants, brothers, started to 
leave in their truck when one of them called the -proprietor of the filling 
station and expressed some dissatisfaction about the settlement. The de- 
ceased came out of the filling station and the quarrel was renewed. The 
deceased was armed with a knife and started fighting with one of the de- 
fendants, who was armed with a blackjack. While they were fighting 
another defendant shot from the truck and fatally injured the deceased. 
The defendants were convicted of manslaughter and appealed to the Su- 
preme Court. The Supreme Court held that the second fight was but a con- 
tinuation of the first fight, and that the purported settlement of the con- 
troversy was not entered into in good faith, and that in reality the defen- 
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dants had not quit tile fight. It was held that the motion to non-suit on the 
grounds that the State's evidence established the defense of self-defense 
was properly denied. No error was found in the proceedings of the trial 
below. 

TiDELANDS 

During the biennium this office took an active part in supporting legisla- 
tion in the Congress of the United States, in which it was proposed that 
the United States should disclaim any title to the"^ lands lying beneath 
the navigable waters within the several States and within the three mile lim- 
it on the coastline. This legislation culminated in the introduction of H. J. 
225, which was a Committee Substitute brought out by the Committee on 
Judiciary of the House. 

This legislation was made necessary by the position taken by the Secre- 
tary of the Interior, contrary to all former views of himself and other 
Secretaries of the Interior, who claimed in 1937 that there was some doubt 
as to the States having the title to the lands lying beneath the ocean within 
three miles of the coastline of the State of California, and other States. 

As a result of this contention, seventeen Resolutions were introduced in 
Congress for the purpose of disclaiming title to these tidal lands which 
had been recognized as owned by the States since the founding of the Gov- 
ernment. In cooperation with the Attorneys General of all the States of the 
Union, except one state, and at the request of the Governor and the Depart- 
ment of Conservation and Development, this office supported the enactment 
of this legislation in Congress. 

The resolution was adopted by the House of Representatives by a large 
majority. Thereafter, the Secretary of the Interior instituted suit in the 
District Court of the United States in California against an oil company, 
claiming title to the lands lying seav/ard of the coastline and within three 
miles thereof. While the resolution was pending in the Senate, the Cali- 
fornia suit was discontinued and another suit instituted in the Supreme 
Court of the United States, as the court of original jurisdiction, by the 
United States against the State of California, claiming the ownership of 
such lands. This claim, if established, would affect the ownership of the 
State of North Carolina of the lands lying within three miles of its 
coastline and probably the title to the other lands lying under its inland 
waters. 

After H. J. 225 had been adopted by the Senate, it was vetoed by the 
President of the United States on the grounds that the matter was in 
litigation in the Supreme Court of the United States and should be left 
to the court to decide. Congress failed to override the veto. 

The California case is now pending in the Supreme Court of the United 
States but in all probability it may be many years before the questions 
involved are finally settled. 



CIVIL CASES 
JOHN J. INGLE V. STATE BOARD OF ELECTIONS, 226 N. C. 454 

This was a petition for a mandamus brought by John J. Ingle in the 
Superior Court of Wake County against the State Board of Elections, ask- 
ing that the State Board of Elections be required to cause the petitioner's 
name to be placed on the official ballot as a candidate or nominee of the 
Republican Party for the office of Associate Justice of the Supreme Court 
of North Carolina, to be voted on in the general election to be held on 
November 5, 1946. The substance of the petition was that petitioner had 
filed notice of candidacy for the office of Associate Justice and that the 
State Board of Elections had refused to accept his filing fee because 
he had failed to,state for which vacancy on the Court he was seeking the 
nomination. 

The defendant board admitted refusing to place the name of the candi- 
date on the ticket for this position, because the defendant had failed to 
comply with the requirements of G. S. 163-147, which states that all can- 
didates for Chief Justice and Associate Justice of the Supreme Court shall 
file with the State Board of Elections, at the time of filing notice of can- 
didacy, a notice designating to which of said vacancies the respective can- 
didate is seeking the nomination; and the statute further provides that all 
votes cast for any candidate shall be effective only for the vacancy for 
which he has given notice of candidacy as provided. 

The Judge of the Superior Court denied the petition for mandamus 
and the action of the Judge was affirmed on appeal to the Supreme Court, 
by the decision reported in 226 N.  C, page 454. 

GARDNER V. RETIREMENT SYSTEM 226 N. C. 465 

This case arose on a petition for mandamus to require the defendant. 
Board of Trustees of North Carolina Local Governmental Employees' Re- 
tirement System, to accept and enroll plaintiff as a member of the Retire- 
ment System operated by defendant Board of Trustees. In the Superior 
Court the case was heard upon the pleadings, and it appeared that the 
plaintiff was at that time, and had been for a number of years, a member 
of the Police Department of the City of Charlotte and was a member in 
good standing in the Law Enforcement Officers' Benefit and Retirement 
Fund, a retirement system for the benefit of peace officers created and es- 
tablished by Section 143-167 of the General Statutes. The funds for re- 
tirement allowances and other benefits under the Law Enforcement Offi- 
cers' System are primarily obtained from deductions from members' sal- 
aries and also from an item of $2.00 additional cost taxed against each 
person convicted in a criminal case in this State and collected and paid 
to the Treasurer of North Carolina. Subsequently the City of Charlotte 
became an employer under the provisions of the Local Governmental Em- 
ployees' Retirement System as established by Section 128-24 of the General 
Statutes. The plaintiff as an employee of the City of Charlotte was entitled 
to be a member of the Local Governmental Employees' Retirement System 
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unless he was excluded from membership by a provision in the act creating 
the Local Governmental Employees' Retirement System as follows: 

"Persons who are or who shall become members of any existing retire- 
ment system and who are or who may be thereby entitled to benefits by 
existing laws providing for retirement allowances for employees wholly or 
partly at the expense of funds drawn from the Treasury of the State of 
North Carolina or of any political subdivision thereof, shall not be mem- 
bers." 

Unless the plaintiff was excluded by this provision, he was entitled to be 
a member of both retirement systems. Upon the hearing in the Superior 
Court, motions were made for judgment upon the pleadings; and the Su- 
perior Court judge held that the plaintiff's membership in the Law En- 
forcement Officers' Benefit and Retirement Fund was of such a nature that 
any benefits paid under that system were financed from funds drawn from 
the Treasury of the State of North Carolina even though such funds were 
collected as costs in criminal proceedings and sent to the Treasurer of 
North Carolina to be kept in a special fund. Judgment was signed by the 
Superior Court in favor of the defendant Board of Trustees, and plaintiff 
appealed to the Supreme Court. The Supreme Court held that the mem- 
bership exclusion clause of the act creating the Local Governmental Em- 
ployees' Retirement System should be interpreted to apply to those en- 
titled to benefits from any funds coming into the hands of the State 
Treasurer by virtue of a State law and was not restricted to membership in 
a retirement system deriving benefits from the general funds of the State 
Treasury; that the plaintiff was, therefore, excluded from membership in 
the Local Governmental Employees' Retirement System. The judgment of 
the Superior Court was, therefore, affirmed. 

P. P. JOHNSON V. EDWIN GILL, COMMISIONER OF REVENUE, 224 N. C. 638 

This plaintiff was agent for two Chicago tailoring houses. He main- 
tained a place of business in Charlotte from which he solicited orders for 
clothes, took measurements, and forwarded orders to his companies. He 
accepted part of the purchase price at time of order, and his companies col- 
lected the remainder when the clothes were delivered by carrier to customer 
c.o.d. The plaintiff failed to collect any sales or use tax from his customers 
or to pay any tax to the State. The defendant. Commissioner of Revenue, 
assessed, and the plaintiff paid under protest and brought this action to 
recover. The court held (1) that use tax applied to the transaction, (2) 
that the plaintiff was a "retailer" under the statute, required to collect and 
remit the use tax, and (3) that the tax on plaintiff could be sustained even 
as a sales tax because title to the clothes did not pass to customer until c.o.d. 
delivery in North Carolina, when interstate commerce was at an end. 

STANDARD FERTILIZER CO., INC., V. EDWIN GILL, COMMISSIONER 

OF REVENUE, 225 N. C. 426 

On April 30, 1937, plaintiff entered into a contract with a Pennsylvania 
corporation for installation of a 3prinkler system in its fertilizer plant. 
Neither the contractor nor the plaintiff paid the excise or use tax imposed 
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by Section 427 of the Revenue Act upon building matei-ials used in this 
State; nor was any return or report filed as required. Upon discovery of 
the transaction in 1942, the defendant, Commissioner of Revenue, assessed 
the tax on the plaintiff, who paid under protest and brought this action 
to recover. The defendant, Commissioner of Revenue, contended that the 
three-year statute of limitations in Section 414 applied only where a re- 
turn had been filed and the assessment was for a "deficiency" in payment 
of the tax. The Court declined to adopt this view, and decided that the 
statute of limitations in Section 414 applied to all assessments under the 
sales tax article, whether a return had been filed or not. Judgment for 
plaintiff was  rendered  accordingly. 

M.   R.   GODLEY  ET  AL.   DBA   GODLEY  BROTHERS  V.   R.   GREGG   CHERRY, 

GOVERNOR, ET AL 

This was a suit in equity instituted in the U. S. District Court for the 
Eastern District of North Carolina, Raleigh Division, seeking to enjoin 
the State of North Carolina from enforcing Section 115 of the Revenue 
Act (G. S. 105-47), which levies certain privilege taxes upon dealers in 
horses and/or mules. The plaintiff contended that the statute was violative 
of the U. S. Constitution. The matter was heard before a three-judge court 
in Asheville in accordance with the provisions of Section 266 of the Judi- 
cial Code (Section 380, Title 28, USCA). On June 27, 1945, the Court dis- 
missed the suit on the ground that the plaintiffs had an adequate remedy at 
law in the North  Carolina courts.  No  appeal  was taken. 



OPINIONS TO GOVERNOR 

APPROPRIATION FOR PURCHASE OF PROPERTY 

28 December, 1944. 

Honorable Charles Ross, Acting Chairman of the State Highway Com- 
mission, at your request, has written me under date of December 27, with 
reference to the allocation of funds for the purchase of a lot in the City 
of Raleigh opposite the State Capitol for the purpose, at some time in the 
future, of erecting thereon an office building for the State Highway and 
Public Works Commission. 

The allocation of the sum of $200,000.00 has been requested from the 
Assistant Director of the Budget under the Appropriation item in the Ap- 
propriations Act, Chapter 530, Session Laws of 1943, Title XII, Highway 
and Public Works, subsection 6, Betterments State and County Roads, 
and subsection (1), General Betterments. I am advised that the Governor, 
acting under authority of the Act, has made available for expenditure 
under this item, a sum more than sufficient for the intended purpose and 
for the particular purpose for purchasing the site for the proposed building. 

I am advised in the letter from the Acting Chairman, Mr. Ross, that the 
State Highway Commission at a recent meeting passed a resolution ex- 
pressing the opinion that an enlargement of the offices in Raleigh was 
necessary in order to provide the pi-oper facilities for the Highway pro- 
gram, and authorized the purchase of the land in question for this purpose, 
and requested the Director of the Budget to allot from the funds mention- 
ed the sum of $200,000.00. 

In a conference with you and Mr. Ross and Mr. Deyton today, I under- 
stand that it is the purpose to provide the land for the construction of the 
building which will house the activities of the State Highway and Public 
Works Commission, engaged in carrying on its activities, including the 
betterments of State and county roads, and that without the adequate fa- 
cilities, this work could not properly be carried on. 

In my opinion, the allotment requested may legally be made under the j 
appropriation provided in Article XII of Chapter 530 of the Session Laws I 
of 1943, subsection 6(1), General Betterments. 

I 
DOUBLE OFFICE HOLDING;  MEMBER OF NORTH CAROLINA j 

VETERANS COMMISSION I 
14 March, 1945.        ! 

You  inquire  as  to whethei-  or not,  in my opinion,  membership  on  the | 
North  Carolina  Veterans Commission, created by  Senate  Bill  216 of the | 
present session of the General Assembly, constitutes an office within the 
meaning of Article XIV, Section 7, of the State Constitution to the extent ;' 
it would bar a person now holding office from serving as a member of said r 
commission. | 

I have given careful consideration to this question and I am strongly in- j, 
clined to the opinion that membership on said commission is not an office i 
within the meaning of the pertinent section  of the Constitution, or that |. 
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if it is an office, it constitutes a commissioner for a special purpose. How- 
ever, since the courts have not had an opportunity to pass on the question, 
I cannot be sure that my opinion will be upheld by the court. I hesitate 
to advise an official of the State to accept membership on a board or com- 
mission when the court has not had an opportunity to pass on the status 
of membership on such board or commission because if such official should 
accept membership on the commission and such membership should be held 
by the court to be an office, the official would have vacated his first office. 

The court held in the case of Barnhill v. Thompson, 122 N. C. 493, that 
the acceptance of a second office by one holding a public office operates ipso 
facto to vacate the first. While the officer has a right to elect which he will 
retain, his election is deemed to have been made when he accepts and quali- 
fies for the second. The acceptance of the second office of itself is a resig- 
nation of the first. 

In the case of Whitehead v. Pittman, 165 N. C. 89, our court held, "Where 
one holding an office or place of profit accepts another such office or posi- 
tion in contravention of this Section of the Constitution, the first is vacated 
eo instante, and any further acts done by him in connection with the first 
office, are without color and cannot be de facto. 

Of course, one holding an office could be named as an ex officio member of 
the commission without running afoul of Article XIV, Section 7. 

LEASING OF PROPERTY F'OR THE NORTH CAROLINA 

HOSPITALS BOARD OF CONTROL 

13 July, 1945 

You have inquired as to the proper authority to execute a lease on behalf 
of the North Carolina Hospitals Board of Control for property to be 
leased to this board by the Federal Government. 

General Statutes 143-48 provides for the creation in the Governor's 
Office of a division to be known as the "Division of Purchase and Con- 
tract," which division shall be under the supervision and control, subject 
to the provisions of the law, of a Director of Purchase and Contract. 

General Statutes 143-49 provides that the Director of Purchase and 
Contract shall have power and authority and it shall be his duty, subject 
to the provisions of the article in which the section appears, to do the fol- 
lowing things: 

"(d) To rent or lease all grounds, buildings, offices, or other space 
required by any department, institution, or agency of the State Gov- 
ernment: Provided, this shall not include temporary quarters for 
State Highway field forces or convict camps, or temporary places of 
storage for road materials." 

Under this Act the lease of the property made for the benefit of the 
North Carolina Hospitals Board of Control should be executed on behalf of 
the North Carolina Hospitals Board of Control by Mr. W. Z. Betts, who 
is the Director of the Division of Purchase and Contract, and the practice 
heretofore followed is to have the proper officials of the agency for which 
the lease is executed also sign it. The title of the North Carolina Hospitals 
Board of Control is fixed by General  Statutes 122-11.8 and on behalf of 
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this board the lease should be signed by its General Business-Manager, 
Mr. R, M, Rothgeb, whose appointment and authority is fixed by General 
Statutes 122-11.3. 

I would therefore suggest that in the execution of the lease on behalf of 
the State agency, it should be done substantially as follows: 

"Division   of   Purchase   and    Contract 
of the State of North Carolina 
By:  

Director 
For   and   on   behalf   of  the   North 
Carolina Hospitals Board of 
Control 

North    Carolina    Hospitals    Board    of 
Control 
By:  

General Business Manager" 

EXTRADITION; FLOYD E. SNOW; EXPENSE IN FELONY 

CASES PAID BY STATE AND OTHERS BY COUNTY 

11  September, 1945 

I have reviewed the file in the above matter in which the Sheriff con- 
tends that the expense incident to his trip to Florida to return the defen- 
dant to the State of North Carolina should be paid by the State, and you 
inquii'e as to whether or not this expense should be paid by the State or 
the county. 

Section 15-78 of the General Statutes reads as follows: 

"When the crime shall be a felony, the expenses shall be paid out 
of the state treasury, on the certificate of the governor and warrant of 
the auditor; and in all other cases they shall be paid out of the county 
treasury in the county wherein the crime is alleged to have been com- 
mitted. The expenses shall be the actual traveling and subsistence 
costs of the agent of the demanding state, together with such legal 
fees as were paid to the officers of the state on whose governor the 
requisition is made. In every case the officer entitled to these expenses 
shall itemize the same and verify them by his oath for presentation, 
either to the governor of the state, in proper cases, or to the board of 
county commissioners, in cases in which the county pays such ex- 
penses." 

It is apparent from the above section that in felony cases the expense 
must be paid by the State and in all other cases such expense shall be paid 
out of the county treasury in the county wherein the crime is alleged to 
have been committed. The question, therefore, arises as to whether or not 
in the instant case, the crime constitutes that of a felony or a misdemeanor. 

The warrant in the file in this case charges the defendant with obtaining 
certain sums of money by representing that he had sufficient funds in the 
bank or had made arrangements for a loan to take care of certain checks 
issued by him. While the warrant does not state under what section of the 
statutes the crime is charged, I assume that it is Section 14-106 of the 
General Statutes, which reads as follows: 

"Every person who, with intent to cheat and defraud another, shall 
obtain money,  credit, goods, wares  or  any  other  thing of value  by 
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means of a check, draft or order of any kind upon any bank, person, 
firm or corporation, not indebted to the drawer, or where he has not 
provided for the payment or acceptance of the same, and the same be 
not paid upon presentation, shall be guilty of a misdemeanor, and 
upon conviction shall be fined or imprisoned, or both, at the discretion 
of the court. The giving of the aforesaid worthless check, draft, or oi'- 
der shall be prima facie evidence of an intent to cheat and defraud." 

It is apparent that the crime in this case is a misdemeanor and that the 
expense incident to the extradition proceeding instituted to bring the de- 
fendant back to Mitchell County will have to be borne by that county. 

If the defendant is convicted, I assume that the Court will assess as 
part of the costs, the expense incident to the extradition proceeding and 
the county thereby reimbvirsed for the funds advanced by it. 

I certainly agree with Sheriff Honeycutt that he should not be called 
upon to stand the expense of this trip and should be reimbursed for the 
same, but since this crime is a misdemeanor the statute clearly requires 
the county to pay to the sheriff the expense incurred by him in bringing 
the defendant back to the county. 

USE OF SCHOOL BUSES TO CARRY HIGH SCHOOL STUDENTS IN GASTON 

COUNTY TO VOCATIONAL TEXTILE SCHOOL 

2 October, 1945 

In conversation with you yesterday, you requested me to furnish you 
with an opinion as to the authority of the State Board of Education to 
authorize the use of school buses in transporting high school students to 
and from the Vocational Textile School, created under the authority of 
Chapter 360 of the Public Laws of 1941 (found in G. S., Chapter 115, Ar- 
ticle 36). 

I understand that during previous years the school buses have been 
used for the purpose of transporting high school students to and from 
the school and that the question has recently arisen as to whether or not 
the State Board of Education has the authority to adopt rules and regu- 
lations w^hich would permit this service to continue, in view of the fact that 
the General Assembly of 1945 enacted S. B. No. 385, Chapter 806, creating 
a Board of Trustees for the North Carolina Vocational Textile School, it 
having formerly been under the State Board of Education, G. S. 115-255. 

It is my understanding that the teachers employed in this Vocational 
Textile School are paid from State and Federal funds in the same manner 
as other teachers in vocational schools are paid. It is my understanding 
further that the students in the high schools to be transported to this Vo- 
cational Textile School are pursuing their studies in the high schools in 
Gaston County and will be given credit for the work done in the Voca- 
tional Textile School in the same manner as courses taken in the regular 
work of the high schools. 

G. S. 115-374 provides that the control and management of all the fa- 
cilities for the transportation of public school children shall be vested in 
the State of North Carolina under the direction and supervision of the 
State Board of Education, which shall have authority to promulgate rules 
and regulations governing the organization, maintenance and operation 
of school transportation facilities. 
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Under this broad grant of power, the State Board of Education would 
have the authority to adopt rules and regulations which permitted the 
transportation of the public school children or high school students in the 
schools of Gaston County to and from the Vocational Textile School, to 
pursue therein a part of the course of study for which credit is given 
them in their high school work, unless there is some provision in our statute 
which would prohibit the use of the buses for such purpose. The provision 
in the statute which has bearing on this question is the following clause in 
G. S. 115-374: 

"The use of the school buses shall be limited to the transportation of 
children to and from school for the regularly organized school day." 

A narrow view of this section might prohibit the transportation of chil- 
dren except on one route trips to and from the school which they regularly 
attended, but I do not think that this narrow view is necessarily the cor- 
rect one. It is my opinion that the State Board of Education, in its dis- 
cretion, would have the power to permit the use of school buses for trans- 
porting high school students in the regularly organized school day to 
and from the Vocational Textile School, between this school and the high 
schools attended by such students, without violating the provisions of this 
section. 

The policy involved in such a course would be supported by the paragraph 
in G. S. 115-374 which authorizes the State Board of Education, under 
rules and regulations to be adopted by them, to permit the use and opera- 
tion of school buses for the transportation of school children on necessary 
field trips while pursuing the courses of vocational agriculture, home 
economics, trade and industrial vocational subject to and from demonstra- 
tion projects carried on in connection therewith. The courses taken by the 
high school students in the North Carolina Vocational Textile School 
could not be properly designated as field trips, but the courses taken in this 
vocational school are a very essential part of the education of those seek- 
ing vocational training in the textile field, which would be denied them if 
they were not permitted to use this method of transportation between the 
different schools. 

This, however, is a matter for the sound judgment and discretion of the 
State Board of Education which could, in my opinion, permit or deny the 
use of the buses for this purpose. 

STATE  STREAM  SANITATION AND  CONSERVATION  COMMITTEE;   CON- 

TINGENCY AND EMERGENCY APPROPRIATIONS . 

26 October, 1945        | 

I have your letter enclosing to me copy of Senate Bill 378 creating a 
State  Stream  Sanitation and Conservation  Committee,  and a letter from i 
Honorable   R.   Bruce   Etheridge,   Chairman   of   the   sub-committee   of  this i 
Committee, and a letter from Honorable R. G. Deyton, Assistant Director I 
of the Budget. In Mr. Deyton's letter he takes the position that under the J 
Act, contingency and emergency appropriations cannot be made for this j 
activity  as  the  Act contemplates  that  the  Committee  shall  act  through j 
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the facilities of the agencies mentioned in the Act. You request my opinion 
as to whether the Governor and Council of State could lawfully appropriate 
funds to finance the activities of this Committee. 

After a careful study of the Act, I am convinced that the conclusion 
reached by Mr. Deyton is in part correct. The Act provides in Section 2 
that the activities of the State Board of Health and the Department of 
Conservation and Development shall be coordinated through a Committee 
designated as a State Stream Sanitation and Conservation Committee. The 
Act further provides that it shall be the duty of this committee, acting 
through the facilities of the member agencies to perform the duties imposed 
upon the Committee. In Section 5 of the Act, it is provided that in the 
interest of efficient use of the personnel and facilities in execution of surveys, 
^tudies and research, the committees are authorized to cooperate with 
technical divisions of State institutions, and with municipalities, industries, 
Federal agencies, adjoining states, and others. 

No provision is made for any appropriation and in view of the fact that 
the Act directly requires that the Committee shall act through the fa- 
cilities of the member agencies in the performance of its work, it seems 
to me that contingency and emergency appropriations could not be made for 
such activities of the Committee as could be performed through the agen- 
cies mentioned. This would exclude the appropriations for engineer and 
director and a senior sanitation engineer, as well as travel, for such officials. 
The Act provides in Section 4 that the Committee shall elect a chairman 
and secretary. I would, therefore, think that a contingency and emergency 
appropriation could legally be made to cover the expense of a secretaiy, 
who might also be a stenographer. I would think that a contingency and 
emergency appropriation might be made for necessary office supplies, 
travel and per diem of new ex-officio members of the Committee who could 
not be paid out of any appropriations for the affiliated Departments. 

As to the expense in providing an engineer and director and a senior 
sanitation engineer, if it is found that these are necessary to the proper 
performance of the work of the Committee and cannot be provided by ap- 
propriations available to the State Board of Health or Department of Con- 
servation and Development, or their existing staff, an appropriation could 
be made legally from the contingency and emergency fund to either the 
State Board of Health or the Department of Conservation and Develop- 
ment for providing for such of these sei'vices as might be found necessary, 
if their own funds were inadequate for that purpose. The General Assem- 
bly contemplates that the work of the Committee shall go forward, and 
under the contingency and emergency appropriation, funds can be made 
available to these Departments in order that they can comply with the 
duties imposed upon them by the General Assembly when the appropria- 
tion therefor is inadequate or when no appropriation has been made. 

I am returning the correspondence and copy of the Act which you sent 
me, three extra copies of this letter which you can furnish to the Depart- 
ments concerned, if you desire to do so. 
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SALARY INCREASES OF JUDGES AND SOLICITORS 

18 October, 1945 

In a conference held in your office this morning you inquired if the salary 
increases for Judges and Solicitors authorized by the 1945 Session of the 
General Assembly, which are contingent upon the availability of funds, 
should be paid to said Judges and Solicitors now or whether it will be nec- 
essary to wait until the end of the biennium to determine whether funds 
are available, and if so, to pay the salary increases, at that time. 

Section 231/2 of Chapter 279 of the Session Laws of 1945 (the Appro- 
priations Act) provides for an emergency salary of $10.00 per month to 
be paid to all full-time school teachers and other State employees. This pro- 
vision is not applicable to salaries exceeding $3,600.00 per year. This sec- 
tion provides that this emergency salary shall be paid at the end of each 
fiscal year of the biennium 1945-47 if there are sufficient revenues in the 
general fund to pay the same. However, this provision is modified by a pro- 
viso in this section which requires this emergency salary to be paid monthly 
during the fiscal year of 1945-46 if the unappropriated surplus in the gen- 
eral fund on June 30, 1945 shall be sufficient to pay the full amount or any 
amount in multiples of $2.50. It has been determined that the revenues in 
the general fund on June 30, 1945 were sufficient to pay the full $10.00 
emergency salary, and the State employees and teachers are now receiving 
this full amount. 

Chapter 763 of the Session Laws of 1945 reads as follows: 
"That on account of the increased cost of traveling, hotel and other 

expense, the regular and special judges of the superior court are hereby 
granted, in addition to the salary and expense allowance now paid them, 
an additional expense allowance of nine hundred fifty dollars ($950.00) 
per annum, payable monthly, provided such funds shall be available 
after payment of teachers' and State employees' salaries and emer- 
gency salaries under the Budget Appropriation Act for the biennium 
one thousand nine hundred and forty-five—one thousand nine hundred 
and forty-seven." 

Chapter 764 of the Session Laws of 1945 reads as follows: 

"Section 1. That Section seven—forty-four of the General Statutes 
of North Carolina is hereby amended by striking out the phrase 'forty- 
five hundred dollars ($4,500.00),' and inserting in lieu thereof the 
phrase 'five thousand dollars  ($5,000.00).' 

"Sec. 2. That Section seven—forty-five of the General Statutes of 
North Carolina is hereby amended by striking out the phrase 'five 
hundred ($500.00) Dollars' and inserting in lieu thereof the phrase 
'seven hundred and fity dollars   ($750.00).' 

"Sec. 2%. Provided such funds shall be available after payment of 
teacher's and State employees salaries and emergency salaries under 
the  Budget Appropriation  Act  for  the  biennium   one   thousand  nine      | 
hundred and forty-five—one thousand nine hundred and forty seven." 

In view of these enactments, the question arises whether the availability 
of funds should be determined at the end of each month or at the end of the 
biennium. In other words, if after paying the emergency salaries to teachers 
and State employees in any given month there is available sufficient funds 
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to pay the increased salaries of Judges and Solicitors, should they receive 
that salary at that time? 

Chapter 763, quoted above, was adopted subsequent to the adoption of 
the Appropriations Act, and it provides that the amount specified therein 
shall be payable monthly. The same is true of Chapter 764 when it is in- 
sei-ted in the amended section. By requiring these emergency salaries to be 
paid monthly, the Legislature has evinced an intent to have the availability 
of funds determined at the end of each month. Thus, if funds are available 
to pay these emergency salai'ies to Judges and Solicitors after the payment 
of the emergency salaries to State employees and teachers at the end of 
any month, it is my opinion that they should at that time be paid. 

I advise, therefore, that these emergency salaries should be paid to the 
Judges and Solicitors since it appears that funds are available at the pres- 
ent time after the payment of the emergency salaries to teachers and State 
employees. It is not necessary to wait until the close of the biennium to de- 
termine the availability of funds. 

PEACE  OFFICERS;  RAILROAD AND OTHER COMPANY  POLICE;   APPOINTMENT 

AND ISSUANCE OF COMMISSION BY GOVERNOR 

29 April, 1946. 

Reference is made to the letter of F. W. Hoover, General Manager of 
Government Services, Inc., dated April 19, 1946. 

In this letter it is stated that Government Services, Inc. of Washington, 
D. C, has entered into a lease contract with the Tennessee Valley Authority 
under the terms of which Government Services, Inc. will take over the 
operation of the Authority's village facilities, consisting of various build- 
ings, such as stores, public buildings, schools, hospitals, and approximately 
four hundred houses at Fontana Dam. It is the purpose of the corporation to 
develop the area into a recreational project for the pleasure and benefit of 
tourists expected to visit Western North Carolina. 

This corporation considers it necessary tb have its Security Officers at 
Fontana Dam duly commissioned as Corporation Policemen in accordance 
with the provisions of Sections 3484 and 3485 of Michie's North Carolina 
Code of 1939. The corporation enclosed a list of men theretofore employ- 
ed by the Tennessee Valley Authority and commissioned by the Governor's 
office as State Police and asked that they be given commissions from your 
office as Corporation Policemen of Government Services, Inc. The corpora- 
tion asked for advice on this question as to procedure, requirements, and 
policies of your office inasmuch as they expect to have other persons com- 
missioned in the future. Your Executive Clerk, Mrs. Alma Corbitt, has 
asked our office if it is proper to issue commissions to these men as Company 
Police under the statutes provided in our State. 

The sections of Michie's Code referred to in the letter and set forth above 
appear in the General Statutes of North Carolina as Sections 60-83 and 60- 
84; and for the purpose of this letter, we quote Section 60-83 which is as 
follows: 

"Any corporation operating a railroad on which steam or electricity 
is used as the motive power or any electric or water-power company or 
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construction company or manufacturing company or motor vehicle car- 
rier may apply to the governor to commission such persons as the eor- 
poration or company may designate to act as policemen for it. The gov- 
ernor upon such application may appoint such persons or so many of 
them as he may deem proper to be such policemen, and shall issue to the 
persons so appointed a commission to act as such policemen. Nothing 
contained in the provisions of this section shall have the effect to relieve 
any such company from any civil liability now existing by statute or 
under the common law for the act or acts of such policemen, in exercis- 
ing or attempting to exercise the powers conferred by this section." 
(Underscoring ours.) 

While we do not know all of the functions of Government Services, Inc. 
from the information before us as to its purposes and objects, it does not 
seem to us that this corporation falls within the category of a corporation 
operating a railroad propelled by steam or electricity nor does it seem to 
us that it is an electric or water power company nor can we gather from 
any information before us that it falls within any category of a construc- 
tion company, manufacturing company or motor vehicle carrier. It seems 
to us that the issuance of a commission to these men as police officers is 
rather serious and particular business, in as much as these men or one of 
them might kill some individual in the performance of his duties. In such 
event, it would be highly important that his commission be legal and valid 
to the end that he might have the protection afforded a police officer in a 
criminal prosecution. At the present time, this office has grave doubts that 
Government Services, Inc. is such a type of company as fixed by our statute 
which would authorize the Governor of our State to issue a commission to 
any of its employees as special or company police. Under present informa- 
tion, we would advise that such commissions should not be issued. We are, 
of course, greatly in sympathy with the work that Government Services, 
Inc. intends to pursue in our State, and I am sure that we all wish to be of 
assistance in any way possible. We would suggest that the problem could 
be solved by having the sheriff of the county appoint these men as deputy 
sheriffs instead of seeking a commission as special police from the office of 
the Governor. 

If Government Services, Inc. cares to furnish further information as 
to their powers and objectives which will bring them within the category 
of corporations set forth in our statute which authorizes the Governor to 
issue such commissions, then this office will be glad to reconsider this in- 
terpretation. 

SCHOOLS; LUNCH PROGRAMS; PUBLIC SCHOOLS; NONPROFIT PRIVATE SCHOOLS 

27 June, 1946, 

You forwarded to me a letter from Honorable Clinton Anderson, Secre- 
tary of the United States Department of Agriculture, relating to "The Na- 
tional School Lunch Act," as provided by H. R. 3370, and request my opinion 
on the following questions: 

"1. Has the State educational agency in your State the legal author- 
ity and the staff to administer a Statewide school lunch program in 
accordance with the provisions of H. R. 3370? If not, will you please in- 
dicate what agency or agencies you will designate in its stead. 
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"2. May the State educational agency legally disburse funds to non- 
profit private schools?" 

As to the first question, Chapter 777 of the Sessions Laws of 1945 (Sec- 
tion 115-25.1 of the General Statutes) fully recognizes the authority of the 
State Board of Education to accept and administer Federal funds and sur- 
plus commodities furnished by the Federal Government in grants to provide 
wholesome and nutritious lunches for the school children of the State. This 
statute fully authorizes the State Board of Education to cooperate with the 
Federal authorities, even to advancing certain funds to administrative school 
units to assist them to fully take advantage of the program. 

I am of the opinion that the second question may be answered in the affir- 
mative, in view of Section 143-164 of the General Statutes, which reads as 
follows: 

"Accepta7ice of Federal loans and gra^its permitted.— The said State 
of North Carolina, and it several departments, institutions, agencies 
and commissions, are hereby authorized to accept and receive loans, 
grants, and other assistance from the United States Government, de- 
partments and/or agencies thereof, for its use, and to receive like finan- 
cial and other aid from other agencies in carrying out any undertaking 
which has been authorized by the Governor of North Carolina, with the 
approval of the Council of State." 

I am of the opinion that the Governor and Council of State may authorize 
the State Board of Education to accept and administer funds from the 
Federal Government in connection with "The National School Lunch Act," 
to nonprofit private schools. 



OPINIONS TO SECRETARY OF STATE 

CORPORATIONS; NAME; USE OF "UNITED STATES" AND 

"RESERVE" AS PART OF CORPORATE NAME 

29 July, 1944 

You have requested an opinion as to w^hether a corporation may be charted 
under the name of "United States Reserve Credit Corporation." 

You delivered to me the proposed charter which shows the objects for 
which the corporation is to be formed. If I properly interpret this portion 
of the proposed charter, the use of the terms "United States" and "reserve" 
is prohibited by Federal statute. Section 585, Title 12, USCA, reads in part 
as follows: 

"No bank, banking association, trust company, corporation, asso- 
ciation, firm, partnership, or person engaged in the banking, loan, build- 
ing and loan, brokerage, factorage, insurance, indemnity, or trust busi- 
ness shall use the word 'Federal,' the words 'United States,' the words 
'Deposit Insurance,' or the word 'reserve,' or any combination of such 
words, as a portion of its corporate, firm, or trade name or title or of 
the name under which it does business: . . ." 

It is entirely possible that this corporation, if organized, would be conduct- 
ing a brokerage. If this is true, the use of the term "United States" as 
part of its corporate name is prohibited by Section 583 of Title 12, USCA. 
The pertinent provision of that section reads as follows: 

"The use of the word 'national,' the word 'Federal' or the words 
'United States,' separately, in any combination thereof, or in combina- 
tion with other words or syllables, as part of the name or title used by 
any person, corporation, firm, partnership, business trust, association 
or other business entity, doing the business of bankers, brokers, or trust 
or savings institutions is prohibited except where such institution is 
organized under the laws of the United States, or is otherwise permitted 
by the laws of the United States to use such name or title, or is lawfully 
using such name or title on August 23, 1935; . . ." 

Of course, if a corporation does not propose to do, and is not organized 
to do, any of the types of business named in the above section, an entirely 
different problem would be presented. 

STATE LANDS; ENTRIES; DESCRIPTION; ISSUANCE OF GRANT ' 

25 August, 1944 

Receipt is acknowledged of your letter of August 18 enclosing papers 
relative to an entry covering certain lands in Swain County, North Carolina. 

Your first question is whether the land covered by the entry may be 
properly considered as one tract or as three separate and distinct tracts. 

G. S. 146-35 provides that every county surveyor, upon receiving the copy 
of the entry and order and survey for any claim of lands, shall within ninety 
days lay off and survey the same agreeably to Chapter 146 of the General 
Statutes, and make thereof two fair plats, the scale thereof and the number 
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of the entry being mentioned on such plats. This section further provides 
that the surveyor shall set down in words the beginning, angles, distances, 
marks and water courses and other remarkable places crossed or touched by 
or near to the lines of such lands and also the quantity of acres. G. S. 146- 
36 provides that the surveyor shall within one year transmit the plats, to- 
gether with the warrant or order of survey, to the office of the Secretary 
of State or deliver them to the claimant, and that the Secretary of State 
shall, upon receipt of the plats, file one in his office and attach the other to 
the grant. 

From an inspection of the plat prepared by the County Surveyor of Swain 
County and the description prepared by him, I can see no reason why you 
should not accept the same as submitted and proceed to issue the grant, if 
the other provisions of the law have been complied with. I am inclined to 
the view that the question as to whether the property sought to be acquired 
should be described as one tract rather than three tracts should be one to be 
determined by the County Surveyor who makes the survey and prepares the 
plat. 

Your second question is whether there must be a separate entry for each 
grant issued by the Secretary of State. 

From an inspection of the statutes relating to entries and grants, it is my 
opinion that there must be a separate entry for each grant issued by the 
Secretary of State. G. S. 146-47 specifically provides that the date of the 
entry and the number of the survey from the certificate of survey upon 
which the grant is founded shall be inserted in the grant. You will note 
that this particular section seems to contemplate only one entry in a grant. 
There are various other provisions contained in the statutes governing 
entries and grants which seem to bear out the conclusion reached above. 

COMMISSIONER OF AFFIDAVITS; OATH; BEFORE WHOM TAKEN 

26 August, 1944 

Mr. Abernethy inquired of me over the telephone to determine whether 
a commissioner of affidavits appointed by the Governor by authority of G. S. 
3-1 would have to take and subscribe an oath before a Justice of the Peace 
in the county or city in which he resides, or would it be sufficient if the com- 
missioner took the required oath before a Notary Public or other officer who, 
under the laws of the state in which the commissioner resides, is authorized 
to administer an oath. 

It is my opinion that the provisions of the statute, G. S. 3-1, requiring a 
commissioner of affidavits to take and subscribe an oath before a Justice of 
the Peace would not exclude the validity of an oath taken befoi-e a Notary 
Public or other officer qualified under the law of the state of residence of the 
commissioner. It is my opinion that the taking of an oath before a duly 
authorized officer of the state of residence would meet the requirements of 
our statute and, when these commissioners have been certified by your office 
in accordance with Chapter 3 of the General Statutes, they would be duly 

• authorized to perform the duties authorized by law. 
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SOLICITORS;  SECRETARY OF STATE;  DISTRIBUTION OF STATE 

PUBLICATIONS; OWNERSHIP OF BOOKS 

22 June, 1945 

You have inquired whether the State publications distributed to Superior 
Court Solicitors pursuant to G. S. 147-45 remain the property of the State 
and are to be turned over to the Solicitor's successor in office, or whether 
they become the private property of the Solicitor, thus making it necessary 
for a new Solicitor to receive a complete set of publications from your office. 

G. S. 147-45 provides that the Secretary of State shall, at the State's 
expense, distribute to the Solicitors of the Superior Courts one volume of 
the Session Laws and one volume of the North Carolina Reports, as the 
same are printed. In my opinion, it was the intent of the law that the 
publications so distributed should remain the property of the State. In 
other words, the books belong to the office and not to the individual. Thus, 
when publications have been distributed to a Solicitor who dies or goes out 
of office, his successor is entitled to have these books turned over to him 
upon being inducted into office. 

This construction is buttressed by that portion of G. S. 147-45 which pro- 
vides that Justices of the Supreme Court may retain the Reports furnished 
them to enable them to keep up-to-date their personal sets of Reports. Thus, 
the Legislature felt it necessary to specifically provide that Justices could 
retain their copies of the Reports. No such provision appears as to Solicitors. 

Therefore, I am of the opinion that the publications distributed to Solici- 
tors do not become the private property of the person holding the office of 
Solicitor. 

FOREIGN CORPORATIONS; DOMESTICATION; INCIDENTAL AGREEMENT TO 

INSTALL ARTICLE SOLD IN INTERSTATE COMMERCE 

NOT "DOING BUSINESS" 

12 December, 1945 

You have referred to me a letter from the Henszey Company of Water- 
town, Wisconsin, and you request that I give you my opinion as to whether 
such corporation is doing business within this State so as to be required to 
domesticate under the provisions of Section 55-118 of the General Statutes. 

It appears that the business of the corporation consists of selling equip- 
ment such as evaporating plants for evaporated milk. The general manager 
states that due to the peculiar nature of xhe product sold, it is necessary 
that the corporation supervise the installation work. In the installation 
work local labor is employed. However, all equipment is manufactured 
in its factory and all sales orders are accepted there. 

On the basis of these facts, it is my opinion that the Henszey Company, 
which is a foreign corporation, is under no obligation to domesticate in this 
State since, in selling and installing such equipment, it is engaged exclusive- 
ly in interstate commerce, and is not doing business within this State. An 
incidental agreement to assemble a product or structure that has been sold 
in interstate commerce does not destroy the nature of that commerce. YORK 
MFG. CO. V. COLLEY, 247 U. S. 21. 
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An examination of leading cases on the subject shows that the courts have 
extended the protection of the commerce clause to cover, not only a trans- 
action which is purely interstate, but also one which, if viewed separately, 
is unquestionably intrastate, but is, in fact, a relevant and appropriate 
part of an agreement in interstate commerce. GENERAL TALKING PIC- 
TURES CORP. V. SHEA, 185 Ark. 777; FURNACE CO. v. MILLER, 115 
N. Y. S. 625; INTERNATIONAL FUEL SERVICE CO. v. STEARNS, 304 
Pa.  157. 

As stated in Prentice-Hall, STATE AND LOCAL TAX SERVICE, 
Section 7377: "A foreign corporation is not 'doing business' within a state 
when it agrees to assemble and install therein an article sold by it in inter- 
state commerce when the nature of the article is such that it can be properly 
or efficiently installed or assembled only under the supervision of trained 
technical experts not ordinarily to be found within the state. . . ." 

If, however, the installation of an article or structure is not a mere inci- 
dent to the interstate contract, but is a distinct and separate activity, the 
corporation in making such installation would be considered to be doing 
business within the state. BROWNING v. CITY OF WAYCROSS, 233 
U. S. 16; GENERAL HIGHWAYS SYSTEM v. DENNIS, 251 Mich. 152. 

It appears from the facts stated in the letter from the Henszey Company 
that the supervision of trained experts, not to be found within this state, is 
required in making installations of its products. If this is true, such 
installation work is relevant and appropriate to the interstate sale of the 
product; and, therefore, such corporation in performing such installation 
work is not doing business within this State. 

CORPORATIONS; OPERATING UNDER ASSUMED NAME 

30 May, 1946 

I received your letter of May 14, enclosing a letter to you from Mr. W. W. 
Cohoon, Attorney at Law of Elizabeth City, North Carolina, about which 
you  requested  my  opinion. 

Mr. Cohoon wanted to know whether or not a North Carolina corporation 
would have a right to do business under an assumed name; that is, a name 
other than its corporate name, which assumed name did not contain the 
word "Incorporated" or "Inc." provided he registered same in the clerk's 
office pursuant to Section 59-87 of the General Statutes, and provided fur- 
ther that the name of the corporation is painted upon the door of its princi- 
pal place of business as required by law. 

I agree with Mr. Cohoon, after making an investigation, that the decisions 
in this State are silent on this subject and no case involving this question, 
so far as my investigation reveals, has been passed upon by our Supreme 
Court. 

The general law on this subject seems to be that, in the absence of a 
statute to the contrary, a corporation may do business under a name other 
than the name fixed by its charter; in other words, under an assumed name. 
See 18 C.J.S., title CORPORATIONS, Section 166, page 561; 13 AM. JUR., 
title CORPORATIONS, Section 132, page 270; 56 A.L.R. 450. 



48 BIENNIAL REPORT OF THE ATTORNEY GENERAL [VOL.   28] 

I think the corporation should comply with the provisions of Article 4 of 
Chapter 59 of the General Statutes as to doing business under an assumed 
name, although G. S. 59-87 provides that this article shall in no way affect 
or apply to any corporation created and organized under the laws of this 
State, or to any corporation organized under the laws of any other state 
and lawfully doing business in this State. 

This may be interpreted as meaning only that a coi'poration, which by its 
charter assumes a name, would not have to comply with that article, but if 
it did business under some name other than its charter name, it might have 
to do so. The meaning of the statute is not certain as to this. I would, 
therefore, advise a compliance with the statute if a name other than the 
corporate name is to be used for carrying on business by the corporation. 



OPINIONS TO STATE AUDITOR 

LAW ENFORCEMENT OFFICERS' BENEFIT AND RETIREMENT FUND; 

PAYMENT OF BENEFIT WHEN HUSBAND AND WIFE HAVE SEPARATED 

UNDER DEED OF SEPARATION;    CHARLES S. CURRENT, DECEASED 

11 January,  1945 

I have given careful consideration to the file you turned over to me rela- 
tive to the estate of Charles S. Current, Deceased. It appears that prior 
to the death of Mr. Current, he and his wife entered into a separation 
agreement in which she released all of her right, title, and interest in any 
of his real and personal property and the question arises as to whether or 
not she released her interest in his benefit and retirement fund. 

Prior to the death of Mr. Current, and, I assume, at the time he became a 
member of the Law Enforcement Officer's Benefit and Retirement Fund, 
Mr. Current signed the usual certificate authorizing the Board of Com- 
missioners of the Fund to make payment of the beneficiary and therein 
name-d and agreed on behalf of himself and his heirs and assigns that 
payment to the beneficiary therein named shall be a complete discharge of 
the claim and shall constitute a release of the fund from any further 
obligation on account of the benefit. While Mr, Current reserved the 
right to name some other beneficiary in event that he should survive his 
wife, by filing with the Board of Commissioners a written designation nam- 
ing a new beneficiary, I assume that Mr. Current has not designated a 
beneficiary other than his wife. 

I am of the opinion that the deed of separation entered into by Mr. and 
Mrs. Current does not have the effect of annulling Mrs. Clement's right to 
the funds accrued and that she, the beneficiary named in the certificate signed 
by Mr. Current, to wit, his wife, Minnie Belle Current, is entitled to the 
benefits accruing because of his membership in the Law Enforcement Officers' 
Benefit and Retirement Fund. I observe from the letter of Mr. Eugene 
Shaw, administrator of the estate, that he does not care to seriously con- 
trovert the claim of Mrs. Current. 

However, in view of the fact that the administrator has notified you of 
at least his interest in this fund, and Mrs. Clement has filed a claim for the 
fund, it may be best for you to hold the fund until one or the other of the 
parties has obtained a Court Order establishing his or her claim to the fund. 

EMERGENCY (RETIRED) JUDGES; PARTICIPATION IN ADDITIONAL 

EXPENSE ALLOWANCE AUTHORIZED BY CHAPTER 763, 
SESSION  LAWS, 1945 

24 October, 1945 

I have your letter of October 20 in which you write me as follows: 

"Chapter 763, Session Laws of 1945, provides an additional expense 
allowance of $950.00 to all regular and special judges of the Superior 
Court. Please advise if the retired judges shall be paid the additional 
travel allowance under Chapter 763." 
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Chapter 763 of the Session Laws of 1945 reads as follows: 

"That on account of the increased cost of traveling, hotel and other 
expenses, the regular and special judges of the Superior Court are 
hereby granted, in addition to the salary and expense allowance now 
paid them, an additional expense allowance of nine hundred fifty 
dollars ($950.00) per annum, payable monthly, provided such funds 
shall be available after payment of teachers' and State employees' 
salaries and emergency salaries under the Budget Appropriation Act 
for the biennium one thousand nine hundred and forty-five - one 
thousand nine hundred and forty-seven." 

You will observe that the additional sum provided by this Act is for the 
"regular and special judges of the Superior Court" and does not include the 
retired or emergency judges and, therefore, the emergency retired judges 
would not be entitled to rceive any part of this additional appropriation. 

G. S. 7-50 provides that the retired emergency judges named in G. S. 
7-51 shall receive their actual expenses incurred while holding any regular 
or special term of court and in addition they are entitled to receive $50.00 
per week to be paid by the county in which any special term is held by them. 
This is doubtless the reason why the General Assembly did not see fit to 
include them in the provisions of Chapter 763. 

N. C. RECREATION COMMISSION;    ADVISORY COMMITTEE; 

EXPENSES ATTENDING MEETINGS OF COMMISSION 

30 October, 1945 

I have your letter of October 29 in which you write me as follows: 

"Please advise if the Advisory Committee to the North Carolina 
Recreation Commission (Chap. 757, P. L. 1945, Sec. 6) are entitled 
to be reimbursed for their travel expenses incident to attending meet- 
ings with the Commission." 

Chapter 757, creating the State Recreation Commission, Section 6, states 
that the Governor shall name a Recreation Advisory Committee consisting 
of 30 members who shall serve for a term of two years. This section pro- 
vides that the committee shall meet each year with the Recreation Com- 
mission at a time and place to be fixed by the Governor. It further states 
that members of the committee shall serve without compensation. Nothing 
is said in the Act with reference to the expenses of members of the com- 
mittee in attending the annual meeting which by law they are required to 
attend. The Act makes an appropriation of $7,500 for carrying out its 
purposes. 

It is my opinion that the members of the advisory committee would be 
entitled to their actual expenses in attending the annual meeting of the 
Commission as necessary implication of the responsibility placed upon them 
by law of attending this meeting. I believe it was the intention of the 
General Assembly that out of this appropriation, their actual expenses 
should be paid. 
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STATE AUDITOR; DUTY TO INVESTIGATE AND REPORT ON 

CLAIMS AGAINST THE STATE 

13 November, 1945 

According to my conversation with you over the telephone, I am return- 
ing to you herewith the letter from Mr. Henry Henderson under date of 
November 8. 

G. S. 147-58, Subsection 7, provides that it is the duty of the State Auditor 
to examine and liquidate the claims of all persons against the State in cases 
where there is sufficient provision of law for the payment thereof, and where 
there is no sufficient provision, to examine the claim and report the fact, 
with his opinion thereon, to the General Assembly. 

In the case of BONER v. ADAMS, 65 N. C. 639, the Supreme Court said 
that the Auditor of the State is not a mere ministerial officer. When a 
claim is presented to him against the State, he is to decide whether there 
is a sufficient provision of law for its payment, and if in his opinion there 
is not sufficient provision of law, he must examine the claim and report the 
fact, with his opinion, to the General Assembly. There may be some ques- 
tion as to whether or not this statute was intended to embrace a claim of 
damages sounding in tort, but the statute does not make any distinction 
between contract and tort claims. 

The Supreme Court is construing the constitutional provision authorizing 
it to hear claims against the State, Constitution, Article IV, Section 9, has 
held that it would dismiss any claim where the sole question was one of 
fact, LACY V. STATE, 195 N. C. 284. See other cases cited in the annota- 
tion under this constitutional provision. 

LAW ENFORCEMENT OFFICERS' BENEFIT AND RETIREMENT FUND; 

ELIGIBILITY FOR MEMBERSHIP; RAILROAD POLICEMEN; 

HEALTH  OFFICERS;     SANITARY INSPECTORS 

13 November, 1945 

I acknowledge receipt of your letter in which you inquire as follows: 

"1. Under the original act creating the Law Enforcement Officers' 
Benefit and Retirement Fund, were railroad policemen, county and 
city health officers and sanitary inspectors who had the power of arrest, 
eligible for membership in the Fund? 
"2. Under the act referred to above, as amended by the General Assem- 
bly of 1941, it would appear that railroad policemen, county and city 
health officers, sanitary inspectors would not be eligible to become mem- 
bers in the Fund. Are the railroad policemen, county and health officers 
and sanitary inspectors who became members of the Fund under the 
original act permitted to rem.ain as members and receive benefits?" 

Section 9 of Chapter 349 of the Public Laws of 1937, paragraph 3, defined 
"law enforcement officers" entitled to participate "in the Law Enforcement 
Officers' Benefit Fund" to include "sheriff's, their appointed deputy sheriffs, 
police officers, prison wardens and deputy wardens, prison camp superin- 
tendents, prison stewards, foremen and guards, highway patrolmen, and 
any citizens duly deputized as a deputy sheriff' by a sheriff in an emergency." 
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This section was amended by paragraph (m) of Chapter 6 of the Public 
Laws of 1939 to read as follows: 

"Law enforcement officers in the meaning of this Act shall include 
sheriffs, deputy sheriffs, constables, police officers, prison wardens and 
deputy wardens, prison camp superintendents, prison stewards, prison 
foremen and guards, highway patrolmen, and any citizen duly deputized 
as a deputy by a Sheriff or other law enforcement officer in an 
emergency, and all other officers of this State, or of any political sub- 
division thereof, who are clothed with the power of arrest." 

The 1939 provision answers your first question in the affirmative. That 
is, that railroad policemen, county and city health officers, and sanitary 
inspectors w/io have the poiver of arrest, are eligible for membership in 
the fund. 

The 1941 Act, Chapter 157, does not change the definition of those who 
are entitled to become members in the fund, so that all classes of officers 
who have the power of arrest, and eligible under the provisions of the 1937 
Act, are still eligible for membership. 

It is necessary to impress upon you the fact that only those county and 
city health officers and sanitary inspectors who have the power of arrest 
are eligible for membership and I do not know of any General Statute 
which gives to such officers the power of arrest. However, it is entirely 
possible that there are Public-Local Acts which have given to these classes 
of officers the power of arrest or it may be that such officers have been 
deputized by the sheriff of their respective counties as deputy sheriffs with 
power of arrest. It, therefore, seems necessary that you determine in each 
case whether or not a county or city health officer or sanitary inspector has 
the power to make arrest. 

Section 60-82 G, S. provides for railroad police and fully authorizes them 
to make arrest under the conditions set out in said section. 



OPINIONS TO STATE TREASURER 

EXECUTORS AND ADMINISTRATORS; SALE OF PERSONAL 

PROPERTY BONDS; TRANSFER 

5 October, 1944 

You have heretofore handed me letter from Kenneth L. Greenfield, ad- 
ministrator of the estate of Lindsay Greenfield, deceased, in which he states 
that the estate of which he is administrator is the owner of a State of 
North Carolina highway serial bond and that it is necessary to convert 
this bond into cash and he desires to have instructions relative to changing 
the registration of the bond. I assume that Mr. Greenfield, as administrator, 
contemplates selling the bond at private sale. 

G. S. 28-76 provides that whenever an executor or administrator of an 
estate is of the opinion that the interest of said estate will be promoted and 
conserved by allowing the personal property belonging to it to be sold at 
private sale instead of at public sale, such executor or administrator may, 
upon a duly verified application to the clerk of the superior court, obtain an 
order to sell it at private sale for the best price that can be obtained and re- 
port the sale to the clerk for confirmation if, at the end of ten days from 
the date of filing the report, no increased bid is filed and it appears that the 
property has been sold for a fair and adequate price, the sale shall be con- 
firmed by the clerk. 

Our Supreme Court, in the case of FELTON v. FELTON, 213 N. C. 194, 
has held that an administrator may sell notes and choses in action of the 
estate at private sale without authorization from the court and that the 
purchaser obtains good title if the sale is made in good faith and for value, 
and that G. S. 28-76 does not abrogate this common law rule since the sta- 
tute merely makes the obtaining of an order permissive but not mandatory. 

It is my thought that the administrator, in order to protect himself and 
in order to relieve prospective purchasers from the burden of rebutting the 
presumption that they may have bought it at under-value, should anply to 
the clerk of the superior court for an order authorizing the sale of the per- 
sonal property at private sale and have the sale, when made, confirmed by 
the clerk of the superior court. When this is done, a copy of the order con- 
firming the sale could be furnished to you, accompanied by authorization 
from the administrator that the bond in question be transferred to the pur- 
chaser and registered in his or her name. 

UNIVERSITY OF NORTH CAROLINA;  ESCHEATS;  FUNDS  HELD 

BY STATE TREASURER 

17 May, 1945. 

I have your letter of May 16, in which you write me as follows: 
"I have deposited in a special bank account $2,416.62 which is made 

up of the following items: 
"Sir Walter Raleigh Fund $2,197.09 

State Farm Church Bldg. Fund 162.98 
Robert E. Lee Memorial Fund 56.55 

Total $2,416.62 
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"I have had these funds in the bank for a period of more than ten 
years. There have been no claims against this fund and I am wondering 
if it would be correct to turn these funds over to the University of Noi'th 
Carolina for the escheat account. Mr. Gates, of the University of North 
Carolina is anxious to have this turned over to their account. Please ad- 
vise me if this would be in order." 

G. S. 116-25 provides, in part, as follows: 

"All moneys now in the hands of the Treasurer of the State repre- 
sented by state warrants in favor of any person, firm or corporation 
whatsoever which have been unclaimed for a period of five years shall 
be turned over to the University of North Carolina." 

The funds which you have, above mentioned, do not fall in this category 
as no state warrants are outstanding for them, so this section would not 
be applicable. 

This is the only section which deals directly with the funds in the hands 
of the State Treasurer. I do not think you would be justified in turning 
over to the escheat fund any moneys except by specific authority of legis- 
lative enactment. G. S. 116-23 provides for escheat of unclaimed personal 
property of every kind and sums of money in the hands of any person which 
shall not be recovered or claimed by the parties entitled thereto for five 
years after the same shall become due and payable, and provides that it 
shall be deemed derelict property and shall be paid to the University of 
North Carolina and held by it without liability for profit or interest until 
a just claim therefor shall be preferred by the parties entitled thereto, if 
made within ten years. This section is inapplicable as the funds which you 
hold do not become due and payable until the demand is made for them; in 
other words, you hold these funds for an indefinite time, subject to a proper 
demand whenever 7iiade. Whether or not this section could be considered ap- 
plicable to a State official who holds funds of this character may be doubted, 
as ordinarily statutes are inapplicable to the agents of a sovereign state un- 
less specifically stated. But, in any event, for the reasons stated, I do not 
think this statute would justify you in the payment of these funds to the 
University. 

It may be that the statute on escheats should be amended at the next 
Legislature in order that accounts of this character may be cleared and 
paid over to the escheat fund, but at the present time the statute is insuffi- 
cient, in my opinion, to justify this course. 



OPINIONS TO STATE SUPERINTENDENT 
OF PUBLIC INSTRUCTION 

SCHOOLS;   INSTRUCTIONAL AND JANITORIAL  SUPPLIES;   FUEL; 

TRANSPORTATION SUPPLIES; OWNERSHIP 

2 August, 1944. 

Receipt is acknowledged of your letter, in which you raise the question 
as to the ownership of instructional and janitorial supplies^ fuel and 
transportation supplies as between the State Board of Education and 
county and city administrative units. 

It is my opinion that under the provisions of the School Machinery Act 
of 1939, as now written, the ownership of fuel and instructional and jani- 
torial supplies is vested in the county or city administrative unit at the 
time of their delivery to such unit. 

It is further my opinion that the county or city administrative unit in 
which ownership is vested should insure this property against loss by fire. 

The School Machinery Act, as now written, is not entirely clear as to 
the ownership of these particular items and it might be advisable to have 
the next General Assembly clarify the matter to such an extent as to elim- 
inate any question as to ownership. 

When we come to consideration of the question of ownership of supplies 
purchased and used in connection with the transportation system of a par- 
ticular county or city administrative unit, a different picture is presented. 
Under the provisions of Section 24 of the School Machinery Act, the control 
and management of all facilities for the transportation of public school 
children is vested in the State of North Carolina, under the direction and 
supervision of the State Board of Education, which has authority to prom- 
ulgate rules and regulations governing the organization, maintenance and 
operation of these facilities. 

Although county and city administrative units, under certain circum- 
stances, are required to furnish the funds with which to purchase addition- 
al buses, title to all the buses is taken and maintained in the name of the 
State of North Carolina and the State is required to purchase all school 
buses used as replacements or old buses which were operated by the State 
during the school year 1940-41. 

Although it might be difficult under ordinary circumstances to distinguish 
between the ownership of fuel and instructional and janitorial supplies, and 
supplies used in connection with the operation of the transportation of 
school children, it is my view that the General Assembly in setting up the 
school transportation system intended that its ownership, management and 
control should be and remain in the State of North Carolina and should be 
operated by the State Board of Education. It is, therefore, my opinion that 
the ownership of transportation supplies is vested in the State and not in 
the county or city administrative units. 

Again let me emphasize that the School Machinery Act as now written 
is not entirely clear on this question and I would recommend that you take 
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steps to have the General Assembly clarify the Act as to the ownership of 
this particular type of property. 

TEACHERAGE;  APPROPRIATIONS  THEREFOR BY  COUNTIES 

16 August, 1944.   • j 

I have your letter of August 14 enclosing letter from Mr. G. T. Proffit, 
Acting Superintendent of Harnett County Schools, in which Mr. Proffit 
writes as follows: 

"At a joint meeting of the Board of Education and the Board of 
County Commissioners this morning the attorney for the Board of 
Commissioners raised the question as to the legality of the Board of 
Education purchasing a building, or buildings, to house the principal 
and agriculture teacher in Dunn. Dr. Hooper, Chairman of the Board 
of Education, asked that I write you and get you or the Attorney Gen- 
eral to confirm the telephone conversation you had with him recently 
relative to the legality of this transaction. We would like to have such 
a letter for our files." 

General Statutes 115-157(b) provides as follows: "The capital outlay 
fund shall provide for th'e purchase of sites, the erection of school build- 
ings, including dormitories and teachers' homes * * *." This subsection 
literally provides for the purchase of sites and the erection of school build- 
ings, including dormitories and teachers' homes. The authority to pur- 
chase the site and erect a dormitory or teachers' home could be considered 
as authority to purchase one that was already erected if the property pur* 
chased would come within the perview of the statute in the use of the terms 
"dormitories and teachers' homes." 

I could not be certain, however, that a court construing this statute would 
so hold and any opinion I might express would be in anticipation of what 
the court might decide if the case was presented. There has been no decision 
of our court construing this language. 

There may be some question as to whether or not under the statute a 
building or buildings to house the principal and the agriculture teacher in 
a school would come within the purpose of the statute in providing for the  ■ 
erection of dormitories and teachers' homes. In this case there is a con- 
templated purchase of a piece of property for the use of a specific principal 
or teacher and would not be what is generally known as a teacherage in 
which may be housed teachers generally employed in a school. For these 
reasons, I do entertain some doubt as to the authority to purchase the pro- i 
perty contemplated as I understand from Mr. Proffit's letter, but I could j 
not express any conclusive opinion about it. j 

The only case before our court involving erection of a teacherage is DEN- I 
NY V. MECKLENBURG COUNTY, 211 N. C. 211, in which it was said | 
that a teacherage would not fall within the authority of the county under J 
the Municipal Finance Act to issue bonds for the erection and purchase of j 
school houses. ' 
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SCHOOL LAW;  TEACHERS;  CONTRACTS;  RESIGNATIONS;  WHAT NOTICE RE- 

QUIRED WHEN DATE OF OPENING POSTPONED; PAYMENT OF SALARIES 

18 August, 1944. 

I acknowledge receipt of your letter in which you inquire, if the date for 
the opening of schools is postponed, if the teachers are required to file their 
resignations thirty days prior to the date fixed for the opening, or the date 
of the actual opening of the schools. 

I have had several inquiries on this question, and I am enclosing here- 
with a copy of a letter which I have heretofore written, expressing my 
views on the question raised by you. 

I have heard that in some instances the salaries of teachers will begin 
on the date originally fixed for the opening of the school, rather than on 
the date to which the opening has been postponed; in such event, I am of 
the opinion that, insofar as the teachers are concerned, the date of the open- 
ing of the school would be the date on which their salaries began, and not 
the date of the actual opening. In other words, if the original opening date 
of the school was fixed at September 1, and the teachers' salaries began on 
September 1, but the actual opening of the school was postponed until Sep- 
tember 18, the teacher would have to resign thirty days before September 
1. 

SCHOOLS; SALARY SCHEDULE; COUNTY SUPERINTENDENT 

26 August, 1944. 

Receipt is acknowledged of your letter of June 23, with reference to the 
action of the State Board of Education at its meeting preceding that date 
with reference to providing additional compensation for Mr. J. C. Mann- 
ing, of Martin County, for duties performed by him over and above the 
regular demands of his office. You state that you are writing to inquire if 
the regulation as a general amendment to the salary schedule, applicable 
to all similar cases, would in my opinion be legal. 

The amendment made at the June 8 meeting is as follows: 

"Where a superintendent, with the approval of the State Board of 
Education or under its direction, performs duties over and above the 
duties of his regular position and where such duties are definitely in 
line with the administrative needs of the public schools in an emer- 
gency situation, the board may in its discretion increase the salary of 
said superintendent for the emergency period." 

Following the entry of this amendment in the minutes, the following 
resolution appeared: 

"Because of the critical illness of Superintendent Edmonson of Beau- 
fort County, the State Board of Education in March approved a plan 
by which Mr. James C. Manning, Superintendent of Martin County, 
would assist in carrying on the work in Beaufort County during Mr. 
Edmonson's illness. On motion of Mrs. McKee seconded by Dr. Massey, 
the Board authorized an increase in Mr. Manning's salary of $100 per 
month for four months, or a total of $400 for his services in Beaufort 
County." 
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Section 8 of the School Machinery Act provides that the State Board of 
Education shall fix and determine a State standard salary schedule for 
teachers, principals and superintendents which shall be the maximum stand- 
ard state salaries to be paid from State funds for teachers, principals and 
superintendents. No further detail is given in the statute w^ith reference 
to this State standard salary schedule or other limitations placed upon the 
action of the State Board of Education with respect thereto. 

In the absence of some limitations on the character of standard salary 
schedule which might be adopted, I know of no reason why the State Board 
of Education would not have the authority to include in the schedule the 
latitude which this amendment proposes. While it might have been desir- 
able to have placed in the resolution a provision limiting the amount of ex- 
cess salary per month which might be paid under the emergency situation 
referred to, the lack of this provision would not invalidate, in my opinion, 
the action taken. It might be added to the resolution if thought desirable at 
the next meeting of the Board. 

I think also it might be desirable by amendment to add to it a provision 
making the amendment effective as of March 1, 1944, which apparently 
was intended by the Board as it is proposed to make it applicable to the 
special work done in Beaufort County by Mr. Manning by arrangement 
with the Board, beginning in March, 1944. 

If it is to be understood that the amendment to the salary schedule was 
intended to be made effective as of March 1, 1944, then I would be of the 
opinion that the Board might validly pay the additional compensation of 
$100 per month for four months, beginning March 1, 1944, to Mr. Manning. 

SCHOOLS; LIABILITY OF PARENT FOR ACTS OF MINOR 

CHILD DRIVING SCHOOL Bus 

12 September, 1944. 

I have your letter of September 11, enclosing a letter from Mr. F. T. 
Johnson, Superintendent of the Perquimans County Schools, in which Mr. 
Johnson writes as follows: 

"I have a school girl whose father is willing for her to drive a school 
bus for the coming year provided you will write me a letter stating 
that he would not be responsible in case of an accident of the bus which 
his daughter might be driving. I am sure that no responsibility would 
attach to a parent who signed the application for his daughter's drivers' 
permit, but he wants it in black and white." 

Under our law the parent of a minor child is not liable for the acts of a I 
child resulting in injuries to another, unless the acts are committed in the I 
presence of the parent. We have in this State a line of cases which hold f 
that a parent may be responsible for the injuries done by a minor child | 
driving what is called "the family automobile" but these cases are basedT 
upon the theory that, in driving the family automobile, the child is acting 
as the agent of the parent. The liability is based upon the theory of the ■ 
agency rather than the relationship of the parent and child. BOLLINGER 
V. RADER, 153 N. C. 488; LINVILLE v. NISSEN, 162 N. C. 95; TAYLOR 
V.  STEWART, 172 N. C. 203;  BOWEN v. MEWBORN, 218 N.  C. 423; 
HAWES V. HAYNES, 219 N. C. 535. 
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SCHOOLS; PER CAPITA DISTRIBUTION; INTANGIBLE TAX 

2 October, 1944. 

Receipt is acknowledged of your letter of September 28, enclosing a let- 
ter from Mr. J. W. Wilson, Superintendent of Schools in Mecklenburg 
County, in which Mr. Wilson refers to a question raised by the auditors as to 
the payment to the City Schools of Charlotte of a per capita distribution 
of the intangible taxes tui-ned over to the County Schools by the County. 
More specifically, Mr. Wilson states his question as follows: 

"What I want to know is whether the city schools here, after having 
received directly from the State a share of the intangible taxes, should 
receive again from the county schools per capita payment on this 
money." 

Section 15 of the School Machinery Act provides, in part, as follows: 

"All county-wide Current Expense school funds shall be apportioned 
to county and city administrative units monthly, and it shall be the duty 
of the county treasurer to remit such funds monthly as collected to each 
administrative unit located in said county on a per capita enrollment 
basis. County-wide expense funds shall include all funds for current 
expenses levied by Board of County Commissioners in any county to 
cover items for Current Expense purposes, and including also all 
fines, forfeitures, penalties, poll and dog taxes and funds for voca- 
tional subjects." 

You will observe the underscored language in this section. The intangible 
taxes are not levied by the Board of County Commissioners in any county 
but are levied under the provisions of Schedule H of the Revenue Act of 
1939, as amended, and are distributed under the provisions of Section 715, 
which provides, in part, as follows: 

"The amounts so allocated to each county shall in turn be divided 
between the county and all municipalities therein in proportion to the 
total amount of ad valorem taxes levied by each during the fiscal year 
preceding such distribution." 

This section provides further: 

"The amounts so allocated to each county and municipality shall be 
distributed and used by said county or municipality in proportion to 
other property tax levies made for the various funds and activities of 
the taxing unit receiving said allotment." 

I am of the opinion that our law does not contemplate a per capita dis- 
tribution to the city administrative unit of the intangible taxes allocated 
to the county administrative unit by the Board of County Commissioners 
under the provisions of this statute. 

SCHOOLS;  SOLICITING TEACHERS AND PUPILS DURING SCHOOL DAYS 

16 October, 1944. 

I acknowledge receipt of your letter, enclosing a letter from Honorable 
John A. Gates of Fayetteville, calling my attention to Section 14-238 of the 
North Carolina General Statutes which prohibits the solicitation or sale of 
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articles of property to teachers and pupils during the school day. In Mr. 
Gates' letter he states that there is no question in his mind but what this 
section prohibits soliciting or selling articles to teachers and pupils on the 
school grounds, but raises the question as to whether or not it is applicable 
to a merchant who operates an establishment near the school grounds, and 
then only when the teacher or pupil visits his place of business. 

While I think there is considerable merit to the position taken by Mr. 
Gates, I cannot, because of the penal provision of the statute, construe it 
otherwise than that it prohibits the solicitation or sale of any article of pro- 
perty to any teacher or pupil either on the school grounds or elsewhere dur- 
ing the school day. 

It will be noted that this section can be waived by the merchant obtaining 
written permission from the superintendent, principal or other person in 
charge of the school so that a merchant under the circumstances in Mr. 
Gates' case could request the proper school official to authorize him to make 
sales during the school day, and if such official does not consider it objec- 
tionable, he may authorize such sales. 

SCHOOLS; POWER TO SUSPEND OR DISMISS PUPILS 

28 Gctober, 1944. 

Receipt is acknowledged of your letter enclosing letter from Honorable 
W. A. Graham, Superintendent of the Kinston Public Schools, in which he 
raises the question as to whether the principal of one of the schools in the 
Kinston City Administrative Unit would be authorized to refuse admission 
to school, under the provisions of C. S. 5563 (G. S. 115-145), of a pupil who 
has become a mother out of wedlock. 

G. S. 115-145 provides: 
"A teacher in a school having no principal, or the principal of a 

school, shall have authority to suspend any pupil who willfully and 
persistently violates the rules of the school or who may be guilty of 
immoral or disreputable conduct, or who may be a menace to the school. 

"But every suspension for cause shall be reported at once to the at- 
tendance officer, who shall investigate the cause and shall deal with 
the offender in accordance with rules governing the attendance of chil- 
dren in school." 
It appears that the question raised in Mr. Graham's letter is one of ad- 

mission rather than one of suspension. The statute above referred to only 
authorizes the teacher or the principal to suspend pupils for certain acts 
and contains no provision relative to admission. 

It is therefore my opinion that the principal of a school in the Kinston 
City Administrative Unit would not be authorized by G. S. 115-145 to re- 
fuse admission to a girl who has become a mother out of wedlock. 

SCHOOLS; WORKMEN'S COMPENSATION; LIABILITY FOR INJURY TO PUPIL; 

LIABILITY IN OPERATION OF SCHOOL COMMUNITY CANNERIES 

3 November, 1944. 

Receipt is acknowledged of your letter of November 1 in which you raise 
certain  questions  relative to  the liability  of  school  administrative units 
under the Workmen's Compensation Act in certain instances. 
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Your first question is raised by a letter from Honorable Lee B. Weathers 
of Shelby, relative to the liability for injury to a pupil sustained in con- 
nection with the operation of a machine used in the course of study of the 
agricultural class. 

Section 22 of the School Machinery Act of 1939, as amended, makes the 
provisions of the Workmen's Compensation Act applicable to all school em- 
ployees. However, in order for any liability to arise under the provisions of 
the Workmen's Compensation Act, it is necessary that there be an em- 
ployment.    BORDERS V. CLINE, 212 N. C. 472. 

The Workmen's Compensation Act is to be construed liberally to effec- 
tuate the broad intent of the Act to provide compensation for employees sus- 
taining an injury arising out of and in the course of the employment and no 
technical or strained construction should be given to defeat this purpose. 
JOHNSON V. ASHEVILLE HOSIERY CO., 199 N. C. 38. 

However, the rule of liberal construction cannot be extended beyond the 
clearly expressed language of the Act. GILMORE v. HOKE COUNTY 
BOARD OF EDUCATION, 222 N. C. 358. 

Where the injury is sustained by a pupil while pursuing his course of 
study, it is my opinion that no relationship of employer and employee exists, 
and there would be no liability under the provisions of the Workmen's Com- 
pensation Act. 

In connection with the second problem, you state that there are approxi- 
mately two hundred and fifty school community canneries which are built 
and equipped with public funds, local, county and federal, and you desire 
to know whether there is any insurance protection to the people of the com- 
munity who might be injured while at work in the canneries, either by the 
explosion of a boiler or by damage by some piece of machinery. I assume 
that you again refer to the provisions of the Workmen's Compensation Act. 

From the information I have in connection with the operation of the com- 
munity canneries, it appears that the people of the community use the can- 
neries for the purpose of canning their own products and, if this is true, 
again, no relationship of employer and employee is created. Where there is 
no employment there is no liability under the provisions of the Workmen's 
Compensation Act. Of course, if the canneries are operated by the school 
administrative units and persons are employed by such units in connection 
with their operation, the relationship of employer and employee would be 
created and liability would arise under the provisions of the Workmen's 
Compensation Act should an employee sustain an injury arising out of and 
in the course of his or her employment. The question of liability under the 
Workmen's Compensation Act must, of necessity, be determined by the facts 
in each particular case and you can readily see that this office can only go 
so far as to deal in general principles and would not undertake to anticipate 
the facts as they might arise in each particular case. 
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SCHOOLS;  SALE OF SCHOOL PROPERTY; APPLICATION OF PROCEEDS OF SALE 

11 April, 1945. 

I have your letter of April 7, enclosing a letter from Mr. G. H. Arnold, 
Superintendent of Schools in Thomasville, under date of April 5, in which 
he writes as follows: 

"I am writing to say that on March 30, 1945 the old Church St. negro 
school property was sold at public auction for $2700.00. This property 
was listed in the name of the City of Thomasville. Please advise me as to 
how this money should be spent. 

"We should like very much to use it as capital outlay in the purchase 
of much needed cafeteria equipment, if permissable." 

The letter, as you will note, states that the property was listed in the 
name of the City of Thomasville. I am not sure as to just what is meant by 
this statement. If the statement is intended to mean that the title to the 
property was in the city of Thomasville, the City would have the right to 
receive the proceeds of sale as in the sale of any other city property. If the 
title to the property, however, was in the trustees of the Thomasville City 
Schools or held for the benefit of the city schools, the application of the pro- 
ceeds of the sale would be controlled by Section 16 of the School Machinery 
Act.   This section provides, in part, as follows: 

"All uncollected taxes which have been levied in the respective school 
districts for the purposes of meeting the operating costs of the schools 
shall remain as a lien against the property as originally assessed and 
shall be collectible as are other taxes so levied and, u£on collection, 
shall be made a part of the Debt Service fund of the special bond tax 
unit, along with such other funds as may accrue to the credit of said 
unit; and in the event there is no debt service requirement upon such 
district, all amounts so collected for whatever purpose shall be covered 
into the county treasury to be used as a part of the county debt service 
for schools . . ." 

The underscored portion of this quotation, I believe, answers the question 
submitted by Mr. Arnold and would prevent the use of these proceeds as 
capital outlay to purchase cafeteria equipment. 

COUNTY BOARD OF EDUCATION, BLADEN COUNTY 

11 April, 1945. 

I received your letter of April 9, enclosing a letter of April 6 from Mr. 
J. S. Blair, Superintendent of the Bladen County Schools. 

From this letter and from an examination of Chapter 511 of the Session 
Laws of 1943 and the provisions of HB 160 of the 1^45 session, it appears 
that in 1943 the Bladen County Board of Education was composed of S. S. 
Hutchinson, J. Neal Clark and Henry Beatty, each appointed for a term 
of four years. In 1945, under HB 160, the Board of Education named in the 
bill were Neal Clark, S. S. Hutchinson and J. S. Melvin. 

Section 2 of HB 160 provides that, unless otherwise herein provided, the 
members of the several county boards of education appointed by this Act 
shall serve for terms of two years after the first Monday in April, 1945, and 
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until their successors are elected and qualified, "and together with the mem- 
bers of the board of education of the several counties whose terms will not 
expire on the first Monday in April, 1945, shall constitute the board of ed- 
ucation of the respective counties." 

S. S. Hutchinson and J. Neal Claik were re-appointed but as the term of 
Henry Beatty as fixed by the 1943 Act was for four years, it did not expire 
on the first Monday in April, 1945, and therefore, in my opinion, Mr. Beatty 
would continue as a member of the County Board of Education of Bladen 
County. 

SCHOOLS; DEBT SERVICE FUNDS; PER CAPITA DISTRIBUTION 

13 April, 1945. 

I have your letter of April 11, enclosing a letter dated April 7 from Mr. 
W. E. Abernethy, Superintendent of Schools in Shelby, Cleveland County, 
in which Mr. Abernethy submits two questions, tho first of which is as fol- 
lows : 

"May the Board of Trustees of the Shelby City Administrative unit 
use a part or all of our excess debt service funds received on a per capita 
basis from the county for payment of principal and interest on the 
two bond issues against our administrative unit?" 

In my opinion the answer to this question is yes. I know of no I'eason why 
these funds could not properly be used in this way and, in fact, I think it 
would be a very appropriate use of the funds. 

Mr. Abernethy's second question is as follows: 

"May we hold in our treasury the excess per capita debt service of 
$3,864 referred to above to be used later when needed to pay balance 
and interest on Literary or Special Building Fund loans? Within the 
next twelve months it will be necessary for us to borrow about $10,000 
from the Literary Fund for the purpose of completing four additional 
classrooms in our High School building to accommodate the twelfth 
grade beginning with the term 1946-'47." 

The School Machinery Act of 1939, General Statutes 115-363, provides, 
in part, as follows: 

"All county-wide debt service funds shall be apportioned to county 
and city administrative units and distributed at the time of collection 
and when available shall be expended in the same manner as are county- 
wide current expense school funds: Provided, that the payments to any 
administrative unit shall not exceed the actual needs of said units, in- 
cluding sinking fund requirements. The per capita enrollment basis 
shall be determined by the State Board of Education and certified to 
each administrative unit: Provided, further, that the debt service ap- 
portionment between county and city administrative units shall apply 
only to debt service for capital outlay obligations incurred by counties 
and cities prior to July 1, 1937, except in those counties where special 
legislation has been enacted providing for the issuance of school building 
bonds in behalf of school districts, and special bond tax units. The pro- 
visions of this Act shall not apply to refunding bonds issued for school 
capital outlay obligations." 
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As the county-wide debt service funds apportioned to city administrative 
units are limited to the actual needs of the said units, including sinking 
fund requirements, under the provisions of the statute w^hich I have just 
quoted, I fail to understand why there should be a surplus of $3,864 from 
the per capita allocation of county debt service funds. If, however, these 
excess funds are paid over to the Shelby City Schools and are available at 
the time principal and interest on Literary or Special Building Fund loans 
mature, I would think that they could properly apply these funds for such 
purpose. There might be, however, a serious question of whether or not, in 
making allocations and in determining the needs of the debt service fund 
of the city administrative unit, the county commissioners could take into 
consideration any such balance on hand and available for debt service 
purposes. 

You will appreciate, I am sure, the difficulties of answering his second 
question in view of the provisions of the statute. It may be that I do not 
have a complete picture of the subject and that there are some circum- 
stances connected with the matter which I do not understand. 

SCHOOLS,- ACQUISITION OF SITES OWNED BY MEMBER OF BOARD 

14 April, 1945. 

Receipt is acknowledged of your letter of April 12, enclosing a letter from 
Mr. M. T. Lambeth, Superintendent of the Beaufort County Schools, under 
date of April 10. 

Mr. Lambeth advises that the County desires to purchase some additional 
land for the school garage and, in that connection, will need a part of a 
tract of land adjoining the property which they wish to acquire, which part 
is owned by Mr. C. F. Cowell, Chairman of the Board. He advises that Mr. 
Cowell is not interested in selling the land and will not do so unless it is 
necessary to acquire the necessary site. He inquires whether this transaction 
could be carried out by a lease of the land from Mr. Cowell or through con- 
demnation proceedings. 

In my opinion, if the necessary land can be acquired without acquiring 
the land owned by a member of the Board, it would be much better to do 
so. If it is absolutely essential to acquire the land owned by Mr. Cowell, 
who is a member of the Board, it could not be done by lease without violat- 
ing the provisions of G. S. 14-234, •which prohibits a commissioner or direc- 
tor of any trust wherein the State or any county, city or town may be in any 
manner interested, dealing with himself. 

I understand that the County is required to provide the necessary sites 
and garages for school buses. G. S. 115-85 authorizes the County Board of 
Education to condemn suitable sites for schoolhouses or other school build- 
ings. In the case of BOARD v. FOREST, 190 N. C. 753, this language was 
held to authorize the condemnation of additional land for playgrounds ad- 
joining school property. The Court would probably hold, in my opinion, 
that necessary school garages would be included within the purview of 
this section. If a condemnation proceeding is instituted by the Board by 
authority of a resolution, in the passing of which the interested member 
did not participate, I do not believe that the transaction would be subject 
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to any proper criticism and I do not think it would be a violation of G. S. 
14-234. The interested member of the Board would, of course, not participate 
in any of the deliberations authorizing the condemnation proceeding or the 
prosecution of it. 

SCHOOL DISTRICTS,- BOUNDARIES OF SCHOOL DISTRICT NOT AFFECTED BY 

ENLARGEMENT OR REDUCTION OF MUNICIPAL CITY LIMITS 

18 April, 1945. 

I acknowledge receipt of your letter enclosing a letter from Honorable 
Sam Phifer, Mayor of the Town of Benton Heights, inquiring as to whether 
or not the merger of the Town of Benton Heights with the Town of Monroe 
under the provisions of an Act of the 1945 Session of the Legislature, would 
have the effect of changing the present school district in which Benton 
Heights is located. 

I have given some study to the Act of the Legislature authorizing the 
merger of the two municipalities involved and I find no provision affecting 
the Benton Heights School District. I am of the opinion that the merger 
of the two municipalities will have no effect upon the Benton Heights 
School District. The School Machinery Act sets up the procedure to con- 
solidate school districts or to enlarge the same. 

SCHOOL TEACHERS; NOTICE OF RE-ELECTION TO TEACHERS; NOTICE OF 

ACCEPTANCE; FORM OF NOTICE AND METHOD OF GIVING NOTICE 

19 April, 1945. 

I reply to your letter of April 16, 1945, in which you enclosed a letter 
from Mr. J. R. Brown, Superintendent of Hertford County Schools, which 
letter is dated April 13, 1945. 

In his letter, Mr. Brown discusses the changes made at the last Session 
of the General Assembly with reference to giving notice to school teachers 
of re-election and the notice required by the teacher of acceptance. In a 
letter written by a member of the staff of this office on April 4, 1945, on this 
subject, we said: 

"Prior to the 1945 amendment. Section 7 of the School Machinery Act 
provided that teachers and principals should, within ten days after the 
close of school, give notice of his or her acceptance of employment for 
the following year. The 1945 amendment rewrote this portion of Sec- 
tion 7 to provide that notice of acceptance should be given within ten 
days after notice of re-election. 

"The purpose of this notice of acceptance is to afford the school 
authorities a roster of teachers for the ensuing year. Prior to 1945, 
teachers and principals were required to give notice of acceptance of 
employment regardless of whether or not such teachers or principals 
received notice of re-election. Thus in every case, a teacher or principal 
who did not receive notice of his rejection was required to give notice 
of acceptance of employment for the following year. 

"Since the notice provision was for the convenience of the school 
authorities, it is my opinion that the effect of the 1945 amendment is 
to provide a method of obtaining the notice of acceptance of employ- 
ment if said  school authorities  so desire.  In  other words,  under  the 
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amendment, the school authorities may obtain notice of acceptance of 
employment if they so desire and this notice may be obtained by giving 
notice of re-election to the principals and teachers. The reverse is 
necessarily true. A teacher or principal is required to give notice of 
acceptance of employment only when he or she receives notice of his 
or her re-election. 

"Thus, the effect of the 1945 amendment is to remove the absolute 
duty theretofore placed on teachers and principals of giving notice of 
acceptance of employment and to provide that they shall give notice of 
acceptance when they receive notice of their re-election." 

The 1945 amendment clearly contemplates that the proper school auth- 
orities should give a notice of re-election, and places the burden of notice 
on the school authorities rather than the teacher. Prior to that time, the 
teacher was required to give a notice of acceptance and apparently no 
notice of re-election was required. 

In his letter, Mr. Brown states as follows: "The clause of written accep- 
tance within ten days after school closes has become void." I doubt if we 
should say that the clause of written acceptance has become void because 
written acceptance is still required on the part of the teacher. The exist- 
ing law simply makes notice from the school authorities a condition pre- 
cedent to written acceptance on the part of the teacher. 

I think the principal question raised in Mr. Brown's letter is his inquiry 
as to whether or not notice by registered letter before the close of school 
in case of nonelection of teachers is still necessary. 

It is required by Section 115-359 of the General Statutes, as follows: 

"It shall be the duty of such county superintendent or administrative 
head of a city administrative unit to notify all teachers and/or prin- 
cipals now or hereafter employed, by registered letter, of his or her 
rejection prior to the close of the school term subject to the allotment 
of teachers made by the state board of education ..." 

I see nothing whatever in any of the other statutes contained in Chap- 
ter 115 of the General Statutes nor have I been able to find any amend- 
ment that affects the above quoted provision as to notice of non-election, 
and I am of the opinion, therefore, that Mr. Brown is correct in that notice 
by registered letter, as above provided, is still in full force and effect. 

I think that we might also add that the notice required by the 1945 
amendment to be given to the school teacher would be sufficient if con- 
tained in a written letter and mailed to the school teacher, and, as a safe- 
guard, it would perhaps be better if the letter was registered to Insure 
receipt of same. You will note that this statute does not say that this type 
of notice must be written, nor does it say how the notice should be con- 
veyed to the teacher or served. The other statutes, however, in the Chap- 
ter where notice is required, speak of the notice being in writing and also 
speak of it being served or sent by registered mail; and construing these 
statutes together, I think that the type of notice required by the amend- 
ment to Section 115-354 of the General Statutes should be written in form 
and either personally handed to the teacher or sent by registered mail. 
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PER DIEM AND EXPENSES FOR MEMBERS OF THE TEXTBOOK COMMISSION 

1 May, 1945. 

In conference with you today, you have requested my opinion as to the 
per diem and expenses liable to the members of the State Textbook Com- 
mission appointed by the Governor and State Superintendent of Public 
Instruction under authority of an Act adopted by the last General Assem- 
bly, entitled "An Act to provide for the selection and adoption of textbooks 
in the public schools, to provide for the selection of a Textbook Commission 
and other related matters." Section 4 of this Act provides that the Gov- 
ernor and Superintendent may appoint a Textbook Commission. The last 
sentence of the section is as follows: 

"The members shall be paid a per diem and expenses as approved 
by the board." 

The "board" as referred to in this section means, as is clear from a read- 
ing of the Act, the State Board of Education. Under this provision the 
State Board of Education is authorized to approve the per diem and ex- 
penses allowed to the members of the commission which, in effect, gives 
them the right to fix in advance the per diem and the basis of determining 
the expenses. 

I understand that the State Board of Education plans, if so authorized, 
to fix the per diem at $7.00 per day. In my; opinion, they would have a 
right to do this under the terms of this Act. 

SCHOOL LAW; SPECIAL SUPPLEMENT;  EMPLOYMENT OF RECREATION 

DIRECTOR; PAYMENT OF SALARY FROM SPECIAL SCHOOL TAX; 

EMPLOYMENT OF DIRECTOR BEYOND REGULAR SCHOOL TERM 

2 July, 1945. 

In your letter of June 29, 1945, you transmit to this office a letter of 
June 28, signed by Mr. Paul S. Cragan, Superintendent of North Wilkes- 
boro Public Schools. Mr. Cragan states that on August 15, 1933, a special 
tax of twenty cents minimum was voted in North Wilkesboro by way of 
supplement to the regular State school term. There is a public demand for 
an enlarged program of athletics, and the people desire a recreation pro- 
gram during the summer months. It is proposed by the board of trustees 
that the recreation director be employed by the school and that his regular 
teacher's salary plus a supplement be paid during the nine months' school 

Jt|term, and that he be employed by the town and his salary for the three 
'months aS recreation director be paid by the town at the same rate. It was 
the suggestion of the Superintendent that the supplement for nine months 
and the full salary for three months be paid from the town general fund. 
The board of town commissioners, however, wish to finance the full cost of 

;the program by a levy from the special twenty cents school tax which was 
voted. 

j Mr. Cragan desires to know if it would be legal to use monies derived 
from such a levy for the support of a community recreation program dur- 
ing the summer months. 
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I have examined all the laws dealing with the financing of the State 
school system and I cannot find any Act that will give legal authority for 
the payment of an athletic director during the summer months. The em- 
ployment of such a recreation director as a part of the instructional ser- 
vice of the school to my mind places such a director in the same status as 
a teacher, and under this situation there is no authority for the application 
of funds for such a purpose above and beyond the regular one hundred and 
eighty working days as prescribed by law. This is provided by Section 115- 
350 of the General Statutes and by other laws and regulations governing 
the schools and the State Board of Education. There is no authority of law 
for the use of money derived from this tax levy beyond the regular school 
term, and the payment of these funds during the summer months when 
the school is not in session to my mind would be an unauthorized act and 
the diversion or misapplication of these funds. 

SCHOOLS; INSURANCE FOR BUILDINGS DESTROYED BY FIRE; 

APPLICATION OF FUNDS 

10 July, 1945. 

You enclosed in your letter of July 3 a letter from Superintendent G. H. 
Arnold, of the Thomasville City Schools, in which he writes as follows: 

"During the school year 1943-44 a fire occurred in the Kern St. 
Elementary School. The insurance on this building is carried by the 
county and was collected by the county. There is something like $14,000 
remaining in this fund after all damages have been repaired with the 
exception of installing seats in the auditorium. I should like to ask the 
following questions: 

"1. Should the money listed above be placed to the credit of the 
Thomasville City Administrative Unit? 

"2.    Could the money be used for other capital outlay purposes? 
"3. Who would be the approving agency for the expending of this 

fund for such purposes? 
"I shall appreciate any information you can give me regarding the 

above matter." 

The first provision in the last paragraph of Section 115-363 of the Gen- 
eral Statutes reads as follows: 

"Provided, that funds derived from payments on insurance losses 
shall be used in the i-eplacement of buildings destroyed, or in the event 
the buildings are not replaced, said funds shall be used to reduce the 
indebtedness of the special bond taxing unit to which said payment has 
been made, or for other capital outlay purposes within said unit." 
It will be observed that the three purposes for which money derived from 

losses occasioned by fire may be used are, to replace the building, reduce 
the indebtedness, or other capital outlay purposes. In your case, the build- 
ing has been replaced and, since you do not mention any indebtedness of 
the district, I assume that no such indebtedness exists. This leaves for our 
consideration the custody of the fund for its use for other capital outlay 
purposes. 

Section 115-83 of the General Statutes imposes upon the board of county 
commissioners the responsibility to furnish all school buildings, fully equip- 
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ped, found by the board to be necessary in the maintenance of a nine months 
school term in the county, and that the county board of education, as to the 
county administrative unit, and the board of trustees, as to a city admin- 
istrative unit, shall present such needs and the cost thereof each year to 
the county commissioners who shall, in turn, have a reasonable time in 
which to provide funds which upon investigation they find necessary to 
provide the respective units with buildings suitably equipped. The burden, 
therefore, of providing funds for capital outlay purposes in city admin- 
istrative units, as well as county units, rests upon the board of county 
commissioners. The county has an insurable interest in the building dam- 
aged by fire, as the burden is upon it to provide either a new building or the 
necessary repairs to the old one. But, in my opinion, the sum necessary 
to replace the old building or to sufficiently repair it is a discretionary 
matter for the board of county commissioners. 

The county capital outlay school fund, unlike the county-wide current 
expense and debt service fund, is not apportioned on a per capita enroll- 
ment basis but is determined by the board of county commissioners, based 
upon a showing of need by the respective administrative units (see Sec- 
tion 115-363), so that in your case the responsibility and authority to de- 
termine the capital outlay needs of the Thomasville City Administrative 
Unit rests with the board of county commissioners and unless and until the 
board determines that there is a need within the district for the purposes 
of capital outlay, I do not think that the $14,000 could be used for capital 
outlay beyond the replacing or necessary repairs to the building damaged 
by fire. 

Specifically answering your questions, I conclude, first, that since the 
insurance was placed on the building and the premium therefor paid by 
the county board of education, the proceeds therefrom should be placed 
with the county board of education. 

Second and third, as to whether or not said fund may be used for other 
capital outlay purposes is a matter within the discretion of the board 
of county commissioners. If the board should find that need exists within 
the district for said fund to be used as capital outlay, the board should so 
order. But if it does not so find, I am of the opinion that said fund would 
remain with the county board of education and constitute a surplus which 
should be reflected in its next budget. 

EXPERT WITNESSES;  PSYCHIATRIST'S FEES FOR SERVICES PERFORMED 

FOR THE COURT 

30 July 1945 

Reference is made to your letter of July 26, 1945, in which you state that 
it is necessary to secure the services of physicians, surgeons, and psychia- 
trists for the examination of persons  having vocational  disability.     You 
particularly refer to the services of psychiatrists and state that there does 

"I not appear to be a working guide relative to the matter of compensation or 
J fees to be paid for such diagnostic and treatment services.    You refer to 
ithe fact that from time to time the services of psychiatrists are secured m 
the Superior Courts of our state for the purpose of determining the mental 
conditions of persons charged with crime. 
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You inquire of this office if the Superior Courts of the state have estab- 
lished any standards for the purpose of determining the amount of com- 
pensation to be paid to psychiatrists for the performance of these services, 
and you further inquire as to the rates of compensation if such standards, 
exist. 

I have conferred with the members of our staff and have also examined 
the statutes and the only thing that we have been able to find in regard to 
the matter is a provision in Section 6-52 of the General Statutes of this 
state which is as follows: 

"Provided further, that experts, when compelled to attend and tes- 
tify, shall be allowed such compensation and mileage as the court may 
in its discretion order." 

So far as I know, there has never existed in this state any standards or 
criteria for determining the amount of compensation to be paid to experts 
whose services are required by the court. The matter rests entirely within 
the discretion of the Superior Court Judge, and it has been my experience 
in some years of active practice, that the Judge simply evaluates the matter 
on the basis of the type of expert required, the nature of the expert's in- 
formation, the length of time required in the performance of the services, 
and the number of miles that the expert was required to travel to and from 
the court. 

I regret, therefore, that we cannot be of any service to you in this matter, 
and I am sure that you will agree with me that the present law does not 
contemplate any particular standards other than the discretion and judg- 
ment of the Judge of the Superior Court. 

SCHOOLS; CAPITAL OUTLAY; LEXINGTON CITY ADMINISTRATIVE UNIT; 

CONTRACTS AND SUPERVISION OF EXPENDITURE OF FUNDS 

2 August 1945 

I have your letter of July 31 enclosing the letter from Mr. Paul F. Evans, 
County Superintendent in Davidson County, in which he inquires as to 
whether or not, under the present law, a county board of education has any 
supervision over the expenditure of capital outlay set up for buildings in 
the city administrative unit. 

This question is answered by the following quotation from G.S. 115-84: 

"The building of all new schoolhouses and the repairing of all old 
schoolhouses over which the county board of education has jurisdiction 
shall be under the control and direction of and by contract with the 
county board of education, provided, however, that in the building of 
all new schoolhouses and the repairing of all old schoolhouses which 
may be located in a city administrative unit, the building of such new 
schoolhouses and the repairing of such old schoolhouses shall be under 
the control and direction of and by contract with the board of educa- 
tion or the board of trustees having jurisdiction over said city admin- 
istrative unit." 

The words, "board of education" appearing in the proviso of this section 
mean the governing body of the city administrative unit and not the county 
board of education as shown by the reading of the entire section.    I have 
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discussed this matter with you and your knowledge of the legislative his- 
tory of the enactment of this proviso, and I feel that we agree that this 
construction is correct. 

SCHOOLS; EXCLUSION OF PUPILS ON ACCOUNT OF MARRIAGE 

17 August 1945 

I acknowledge receipt of your letter enclosing a letter from Superinten- 
dent Frank B. Aycock, Jr., of the Currituck County Schools, in which he 
states that there are a number of pupils of the schools of the county who 
have married and wish to remain as students. Mr. Aycock says that some 
of the pupils have made quite a nuisance of themselves and that some of 
the members of the Board have considered the desirability of denying to 
such pupils the right to attend school. He inquires as to whether or not 
the County Board of Education would have the right to pass a regulation 
prohibiting the attendance of such pupils in the public schools of the 
county. 

While Section 115-145 G.S., empowers a teacher in a school not having a 
principal, or the principal of a school to suspend a pupil who wilfully and 
persistently violates the rules of the school or who may be guilty of im- 
moral or disreputable conduct, or who may be a menace to the school, I 
do not think that the mere fact that a pupil is married is sufficient within 
itself to warrant his or her dismissal, and certainly not when the regula- 
tion passed by the County Board of Education is one denying to all married 
students the right to attend the schools of the county. 

However, I am of the opinion that under the provisions of Section 115- 
145 G.S., the proper official could in any particular case in which it is 
thought that the conduct of the particular pupil is such as to make his or 
her presence in the school a menace to the school, such pupil might be dis- 
missed. But if the pupil has been lawfully married the fact of the mar- 
riage will not, in my opinion, in itself be sufficient to justify the conclu- 
sion that such pupil was a menace to the school. 

I can well appreciate the difficulties of the school in which a situation 
such as exists in your school may produce and the disorganization which 
might result from it, but in my opinion the dismissal must be considered 
purely from an individual basis and on the facts of the particular case 
under consideration. 

SCHOOLS;  TEACHERS' AGE;  COMPULSORY VACCINATIONS 

20 August 1945 

I acknowledge receipt of your letter enclosing a letter from Superinten- 
dent M. H. Bowles, of the Haywood County Schools, raising two questions 
which he desires to be answered. 

Superintendent Bowles first inquires as to whether or not, under the 
circumstances set out in his letter, he may employ in the public schools of 
the county, a teacher under 18 years of age. 

Section 115-152 G.S., says, "No certificate to teach shall be issued to 
any person under 18 years of age."   In the case of HAMPTON v. BOARD 
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OF EDUCATION, 195 N. C. 213, the North Carolina Supreme Court in 
discussing the legal essentials of a valid teacher's contract imposing the 
liability upon the county, said that a teacher must be at least 18 years of 
age. 

Superintendent Bowles further inquires as to whether or not persons of 
certain religious faiths may be required to comply v/ith the statutes relat- 
ing to compulsory vaccination as a condition precedent to entrance into 
the public schools of the county. 

All children of all religious faiths may be required to fully comply with 
the statutes as to vaccinations for all diseases except that of diphtheria. 
Section 130-190 G.S., which deals with the subject of immunization of chil- 
dren as to diphtheria, provides in the last paragraph, "This section shall 
not apply to children whose parent or parents, or guardian are bona fide 
members of a religious organization whose teachings are contrary to the 
practices herein required, and no certificates for admission to any public, 
private or parochial school shall be required of them." As I say, even the 
children of such religious teachings are exempt only as to the vaccination 
requirements of diphtheria. There was an Act by the 1945 session of the 
Legislature which I am satisfied intended to strike out this exemption as 
to diphtheria but this Act amended a section which does not deal with 
those who are exempt from the provisions of the section so that I am of 
the opinion that the 1945 Act is not sufficient to require the vaccination for 
diphtheria of children whose parents or guardians are bona fide members 
of a religious organization whose teachings are contrary to the practices 
provided in the pertinent sections of the statute. 

PRIVATE SCHOOLS; EXTENT OF STATE CONTROL OF PRIVATE SCHOOLS; USE OF 

STATE ADOPTED TEXTBOOKS BY PRIVATE SCHOOLS 

27 September 1945 

In your letter of September 20, 1945, you enclose letter of R. L. Patton, 
Superintendent of Schools, in Morganton, N. C, which is as follows: 

"Does the law require private schools to get permission from the County 
Board of Education to operate, and are they required to use the state 
adopted books? We have two small schools in this County and I would 
like to know what my duty is toward them." 

We have examined the school law of North Carolina as contained in 
Chapter 115 of the General Statutes and the amendments of the General 
Assembly of 1945. With reference to private schools, we find only the 
following: 

1. Under the provisions of Section 115-302, all private schools receiving 
and instructing children of compulsory school age must keep such records 
of attendance and render such reports of the attendance of such children 
as are required of public schools. If a private school or a tutor neglects 
carrying out the duties as to records and attendance, then the attendance 
of such school shall not be accepted in lieu of attendance at a public school. 
It should also be noted that the course of instruction of such a school 
should run concurrently with the term of the public schools in the district 
and extend for at least as long a term.    It would seem to me, therefore. 
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that unless private schools perform their duty as to reports and attend- 
ance, then the general compulsory attendance law of the State and its 
penalties would be operative. 

2. It is provided by Section 115-62 that certain subjects must be taught 
in elementary schools, such as spelling, reading, writing, grammar, lan- 
guages and composition, English, arithmetic, drawing, etc. It is further 
pi-ovided in this Section that the State Superintendent of Public Instruction 
bhall prepare a course of study outlining these and other subjects that may 
be taught in elementary schools, arranging the subjects by grades and 
classes. The Statute then provides that the Board of Education shall re- 
quire these subjects in both public and private schools to be taught in the 
English language and it is declared to be a misdemeanor for any teacher 
or principal to refuse to conduct his recitations in the English language. 
After the State Superintendent of Public Instruction has prepared his 
courses of instructions as outlined above, then it would seem to be the duty 
of the County Board of Education to require these subjects to be taught in 
private schools as well as public schools in the English language. 

3. It is provided by Section 115-135 that the school committee, with the 
approval of the County Superintendent, may enter into a contract with a 
private school regularly conducted for at least six months in the year, sec- 
tarian or denominational schools excepted; for instruction of pupils of 
the district, between the ages of six and twenty-one years, without charge 
to pupils and free of tuition. 

4. It appears to be the function of the State Board of Education to 
examine into the course of study, certificates and eligibility of teachers of 
private schools before these schools can be listed as accredited schools and 
affecting the right of these students to enter a State College. 

Other than the references noted above, I have been unable to find any 
other provisions of law regulating private schools. I do not, of course, con- 
sider the question of commercial and correspondence schools. I am unable 
to find any law whatsoever which gives the State or any of its subdivisions, 
as related to public schools, the authority to control the selection of text- 
books and my answer to the first question of Mr. Patton's is that private 
schools are not required to use State adopted textbooks. I find nothing in 
the law that compels private schools to obtain permission from the County 
Board of Education before such schools can be operated. It may be that 
.some provisions have escaped my attention and if so I will be glad to cor- 
rect this letter if it should turn out that you remember some provision 
that I have not incorporated herein. 

SCHOOL LAW; PUBLIC HEALTH; HOUSE BILLS NOS. 316, 317, 319; IMMUNI- 

ZATION OP CHILDREN AGAINST WHOOPING COUGH, DIPHTHERIA AND SMALL 

Pox; PENALTIES FOR ADMISSION OF CHILDREN TO PUBLIC SCHOOLS 

WITHOUT IMMUNIZATION OR VACCINATION 

29  September  1945 
I reply to your letter of September 25, 1945.    In your letter you state as 

follows: 

_ "I should like to know whether children can be required to be vac- 
cinated for small pox, diphtheria, and whooping cough before entering 
school." 
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You also enclose letter from Mr. B. H. Duncan, Superintendent of Schools 
for Ashe County, which is as follows: 

"A few parents of my county are refusing to have beginners vac- 
cinated for small pox, diphtheria, and whooping cough as is required 
by law, before entering school. They insist on sending these children 
to school in violation of the law. I have instructed all teachers to 
enroll none of those who have failed to comply with the statutes. I 
should like advice from you as to what we can do with this problem, 
and shall be glad to follow your instructions." 

I am enclosing to you copy of a letter written to Dr. Carl V. Reynolds, 
State Health Officer, in which the Act relating to immunization against 
whooping cough was analyzed by this office. I hope that this letter will be 
of some service to you. 

In regard to whooping cough, the General Assembly of North Carolina 
for 1945, by House Bill No. 316, added a new article to sub-chapter 3 of 
chapter 130 of the General Statutes, which new article is designated as 
"Art. 16A. Whooping Cough." The copy of the letter addressed to Dr. 
Reynolds enclosed herewith explains the law with reference to this disease. 
As far as the public schools are concerned, no principal or teacher can 
permit a child to attend a public, private or parochial school without a 
certificate of immunization or some other acceptable evidence of immuniza- 
tion against whooping cough. It is the duty of parents, guardians or oljjier 
persons in loco parentis to see that the child is immunized and the wilful 
violation of any of this law by parents, guardians or teachers is a misde- 
meanor. So far as I can see, the only enforcement method available is to 
prosecute a criminal indictment against the parent, guardian or person in 
loco 1)arentis and to refuse to permit the child to attend school. The pun- 
ishment is a fine of not more than $50.00 or imprisonment of not more 
than thirty days, in the discretion of the court. 

Referring to diphtheria, I think that this is governed by Section 130-186 
of the General Statutes and Sections following which extend through Sec- 
tion 130-190 of the General Statutes. The pertinent Section is Section 
130-190 which provides that a parent or guardian of a child between the 
ages of six months and twelve months must have the child immunized as 
to this disease. It further provides that the parents or guardian of any 
child between the ages of twelve months and five years who has not been 
previously immunized shall have the immunizing agents administered to 
the child. Provision is made for this service by the health officer in indigent 
cases. This Section was amended in 1945 by striking out the fifth para- 
graph and inserting a new paragraph which requires the physician admin- 
istering the immunizing agent to give a certificate to the local health or 
quarantine officer and a copy to the pai'ent, guardian or person in loco 
parentis. It is further provided in this amendment that no principal or 
teacher shall allow a child to enter a public school without this certificate 
or some other acceptable evidence of immunization against diphtheria. A 
violation of this Section of the diphtheria law is a misdemeanor punishable 
by a fine of not more than $50.00 or imprisonment of not more than thirty 
days, in the discretion of the court. I call your attention, however, to the 
fact that this section does not apply to parents or guardians who are bona 
fide members of a religious organization whose teachings are contrary to 
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the practice required by the Section and no certificate for admission to 
public schools is required as to children of such parents. 

As to small pox, this disease was formerly covered by Section 130-183 
of the General Statutes. This Section was entirely rewritten by the Gen- 
eral Assembly of 1945. It now provides that all children in North Carolina 
must be immunized for small pox before attending any public school. 
Parents or guardians are required as to children not previously immunized 
to have the same carried out. There is provision for the performance of 
this service by the County Health Officer or County Physician, if the person 
is unable to pay for the services. The physician administering the vac- 
cine must submit a certificate to the local health or quarantine officer and 
give a copy to the parent, guardian or person in loco parentis. No prin- 
cipal or teacher can permit any child to enter a public school without its 
certificate of immunization or some other acceptable evidence of immuniza- 
tion against small pox. If a physician certifies that a vaccination would 
be detrimental to a child's health, then the vaccination can be postponed 
until it is found to be no longer detrimental. Wilful violation of any part 
of the Act on the part of anyone is punishable by a fine of not more than 
$50.00 or by imprisonment of not more than thirty days. 

So far as I can see as to all of these diseases, the only enforcement is by 
means of a criminal prosecution against the parents or guardian, and, of 
course, a principal or teacher who allows children to attend the public 
schools without immunization would be indictable. The principal or teacher 
can refuse to admit the child until the provisions of the law as to these 
diseases have been carried out. The violations must be wilful. There does 
not seem to be any compulsory method by which the public authorities can 
forcibly seize the child and carry it to a physician for immunization. Crim- 
inal indictment and compelling the child to remain out of school are the 
only methods available. 

STATE BOARD OF EDUCATION; ADOPTION OF BASAL TEXTBOOKS FOR 

PRIMARY GRADES 

4 October 1945 

I received your letter of October 2, requesting my opinion as to whether 
the State Board of Education could adopt for basal use both sets of two 
level series of readers for the primary grades and buy one-half of the 
requirements for each level, thus buying no larger total of books than if a 
single level series were adopted. 

G.S. 115-258, under Article 37 of Chapter 115, dealing with textbooks for 
elementary grades, provides that the State Board of Education is hereby 
authorized to adopt for the exclusive use in the public elementary schools 
of North Carolina textbooks and publications, including instructional 
material, to meet the needs of the schools in each grade and on each subject 
matter in which instruction is required to be given by law. The statute 
then provides: "and shall adopt for a period of five years from a multiple 
list submitted by the Textbook Commission, as hereinafter provided, two 
basal primers for the first grade and two basal readers for each of the first 
three grades, and one basal book or series of books on all other subjects 
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contained in the outlined course of study for the elementary grades where 
a basal book or books are recommended for use . . ." 

It is my understanding that the State Board of Education has heretofore 
adopted one basal reader for each of the first three grades and that it is 
now proposed to adopt, under the authority of the statute, one additional 
basal reader for each of the first three grades and that the question arises 
whether, in making this adoption, the State Board of Education could 
legally adopt for each grade two separate volumes or books on different 
levels for each of the three grades. 

It is my opinion, after a careful study of the statute, that the adoption 
must be limited to one additional book for each of the three grades, as this 
is literally, and I think purposely, the intention of the statute. If the 
adoption could be made of more than one book in each grade, it could be 
expanded without limitation and evidently the General Assembly purposely 
provided for two basal books in this adoption for each of the first three 
grades as it provides for one basal book or series of books for all other 
subjects contained in the outlined course of study for elementai-y grades 
where a basal book or books are recommended for use. 

This conclusion is in accord with the letter sent to the publishers by Dr. 
Clyde A. Erwin, State Superintendent, under date of April 9, 1945, in which 
he states that the State Board of Education has requested the Textbook 
Commission .to prepare as soon as possible valuation reports of basal books 
for the following subjects: 

"ELEMENTARY 
Reading. A series of basal readers for grades 1 through 3; in- 

cluding one pre-primer, one primer, and one reader each for grades 
1, 2, and 3." 

On June 30, 1945, a letter to the publishers of textbooks contains the 
same language. I, therefore, could not think that the adoption of more 
than one additional book would be permitted or authorized by the statute. 

SCHOOLS; AUTHORITY OF BOARD MEMBER OVER TEACHERS 

8 October 1945 

I have your letter of October 4, enclosing a letter of October 1 to you 
from R. W. Carver, Superintendent of Hickory City Schools. 

The individual members of a board of trustees of a city administrative 
unit have no authority whatever over the teachers in the schools or of the 
operations of the school. The board members' authority is confined to that 
which is exercised in meetings of the board in its sessions and, outside of 
these meetings, an individual board member has no official responsibility. 

You are, of course, familiar with the responsibilities and the varied 
duties of the board of trustees of a city administrative unit as a board and 
I will not attempt to enumerate these responsibilities, but all of their func- 
tions and duties must be exercised in regularly constituted meetings of the 
board. The same rule would be applicable to the board of trustees of a city 
administrative unit or to a county board of education as that governing a 
board of county commissioners. As individuals, they have no authority 
whatever to act for the county except as a body and when in legal session. 
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ROCKINGHAM COUNTY v. LUTEN BRIDGE CO., 35 Fed. 301, (56 
A.L.R. 735; LONDON v. BOARD OF COMMISSIONERS OF YANCEY 
COUNTY, 193 N. C. 100; O'NEAL v. WAKE COUNTY, 196 N. C. 184. 

The selection of principals and teachers must be made in the manner 
prescribed by our statute, G.S. 115-354, and the board members in per- 
forming the duties prescribed for the board in this section can act only 
when in legal session. 

SCHOOLS; CURRENT EXPENSE FUNDS; BASIS OF ALLOCATION TO CITY 

ADMINISTRATIVE UNITS 

9  October  1945 

You have sent me a letter to you from Mr. N. F. Steppe, Superintendent 
of Public Instruction of McDowell County, in which Mr. Steppe asks you 
to advise him as to the basis of per capita allotment of current expense 
funds to city administrative units. He states in his letter that it has been 
his understanding that the county budget constituted the basis of the ap- 
propriation, the county schools and the city schools receiving the same per 
capita appropriation as to current expense. 

Mr. Steppe's statement is, I think, entirely correct. The statute, G.S. 
115-363, provides that all county-wide current expense school funds shall 
be apportioned to county and city administrative units monthly, and it 
shall be the duty of the county treasurer to remit such funds monthly as 
collected to each administrative unit located in said county on a per capita 
enrollment basis. 

The illustration used by Mr. Steppe, I think, is apt in describing the pro- 
cedure for making this allocation.    His illustration is as follows: 

If in a county there are 2,000 pupils enrolled in the schools of the county 
administrative unit and the budget as filed by the Board of Education and 
approved by the Board of Commissioners provides for an appropriation for 
current expense of $20,000.00, this would be $10.00 per capita. This $10.00 
per capita must be paid to the city administrative unit for each student en- 
rolled in such administrative unit and the county would, therefore, have to 
levy taxes necessary to provide for these payments, less the estimated re- 
ceipts from fines, forfeitures, penalties, poll and dog taxes and funds for 
vocational subjects which are included in the current expense. 

I think that Mr. Steppe has correctly summarized the law on this subject 
in his letter, which I am I'eturning. This conclusion is reached by the 
Supreme Court of this State in the case of SCHOOL TRUSTEES v. BEN- 
NER, 222 N. C. 566. In the opinion in this case by Mr. Justice Seawell, 
Section 178 of Chapter 136 of the Public Laws of 1923 is quoted, which 
provides: 

"The County  Board  of  Education  shall  allow for current expense, 
except as otherwise provided herein, the same per capita amount per 
pupil enrolled for the previous school year to the special charter dis- 
tricts that is allowed to all other schools of the county ..." 
In connection with this the Court says: 

". . . However, the principle upon which county-wide taxes were 
apportioned under the earlier law is fundamentally just and is pre- 
served in the current School Machinery Act, which, after successive 
amendments . . . reads as follows: 
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" 'All county-wide current expense school funds shall be appor- 
tioned to County and City Administrative Units monthly and it shall 
be the duty of the County Treasurer, to remit such funds monthly as 
collected to each Administrative Unit located in said county on a per 
capita enrollment basis .  .  .' " 

SCHOOLS; AGE OF ENROLLMENT; COUNTY BOARD MAY PRESCRIBE 

REGULATIONS AS TO PROOF OF AGE 

11 October 1945 

I acknowledge receipt of your letter enclosing a letter from Superinten- 
dent J. G. Allen of the Carteret County Schools, in which he sets out in 
detail certain facts relating to the admission of pupils in the public schools 
of Carteret County who have not attained the age of six years. Superin- 
tendent Allen says that he has reached the following conclusions: 

"(1) That the law puts upon the parent the burden of proof as to 
the beginner's age; 

(2) That a beginner should not have been enrolled or kept on the 
class roll more than one week in the absence of satisfactory evidence 
of the data of the child's birth; 

(3) That, under the circumstances, the parents involved be given 
two weeks from date to present to the teacher, for the beginner in- 
volved, either the child's birth certificate or a satisfactory statement 
relative thereto by the attending physician; 

(4) That it is the duty of the principal to exclude fi'om school be- 
ginners whose parents refuse or neglect to furnish satisfactory evidence 
as to the beginner's age; 

(5) That it is lawful to exclude now such children as were not 
'entitled to enrollment in the public schools' when the current school 
year opened on Sept. 6, and, therefore, are not now entitled to enroll- 
ment even though they have been in attendance from the opening day 
and even though they may have become 6 years of age since Oct. 1." 

Section  115-371  of the  General  Statutes provides: 

"Children to be entitled to enrollment in the public schools for the 
school year 1939-40 and each year thereafter, must be six years of 
age on or before October 1 in the year in which they enroll and must 
enroll during the first month of the school year." 
Under the provisions of the quoted section, I agree with Superintendent 

Allen as to his fourth and fifth conclusions; that is, that it is the duty of 
the principal to exclude from school beginners whose parents refuse to 
furnish satisfactory evidence as to the beginner's age and that children 
who entered school under six years of age prior to October 1, 1945, may 
now be excluded from the school even though they have become six years 
of age since October 1. 

As to the other conclusions reached by Superintendent Allen, which deal 
largely with the type of proof necessary to determine the age of the child 
seeking admission to school, it seems to me that while the requirements and 
conditions suggested by him are reasonable, it is a matter upon which the 
County Board of Education should promulgate rules and regulations. I 
understand that the State Board of Education has not promulgated rules 
and regulations as to the proof necessary to admit a beginner in school so 
that under the provisions of Article 6 of Chapter 115 of the General Sta- 



28] BIENNIAL REPORT   OF  THE  ATTORNEY  GENERAL 79 

tutes, the County Board of Education may legislate on this question as 
this article gives the several county boards general supervision over and 
power to operate and administer the public school system of the county 
subject only to rules and regulations adopted by the State Board in conflict 
therewith. 

SCHOOLS; HEALTH; VENEREAL DISEASE;  NO AUTHORITY TO 

REQUIRE WASSERMAN TEST 

15 October 1945. 

I acknowledge receipt of your letter enclosing a letter from Superin- 
tendent Frank B. Aycock, Jr., of the Currituck County schools, in which 
he inquires as to the authority to require Wasserman tests as a condition 
precedent to remaining in school and raises the following questions: 

"1. May the Board of Education direct that such tests be made on 
pupils attending school? 

2. If the answer to No. 1 is 'no,' may the Board of Health direct that 
such tests be made when considered advisable by the Health Officer? 

3. If the answer to both No. 1 and No. 2 is in the negative, may the 
Board of Education set up as a requirement for ninth grade health and 
physical education that the pupil demonstrate his physical fitness and 
include in this demonstration a health examination and a Wasserman 
test?" 
I am of the opinion that the first question must be answered in the nega- 

tive. The sections of the General Statutes dealing with the authority of 
school officials to require evidence of vaccination or immunization of school 
children are found in Articles 15 and 16 and these sections do not contain 
any provision for requiring children to subject themselves to a Wasserman 
test. 

I am of the opinion that the Board of Health does not have authority to 
require all of the children of the school to subject themselves to such a test. 
The authority of State, county, and municipal health officers in this respect 
is found in Section 130-206 of the General Statutes and is limited to making 
examinations of persons reasonably suspected of being infected with vene- 
real disease. Under the authority contained in this section, the proper health 
officials could require Wasserman tests of those pupils who are not rea- 
sonably suspected of being infected with venereal  disease. 

I am likewise of the opinion that the Board of Education could not adopt 
regulations which in effect would require children to take Wasserman tests 
but, of course, if the Board had in mind a person reasonably suspected 
of being infected with venereal disease, such person could be required to 
submit himself or herself for an examination and be detained until the 
results thereof are known and requii-e such person to report for treatment 
until cured. 

STATE BOARD OF EDUCATION; ADOPTION OF BASAL 

TEXTBOOKS FOR PRIMARY GRADES 

15 October, 1945. 

I have your letter of October 13 in which you enclosed copy of the reso- 
lution passed by the State Board of Education at its meeting on October 
4. and I note your request that I furnish you a written opinion confirming 
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the oral opinion given by me in the meeting of the State Board of Edu- 
cation, to the effect that the Board had the legal authority to adopt the 
resolution, which is as follows: 

"That the State Board of Education shall adopt the Basic Readers 
published by Scott, Foresman and Company—We Come and Go, pre- 
primer, bound with Fun With Dick and Jane, primer; Our New 
Friends, first reader; Basic Reader Grade II, two parts in one binding, 
viz. Friends and Neighbors and More Friends and Neighbors; Basic 
Readers, grade III, two parts in one binding, viz. Streets and Roads 
and More Streets and Roads; and that the publisher shall be obligated 
to supply the two parts of the second grade Basic Reader in separate 
bindings and the two parts of the Third Grade Basic Reader in separate 
bindings, provided that the total cost to the State of the parts bound 
separately shall not exceed the cost of the single volume for each grade; 
provided, further, that the purchases of the separate parts for each 
grade shall be made in accordance with the recommendations of the 
Textbook Commission." 

I do not consider that the adoption made conflicts with the opinion ex- 
pressed in my letter to you of October 4, 1945, as the publisher had offered 
bound in one volume each of the books adopted. The fact that the resolu- 
tion provided that the publisher shall be obligated to supply the two parts 
of the second grade basic reader in separate bindings, and the two parts 
of the third grade basic reader in separate bindings, the total cost to the 
State of the parts bound separately not to exceed the cost of a single vol- 
ume for each grade, would not violate any provisions of the statutes, in my 
opinion. 

SCHOOLS; TEACHERS; DISMISSAL 

29 October, 1945. 

Ycu enclosed in your letter of October 22, a letter from Superintendent 
L. S. Inscoe, of the Nash County Schools, in which he states that one of the 
teachers in his system obtained a leave from her duties to visit her husband 
who had recently returned from overseas, but did not come back at the end 
of the week and notified the principal that she would not be back for a 
month; and that she did not provide a teacher as substitute. Superinten- 
dent Inscoe further states that the principal desires to dismiss the teacher 
and employ someone else in her place, and inquires as to the authority 
to dismiss the teacher under the circumstances of this case. 

You will find the authority to dismiss teachers under Section 115-143 
of the General Statutes which reads as follows: 

"The school committee of a district or board of trustees of a city ad- 
ministrative unit, with the approval of the superintendent, may dis- 
miss a teacher for immoral or disreputable conduct in the community 
or for failure to comply with the provisions of the contract. The super- 
intendent, with the approval of the committee or the board of trustees, 
has authority, and it is his duty, to dismiss a teacher who may prove 
himself or herself incompetent or may wilfully refuse to discharge the 
duties of a public school teacher, or who may be persistently neglectful 
of such duties. But no teacher shall be dismissed until charges have 
been filed in writing in the office of the superintendent. The superinten- 
dent shall give the teacher at least five days notice, in which time he or 
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she shall have the opportunity to appear before the committee or board 
of trustees of the district or unit in which the teacher is teaching. 
And after a full and fair hearing, the action of the committee or board 
of trustees shall be final; Provided, the teacher shall be given the right 
to appeal to the county board of education or to the courts." 

It will be observed that the responsibility in respect to dismissal of 
teachers rests upon the school committee and the superintendent and as 
to whether or not the teacher in the instant case may be dismissed involves 
to a large extent the exercise of discretion in determining whether or not 
the teacher has violated the provisions of the section to the extent that she 
may be dismissed; and since it does require the exercise of discretion, I do 
not want to venture a specific answer to the question raised by Mr. Inscoe. 
It seems to me that many things should be taken into consideration to de- 
termine whether or not the teacher has violated the terms of her contract 
or of the section; for instance, it seems to me that the board should take into 
consideration the length of time required for the teacher to go to and from 
the camp in which her husband was stationed. I can appreciate the extent 
to which the orderly conduct of the school would be interrupted by teachers 
consistently absenting themselves from their duties but I also think a great 
deal of patience must be shown in cases in which the husband and wife 
have been separated for a long period of time because of the service of the 
husband overseas and their natural desire and inclination to be together 
for a reasonable length of time upon the return of the soldier to this coun- 
try. But I must repeat that it is a matter in which the school committee 
and the superintendent should exercise their best discretion and judgment 
in solving this problem and I do not think that I could unqualifiedly express 
an opinion unless I were more familiar with all the facts and details in this 
particular case. 

SCHOOLS; DISCIPLINE ON SCHOOL BUSES 

1 November, 1945. 

I have your letter of October 31st, enclosing a letter from Mr. T. T. Mur- 
phy, Superintendent of Schools of Pender County, in which Mr. Murphy 
states the question has arisen as to the right of a public school teacher 
who drives a bus to discipline, by inflicting corporal punishment, a child 
riding on the bus, and the extent to which such corporal punishment could 
go. Mr. Murphy asks to be advised as to what a regular non-teaching bus 
driver and a combination teacher and bus driver can do to enforce the 
rules and regulations on a bus when the children violate the same. 

You are familiar with the general rule enforced by our Courts as de- 
clared in the case of STATE v. PENDERGRASS, 19 N. C. 365, to the 
effect that the law confides to school masters and teachers a discretionary 
power in the infliction of punishment upon their pupils,_ and will not hold 
them responsible criminally unless the punishment be such as to occasion 
permanent injury to the child or to be inflicted merely to gratify their own 
evil passions. This case has been cited with approval by numerous cases, 
including the case of STATE v. STAFFORD, 113 N. C. 635. 
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This discretionary authority of a teacher over the pupils extends to en- 
forcement of rules or discipline of the school on the school grounds, and 
in my opinion would likewise extend to pupils on a school bus on which 
the teacher was riding:, either as a passenger or as a driver of the bus. The 
school children while riding on the bus are under the same degree of au- 
thority and supervision of the school authorities as they would be while 
on the school grounds during school hours or in the school rooms. 

The rule of law stated by our Court in STATE v. PENDERGRASS 
would be applicable to the authority of a school teacher in inflicting cor- 
poral punishment on a child while riding on a bus, and such punishment 
must be considered in the light of that decision in determining whether or 
not the punishment exceeded the authority of the teacher. 

In my opinion, a non-teaching bus driver has no authority to inflict cor- 
poral punishment on school children while riding on the bus, but that in 
such cases as might be deemed necessary the conduct of the pupils justify- 
ing such punishment should be reported to the principal of the school for 
such discipline as might be deemed by him necessary. It is my opinion that 
a non-teaching school bus driver would, however, have authority to require 
proper conduct on the part of the pupils riding on the school bus, and in 
the event they persisted in conduct such as to endanger the safety of other 
pupils riding on the bus or make the presence of such pupils so offending 
intolerable, the driver of the bus would have the right to require such 
child to leave the bus, and repoi-t the conduct to the superintendent. I do 
not think the law would permit a non-teaching bus driver to exercise the 
authority, however, of corporal punishment. 

It is my opinion that the school authorities would have the right to adopt 
and enforce reasonable rules and regulations as to the conduct of pupils 
riding on the school bus to and from school. 

SCHOOLS;  ATTENDANCE LAW;  EFFECTIVE DATE; 

CHAPTER 826, SESSION LAWS, 19Jt5 

6 November, 1945. ' 

I acknowledge receipt of your letter enclosing a letter from Superinten- 
dent Frank B. Aycock, Jr., of the Currituck County schools, inquiring as 
to the effective date of certain of the provisions of Chapter 826 of the 
Sessions Laws of 1945, which provide that the provisions of the Act shall 
not apply for the duration of the war and six months thereafter. 

I construe the words, "Shall not apply for the duration of the war and 
six months thereafter," as applied to Chapter 826, to mean that the pro- 
visions of the Act shall not be in force until six months after the signing 
of the peace treaty or six months after the proclamation of the President 
to the effect that the state of war has terminated, or upon the adoption by 
Congress of a resolution declaring the war to have tei'minated. And, of 
course, as of this date neither of these conditions have taken place. 
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EDUCATION; COMPULSORY ATTENDANCE LAW; 

VENUE OR PLACE OF TRIAL 

8 November, 1945. 

In a letter from J. A. Best, Superintendent of Public Welfare of Wayne 
County, it is stated that a child of a parent living in another County has 
been assigned to a school in Wayne County, The child has been reported 
as being continuously absent from school and the Superintendent of Public 
Welfare of Wayne County has been asked to prosecute under the school 
attendance law. 

We have been asked to advise if the Superintendent of Public Welfare of 
Wayne County has the responsibility of prosecuting the parent in a crim- 
inal action for failure to comply with the compulsory attendance law under 
these circumstances. 

In our opinion, the order transferring or assigning the child to a school 
in another County, that is in a County other than the County where the 
parent lives, does not effect the usual procedure in such cases. It is our 
thought that if the parent is criminally responsible for failing to comply 
with the compulsory attendance law that such failure occurred in the Coun- 
ty where the parent lives and not in the County where the child attends 
school. If the parent is prosecuted, the indictment should be obtained and 
the trial had in the County where the parent lives, and the school authori- 
ties in Wayne County should furnish the prosecuting officer with the neces- 
sary evidence as to the reports of unlawful absence, which reports consti- 
tute prima facie evidence of the violation of the compulsory attendance 
article, as will be seen from Section 115-.306. 

I think that the prosecuting officer in the County where the parent lives 
should be furnished with a proper copy of the order placing the child in 
the Wayne County school. Your attention is called to the fact that under 
the case of State vs. Lewis, 194 N. C. 620, that such an indictment must 
also allege that such child has not attended private schools for the required 
period since under the compulsory attendance law the parent may send 
his child to the public schools or provide schools with curricula approved 
by the County Superintendent of Public Instruction or the State Board 
of Education. 

SCHOOLS; BOARD OF TRUSTEES; RIGHT TO 

SELECT VICE-CHAIRMAN 

23 November, 1945. 

I received your letter of November 20, enclosing a letter from Superin- 
tendent James E. Holmes, stating that the Chairman of the Board of 
Trustees of the Leaksville Township Public Schools has been absent on 
account of illness and inquiring if a vice-chairman could be appointed to 
act for him during his absence in signing vouchers, etc. 

The organization of the Board of Trustees of this district is controlled 
by the act which created the board which under the school laws became the 
administrative board of the city administrative unit. This act is Chapter 
152, Private Laws of 1925. Section 4 (a) of this act provides that the Board 
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of Trustees of the Leaksville Township Public School District shall have 
the power to select a chairman from their number whose duty it shall be 
to preside at all meetings of the Board of Trustees and to select a vice- 
chairman whose duty it shall be to preside in the absence of the chairman. 
This act, therefore, authorizes the appointment of a vice-chairman by the 
Board of Trustees who shall perform the duties of the chairman in his 
absence, including the signing of vouchers, etc. 

I find no other act affecting the creation of the Board of Trustees of the 
Leaksville Township Public Schools and I assume that this is the one under 
which the school is organized. 

SCHOOLS; OPERATION OF SCHOOL Bus; LIABILITY OF STATE AND 

COUNTY FOR INJURIES SUSTAINED IN OPERATION 

21 January, 1946. 

I acknowledge receipt of your letter enclosing a letter from Superinten- 
dent Frank B. Aycock, Jr., of the Currituck County Schools, in which he 
inquires as to the liability of a county board of education for injuries sus- 
tained in connection with the operation of a school bus. 

The statutory provision for payment for injuries sustained in connection 
with the operation of a school bus is limited to the liability of the State 
Board of Education which provides for compensation for children injured 
under the circumstances provided for in Sections 115-340 to 115-346. 

The State nor its agencies, such as the State Board of Education, cannot 
be sued by a citizen without the State's consent and such consent has not 
been given by the State or the State Board of Education for injuries sus- 
tained in connection with the operation of school busses. See PRUDEN- 
TIAL INSURANCE COMPANY v. POWELL, 217 N. C. 494; CHEMICAL 
COMPANY v. BOARD OF EDUCATION, 111 N. C. 135; GRANVILLE 
COUNTY BOARD OF EDUCATION v. STATE BOARD OF EDUCA- 
TION, 106 N. C. 81. 

There is no statute which authorizes county boards of education to as- 
sume and pay for injuries sustained in the operation of the school busses 
of the State and the county is not liable for any damages growing out of 
tort, being a political subdivision of the State. Further, under the school 
bus law the control and management of all facilities for the transportation 
of public school children is vested in the State Board of Education so that 
there could be no liability on the counties which have no legal responsi- 
bility in  the operation of the school busses. 

I, therefore, advise you that a county board of education is not liable 
for, nor may it legally pay damages for injuries sustained in connection 
with the operation of a school bus. Of course, we are not here concerned 
with the liability of the operator of the bus and I might add that if the 
injuries were sustained because of the negligent operation of the bus by i 
the driver, such driver might be personally liable to the injured party. 
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COMMISSIONER OF PUBLIC TRUST; SALE OF ATHLETIC 

SUPPLIES TO ATHLETIC ASSOCIATION BY MEMBER 

OF SCHOOL BOARD 

25 January, 1946. 

I acknowledge receipt of your letter enclosing a letter from Superinten- 
dent E. S. Johnson of the Washington City Administrative Unit, in which 
he inquires if a high school athletic association has authority to purchase 
athletic equipment from a concern partially owned and operated by a mem- 
ber of the Board of School Trustees and pay for the same out of athletic 
association funds. 

The statute applicable to your situation, Section 14-234 of the General 
Statutes, reads as follows: 

"If any person, appointed or elected a commissioner or director to 
discharge any trust wherein the state or any county, city or town may 
be in any manner interested, shall become an undertaker, or make any 
contract for his own benefit, under such authority, or be in any manner 
concerned or interested in making such contract, or in the profits there- 
of, either privately or openly, singly or jointly with another, he shall 
be guilty of a misdemeanor. Provided, that this section shall not apply 
to public officials transacting business with banks or banking institu- 
tions in regular course of business: Provided further, that such under- 
taking or contracting shall be authorized by said governing board." 

As to whether or not the proposition outlined in your letter is in viola- 
tion of the quoted section depends upon the facts and circumstances in- 
volved. One of the things which should be taken into consideration is wheth- 
er or not the member of the Board of Trustees is an officer in or the man- 
ager of the business or a mere stockholder. In STATE v. WILLIAMS, 153 
N. C. 595, in which the defendant was a member of the governing body of 
the City of New Bern and an officer and manager of the corporation with 
which the city was trading, the Court upheld the conviction of the defen- 
dant but pointed out that it was not passing upon whether or not a person 
who was a mere stockholder would be guilty. So far as I am able to de- 
termine, our courts have not yet held that a mere stockholder would be 
liable. 

If the member of the School Board is an officer or manager of the busi- 
ness and if the high school athletic association is subject to the control 
of the School Board and purchases made by it are approved by the Board, 
I think that it would be a violation of the pertinent section of the statute 

I for purchases to be made by the Board from a business owned and man- 
• aged by one of its members. 

On the other hand, if the athletic association is an independent oiganiza- 
tion and not subject to the jurisdiction of the School Board, and no school 

I funds are used, and purchases are made from the funds of the association 
Ij without the approval or sanction of the Board, I am of the opinion that 

the provisions of this section would not be violated, even though the mem- 
|i ber of the Board was an officer, owner or operator of the business. The 
latter portion of the pertinent section reads, "Provided further, that such 
undertaking or contracting shall be authorized by said governing board." so 
that it is apparent if the board is not required and does not approve the 
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purchases made by the athletic association, neither the offending member 
or other members of the Board would be in violation of the provisions of 
the statute. 

Because of the severe penalty imposed for the violation of the pertinent 
section of the statute, this office has followed the policy of advising mem- 
bers of governing boards to refrain from what might be considered as 
even "appearances of evil" and not to serve on such board if the member 
in any way has any interest in the financial success of a corporation or 
business with which the governing board expects to make purchases. 

In the Williams case it was also observed that there was no evidence 
of moral turpitude upon the part of the defendant but that such was not ' 
necessary nor was the fact as to whether or not the defendant made any 
profit on the transaction necessary in order to sustain a conviction but 
that it was sufficient for a sale to be made by one person interested in the 
proceeds of the contract of sale or any part thereof. 

SCHOOLS; LIABILITY OF COUNTY BOARD FOR TORT; LIABILITY 

INSURANCE ON SCHOOL BUSES 

11 February, 1946 

I acknowledge receipt of your letter enclosing a letter from Superinten- 
dent Frank B. Aycock, Jr., of the Currituck County Schools in which he 
acknowledges receipt of my opinion of January 21 in which I stated that 
the County School Board and the State School Board were immune to lia- 
bility arising out of injuries or damages sustained in connection with a 
school bus collision. 

Superintendent Aycock now inquires as to whether or not the County 
Board of Education could purchase liability insurance on the several school 
buses and pay the premium on the same. 

I see no reason why liability insurance should be purchased by the county 
board of education as the county is not liable for tort damages and an in- 
surance carrier would only be liable to the extent of the liability of its 
principal and since the principal is not liable, the insurance company stand- 
ing in the shoes of the principal would not be liable. 

As an alternative. Superintendent Aycock inquires as to whether or not 
the County Board of Education could require the operators of the several 
school buses in the county to carry a policy protecting the operators and the 
public against injuries and damages sustained in their operation and ta 
require the school bus operators to pay the premium on the policy. 

Section 115-374 of the General Statutes places the responsibility for the 
transportation of the school children of the State upon the State Board of 
Education and not the County Board. The operators of the school buses 
are employees of the State Board of Education and not the County Board. 
I am of the opinion that any regulation requiring school bus operators to 
purchase liability insurance should be adopted by the State Board and not 
by the County Board and certainly, if a regulation was adopted by the 
County Board, it would be subject to approval by the State Board. I might 
point out that since the salary of the school bus operators is so small, it 
probably would be prohibitive for them to pay necessary premiums to pur- 
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chase insurance even if required by a local board and approved by the 
State Board. 

SCHOOLS; SALE OF SCHOOL PROPERTY; BY WHOM SALE 

MADE IN CITY ADMINISTRATIVE UNITS; DISPOSITION 

OF PROCEEDS OF SALE 

19 February,  1946. 

I received your letter of January 16, enclosing a letter from Mr. E. S. 
Johnson, Superintendent of Schools, Washington, North Carolina, in which 
Mr. Johnson submits to you the following questions: 

"The Board of School Trustees of the Washington City Administra- 
tive Unit desires to sell two school sites. One site is located within the 
old special charter district; the other is located in the city unit outside 
of the old charter district. 

"Is it the duty of the Board of School Trustees of the city unit, or the 
duty of the Board of Education of the county, to institute the sale of 
this property? 

"If this property is sold by the Board of School Trustees, is the 
money derived from sale to he placed in the hands of the city adminis- 
trative funds under the head of capital outlay, or is it to be turned 
over to the county accountant; either way to be used for future budget- 
ing under the head of capital outlay?" 

As to the property which is located within the old special charter district 
I of Washington, the title to which was, I assume, taken in the name of the 
i Trustees of the Washington City Schools, the sale would have to be made 
i by the Board of Trustees of the City Administrative Unit after the Board 
jhas adopted a resolution authorizing the sale as required by G. S. 115-86, 
I which provides that when, in the opinion of the board, any schoolhouse, 
ischoolhouse site or other public school property has become unnecessary 
(for public school purposes, it may sell the same at public auction, after 
'first advertising said property for the period of time and in like manner 
[as to places and publication in newspapers as is now prescribed for the 
j.sales of real estate under deeds of trust. The sale has to be reported to 
ijcourt and remain open for ten days for increase of bids, as required by this 
[section. 
i The proceeds from sale of this property should be paid to the Treasurer 
|of the Washington City Schools, to be held by the Treasurer for the capital 
loutlay fund of the City Administrative Unit to be expended in accordance 
liwith such budgets as may be approved according to law. This is my con- 
clusion about the proper handling of these funds, although there is no ex- 
luess language in the statute dealing with this subject. 

G. S. 115-363 provides, in subsection (c), that the proceeds derived from 
jPayments of insurance losses shall be used to replace buildings destroyed 
knd, in the event they are not replaced, to reduce the indebtedness of the 
pecial bond taxing unit to which said payments are made, or for other 
I'apital outlay purposes of the unit. By analogy to this section, I conclude 
that the funds should be handled in like manner as in the case of the sale 
l>f surplus school property. 

As to the sale of the school property that is located in the city unit but 
utside of the old charter district, I would assume, although Mr. Johnson's . 
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lettei does not so state, that the title to this property is in the name of 
the County Board of Education of Beaufort County. Such being the case, 
it is my opinion that the County Board of Education would be the selling 
agent, under the authority of G. S. 115-86. In the event of the sale of this 
property, the funds should be paid over to the County Treasurer to be held 
subject to future budgeting, in the same manner as that above set forth 
as to the handling by the City Administrative Unit. 

SCHOOLS; TRUCK OWNED AND OPERATED BY THE 

COUNTY BOARD OF EDUCATION 

20 February, 1946. 

I acknowledge receipt of your letter enclosing a letter from Superinten- 
dent Frank B. Aycock, Jr., in which he inquires as to whether or not a 
truck operated by the county school system for the purpose of repairing 
school buildings, small construction jobs and the hauling of coal should 
be covered by a public liability insurance policy to protect the county from 
damages which might occur in the use of the truck. 

I have written Superintendent Aycock several letters on this subject 
and I again refer him to letters dated January 21, 1946, and February 11, 
1946. I can see no distinction between the truck mentioned in his letter and 
those used by the county board of education for other purposes and the 
opinions which I expressed in my previous letters are applicable to the 
use of the truck in question. 

SCHOOLS; LUNCH ROOMS; COMPENSATION 

INSURANCE ON EMPLOYEES 

28 February, 1946. 

I acknowledge receipt of your letter enclosing a letter from Superinten- 
dent T. C. Roberson of the Buncombe County Schools inquiring as to whose 
duty it is to carry compensation insurance on the employees of the lunch 
rooms in the county operated in connection with the Federal lunch i"oom 
program. 

The situation seems to differ in the several counties of the State. I un- 
derstand that in some counties the program is sponsored by the County 
Board of Education and that the County Board has entered into contracts 
with the State Board of Education in the distribution of Federal funds 
to such county while in other counties the programs seem to be sponsored 
and operated by the local school committee and, in some instances, by the 
principal of the school. 

I am unable to definitely determine whether the employees of the sev- 
eral lunch rooms are such as would require the county board of education 
to secure compensation insurance coverage. However, it is my suggestion 
that the county board of education secure compensation insurance cover- 
ing the employees of the several lunch rooms operating in the county so 
that in the event of injury there would be no question as to who would 
compensate the injured person. I assume that most of the counties carry: 
blanket policies on all of their employees and I suggest that this policy 
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be SO worded as to cover the employees of the lunch rooms. Certainly, in 
furnishing the names of the county employees to the compensation insur- 
ance carrier, the names of the employees of all of the lunch rooms should 
be included. This should not entail very much additional expense to the 
county but should be paid by the county rather than the State. 

TEXTBOOKS; INDEFINITE CONTRACTS 

6 March, 1946. 

I have your letter of March 5, enclosing the Indefinite Textbook Contract 
recently tendered Science Research Associates of Chicago, and copies of 
correspondence relative to this contract. You ask my opinion as to what 
procedure you should follow in this matter. 

It appears from the correspondence that the Science Research Associates 
are no longer the publishers of the book entitled "Better Rural Living" 
which was the textbook to which reference is made in the proposed contract, 
but that it is now published by Albert D. Phillips Company, University 
Avenue, Chicago. As I understand the matter, you wish to be advised as 
to whether or not the continuing contract could be offered for this publica- 
tion to the Albert D. Phillips Company who is now the publisher. 

G. S. 115-259 provides that at the expiration of a contract now existing 
between the State Board of Education and the publisher of any particular 
book or books, the State Board of Education, upon satisfactory agreement 
with the publisher, may continue the contract or any particular book or 
books indefinitely; that is, for a period not less than one nor more than 
five years. 

I understand from the correspondence that the existing contract for this 
book will expire on May 31, 1946. Under the terms of this statute, it is my 
opinion that you would have a right to enter into a contract with the present 
publisher of this book, who happens to be the Albert D. Phillips Company. 
The statute authorizes the execution of such a contract with "the publish- 
er." 

As requested by you, I am returning the correspondence and copy of the 
contract which you sent me. The contract should be corrected as it refers 
to the book as "Better Farm Living" rather than the correct title of "Bet- 
ter Rural Living," as pointed out in the letter from Science Research As- 
sociates. 

SCHOOLS; COUNTIES NOT AUTHORIZED TO FURNISH 

BUSSES TO TRANSPORT TEACHERS 

20 March, 1946. 

I acknowledge receipt of your letter enclosing a letter from Superinten- 
dent E. E. Sams, of the Lenoir County Public Schools, in which he states 
that many of the teachers teaching in the rural districts reside in Kinston 
because there are no teacherages or other places for teachers to reside 
near the schools in which they teach. Superintendent Sams inquires as to 
whether or not the County may purchase and operate station wagons for 
the purpose of furnishing transportation for teachers to and from the 
schools in which they teach. 
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While I greatly sympathize with Superintendent Sams in his problem, 
I know of no authority whereby a county may purchase station wagons 
for the purpose of transporting school teachers to and from the schools in 
which they teach. I am of the opinion that such authority would have to be 
given by the Legislature before the county would be justified in expending 
even surplus funds for this purpose. 

SCHOOLS;   TUITION   FOR   OUT-OF-COUNTY   PUPIL 

20 March, 1946. 

I have your letter of March 18 enclosing a letter from Mr. H. M. Roland, 
Superintendent of Schools in New Hanover County and the City of Wil- 
mington, in which Mr. Roland states that a resident of Wilmington has 
moved to Pender County and is willing to transport his son to the New 
Hanover High School at his own expenses, and desires permission for his 
son to remain in the New Hanover High School until the end of the year. 
He advises that according to their regulations a nonresident of the Coun- 
ty, if accepted, must pay the cost of tuition to the extent of the per capita 
of the local funds with which the County supplements the State appropria- 
ion, which in his County amounts to approximately $3.00. He states that 
the parent owns property in New Hanover County and wishes to know 
if it is possible to send his son to New Hanover High School without the 
payment of tuition. 

G. S. 115-352 provides, in part, that it shall be within the discretion of 
the State Board of Education, wherever it shall appear to be more econ- 
omical for the efficient operation of schools, to transfer children living in 
one administrative unit or district to another administrative unit or dis- 
trict for the full term of such school without the payment of tuition; pro- 
vided that sufficient space is available in the buildings of such unit or dis- 
trict to which said children are transferred; and, provided further, that the 
provision as to the nonpayment of tuition shall not apply to children who 
have not been transferred as set out in this section. 

The only other statute relating to this question which I find is G. S. 
115-100, which provides as follows: 

"The county board of education, with the approval of the State Board 
of Education, may transfer from non-local tax territory to local tax 
districts or city administrative units, an individual family or individual 
families who reside on real property contiguous to said local tax dis- 
tricts or city administrative units, upon written petition of the tax- 
payers of said family or families, and there shall be levied upon the 
property and poll of each individual so transferred the same tax as is 
levied upon other property and polls of said district or unit: Pro- 
vided, however, that any transfer to a city administrative unit shall 
be subject to the approval of the board of trustees." 

I find nothing in the statutes which would make it illegal for the Board 
of Education of the New Hanover County and Wilmington City Schools to 
require that the nonresident student pay the cost of tuition to the extent 
of the per capita of local funds which the county supplements the State 
appropriation, and, if they saw fit to do so, they would have a right to agree 
to offset against such tuition any school taxes paid by the parent of the 
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pupil in New Hanover County. This, it seems to me, would be a matter of 
agreement between the County and City authorities and the parent of the 
pupil. 

I would assume that such an arrangement would be made only in rare 
instances, such as the case here where the student had begun his scholastic 
year in the Wilmington Schools prior to moving to Pender County and it 
was desired to finish out the term. It is possible that if this practice was 
engaged in extensively, it would raise a question as to the authority of the 
county and city authorities to use the facilities of the county and city schools 
for purposes other than for the benefit of residents of the county and city. 
In the event the number of students involved was substantial, I think the 
provisions of the statute referred to should be complied with. 

DEEDS; SCHOOL PROPERTY;  REVERSIONS 

21 March, 1946. 

I have your letter of March 9, 1946, in which you enclose a letter from 
Mr. T. T. Murphy, Superintendent of Schools in Pender County, in which 
Mr. Murphy asks if the Pender County Board of Education has authority 
to sell some real property which it acquired by deed a number of years ago. 
In the deed the grantors conveyed the land to the grantees "to be occupied 
and used by the colored people and pupils of said township and said dis- 
trict No. 3 expressly for school purpose and no other, and as soon as the 
aforesaid . . . fail or their successors in office fail to keep and use said 
tract of land and the buildings erected thereon for educational purposes 
and public schools for the aforesaid colored people . . . then this deed of 
conveyance of said land shall be null and void and of no effect; provided 
however the said (grantors) shall first pay back to the said (grantees) the 
aforesaid amount of $10." In the habendum clause the property is granted 
in "fee simple forever, provided said lot or parcel of land shall be used 
and occupied as aforesaid mentioned otherwise to revert back to the afore- 
said mentioned parties oi their legal representatives in the manner pre- 
scribed above." 

You understand, of course, that I cannot advise you categorically con- 
cerning the legal effect of the above quoted language appearing in the 
deed. I am inclined to the view that this deed creates an estate in fee simple 
on condition subsequent. If this construction is correct, the failure to use 
the property for school purposes would probably be a breach of the con- 
dition giving the grantors or their heirs the right to re-enter the land. Cf. 

j BLUE V. WILMINGTON, 186 N. C. 321. 
I      Perhaps the legal effect of these conditions appearing in the deed could 
1 be determined in a controversy without action should an individual be de- 

sirous of purchasing the property covered by the deed. CHURCH v. RE- 
FINING CO., 200 N. C. 469. 
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SCHOOLS; SITES; CONDEMNATION PROCEEDINGS; NON- 

SUIT MAY BE TAKEN BY SCHOOL BOARD 

29 March, 1946 

I acknowledge I'eceipt of your letter enclosing a letter from Superinten- 
dent M. T. Lambeth, of the Beaufort County Schools, in which he states 
that the County Board of Education instituted condemnation proceedings 
for the purpose of obtaining a school site; that appraisers were appointed, 
and a value placed upon the property far in excess of that which the Board 
is prepared to pay for the property; that the School Board now desires to 
take a non-suit in the proceeding, but that the Clerk of Court has requested 
an opinion from this office as to his authority to grant a non-suit. 

This is a matter for decision in court, and we would not want to be put 
in the position of rendering an opinion which would prejudice either side, 
or appear to be directing the Court as to whether or not it should allow the 
non-suit. However, it does seem to me that this question is answered in the 
cases of Light Company vs. Manufacturing Company, 209 N. C, page 560, 
and In re Baker, 187, N. C. 257. In these cases the Court held that peti- 
tioners in condemnation proceedings may abandon the proceedings and take 
a voluntary non-suit, upon payment of costs, even after the commissioners 
appointed by the Court have made their appraisal and report, and petition- 
ers have filed exceptions thereto, provided petitioners abandon the proceed- 
ings before confirmation of the commissioners' report, since the petitioners . 
had not entered into possession of the property and had no right to do so 
until payment of the appraised value.    See also 30 C. J. page 335. 

COUNTIES; AUTHORITY TO PAY TEACHERS FOR LOST TIME 

DUE TO WEATHER CONDITIONS 

15 April, 1946 

I have your letter of April 11, in which you enclose me a letter from Mr, 
A. H. Hatsell, Superintendent of Onslow County Schools, in which Mr. 
Hatsell requests you to advise him whether or not the Board of Education 
of his County has the authority to pay the teachers out of county funds for 
time lost and not made up during the school year. 

I know of no authority for the County Board of Education to pay out 
county funds to teachers' salaries for time lost and not made up during 
the school year. I assume from the question that the teachers have been 
paid, or will be paid, for the full length of the school term of 180 days from 
State funds, or such funds as may have been voted as a supplement for 
this purpose. I find no provision in our statutes which authorizes a board 
of county commissioners to make an appropriation of funds to the county 
board of education to pay for teachers' lost time from schools, in the ab- 
sence of which I do not think they would have the legal right to do so. 

SPECIAL   SUPPLEMENT;   ELECTIONS;   QUALIFICATION 

OF VOTERS; RESIDENCE 

18 April, 1946. 

I have your letter of April 16, enclosing a letter of April 15 from Mr. 
T. H. Cash, Superintendent of Schools in Forsyth County, in which Mr. 
Cash states that in the supplement election to be held in Forsyth County 
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they are not following township lines but school district lines in voting, 
and that there are some voters who have resided in the County for a year 
or more but who have moved to another district in the County and do not 
have a year's residence in the school district at the present time. He in- 
quires as to the right of these voters who have moved their residences to 
vote in the coming election. 

The Constitution, in Article VI, paragraph 2, provides as follows: 
"He shall reside in the State of North Carolina for one year and in 

the precinct, ward or other election district in which he offers to vote 
four months next preceding the election: Provided, that removal from 
one precinct, ward or other election district to another in the same 
county shall not operate to deprive any person of the right to vote in 
the precinct, ward or other election district from which he has removed 
until four months after such removal." 

The same language is found in the statute, G. S. 163-25. 

If the voter has resided in the district to which he has moved for as much 
as four months, he would be entitled to vote in that district. If he has not 
resided there for as much as four months, he would be entitled to vote in 
the district in which he resided for as much as four months. 

I trust that this quotation of the Constitution will be sufficient to clarify 
this matter for Mr. Cash. 

SCHOOLS; DATE OF TERMINATION OF PROVISIONS OF 

SECTION 115-355 G. S. 

6 May, 1946. 

I acknowledge receipt of your letter enclosing a letter from the secretary 
of the Board of Education of Gates County in which he calls our attention 
to Section 115-355 of the General Statutes which reads as follows: 

"Provided, further, that for the duration of the present war and 
for the first school term thereafter, it shall be the duty of the State 
Board of Education to provide any school in the State of North Caro- 
lina having four high school teachers or less and/or four elementary 
teachers or less not less than the same number of teachers as were al- 
lotted to said school for the school year of one thousand nine hundred 
and forty-four—one thousand nine hundred and forty-five. Provided, 
further, that in cases where tftere are less than 20 pupils per teacher in 
any school a reduction in the number of teachers may be made." 

He inquires as to whether or not the pertinent section refers to next 
school term as the first school term after the duration of the present war. 

The war has not yet legally terminated and will not terminate until a 
peace treaty has been entered into or a proclamation by the President to 
the effect that the state of war has terminated or upon the adoption by Con- 
gress of a resolution declaring the war to have ended, and neither of these 
conditions have yet taken place so that Section 115-355 will remain in full 
force and effect until the first school term after the signing of the peace 
treaty or a proclamation by the President or the adoption of a resolution 
by Congress declaring the war to have ended. 
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SCHOOLS; TEACHERS; TERMINATION OF CONTRACT; REFUSAL OF TEACHER 

TO RECEIVE LETTER GIVING NOTICE OF TERMINATION 

5 June, 1946. 

Receipt is acknowledged of your letter of June 3, enclosing a letter from 
Mr. Fred C. Hobson, Superintendent of Schools in Yadkin County, stating 
that the local committee, the principal and he had decided not to extend the 
contract of a teacher in a school. The teacher M^as notified on May 27, virhich 
M^as the last day of school, and requested to resign which she refused to do. 
Thereupon, Superintendent Hobson wrote her a letter and sent it by regis- 
tered mail, notifying her of the termination of the contract, this being 
done on May 27. The teacher refused to accept the letter and the letter was 
returned with the word "refused" above the signature of the postmaster. 
Mr. Hobson inquires whether or not the contract is terminated under this 
precedure. 

In my opinion, the required notice was given as provided in the statute, 
G. S. 115-359, which provides that it shall be the duty of the county superin- 
tendent or administrative head of a city administrative unit to notify all 
teachers and/or principals now or hereafter employed by registered letter 
of his or her rejection prior to the close of the school term. 

The letter having been mailed and offered for delivery to the teacher prior 
to the close of the school term, the refusal of the teacher to accept the letter 
would not prevent the termination of the contract from being effective. 

As I understand the letter from Mr. Hobson, the registered letter was 
mailed on the 27th of May, which is all the statute requires and it is not 
necessary to show that delivery of the letter was made prior to the close 
of the school year. 

EDUCATION; SCHOOL LAW; DISMISSAL OF TEACHERS,- APPROVAL 

OR DISAPPROVAL OF  COUNTY  SUPERINTENDENT; 

CONTINUING CONTRACT 

19 June, 1946. 

There is enclosed with your letter an inquiry from one of the superinten- 
dents of schools of a county which states as follows: 

"In the discharge of my duty as superintendent of Surry County 
Schools, I failed to approve the continuing contract of three teachers 
in Surry County even after the committee had passed on them and sub- 
mitted their names for approval. Has the superintendent of an admin- 
istrative unit the authority by law to disapprove a continuing contract 
of a teacher employed in the particular administrative unit in which 
the superintendent serves? I shall appreciate a reply at your earliest 
convenience." 

The election of teachers under our law is governed by Section 115-354 
of the General Statutes; and from this section, it will be seen that the 
principals of the districts nominate and the district committees elect teachers 
for all of the schools of the district subject to the approval of the county 
superintendent of schools and the county board of education. I think that 
the  election first referred to in  the  statute  governs  the  situation  when 
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the teacher is first employed. This must necessarily be true because later 
on in this same section it is provided that the teacher's contract shall 
be a continuing contract from year to year until the teacher or prin- 
cipal is notified as provided in Section 115-359. The last proviso in Section 
115-354 was amended by the Session Laws of 1945; and there is enclosed 
for the use of the superintendent in question a letter written by this office 
to you, dated the 19 April 1945, which gives the views of this office as to 
the relative rights and duties between the governing authorities of the 
school and the teachers as related to notice from the governing authority 
to the teacher and from the teacher to the governing authority where con- 
tinuing contracts are in force. 

When we consider the means or methods used for the dismissal of a 
teacher who is holding a position under a continuing contract, it seems 
to me that there are two ways provided by the law for dismissing a teacher: 

(1) A teacher may be dismissed for cause under the provisions of 
Section 115-143 of the General Statutes if right of appeal. 

(2) The governing authorities may dispense with the services of a 
teacher by complying with Section 115-359 by giving the proper notice 
of rejection prior to the close of the school term. Of course, a teacher 
may resign by giving not less than thii-ty days' notice prior to the 
opening of the school in which the teacher is employed; such notice to 
be in writing and to be submitted to the official head of the administra- 
tive unit. 

It is further provided in Section 115-359 of the General Statutes that if 
a teacher is rejected under the provisions of that section, the rejection shall 
be subject to the approval or disapproval of the governing authorities of 
the administrative unit in which the teacher is employed. The converse of 
the proposition does not seem to be true. Once the teacher is employed 
and is under a continuing conti'act and if the committee decides that the 
teacher shall continue in service under the continuing contract, it does 
not seem to me that it is necessary nor can I find any provision of law 
which requires the superintendent of schools to approve or reject such 
action of the committee. At least, I cannot find any provision in Section 
115-354 that can be interpreted in such a manner. I find no provision of 
law that allows the superintendent of schools to overrule the action of 
the committee if it is decided that the teacher should continue. I am en- 
closing a copy of a letter written by this office on the 25 May 1945 on the 
question of giving notice before the close of the term. This copy is for the 
use of the superintendent in question. 

It seems to me that I am compelled, therefore, to say that in my opinion 
that the superintendent of a administrative unit does not have the author- 
ity under the present school law to disapprove a continuing contract of a 
teacher employed in the particular administrative unit in which the super- 
intendent serves. I am returning to you the letter written to you by the 
superintendent in question. 
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SCHOOL LAWS; CITY ADMINISTRATIVE UNITS; 

CHANGING BOUNDARIES 

26 June, 1946. 

I have your letter of June 18, 1946, in which you enclose a letter from 
Mr. L. S. Inscoe, Superintendent of Schools in Nash County, containing 
certain questions upon which you desire for me to advise you. Mr. Inscoe's 
questions arise upon the following set of facts (I shall draw certain infer- 
ences from the facts stated so that my position in the matter will be per- 
fectly clear) : 

Several years ago the corporate limits of the City of Rocky Mount were 
extended by legislative enactment but the limits of the City Administrative 
School Unit of the City of Rocky Mount were not extended with the 
corporate limits. Within the corporate limits of the City of Rocky Mount, 
but without the limits of the City Administrative Unit, there is a school 
known as the Rocky Mount Mills School. This Rocky Mount Mills School 
is a part of the Nash County Administrative Unit. Within the limits of the 
Rocky Mount City Administrative Unit a special school tax has been voted 
by the people, which tax is still being levied and collected. 

Arrangements are now being made to transfer the Rocky Mount Mills 
School from the County Administrative Unit to the Rocky Mount City 
Administrative Unit. Mr. Inscoe thinks that this is a logical move and one 
that would be for the best interest of everyone concerned. Because of this 
proposed transfer of the Rocky Mount Mills School, or the extension of the 
limits of the Rocky Mount City Administrative Unit to include the same, 
four questions are asked by Mr. Inscoe. As the school law now stands, I 
am of the opinion that these questions do not arise; therefore, I shall not 
attempt to answer them. On the contrary, I shall state what I consider to 
be the answers to the legal questions involved. My answers are, of course, 
based upon the facts as I have stated them hei'ein. 

It seems to me that the only method of transferring the Rocky Mount 
Mills School from the County Administrative Unit to the Rocky Mount 
City Administrative Unit is to extend the limits of the City Administrative 
Unit. Prior to 1945, the third paragraph of G. S. 115-352 began with the 
following language: 

"City administrative units as now constituted shall be dealt with 
by the State school authorities in all matters of school administration 
in the same way and manner as are county administrative units." 

G. S. 115-352 appeared as a part of the 1939 Act. By Section 4 of Chapter 
970 of the Session Laws of 1945, G. S. 115-352 was amended by adding aft- 
er the above quoted portion thereof the following proviso: i 

"Provided, that the State Board of Education may, in its discretion, 
alter the boundaries of any city administrative unit when in the opinion 
of the State Board of Education such change is desirable for better    j 
school administration." 

Under this provision, it seems clear that the State Board of Education! 
has authority to extend the limits of the Rocky Mount City Administrative j] 
Unit so as to embrace the territory now included in the Rocky Mount Millsjl 
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School. Thus, it seems that the question of transferring the Rocky Mount 
Mills School from the County Administrative Unit to the Rocky Mount 
Administrative Unit is a matter for the State Board of Education under 
the above quoted provision of the statutes. 

It appears from Mr. Inscoe's letter that a special school tax is nowr being 
levied and collected within the Rocky Mount City Administrative Unit and 
that this tax has been voted on by the people of this Unit. The question 
arises, thus, as to the levy and collection of the special tax in the area now 
comprising the Rocky Mount Mills School if the State Board of Educa- 
tion should extend the limits of the Rocky Mount City Administrative Unit 
to include this territory. On this point the second paragraph of G. S. 115- 
361 would seem to be controlling. That paragraph (which was not amended 
by the 1945 General Assembly)  reads as follows: 

"Upon a written petition of a majority of the governing board of 
any district which has voted a supplementary tax, the county board of 
education, after approving the petition, shall present the same to the 
board of county commissioners and ask for an election on the question 
of the enlargement of the boundary lines of any such district so as to 
include any contiguous territory, and an election in such new territory 
may be ordered and held under rules governing elections for local taxes 
as provided in this section: Provided, the local tax rate specified in the 
petition and submitted to the qualified voters shall be a local tax of the 
same rate as that voted in the said district to which the territory is to be 
added. If a majority of the qualified voters in such new territory shall 
vote in favor of such tax, the new territory shall be and become a part 
of said district, and the term 'local tax of the same rate' herein used 
shall include, in addition to the usual local tax, any tax levied to meet 
the interest and sinking fund of any bonds heretofore issued by the 
district proposed to be enlarged. In case a majority of the qualified 
voters at the election shall vote in favor of the tax, the district shall be 
deemed enlarged as so proposed." 



OPINIONS TO COMMISSIONER OF REVENUE 

GIFT TAX;   GIFTS TO POOR RELATIONS DO NOT CONSTITUTE 

GIFTS FOR CHARITABLE PURPOSES 

7 July, 1944 

You state that a certain taxpayer has for some years made gifts to her 
sister of amounts in excess of $1,000.00 per year. As I understand it, the 
donee has no other income and the taxpayer contends that the amount 
annually given is not in excess of what is necessary to maintain the donee 
in the manner in which she has been accustomed to live. The gift tax law 
provides for an exclusion from tax of gifts not exceeding $1,000.00 in any 
one calendar year. The taxpayer contends that the portion of the gifts 
under consideration which exceeds the $1,000.00 exclusion are also entitled 
to exemption from the gift tax in view of the provision in Revenue Act, 
Section 600, which exempts from the tax gifts "for charitable, educational, 
or religious purposes within this State." You desire my opinion upon the 
taxability of these gifts. 

Whether the gifts are taxable depends upon the proper interpretation of 
the provision exempting gifts "for charitable . . . purposes". What is a 
charitable purpose? 

In Webster's New International Dictionary, under "Charity", there is 
the following definition: "An eleemosynary gift; a gift, as by grant 
or devise, of real or personal property to the use of the public or any portion 
of it (as distinct from specific individuals) for any beneficial or salutary- 
purpose." 

The following discussion of charitable purposes appears in 14 C.J.S., page 
439: 

"Broadly, a charitable use or purpose may, where neither law nor 
public forbids, be applied to almost anything tending to promote the 
well doing and well being of social man, but the use or purpose must 
be a public, as distinguished from a private, one, for the benefit of the 
public, at large or of a portion thereof or for the benefit of an indefinite 
number of persons." 

"It is essential to a valid charitable gift that it be for a purpose 
recognized in law as charitable. To constitute a charitable use or 
purpose, it must be a public as distinguished from a private one; it 
must be for the public use or benefit; and it must be for the benefit 
of the public at large, or of a portion thereof, or for the benefit of 
an indefinite number of persons." 

The status of a gift to poor relations is discussed as follows in 14 C.J.S., 
page 449: 

"A gift to poor relations or for their benefit is a private gift although 
it would prevent their becoming a public charge." (Cases cited.) 

This paragraph also contains a statement that at common law "disposi- 
tions in favor of poor relations are to be ranked among charitable uses 
whenever they seem to have been treated as such by the testator." One case 
is cited in support of this proposition (IN RE HOLLER'S ESTATE, 178 
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N.Y.S. 682).    However, I have been unable to find that the Moller ca.se 
represents the view generally accepted today. 

Further, as stated in 10 American Jurisprudence, page 605: 

"Whenever the beneficiary is designated by name he has a right which 
he can exercise, and his merit alone is to be considered; the bequest is 
private and not public, and ceases to have the peculiar merit of charity." 

The decisions support the general principles quoted from the legal ency- 
clopedias. For example, in MATTER OF BEEKMAN'S ESTATE, 232 
N.Y. 371, 134 N.E. 183, a gift was made to the Beekman Family Associa- 
tion, a corporation created for the purpose of educating members of testa- 
tor's families and of furnishing aid to poor members thereof. The Court 
held that such a gift was not charitable in scope but was private and 
personal. 

Further, in KENT v. DURHAM, 142 Mass. 216, 7 N.E. 730, it was held 
that a gift to trustees to be used for the support of testator's children is a 
private gift.   The Court said with I'elation to public or charitable gifts: 

"That a gift should have this character there must be some benefit 
to bR conferred upon, or duty to be performed towards, either the public 
at large, or some part thereof, or an indefinite class of persons." 

And the Board of Tax Appeals (now the Tax Court) has held under the 
Federal Gift Tax law that a trust which provided that named relatives of 
the settlor received specified amounts for college education and that funds 
not required for that purpose be used for educational aid to young members 

, of a designated church of which the relatives were not members was not 
I charitable within the meaning of the  Federal statute   (Internal Revenue 
j Code,   Section   1004(a)(2)(B)).     Although  the   Federal   statute   involved 
j in that decision is not the same as the North Carolina statute under con- 

sideration, the decision is interesting by way of analogy.    A. H. Crellin, 
46 B.T.A. 1152   (1942). 

Since the generally accepted legal definition of a charitable purpose is one 
which benefits a class rather than particular individuals, it must, in my 
opinion, be presumed that the General Assembly intended that this meaning 

j be given the words charitable purposes" in Section 600. There is nothing 
I in the gift tax law to indicate that any different or more liberal meaning 
i was intended. I therefore believe that it is entirely reasonable and sound 
[ to interpret these words in the light of the meaning generally given them 
'^ in legal authorities, and therefore that so much of the annual gifts as 
i; exceeds $1,000.00 is subject to gift tax. 

SALES AND USE TAXES;   SALES TO CONTRACTORS WITH DEFENSE PLANT 

CORPORATION; ALLSTATE ELECTRIC COMPANY, WINSTON-SALEM, N. C. 

12 October, 1944 

You have referred to me for my opinion your file relating to a proposed 
iassessment against the Allstate Electric Company (hereinafter referred to 
as the taxpayer)   on account of sales made by the taxpayer to  Fairchild 
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Aircraft   (a division of Fairchild Engine and Aircraft Corpoi-ation)   for 
and on behalf of the Defense Plant Corporation. 

You have submitted to me the contract between Fairchild Aircraft and 
the taxpayer. However, while this contract is helpful in determining the 
question involved, the contract which is determinative of the question of 
taxability is that between Fairchild Aircraft and the Defense Plant Cor- 
poration and you have not submitted to me this contract. Without the 
latter contract I cannot give you a definite opinion upon the validity of the 
assessment. However, I might point out generally the principles involved 
in this matter in order that both your office and the taxpayer may under- 
stand the factors that are determinative of tax liability. 

The Defense Plant Corporation is a governmental corporation. All of 
its stock is owned by the Reconstruction Finance Corporation and all of the 
stock of the Reconstruction Finance Corporation is owned by the Federal 
Government. Section 10 of Chapter 8 of the Reconstruction Finance Cor- 
poration Act (15 U.S.C. 610) provides that the Defense Plant Corporation 
shall be exempt from all taxation by a state except that any real property 
of a corporation shall be subject to ad valorem taxation to the same extent 
as other real property is subject to such taxation. Thus, it is clear that 
the Defense Plant Corporation is an agency or instrumentality of the 
Federal Government. 

The State has not jurisdiction to levy a tax directly against any agency 
or instrumentality of the Federal Government and, hence, the State could not 
levy a sales tax on sales made directly to the Defense Plant Corporation. 
FEDERAL LAND BANK v. BISMARK LUMBER CO., 314 U. S. 95, 62 S. 
Ct. 1. Further, sales made to a true agent of the Defense Plant Corporation 
would have the same legal status as sales made directly to the Defense 
Plant Corporation and would be exempt from tax. On the other hand, sales 
made to a contractor with the Defense Plant Corporation who or which 
is not a true agent of the Corporation may be subjected to State sales and 
use taxes even though the burden of the tax is ultimately borne as a reim- 
bursable item by the Defense Plant Corporation. JAMES v. DRAVO 
CONSTRUCTION CO., 302 U. S. 134; ALABAMA v. KING & BOOZER, 
314 U. S. 1. 

It is evident from these principles that the controlling factor is the legal 
relationship between the Defense Plant Corporation and the Fairchild 
Aircraft Corporation. This relationship arises out of and can be determined 
only by reference to the contract between these two parties. Thus, it is 
necessary for this contract to be examined before a final opinion can be 
rendered. 

I might add that in several other states which levy sales taxes sales to 
contractors with the Defense Plant Corporation are regarded as taxable 
unless it appears that the same are made to the Corporation directly or 
through an agent. For example, in Indiana the following regulation has 
been made (see C.C.H., Interstate Sales Tax Service, page 857-5): 

"Sales by vendors to Defense Plant Corporation through lessee- 
agents will be considered as sales made to an instrumentality of the 
Federal Government through its agent and exempt from the provisions 
of the Gross Income Tax Act where the authority of the lessee-agent 
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is clearly defined and specified in the contract with the Defense Plant 
Corporation." 

The following is an extract from an opinion of the Attorney General of 
Louisiana   (C.C.H., Interstate Sales Tax  Service, page 857-7K) : 

This office has examined contract forms now being used by the De- 
fense Plant Corporation and is of the opinion that under the terms 
and provisions of this contract, the contractor and not the Defense 
Plant Corporation is the purchaser and, therefore, the tax on the sale 
is due." 

"You are advised, therefore, that if the contract in which you are 
interested was entered into by the X Company with the Defense Plant 
Corporation, the sale by the dealer is deemed to be a sale to the contrac- 
tor and is taxable." 

Utah has the following provision (C.C.H., Interstate Sales Tax Service, 
page 862) : 

"Sales to contractors who are authorized by the United States 
(Government or an instrumentality thereof to make pui-chases in the 
name of the Defense Plant Corporation are deemed to be sales to an 
agent of the United States Government or the instrumentality thereof 
and are, therefore, exempt from tax." 

A bulletin of the Department of Revenue of Arkansas contains the 
following ruling (C.C.H., Interstate Sales Tax Service, page 853-4): 

"The Defense Plant Corporation is a federal instrumentality and, 
therefore, sales to it are exempt from the Gross Receipts Tax. How- 
ever, sales to persons, firms, or corporations purporting to act for or 
on behalf of the Defense Plant Corporation will be taxable, unless the 
billing or invoice is to be made to the Defense Plant Corporation." 

If you will make available a copy of the contract between the Defense 
Plant Corporation and Fairchild Aircraft which existed at the time of the 
sales made by taxpayer, I can give you a definite opinion upon this matter. 

INCOME TAXES;   ETHYL-DOW CHEMICAL COMPANY;    DISALLOWANCE OF 

INTEREST PAID TO AFFILIATES 

20 October, 1944 

You have requested my opinion upon the following matter. 
You have proposed to make an additional income tax assessment against 

the Ethyl-Dow Chemical Company (hereinafter referred to as Taxpayer) 
for the fiscal year ended June 30, 1943, based upon the disallowance of in- 
terest which you claim was not allowable under the provisions of Section 
318% of the Revenue Act of 1939, as amended by the General Assembly of 
1941. The taxpayer is a foreign corporation which maintains and operates a 
place and facilites in North Carolina for the extraction of bromine from 
sea water. One-half of taxpayer's common stock is owned by Ethyl Cor- 
poration and one-half by the Dow Chemical Company. Both the Ethyl 
Corporation and the Dow Chemical Company are foreign corporations. 
Taxpayer owes a certain sum on first lien notes to the stockholders. This 
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indebtedness was incurred for the construction of the plant in North 
Carolina and one in Texas. Interest at the rate of 7% per annum is paid 
to tne creditors and it is this interest which has been disallowed. 

Section 318%, as amended by the General Assembly of 1941, contained 
the following provision: 

"If the capital of any such subsidiary or afiiliated corporation which 
is not required to file a consolidated return as above provided is in- 
adequate for its business nieeds apart from credit extended or indebted- 
ne^bS guaranteed by the parent or atfiliated corporation, the com- 
missioner shall, in determining the net income of such corporation, 
disregard its indebtedness owed to or guaranteed by the parent or 
affiliated corporation in determining the net income taxable under this 
article. The capital stock for the purposes of this section shall be 
deemed inadequate to the extent that additional loans, credits, goods, 
supplies or other capital of whatsoever nature is furnished by the 
parent or affiliated corporation." 

The contention of the taxpayer is that it is not a "subsidiary or affiliated 
corporation" within the meaning of Section 318%. This section defines 
a subsidiary corporation as follows: 

"For the purposes of this Section, a corporation shall be deemed a 
subsidiary of another corporation when, directly or indirectly, it is 
subject to control by such other corporation by stock ownership, inter- 
locking directors, or by any other means whatsoever exercised bv the 
same or associated financial interests, whether such control is direct 
or through one or more subsidiary, affiliated, or controlled corporate"'^<?. 
and a corporation shall be deemed an affiHate of another corporation 
when both are directly or indirectly controlled by the same parent cor- 
poration or by the some associated financial interests by stock ow»^p->-- 
ship, intei'locking directors, or by any other means whatsoever. wVie^^-^r 
such control be direct or through one or more subsidiary, affiliated or 
controlled corporations." 

The essential question is whether the taxnayer is controlled by "asso- 
ciated financial interests." If so, it falls within the definition of a sub- 
sidiary corporation and the interest was properly disallowed. 

At the conference held between the taxpayer's representatives and the 
Commissioner of Revenue on May 2, 1944, it appeared that the Ethyl 
Corporation utilizes bromine in making ethylene dibromide for high test 
gasoline; that Dow Chemical Corporation had gained much experience in 
the extraction of bromine from sea water; that Ethyl Corporation and 
Dow Chemical Company sponsored research leading to the formation of 
the Taxpayer corporation. Taxpayer states that the Ethyl-Dow Chemical 
Company is operated entirely apart from either of the other corporations; 
that there are no interlocking directors; no common accounting and manage- 
ment services; but some sharing of technical advice. 

Taxpayer contends that Dow Chemical Company and Ethyl Corporation 
are not to be considered "associated financial interests" since Ethyl Cor- 
poration is owned entirely by Standard Oil Company of New Jersey and 
General Motors, Inc., and the Dow Chemical Company is an independent 
corporation. 

As stated above, taxpayer was organized as a result of common interests 
of the Ethyl Corporation which needed a supply of bromine but did not 
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think it feasible to conduct its own extraction of that product because of 
lack of experience and other reasons and the Dow Chemical Corporation 
which had experience in the manufacture of bromine. The Dow Chemical 
Corporation did not desire to engage in the construction of the necessary 
plant and facilities and it was agreed that the Ethyl Corporation would 
furnish the capital and plant and the Dow Chemical Corporation would 
operate it. In return for such services, in lieu of a stated annual price or 
fee, it was decided that a separate company would be formed and that as 
compensation for Dow Chemical Corporation's services they would receive 
one-half interest in the new company. 

In view of these facts it is my opinion that taxpayer corporation is con- 
trolled by "associated financial interests" within the meaning of the statute 
and that the interest paid is not allowable as a deduction. Taxpayer 
corporation was formed out of a mutual need and a close association between 
Ethyl corporation and Dow Chemical Company. The organization and 
operation of taxpayer corporation have been conducted in the light of the 
common business interests of these two corporations. Although neither the 
Ethyl Corporation nor the Dow Chemical Company owns a control of 
taxpayer and although there are no interlocking directors, it is obvious that 
Ethyl Corporation and Dow Chemical Company act together in the formula- 
tion of the policies and operation of taxpayer corporation. 

Furthermore, this is precisely the type of transaction intended to be 
covered by the quoted provisions of Section 3181/2. The loan to taxpayer, 
being used to construct plant facilities, was in the nature of an investment 
of capital by Ethyl Corporation and Dow Chemical Company. In effect 
these corporations, through the medium of taxpayer, are using their 
capital in this state and at the same time ask that this capital be treated 
as though it had come from outside sources. If this could be done, any 
parent or affiliated company not doing business in North Carolina could 
form a subsidiary or affiliated corporation with relatively small capital, and 
through the device of a loan of its own assets feed it capital at no cost 
to itself, since the interest is paid to itself, and thus evade its lawful burden 
of taxation. Section 318y2 (and Section 210, relating to franchise taxes) 
prevents this result. 

I, therefore, advise that in my opinion the assessments which you have 
made are valid. 

ESTATE OF CARRIE S. PRINCE;    INHERITANCE TAX;    JOINT ANNUITY 

CONTRACT PURCHASED FOR A SINGLE PREMIUM;   AMOUNT INCLUDIBLK 

IN ESTATE UPON DEATH OF ONE JOINT ANNUITANT 

3 November, 1944 

You have requested my opinion upon the following question arising in 
connection with the above named estate. 

The decedent during her lifetime had purchased the following annuity 
contracts from insurance companies: 

(1) A Single Premium Joint and Annuity Contract purchased for a 
single premium of $5,000 and providing an income of $19.95 monthly, the 
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first payment due July 2, 1938 and the payments to continue during the 
joint lifetime of the decedent (born March 19, 1859) and Sarah G. Schwing 
(born March 2, 1895) and a continuance of the same income for the 
balance of the lifetime of the sui-vivor of the two. You state that the cost 
of a single premium straight life annuity providing $19.95 monthly to Sarah 
G. Schwing computed as of April 9, 1944, (the date of the decedent's death) 
on the basis of the premium rates then in force would amount to $5,599.29. 
It is my opinion that this amount is includible in the estate of the decedent 
which is subject to inheritance taxation in this State in as much as the trans- 
action amounted essentially to a gift to Sarah G. Schwing of $5,599.29, 
taking effect at the death of the decedent. Section 1 (Third) of the Revenue 
Act taxes the transfer of property intended to take effect in possession 
or enjoinment at or after death. The decedent provided by contract that 
Sarah G. Schwing would receive $19.95 for her lifetime and the value of 
this provision at the time of the decedent's death was $5,599.29, since that 
is the amount which would have been required to provide these payments. 

(2) A Single Premium Cash Refund Life Annuity purchased on Decem- 
ber 1, 1934, for a single premium of $20,000.00 and providing an income 
of $150.80 monthly, the first payment due January 1, 1935, and the pay- 
ments to continue during the lifetime of the decedent. The policy was 
amended by the decedent to provide that the difference between the single 
premium of $20,000.00 and the total installment payments received by her 
prior to death was to be used upon her death to purchase a life income for 
the named beneficiary, Sarah G. Schwing. The refund at death amounted 
to $3110.40, and it is my opinion that this value should be included in the 
taxable estate of the decedent since it amounts to a gift by her to Sarah 
G. Schwing effective at death. 

(3) Certain other contracts issued by an issurance company upon 
payment of a single premium and, based upon the ages of the decedent and 
Sarah G. Schwing at the time of issuance of the contract, it was provided 
that a specified monthly annuity would be paid to the annuitants jointly 
while both were living and to the survivor during the lifetime of the survivor. 
These contracts are covei-ed by the principles hereinbefore stated and I 
advise you to include in the taxable estate the values furnished you by 
the insurance company which are based upon the consideration for a life 
annuity which the companies would charge to provide a monthly income 
based on the age of the surviving annuitant equal to one-half of the amount 
received under each contract and calculated on the rate in effect at the 
death of the decedent. As stated by the insurance company, the value is cal- 
culated only for one-half the actual monthly payments received for the 
reason that the annuities during the lifetime of both annuitants were 
payable to them jointly and consequently, upon the death of either annuitant, 
the survivor thereafter receives one-half share of the decedent in addition 
to the one-half share of each payment which she received while both 
annuitants were living. 
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SALES & USE TAXES;   USE TAX ON RENTAL OF BUSINESS MACHINES; 

REPLACEMENT OF MACHINES 

30 November, 1944 

The following matter has been referred to me for my opinion by Mr. H. 
DeBerry, Jr., Auditor of the Durham Life Insurance Company. 

On June 17, 1937, the Durham Life Insurance Company entered into a 
contract with the International Business Machines Corporation providing 
for the furnishing of electric accounting machine service which consists 
of furnishing certain business machines and devices, giving instruction in 
their operation, and maintaining them. Title to the business machines 
remains in the International Business Machines Corporation and they are 
rented or leased to the Durham Life Insurance Company (hereinafter 
referred to as the "taxpayer"), under the contract referred to, at a stipu- 
lated monthly charge for each machine. 

The taxpayer had leased from the International Business Machines Cor- 
poration an alphabetic summary punch machine and paid North Carolina 
use tax upon this rental. Pursuant to the replacement provision of the 
contract hereinafter quoted the taxpayer replaced the alphabetic summary 
punch machine with an automatic i-eproducer in order that certain work 
could be handled more efficiently. The rental for the automatic reproducer 
(after having given credit for rent paid in advance) was higher than the 
rental for the alphabetic summary punch machine. The International 
Business Machines Corporation billed the taxpayer for use tax upon the 
full rental value of the automatic reproducer and the taxpayer contends 
that this tax was not justified, and that having paid use tax on the rental 
of the first machine no tax is due upon the rental of the replacement machine. 

This contention requires an examination of the transaction in the light 
(if the contract and in the light of the use tax article of the Revenue Act. 

The use tax is levied "on the stoi-age, use, or consumption in this State 
of tangible personal property purchased from a retailer within or without 
this State on or after July first, one thousand nine hundred and forty-one 
(1941), for storage, use or consumption in this State at the rate of three 
per cent of the sales price of such property, regardless of whether said 
retailer is or is not engaged in business in this State." Revenue Act, Section 
S02. 

Retailers engaged in the business of selling tangible personal property 
for storage, use or consumption in this State are required to collect the 
use tax. Revenue Act, Section 805. The Act defines tne word "sale" 
or "selling" as follows: 

"(c) The word 'sale' or 'selling' shall mean any transfer of title 
or possession, or both, exchange, or barter of tangible personal property, 
conditional or otherwise, however effected and by whatever name called, 
for a consideration paid or to be paid, in installments or otherwise, and 
shall include any of said transactions whereby title or ownership is 
ultimately to pass notwithstanding the retention of title or possession, 
or both, for security or other purposes, and shall fui-ther mean and 
include any bailment, loan, lease, rental or license to use or consunie 
tangible personal property for a consideration paid or to be paid, in 
installments or otherwise: Provided, the provisions of this subsection 
shall not apply to the lease or rental of Motion Picture Films used for 
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exhibition purposes and for which a tax of three per cent is paid on 
the total admission for such exhibitions."     (Underlining added.) 

In view of this statute it is clear that a lease or rental of tangible personal 
property is, for purposes of the use tax, equivalent to a sale and is therefore 
subject to the tax unless otherwise exempted. The question then arises 
whether the replacement of the alphabetic summary punch machine with the 
automatic producer constituted an independent leasing or rental or whether 
this transaction must be regarded as merely an extension of the first leasing 
or rental. The contract between taxpayer and the International Business 
Machines Corporation contains the following provision regarding replace- 
ments : 

"Machines and devices, in addition to the above, or to replace any 
you may have in use, will be furnished you in accordance with the 
conditions of this contract at the rates prevailing at the time your 
order for the same is received." 

A rental or lease of tangible personal property is an agreement by which 
one party, for a stipulated sum, permits another party to use the property 
for a stated period and upon certain conditions. In my opinion a new lease 
or rental occurred when the alphabetic summary punch machine was replaced 
by the automatic reproducer. I reached this conclusion because the trans- 
action amounts to the securing of a different type or kind of property at 
a different price or rental; hence, it cannot be said, in my opinion, that 
there is a continuation of the first transaction. This is borne out by the 
contract, which provides that "the charges herein provided for are for the 
use of the machines and devices and for the services rendered to you here- 
under," and gives the lessee "a non-assignable license to use" the ma- 
chines and devices. Thus, if a new or different machine is secured under 
the contract, the International Business Machines Corporation charges 
for the use of the machine and grants the lessee a license to use it, 
which in addition to any license to use machines already on hand. It 
therefore seems to me that there is no identity between the leasing of the 
alphabetic summary punch machine and the automatic reproducer but that 
they are two distinct transactions. 

It is true that the contract between the taxpayer and the International 
Business Machines Corporation provides for the furnishing of certain 
machines. However, on the first page of the contract these machines are 
listed with the monthly charge of each. If an additional machine is used by 
taxpayer, there would clearly be another rental or leasing. I do not think 
that this principle is changed by the fact that one machine is discontinued 
and another is used in its place. 

I have carefully considered taxpayer's contentions that the Act does not 
subject this transaction to tax and that the General Assembly did not intend 
any such result.    I regret that I cannot agree with these contentions. 
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FRANCHISE TAX;   BASE TO BE DETERMINED AS OF END OF 

CORPORATION'S FISCAL YEAR 

20 December, 1944 

You request my opinion with regard to the fi'anchise tax liability of the 
Hickory Chair Manufacturing Company under the following facts. 

The taxpayer corporation's fiscal year extends from December 1 to 
November 30. Due to reasons not apparent here, the corporation on April 
7, 1944, sold its real estate plants and equipment, inventories, prepaid 
insurance and certain other assets at a loss of $198,927.69. On April 12, 
1944, it was placed in liquidation by the directors, and on the same day it 
was ordered that $100.00 per share be paid to stockholders on account in 
liquidation. Accordingly, $546,800.00 was paid to the stockholders on April 
15, 1944. These aforementioned transactions reduced the value of the 
corporation's surplus and capital stock from $889,922.46, as it was at the 
end of its fiscal year, to $119,848.97 on June 30, 1944. 

The taxpayer contends that in determining its franchise tax base for the 
year July 1, 1944, to June 30, 1945, the reduced value of capital stock and 
surplus, i.e., $119,848.97, should be used. The Commissioner of Revenue on 
the other hand insists that in determining this base the capital stock and 
surplus should be reported on t?ie basis of its value at the end of the 
corporation's fiscal year when the value of same was $889,922.46. 

Section 210(1) of the Revenue Act is as follows: 

"(1) Every corpoi-ation, domestic and foreign, incorporated or, by 
any Act, domesticated under the laws of this State, except as otherwise 
provided in this article or schedule, shall, on or before the thirty-first 
day of July of each year, make and deliver to the Commissioner of 
Revenue in such form as he may prescribe a full, accurate and complete 
report and statement verified by the oath of its duly authorized officers, 
containing such facts and information as may be i-equired by the Com- 
missioner of Revenue as shown by the books and records of the cor- 
poration as to the close of its last calendar or fiscal year next preceding 
July thirty-first of the year in which report is due." 

Subsection (4) of Section 210 levies the franchise tax and prescribes the 
rate to be applied after the base has been  determined.     Section  215   (1) 
provides: 

"(1) Every corporation, domestic or foreign, from which a report is 
required by law to be made to the Commissioner of Revenue shall, unless 
otherwise provided, pay to said commissioner annually the franchise 
tax as required by Sections two hundred ten and two hundred eleven 
of this Act." 

These sections, in my opinion, clearly indicate that the franchise tax 
return required of a corporation and upon which the tax is based, must 
reflect the value of its capital stock, surplus and undivided profits as of the 
close of its last fiscal or calendar year next preceding July 31 of the year 
in which the report is due. 

The taxpayer bases his contention on the last sentence of Section 201 of 
the Franchise Tax Article, which provides "The taxes levied in this Article 
or schedule shall be for the fiscal year of the state in which  said taxes 



108 BIENNIAL REPORT OF THE ATTORNEY GENERAL [VOL- 

became due." In my opinion this sentence has no reference to the time for 
valuing a corporation's capital, stock, surplus, and undivided profits for the 
franchise tax base, but rather, it relates to the time that the franchise taxes, 
once determined, become due and to the period w^hich they cover. 

It is therefore my conclusion that the Commissioner is correct in insisting 
that the corporation, in determining its franchise tax base, use the valuation 
of its capital stock and surplus as of November 30, 1943, the end of the 
corporation's fiscal year. 

FRANCHISE TAX; TAXABILITY OF GROSS RECEIPTS FROM SALES OF 

POWER TO NAVAL AIR STATION 

29 December, 1944 

You inquire whether the Roanoke Utilities Company, Inc., is liable for 
the 6% gross receipts tax, imposed in Section 203 of the Revenue Act of 
1939, as amended, on the sales of power to the Naval Air Station. This 
power is furnished to the Naval Air Station under contract with the United 
States Government. 

Section 203 imposes the 6% gross receipts tax upon every person, firm, or 
corporation engaged in the business of furnishing power. There is no 
provision in the Section which would allow a taxpayer to exclude from 
taxable gross receipts those received from an agency of the Federal Govern- 
ment. 

In the absence of any such specific exemption, and in view of the fact that 
the tax is not levied against the Federal Government, or any agency thereof, 
but rather, against the person, firm, or corporation furnishing the utility, 
I conclude that the Roanoke Utilities Company, Inc., has no authority to 
exclude from its taxable gross receipts those realized from the sale of power 
to the Naval Air Station. 

It has been held by the United States Supreme Court that a tax imposed 
on a contractor with the Federal Government is not invalid even if the 
burden of the tax is passed on to, and borne by, the Federal Government. 
JAMES V. DRAVO CONSTRUCTION CO., 302 U. S. 134; ALABAMA v. 
KING & BOOZER, 314 U. S. 1. 

INTANGIBLES TAX; FEDERAL TRANSPORTATION TAX ACCOUNTS; C.O.D. FUNDS 

HELD BY A DEPOSITOR PENDING PAYMENT TO OWNER 

15 March, 1945 

You inquire whether a transfer company is liable for the payment of the 
intangibles tax imposed in Section 701 of the Revenue Act upon (1) money 
on deposit in banks collected by the company as transporation tax for the 
Federal Government, and (2) money on deposit in banks collected by it a.-, 
c.o.d charges for shippers. 

The transportation tax, imposed in Section 3475 of the Internal Revenue 
Code, is levied on the person paying transportation charges. Transfer 
companies in collecting the tax, are acting as agents of the Federal Govern- 
ment, and the money belongs to the Federal Government from the time that 
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it is paid to such agents, who merely hold it in custody until such time as it 
is remitted to the proper government authority. Section 701 of the Revenue 
Act provides that the tax levied in that section shall not apply to "deposits 
of the United States." Therefore, it is my opinion that money collected as 
transportation tax is not subject to the intangibles tax levied in Section 701. 

I think that the situation is different insofar as money on deposit repre- 
senting c.o.d. charges is concerned. Even though such money is merely held 
in custody by the transfer company, it has a taxable situs in North Carolina 
and thus is subject to the intangibles tax. Since such money is deposited 
in the name of the transfer company the tax must, under the law, be paid 
by it, even though such money in fact belongs to the shipper. Section 701 
imposes the tax upon all money on deposit with any bank or other person, 
firm, or corporation doing a banking business, whether such money be 
actually in or out of this State, having a business, commercial, or taxable 
situs in this State. There is no exemption in the section for money deposited 
in the name of one but belonging to another. 

REVENUE ACT, SECTION 152; LOAN AGENCIES AND BROKERS; LIABILITY FOR 

TAX OF PERSON PROCURING LOANS FROM THIRD PARTY 

29 March, 1945 

You have referred to me the letter, with enclosures, of Mr. D. E. Hudgins, 
Attorney at law, under date of March 22, 1945. This letter raises the 
question of the liability for the license tax under Section 152 of the Revenue 
Act (G. S. 105-88) of Mr. Hudgins' client, Mr. W. M. Hubbard, and you 
request my opinion on this question. 

The pertinent facts as stated by Mr. Hubbard are as follows: 
Mr. Hubbard, a resident of Texas, is the sole owner and operator of two 

unincorporated small loan brokerage oflfices designated as "Hubbard Finance 
Company" and Guaranty Loan Company," (hereinafter for convenience 
referred to as "the taxpayer"), respectively. One of these businesses is 
located in Greensboro and the other in Charlotte. These businesses were 
commenced in 1944, and Mr. Hubbard paid, without the advice of counsel, the 
tax levied by Section 152 for the current license year. He now doubts his 
liability for this tax and requests your views. 

The taxpajT^er has made an arrangement with a Louisiana bank whereby 
the bank will receive application for and act upon various proposed loans 
which the taxpayer (claiming to act as agent for the borrower) submits to 
the bank. 

The taxpayer advertises and holds himself out as being engaged in the 
small loan business. When a borrower applies for a loan, the taxpayer, if 
he is willing to guarantee the obligation of the bank, procures the execution 
by the borrower of a document designated "Broker's Contract," by the terms 
of which the taxpayer is designated as agent of the borrower to procure the 
loan at a rate not in excess of 6%, and further providing that the borrower 
shall pay directly to the bx'oker a specified compensation or commission for 
procuring the loan. This compensation varies with thfe size of the loan and 
the risk involved. 
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After the execution of the broker's contract the borrower signs a regular 
form note payable to the bank, and at the time of the execution of the note 
the borrower also signs a sight draft payable and endorsed by the borrower. 
For convenience to the borrower, the draft is cashed by the taxpayer. 

The various drafts and notes which are executed by borrowers during a 
particular period of time are placed in a large envelope, on the back of which 
is a sight draft payable to the order of a North Carolina bank with which 
the taxpayer transacts business. This general draft is sent to the Louisiana 
bank which, if it approves the various notes, accepts the general draft and 
thereupon forwards to the North Carolina bank a check to cover the various 
individual drafts which have been cashed by the taxpayer for the borrowers. 

Each of the individual notes is endorsed by the taxpayer, and each individ- 
ual loan is separately accepted by the Louisiana bank. If the Louisiana 
bank fails to accept a loan, it returns the note and draft involved to the 
taxpayer, who thereupon makes demand on the borrower to return the funds 
in exchange for the cancelled note and draft. In actual practice very few 
notes are declined, since the Louisiana bank relies largely on the endorse- 
ments of the taxpayer. 

The broker's contract gives the borrower the option to make payments 
directly to the bank or to the taxpayer. Actually, nearly all payments are 
made to the taxpayer in accordance with a statement given to the borrower 
at the time the note is conditionally accepted. This statement specifies the 
periodic payments which the borrower must make in satisfaction of the 
loan, interest and brokerage fees. The loan and interest is repaid in full 
before any brokerage fee is received by the taxpayer, and the bank never 
receives more than repayment of the principal of the note plus interest in an 
amount not exceeding 6'/o. The funds which are loaned are furnished 
exclusively by the Louisiana bank, and the taxpayer carries a bank account 
sufficient only to cash drafts for a short period pending receipt of the 
remittance of the Louisiana bank covering loans which it has accepted. 

All loans are made upon a single personal signature, without additional 
endorsements or guarantees, and without any form of security. 

Completed typical forms used in these transactions have been submitted 
with the inquiry, and bear out the facts as stated above. 

Mr. Hudgins contends that since Section 152 of the Revenue Act (G. S. 
105-88) levies a tax upon a company "engaged in the regular business of 
making loans or lending money," and since the taxpayer does not lend his 
own money, but that of a third party, there is no tax liability. In other 
words, it is contended that the taxpayer and the Louisiana bank are entirely 
distinct; that the taxpayer merely brokers, arranges or negotiates the loans, 
and does not make them, or engage in the business of lending money. 

On Mr. Hubbard's behalf, it is emphasized that the form of this business 
was not designed to attempt to evade the tax, but was originated in Texas 
and assumed this form in order to come under a Texas statute covering 
loan agents, negotiators or intermediaries, which are subject to a lower tax 
in that State than principals in the loan business. 

I have been unable to find any decision of the courts or former opinion of 
this office throwing any light upon the proper application of the taxing 
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statute to the stated facts.    It is therefore necessary to seek the legislative 
intent in the words of the statute itself. 

I have given much thought and consideration to the matter, and it is my 
opinion that taxpayer is liable for the tax imposed by the statute. My 
i-easons for this conclusion are as follows: 

(1) This statute first appeared in the Revenue Acts of the State in the 
Revenue Act of 1933. While it has been amended in particulars not perti- 
nent to this inquiry, it has in every Revenue Act in which it has appeared 
carried the title "Loan Agencies or Brokers." While the caption or title 
of a statute is not, strictly speaking, a part of the statute, and cannot 
control the text when the text itself is clear, it may be resorted to as an aid 
to interpretation where the scope of the statute is subject to some doubt. IN 
RE CHISHOLM'S WILL, 176 N. C. 211; ELLIS v. GREENE, 191 N. C. 
761; DUNN v. DUNN, 199 N. C. 535; DYER v. DYER, 212 N. C. 620; 
STYERS V. FORSYTH COUNTY, 212 N. C. 558; STATE v. KEELER, 
214 N. C. 447. Thus, while the caption is not determinative, I believe it 
may be considered as an element tending to indicate the legislative intent. 
The term "brokers" has a signification which would include the activity of 
the taxpayer. 

(2) Taxpayer relies on the wording laying the tax on persons, etc., 
"engaged in the regular business of making loans or lending money", and 
says that he is not doing either. It is perhaps possible to read these phrases 
in such a way that, by considering them alone, they support taxpayer's 
position. 

However, the phrase "making loans" does not compel this conclusion, and 
hence taxpayer's position represents only a possible interpretation, and not 
the only reasonable interpretation. The verb "make" is one of broad con- 
notation. Among the various meanings assigned this word in Webster's 
New International Dictionary are the following: 

"To cause to exist, appear or occur, ... to bring to pass; ... to give 
rise to; ... to cause to be or become; ... to constrain or compel (some 
action, or some person in respect to action) ; ... to effect; ... to act or 
behave so as to produce or gain; ...to cause such action that (one 
thing) is derived or formed out (of another); ... to form by appropri- 
ate action or behavior; ...to prepare or arrange; ...to perform or 
execute in the appropriate manner." 

In the sense of these definitions, I think the taxpayer may reasonably be 
said to be in the business of making loans in that he arranges, effects, or 
causes the loans. 

(3) The statute also lays the tax on person, etc., "advertising or solicit- 
ing such business in any manner whatsoever." The word "such" refers to 
the business theretofore described in the statute. Thus, even if (as I can- 
not concede) taxpayer was not himself making loans or lending money, he 
was advertising for and soliciting such business (i. e., the loan business), 
and the statute does not condition liability on advertisement or solicitation 
of his oicn loans. This interpretation is in harmony with the connotation of 
the word "brokers" in the title. 

(4) The taxing statute, in the first paragraph, refers to an office main- 
tained for the "negotiation" of such business and states that the license is 
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for the privilege of "transacting or negotiating such business." Assuming 
again that taxpayer's contention that he is not making loans or lending 
money is correct, he would nevertheless be "negotiating" (i. e., procuring or 
arranging) such business. This is, in my opinion, an additional indication 
that brokers are intended to be covered. 

(5) The interpretation which I have made is in harmony with what seems 
to me to be the legislative intent. The statute states that it intends to tax 
"those persons or concerns operating what are commonly known as loan 
companies and finance companies" doing the described business. Taxpayer 
advertises and solicits the small loan business. So far as the borrowers are 
concerned, he is in the loan business. In spite of the form of the transaction, 
they look only to him in almost every case. He solicits the loan, arranges 
and effects the loan, and delivers to them the only money which they receive 
as a consequence of the loan. He handles all the papers for them, informs 
them about terms, and receives payments on the loan in practically all cases. 
I do not think the form of the transaction can alter the fact that essentially 
and basically, taxpayer is in the business of making loans. The Louisiana 
bank is too far away to exercise any consideration of or supervision over the 
loans, and it is evident that they rely entirely on the taxpayer's guaranty of 
payment. 

I am thus unable to agree with taxpayer's position. However, if Mr. 
Hudgins or his client desire to place before you any further information, or 
to make any further contentions about the matter in the light of this letter 
or Otherwise, I shall be glad to give further consideration of the matter 
before advising you finally. 

I am sending a copy of this letter to Mr. Hudgins. 

INHERITANCE TAX;   ESTATE OF R. W. RICE;   ILLEGITIMATE CHILD AS 

CLASS A BENEFICIARY OF DECEASED FATHER 

3 April, 1945 

You inquire whether an illegitimate child is a Class A beneficiary of his 
father for inheritance tax purposes within the meaning of Section 3 of the 
Revenue Act of 1939, as amended. 

It appears from the facts of the case under consideration that the testator 
had never married but had always recognized the beneficiary as his natural 
or illegitimate child, and that such child had possibly resided with the 
testator, his father, for a certain period. There is no evidence that the 
child had ever been legally adopted by the father. 

Section 3 of the Revenue Act defines a Class A beneficiary of a decedent 
to be "the lineal issue, or lineal ancestor, or husband or wife, ... or step- 
child ... or child adopted by the decedent in conformity with the laws of 
this State, or of any of the United States, or of any foreign kingdom or 
nation ..." of such decedent. It is clear that an illegitimate child is not 
comprehended within this definition unless such child is to be classed as 
"lineal issue" of his deceased father. 

At common law, illegitimate children were incapable of inheriting. This 
is the law in North Carolina today except as abrogated by certain statutory 
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provisions authorizing them to inherit property from their mother and 
from their illegitimate brothers and sisters (G. S. 28-154, 29-1, rules 9 and 
10), An illegitimate child cannot claim as heir or distributee of his or her 
father or through the blood of his or her father unless he or she has been 
duly legitimated in accordance with G. S. 49-10 or 49-12. Clark, C. J. in 
ASHE V. CAMP MFG. CO., 154 N. C. 242, states the law as follows: "An 
illegitimate is 'nullius fillius'—a son without a father—in the eye of the 
law.... All illegitimates are treated as children without a father of any 
kind. The law takes no notice of him, for they trace only through the 
mother, and for the purpose of inheriting property, the illegitimate children 
of the same mother are legitimates, as between themselves." 

Since under the law an illegitimate child is a "nullius fillius," it follows 
that such child is not considered the lineal issue of his or her reputed father, 
but rather, a stranger in blood. Therefore, I conclude that under the facts 
of the present case, the illegitimate child is not a Class A beneficiary of his 
or her father within the meaning of Section 3 of the Revenue Act. 

In addition to the reasons referred to above, I call your attention to the 
general rule that the word "issue" when used in a statute, will, or deed 
shall be construed to mean lawful issue, and will not be extended to embrace 
illegitimate children unless such construction is necessary to carry into 
effect the manifest purpose of the legislature, testator, or grantee. 33 
Corpus Juris p. 822; LOVE v. LOVE, 179 N. C. 115; DOGGETT v. MOSE- 
LEY, 52 N. C. 587; HARDESTY v. MITCHELL, 302 111. 269; FLORA v. 
ANDERSON, 67 F. 182; BRISBIN v. HUNTINGTON, 128 Iowa 166; 
KING V. THISSELL, 222 Mass. 140. 

INCOME TAX;   EMPLOYEES'TRUST;   PREMIUMS PAID FOR LIFE INSURANCE 

PROTECTION;    AMOUNT INCLUDIBLE AS INCOME BY EMPLOYEE 

5 April, 1945 

You have referred to me a letter from Lucas and Rand, dated March 28, 
with the request that I give you my opinion on the question raised therein. 

A corporation, under an employees' trust plan, purchases retirement 
income insurance with life insurance protection payable upon the death of 
the employee participants. You inquire whether the employees in such a 
case are required under the North Carolina income tax law to report as 
income that pox'tion of the premiums which represents payments for such 
life insurance protection. 

There is no provision in the North Carolina income tax law or regulations 
with reference to this specific subject. However, I am advised by the 
Commissioner of Revenue that the Federal Regulations on this subject 
will be followed until and unless the Commissioner promulgates a regulation 
making different provisions. 

It is my understanding that under the Federal ruling (Reg. Ill, Sec. 29. 
]65-6) so much of the premiums as is paid by an employer under a trust 
plan that qualifies under Section 165(a) of the Internal Revenue Code for 
life insurance protection for an employee constitutes income to the employee 
for the year or years in which the premiums are paid for such life insurance 
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protection. The cost of such insurance is considered to be the one year term 
premium for such amount based upon the rates of the company issuing the 
annuity contract, or, if no one year term policy is issued, the cost of such 
one year term contract computed by using the same mortality table and 
rate of interest and rate of loading as was used in determining the rates 
for the annuity contract. If the trust is one which is not exempt under 
Section 165(a), any contribution made by an employer for insurance on 
behalf of an employee must be considered as income to such employee if 
the employee's beneficial interest is nonforfeitable at the time the contribu- 
tion is made.      (Reg. Ill, Sec. 29.165-7.) 

The above cited Federal regulations are set forth in full in C.C.H. 1944 
Federal Tax Service, .Vol. 2, Sections 1150G and 1150H, and I suggest that 
reference be made to these regulations for a fuller explanation. 

I enclose a copy of this letter for the use of Lucas and Rand. 

INHERITANCE TAX;    CONVEYANCE TO FIRST TAKER FOR LIFE WITH 

REMAINDER TO "ISSUE";    CHARACTER OF ESTATE CREATED 

7 May, 1945 

You request that I give you my opinion upon a question which has arisen 
in construing the terms of a deed made to Walter R. Browne on December 
10, 1898. Mr. Browne is now deceased, and, in ascertaining the inheritance 
tax liability of this estate, it is necessary to determine the nature of the 
estate which he acquired under the terms of the aforementioned conveyance. 

The grantor in the deed conveys certain real property, subject to a life 
estate reserved for herself, to "Walter R. Browne of the second part, ... for 
and during the term of the natural life of the said Walter R. Browne and 
after his death to his isssue "    In the habendum clause these words 
appear: "To have and to hold unto the said Walter R. Browne of the 
second part, for and during the term of his natural life and after his death 
the remainder to his issue absolutely and forever; ..." 

The question is whether under this dieed Walter R. Browne received a life 
estate or whether, under the rule in Shelley's case, he received an estate in 
fee simple. 

It would seem that the words of conveyance in this deed represent every- 
thing that is necessary for the application of the rule in Shelley's case except 
that the remainder is limited to the "issue" of the first taker rather than 
to his "heirs." The question therefore, in my opinion, turns upon whether 
the word "issue" as used in the deed is a word of limitation or a word of 
purchase. 

The word "issue" per se is not a technical word of either limitation or 
purchase. 47 Am. Jur. p. 804; 33 C. J. p. 824; 29 L.R.A. (N.S.) 963; 
DANIEL v. WHARTENBY, 84 U.S. 639. Some courts have held that 
standing alone it is prime facie a woi'd of limitation equivalent to heirs of 
the body, while others have declared it to be a word of either purchase or 
limitation depending upon the grantor's or testator's manifest pui-pose as 
expi-essed in the instrument. Still others have held that it is synonomous 
with ."children," which generally is construed to be a word of purchase. 
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Etheridge v. Realty Co., 179 N. C. 407; Bobbitt v. Pierson, 193 N. C. 437; 
SMITH V. SMITH, 130 Ga. 532; PARKHURST v. HARROWER, 142 Pa. 
432. The decisions in some states have laid down the arbitrary rule that 
"issue" when used in a deed is always a word of purchase. McILHINNY v. 
McIi^HINNY, 137 Ind. 411;    FINDLAY v. RIDDLE, 3 Binn.  (Pa)  139. 

In !< AlSON V. UDOM, 144 N. C. 108, the Court considered the question in 
connection with a will. There the devise was to "Matthew J. Faison ... in 
U'ust lor the use and benefit of my son Edward, during his life, ... and after 
the death of my son Edward, to his issue forever." In deciding whether the 
Ruie in Shelley's case had application in this case, the court speaks as 
follows: 

"There have been cases where it was the manifest intention of the 
testator that tne second taker snould take, not from him, but from the 
hisc taker; then tne words 'children,' 'issue,' etc., as well as the word 
'heirs,' nave been construed in some jurisdictions as words of limitation, 
anu tne Ruie in Shelley's case applied. BRINTON v. MARTIN, 197 Pa. 
St., 618. In tne will under consideration there is no manifest intention 
that Edward !■ aison should be the root of a new succession and tnat 
those in remainder should take as his heirs. In order to bring the rule 
into operation, the limitation must be to the 'heirs qua heirs' of the 
first taker. 'It must be given to the heirs or heirs of the body as an 
entire class or denomination of persons, and not merely to individuals 
embraced within such class.'   25 A. & E., 650, and cases cited. 

"When the devise is to one for life and after his death to his children 
or issue, the rule has no application unless it manifestly appears that 
such words are used in the sense of heirs generally. 25 A. & E., supra, 
651, and cases cited. 

"In this will the word 'issue' is evidently used in no such sense, but 
as a correlative term for children, and this word is not sufficient to 
indicate a purpose to create an estate of inheritance in Edward 
Faison...." 

In BOBBITT v. PIERSON, sitpra, the devise was to Benjamin W. Bobbitt, 
"for his own use and benefit as long as he lives, and at the time of his death, 
to go to his issue." The Court upheld the decision in FAISON v. ODOM 
and held that "issue" as used in the will must be construed to mean children, 
thus refusing to apply the rule  in  Shelley's  case. 

Commenting on the same subject, the Court in FORD v. McBRAYER, 
171 N. C. 423, makes the following summary: 

"The cases construing the terms 'issue,' 'issue of the body,' 'bodily 
issue' are collected in 4 Words and Phrases, p. 3782 et. seq.; and it will 
also be found from an examination of these and other authorities that 
there is much diff'erence of opinion as to the method of approaching the 
construction of the language when used in deeds and wills, some courts 
holding that the primary meaning of 'issue' is a succession of lineal 
descendants, and that this interpretation must be given to the term 
unless a contrary intent appears, while others, when dealing with the 
rule in Shelley's case, which they are not disposed to extend, and having 
in mind that the word 'issue' "is 'more flexible' than the word 'heirs' 
(DANIEL V. WHARTENBY, supra), and may be applied to those who 
take by purchase, hold that it must clearly appear that it was the in- 
tention to use the term as one of limitation to denote a succession of 
lineal descendants who are to take by inheritance before that con- 
struction will be adopted. 

"The latter view seems to prevail in this State." 



116 BIENNIAL REPORT OF THE ATTORNEY GENERAL [VOL. 

A deed in which the word "issue" was used is considered by the North 
Carolina court in PARRISH v. HODGE, 178 N .C. 133. The conveyance 
was to Hattie A. Norris, and in the habendum clause were these words: "To 
have and to hold the aforesaid tract of land to Hattie I. Norris and heirs of 
her body or issue, to their only use and behoof forever." It was the opinion 
of the court that "issue" here was intended as synonomous with "heirs of 
the body" and that the grantee received a fee simple estate. However, that 
case is readily distinguishable from the case under consideration. 

Numerous decisions in this State have reitei-ated the principle that in 
construing a deed, as well as a will, such construction should be made of 
the words of the instrument as is most agreeable to the intention of the 
maker. COBB v. HINES, 44 N. C. 343; HAYWOOD v. RIGGSBEE, 207 
N. C. 685. It is also true, however, that while a will or deed will be con- 
strued from its four corners to ascertain and give effect to the intent of 
the testator or grantor, this intent must be gathered from the languagfe 
used in the instrument, and the maker will be deemed to have used technical 
words or phrases in their legal and technical sense unless he indicates in 
some appropriate way that a different meaning be ascribed to them. WHIT- 
LEY v. ARENSON, 219 N. C. 121. 

There is no indication in the wording of the deed under consideration 
that the grantor used the word "issue" as a technical word of limitation or 
in the sense of heirs generally. Therefore, under the principle laid down 
in FAISON v. ODOM and BOBBITT v. PIERSON, supra, it is to be pre- 
sumed that the term was employed as a designatio personarum, which would 
make the Rule in Shelley's case inapplicable. 

I therefore conclude that Walter R. Browne took only a life estate under 
the conveyance. 

SALES AND USE TAXES:   T. A. LOVING COMPANY; CONTRACTS WITH 

FEDERAL GOVERNMENT 

9 July, 1945 

You have requested my opinion upon the following matter. 
T. A. Loving Company, hereinafter referred to as the taxpayer, under 

contract NOy-6867 entered into, on August 1, 1943, with the Federal Govern- 
ment (represented by the Navy Department), undertook to provide and 
secure the completion of certain facilities commenced or contemplated under 
a cost-plus- fixed-fee contract NOy-4957 (which was terminated 31 July 
1943) relating to certain work at the U. S. Marine Corp Air Station at 
Cherry Point and certain outlying fields. An audit of taxpayer's records 
have raised questions regarding sales and use tax liability upon certain 
types of purchases. These purchases fell within two different clasifications 
and you request my opinion upon application of sales and use taxes to each 
class of purchase. 

The classifications and my respective opinions regarding them are as 
follows: 

(1) Purchases from in-state and out-of-state vendors which were assumed 
by taxpayer and which had by original purchase by contractor NOy-495T 
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with purchase order forms which had been approved as tax exempt by the 
Commissioner of Revenue. 

The question here involved is, of course, whether there was a sale from 
contractor NOy-4957 to taxpayer or whether taxpayer purchased certain 
materials for use and consumption within the meaning of the use tax law. 
If there was a sale or purchase, the tax would apply to these transactions, 

A determination of this question involves a construction of the agree- 
ments and business relations between the parties. 

It appears that contract NOy-6867 is a lump sum contract which provides 
generally that taxpayer "shall furnish the materials for and perform the 
following work...: to provide and secure completion of facilities com- 
menced or contemplated under a cost-plus-fixed-fee contract NOy-4957 " 
The contract further provides that the work to be performed by taxpayer 
includes the furnishing of all labor required to complete the work; the 
furnishing of all materials which were not purchased under contract NOy- 
4957 and not delivered prior to August 1, 1943; and the assumption of 
liability upon and responsibility for all orders for purchase of materials 
entered into under C.P.F.F. contract NOy-4957 to the extent that the 
materials covered thereby were undelivered on August 1, 1943. The con- 
tract further provides that the Government shall be reimbursed for such 
materials as are purchased by the contractor by a reduction of the considera- 
tion, or the contract price. The eifect and intent of these provisions seems 
to be that as to materials which had been ordered by contractor NOy-4957 
on the tax exempt purchase oi^der and which had been delivered to the Navy, 
the taxpayer would obtain these materials from the Navy at the cost paid 
for them which would be paid by merely reducing the contract price in an 
appropriate amount. Since the Navy is not engaged in the business of 
selling materials and the transaction is an incidental and unusual trans- 
action which was made necessary by the execution of a new contract, it is 
my opinion that you should not continue this transaction as a sale and should 
exempt from tax such materials as had been delivered to the Navy under 
exempt purchase orders. 

As to materials ordered by contractor NOy-4957 on the tax exempt 
purchase order form which had not been delivered at the time taxpayer 
entered into contract NOy-6867, it is my opinion that there would be no tax 
for the reason that taxpayer by the contract merely assumes whatever 
liability existed on the part of contractor NOy-4957 and since the orders 
were on tax exempt forms no tax liability was created. 

(2) The second class of transaction involves purchases from in-state and 
out-of-state vendors of materials purchased directly by taxpayer under 
contract NOy-6867 for carrying ont the contract. It is my opinion that ma- 
terials so purchased are subject to the tax. The contract is a lump sum 
contract providing that taxpayer shall furnish the materials, therefore, the 
sales were to taxpayer and not to the Navy and there is no basis for 
tax exemption. 

Taxpayer contends that these sales should be exempt because of a state- 
ment made in a letter of the Navy Department dated December 15, 1943 and 
directed to the officer in charge of Contract NOy-6867. This letter contains 
a statement to the effect that the contract (which was not executed until the 
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following August) would contain a provision constituting the contractor a 
purchasing agent of the Government and directing the taxpayer in making 
purchases to notify its vendors that it was a purchasing agent for the 
Government, However, this statement is not borne out by the final con- 
tract. I am unable to find any provision in contract NOy-6867 which 
constitutes taxpayer a purchasing agent for the Government with respect 
to materials purchased thereunder. It is my opinion that the completed 
contract is controlling on this point and that the preliminary letter would not 
have the effect of changing this contract. I enclose an extra of this opinion 
for your use. 

TAXATION - INCOME; OPTIMIST PARK, INCORPORATED, 

DEDUCTIBILITY OF CONTRIBUTIONS TO 

6 August,  1945 

You have requested my opinion on the following facts: 
Optimist Park, Incorporated, was chartered under the provisions of G. S. 

55-11 and is to operate a park for boys in a certain portion of the City of 
Charlotte. The charter of this corporation pi-ovides that it has powers 
and is incorporated for the purposes and objects mentioned in the statute. 
Its aim is to effectuate its slogan, "Friend of the Boy." In soliciting con- 
tributions, this corporation desires to tell prospective contributors that any 
contribution made to it may be deducted in computing net income for the 
purpose of income taxation. You inquire if such contributions are 
deductible. 

Subsection 9 of Section 322 of the Revenue Act provides that contributions 
made to corporations, etc., organized and operated exclusively for religious, 
charitable, literary, scientific or educational purposes or for the prevention 
of cruelty to children or animals, no part of the net earnings of which inures 
to the benefit of any private stockholder or individual, may be deducted in 
computing net income. It appears that this corporation would not be liable 
for taxes on the property owned by it. The last sentence of G. S. 55-11 
contains this exemption. Under Article V, Section 5, of the North Car- 
olina Constitution, the General Assembly is authorized to exempt from 
taxation property held for educational, scientific, literary, charitable 
or religious purposes. The declaration in G. S. 55-11 that the property of 
corporations chartered under the provisions of that section shall be exempt 
from taxation is tantamount to a declaration that sucn corporations are 
either educational, scientific, literary, charitable or religious, since the 
Constitution authorizes only property of such corporations to be exempted 
from taxation. Since statutes are presumed to be constitutional, I am 
compelled to accept this indirect legislative declaration of the status of 
corporations chartered pursuant to the provisions of G. S. 55-11. Optimist 
Park, Incorporated, was chartered pursuant to the provisions of that 
section; therefore, I advise that in my opinion contributions made to this 
corporation are deductible in computing net income for income tax purposes. 
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INHERITANCE TAXATION;   PAYMENT BY CORPORATION TO DECEASED OFFICER'S 

WIDOW;   IF IN PAYMENT OF PAST SERVICES, DEDUCTIBLE AS CORPORATE 

EXPENSE AND PART OF GROSS ESTATE OF DECEASED FOR 

INHERITANCE TAX PURPOSES 

9 August, 1945 

You have requested my opinion based upon the following facts. 
It appears that the decedent was an officer of a corporation and that after 

his death the corporation paid to his widow the sum of $3,000. It appears 
further that the corporation proposes to deduct this amount for income tax 
purposes as an ordinary and necessary expense under G. S. 105-147. You 
desire to know whether the above sum is taxable in the hands of the widow 
either as income, gift or inheritance. 

The fact that the corporation proposes to treat the payment to the widow 
as a deductible expense in calculating the corporation's income taxes indi- 
cates that the payment represents the satisfaction of a debt arising from the 
decedent's services as an officer of the corporation. Unless the payment 
was of this character, it would not be deductible as an ordinary and necessary 
business expense by the corporation. On the assumption, therefore, that the 
payment represents compensation for the decedent's services, such payment 
would be properly payable to the decedent's estate rather than to his widow. 
For this reason the sum paid to the widow must be treated, for tax purposes, 
as if it actually had been paid to the estate. This means, of course, that the 
sum should be included, for inheritance tax purposes, in the decedent's gross 
estate. 

On the other hand, if the payment to the widow represents a gratuity to 
her, rather than compensation for her deceased husband's services, it would 
then be subject to the gift tax; and in such case the corporation could not 
treat the payment as a deductible expense. 

INCOME TAX;   BASIS FOR DETERMINING GAIN ON SALE OF STOCK 

PURCHASED BEFORE JANUARY 1, 1921 

10 August, 1945 

You request that I give you my opinion upon the legality of a proposed 
income tax assessment for the year 1941 against Mr. Thomas G. Horner. 

It appears that the taxpayer, during the year 1941, sold certain stock 
which he had acquired prior to January 1, 1921. Taxpayer on his return 
determined the market value of the stock as of March 1, 1913, and finding 
this amount to be greater than the amount realized from the sale thereof, 
reported a loss on the transaction. The Commissioner of Revenue, upon an 
examination of the return, disallowed this loss, and proposes an additional 
assessment of tax which arises by reason of the fact that the actual cost of 
the stock to the taxpayer was used as the basis for determining the gain or 
loss.   In using the cost basis, a taxable gain was found instead of a loss. 

The taxpayer contends that the Commissioner should use as the basis the 
fair market value of the stock as of January 1, 1921, instead of the actual 
cost thereof. 
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Section 319 of the Revenue Act contains the following provision: 

"For the purpose of ascertaining the gain or loss from the sale or 
other disposition of property, real, personal, or mixed, the basis shall 
be, in the case of property acquired before January first, ane thousand 
nine hundred and twenty-one, the fair market price or the value of such 
property as of that date and in all other coses the cost thereof. The cost 
of such property acquired prior to January first, one thousand nine 
hundred and twenty-one, would he used in all cases if such cost is known 
or determinable: ..." 

In view of the above underlined sentence, it is my opinion that the Com- 
missioner is correct in requiring the taxpayer to use the actual cost of the 
stock as the basis for determining gain or loss. The statute clearly states 
that if the cost is known or determinable, it would be used. I think the word 
"would" as used here is ssmonomous with "shall" and thus is used in a 
mandatory sense. 

The taxpayer further contends that the tax imposed upon such portion of 
the gain realized by the taxpayer as accrued prior to January 1, 1921, the 
date of the enactment of the State income statute, is unconstitutional. With 
this I cannot agree. 

In NORMAN v. BRADLEY, 173 Ga., 482, 160 S. E. 413, the Court con- 
sidered this point. Georgia passed an income tax statute in 1929. There- 
after, a taxpayer sold coco-cola stock and realized a profit, all of which was 
due to increases in value prior to 1929. The Court held that no gain was 
realized until the sale, and since the sale occurred after the enactment of the 
income tax law, the gain was taxable. The appeal was dismissed in the 
United States Supreme Court, sub nom. GLEN v. DOYAL, 285 U. S., 526, 
76 L. Ed. 923, "for want of a substantial federal question." 

The power to tax such gains was thoroughly considered in MacLAUGH- 
LIN, COLLECTOR v. ALLIANCE INSURANCE CO., 286 U. S. 244, 76 L. 
Ed. 1083.    Here the Court speaks as follows: 

"The tax being upon the realized gain, it may constitutionally be 
imposed upon the entire amount of the gain realized within the taxable 
period, even though some of it represents enhanced value in an earlier 
perior before the adoption of the taxing act. COOPER v. UNITED 
STATES, 280 U. S. 409, 74 L. Ed. 516, 50 S. Ct. 164; compare TAFT v. 
BOWERS, 278 U. S. 470, 73 L. Ed. 460, 64 A.L.R. 362, 49 S. Ct. 199." 

Thus, it is my conclusion that the taxpayer is liable for the pasmient of 
the proposed income tax assessment upon the taxable gain as found by the 
Commissioner. 

LICENSE TAXES; FHA LOANS ON REAL ESTATE; NEGOTIATING 

LOANS OF ANOTHER PERSON'S MONEY 

5 September, 1945 

You have referred to me correspondence from , Attorneys at Law, 
Charlotte, N. C, relative to Realty & Loan Corporation.   It appears 
that this corporation is in the real estate business, but prior to this time 
has never engaged in the loan business. It has now been made an approved 
mortgagee of the FHA.   It proposes to make loans for loan correspondents 
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and also to make FHA loans in its own name with its own funds and sell 
to insurance companies and other loan investment companies. Your inquiry 
relates to the applicability of G. S. 105-88, and G. S. 105-41. 

G. S. 105-41, which is Section 109 of the Revenue Act, applies to a person 
"who is engaged in the business of soliciting and/or negotiating loans on 
real estate as agent for another for a commission, brokerage and/or other 
compensation." 

G. S. 105-88, which is Section 152 of the Revenue Act, applies to "every 
person, firm or corporation engaged in the regular business of making loans 
or lending money, accepting liens on, or contracts of assignment of, salaries 
or wages, or any part thereof, or other security or evidences of debt for 
repayment of such loans in installment payments or otherwise, and main- 
taining in connection with same any office or other located or established 
place for the conduct, negotiation, or transaction of such business and/or 
advertising or soliciting such business in any manner whatsoever," This 
section does not apply to the "business of negotiating loans on real estate as 
described in Section one hundred nine of this Act." 

It is my understanding that the loans to be made by Realty & Loan 
Corporation will all be loans on real estate and that no loans will be made 
on an open or unsecured note. Your inquiry is limited to FHA real estate 
loans. 

It appears that Realty & Loan Corporation will engage not only in 
the business of lending its own money, but also in the business of negotiating 
loans of money advanced by other persons. 

On the basis of the sections set out above, I am of the opinion that both 
G.  S.  105- 41  and G. S.  105-88 are applicable to this case.    I am of the 
opinion that Realty & Loan Corporation, by engaging in the business 
of making FHA loans with its own money, brings itself within the definition 
of a loan agency in G, S. 105-88. The above quoted exception to G. S. 105- 88 
relates only to the business of negotiating loans on real estate as defined in 
G. S. 105-41. An examination of the last quoted section shows that said 
section applies to the business of soliciting and/or negotiating loans or real 
estate as agent for another for a commission, brokerage and/or other com- 
pensation. Thus, I am of the opinion that G. S. 105-41 applies to that part 
of the corporation's business which consists of making loans for loan 
correspondents. 

I therefore conclude that G. S. 105-41 applies to the corporation's business 
of making loans with funds belonging to its correspondents and that G. S. 
105 88 applies to the corporation's business of making such loans with its 
ovm. funds. 

INCOME TAXES;   DEDUCTION OF EXCESS PROFITS PAID TO UNITED KINGDOM 

6 September, 1945 

You inquire whether the   Tobacco Co., Inc., may deduct from its 
gross income for the year 1942 the amount of income taxes paid to the 
United Kingdom for the same year by its parent corporation, the To- 
bacco Co., Ltd. 
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It appears that the Tobacco Co. is a foreign corporation chartered 
under the laws of the State of Delaware but is domesticated in this State. 
It is a subsidiary of the Tobacco Co., Ltd. of London, England.    The 
tax in question was paid by the   Tobacco Co. Ltd. on behalf of the 
 • Tobacco Co. for the reason that under English law the subsidiary is 
considered to be a resident of the United Kingdom since it is controlled by 
a parent company which is a resident there. The Tobacco Co. reim- 
bursed the Tobacco Co., Ltd. for the amount of the tax and contends 
that the amount of such reimbursement should be allowed as a deduction. 

The Department of Revenue refused to allow the deduction in 1942 for 
the  reasons   (1)   that  the   English  tax  was   actually  levied   against  the 
 ■ Tobacco Co., Ltd. instead of the subsidiary, and (2) that the tax is an 
excess profits tax and therefore is one based upon net income which is ex- 
pressly declared to be not deductible in Section 322, subsection 4, of the 
Revenue Act. 

On August 20, 1945, counsel for the  Tobacco Co. submitted to the 
department a favorable ruling on the allowance of the deduction rendered 
by the Collector of Internal Revenue in a letter dated July 3, 1945, and 
requested that the department consider the matter further. An examina- 
tion of this ruling discloses that the Federal Government has held that the 
amount claimed is deductible, not as a tax, but as an ordinary and necessary ' 
business expense.   This ruling arising by reason of the fact that the  
Tobacco Co. Ltd. has a power of recovery from the  Tobacco Co., for 
taxes paid to the United Kingdom on behalf of the latter company. In jus- 
tifying the deduction, the Collector makes the following statement in his 
letter referred to above: 

"Any charge, whether for reimbursement of taxes paid by another 
as in the present case, if such charge is a legitimate business expense, as 
in the present case (in view of the power of recovery), would be treated 
as a deductible expense under Section 23(a) and the accrual would be 
effective at the date when the charge is made by the creditor." 

It is my opinion that the Collector is correct in allowing the deduction 
under the Federal Income Tax Statute since, as he points out, the English 
tax in this case would have been deductible under the statute if it had in 
fact been levied against and paid by the   Tobacco Co.    However, 
under Section 233 (4) of the North Carolina Revenue Act the tax paid to the 
United Kingdom would not have been deductible by the  Tobacco Ca 
even though it had been imposed directly against it, since as pointed out 
above, the section specifically provides that income taxes, or taxes which are 
in fact based on net income, shall not be deductible. Thus, if the amount is 
non-deductible as a tax under Section 322(4), it follows that it cannot be 
deducted as an ordinary and necessary business expense under Section 
322(1) of the Revenue Act.    To hold otherwise would, in my opinion, defeat 
the purpose of Section 322(4).   Even though the amount paid to the  
Tobacco Co. Ltd. by its subsidiary be reflected on the books of the latter 
as an operating expense, it actually represents the tax that has been assessed 
and paid, and the question of its deduction must be governed by Section 
322(4). 

I conclude, therefore, that such deduction is not authorized under ttie 
State Income Tax Law. 
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INCOME TAXES;   MEANING OF "INTERNAL REVENUE AGENTS REPORT OR 

SUPPLEMENTAL REPORT" IN SECTION 334 

10 September, 1945 

You state that you have denied a refund of taxes paid for the year ended 
Novmber 30, 1941, to the Cliff side Mills for the reasons (1) that the claim 
for refund was not filed within three years of the date of payment, and 
(2) that the taxpayer failed to notify you within thirty days of receipt of 
a supplemental revenue agent's report reflecting a change in net income 
ma'^e by the Federal Government. 

'^^'y C^iffside Mills contends that the refund should be made since, 
although it did not notify you within thirty days of receipt of revenue agents 
supplemental report it did notify you within thirty days after such report 
was approved by the office of the Commissioner of Internal Revenue in Wash- 
ington. Stated in other words, it is the taxpayer's contention that when a 
taxnayer's reported net income is changed or corrected by the Federal 
Gc^ernment and such taxpayer protests the findings of a local agent in 
charge, notice to the Commissioner of Revenue as required in Section 334 
of the Income Tax Article, may be delayed until the local agent's report is 
approved or disapproved by the final authority of the Bureau of Internal 
Revenue in Washington. 

The State Department of Revenue has construed Section 334 as requiring 
taxpayer to notify the Commissioner of such change in net income within 
thirty days after receiving the report of the local agent in charge, whether 
or not such report has been finally determined to be correct by the final 
authority. 

The pertinent portion of Section 334 is as follows: "If the amount of the 
net income of any year of any taxpayer under this article, as returned to 
the United States Treasury Department, is changed and corrected by the 
Commissioner of Internal Revenue or other ofliicer of the United States of 
competent authority, such taxpayer, within thirty days after receipt of 
Internal Revenue Agent's report or supplemental report reflecting the cor- 
rect net income, shall make return under oath or affirmation to the Com- 
missioner of Revenue of such corrected net income." 

The express wording of the above quoted section seems to strongly support 
the position taken by the Commissioner of Revenue. The phrase "Internal 
Revenue Agent's report or supplemental report reflecting the correct net 
income," in my opinion, clearly has reference to the report prepared by a 
local agent in charge, a copy of which is submitted to a taxpayer upon the 
completion of the original examination of a taxpayer's return. Had the 
statute been intended to refer to any other report of final assessment or re- 
assessment, handed down by the Bureau in Washington upon protest of the 
local agent's report by the taxpayer, it would surely have been written to 
indicate this. The original report prepared by a local Federal Agent in 
charge is designated by the Bureau to be a "revenue agent's report," and, 
in transmitting a copy to the taxpayer, it is so called in the letter of trans- 
mittal. 

Thus, it is my conclusion that the Commissioner of Revenue is correct in 
denying the refund in this case since the notification prescribed by Section 
334 was not made within the thirty day period. 
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INCOME TAXES;   DEDUCTION OF PREMIUM PAID BY CORPORATION 

FOR ITS OWN BONDS 

21   September,   1945 

You have requested my opinion as to deductibility of an alleged loss 
resulting from the cash purchase and retirement by a corporation of its own 
bonds at a premium. It appears that W. S. Clark & Sons, Inc., of Tarboro, 
N. C, claimed an income tax deduction on account of a reported or alleged 
loss resulting from the fact that the corporation during the 1942 and 1943 
taxable years called, paid and cancelled, at a premium of \%, registered 
debenture bonds previously issued by the same corporation. The amount of 
the claimed deduction is equivalent to the 1% premium which was paid by 
the corporation in purchasing and retiring the bonds. 

Your request calls directly into issue the correctness of a ruling given by 
the former Attorney General, A. A. F. Seawell, on January 26, 1937, in the 
case of Liggett and Myers Tobacco Company, to the effect that, when a 
corporation pui'chases its own bonds upon an open market at a premium 
and retires them (instead of reselling them), no deductible loss has been 
occasioned by the fact that a premium above face was paid. This ruling is 
further to the effect that no deductible loss arises even in the absence of 
retirement, if the bonds are not yet resold. Apparently, the ruling is also 
to the effect that a deductible loss "might" arise only where the corporation 
buys its bonds on the open market and resells them, and that no loss can 
arise unless and until a resale at less than purchase price. 

The corporation in the instant case disagrees with the above ruling and 
contends that it violates Section 318 of our Revenue Act, which, inter alia, 
provides that if the taxpayer's accounting method does not clearly reflect 
his income "the computation of net income shall be made in accordance with 
such method as in the opinion of the Commissioner does clearly reflect the 
income, but shall follow as nearly as practicable the Federal practice, unless 
contrary to the context and intent of this article." The taxpayer contends 
that this section compels the Commissioner to follow the Federal rule with 
respect to what deductions are allowable, and he cites Section 29.22 (a) 17 
of Federal Income Tax Regulations 94 which provides as follows: 

"Sale and Purchase by Corporation of its Bonds. (1) (a) If bonds 
are issued by a corporation at their face value, the corporation realizes 
no gain or loss, (b) If the corporation purchases any of such bonds 
at a price in excess of the issuing price or face value, the excess of the 
purchase price over the issuing price or face value is a deductible 
expense for the taxable year, (c) If, however, the corporation pur- 
chases any of such bonds at a price less than the issuing price or face 
value, the excess of the issuing price or face value over the purchase 
price is gain or income for the taxable year." 

I cannot agree that Section 318 of our Revenue Act compels us to allow 
deductions authorized by Federal regulations. Section 318 refers only to 
a "method of accounting" designed to reflect clearly the taxpayer's income. 
It deals only with procedural or administrative, as distinguished from sub- 
stantive, matters. A directive to accept a method of bookkeeping or account- 
ing does not carry with it any change or adoption of substantive rules of 
income tax law.   I am of the opinion that Section 318 has no effect to deter- 
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mine what deductions are allowable as a matter of substantive right, and 
that its only purpose is to provide the use of accounting methods which 
clearly reflect net income as determined under other applicable provisions 
of the Revenue Act. I am further of the opinion that the allowability of 
losses as deductions are determinable under the provisions of Section 322 
without resort to Section 318. I, therefore, conclude that Section 318 is 
ineffectual to compel the Commissioner to accept Section 29.22 (a) 17 of 
the Federal Income Tax Regulation 94 as a correct statement of the law 
under our Revenue Act. 

For the reasons set out above I conclude that the premiums paid by the 
taxpayer in this case in the purchase and retirement of its own bonds are 
not deductible. 

INCOME TAX;   OPA PENALTY AS BUSINESS DEDUCTION 

24 September, 1945 

You have referred to me a letter from Standard Chair Company of 
Thomasville, N. C, taxpayer, who claims a deduction consisting of a pay- 
ment made to the Treasurer of the United States under Section 205(e) of 
the Emergency Price Control Act of 1942, as amended. It appears that the 
payment represented a compromise with OPA enforcement attorneys of 
claims asserted on account of overcharges made by the taxpayer in the 
course of trade or business. The amount paid was $13,742.70, representing 
double the amount of overcharges. The full statutory penalty would have 
been three time the amount of overcharges. 

I am of the opinion that the above-mentioned payment is not deductible 
as an ordinary and necessary business expense under the Revenue Act. 
Such payment is in the nature of a penalty for a violation of law. The fact 
that the amount of the penalty was fixed by a compromise agreement, rather 
than by the court in an action brought by the Price Administrator under the 
Price Control Act, does not change its character as a penalty. Neither does 
the fact that the taxpayer's violation was innocent alter the result in any 
way, for the penalty is incurred under the Price Control Act irrespective 
of wilfulness or negligence. It is true that the "Chandler Defense" became 
effective July 1, 1944, allowing a defendant to escape partial liability by 
showing due care and other things, but this amendment does not aid tax- 
payer for two reasons: (1) It became effective after taxpayer had in- 
curred the penalty, and (2) it would not affect the character of the penalty 
actually imposed in any event. Thus, under the Price Control Act the 
amount paid to the Treasurer of the United States for OPA violations is a 
penalty, irrespective of the innocent chai-acter of the violations and ir- 
respective of the manner in which the amount is fixed and paid. 

"Fines and penalties paid by a taxpayer to the government on account 
of a crime or statutory violation, and penalties paid or incurred by a 
taxpayer on account of delinquent taxes have been held not deductible, 
in computing his income tax, as ordinary and necessary business 
expenses." 27 Am. Jur., Income Taxes, Section 98. 

In Cointnissioner of Internal Revenue v. Longhorn Portland Cement 
Company, the U. S. Circuit Court of Appeals, Fifth Circuit, on March 27, 
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1945, held that statutory penalties were not deductible even though the 
taxpayer denied his guilt and made a compromise settlement only to avoid 
expensive litigation. 

The reason for this rule is that the penalty is a punishment inflicted by the 
government for acts violative of fixed public policy, and to permit the 
violator to gain a tax advantage through deducting his penalty would 
frustrate the public policy. When a penalty is paid, the violation, in effect, 
is admited, and the result is the same as it would be in the event the penalty 
were imposed by the court. 

This view is supported by the Federal authorities. The Internal Revenue 
Office has expressly ruled that payments made to the government by reason 
of overcharge giving rise to a cause of action under Section 205(e) of the 
Emergency Price Control Act of 1942 in favor of the Price Administrator, 
are not deductible (P-H, Sec. 11,086-D). I see no reason why this rule is 
not equally applicable under our Revenue Act. 

For the reasons set out above I conclude that OPA penalties for over- 
charges, when paid to the government, are not deductible. I expressly 
refrain from ruling on OPA penalties collected by a consumer. 

T am unable to understand taxpayer's statement that, "The Internal 
Revenue Agent allowed a deduction of $88.05 for overcharges on sales made 
prior to 1942," There could have been no "overcharges" prior to 1942. It 
was in January, 1942 that the Price Control Act was passed. If taxpayer 
refunded or paid on sales made prior to 1942, he must have done so volun- 
tarily, and it may have been on this basis that Internal Revenue allowed 
the $88.05 deduction. 

INCOME TAXES;    DEDUCTION OF PREMIUM PAID BY 

CORPORATION FOR ITS OWN BONDS 

5 October,  1945 

This is in reference to your letter of August 29, 1945, in which you request 
my opinion on the deductibility of an alleged loss arising out of the fact 
that Carolina Power and Light Company of Raleigh, North Carolina, pur- 
chased and retired some of their own bonds at a premium. It appears that 
this case may be different from others on which this office has given un- 
favorable rulings to the taxpayers in that the purchase and retirement of the 
bonds were made by the corporation pursuant to a legal obligation which 
arose simultaneously with the issuance of the bonds and which was part and 
parcel of the entire transaction from the beginning. It appears that the 
bonds were issued upon the written agreement and condition that a certain 
number, amount or percentage thereof should be retired for cash at a stated 
premium each year, the identity of the retirable bonds to be determined each 
year by lot. The point is made that the payment of the premium is thus a 
legal obligation having the same dignity as interest because it arose at the 
same time and in the sam.e manner and, as a practical matter, represents 
interest payable in advance to the holder of the retired bond in lieu of the 
interest which would accrue if the bond were permitted to mature. 

This office has heretofore ruled that a corporation which voluntarily pur- 
chases and retires its own bonds at a premium does not sustain a deductible 
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loss. However, it should be observed that such ruling referred to a case 
in which the purchase and retirement of the bonds at a premium was 
voluntary on the part of the corporation. It appeared to the Attorney 
General at that time that if a corporation voluntarily paid a premium, it was 
unlikely that any real loss would occur. The fact that the corporation volun- 
tarily paid the premium is an indication that the purchase is to the ultimate 
advantage of the corporation. 

In my opinion the same considerations do not hold in a case where the 
corporation is required either by law or by contractual obligation to pur- 
chase and retire its own bonds at a premium. In such case there is no basis 
for a presumption that the purchase at a premium will result in an ultimate 
gain or other advantage flowing directly from such purchase. In the case 
at hand it appears that the taxpayer is under a legal contractual obligation 
to purchase its bonds at a premium, and that said obligation is co-existent 
with the issuance of the bonds themselves. It, therefore, appears that the 
legal duty to purchase these bonds is as binding as the duty to pay the same 
or to pay interest on the same. 

Under these circumstances, I am of the opinion that the previous ruling 
of this office in inapplicable, and that the premium paid by the taxpayer, 
under the circumstances related in this letter, represents a deductible loss 
in the taxable year during which it was sustained. 

FRANCHISE TAXES;    FOREIGN CORPORATION DOING BUSINESS 

THROUGH UNINCORPORATED SUBSIDIARY 

17 October, 1945 

This is in reference to certain correspondence regarding North Georgia 
Lumber Company, Inc. 

North Georgia Lumber Company, Inc. is a Georgia corporation. It does 
not do any business in this state under its corporate name. However, it 
does wholly own the Georgia Pipe Company, which is not a corporation, but 
which is an unincorporated business set up and owned by the Georgia 
corporation. The Georgia Pipe Company is a small concern which processes 
and cuts smoking pipe blocks which it supplies to "Briarhouse," another 
unincorporated company located in Brooklyn, New York, and also wholly 
owned by North Georgia Lumber Company, Inc., the Georgia corporation. 

The North Georgia Lumber Company, Inc., contends that it does not do 
business in the State of North Carolina; and, therefore, is not subject to the 
franchise tax. It contends that the Georgia Pipe Company, although owned 
by a corporation, is not a corporation itself, and carries on its business as a 
separate firm. 

In support of its contention, the North Georgia Lumber Company, Inc. 
cites a letter purported to have been written by the Hon. Thad Eure, Secre- 
tary of State, on July 24, 1945, which is alleged to contain the following 
language: 

"The law of this State does not require the filing with the Secretary 
of State of date by an unincorporated foreign company which is en- 
gaged in business in North Carolina, nor does our statute require a 
foreign corporation to file with the Secretary of State any corporation 
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data by reason of the operation in North Carolina of such unincorpo- 
rated subsidiary." 

I am not able to say in what connection the aforesaid statement was made 
by the Secretary of State, or under what circumstances he expressed his 
opinion. However, I am sure that it was not his intention to exempt a 
corporation from the statutory requirements simply because the corporation 
saw fit to carry on its business in this state under some name other than the 
name of the corporation. Under the facts as set out above it is my opinion 
that the North Georgia Lumber Company, Inc. is doing business within the 
State of North Carolina, and is subject to all of the burdens entailed thereby. 
It is of no consequence that such business is carried on under another name. 
The Georgia Pipe Company is not a legal entity; neither is it owned by 
individuals. Inasmuch as it is owned and operated by a corporation, the 
business performed by it is essentially that of the corporation. 

For the reasons stated herein, I advise that the North Georgia Lumber 
Company, Inc. is subject to the franchise tax imposed by the Revenue Act. 

I am sending a copy of this letter to the Secretary of State in order that 
he may be advised of our position in the matter. 

SALES TAX;    LENSES AND FRAMES NOT "MEDICAL SUPPLIES" 

WiTHm THE MEANING OF SECTION 406 (k) 

30 October, 1945 

You request that I give you my opinion upon the question whether lenses 
and frames which are to be made into glasses for the eyes are "medical 
supplies" within the meaning of section 406 (k) of the Revenue Act of 1939, 
as amended; and are, therefore, exempt from the 3% retail sales tax when 
sold to physicians. 

Section 406, subsection (k), exempts from the 39c sales tax "sales of . . . 
medical supplies to physicians or hospitals or by physicians and hospitals to 
patients in connection with medical treatments." 

Section 406, subsection (r), of the Revenue Act exempts from the 3% 
sales tax "sales of crutches and sales of artificial limbs, artificial eyes, 
artificial hearing devices, when the same are designed to be worn on the 
person of the owner or user, and sales of orthopedic appliances." It seems 
to me that artificial hearing devices and certain types of oi'thopedic appli- 
ances might be termed medical supplies to as great an extent as, if not 
greater than, glasses for the eyes. However, the legislature, in specifically 
incorporating such items as exempt in an entirely different sub-section from 
the one relating to medical supplies, has indicated, in my opinion, the intent 
that the term, "medical supplies," as used in sub-section (k), should be 
construed in a strict sense, and as not contemplating any type of appliance 
or visual aid such as eyeglasses. 

Therefore, I conclude that the 3% sales tax must be collected upon the 
sale to physicians of lenses and frames, since such items are neither 
specifically exempt nor intended to fall within the category of "medical 
supplies," as used in section 406 (k). 
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USE TAX;    TAXABILITY OF PHOTOGRAPHIC SUPPLIES SOLD TO 

COMMERCIAL PHOTOGRAPHERS 

30 October, 1945 

You have handed me copy of a letter from Rosenburg, Painter & Navarre, 
Attorneys of Jackson, Michigan, addressed to B. & H. Photo Company, 
Charlotte, North Carolina, under date of October 10, 1945. You received 
this copy from Mr. Victor S. Bryant, Attorney, Durham, North Carolina. 
The letter purports to be an opinion on the applicability of < jr sales tax 
and use tax to a commercial photographer who purchases photographic 
paper, films, chemicals, and other supplies from wholesale or manfacturing 
suppliers located outside the state of North Carolina. These supplies are 
used by the commercial photographer in performing his services in that 
capacity, and are not offered for resale except insofar as such items consti- 
tute an incidental part of the service. 

Mr. Rosenburg, who apparently wrote the aforesaid letter, expressed the 
opinion that B. & H. Photo Company, under the conditions recited above, 
has no liability for sales or use tax under our Revenue Act. He reached 
this conclusion appai-ently on the ground that section 404 under the sales 
tax Article defines a retail merchant as "every person who engages in the 
business of buying or acquiring by consignment or otherwise any articles of 
commerce and selling the same at retail." He points out that this section 
also provides: "The word 'retail' shall mean the sale of any articles of 
commerce in any quantity or quantities for any use or purpose on the part 
of the purchaser other than for resale." He emphasizes the point that our 
sales tax law does not levy a tax on a service. 

It appears to me that Mr. Rosenburg has selected his definitions from the 
wrong section of our Revenue Act. The tax which your department seeks 
to impose is not the sales tax, but the use tax. It is, therefore, necessary 
to look to the use tax Article in order to ascertain whether or not your 
position can be supported. 

Section 802 imposes an excise tax "on the storage, use or consumption in 
this state of tangible personal property purchased from a retailer within or 
without this state on or after July first, one thousand nine hundred and 
forty-one (1941), for storage, use or consumption in this state at the rate of 
three per cent of the sales price of such property, regardless of whether 
said retailer is or is not engaged in business in this state." Said section 
also provides that if sales tax has already been paid, it shall be credited 
against the use tax imposed by this section. 

It seems to be admitted that the commercial photographer sells a service 
rather than a commodity (although, of coui-se, he may also sell some com- 
modities in the form in which he purchased the same). This is the position 
which has been taken by the Department of Revenue from the beginning. Mr. 
Rosenburg emphasizes the same view in his letter. Therefore, it must be 
concluded that the commercial photographer buys his supplies not for resale, 
but for use or consumption. The only remaining question is whether or not 
he has purchased the same from a "retailer" within the meaning of the 
use tax Article. 

Section 801(g) provides that, " 'Retailer' means and includes every person 
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engaged in the business of making sales of tangible personal property. ... 
for storage, use or consumption in this state, ..." We must assume that 
the wholesale or manufacturing suppliers mentioned by Mr, Rosenburg are 
"engaged in the business of making sales of tangible personal property" 
"when they make sales of photographic supplies to commercial photographers 
in this state. 

For these reasons it seems clear to me that the commercial photogx'apher, 
under the conditions named above, is liable for the use tax for the reason 
that he uses in this state tangible personal property which he purchased 
from a "retailer," as defined in section 801. It, therefore, becomes unneces- 
sary to decide whether or not the wholesale or manufacturing suppliers 
from whom the commercial photographer purchases his tangible personal 
property are "retail merchants" or not, for that term describes a person 
who is subject to the sales tax, with which we are now concerned. 

For the reasons stated above I disagree with the opinion expressed by Mr. 
Rosenburg, and conclude that the use of these supplies is subject to the use 
tax. 

LICENSE TAXES; SECTION 154 NON-RESIDENT SHARECROPPER 

HIRING LABORERS TO HARVEST OWN CROP OUT OF STATE 

14 November, 1945 

I have received from Mr. Chas. R. Daniel, Attorney, Weldon, N. C, a 
request for opinion on Section 154 of the Revenue Act, G. S. 105-90. Inas- 
much as it is not within the scope of the Attorney General's functions to 
advise private individuals, I am addressing this opinion to you and sending 
a copy to Mr. Daniel. 

Section 154 provides, in part, as follows: 

"Every person, firm or corporation, either as agent or principal, 
engaged in soliciting, hiring, and/or contracting with laborers, male 
or female, in this State for employment out of the State shall apply for 
and obtain from the Commissioner of Revenue a State license for each 
county for the privilege of engaging in such business, and shall pay 
for such license a tax of five hundred dollars ($500.00) for each county 
in which such business is carried on."    (underscoring added.) 

Mr. Daniel inquires whether or not the tax imposed by this section is 
applicable to a share-cropper of Southampton County, Virginia, who comes 
into Northampton and Halifax Counties, North Carolina, and engages 
laborers for the sole purpose of harvesting his own crop in Southampton 
County, Virginia. 

In my opinion the Virginia share-cropper under these facts would not be 
liable for the tax for the reason that he is not engaging in a "business" 
contemplated by said section. 
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INCOME TAX;DEDUCTIBILITY OF NET INCOME UNDEB SECTION 322 (10) 
WHEN BUSINESS IS IN A CITY, BUT NOT A STATE, LEVYING INCOME TAX 

19 November, 1945 

You inquire whether a resident of this state may, in filing his 1944 income 
tax return, deduct net income received from a partenership located in 
Philadelphia. The State of Pennsylvania does not impose an income tax, 
but the City of Philadelphia imposes a tax on net incomes at the rate of 1% 
per cent. This city tax is imposed under authority of an Act of the Pennsyl- 
vania State Legislature passed on August 15, 1932, w^hich gives certain 
cities the power to enact ordinances imposing taxes "on persons, trans- 
actions, occupations, privileges, subjects and personal property" within the 
city limits, except such as are, or will become, subject to a state tax or license 
fee. 

Section 322, subsection 10, of the Revenue Act of 1939, as amended through 
the year 1943, contained the following provision: 

"Resident individuals and domestic corporations having an estab- 
lished business in another State, or investment in property in another 
State, may deduct the net income from such business or investment if 
such business or investment is in a State that levies a tax upon such 
net income." 

It is my opinion that the net income taxed by the City of Philadelphia 
may not be deducted. The partnership is not in a state that levies a tax upon 
net income; and the statute makes no provision for deducting net income 
when the same arises from an established business located in a city impos- 
ing a tax upon net income. 

TIDEVS^ATER POWER COMPANY; INCOME TAXES; DEDUCTIONS: (1) RETIREMENT 

OF OWN BONDS AT A PREMIUM UNDER ORDER OF SECURITIES AND EX- 

CHANGE COMMISSION, (2) REIMBURSEMENT OF BONDHOLDER'S TAX, 

(3)   EXPENSE OF VALUATION REPORTS REQUIRED BY 

UTILITIES COMMISSION 

30 November, 1945 

You have requested me to review the brief filed by Mr. Louis J. Poisson, 
Attorney for Tidewater Power Company, and give you my opinion upon 
the matters therein contained. Mr. Poisson contends that you were in error 
when you disallowed certain deductions claimed by taxpayer on its returns 
for several named years. I shall consider these claimed deductions in the 
order in which they are discussed in the taxpayer's brief. However, I deem 
unnecessary the repetition of the detailed facts, for it appears sufficient for 
the purposes at hand to state the facts generally rather than specifically. 
The specific facts are fully set out in taxpayer's brief, and refei-ence may 
be made thereto, if necessary. 

/ 
You have tentatively disallowed as a deduction a loss claimed to have been 

sustained by the taxpayer corporation in the purchase and retirement of its 



132 BIENNIAL REPORT OF THE ATTORNEY GENERAL [VOL. 

own bonds at a premium. The taxpayer is a public utility. At the time per- 
tinent to the present inquiry, taxpayer was a subsidiary of General Gas and 
Electric Corporation, a holding company, and was subject to the regulatory 
powers of the Securities and Exchange Commission, hereinafter referred to 
as SEC. Under the Holding Company Act the SEC ordered taxpayer to 
make various changes in its corporate and financial structure. In com- 
pliance with this order taxpayer, among other things, retired its first 
mortgage 5% bonds, 1979. The mortgage provisions required various 
premiums on retirement prior to certain dates, and these premiums were 
duly paid in compliance with these provisions. 

It is true that this ofiice has repeatedly ruled that where a corporation 
voluntai'ily purchases its own bonds on the open market at a premium, no 
deductible loss is sustained thereby. However, this ofiice has recently ex- 
pressed the opinion that this rule is inapplicable where the corporation 
purchases and retires its bonds at a premium as a result of a contractual 
obligation co-existent with the issuance of the bond. 

I am of the opinion that the prior ruling of this office is equally inapplic- 
able in a case where the corporation is required to purchase its bonds at a 
premium as a result of a valid order of a body of competent jurisdiction. In 
such case the payment of the premium is no less involuntary than it is when 
made as a result of contractual obligation; and, unless the purchase at a 
premium is voluntary on the part of the corporation, there is no reason for 
the presumption that the corporation suffers no loss by the transaction. 

Inasmuch as taxpayer was compelled to purchase its bonds at a premium 
in order to comply with lawful orders of SEC, I advise that the premium 
paid represents a deductible loss in the taxable year in which sustained. 

It should be observed that under Federal law such premiums are made 
deductible by regulation without regard to the voluntary character of the 
purchase. See Annotation, S7 L. ed. SOI; Annotation, 112 A.L.R. 20S; 27 
Ayn. Jur., Income Taxes, sections 44 and 107. 

7/ 

You have tentatively disallowed as a deduction amounts paid by taxpayer 
to reimburse bondholders in certain States for bondholder's tax paid by them 
on the taxpayer's bonds. It appears that this tax is levied on the bond- 
holder only in certain States. In order to level off the cost of the bonds in 
all States, taxpayer agreed, through the medium of a "tax-free covenant" 
in the bond indenture, that it would reimburse the amount of the tax in 
those States where the same was levied. It appears that it was desirable, 
if not necessary, that the bonds bring a uniform net return in all States, 
and to achieve this end the taxpayer had the alternative of either reimburs- 
ing the amount of the tax in those States or paying a higher rate of interest 
in those States. The taxpayer elected the former method because it per- 
mitted uniformity in interest rates among the various States and because 
"tax-free covenants" were a customary way of providing an attractive 
bond issue. 

It seems clear that the deduction claimed cannot be allowed as the pay- 
ment of a tax, for two reasons: (1) Tax payer did not actually pay the 
tax, but simply reimbursed other persons in amounts equivalent to taxes 
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paid by them, and (2) the bondholder's tax was not assessed against this 
taxpayer, but against the bondholder. The mere fact that a person pays 
taxes does not entitle him to a deduction at all events. He may not volun- 
tarily assume another person's taxes and thereby entitle himself to a deduc- 
tion. There must be a legal obligation on the person claiming the deduction 
to pay the taxes, and this does not mean a contractual obligation voluntarily 
assumed. See 29 Am. Jur., Income Taxes, section 109 and footnotes, together 
with additional material in pocket parts and annotations there cited. 

On the other hand, I am of the opinion that the amounts so disbursed by 
the taxpayer represent a deductible loss. Inasmuch as the bondholder's tax 
for which reimbursement is made is an annual matter, it makes little 
difference in effect whether the loss be described as a capital loss or a 
current business expense, for in either case the entire amount would be 
deductible in the income tax year in which paid. 

My conclusion that this disbursement would constitute a deductible loss 
rests principally upon an analogy with those situations in which corporations 
are deemed to have sustained a deductible loss whenever they issue their 
bonds. In those cases it is said that the corporation has sustained a 
capital loss which must be amortized over the life of the bond, and the reason 
lies in the fact that discount and commissions represent a part of the cost 
of borrowing capital. Anyio., 112 A.L.R. 191; 27 Am. Jur., Income Taxes, 
section 106; Helvering v. Union Pacific R.R. Co., 293 U. S. 282, 79 L. ed. 
363 (1934). 

I can see no essential difference between discounts and commissions and 
the tax-free covenant. In each case the money paid or remitted represents 
the cost of borrowing capital. All, therefore, represent capital losses; but, 
as stated above, the obligation under the tax-free covenant arises annually, 
and it is, therefore, immaterial whether it be treated as a capital loss or as 
an expense, no amortization being necessary as in the case of discounts and 
commissions. 

Therefore, I am of the opinion that the taxpayer's contention that these 
items are deductible should be sustained. In this view of the matter it is 
immaterial that the items are neither taxes nor interest. 

/// 
You have tentatively disallowed taxpayer's claim for "amortization 

deductions of valuation expense." It appears that in 1934 the North 
Carolina Utilities Commission ordered taxpayer to prepare valuation 
reports and inventories which taxpayer did, at a cost of approximately 
$42,000.00; and that thereafter the Commission authorized taxpayer to 
amortize this cost over a period of ten years. This the taxpayer has done, 
and it is the annual amoi'tized cost which taxpayer now claims as a deduc- 
tion. 

I am of the opinion that the cost of preparing these reports and inven- 
tories represents a capital loss or expenditure. The only question relates 
to the reasonableness of the period of amortization. If you find that the 
ten-year period fixed by the Commission is a reasonable allocation of this 
loss, it is my opinion that the annual amortized portion thereof on that basis 
should be allowed as a deduction. 
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BEVERAGE CONTROL ACT ;   REFUND OF MALT BEVERAGE TAX PAID FOR 

CROWNS OR LIDS LOST IN TRANSIT 

30 November, 1945 

You inquire whether the Commissioner of Revenue is authorized to refund 
the malt beverage tax paid by breweries or bottlers for bottle crowns or lids 
which are lost in transit by common carrier between the place of manufac- 
ture and the brewery or bottler's. 

Under regulations promulgated by the Commissioner, breweries or bottlers 
remit to the Department the tax on malt beverages to be sold by them, 
which tax is to be evidenced by crowns or lids to be affixed to the bottles or 
containers holding the malt beverage. Upon receipt of the tax, the Depart- 
ment sends a release or order to an authorized crown manufacturer which, 
in turn, manufactures the tax-paid crowns or lids and sends them to the 
brewery or bottler. 

The tax on malt beverages, which is evidenced by crowns or lids, is levied 
upon the sale of such beverages. The statute requires that the tax-paid 
crowns or lids be affixed by each wholesaler or distributor prior to the 
delivery of any container thereof to any retailer or other person. 

Section 517, subsection (e), provides that "crowns and lids shall be sold 
by the Commissioner of Revenue at a discount of two per cent (2%) as sole 
compensation for North Carolina crown and lid losses sustained in the 
process of production of malt beverages. No compensation or refund shall 
be made for tax-paid malt beverages given as free goods, or advertising, 
and losses, sustained by spoilage and breakage incident to the sale and 
distribution of malt beverages." 

It is my opinion that the 2% discount provided for in this section was 
intended as the sole compensation allowable for losses of crowns or lids. 
Delivery of the crowns or lids to a common carrier constitutes, in contem- 
plation of law, delivery to the person to whom they are destined. Thus, from 
the moment of delivery to the common carrier the bottler has legal possession 
or control of the crowns or lids, and any loss of the same must be considered 
a loss in his hands or the hands of his agent. Inasmuch as the State has 
divested itself of possession and control upon delivery to common carrier, 
the loss cannot be said to be that of the State. 

For the reasons set forth, I am of the opinion that you are not authorized 
to make a refund of taxes on account of loss of crowns or lids in transit 
per common carrier. 

While I do not presume to determine the liability of the common carrier 
under the facts in this case, it would seem that taxpayer's remedy, if any, 
would be only against the common carrier. 

BEVERAGE CONTROL ACT; NO REFUND FOR CROWNS ON UNDERSIZE BOTTLE 

22 January, 1946 

You have requested my opinion on the following matter. 
It appears that the manufactux-er of beer through inadvertence attached 

to bottles certain crowns of a denomination intended for larger bottles. 
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The crowns, having been used, were of no further value except on the bottles 
on which they had been placed. The manufacturer now requests a refund 
equivalent to the difference between the value of the crowns actually placed 
on the bottles and the value of crowns of the denomination appropriate for 
bottles of that size. 

It is my opinion that the manufacturer in this case has sustained a crown 
loss in the process of production within the meaning of Section 517(e) of 
the Revenue Act. Under the provisions of that section 2% discount at 
which crowns are sold is the sole compensation for crown or lid losses 
sustained in the process of production. 

Therefore, I am of the opinion that request for refund on these facts must 
be denied. 

INCOME TAXES;   THREE-YEAR STATUTE OF LIMITATIONS ON ASSESSMENTS 

NOT AVAILABLE AFTER NOTICE OF FEDERAL ADJUSTMENTS 

7 December, 1945 

You have referred to me a written protest with reference to a proposed 
additional income tax assessment against the Garrou Knitting Mills, and 
you request that I give you my opinion upon the question involved. 

It appears that the Federal government assessed additional income tax 
against the taxpayer for the year 1940. The Commissioner was notified of 
the Federal adjustment after more than three years had elapsed from the 
time that the taxpayer filed its 1940 return. After notification by the 
Federal agent, the Commissioner examined the 1940 return, and assessed 
additional tax on August 10, 1945. 

The taxpayer contends that since more than three years had elapsed from 
the time the return was filed until the assessment was made, the Com- 
missioner is barred by the three-year statute of limitations from making the 
additional assessment. In support of this contention, the taxpayer relies 
on the decision in Maxxvell v. Hinsdale, 207 N. C. 37. 

It has been the view of this office for many years that, under the provisions 
of Sections 334 and 335 of the Revenue Act, the State may adjust a tax- 
payer's return when it learns of a Federal adjustment even after three 
years from the filing of the original return, the only limitation being that 
if the taxpayer voluntarily reports the adjustment, the State must make 
its adjustment within three years from the time when the taxpayer's report 
of adjustment was due. 

I have read the decision in Maxwell v. Hinsdale, but, in my opinion, it does 
not support taxpayer's position. In this case, a refund of taxes overpaid 
was denied for the reason that the taxpayer failed to apply for refund 
within the required statutory period. There was a Federal readjustment, 
but the Court held that the taxpayer was not saved by the provisions of 
Section 334, since it did not notify the Commissioner of the Federal redeter- 
mination within the thirty-day period, as required by the statute. I can 
see no analogy between the facts in this case and the ones under considera- 
tion in connection with the Garrou Knitting Mills assessment. Nor do I find 
any language in the aforementioned decision which would indicate that the 
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Commissioner of Revenue is barred from making an assessment at any time 
after notice of a Federal readjustment. 

Therefore, it is my conclusion that the Commissioner was authorized to 
make the assessment complained of in the protest referred to me. 

INTOXICATING LIQUORS; BEER; NON-TAXPAID BEER SHIPPED INTO THIS STATE 

11 December, 1945 
You inform me that one of your deputies has discovered 400 cases of beer 

in Davidson County to which the crowns or lids required by G. S. 18-81 have 
not been affixed. This beer was shipped by truck from New York City to an 
individual in Davidson County. The beer is now stored in the home of this 
individual. You intend to indict this individual for the possession of non- 
tax-paid beer, and you inquire what disposition should be made of the beer. 
The same question arises as to 64 Vs cases of non-taxpaid beer which has 
been discovered in a place of business in the same county. 

I am of the opinion that you should charge the defendants with the unlaw- 
ful possession of non-taxpaid beer for the purpose of sale under G. S. 18-32, 
and with the unlawful possession of non-taxpaid beer under subsection (i) 
of G. S. 18-81. If the defendants are convicted of the count charging a viola- 
tion of G. S. 18-32 (the possession of more than five gallons of malt liquor 
raises a presumption of a violation of that section), the beer will be dis- 
posed of by the court under G. S. 18-6. It should be noted that G. S. 18-6 pro- 
vides for the confiscation of intoxicating liquor transported or possessed 
illegally. Intoxicating liquor, as used in this section, includes beer. G. S. 18-1. 

Davidson County is a county which has not adopted the provisions of the 
Alcoholic Beverage Control Act. Therefore, the Turlington Act is still iu 
full force and effect therein. STATE v. GRAY, 223 N. C. 120. The only 
modification of the Turlington Act in dry counties, in so far as beer is 
concerned, is found in subsection 3 of G. S. 18-1. There it is provided that 
the Turlington Act shall not make unlawful any acts authorized or permitted 
by Sections 18-63 through 18-92, the Beverage Control Act of 1939. The 
Beverage Control Act of 1939 does not authorize or permit the possession, or 
the possession for the purpose of sale, of beer to which the crowns or lids 
required by G. S. 18-81 have not been affixed. On the contrary, that Act 
specifically forbids the possession of such beer. 

It would seem, therefore, that the possession of this beer in a dry county 
would constitute a violation of the Turlington Act and that, under G. S. 18-6. 
the beer would be subject to disposal by the court. 

I am of the opinion that the State would establish a violation of sub- 
section (i) of G. S. 18-81, upon the showing that the defendants did possess 
the beer and that the crowns required by that section were not affixed to the 
containers. 

INHERITANCE AND INCOME TAXATION; TAXABILITY OF GROWING 

CROPS AND INCOME THEREFROM 
11 December, 1945 

You have requested my opinion as to the taxability of growing crops for 
inheritance tax purposes upon the owner's death and also as to the taxability 
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of income from growing crops collected by the decedent's personal repre- 
sentative. 

In the particular case about which you inquire, a man died intestate on 
June 19, 1944 while in the midst of farming operations. In reporting for 
inheritance tax purposes the administratrix did not list the value of the 
growing cop as an asset of the estate, but did list as deductions outstanding 
debts which had been incurred in farm operations. You have refused to 
accept the inheritance tax return on this basis, and have requested me to 
advise you as to the proper treatment of growing crops for purposes of 
inheritance and income taxation. 

As a matter of common law, it has been held in this State that growing 
crops ifructus indiLStriales), as distinguished from the spontaneous 
products of the earth (fructus naturales), are regarded as personal chat- 
tels, and upon death of the owner go to his executor and not to his heir. 
Brittain v. McKay, 23 N. C. 265; Flynt v. Conrad, 61 N. C. 190. This 
principle is now declared by statute, G. S. 28-56, which provides, in sub- 
stance, that ungathered crops at the owner's death belong to the personal 
representative as part of the personal assets, and not to widow or heir as 
part of dower or land unless such intent be manifest in the will. 

Inasmuch as ungathered crops are recognized at law as a personal asset 
of the estate, it seems clear that the value thereof is includible in the estate 
for inheritance tax purposes. 

In connection with the value of an ungathered crop two questions arise: 
(1) As of what time is a value placed upon the crop for inheritance tax 
purposes? and (2) In what way is such value determined? 

I know of no express provision of the Revenue Act which specifically sets 
the time as of which an asset must be valued for inheritance tax purposes. 
However, the inheritance tax is laid upon the transfer of property rather 
than upon property itself; and it would seem to follow that a value must be 
determined as of the time the taxable event, i.e., the transfer, occurs, which 
would be at the death of the person from whom the property passes. Thus, 
it has been held that such value is to be determined as of the date of the 
decedent's death, and not as of the date of the distribution of the property. 
Shaw V. Bridgers, 161 N. C. 246; In Re Davis' Estate, 190 N. C. 358; 
Prentice-Hall Inheritance and Transfer Service, Vol. I, Sec. 703, and cases 
cited. 

We come now to the second question, relating to the method of valuing an 
ungathered crop. The answer to this question is somewhat complicated by 
the answer of the first. For instance, if the determination of value could 
be delayed until the crops were gathered and converted into money, a value 
could be ascertained at that time with some degree of mathematical accuracy 
simply by taking the gross receipts from the sale and deducting therefrom 
the expenses incurred since the decedent's death in completing the job of 
cultivating, harvesting and selling; whereas, if value must be determined 
as of the time of decedent's death, some difficulty is experienced in dis- 
covering a reliable and equitable method of determining value. 

Growing crops, as such, have no value. To the contrary they represent 
an expense rather than a profit. They have a value not as growing 
vegetation on the land, but because in the course of nature they will come to 
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fruition and so have a market value, and thus will bring profit from the 
expenses.   15 Am. Jur., Crops, Section 72. 

When the asset of a decedent's estate consists of a claim for money, in 
the form of a note, written contract, oral promise or otherwise, it is said 
that the property to be valued for inheritance or estate tax purposes is 
"the right to receive payment." The value of that "right" depends, of 
course, on the face amount of the claim; but it also depends upon other 
circumstances, especially those pertaining to the likelihood of payment, time 
of payment, interest rate, etc. Similarly, I believe it can be said that when 
the as et consists of an ungathered or growing crop, what must be valued 
for inheritance tax purposes is not the crop as so much vegetation rooted in 
the soil, but the right to bring that crop to fruition and ultimately to 
convert it into money. 

If the thing to be valued is the right to continue a crop and to "convert 
the same into money, it would seem that the problem is somewhat simplified. 
While it is not possible to arrive at a value of arithmetical accuracy, it is 
possible to arrive at a value which has elements of common sense and reason. 
In my opinion the right to bring a crop to fruition and ultimately to convert 
the same into money has a value which depends, among other things, upon 
the probable yield under proper cultivation, the probable value of such 
probable yield at the time when it will probably be placed on the market 
for sale, the probable cost of converting the growing crops into the probable 
yield and ultimately into money (i.e., expense to be incurred after decedent's 
death, not expense already represented in the crop at the decedent's death), 
the probable loss from the elements of nature, the stage to which the crops 
have been advanced at the time of the decedent's death and the amount of 
time which must elapse before any profit can be realized. See Crow v. 
Davidson, 186 Okla. 84, 96 P (2d) 70, 126 ALR 123 (Tort action). 

Surprisingly, an exhaustive research has failed to discover any judicial 
authority upon the proper method of evaluating a growing crop for in- 
heritance tax purposes; and the opinion expressed herein upon that subject 
is the result of an attempt to work an analogy with the tort cases, in which 
the courts from time to time have enunciated rules for ascertaining the value 
of a growing crop in order to determine damages recoverable on account of 
its distruction. The Federal government seems content to let the matter 
rest with a regulation adopting the time-honored rule which pegs the value 
at that amount which would flow from a willing purchaser to a willing 
seller—a true enough test, but one of no practical benefit. 

It seems to me that no absolute rule can be formulated for the evaluation 
of an ungathered crop. Most of the judicial remarks on the subject have 
displayed a tendency on the part of the courts to predict the gross income 
from the crop and the post-death expenses and deduct one from the other. 
See 15 Am. Jur., Crops, Section 72. While this is a good way of predicting 
the value of crops which have matured and have been harvested and are 
ready for sale, it fails to take into account the natural growth of the crop 
and all the contingencies which attend the crop during its cultivation, har- 
vesting and marketing. Thus, while the probable income less expenses is 
certainly an important element, it is not the sole yardstick by which the 
value of the growing crop is measured; and, for inheritance tax purposes, 
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such a yardstick would not appear to be adequate for the evaluation of the 
"right" to bring the crop to fruition, and to receive whatever profit that 
may be derived out of the transaction. 

Therefore, I am of the opinion that this "right" should be valued, for 
inheritance tax purposes, at whatever it may be worth at the time of the 
decedent's death, much in the same way a value would be placed on a doubt- 
ful monetary claim in favor of the estate. For such things there is no 
absolute value. Neither is there any absolute yardstick by which such value 
can be measured. But it seems to me that the difficulties here are not very 
different in principle from those inherent in any attempt to evaluate 
property or rights. In the final analysis an evaluation is nothing more than 
the net result of an appraisal of all the pertinent elements present; and 
practically all that a rule can do is to enumerate those elements which are 
sufficiently pertinent to be appraised. While I have suggested some ele- 
ments or factors which occur to me at the moment, it is not my intention to 
imply that my enumeration is exclusive, or even indicative of the relative 
importance of the various elements or factors. These are matters which 
may vary with each case. 

For the reasons set out above, I advise that in my opinion the right to 
take over a gi-owing or ungathered crop upon the owner's death, and to bring 
such crop to fruition, is a personal asset of the decedent's estate, the 
transfer of which by death is taxable under our inheritance tax laws; and, 
further, that the value of such right for inheritance tax purposes is deter- 
minable as of the date of the decedent's death, although in the nature of 
things it is necessary to look into the future in order to appraise such 
elements of value as the probable crop yield, the probable income and the 
probable costs of converting the crop finally into money (but not including 
expense already incurred by decedent prior to death). 

I have not attempted to formulate a rigid rule for determining the value 
of ungathered crops. In my opinion, such a rule, if it reduces the problem 
to one of simple mechanics, could not be true. The determination of values 
should not be circumscribed by too many rules. The problem essentially 
is one of applying common sense to an unknown quantity. While it would 
not be technically correct to report an inheritance tax value simply by taking 
the actual gross income and deducting expenses since death, nevertheless, 
as a practical matter, I can conceive of this method as reaching a fair and 
reasonably accurate inheritance tax value under some circumstances, such 
as where the crops are practically completed at the decedent's death and, 
therefore, time has eliminated contingencies which are apt to upset pre- 
dictions of the ultimate income and expenses. I can also conceive of growing 
crops having, as a practical matter, little or no inheritance tax value, such 
as where the decedent dies immediately after committing his seeds to the 
soil, or where the plants have just begun their growth. 

In view of the inherent difficulties in the problem of valuing growing or 
ungathered crops, it would seem the better policy to allow something more 
than the usual latitude to the executor or administrator who undertakes the 
task. However, this is an administrative matter for your own determination. 

What has been said has nothing to do with that part of Section 7 of the 
Revenue Act (G. S. 105-9) listing "debts of decedent" as a deduction.   The 
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determination of the value of a specific item of property is an entirely 
different question from the ascertainment of the inheritance tax value of 
each distribtitive share. In one case, you are placing a value on a particular 
piece of property. In the other case you are determining a base on which 
the tax is computed. The deduction of the debt does not serve to reduce 
the reportable value of the particular piece of property. The debt is simply 
a deduction which may be taken to arrive at the net taxable distributive 
share. 

It is important to observe that Section 7 lists debts of decedent, not ex- 
penses. Thus, a crop expense incurred but not paid at death would be a 
debt and, therefore, deductible; but an expense already paid at death would 
not be a debt and, therefore, not deductible. 

We come now to the taxability of the net income, under Schedule D, which 
is finally realized from the matured, harvested and marketed crop. 

It is my opinion, under our Revenue Act, that when a person dies, all of 
his accrued, but uncollected, income immediately becomes personal assets 
of his estate, and that such assets thereafter can never be taxable income. 
Thus, where salary is due but uncollected at death, that uncollected salary 
constitutes simply a claim in favor of the decedent's estate; and when the 
decedent's executor or administrator collects such claim, he is collecting, 
not income, but a part of the corpus of the estate. It is not income to the 
decedent (if on a cash basis), for he did not receive it; and it is not income 
to the executor or administrator, for it did not accrue to the estate as such. 
The decedent and his estate, for income tax purposes, are distinct and 
separate entities, and what would have been income, if received by the 
decedent before death, cannot be income if received by his estate after his 
death. Where a person reports on a cash basis, death forecloses all further 
income to him; and income to the estate is only that income which accrues 
to the estate after decedent's death. Nichols v. U. S., 64 Ct. CI. 241, 6 AFTR 
6592 (1927). See Prentice-Hall Federal Tax Service, 1945, Section 15,032. 
and cases cited. 

On the other hand, it has been held that where the asset in the hands of 
the estate realizes, in actual money received, an amount in excess of the 
amount which alrealy has been included in the estate for inheritance or 
estate tax purposes, such excess represents taxable income, on the theory 
that the increase in value took place after death and while the asset was in 
the hands of the executor or administrator. See Prentice-Hall Federal Tax 
Service, 1945, Section 15,032, and cases cited. 

In my opinion the above principle is as applicable to a crop as it is to 
any other personal asset belonging to an estate. Accordingly, I am of the 
opinion that where a growing crop, or the "right to bring a growing crop 
to fruition," has been valued for inheritance tax purposes, and thereafter 
the gross sum realized from the sale of the matured crop, less the total 
after-death cost of cultivating, harvesting and marketing the same, is 
greater than the value placed on the growing crop for inheritance tax 
purposes, the excess so realized constitutes taxable income to the executor or 
administrator for the reason that the personal asset in the hands of the 
estate has either increased in value or itself has produced income after the 
death  of the  decedent. 



28] BIENNIAL. REPORT  OF THE ATTORNEY GENERAL 141 

I am advised that the opinion I have expressed above is consistent with the 
administrative policy of the Department and that this policy is one of long 
standing. 

It should be emphasized that in ascertaining net income in such case, the 
only expenses deductible are those incurred by the estate after the decedent's 
death. The expenses which the decedent paid prior to his death are simply 
the cost of the personal asset, i.e., the growing crop, which passed to the 
executor or administrator as a part of the decedent's personal estate. The 
credit to the estate on account of this asset comes from the fact that in 
ascertaining net income of the estate, the inheritance tax value of the asset, 
as well as after-death expenses, are deductible from the gross sum realized 
from the crop. This is true because the true "gross" income from the crop is 
only that part of the total receipts which exceeds the inheritance tax value, 
which, for income tax purposes, was the starting point. 

The views expressed in this letter seem to me to be supported both by 
administrative practice and analogy with personal property other than 
crops. Strange to say, a careful search of the judicial authorities has 
failed to reveal any case on the evaluation of crops for inheritance tax pur- 
poses and the subsequent treatment of the income for income tax purposes. 
However, it is believed that the rule announced herein is not only supported 
by administrative practice and by analogy but also is grounded upon reason. 

It may be appropriate to mention here that by an amendment in 1942 to 
the Internal Revenue Code the Federal government imposes an income tax 
upon sums received after the decedent's death if such sums would have been 
income if they had been received by the decedent. In such case the person 
who receives the sums after the decedent's death places himself in the 
decedent's shoes for this purpose and treats the sums as if he were the 
decedent. 

INCOME AND INTANGIBLES TAXES; TAXABLE PROPORTION OF DIVIDENDS AND 

SHARES MEASURED BY CORPORATION'S NET INCOME FOR PRECEDING 

YEAR TAXABLE OTHER THAN IN THIS STATE 

[SECTIONS 311V2, 322(5), 705] 

14 December, 1945 

You have presented to me problems which entail an interpretation of 
Sections 811%, 322 (5) and 705 of the Revenue Act. These problems 
relate to the taxability of income and intangibles where a corporation has 
net taxable gains and/or losses inside and/or outside this State. In certain 
fact situations, hereinafter enumerated, the question arises as to what 
proportion, if any, of the shares of stock of a corporation is subject to 
the intangibles tax under Section 705, and as to what proportion, if any, of 
the cash dividends of a corporation is subject to income taxation under 
Section 311%  or is deductible under Section 322(5). 

But first, it is necessary to dispose of a preliminary question. 
Sections 311% and 322(5) purport to fix the proportion of income from 

dividends taxable by this State; and Section 705 purports to fix the propor- 
tion of the fair market value of corporate shares subject to our intangibles 
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tax. Generally the proportion is measured by the ratio of taxable income 
in this State to the taxable income in other States, an additional factor in 
the determination of the intangibles tax under Section 705 being whether or 
not the corporation pays this State franchise tax on 100% of its capital 
stock, surplus and undivided profits, or on all its gross receipts. 

The general purpose of these sections seems to be to avoid an additional 
tax on dividends and shares in those cases where the corporation's income 
has been already taxed by this State; and it would seem that these statutes 
should be interpreted in the light of this general purpose. There is nothing 
very mysterious about this purpose. But the administration of it under the 
language of the statute is complicated by an apparent requirement to the 
effect that, prior to determining the taxability of dividends and shares of 
stock, it is necessary to determine the corporate income, if any, for the 
very same year—a practical impossibility because of the fact that the 
corporate income is not determinable until the close of the present year (if 
on a calendar year basis) and, as a matter of practice, is not actually 
determined until the income tax returns are filed later. In brief, the statute 
at first reading seems to base taxability of dividends and shares upon in- 
formation which is not known or obtainable until long after the tax is 
required to be returned and paid. 

I cannot believe that such a result was intended. Moreover, I am of the 
opinion that the statutory language is susceptible of an interpretation which 
will have the effect of basing the taxable proportion of dividends and shares, 
not on corporate income earned or loss incurred in the same year for which 
the dividends and shares are taxable, but on coi'porate income earned in the 
preceding yeai*. I base this interpretation upon the theory that the statute 
refers, not to the year in which the corporate income was eai~ned, but to the 
year in which the corporate income is paid or retin-nable. In my opinion 
there is nothing in the statutory language which militates against this con- 
clusion. 

Section 311^ provides that the shareholder who receives dividends shall 
pay income tax thereon "equalling the percentage of the corporation's 
income on which it has not paid an income tax to the State of North Carolina 
for the year in which said dividends are received by the taxpayer." Thus, 
the corporation's payment of income tax is referred to in the past tense, 
indicating that the taxpayer who receives dividends bases its taxable pro- 
portion on income tax which the corporation has already paid; and, in the 
nature of things, this payment must have been for taxes on income earned in 
a prior year, for the corporation cannot compute income earned during any 
year until the end of that year. Therefore, it is my opinion that when 
section 311% refers to the corporation's payment of income tax "for the 
year in which said dividends are received," it has the same effect as if it had 
referred to the corporation's return or payment "in the year in which said 
dividends are received," and that the statutory language contemplates the 
year in which the tax is returnable and due rather than the year in which 
the taxable income was earned. 

In similar vein. Section 322(5) provides that "when only part of the in- 
come of any corporation shall have been assessed under this Article... only 
a corresponding part of the dividends received therefrom shall be deducted." 
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Here, too, the language is couched in the past tense. The income could not 
"have been assessed" until a year succeeding that in which it was earned, 
and it seems clear that the statute refers to "this year's assessment on last 
year's income." Moreover, the statute speaks of dividends "i-eceived there- 
from." Certainly no dividends can be received from any income except that 
earned in a year prior to that in which the dividend is declared, for "this 
year's" income is not even determinable "this year," and, conceivably, there 
might be a net loss instead of net income. 

Section 705, relating to intangibles tax on shares of stock, provides that 
"there shall be exempt so much of the fair market value of such shares of 
stock as is represented by the percentage of net income on which tox is paid 
to this State. In my opinion this refers to tax which is paid "this year on 
last year's income," and the same I'easons apply here as set forth above in 
connection with Sections 311% and 322(5). 

My conclusion that Section 705 refers to "last year's income" is not 
disturbed by the presence of the words "when such income is earned" in 
the statute. These words appear in the provision that "With respect to 
corporations which pay to this State a franchise tax on a part of their 
stock as is represented by the percentage of net income on which tax is paid 
capital stock, surplus and undivided profits on part of their gross re- 
ceipts . . . and a tax upon a part of the net income of such corpora- 
tions ... , when such income is earned, there shall be exempt so much of the 
fair market value of such shares of stock as is represented by the percent- 
age of net income on which tax is paid to this State." The clause "when 
such income is earned," as used here, is not restrictive of "there shall be 
exempt," etc., so as to require the exemption to be based on the income 
earned in that particular year. To the contrary, the clause "when such 
income is earned" is restrictive of what precedes it: "with respect to cor- 
porations which pay... a tax upon a part of the net income ... ^vhen such 
net income is earned..." If the statute is read in this way, it will be seen 
that the words "when such income is earned" have the same meaning as the 
words "whenever such income is earned," or the words "if such income is 
earned." These words merely describe a particular kind of corporation, 
i.e., the kind that pays us a tax if it earns income; and the word "when" 
does not tie the exemption to the particular year in which the income was 
earned. In my opinion the words "when such income is earned," have the 
same meaning, and were used for the same purpose, as the words "net 
income, if any" appearing six lines earlier in the same Section. 

For the I'easons set out above I am of the opinion that these statutes 
contemplate the computation of taxable ratio upon the income which is 
returnable during the year in which the taxes on dividends and shares 
accrue. 

It should be observed that in 1945, Section 705 was amended so as to add 
a provision that "In the case of corporations having the same allocation 
ratios for income and franchise taxes paid to this State, the allocation 
percentage reported on the franchise returns due in July of each year and 
received in the yeai-, may be used to determine the portion of the value of 
the shares of stock of such corporations taxable under this Section." In 
view of my conclusion that the taxable ratio of shares and dividends is 
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determined upon income returnable during the year, it would seem that this 
1945 addition is of no administrative value except in those cases where 
the corporation operates on a fiscal year basis calling for the return of 
income later than July, for if the corporation files an income tax return 
prior to July, the necessary information can be obtained from such income 
tax return. However, the 1945 provision apparently does not compel a 
result contrary to the one reached under the interpretation I have placed 
on the statute; and, therefore, its addition to Section 705 seems to be at 
least harmless. 

This disposes of the preliminary question mentioned at the beginning of 
this letter. 

I come now to a consideration of the various fact situations you have 
presented. A question arises under each fact situation as to the method 
of determining the taxable ratio of dividends and shares. As stated at the 
outset, dividends and shares are taxable upon a whole or proportionate basis 
depending on what part of the corporation's income is not taxed in this 
State, the general purpose being not to tax that proportion of dividends or 
shares attributable to or represented by corporate income on which the State 
has already collected an income tax. 

Before entering into a discussion of the individual fact situations, I 
believe the entire problem will be simplified if I state that a careful 
consideration of the language of Section 311^, 322(5) and 705 has per- 
suaded me that these statutes intend to reach only that proportion of a 
dividend or a share of stock which is attributable to or represented by 
corporate net income not reached by our corporation income tax. In other 
words, it is my opinion that the answer in each of the fact situations you 
have presented lies in the answer to the following simple question: Did 
the corporation earn any net income which was not taxed under the laws 
of this State? If the answer is "no," then the dividend or share is 100% 
non-taxable to the holder; and if the answer is "yes," then the dividend or 
share is taxable to the holder in the same proportion as that particular part 
of the corporation's net income (i.e., the part not reached by our income 
tax) bears to the corporation's total income. Using this test, it would follow 
that (1) where the corporation's entire net income is taxed here, dividends 
and shares are 100% exempt; (2) where the corporation's net income is 
taxed partly here and partly elsewhere, the dividends and shares are taxable 
in the proportion that the income which is taxed elsewhere bears to the 
total income; (3) where the corporations earns an income, all of which is 
taxed here but sustains a loss elsewhere, the dividends and shares are 100% 
exempt; (4) where the corporation sustained a loss here but made a net 
income elsewhere, taxable there but not here, the dividends and shares are 
100% taxable; (5) where the corporation sustains a loss both here and 
elsewhere, the dividends and shares are 100% exempt. 

Having proposed this simple test and having applied the same to five fact 
situations, let us proceed to an examination and analysis of the statutory 
language as the same is applicable to these five situations, in order to ascer- 
tain whether or not the proposed test is a true one. 
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(1) Where the corporation has a net income all of which is taxable 
in this State: 

Section 311 ^^ provides that the shareholder "shall pay on the total divi- 
dends received an amount equalling the percentage of the corporation's 
income on which it has not paid an income tax to the State of North Caro- 
lina. ..." Where the corporation has paid on 100% of its income, there is 
no "income on which it has not paid an income tax to the State of North 
Carolina."   Therefore, in such case the shareholder pays no tax. 

Section 322(5) clearly provides for a 100% deduction of dividends where 
100% of the corporation's income has been assessed by and paid to this State. 

Section 705 clearly provides that the intangibles tax on shares of stock 
shall not apply where the corporation pays this State a franchise tax on 
its entire capital stock, surplus and undivided profits or entire gross 
receipts, together with an income tax on all of its net income, if any. 

(2) Where the corporation has a net income, part of which is tax- 
able in this State and part of which is taxable elsewhere: 

Section 311 ^/^ provides that the shareholder "shall pay on the total 
dividends received an amount equalling the percentage of the corporation's 
income on which it has not paid an income tax to the State of North 
Carolina. ..." Thus, where the corporation has a net income, a part of 
which is taxable elsewhere instead of by this State, the ratio of that part 
to all the net income is the "percentage of the corporation's income on which 
it has not paid an income tax to the State of North Carolina," and that 
percentage of the dividend is taxable income in this State under this Section. 

Section 322(5) provides that "when only part of the income of any cor- 
poration shall have been assessed under this article ... only a corresponding 
part of the dividends received therefrom shall be deducted." Thus, if part 
of the corporation's net income is taxed here and part elsewhere, the dividend 
is deductible only according to the percentage of the corporation's income 
taxable in this State; which is the converse of saying that the other per- 
centage is taxable income as provided in Section 311 ^z^. Therefore, Sec- 
tions 311% and 322(5) are consistent and complementary. 

Section 705 provides that "with respect to corporations which pay to this 
State a franchise tax on a part of their capital stock, surplus and undivided 
profits or part of their gross receipts ... and a tax upon a part of the 
net income ..., when such income is earned, there shall be exempt so much 
of the fair market value of such shares of stock as is represented by the 
percentage of net income on which tax is paid to this State." Thus, where 
a part of the corporation's net income is taxable here, and a part elsewhere, 
the share of stock is exempt from the intangibles tax according to the per- 
centage of the corporation's income taxable here; and, of course, the con- 
verse of this is that the share is taxable according to the percentage of the 
corporation's income taxable elsewhere but not here. 

(3) Where the corporation has a net income taxable in this State 
but sustains a net loss on business done elsewhere the net 
income from tvhich, if earned, ivould have been taxable else- 
where but not in this State: 

Section 311% provides that the shareholder "shall pay on the total 
dividends received an amount equalling the percentage of the corporation's 
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income on which it has not paid an income tax to the State of North Caro- 
lina." The word "income" as used here, in my opinion, means "net income," 
for it is only upon net income that this State levies an income tax. In the 
situation presented here the corporation sustained a loss elsewhere. There- 
fore, the entire net income of the corporation was in this State, and there 
was no "percentage of the corporation's income on which it has not paid 
an income tax to the State of North Carolina." Accordingly, in this 
situation Section 311% provides for no tax on the dividend. 

Section 322(5) provides that "when only part of the income of any cor- 
poration shall have been assessed under this Article ... only a correspond- 
ing part of the dividends received therefrom shall be deducted." In the 
situation here all the net income of the corporation is taxed here, for there 
was a net loss, not net income, elsewhere. In this Section too the word 
"income," in my opinion, means "net income." Therefore, the entire dividend 
would be deductible under the first sentence in Section 322(5) ; which is the 
converse of the proposition that no part of said dividend is taxable under 
Section 311 Vz. 

Section 705, imposing an intangibles tax on shares of stock, provides that 
"with respect to corporations which pay to this State a franchise tax on a 
part of their capital, surplus and undivided profits or part of their gross 
receipts .. . and  a tax upon  a part of the net income of such corpora- 
tions ..., when such income is earned, there shall be exempt so much of the 
fair market value of such shares of stock as is represented by the percentage 
of net income on which tax is paid to this State."   In the situation presented 
the only net income earned by the corporation is that which is earned and 
taxable in this State, there being net loss instead of net income elsewhere. 
Thus, the percentage of the corporation's net income taxable here is 100%. 
Accordingly, the entire value of the share is exempt from the intangibles tax. 

(4)   Where the corporation has a net income but no part of the 
same is taxable in this State  because  the corporation sus- 
tained a net loss on that part of its business the net income 
fYom  which,  if   earned,   would   have   been   taxable   in   this 
State: 

Section 311% taxes that part of the dividend "equalling the pei'centage 
of the corporation's income on which it has not paid an income tax to the 
State of North Carolina. ...''    In the situation presented here the entire 
net income of the corporation is non-taxable in this State.    Therefore, the 
di\idend would be 100 9o taxable as income under Section 311%. 

Section   322(5)   provides  for  a   deduction   of   dividends   in  two   cases: 
(1) where   all   the   corporation's   income   is   taxable   in   this   State;   and 
(2) where a part of such income is taxable in this State. In my opinion 
Section 322(5) does not refer at all to a case where a corporation Section 
has a net income none of which is taxable in this State. Thus, no part of 
the dividend in such case would be deductible under Section 322(5); which 
is the converse of the proposition that such dividend is 100% taxable income 
under Section 311%. 

Section 705 exempts from the intangibles tax "so much of the fair 
market value of such shares of stock as is represented by the percentage 
of net income on which tax is paid to this State."   In the situation presented: 
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here the entire net income was earned out-side the State and is non-taxable 
here, there having been a net loss on the North Carolina part of the business. 
Therefore, the "percentage of net income on which tax is paid to this State" 
is  zero.     The  exemption,   being  measured   thereby,   is   likewise   nothing. 
Accordingly, the share would be taxable on 100% of its fair market value. 

(5)   Where  the  corporation does  business  the net income  from 
which, if earned, ivould be taxable both in this State and else- 
where, but a net loss is sustained everywhere: 

Section 311^/^ taxes that part of the dividend "equalling the percentage 
of the corporation's income on which it has not paid an income tax to the 
State of North Cai'olina. ..." In the situation presented here there is no 
net income anywhere. Therefore, there can be no "percentage of the cor- 
poration's (net) income on which it has not paid an income tax to the State 
of North Carolina." Accordingly, no part of the dividend is taxable under 
this section. 

Section   322(5)   provides  for  a   deduction  of  dividends  in   two  cases: 
(1) where all  the corporation's income is taxable in this  State;     and 
(2) where a pai't of such income is taxable in this State. In the situation 
presented here there is no net income, for there is a net loss everywhere. 
Therefore, Section 322(5) is inapplicable; but there is no need for any 
deduction under this section, for Section 311%, as stated above, does not 
treat the dividend in such case as taxable income in the first place. 

Section 705 provides that "with respect to corporations which pay to 
this State a franchise tax on a part of their capital stock, surplus and 
undivided profits or part of their gross receipts ... and a tax upon a part 
of the net income of such corporation ... when such income is earned, 
there shall be exempt so much of the fair market value of such shares of 
stock as is represented by the percentage of net income on which tax is paid 
to this state." In view of the words "when such income is earned," it would 
seem that the exemption granted in this section is measured by the per- 
centage of corporate income taxed in this State only in those cases where 
the corporation has earned a net income; and, indeed, this is necessarily so, 
for there can be no percentage of net income unless such income is earned. 
At first blush the statute seems to grant the exemption only in cases where 
a net income has been earned. However, I am of the opinion that this is 
not so. When the statute is read in the light of the general purpose to tax 
dividends and shares of stock only to the extent that the corporation's net 
income escapes our income tax, I am of the opinion that the statute grants 
the exemption also in a case where no net income at all is earned, and that 
the statute merely states a rule whereby the exemption may be measured 
in cases where income is earned. It must be conceded that the statute does 
not contain perfect language to this end; but it seems to me that a full 
exemption is intended in cases where no net income is earned. The fact that 
the rule by which the exemption may be measured is applicable only to 
cases where the corporation earns a net income does not indicate that no 
exemption at all is granted where a net income is not earned. No yard- 
stick is needed in the latter case, for the exemption runs to the full value of 
the stock. In order to prove the point, it is necessary only to look to the 
case of a domestic corporation doing business exclusively in North Carolina. 
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Certainly it would not be contended that the exemption should be denied 
just because the corporation in a particular year sustained a net loss in- 
stead of earning a net income. I conclude, therefore, that where a net loss 
is suffered on all the corporation's business, including that in North Caro- 
lina, the exemption in Section 705 extends to its shares of stock, to the 
extent of 100% of their value. 

By way of summary, it may bear repeating that in my opinion these 
statutes seek to tax dividends and Stock only to the extent that the cor- 
poration has earned a net income which escapes taxation in this State; and 
that once this principle is fully accepted the answers in the fact situations 
presented by you become simple and inevitable. 

It should be observed that I have repeatedly used the expression "income 
taxable in this State," and other similar expressions. I have done this only 
for the purpose of handling the matter more conveniently. The statutes 
discussed herein refer to "net income on which tax is paid to this State" (Sec- 
tion 705), "the income of which shall have been assessed, and the tax on 
such income paid" (Section 322(5) ), and "income on which it has not paid 
an income tax in the State of North Carolina." Therefore, I am of the 
opinion that, in order to make the dividend or share or any part thereof 
nontaxable or deductible, the corporation must have actually paid any 
income tax on which non-taxability or dividends and shares is asserted. 

The opinions herein expressed apply with equal force to domestic cor- 
porations and to foreign corporations which do business in this State. They 
do not apply to foreign corporations which do not do business in this State. 
The dividends and shares of such corporations are 100% taxable in every 
case. Section 311% expressly limits its percentage rule to "corporations 
paying a tax in this State on a proportionate part of their total income." 
The deduction granted in Section 322(5) is applicable only where the 
corporation pays this State on all or a part of its income. Section 705 
clearly grants an exemption only with respect to corporations which pay this 
State a franchise tax on all or part of capital stock, etc., and an income tax 
on all or part of income, if any. On the other hand, Section 307 clearly 
includes dividends in "gross income"; and Section 705 clearly lays an in- 
tangibles tax on shares of stock. In the absence of express exemption or 
deduction or specific provision, both taxes are computed on the full amount 
or value. As to foreign corporations not doing business in this State there 
is no such exemption, deduction or specific provision, and their dividends and 
shares are 100% taxable. 

I am advised that the opinions herein expressed are not at variance with 
the administrative practice of the Department of Revenue. The matter 
was referred to me for a general clarification and restatement. 

I am aware of the fact that the application of the law as interpreted 
herein theoretically may, in some cases, have results not necessarily desired, 
as in the case of a corporation which does a predominantly North Carolina 
business and sustains a loss here while earning a nominal net income 
taxable elsewhere. I am also aware of the fact that the taxability of 
dividends and shares of a particular corporation may vary between nothing 
and 100% from year to year. While these are things which are remediable 
by legislation, they do not in any case justify a casting aside of the language 
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of the statute administratively.    We are compelled to accept the law as it 
is written. 

LICENSE TAX;   NO COMPENSATION FOR LOSS OF CROWNS WHERE BEER 

Is SEIZED UNDER PURE FOOD LAWS;    SECTION 517(e) 

17 December, 1945 

You have referred to me a letter from Mr. A. C. Davis, Attorney at Law, 
Greensboro, North Carolina, who represents the Atlantic Company of 
Atlanta. It appears that this company claims a loss of crown tax by reason 
of the fact that a quantity of its beer and ale was seized for destruction 
under the Pure Food and Drug Act. The company now seeks a refund of 
tax from the State of North Carolina. 

Section 517(e) provides for the sale of crowns and lids at a 2% discount 
as sole compensation for crown and lid losses sustained in the process of 
production, and expressly prohibits any compensation or refund on account 
of losses sustained by spoilage and breakage incident to the sale and 
distribution of malt beverages. 

This office has previously expressed the opinion that there is no express 
authority in the Revenue Act for any refund or compensation for losses 
except the 2%. discount at which the crowns and lids are sold, and that it 
is the intent of the statute to allow this 2% discount as sole compensation for 
losses in the process of productin and to prohibit any compensation or re- 
fund at all for losses other than in the process of production. 

It would follow that no refund can be allowed where loss of crowns or 
lids is sustained by reason of a seizure under pure food and drug laws. 

Moreover, it would seem that the language of the statute in this case 
specifically supports this conclusion. If the beer and ale was beneath the 
legal standards of purity at the time it was bottled, this would l>e a "loss 
sustained in the process of production." On the other hand, if the beer lost 
such quality after being produced, that would be a "loss sustained by 
spoilage . . . incident to the sale and distribution." 

You may advise Mr. Davis in conformity with the views expressed 
herein. 

INCOME TAXES;    UNITED STATES CORRECTION OF NET INCOME SECTION 334; 
WHEN STATUTE OF LIMITATIONS, SECTION 335, BEGINS TO RUN 

20 December, 1945 

I have read with interest a brief filed by Messrs. Gardner, Morrison and 
Rogers, attorneys for Dr. James W. Davis, taxpayer. The burden of this 
brief is to show that the Commissioner of Revenue, under Sections 334 and 
335, is barred by the three-year statute of limitations from making any 
additional assessments for the years 1926, 1927, 1929 to 1937, inclusive, and 
1939, on account of corrected net income determined by the United States 
Government. 

I disagree with the conclusion reached by the brief and with the reasoning 
which leads to that conclusion.    It appears to me that taxpayer has mis- 
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interpreted both the statute and the prior rulings of this office. 
It may clarify the issue if I quote the statutes and designate the various 

amendments which have been enacted. The original sections were enacted 
as parts of the Revenue Act of 1927. I have underscored all subsequent 
amendments and have denoted the year of enactment immediately after each 
one: 

"Section 334 (G. S. 105-159).    Correction and Changes. 

"If the amount of the net income for any .year of any taxpayer under 
this article, as returned to the United States Treasury Department, 
is changed and corrected by the Commissioner of Internal Revenue, or 
other officer of the United States of competent authority, such tax- 
payer, within thirty daj'^s after receipt of Internal Revenue Agent's 
report or supplemental report reflecting (1933; formerly, "final deter- 
mination by the United States Government of") the corrected net in- 
come, shall make return under oatli or affirmation to the Commissioner 
of Revenue of such corrected net income. // the taxpayer fails to notify 
the Commissioner of Revenue of assessment of additional tax by the 
Commissioner of Internal Revenue, the Statute of Limitation shall not 
apply. (1937) The Commissioner of Revenue shall thereupon proceed 
to determine from such evidence as he may have brought to his atten- 
tion or shall otherwise acquire, the correct net income of such tax- 
payer for the fiscal or calendar year, and if there shall be any additional 
tax due from such taxpayer, the same shall be assessed and collected; 
and if there shall have been an overpayment of the tax, the said Com- 
missioner shall, within thirty days after the final determination of the 
net income of such taxpayer, refund the amount of such excess: Pro- 
vided, that any taxpayer %vho fails to comply with this section as to 
making report of such change as made by the Federal Gobernment 
ivithin the time specified shall be subject to all penalties as provided 
in section 336 of this article, in case of additional tax due, and shall 
forfeit his rights to any refund due by reason of such change." 
(1935) 

"Section 335  (G. S. 105-160),    Additional Taxes. 

"If the Commissioner of Revenue discovers from the examination of 
the return or otherwise that the income of any taxpayer, or any portion 
thereof, has been assessed, he may, at any time within three years 
(except where the taxpayer has failed to notify the Commissioner of 
additional assessment by the Federal Department—See Section 33U) 
(1937) after the time when the return was due, give notice in writing 
to the taxpayer of siich deficiency. Any taxpayer feeling aggrieved 
by such proposed assessmeyit shall be entitled to a hearing before the 
Commissioner of Revenue, if within thirty days after giving notice 
of such proposed assessment he shall apply for such hearing in writing, 
explaining in detail his objections to same. If no request for such 
hearing is so made, such proposed assessment shall be final and con- 
clusive. If the request for hearing is made, the taxpayer shall be 
heard by the Commissioner of Revenue, and after such hearing the 
Commissioner of Revenue shall render his decision. The taxpayer 
shall be advised of his decision and such amount shall be due within 
ten days after notice is given. (1933; former precedural provisions 
not pertinent here). The provisions of this article with respect to 
revision and appeal shall apply to the tax so assessed. The limitation 
of three years to the assessment of such tax or an additional tax shall 
not apply to the assessment of additional taxes upon fraudulent returns. 
Upon failure to file returns and in the absence of fraud the limitation 
shall be five years."  (1937) 

The taxpayer contends that the Commissioner of Revenue is barred by 
the three-year statute from making assessment as to any of the years in 
question.   The gist of his argument seems to be as follows: 
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(1) That prior to 1937 the sections quoted above had an inherent 
"weakness" in that once the statute of limitations was set in motion 
by the due date of the original or annual return, it continued to run its 
course, untolled, even though the taxpayer failed to give the required 
thirty-day notice, and there was no way of stopping the statute, in the 
absence of fraud. 

(2) That the purpose of the 1937 amendments was to cure this 
"weakness" by providing that, if the taxpayer should fail to give the 
required notice, such failure would serve to "toll" the statute in those 
cases wherein the statute had not already run its full course. 

(3) That the purpose of the 1937 amendments was not to "reopen 
years already barred," and, if the three years from the due date of the 
original return had already expired when the thirty-day notice was 
required, no additional tax could be assessed. 

(4) That if the thirty-day notice is properly given, the statute 
would continue to run for any unexpired part of the period—even 
though the unexpired part may be only one day. 
(5) That where the required notice is not given, the statute of limita- 
tions is "tolled," not with the "thirty-day letter" or with the "ninety-day 
letter," but with final determination of liability by the Federal 
Government, November 3, 1943, by which time all the tax years in 
question are barred. 

(6) That if the Attorney-General is correct in his interpretation of 
the statute, the statute "opens up tax years already barred" and "re- 
vives causes of action already barred;" and the statute is therefore 
unconstitutional. 

Aside from purely legal reasoning, I can hardly believe that the legisla- 
ture would consciously enact a statute having the effect attributed to the 
1937 amendments by the taxpayer. It happens more often than not that 
the Federal Government does not get around to correcting the net income 
of a taxpayer until after three years from the time his return is due and 
filed. Thus, the taxpayer here would impute to the legislature an intent 
to bar the State in most cases where net income is corrected by the Federal 
Government. Under the taxpayer's interpretation the statute is little more 
than an empty shell, a mere gesture. It requires the filing of the notice 
for any year in which net income is corrected by the Internal Revenue 
Agent; but taxpayer says, nevertheless, that the Commissioner cannot 
assess where more than three years have elapsed since th original return. 
The taxpayer's position is somewhat anomalous. It is hardly to "Be supposed 
that the legislature would require the taxpayer to file a corrected return if 
no tax could possibly be due thereon. 

Therefore, it seems to me that the taxpayer's reasoning leads to a wholly 
unreasonable result. 

Moreover, on the basis of legal reasoning the taxpayer's argument fails 
at the very outset. Without discussion he indulges in the assumption that 
prior to 1937 the Commissioner was barred in every case after the lapse of 
three years from the due date of the original return; and, in recognition 
of what he terms a "weakness" in the law prior to 1937, he reads into the 
1937 amendments a legislative purpose to remedy this statutory "weakness" 
by providing for a tolling of the statute if the period has not already 
expired. 

In this respect the taxpayer has built his entire argument upon a false 
premise; and with the failure of the premise his argument loses all validity. 

Contrary to the assumption made by taxpayer, the law prior to 1937 did 
not have the particular "weakness" for which taxpayer seeks a cure in the 
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1937 amendments. From the time these statutes were enacted in 1927 this 
office has consistently held thut, where a new or corrected return is required 
under Section 334, the statute of limitations in question t-uns, not from the 
due date of the original return, Mit from the due date of the new or corrected 
return. Therefore, the 1937 amendments could not have had the effect 
asserted by the taxpayer. 

This interpretation of the original statute finds ample support in the 
language. Section 334 required a "return" of corrected net income. Sec- 
tion 335 provided that the Commissioner could assess at any time within 
three years from the time a "return" is due. The notice or corrected return 
is a "return" within the meaning of Section 335, and the Commissioner, 
since 1927, has clearly had the right to act within three years of its due date 
in every case. 

In view of the consistent rulings of the Attorney General and the com- 
pliant administrative practice for ten years to the above effect, it cannot 
be supposed that the legislature of 1937 acted on any other premise. There- 
fore, the 1937 amendments necessarily have a purpose which must be con- 
strued in the light of the previous administrative application of the statute. 

This purpose becomes clear with an understanding of the effect of the 
statute prior to 1937, Before 1937 the taxpayer was required to file a new 
return for aiiy year for which the Federal Government had determined a 
corrected or changed net income. The Commissioner of Revenue then had 
three years from the due date of the new return to make his additional 
assessment, if any. After three years from the due date of the new return 
he was barred in every case, except that of fraud, regardless of whether the 
taxpayer filed his new return or not. In some cases the Commissioner did 
not discover the Federal correction or change until after three years had 
passed from the due date of the return. Thus, in 1937 the legislature in- 
serted a provision that, if the new return or notice was not filed as required, 
the statute of limitations would not apply. The statute of limitations referred 
to in this 1937 provision is that which otherwise would have run from the 
due date of the new or corrected return. Thus the Commissioner since 1937 
has an unlimited time in which to discover and assess additional income in 
cases where the required notice is not filed. A positive provision to this 
effect was placed in Section 334; and a parenthetical exception to the three- 
year statute, with a reference to Section 334, was inserted in Section 335. 

Viewed in this light, the purpose of the 1937 amendments was clear, and 
the present law has the following effect: 

(1) Where the thirty-day notice is given, as required, the Com- 
missioner is barred after three years from the due date of such notice, 
but not before in any case. 

(2) Where the notice is not given as required, the Commissioner 
is never barred, for the statute does not begin to run. 

This interpretation does not have the effect of "opening up years already 
barred." That expression is a misconception and does not meet the question. 
The statute of limitations does not run against a "year" as such. A "year" 
as such is never barred. The essence of the matter is that the "cause of 
action" or the right which accrues in favor of the Commissioner is the right 
to examine a return and take action on it. It is this right against which 
the statute runs.   True, the old right, i.e., the right to act upon the original 
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return may be barred; but when a new return becomes due under Section 
334 a new right arises—a right to act on this return. It is not of any 
importance that the return under scrutiny deals with things which happened 
more than three years ago. The significant thing is that those things are 
reportable 7iow, and that the Commissioner has a right to examine the 
report or return and to take action thereon within the statutory period. 
Certainly this right cannot be barred even before it is born. 

The taxpayer disproves the validity of his own position. While he 
impliedly suggests the theory that it is the year against which the statute 
runs, he nevertheless starts the limitation period with the due rate of the 
original return, which is in the succeeding year. If it is the year, as such, 
which is barred, the statutory period should be counted from that year 
rather than from the due date of the return. 

I am, therefore, of the opinion that our interpretation of the statute does 
not have the effect of "opening up years already barred," for no year, 
per se is ever barred. The thing barred, if anything, is the right to act 
on the original return. 

The taxpayer contends that his position is buttressed by the manner in 
which the 1937 legislature amended Section 335: (1) by leaving unaffected 
a provision that the three-year statute is inapplicable in fraud cases (im- 
plying that such a provision would be unnecessary if the Commissioner 
could "reopen barred years" anyway), and (2) by inserting a parenthetical 
provision to the effect that the Commissioner is not barred in three years if 
no notice is filed under Section 334. The trouble with the taxpayer's 
argument here is the same trouble whlcTi permeates his entire brief: he 
assumes that the three-year period of the statute of limitations mentioned 
in the statute is always counted from the due date of the "original" return. 
Section 335 is not limfted in its application to the "original" or annual 
return. It speaks generally of "the return," and this means any return 
required by the law, including the return of corrected net income. Under 
this interpretation the parenthetical exception was appropriately placed in 
Section 335 by the 1937 legislature; and there was no need to change the 
provision applicable to fraud cases, for it was wholly appropriate as then 
worded. 

I have carefully reconsidered the case of Maxwell v. Hinsdale, 207 N. C. 
37, cited by taxpayer in support of his contention that the statute of limita- 
tions is always counted from the due date of the original return. I fail to 
understand how the taxpayer could think that this case supports him in any 
way, even by analogy or implication. It is not in point. For that matter 
it is not even near the point. It represents no more than a pronouncement 
of .the clear and unequivocal language of Section 340, which is not involved 
here. It holds simply what the statute provides, i.e., that to entitle a tax- 
payer to a revision of tax assessed against him he must apply within three 
years from (1) the time he filed his return, or (2) the date of notice of 
assessment of additional tax. In that case the taxpayer waited more than 
three years after he filed his annual return; atid there was no assessment of 
additional tax. Under the provisions of Section 340 he was clearly barred. 
The statute ran from the filing of his original return in that case because 
it was that return which he sought to revise, and not a new assessment 
plsced on him by the Commissioner. 
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The Hinsdale case is not in point because it deals with a statute of limita- 
tions and cii'cumstances which ai-e entii-ely different from those involved 
here. Moreover, there is not even any dictum in the opinion which can be 
turned in the taxpayer's favor. The case upheld a ruling of this office made 
concomitantly with the rulings under the sections involved here. There is 
nothing in the Hinsdale case repugnant to the position taken here. 

In my opinion, there is no merit to taxpayer's contention that the Hinsdale 
case holds that "the three-year statute of limitation plainly refers only to 
the tax return originally filed by the taxpayer for the year in question and 
has no application to Federal changes in the Federal income tax return for 
such year." The "statute of limitations" referred to in that case was the 
one contained in Section 340, applicable to application by taxpayer for 
revision and refund. The court was not speaking of the statute which runs 
against the Commissioner's right to assess. Section 335. Nowhere in the 
opinion does the court consider the point involved hei-e or even use the 
expression "original return," On the other hand, the court does refer 
expressly to the "new return" required under Section 334 and holds that it 
had nothing to do with that particular case, which was being decided under 
the express provision of Section 340, which provided for an entirely different 
"statute of limitations" from the one in Section 334. It is difficult to per- 
ceive how the Hinsdale case could have been decided any other way. 

Under the interpretation we have consistently and continuously placed on 
these statutes, the taxpayer's conjectures as to "when the statute of limita- 
tion is tolled" by failure to give notice become wholly inappropriate, for 
they are born of his own peculiar interpretation of the statute before and 
after 1937. We have rejected his interpretation, and under our interpreta- 
tion the question cannot arise, for there is no "tolling" at any time: the 
statute does not begin to run until the new return is due; and it does not 
begin at all if the new return is not filed. 

However, taxpayer's position does suggest that he may be confused as to 
when the new return is due. The statute expressly provides that it is due 
"within thirty days after receipt of Internal Revenue Agent's report or 
supplemental report." The taxpayer's argument implies that this pro- 
vision means thirty days after final determination of net income by the 
Federal Government. The error of such an interpretation becomes obvious 
upon an examination of the 1933 amendment, which did away with just 
those words and substituted the ones now appearing in the statute. 

In view of the interpretation we have placed on these statutes, it would 
seem that no constitutional question arises. The taxpayer's assertion of 
unconstitutionality is founded on a misunderstanding of our position, and 
depends upon his theory that we are reviving a right ah-eady barred. Under 
our interpretation no barred right is revived: if the right to act on the 
original return is once barred, it remains barred; but when a new return is 
filed, a right arises to act upon it also. That right is a new and different one. 
There is no question of "years already barred." A year, as such, cannot 
be barred. Things barred are rights, not years; and the right in question 
is that which accrues to the Commissioner with respect to the new return. 
In this view of the matter, I see no need to discuss the validity of the tax- 
payer's argument on the unconstitutionality of reviving barred causes. For 
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purposes  of  argument  I  will  simply  concede  that  the  general  principle 
asserted by him is correct. 

For the reasons stated herein, I advise that in my opinion the taxpayer's 
position cannot be sustained. 

INCOME TAXATION ;   DEDUCTIBILITY OF PREMIUM ON VOLUNTARY 

RETIREMENT OF CORPORATE BONDS BEFORE MATURITY 

December 31, 1945 

You have referred to me a letter under date of December 15^ 1945, from 
Messrs. Ratcliff, Vaughn, Hudson and Ferrell, Winston-Salem, North Caro- 
lina, attorneys for Piedmont Publishing Company, taxpayer. It appears 
that the taxpayer is challenging the correctness of your ruling that the 
premium paid by it during its fiscal year ended April 30, 1943, upon the 
retirement of certain outstanding debenture notes prior to maturity was not 
deductible from gross income. 

The taxpayer is aware of the previous rulings of this office to the effect 
that, when a corporation voluntarily retires its bonds at a premium, such 
premium is not deductible under our Revenue Act; and the taxpayer further 
"admits that it was not forced by the terms of the debenture agreement to 
pay off its debenture notes prior to the maturities stated therein." 

However, the taxpayer seeks to lift his case from the rule by contending 
that two unusual circumstances exist here: (1) "the conditions imposed 
on the corporation were very stringent, and it was anticipated at the time 
of execution of the agreement that to be able to operate witliout having at 
all times hanging over it the possibility of the former owner taking over 
operations, the corporation would have to pay off these bonds as soon after 
the earliest date provided for retirement as was possible"; (2) the indebted- 
ness of the corporation was not decreased, but, on account of the necessity 
of borrowing new money, including an additional amount to take care of 
the premium, was actually increased. 

I regret that I am unable to agree with taxpayer's contention that these 
two factors serve to remove his case from the effect of our previous ruling. 

His first factor seems to say no more than that it was to the corporation's 
best interest to retire the bonds. We must assume this to be true in every 
case; otherwise the bonds would not have been voluntarily retired. In fact, 
the prior ruling of this office denied the deduction essentially on the ground 
that the retirement, if voluntary, was presumed to result in a benefit to the 
corporation rather than a loss or detriment. 

The taxpayer's second factor, in my opinion, does not serve to avoid the 
prior ruling. This factor presumably is advanced to show that retirement 
of the bonds worked a detriment to the corporation—a position not wholly 
consistent with that which attends the first factor. 

It may be conceded that in actual fact the corporation may, in a given 
case, be able to show that the voluntary retirement of its bonds ultimately 
wrought a loss, in that retirement of the bonds was for the best interests 
of the corporation, and, therefore, the voluntary retirement of the bonds 
was a mistake, an error of judgment. On the other hand, we cannot assume 
that a voluntary retirement is a bad thing. If it were, it would hardly be 
done. 
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Personally I have felt for some time that we should have a rule con- 
sistent with that of the Federal government, which admittedly is favorable 
to taxpayer's position. However, the fact remains that the ruling of this 
office has survived all legislature since 1937, without change; and I hardly 
see how a reversal of the ruling now could be justified in the light of this 
history, especially ir iew of the frequency with which the rule has been 
applied administrat''"ely. 

It is true that this office recently has expressed the opinion that the prior 
ruling is not applicable to cases where the bonds are retired pursuant to con- 
tractual or legal obligation. But taxpayer admits "that it was npt forced 
by the terms of the debenture agreement to pay off its debenture notes 
prior to the maturities stated therein"; and he cites the existence of no 
other legal obligation to retire said bonds. 

For the reasons contained herein, I am compelled to advise that, in my 
opinion, the premium paid by the taxpayer upon retirement of bonds in this 
case is not deductible. 

INCOME TAXES;   LOSSES SUSTAINED FROM BUILDING CONTRACTS 

EXECUTED IN SOUTH CAROLINA AND FLORIDA 

2  January,  1946 

You request my opinion upon the following matter. A taxpayer, who is 
a resident of this state, executes building contracts in South Carolina and 
Florida, as well as in North Carolina. During the year 1942 he sustained 
substantial losses in connection with the work performed in South Carolina 
and Florida, but realized a profit from his operations in North Carolina. 
You inquire whether such taxpayer may deduct his out-of-state losses in 
filing his 1942 North Carolina income tax return. 

There was no provision in the Revenue Act prior to 1943 which expressly 
authorized the deduction of losses incurred in connection with a business 
carried on outside of North Carolina. The Commissioner of Revenue has 
consistently interpreted the income tax statutes which were in force prior 
to 1943 as not authorizing a resident individual or a domestic corporation 
to use an out-of-state loss to reduce taxable income required to be returned 
to this state. This interpretation, being long continued without change 
and applying to unamended or substantially re-enacted income tax statutes, 
is deemed to have received legislative approval and thus had the effect of 
law. Helvering v. Winmill, 305 U. S. 79; Boehm v. Com, Internal Revenue, 
90 L. Ed. 96. 

In 1943 the legislature amended Section 322(10) of the Revenue Act to 
expressly allow resident individuals, having an established business or in- 
vestments in a state which does not levy an income tax, to deduct any loss 
arising from such business or investment from income to be reported to 
North Carolina. This amendment, of course, is not retrospective and applies 
only to such losses sustained during the year 1943 and subsequently. The 
fact that the legislature deemed it necessary to expressly amend the Act 
to allow such losses clearly indicates that prior to such amendment there 
was no authority contained in the Act for such an allowance. 



28] BIENNIAL REPORT  OF  THE  ATTORNEY  GENERAL 157 

I, therefore, conclude that the taxpayer in question has no authority to 
deduct losses sustained on contracts executed in South Carolina and Florida 
during the year 1942. 

INHERITANCE TAXATION;    CERTIFICATION OF SETTLEMENT TO 

CLERKS OF COURT UNDER SECTION 20 

5 -/.anuary, 1946 

You have referred to me a letter dated December 20, 1945, from Mr. 
Richard E. Thigpen, attorney for the Estate of Joseph H. Sevier, and you 
request my opinion on the matters therein set out. 

Your request necessitates an interpretatfon of the following part of 
Section 20 of the Revenue Act (G.S. 105-22): 

" (b) It shall also be the duty of the Clerk of the Superior Court of 
each of the several counties of the State to enter in a book, prepared 
and furnished by the Commissioner of Revenue, to be kept for that 
purpose, and which shall be a public record, a condensed copy of the 
settlement of inheritance taxes of each estate, together with a copy 
of the receipt showing payment, or by a certificate showing no tax due, 
as shall be certified to him by the Commissioner of Revenue." 

The taxpayer has remitted to you a sum of money alleged by him to be 
the correct amount of inheritance tax due by the estate, as computed from 
the inheritance and estate tax inventory, and has requested you to certify 
settlement of the tax as contemplated by the paragraph quoted above. 

You have declined to certify settlement of inheritance taxes of this estate, 
assigning as your reason your opinion that the paragraph quoted above 
refers to final settlement after determination of estate values as provided 
in Section 26 (G. S. 105-29). The taxpayer takes exception to your ruling 
and contends that payment of tax along with the inventory within six 
months, as provided in Section 21 (G. S. 105-23), constitutes a "settlement" 
within the meaning of the paragraph quoted above, and that you are required 
by law to certify such settlement to the Clerk of the Superior Court in order 
that he may allow the executors to make final settlement of the estate in 
accordance with Section 25 (G.S. 105-28). 

I have carefully considered this matter, and have concluded that you are 
correct in declining to certify settlement of taxes in this case, and that the 
taxpayer's position cannot be sustained. It is my opinion that the word 
"settlement" in Section 20(b) of the Revenue Act (G.S. 105-22) means 
"final settlement," or settlement after final determination of value under 
Section 26  (G. S. 105-29). 

The word "settlement," when used in connection with public transactions 
and accounts has a well defined meaning. It means advimistrative deter- 
mination of the amount due. "Final settlement" has exactly the same 
meaning. Black's Law Dictionary, Third Ed., P. 1613; 57 C. J., Settlement, 
P. 532; and cases cited. 

While there may be some kind of detei-mination of the amount of tax 
due upon the filing of the six-months inventory, there is certainly no ad- 
ministrative determination at this time. The amount is merely one which 
has been submitted by the taxpayer, and the Commissoner of Revenue does 
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not pass at that time upon its correctness. Indeed, Section 21 (G.S. 105-23) 
expressly refers to the payment of the tax at this time as a "tentative" 
settlement. There is no such qualifying adjective in Section 20 (G.S. 105- 
22). It must be presumed that the legislature differentiated consciously, 
and that Section 20 refers to a final settlement of tax in the absence of 
qualifying language. 

This interpretation is further supported by the language of Section 13 
(G.S. 105-15), which provides that heirs and others shall be discharged 
from liability by paying the taxes, ''settlemeyit of which they may be 
charged with." Here the word "settlement" clearly means "final settle- 
ment," for the heirs surely would not be discharged from liability upon other 
than a final settlement. This word must be taken to have the same mean- 
ing when used in the related Section 20 (G.S. 105-22), there being nothing 
to indicate the contrary. 

It should also be remembered that from the time this section was added 
to the Revenue Act in 1923 the Commissioner of Revenue has applied the 
interpretation now placed on the statute. This consistent administrative 
practice through all legislatures since 1923 must be accorded great weight, 
especially in view of the fact that such practice has been applicable to every 
estate required to file an inventory. The practice by this time has practical- 
ly the force of law. 

Aside from any legal argument, it appears to me that the intei-pretation 
urged by the taxpayer would result in the imposition of a rather useless 
duty upon the Clerk. It seems to me that the primary purpose of the record 
required by Section 20(b) of the Revenue Act (G.S. 105-22) is to show 
whether or not the estate is subject to inheritance tax. This purpose would 
be utterly defeated if the record showed merely "tentative" settlements. If 
in every case the settlement shown on the record is not a final one. 
it is of no value, for being subject to change, it cannot be relied upon by 
any person interested in ascertaining whether the property of the estate 
is discharged from the tax. 

The taxpayer, in support of his contention that your interpretation is 
incorrect, indulges in the assumption that our courts, "to be sure," would 
not withhold a final accounting and distribution pending the outcome of 
litigation over a Federal estate tax liability. While this question need not 
be decided here, it may be appropriate to remark that I cannot quite as 
easily indulge in that assumption. Even if the assumption is correct, it 
may be argued that distribution to the beneficiaries is not necessarily 
delayed, as a practical matter, by postponem.ent of the final audit by 
the Clerk of Court. In saying this I am cognizant of Sections 13 (G. S. 
105-15) and 28 (G.S. 105-31). But these are matters outside the realm of 
this opinion, and what I have said is not to be treated as the expression of 
any opinion. 

I cannot agree with the taxpayer's contention that your refusal to certify 
settlement of taxes to the Clerk causes him to violate G. S. 28-121, providing 
that the Clerk shall audit an account whether it be filed voluntarily or by 
compulsion. In my opinion that statute has no application to this case. 
The Court has already held that the two-year filing limit therein provided 
has no application where the duties of the fiduciary cannot be completed 
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within that time. In Re Wachovia Bayik and Trust Co., 210 N.C. 385. Even 
if the Clerk did audit what purported to be the final account in this case, in 
compliance with the statute, he would have to disapprove it because of the 
fact that settlement of inheritance tax had not been made. Section 25 of 
Revenue Act (G.S. 105-28). Moreover, G. S. 28-121, requiring the filing of 
final account within two years and audit thereof by the Clerk, is clearly 
qualified by G. S. 28-192, which provides that "Nothing in this Chapter shall 
be construed to affect the discretionary powers, trusts and authorities of an 
executor or other trustee acting under a will, provided creditors be not 
delayed thereby nor the order changed in which by law they are entitled to 
be paid."   In any event, I do not think G. S. 28-121 requires a final account 

an audit thereof prior to the time it can be px-operly and completely made; 
and it cannot be so made until the inheritance tax is paid and receipt from 
the Commissioner of Revenue is exihibited to the Clerk as required by G.S. 
105-28. In this respect G.S. 105-28 is an exception to the requirement of G. 
S. 28-121. 

For the reasons stated herein, I am of the opinion that there has not been 
a "settlement" of inheritance taxes within the meaning of Section 20 (G.S. 
105-22); and, therefore, that your refusal to certify settlement of such 
taxes was proper. 

INCOME TAXATION;   DEDUCTION OF EXPENSES UNDER SECTION 322(9I^) 

ALLOWABLE ONLY AS TO EXCESS ABOVE EXEMPTION 

11 January, 1946 

You have requested my opinion on paragi-aph 9% of Section 322 of the 
Revenue Act (G.S. 105-147), which provides, in substance, that a taxpayer 
may deduct amounts actually expended in keeping dependent relatives in an 
institution: 

"Provided, that the deduction authorized in this section shall apply 
only to actual expenditures in excess of the amounts allowed as personal 
exemption for dependents under the provisions of subdivision (e) of 
Subsection 1 of Section 324, and the maximum amount that may be de- 
ducted by an individual under the authorization herein stated shall not 
exceed $800." 
In my opinion, this proviso means that 

(1) In order to entitle taxpayer to any deduction under this para- 
graph, his actual expenses for this purpose must equal and then exceed 
his personal exemption for such dependent, and 

(2) The amount of the deduction is the amount actually expended 
minus his personal exemption for such dependent, but 

(3) If this difference is more than $800, only $800 may be deducted. 

Thus, where a married man living with his wife maintains a son in a 
mental institution at an actual expense of $800 during the tax year, he would 

entitled to his $2,200 personal exemption plus a $600 deduction under 
Section 332 (91/2), for $600 is the amount derived by deducting the $200 
exemption from the $800 actual expenses. 

In order to entitle this same man to the maximum allowable deduction 
of  $800  under  this  paragraph,  his  actual  expenses  must  have  equalled 
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or exceeded $1,000, for the first $200 would be absorbed by the personal 
exemption. 

I trust that this answers your question. 

INCOME TAXATION ;   GAIN ON SALE BY ADMINISTRATOR DETEJIMINED ON 

BASIS OF VALUE AT DEATH, NOT DECEDENT'S COST 

12 January, 1946 

You have requested my opinion on the following matter. 
Mr. "X" prior to January 1, 1921, bought stock at a cost of $5,000. He 

subsequently died, leaving this stock, which was valued, for inheritance tax 
purposes, at $7,500. Before distribution of the estate the administrator sold 
the stock for $10,000. You wish to know how to compute capital gain under 
these circumstances. You state that you have followed the practice of using 
the value reported for inheritance tax purpose as the "basis." 

In my opinion your practice in using or accepting the inheritance tax value 
is proper if such value accurately states the true value at the time of the 
decedent's death. 

The increase in value which occurred between the decedent's purchase and 
his death must be disregarded, for there is no gain or loss until sale; and 
when the decedent died, the stock, at its then value, became an asset of the 
estate. The only income chargeable to the administrator is that which 
accrued after decedent's death. Therefore in my opinion the only gain in the 
above example would be the difference between the value at death and the 
sale price. 

It would follow, I think, that a loss is ascertainable in the same way. 

SALES TAX;   SALES LESS THAN 10c Do NOT AFFECT MERCHANT'S LIABILITY 

15 January, 1946 

I have received a letter dated January 11, 1946, from Mr. C. A. Corbett, 
410 S. Wilmington Street, Raleigh, N. C. Mr. Corbett is engaged primarily 
in the business of buying and selling used clothing, and in connection with 
this business he sells soft drinks and milk for immediate consumption on 
the premises. He asks my opinion on whether or not he is liable for sales 
tax on this latter part of his business. He suggests that he is not liable 
because he collects from his customers no sales tax on the drinks and the 
milk, both sales being less than 10c. 

The Attorney General can advise only public officers on matters pertaining 
to their official duties. For that reason I am addressing this opinion to you, 
and am sending a copy to Mr. Corbett. 

It is my opinion that the taxpayer in this case is liable for sales tax upon 
his total gross sales, even though some of those sales are for less than 10c. 

The Sales Tax Article imposes the tax directly upon the retail merchant, 
and provides that such tax be measured by his gross sales. The fact that 
the merchant fails to collect the amount of the tax from some or aU of his 
customers on the individual sales does not affect the merchant's liability or 
the amount of the tax. 
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The Commissioner of Revenue by regulation has provided that on sales 
of less than 10c the retail merchant cannot pass the amount on to his cus- 
tomer; but this does not affect the merchant's liability to pay his gross sales. 

I believe that Mr. Corbett is misled by the impression that the sales tax 
is imposed by law upon the consumer. Although the law intended that the 
tax in appropriate instances shall be passed on to the consumer, such tax 
is imposed directly and primarily on the retail merchant, whose liability 
is not affected by what he collects from his customers. 

INCOME TAXATION;    FOREIGN CORPORATION CANNOT COMPUTE ALLOCATION 

FRACTION BY INCLUDING PROPORTIONATE PART OF GROSS RECEIPTS OF 

JOINT ADVENTURE IN ANOTHER STATE 

24 January, 1946 

You have requested my opinion upon the following matter. 
McDevitt & Street Company, Charlotte, North Carolina, hereinafter called 

the taxpayer, is a foreign corporation which is domesticated in this State 
and is engaged in the conti'acting business. The taxpayer pays income tax 
to this State on the basis of the ratio of its gross receipts in this State to 
its gross receipts within and without the State, as provided in Section 311 
(II) (3) of the Revenue Act (G.S. 105-134). 

During the taxable year 1942 the taxpayer executed a contract with three 
other corporations or persons and thereunder entered into a "joint venture" 
to carry on certain phases of its contracting business in Virginia. The 
four corporations or persons carried on this "joint venture" under the name 
of "Grannis, Higgins, Thompson & McDevitt Company." Such "company," 
though not a corporation, was conducted as a separate business entity. 
Separate books were kept for said business entity, and the several corpora- 
tions or persons who owned said business jointly agreed that profits, if any, 
should be divided and distributed equally among themselves. All "gross 
receipts" were to flow into the treasui-y of the "joint venture" and not 
proportionately into the treasury of each owner corporation or person. It 
appears that the rights of the several parties to the "joint venture" were 
similar or analagous to those of the several partners in a partnership. 

In arriving at the ratio of gross receipts within this State to gross receipts 
within and without this State for the taxable year 1942 the taxpayer in- 
cluded in total gi-oss receipts one-fourth of the gross receipts of the "joint 
venture." This served to reduce the proportion of net income taxable in this 
State. You have tentatively disallowed the taxpayer's method of deter- 
mining the apportionment fraction and have proposed to make an assess- 
ment of additional income tax. The taxpayer has protested your proposed 
action, and you request my opinion as to whether or not the assessment 
is warranted under our law. 

It is conceded that if the taxpayer had singly engaged in contracting 
business in Virginia, the gross receipts from such business would be in- 
cludible for the purpose of determining the apportionment fraction. But 
herein lies a difference: where the corporation engages in such business 
singly, it actually receives the gross receipts of such business—it is the 
actual recipient;  but where the corporation   enters  into  a  partnership  or 
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"joint venture" with other corporations or persons, it is the partnership, the 
"joint venture," and not the individual corporate member, which is the 
recipient. As far as the partner is concerned, he has only a joint interest 
in the partnership business. The only money actually received by him is 
the share of the profits which is distributed to him. He has not even the 
right to receive the partnership's gross receipts, or any part thereof, as 
such. At least to this extent the partnership is a separate entity. I do not 
think a different result would be effected by designating the business a 
joint adventure rather than a partnership. 

It appears to me that the taxpayer in this case simply entered into an 
arrangement whereby it received a sum by way of profit, and that this 
profit was all that it did receive. In view of the fact that the taxpayer 
did not receive one-fourth or any other part of the "joint venture's" gross 
receipts, as such, I am of the opinion that no part of such gross receipts are 
includible in taxpayer's total gross receipts, except those amounts actually 
distributed to the taxpayer individually. 

I am, therefore, of the opinion that your proposed assessment of additional 
income taxes in this case is proper. 

Under the view which I take of this matter it is immaterial that a joint 
adventure is technically not a legal entity such as can sue and be sued. 

(Note: Above opinion subsequently overruled.) 

SALES AND USE TAXES;   MATERIALS PURCHASED BY CONTRACTOR UNDER 

LUMP SUM CONTRACT WITH FEDERAL GOVERNMENT 

31 January, 1946 

You request my opinion upon the liability of the Standard Roofing and 
Sheet Metal Company for sales and use taxes on account of materials and 
supplies purchased and used in the performance of a contract entered into 
with the AAF Overseas Replacement Depot in Greensboro, N. C, which is 
an agency of the Federal Government, 

This office has previously ruled that sales to and purchases by lump-sum 
contractor engaged in performing construction work for the Federal Govern- 
ment are properly classified as sales to and purchases by the contractor, 
unless provisions in the contract compel a different conclusion. 

The contract under consideration is a "lump sum" type. It provides for 
the furnishing and installing of five automatic forced warm air heating 
systems in certain specified buildings used by the AAF Depot at a total cost 
specified ^n the contract. Article 1 provides that the contractor shall 
furnish all the materials necessary and perform the work. Article 10 
stipulates that the contractor shall be responsible for all materials delivered 
and work performed until completion and final acceptance. There is also 
a provision to the effect that upon the completion of the contract the work 
shall be delivered complete and undamaged. It is implicit in these and other 
provisions of the contract that title to the materials purchased and used in 
the installation work shall not vest in the Federal government until payment 
is made to the contractor for the completed job. 

I am unable to find any provision in the contract which constitutes the 
Standard Roofing and Sheet Metal Company a purchasing agent for the 
government with respect to taxable materials purchased and used in the 



28] BIENNIAL REPORT OF THE ATTORNEY GENERAL 163 

construction work. Therefore, it is my opinion that the contractor is liable 
for the 3% sales and use tax on materials purchased for use in performing 
the contract, since such contractor is in this case an independent purchaser. 
The sales were made to the contractor and not to the AAF Depot, and thus, 
there is no basis for tax exemption. Alabama v. King & Boozer, 314 U. S. 1; 
Cun-y V. United States, 314 U. S. 14. 

INHERITANCE TAX; PAYMENTS TO BENEFICIARIES 

UNDER FEDERAL SOCIAL SECURITY ACT 

31 January,  1946 

You inquire whether amounts payable under Title II, Section 202, sub- 
sections (d) and (g) of the Social Security Act (U.S.C.A. Title 42, Section 
402 (d) and (g)) to beneficiaries of a decedent should be included in the 
estate of such decedent for inheritance tax purposes. 

Section 202 (d) of Title II provides for the payment of a stipulated month- 
ly sum to the widow of a decedent covered by the Social Security Act 
after she has attained the age of sixty-five years. Section 202 (g) provides 
for the payment of a lump sum to the widow immediately upon the death 
of her husbond. 

The payments under consideration are made by the Federal government 
from the Federal Old Age and Survivors' Insurance Trust Fund, which 
Fund is derived from employment taxes imposed in the Internal Revenue 
Code upon certain employees and employers. The amount, conditions, and 
time of the payment of these benefits are expressly regulated by the Social 
Security Act. The beneficiaries are expressly designated in the Act, and 
the benefits are paid to them rather than to the estate of the decedent. An 
individual covered by the provisions of the Act has no power to designate 
his beneficiaries or to fix the amount which any particular beneficiary will 
receive at his death. He has no property interest in the Federal Old Age 
and Sui-vivors' Insurance Trust Fund from which payments to his benefi- 
ciaries will be made. 

It is my opinion that when a person has no interest in property and no 
power of disposition over the same, there is no taxable transfer from him 
when, at his death, such property is transmitted to his beneficiaries. This 
is the view taken with respect to the benefits in question for Federal estate 
tax purposes by the Commissioner of Internal Revenue. C. B. 19^0-2 p. 285. 

It is, therefore, my opinion that amounts payable under Title II, Section 
202, subsections (d) and (g) of the Social Security Act to beneficiaries of a 
decedent should not be included in the estate of such decedent for inheritance 
tax purposes. 

INCOME TAXATION;    DEDUCTIBILITY OF PAYMENTS TO HOLDERS OF 

"DEBENTURE BONDS";    HELD HERE TO BE INTEREST 

RATHER THAN DIVIDENDS 

5 February, 1946 

You have requested my opinion on the following matter concerning Jewel 
Cotton Mills, Inc., hereinafter referred to as the taxpayer. 

The question is whether or not you should disallow the deductfon by tax- 
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payer of so-called "interest" alleged by him to have been paid during the 
taxable year 1941 to holders of the taxpayer's "Six Per Cent Debenture 
Bonds," 

Each bond contains a promise to pay $100.00 to the bearer on December 
15,1951, unless earlier retired as therein provided, with interest from Decem- 
ber 15, 1941, at 6% per annum, payable semiannually on the fifteenth days 
of June and December of each year. Payment is secured by all the assets 
of the taxpayer, "subject only to the priority of the claims of general 
creditors." The bond takes precedence over the common stock of the tax- 
payer company, and over any other stock, common or preferred, which may 
be issued during the life of the bond. Taxpayer can retire each bond after 
thirty days notice by paying same in full with interest, said retirement to 
be "as nearly as possible on a pro rata basis." At least 50% of the earnings 
each year is to be applied to retirement of bonds. 

The question here is whether the payments sought to be deducted are 
"interest," which is deductible, or "dividends," which are not. This, in turn, 
depends upon whether the instrument is an evidence of indebtedness or a 
share of stock, i.e., whether the payee is a creditor or a stockholder of the 
corporation. 

I am of the opinion that the debenture bond in question is actually, as its 
name implies, an evidence of indebtedness. This bond has the essential 
characteristics of an evidence of indebtedness: a definite obligee, a definite, 
or ascertainable obligation, a definite time of maturity. On the other hand 
this bond lacks the usual characteristics of stock: the right to participate in 
net profits proportionate to the stockholding, the right to participate in 
management through voting power, the right to share proportionately in the 
distribution of net assets upon liquidation of the corporation. 

In other words, this bond is a definite pi'omise to pay to a definite person 
a definite amount at a definite time. This promise is not conditioned upon 
the fortunes of the corporation, but can be enforced in any event. The fact 
that at least 50% of the annual earnings must be set aside for retirement of 
bonds does not alter this result. 

The authorities in support of the above principles are collected in Prentice- 
Hall Federal Tax Service 1946, Vol. 2, paragraph 13,004 et seq., and there 
is no need to list them here. 

It is true that the bond in question has one characteristic not wholly con- 
sistent with the idea of indebtedness: the bond is made subordinate to t"he 
claims of general creditors. However, it seems to be settled that this alone 
is not sufficient to render the instrument stock in the face of all the other 
characteristics indicative of the contrary. The U. S. Supreme Court on 
January 7, 1946 declined to upset a Tax Court ruling to this effect. John 
Kelley Co. v. Commissioner of Internal Revenue, (1946) 90 L. ed. 257. 

For the reasons stated herein, I am of the opinion that the debenture 
bond in question is, by its terms, an evidence of indebtedness rather than 
stock. I assume that this bond recites the entire contract between the bond- 
holder and the corporation, and that there is no additional contract or 
understanding which might throw a diff'erent light upon the matter. If my 
assumption is correct, I advise that, in my opinion, the payments in question 
were interest rather than dividends; and, therefore, are deductible. 
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INCOME, FRANCHISE, AND LICENSE TAXATION;   LIABILITY OF MARKETING 

ASSOCIATIONS OR COOPERATIVES FOR TAXES IMPOSED BY REVENUE ACT 

6 February, 1946 

You have requested me to inquire into the question whether marketing 
associations or cooperatives are subject to the various taxes imposed by the 
Revenue Act. This question arose when Farmers Federation Cooperative, 
Asheville, N. C, requested you to furnish complete information concerning 
all taxes and license fees payable by it in the operation of the Carolina 
Farmers  Tobacco   Warehouses. 

The cooperatives in question are those organized under General Statutes, 
Chapter 54, Subchapter V, or G. S. 54-129 to 54-158, inclusive. G. S. 54-143 
provides that these marketing associations shall pay an annual license fee 
of $10.00, but shall be exempt from all franchise or license taxes. Section 
314 of the Revenue Act (G. S. 105-138), paragraph 9, exempts from income 
tax "marketing associations organized under Subchapter five, Chapter 54 
of the General Statutes, Article 19, Section 54-129 et seq." 

It seems, therefore, that a marketing association which is duly organized 
under G. S. 54-129 et seq., and is engaged in business or functions within 
the scope of its legitimate activity as defined in the statute, is exempt from 
all franchise, license and income taxes except for an annual $10.00 "license 
fee." 

I have read the charter of Farmers Federation and have compared it 
with the statutes under which the association was organized; and I observe 
nothing inconsistent between the two. Therefore, it does not appear, in my 
opinion, that the charter authorizes any function which would serve to 
deprive the association of any of the benefits bestowed by the statute under 
which association was organized. Nor do I think that the operation of a 
tobacco warehouse is beyond the scope of permissible functions. Therefore, 
I advise that, in my opinion, the operation of tobacco warehouses 
does not render a "marketing association," as defined by the statute, liable 
for income, franchise or license taxes other than the annual $10.00 "license 
fee." 

USE TAX;   LIABILITY OF CONTRACTOR FOR USE TAX ON TANGIBLE PERSONAL 

PROPERTY USED IN CONSTRUCTION OF PROJECT FOR FEDERAL GOVERNMENT 

12 February, 1946 

You have requested my opinion on the following matter, which involves 
the question whether or not McDonald and Wright, herinafter referred to 
as the taxpayer, is liable for use tax upon certain articles of tangible 
personal property used in the construction of the Raleigh-Durham Aii'port, 
hereinafter referred to as the project. The project was one performed under 
contract with the Federal Government, the taxpayer being the contractor. 
The taxpayer is represented by Messrs. Ehringhaus and Ehringhaus, 
Attorneys at Law, Raleigh, N. C. 

It appears that the taxpayer, a Georgia contractor, contracted with the 
Federal Government for the construction of the Raleigh-Durham Airport. 
After beginning the project, the taxpayer purchased from  dealers, both 
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within and without this State, for use in carrying out the terms of the con- 
tract, i.e., constructing the airport, various articles of tangible personal 
property, including gasoline, tires and various other supplies, goods, 
materials and equipment durable and otherwise, some of which went into 
and became part of the airport buildings, some of which, like gasoline and 
oil, were wholly consumed on the project, and some of which were with- 
drawn from the State after completion of the project because of the fact 
that their utility had not been wholly exhausted. Although the particular 
articles or material in question here were purchased by the taxpayer after 
beginning the project, it is understood that the taxpayer did use on the 
project certain articles which had been purchased prior to the beginning of 
the project and prior to his coming into the State to begin work on the 
project. 

You have made an assessment of use tax in this case both as to articles 
purchased inside this State and as to articles purchased elsewhere, because 
of the fact that the taxpayer has not shown that sales tax has been paid 
thereon as provided by Section 802 of the Revenue Act, and thus is not 
entitled to the credit therein granted. 

The taxpayer challenges your assessment on several different grounds 
as follows: 

(1) That the gasoline purchased and used by taxpayer on this 
project is exempt from sales tax and this means that it is also exempt 
from the use tax. 

(2) That tires and other articles not wholly consumed in this State 
but used only temporarily in this State are exempt from the use tax. 

(3) That all of the materials used on this project were "building 
materials," as that term is used in the statute, because they or their 
use enhanced the value of the property and, therefore, in a sense did 
become a part of the "building" or other construction; and that under 
a proper interpretation of Section 406(d) of the Revenue Act, with 
special reference to the subsequent legislative amendment, all of said 
materials are expressly exempt. 

These contentions will be considered in this order. All must be con- 
sidered with reference to the Revenue Act as amended through 1941, as the 
events sought to be taxed in this case occurred prior to the effective date of 
the 1943 amendments. 

I 
I cannot agree with the taxpayer that gasoline is exempt from the sales 

tax. As a matter of fact. Section 406(a) expressly states that "it is not 
the intent of this article to exempt gasoline fromi the retail sales tax." The 
retail sales tax on gasoline is merely satisfied by a pro tanto part of the 
6c gasoline tax which is levied on such gasoline. Therefore, there is no 
exemption here which can be carried forward into the use tax article under 
the provisions of Section 803(a). It is my opinion that the use tax attaches 
to gasoline which is purchased outside the State for use inside the State 
because of the fact that the 6c gasoline tax has not been paid to this State 
and there is, therefore, nothing to credit on the sales or use tax. 

II 
The taxpayer's contention relative to tires and other equipment, the use 

of which outlived the project in this  State, apparently has reference to 
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Section   803(e),   which   exempts   from   the   use   tax   the   storage,   use   of 
consumption of 

"(e) Tangible personal property purchased or acquired prior to 
coming into this State and brought into this State by a person a non- 
resident thereof for his, her, its or their own use or enjoyment while 
temporarily in this State." 

The assessment which you have made, I understand, is applicable only 
to those materials which were purchased by the taxpayer after work had 
been started on the project in this State. Under these circumstances I am 
of the opinion that the section quoted above is not applicable here for 
the reason that the materials in question were not purchased by the 
taxpayer "prior to coming into this State." I am not advertent to any 
other provision which would exempt these materials. They were purchased 
for initial use on a project in this State after the purchaser had started 
work on said project, and they were actually used in this State, both initially 
and substantially. Under these circumstances, I am of the opinion that 
such use in this State is not exempt from the use tax, and that the temporary 
character of the use is not material to this question. 

Ill 
I am unable to agree with the taxpayer that all materials used on this 

project are exempt as "building materials" under Section 406(d) of the 
Revenue Act, as amended through 1941. 

The gist of the taxpayer's contention seems to be as follows: 
That when the relevant part of Section 406(d) was enacted in 1939 

it was generally understood that the States could not constitutionally 
tax any materials sold to a contractor with the United States for 
use in carrying out the terms of the Federal contract, and that it 
was with this thought that our legislature exempted "building materials" 
sold to Federal contractors, meaning by the term, "building materials," 
all materials used in Federal construction work, irrespective of the 
question whether or not such materials entered into or became a part 
of a building; that subsequently the U. S. Supreme Court decided, in 
Alabama v. King and Boozer, 314 U. S. 1, 86 L. ed. 3, that States could 
constitutionally tax the sale of such materials to Federal contractors; 
that our legislature then, in 1943, in the exercise of its newly discovered 
constitutional power, deleted all reference to the Federal Government 
so as to tax all such materials when sold to independent contractors with 
the United  States  Government. 

While conceding the force of the taxpayer's argument, I am of the 
opinion that the history of this law indicates a quite different interpretation. 
It appears to me that the following analysis strikes nearer the truth: 

In 1937 our legislature enacted Section 427 into the Revenue Act. That 
section was a "use tax" upon "building materials"; and "building materials" 
was defined as "tangible personal property .. . which shall enter into or 
become a part of any building or other kind of structure in this State, 
including all materials, supplies, fixtures and equipment of every kind and 
description which shall be annexed thereto or in any manner become a part 
thereof," except certain named materials not pertinent here. Subparagraph 
(b)   of that section exempted from the use tax "such tangible personal 
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property as shall enter into any building or structure erected or con- 
structed under any contract with the Federal Government or any of its 
agencies. ..." 

In 19^39 our legislature amended Section 406(d) of the Revenue Act by 
adding the following: 

"Sales of building material made directly to the Federal Govern- 
ment or to State and local governments in this State shall be exempt 
from the tax on building material levied in this Act, and sales of 
building material to contractors to be used in construction work for 
Federal, State or local governments shall be construed as direct sales." 

In 1943 our legislature amended Section 406(d) by striking out the 
words underlined above. The effect was to eliminate the exemption as to 
"building materials" sold to contractors with the Federal Government. 

When the legislature created the exemption as to sales of building ma- 
terials to contractors for Federal construction work, it probably had in 
mind a line of Federal cases led by Panhandle Oil Co. v. Mississippi, 
277 U. S. 218 (1937). and Graves v. Texas, 298 U. S. 393 (1935). In the 
Panhandle case it was held that a State could not impose a tax, measured 
by the quantity sold, upon the privilege of selling gasoline to the Federal 
Government, because in substance and effect such tax on the sale to the 
Government and, therefore, impeded and burdened the United States 
in the exercise of its constitutional powers. In the Graves case it was 
held that a State cannot impose an excise tax on the amount of gasoline 
withdrawn from storage for sale to the United States. It will be observed 
that in each of these cases the material, the sale or storage of which was 
taxed, physically passed to the United States, and that the United States 
paid an increased price for that very material (i.e., gasoline) in direct 
proportion to the tax that was laid on it. 

If the 1939 legislature, in creating the exemption as to "building ma- 
terials," intended, as seems likely, to confine such exemption to con- 
stitutional necessity as it was then conceived, it would seem that the 
exemption was intended to cover only those materials which, as part of a 
building or structure, physically passed to the Federal Government on a 
"cost-plus-a-fixed'fee" contract, on the theory that only as to these ma- 
terials was there, in substance and effect, a sale of materials to the United 
States. Other materials used by the contractor did not actually pass to the 
Federal Government, and, therefore, the economic burden of the tax on the 
sale to the contractor was not thought to rest on the Government; and 
as to these other materials no exemption was granted. 

1941 U. S. Supreme Court decided Alabama v. King and Boozer, 314 U. 
S. 1, 86 L. ed. 3, and Curry v. U. S., 314 U. S. 14, 86 L. ed. 9. 

These cases overruled the former cases and held that a State could con- 
stitutionally impose a tax upon the sale or use of articles sold to or used 
by a contractor with the United States on a "cost-plus-a-fixed-fee" basis, 
even though the title to such materials passed to the United States and 
even though the economic burden of the tax is borne by the United States. 
if such contractor purchased on his own credit and could not obligate the 
United States on purchase contracts. 

Thus, the Supreme Court in these cases overruled the existing law and 
held that even as to building materials, title to which passed to the Govern- 
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ment under the "cost-plus" contract, a State sales or use tax could con- 
stitutionally be imposed; and in 1943 our legislature took notice of these 
decisions by withdrawing the exemption from building materials. 

In my opinion the above analysis is the correct one. It tends to show that 
the legislature originally exempted only "building materials" (i.e., materials 
which became a part of a building and passed to the Government) because 
it thought that this was all that the Constitution demanded; and that 
when the Supreme Court decided that a tax even as to "building materials" 
was valid, the exemption was forthwith withdrawn. 

Aside from any approach to the question of interpretation on the basis 
of constitutional considerations, it appears to me that the ordinary rules of 
statutory construction resolve the matter against the taxpayer. The exemp- 
ion of "building materials" sold to contractors for Federal construction was 
created by the 1939 legislature. Only two years prior thereto the 1937 
legislature had enacted Section 427 of the Revenue Act, which clearly 
defined building materials as those which became part of a building. It 
seems clear that the legislature was speaking of the same thing when it 
created the exemption in 1939. I find nothing to indicate that the legis- 
lature meant something different when it used the same term. Further- 
more, I am of the opinion that when Section 406(d) speaks of sales to the 
Government as being exempt from "the tax on building material levied 
in this Act," it refers primarily to the very tax on building materials 
imposed by Section 427, which is the only statute which levies a tax (use 
tax) on building material specifically by that name, the sales tax being 
applicable only because of the fact that it does not exempt building 
material. Thus, it seems to me that the two sections are tied inextricably 
together, and that to place different meanings upon the same term would do 
violence to the statute. 

It is of some importance that this interpretation of the statute is the 
same as that published by the Commissioner of Revenue in a clarifying 
memorandum immediately after the enactm.ent of the 1943 amendments. 
No legislative action on the point occurred during the 1945 session of the 
General Assembly. Therefore, the interpretation placed on the statute by 
the Commissioner is-deemed to have received implied legislative approval. 

Conclusion 
For the reasons set forth herein, I am constrained to advise that, in 

my opinion, the taxpayer's position cannot be sustained, and that your 
assessment of use tax was properly made. 

S'ALES TAXES; CONTRACTOR WITH FEDERAL GOVERNMENT; TAXABILITY 
OF BUILDING MATERIALS FOR WHICH BIDS WERE RECEIVED 

PRIOR TO APRIL 1, 1943 
16 February, 1946. 

You request that I give you my opinion upon the liability of the Cleveland 
Tramrail Carolinas Company, hereinafter referred to as the taxpayer, for 
a proposed sales and use taxes assessment made on the basis of an audit 
completed on November 14, 1944, based on purchases made by said taxpayer 
in the fulfillment of a subcontract for the installation of certain equipment 
fit the Marine Corps Air Station at Cherry Point, N. C. 

The principal contract. No. 4957, was between the Federal government 
and r. A. Loving Company. The original subcontract, which was for a lump 
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sum, was dated January 5, 1943. Since prior to April 7, 1943, the sales tax 
statute specifically exempted building materials sold to a Federal con- 
tractor, it is clear that the taxpayer is not liable for sales or use taxes on 
building materials purchased under this original subcontract prior to April 
1, 1943. 

After the work under the original subcontract was commenced, however, 
it was found necessary to enlarge the scope of the installations agreed 
upon, and this in turn necessitated the entering into of subsequent agree- 
ments between the taxpayer and T. A. Loving Company, which were evi- 
denced by change orders specifying in detail the nature of the additional 
work and materials to be furnished. Under these agreements, the addi- 
tional work was to be done and materials furnished for a lump sum, just 
as was the case in the original contract. It appears that these change or- 
ders were dated after April 1, 1943, and, therefore, the question arises 
whether the additional building materials furnished pursuant thereto were 
subject to the sales and use taxes. 

Counsel for the taxpayer has furnished copies of three letters from the 
taxpayer addressed to T. A. Loving Company which tend to show that re- 
quests for the additional work had been made, and bids therefor had been 
received, prior to April 1, 1943. Taxpayer's counsel verified this in a letter 
written under date of August 9, 1945. He pointed out that the paper work 
in connection with government contracts, such as the change orders under 
consideration, usually followed by considerable lengths of time the date 
upon which orders were actually placed and accepted. He also stated that 
the change orders amounted to nothing moi-e than confirmation of the 
agreements previously entered into. 

The Legislature of 1943 struck out of the law the exemption from taxa- 
tion of the sales and use of building materials to or by Federal contrac- 
tors. This amendment was eff'ective April 1, 1943, but the Act in which it 
was incorporated specifically provided that its provisions did not affect 
any lump sum or unit price contract which was awarded, or upon which 
bids were received, prior to April 1, 1943. 

Since taxpayer's bids for the additional installation work appear to have 
been received by T. A. Loving Company prior to April 1, 1943, I am of 
the opinion that the sales of building materials used in connection therewith 
are exempted from tax. The fact that the actual change orders executed in 
connection with the later agreements were made upon dates subsequent to 
April, 1943, is of no consequence here since the bids for the work appear 
to have been received prior to that date. 

It is, therefore, my opinion that you should withdraw the part of the 
proposed assessment which is based upon (1) sales of building materials 
entering into the work agreed upon in the original subcontract, and (2) 
sales of building materials used in connection with the additional work for 
which bids were received prior to April 1, 1943. 

SALES TAX; RESTAURANTS OPERATED IN INDUSTRIAL PLANTS 

19 February, 1946. 

You request that I advise you whether meals sold in restaurants operated 
in connection with mills and other industrial plants are subject to the 3% 
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retail sales tax. Your inquiry, as I understand it, has reference to those 
restaurants which are operated on a non-profit basis for the benefit of 
employees only. You state that in some instances these restaurants are 
operated by the mill or industrial plant itself, while in other instances the 
mill or industrial plant merely furnishes the space and authorizes other 
persons to actually operate the restaurant. 

The 37f sales tax is imposed upon the sale of meals in cafes, restaurants, 
cafeterias, and other similar establishments. There is no exemption in the 
statute in favor of restaurants operated in connection with mills and other 
industrial plants, and the fact that such restaurants are operated on a non- 
profit basis and for the benefit of employees only does not, in my opinion, 
create any exemption in their favor. Charges of some nature are made for 
meals served therein, and in engaging in this type of service the mill, in- 
dustrial plant or persons authorized to operate the same are selling tax- 
able merchandise, and are making such sales in competition with other 
establishments which must collect and remit the tax. 

It is, therefore, my opinion that meals sold in such restaurants are sub- 
ject to the 3% sales tax regardless of the fact that such restaurants are 
established merely for the convenience of the employees and regai'dless of 
the fact that no profit is intended or received. 

INCOME TAX; DEDUCTIONS; DEPRECIATION BASIS WHEN 

CORPORATION ACQUIRES PROPERTY FROM SUBSIDIARY 

ON DISSOLUTION OF LATTER 

19 February, 1946. 

The Vick Chemical Company of Delaware, successor to the dissolved 
North Carolina corporation, Vick Chemical Company, has requested re- 
funds of tax as a result of its election to terminate the sixty-month amor- 
tization period and recompute net income for back years by spreading the 
cost of emergency facilities over the shorter period under the provisions of 
Section 124 of the Federal Internal Revenue Code. While this election is 
permitted under the Federal law, you have issued a memorandum to the 
eff'ect that North Carolina accepted the sixty-month period originally as 
being reasonable; that you still considered it reasonable; and that taxpay- 
ers would continue to report depreciation to this State on that basis, irre- 
spective of any election they may make otherwise with the Federal govern- 
ment. 

Therefore, unless the taxpayer in this case can show, by adequate evi- 
dence, special circumstances which render the sixty-month period so un- 
reasonable as to cause hardship, I am of the opinion that the refunds re- 
quested must be denied. Even if some adjusted basis or period were allowed 
by you and resulted in the necessity of recomputing net income for back 
years, no refund could be made on account of any changed net income for 
any taxable year beyond the three-year statute of limitations. 

But the principal inquiry you have addressed to me arises out of the fact 
that the taxpayer, on April 30, 1945, succeeded to all the assets of its wholly 
owned North Carolina subsidiary of the same name, which on that same 
day ceased to do business and was dissolved. You ask what basis shall be 
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used by the taxpayer for computing its depreciation deduction on assets 
acquired in this manner from its wholly owned subsidiary. 

Section 322 (8) of the Revenue Act provides, among other things, that 

". . . . The cost of property acquired since January first, one thousand 
nine hundred and twenty-one, plus additions and improvements, shall 
be the basis for determining the amount of depreciation. . ." 

Section 319 of the Revenue Act states the method for determination of 
gain or loss from the sale or disposition of property and reads in part as 
follows: 

". . . Provided, no gain or loss shall be recognized upon the receipt 
of a corporation of property distributed in complete liquidation of an^ 
other corporation, if the corpoi-ation receiving such property was on the 
date of the adoption of the plan of liquidation and has continued to be 
at all times until the receipt of the property the owner of stock (in 
such other corporation), possessing at least eighty per centum (80%) 
of the total combined voting power of all classes of stock entitled to 
vote, and the owner of at least eighty per centum (80%) of the total 
number of shares of all other classes of stock (except non-voting stock 
which is limited and preferred as to dividends." 

The Federal Internal Revenue Code expressly provides that the basis to 
be used for depreciation is the same basis as is used, under the same cir- 
cumstances, for gain or loss (Section 114). Thus, under the Federal law the 
gain-or-loss provision relating to liquidation of a corporation (similar to 
the one quoted above) is expressly made a part of the depreciaton rules by 
reference. 

Although our Revenue Act contains no express provision relating the 
depreciation section to the gain-or-loss section, I am of the opinion that, 
construed in the light of each other, their connection with each other is im- 
plied. There is no good reason to have one basis for depreciation and an- 
other basis for loss or gain upder exactly the same circumstances. The 
special circumstances which would motivate a legislative exception to the 
"cost" rule in a gain-or-loss case, would likewise, and with the same force, 
motivate an identical exception in a depreciation case. Whether the tax- 
payer is computing his gain on the sale of property, or is computing a per- 
centage depreciation, he must have a "basis" or starting point. In most 
cases that basis will be his cost of acquisition. But in some cases this cost 
either cannot be ascertained, or is arbitrary, or is not reasonable; and in 
these cases, such as one where a corporation liquidates and takes over the 
assets of its subsidiary, it may be feasible and advisable to make an ex- 
ception to the "cost" rule and name some other basis. Such an exception 
was made by the 1937 Legislature, which amended Section 319. The effect of 
this exception, of course, is to give the transferee corporation the "basis" of 
its transferer for gain-or-loss purposes. I can perceive no reason why the 
same rule would not be equally applicable for purposes of depreciation. The 
reason and necessity for the rule are the same in both cases. 

Therefore, while our Revenue Act lacks the express language of the 
Federal Code in this respect, in my opinion there is a clear implication to 
the effect that under a given set of circumstances the same basis should be 
used in depreciation cases and in gain-or-loss cases. This intent is implicit 
in the closely parallel provisions of Sections 319 and 322(8). 
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Therefore, when the proviso in Section 319 is read as a part of Section 
322(S), or rather in its proper relationship with Section 322(8), I am 
of the opinion that where, as here, a Delaware corporation liquidates 
and dissolves its wholly-owned North Carolina subsidiary and acquires 
the latter's assets in a general plan of reorganization, uninterruptedly 
carrying on the business of its former subsidiary without any apparent 
change, the Delaware parent corporation should use the basis of its 
former subsidiary for depreciation purposes as well as for purposes of 
loss or gain. 

. INCOME TAXES; PAYMENTS BY CORPORATION TO WIDOVV^ 

OF A DECEASED EMPLOYEE 

11 March, 1946. 

You inquire whether a pension, paid in the form of monthly payments, by 
Swift & Company to the widow of one of its deceased employees constitutes 
income to such widow upon which income tax must be computed under the 
provisions of the North Carolina Income Tax Law for the years 1942, 1943, 
and 1944. 

The definition of gross income from which taxable net income is derived 
is very broad and includes all income which is not specifically exempted. 
Section 317, subsection 2, of the Revenue Act provides, however, that the 
words "gross income" shall not include "the value of property acquired 
by gift, . . ." 

Under the Swift & Company pension plan, monthly payments to widows 
of certain deceased employees are made on a purely voluntary basis. The 
corporation reserves the right to change, suspend or discontinue the pen- 
sion plan at any time. Neither the employees nor their beneficiaries make 
any contributions whatsoever to the pension fund. Pensions to widows 
such as the one under consideration can in no sense be deemed to be com- 
pensation for services rendered the corporation by such widows. Nor 
would there be any basis under our law prior to January 1, 1944, upon which 
Swift & Company, the contributing corporation, might deduct these pen- 
sion payments from its income required to be reported to this State. In 
view of these facts, it is my opinion that such pension must be regarded as 
a gift or gratuity for the years 1942 and 1943, and, therefore, not subject 
to income tax. 

A different situation may exist for the year 1944 and years subsequent. 
In 1945 the Legislature inserted in the income tax statute certain provi- 
sions applicable to pension, profit-sharing, stock bonus, and annuity trusts. 
These provisions, effective from and after January 1, 1944, clothe certain 
trusts with an income tax exempt status, and authorize employers making 
contributions thereto to deduct reasonable amounts of such contributions 
from gross income. (See Sections 314(10) and 322(13) ). Section 318, 
subsection 5, now expressly states, however, that in the case of trusts 
which qualify for exemption, employees or their beneficiaries shall include 
in their gross incomes amounts received or made available to them from 
such trusts within the income year. Thus, if a widow of a deceased em- 
ployee receives a pension from a trust which qualifies for exemption under 
Section 314(10) of the Revenue Act, such pension is, since January 1, 1944, 
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no longer treated as a gift to her, but as income upon which tax must be 
computed. 

I have no information as to whether or not the Swift & Company pension 
plan from which payments are made to the widow under consideration 
qualifies for exemption under Section 314(10). If such plan is within the 
exempt class, it is my opinion that payments to such deceased employee's 
widow during the year 1944 must be reported by her as gross income. If 
the pension plan is not one which falls within the exempt category, I think 
that the pension paid the widow must be considered a gift or gratuity to 
the same extent that it was in the years 1942 and 1943; and, therefore, not 
a part of gross income for 1944. 

INTANGIBLES TAX; BANK DEPOSITS REPRESENTING BENEFITS PAID 

BY U. S. TO VETERANS, THEIR BENEFICIARIES AND DEPENDENTS 

21 March, 1946. 

You inquire whether funds on deposit in banks, which represent benefits 
of various kinds paid to veterans, their dependents, or beneficiaries by the 
U. S. Government, are subject to the intangible tax imposed in Section 701 
of the Revenue Act. 

By express provision of Section 454(a) of Title 38, U.S.C.A., payments 
of benefits made to, or on account of, a beneficiary under any law relating 
to veterans are exempt from taxation. This statute specifically provides 
that such benefits are exempt from taxation both before and after receipt 
of same by the person entitled thereto. In addition to this exemption of 
general application, the Federal Government has provided for the exempt- 
ion from taxation of certain specific benefits noted below: 

(1) Section 450(4) of Title 38, U.S.C.A., provides that any bene- 
fit payable or paid by the Veterans' Administration shall be included 
within the exemption set forth in Section 454(a), noted above. 

(2) Section 393 of Title 38, U.S.C.A., provides that any pension 
paid to a veteran by reason of the fact that his name is placed on the 
"Army and Navy Medal of Honor Roll" shall be exempt from taxation. 

(3) Section 691(e) of Title 38, U.S.C.A., provides that all muster- 
ing-out payments due or to become due to any veteran shall be exempt 
from taxation. 

(4) Section 816 of Title 38, U.S.C.A., exempts from taxation all 
payments made to veterans or their beneficiaries under the National 
Service Life Insurance Act to the same extent that benefits are exempt 
in Section 454(a). 

The Supreme Court of the United States in Lawrence v. Shaw, 300 U. S 
245, has held that the immunity from taxation of payments of benefits by 
the Federal Government to veterans attaches to bank deposits of such vet- 
erans which do not represent or flow from his investments, but result from 
the deposit of warrants or checks received from the government when such 
deposits are made in the ordinary manner so that the proceeds of the col- 
lection are subject to draft upon demand for the veteran's use. In other 
words, the exemption from taxation extends to such benefits only until they 
are expended or invested. 

The exemptions heretofore noted are contained in laws enacted by the 
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Congress of the United States. There are in addition to these certain state 
statutes which grant exemptions in favor of veterans' benefits. 

Section 105-344 of the General Statutes exempts from any and all taxes 
pensions or compensation received by veterans fx'om the government for 
and on account of wounds or physical disabilities contracted or sustained 
during the First and Second World Wars. 

Section 701 of the Revenue Act, which imposes a tax upon bank deposits, 
contains this provision: "Deposits representing the actual payment of bene- 
fits to World War veterans by the Federal Government, when not reinvested, 
shall not be subject to the tax levied in this section." 

It should be noted that the exemption statutes herein referred to are not 
applicable to retirement pay received by personnel of the regular Army, 
Navy and Marine Corps. This oftice has previously ruled that such retire- 
ment pay is subject to state income taxes, and it is my opinion that it is alsa 
subject to the intangible tax. Such retirement pay is not a "benefit" or a 
"pension" within the meaning of the exemption statutes, but, rather, it is 
considered as compensation for services previously rendered. This is in 
agreement with the view taken by the Bureau of Internal Revenue with 
reference to Federal income taxes. 

FRANCHISE TAX; INITIAL TAX; COMMISSIONER NOT RESTRICTED        • 
TO ORIGINAL AMOUNT OF CAPITAL STOCK 

2 April, 1946. 

You have requested my opinion on the following matter. 
The Port Publishing Company of Wilmington, N. C, hereinafter called 

the taxpayer, was organized under the laws of the State of North Caro- 
lina, and received a charter on September 9, 1944. At that time it was de- 
termined that the amount of $20,000 would be issued in capital stock in pay- 
ment for assets to be transferred to the new corporation. However, on Oc- 
tober 1, 1944, an entry was made on the books, debiting stock subscriptions 
and/or cash with $30,000 and crediting capital stock account so as to in- 
crease the capital stock to $50,000. On November 8, 1944, taxpayer filed 
its initial franchise report. This was within sixty days after date of incor- 
poration in compliance with Section 211 of the Revenue Act, although the 
capital stock prior to this time had been increased to $50,000. As stated 
above, this initial report showed a capital stock of $20,000 and payment 
of franchise tax was tendered on the basis of that amount. The fact that 
the capital stock had been increased from $20,000 to $50,000 as of October 
1, 1944, did not appear to your office until the taxpayer filed its 1945 fran- 
chise report indicating a fiscal year beginning October 1. When you dis- 
covered this increase you made an additional assessment of initial fran- 
chise tax. The taxpayer contends that you had no authority to increase the 
initial tax, and takes the position that the initial tax in every case is de- 
termined on the date of incorporation. 

I cannot agree with the taxpayer's contention in this matter. Even in 
this case the taxpayer implies that the original $20,000 was not issued on 
the date of incorporation. He says merely that it was "definitely deter- 
mined that the amount of $20,000 would be issued in capital stock." I see 
nothing in Section 211 which restricts the computation of the tax either 
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to the amount of stock actually issued and outstanding on the date of in- 
corporation or to any other amount which the incorporators may contem- 
plate on that date. In this case, the very fact that the capital stock was in- 
creased is proof that the incorporators' estimate of the amount of stock 
to be issued was proved to be wrong by the subsequent increase of the stock 
to $50,000. Under the taxpayer's interpretation of Section 211 a new cor- 
poration could avoid payment of tax by the simple device of operating for 
a few days on a nominal capital. I do not believe that Section 211 was in- 
tended to allow such a result. It gives the Commissioner of Revenue author- 
ity "to obtain such information concerning the basis for the levy of the 
tax from such other information he can obtain" and to that end to "require 
of such corporation to furnish him such a report as may clearly reflect and 
disclose the amount of its issued and outstanding capital stock, surplus and 
undivided profits as set out in Section 210 and information as to such other 
factors as may be necessary to determine the basis of the tax." It is difficult 
to see how these provisions could have given the Commissioner any broad- 
er authority to compute a tax in an appropriate amount. 

Therefore, I am of the opinion that under facts in this case the Commis- 
sioner is authorized to compute the initial franchise tax on the basis of the 
increased capital stock of $50,000. As a practical matter, this result seems 
to be equitable, for the increase was made after the corporation had op- 
erated less than one month; and the taxable period after the increase for 
the purposes of this initial tax seems to have been for a full year. 

INTANGIBLES TAXES; BANK DEPOSITS IN OUT-OF-STATE BANKS DEEMED TO 

BE "OWNED IN THIS STATE" AND NOT EXEMPT UNDER SECTION 872 

2 April, 1946. 

You have requested my opinion on this matter. 
The Piedmont Fire Insurance Company, 218 S. Tryon Street, Charlotte, 

North Carolina, hereinafter called the taxpayer, is a North Carolina cor- 
poration. It has heretofore filed its annual intangible tax returns, the last 
one as of December 31, 1944. At that time it had approximately $320,000 
on deposit in banks outside the state of North Carolina, and it paid to 
the State of North Carolina the intangible tax thereon. 

Section 872 of the Revenue Act, as amended through 1945, levies a tax 
on insurance companies measured by gross premiums, and contains the 
following provision: 

"The taxes levied herein, measured by premiums, shall be in lieu of 
all other taxes upon insurance companies except: fees and licenses un- 
der this Article, or as specified in Chapter 58 of the General Statutes 
of North Carolina, as amended; taxes imposed by Chapter 118 of the 
General Statutes of North Carolina; and ad valorem taxes upon real 
property and personal property owned in this State." 

The taxpayer contends that the Section quoted above has the effect of 
exempting out-of-state bank deposits from the intangible tax because they 
are not '"'owned in this state." 

I am unable to agree with the contention advanced by the taxpayer. In- 
tangible property, unlike tangible property, has no physical location. In- 
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tangible property consists of nothing more or less than a relationship be- 
tween persons. Therefore, in the case of bank deposits there is a special 
form of debtor-creditor relationship. It is true that the so-called "bank 
account" is in a bank outside the state; however, said "bank account" is not 
itself the intangible property, but merely the evidence of the intangible 
property, i.e., the evidence of the relationship between two persons. 

Because of the fact that intangible property, because of its very nature, 
can have no physical location, the courts in the absence of some special 
circumstances, which are not present in this case, have consistently placed 
the taxable situs of intangibles at the domicile of the owner. It is on this 
theory that the State of North Carolina has had the constitutional right 
to tax out-of-state bank deposits owned by North Carolina persons and 
corporations. If these items of intangible property were not deemed to be 
within the territorial limits of the state of North Carolina, the State of 
North Carolina would be prohibited by the Fourteenth Amendment of the 
Federal Constitution from taxing the same; for a state can levy a tax only 
on that property which is situated within its boundary. It is my opinion 
that Section 872 of the Revenue Act was intended to leave undisturbed all 
North Carolina ad valorem taxes, and that the reference to "real property 
and personal property owned in this state" is simply descriptive of the 
state's constitutional limitations. In other words, North Carolina can con- 
stitutionally tax only that property which is owned in this state. Therefore 
it is my opinion that the use of the words "owned in this state" is mere 
surplusage. 

For the reasons stated above it is my opinion that bank accounts owned 
by a domestic corporation in an out-of-state bank are intangible property 
"owned in this State" and are subject to the intangible tax which is an ad 
valorem tax)  notwithstanding Section 872 of the Revenue Act. 

BEVERAGE CONTROL ACT; WHOLESALER NOT AUTHORIZED TO FURNISH 

FREE BEER TO RETAILER AS COMPENSATION FOR PLACING 

SIGNS WITHIN LICENSED PREMISES 

8 April, 1946. 

You request that I advise you upon the following matter, 
A wholesale dealer in beer desires to place window signs within a retail 

dealer's place of business. As compensation for the placing of these signs 
within the licensed premises, it is the desire of such wholesaler to furnish 
the retailer with a free case of beer. You inquire whether the furnishing 
of this type of compensation is authorized, in view of the provisions of 
Section 506 (a) of the Revenue Act or Beer Regulation No. 5 issued pur- 
suant thereto. 

Section 506 (a) provides that it shall be unlawful for any person, firm 
or corporation engaged in business as a wholesaler of malt beverages to 
"induce through any of the following means any retailer, engaged in the 
sale of wine or malt beverages, to purchase any products from such person, 
firm or corporation . . (2) by furnishing, giving free goods or deals, rent- 
ing, lending, or selling to the retailer any equipment, fixtures, signs, sup- 
plies, money, services, or other things of value, subject to such exceptions 
as the Commissioner of Revenue shall by regulation prescribe. . . ." Beer 
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Regulation No. 5 makes certain exceptions to this statute. Paragraph 2 (2) 
provides that it shall be lawful to furnish to retailers containers of malt 
beverages sold and delivered. You raise the question w^hether the furnish- 
ing of a free case of beer would come within the meaning of this exception 
contained in Section 2 (2). 

It is my opinion that the furnishing of a free case of beer would clearly 
come within the prohibitions expressed in Section 506 (a). I have studied 
the provisions of Regulation No. 5, and I find no authority contained there- 
in which would authorize the furnishing of this type of free goods. I do not 
think it is the purpose or intent of paragraph 2 (2) of the regulation to 
authorize wholesalers to distribute malt beverages free of charge in any 
quantity to retail dealers. This paragraph has reference only to the contain- 
ers in which beer is handled. 

I, therefore, conclude that a wholesaler dealing in beer may not lawfully 
furnish a retailer with a free case of beer as compensation for the privilege 
of placing signs within the licensed premises of the retail dealer. 

INHERITANCE TAXATION;    SECTION 2;   EXEMPTION OF PROPERTY PASSING TO 

NON-PROFIT RELIGIOUS OR CHARITABLE CORPORATIONS LOCATED IN ANOTHER 

STATE WHICH HAS RECIPROCAL EXEMPTION PROVISIONS 

11 April, 1946 

Rose C. Harper, in her last will and testament, bequeathed the sum of 
$5,000 to a church in New Jersey and the sum of $2,000 to a hospital in the 
same state. You request my opinion as to whether or not such bequests 
are exempted under our law. 

Section 2 of the Revenue Act (G. S. 105-3) exempts: 

"(c) Property passing to religious, educational or charitable cor- 
porations, foundations or trusts, not conducted for profit, incoi'porated 
or created or administered under the laws of any other state: If such 
other state levies no inheritance or estate taxes on property similarly 
passing from residents of such state to religious, educational or 
charitable corporations, foundations or trusts, incorporated or created 
under the laws of this state. . ." 

Chapter R. S. 54:34-2(b) of the laws of New Jersey exempts from in- 
heritance or estate taxation, bequests of $5,000 or less to similar charities 
wheresoever incorporated or located. The New Jersey law has always been 
construed by the Department of Taxation and Finance of that state to 
permit an exemption of $5,000 to each beneficiary, and not merely an aggre- 
gate charitable exemption of $5,000 in the ic^se of each decedent's estate. 
Charitable bequests in excess of $5,000 are taxed under the New Jersey law 
at the rate of 5 per cent of the excess. 

It is my opinion that a proper construction of our law requires an exemp- 
tion of any bequest of $5,000 or less to a New Jersey charity. It will be 
observed that our law exempts the bequest if the state where the charities 
are located exempts "property similarly passing" from residents of that 
state to North Carolina charities. If these two charitable bequests had been 
made by a New Jersey resident to similar charities in North Carolina, they 
would have been exempted from inheritance taxation under the laws of the 
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State of New Jersey. In my opinion our law in this respect is intended to 
be fully reciprocal; and, therefore, I conclude that the charitable bequests 
in question are exempted from inheritance taxation in this state. 

PRIVILEGE TAXES;   SECTION 115;   LICENSE TAX COMPUTED ON PRECEDING 

YEAR'S PURCHASES, NOT DIMINISHED BY FEWER PURCHASES IN LICENSE YEAR 

12 April, 1946 

You have requested my opinion as to the following matter because of the 
fact that Mr. T. 0. Pass, the taxpayer involved, has challenged your in- 
terpretation of Section 115 of the Revenue Act, which levies a tax for the 
privilege of engaging in the business of purchasing horses and mules for 
resale. This section provides for an annual tax for each location where 
such business is carried on. The amount of the tax varies according to the 
number of carloads purchased: $25.00 in case of one carload or less; 
$50.00 in case of more than one but not more than two; and $100.00 in case 
of more than two.   The section then provides in part as follows: 

"For the purpose of calculating the amount of tax due under the 
above schedule ... purchases for the preceding license tax year shall be 
used as a medium for arriving at the amount of tax due for the ensuing 
year: Provided, however, that if during the current license year horses 
and/or mules are purchased for the purpose of resale in such quantities 
that would establish liability for a greater tax than that previously 
paid, it shall be immediately remitted to the Commissioner of Revenue 
with the license which has already been issued in order that it may be 
cancelled and a corrected license issued." 

The taxpayer, in the year preceding the license year in question, purchased 
for resale more than two carloads of horses and/or mules; but in the license 
year in question he purchased less than two carloads. For some reason not 
pertinent here the taxpayer, instead of paying the tax at the beginning of 
the license year, waited until the expiration of the license year. At that 
time he determined that he had purchased, during the license year, not more 
than two carloads; and he accordingly computed his tax on that basis and 
remitted $50.00 to the Department. The Department then made an addi- 
tional assessment of $50.00 on the basis of the preceding year's purchases, 
which were more than two carloads. 

The taxpayer contends that this was error and that the Department can 
tax him only that amount set out in the schedule opposite purchases of not 
more than two carloads, that is, $50.00. He bases his argument upon an 
interpretation of the statute to the effect that the word "medium," as used 
therein, means "middle"; that the initial calculation of the tax is made on 
the basis of the preceding year's purchases only as a "middle" or "in- 
between" amount, and the exact amount of the tax is not determined until 
the business has been done, at the end of the license year, at which time 
the tax may be found to go on either side of this "middle" point; that is, 
it may be either more or less; and an adjustment is then made, the taxpayer 
paying more tax or receiving a refund as the case may be. 

At the outset I wish to concede that the taxpayer's argument has some 
force and a great deal of justice, and it is with much regret that I have 
been compelled,  after careful  consideration  and  prolonged  discussion,  to 
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express an opinion unfavorable to him. However, we must accept the law 
as the legislature has given it to us and as we understand it; and in my 
opinion the statute is not susceptible of the interpretation which the tax- 
payer has placed upon it. 

The taxpayer apparently has made the natural mistake of regarding 
this tax as a "property tax," i.e., as a tax on so many carloads of horses 
and/or mules; and he is, therefore, unable to understand why the Depart- 
ment, for this license year, is attempting to levy against him a tax on more 
carloads than he actually purchased. 

But the tax here imposed is not a property tax: it is a privilege tax, 
i.e., a tax which is imposed for the privilege of engaging in business. Like 
all privilege taxes, this one must be measured by something; and like many 
privilege taxes, this one is measured by the amount of business which 
was done during the preceding year. Thus, I think the word "medium" 
here means "method." In other words, the preceding year's purchases are 
used as a method or measure for determining the amount of the tax for the 
ensuing year. In the case of franchise and privilege taxes it is not unusual 
to measure the tax by the preceding year's business. 

So, in my opinion, the tax at the very beginning of the license year is not 
merely estimated, but fixed, on the basis of the preceding year's business 
subject to be changed only upon the happening of one thing—an increase in 
business over that of the preceding year—and then only in the form of an 
increase in the tax. The fact that the tax cannot be deci-eased by the per- 
formance of less business is implied in the proviso, which specifically calls 
for additional tax under certain conditions, but omits any mention of a 
refund or decrease of tax. If the statute was intended to permit a decrease 
of tax, I believe it would have so provided in express language, just as it 
does with respect to an increase of tax. 

Thus, in my opinion, the tax is not a property tax on so many carloads 
of horses and/or mules purchased during the license year, but a privilege 
tax on the privilege of doing business, measured by the preceding year's 
volume of business, but subject to be increased if the business exceeds that 
of the preceding year. 

The most forceful feature of the taxpayer's argument, from a moral 
standpoint, is that the State will take advantage of a rise in business, but 
will not give the taxpayer the benefit of a fall. He says, in effect, that, "it's 
a poor rule that won't work both ways." I cannot fail to see the justice 
of such criticism. However, it is a rule which (if my interpretation is 
correct) the legislature in its wisdom has seen fit to enact into law, and 
administrative power is not effective to change it. I am not able to agree 
with the taxpayer that the rule is unconstitutional. 

Therefore, I advise that the statute required you to assess the tax on the 
basis of the preceding year's purchases, which were greater than those in 
the taxable year. 

Inasmuch as the taxpayer discussed this matter with me, I am sending 
him a copy of this letter. 
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INHERITANCE  TAXATION;   CONTINGENT   REMAINDER   CONSTITUTES 

DEVISABLE INTEREST IN PROPERTY AND IS TAXABLE 

19  April,   1946 

You have handed to me for examination certain documents and corres- 
pondence with the request that I advise you whether or not they indicate 
a taxable transfer under the provisions of the inheritance tax article of the 
Revenue Act. I have examined these papers and deduced therefrom certain 
facts, deemed by me to be essential, which are set out below. 

Rowena L. Cocke, a resident of Buncombe County, died some years ago, 
leaving a last will and testament wherein she bequeathed to her son, 
Charles Hartwell Cocke, as trustee, certain personal property for the 
benefit of her daughter, Rowena Cocke, Jr., for life, and then to her issue, 
if any; and in default of issue, to be applied to the payment of specified 
legacies, the excess or remainder to be paid to her son, Charles, individually, 
"or, if dead, then to such person or persons as he shall by will designate." 
Subsequently, and during the lifetime of his sister, Rowena, Charles H. 
Cocke died, leaving a last will and testament by which he bequeathed, after 
payment of debts, "all the rest and residue of my property of every kind 
to my Beloved Wife, Amy Plank Cocke, absolutely"; and he appointed his 
wife as successor trustee for his sister under his mother's will. 

Other provisions of said will contingent upon the failure of his wife to 
survive him are not mentioned here because she did sui'vive him, rendering 
such provisions (including specific instructions as to distribution of his 
sister's estate)   ineffectual. 

Charles H. Cocke was survived by both his wife and his sister. 
Upon these facts, I am of the opinion that under the will of his mother 

Charles H. Cocke received a contingent remaindei-—contingent upon his 
sister's dying without issue. His sister survived him. Therefore, he died 
before the happening of the contingency. 

But the fact that his death before the happening of the contingency 
prevented the interest or estate from ever vesting in him does not mean 
that he did not have something of value in the contingent remainder at the 
time of his death. A contingent remainder is a valuable interest in property 
which can be transmitted to another person. Thus, it is well established 
that a contingent remainder is assignable, or may be conveyed where the 
contingent remainderman is specified and known. Beacoyn v. Amos, 161 N.C. 
357; Bourne v. Farrar, 180 N. C. 135; Hobgood v. Hobgood, 169 N. C. 485; 
Thaynes v. Goode, 217 N. C. 639; Heath v. Corey, 215 N. C. 721. Moreover, 
if the contingent remainderman dies before the happening of the contingency 
(where his death does not render the contingency impossible) his contingent 
remainder descends under the intestate laws to his heirs and next of kin, 
and is not defeated by his death. 33 Am. Jur., Life Estates, Remainders and 
Reversions, Sec. 152. Where a contingent remainder would, in case of the 
contingent remainderman's intestacy descend or devolve upon his heirs or 
executor or administrator, statute in this State expressly provides that the 
contingent remainderrnan may dispose of his contingent interest by will. 
G. S. 31-40. 

I am of the opinion that Charles H.  Cocke received, under the will of 
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his mother, a contingent remainder which was transmissable either by the 
intestate laws or by the terms of his will, and that the provision in his 
mother's will that, in the event of his death before the contingency, the 
interest should go "to such person or persons as he shall by will designate," 
was redundant, for he had the power to bequeath his interest independently 
of any power to designate the next taker expressed in his mother's will. In 
this view of the matter it is unnecessary to decide whether or not Charles 
H. Cocke used language in his will adequate to designate the person who 
should succeed to his contingent interest. Under the provisions of G. S. 
31-40, such interest is considered to be a part of his estate, and passed to his 
wife under the tenns of the will, which gave to her the entire residuary 
estate. A contingent remainder is an "interest" or "estate" in property 
which will pass under this residuary clause. Bourne v. Farrar, 180 N. C. 135. 

Therefore, it seems clear that these facts indicate a transfer of a 
contingent interest in property by the will of Charles H. Cocke. The only 
remaining question is whether or not such a transfer is taxable under the 
inheritance article. It seems to me that the answer to this question is 
clearly indicated by the following language of Section 1 (G. S. 105-2) : 

"A tax shall be and is hereby imposed upon the transfer of any 
property, real or personal, or of any interest therein or income there- 
from, in trust or otherwise, to persons or corporations, in the following 
cases:     (italics ours) 

"First. When the transfer is by will or by the intestate laws of this 
State from any person dying, seized or possessed of the property while 
a resident of the State," 

Therefore, I am of the opinion that the contingent remainder in question 
was transferred by the will of Charles H. Cocke, and that such transfer is 
taxable. 

It should be observed that the tax is measurable, not by the value of the 
property itself, but by the value of the contingent interest therein, i.e., 
by the value of the contingent remainder, which is the thing transferred. 
Your attention is directed to Section 17 of the Revenue Act. This section 
need not be, and, by its nature, cannot be applied with exactness. It 
seems to me that, in valuing the contingent remainder in this case, you 
should consider any factors deemed by you to be pertinent. The two 
principal factors, of course, are (1) the strength of the possibility that the 
estate will actually vest in the transferee, here Mrs. Cocke, and (2) what 
the value of the estate will probably be if it does vest in the transferee. 
I realize that this is not a wholly satisfactory way to measure a tax, but it 
is the best that can be devised under the circumstances. 

The attorneys for the estate of Charles H. Cocke contend, among other 
things, that non-taxability is indicated by the fact that the testator's wife, 
the present contingent remainderman, has a smaller life expectancy than his 
sister, at whose death the estate will vest. This argument goes to the value 
of the contingent interest, under the first factor mentioned above, rather 
than to the question whether or not the interest is taxable at all. Despite 
the life expectancy, there is sojne possibility that the wife will survive the 
sister; thus, the contingent remainder transferred to the wife certainly 
has some value. 
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The attorneys for the estate also express concern over the possibility 
that the entire estate could be exhausted by taxes before it finally came to 
rest. If this possibility exists, it is purely theoretical. Moreover, the same 
would be true of any property, or interest therein, which is transferred by 
will successively from one person to another. It has been seen already that 
a contingent interest is an interest of some value. It should be remarked 
also that the thing taxed is the contingent interest, according to its value, 
not the entire corpus of the property as such. 

I believe that the view taken of this matter renders unnecessary any 
further answer to the distinction which has been drawn between estate 
taxes and inheritance taxes. Conceding, for purposes of argument, the 
correctness of the distinction drawn by the estate's attorneys, there is a 
"receiving" of a present interest in property in this case. The contingent 
remainder was a valuable and devisable interest which passed to the testa- 
tor's wife. Therefore, there was an "actual taking" of an interest in 
property which would render the same subject to an inheritance tax. 

I trust that this will be an adequate answer to your question. 

INHERITANCE TAXATION; NON-RESIDENT DECEDENT'S INTEREST IN LIMITED 

PARTNERSHIP IN THIS STATE EXEMPT FROM N. C. INHERITANCE TAX 

25 April,  1946 

You have requested my opinion based on the following facts. 
At her death, Annie S. McCullum, a resident of Danville, Virginia, was 

a limited partner in the limited partnership known as Mecklenburg Furni- 
ture Shops. This partnership was organized and exists under and by 
virtue of the North Carolina Uniform Limited Partnership Act, G. S. 59-1 
et seq., and does business in this state near Charlotte. 

Your specific question is whether or not the decedent's interest in the 
limited partnership, as a limited partner, is subject to the North Carolina 
inheritance tax upon her death intestate while she was domiciled in 
Virginia. The taxpayer suggests that this interest is taxable only by Vir- 
ginia, the domiciliary state. 

Regardless of the nature of the property owned by the partnership, 
whether the same be real estate or personal property, a limited partner's 
interest in a limited partnership is expressly declared by statute to be 
personal property. G. S. 59-18. This means, of course, that such interest 
is intangible personal property. Independently of statute the courts are 
generally agreed on the proposition that a partner's interest or share in a 
partnership is intangible personal propei'ty, at least when it passes to his 
personal representative by reason of his death. The representative does not 
succeed to any right to specific partnership property, for the decedent's 
interest was simply a chose in action, a right to receive in cash the sum 
showjj to be due him upon an accounting. This right is includible in the 
decedent's gross estate. McClennen v. Commissioner of Internal Revenue, 
131 F. (2d) 165 (1942). See also Blodgett v. Silberman, 277 U. S. 1, 72 L 
ed. 749 (1927) ; 28 Am. Jur,, Inheritance, Estate & Gift Taxes, Sec. 109. 

A few years ago to have conceded the partner's interest to be intangible 
personal property would have been equivalent to a relinquishment of all 
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taxing jurisdiction in this case to the State of Virginia, for the United 
States Supreme Court in a line of cases beginning with Farmer's Loan & 
Trust Co. V. Minn., 280 U. S. 204, 74 L. ed. 371, 50 S. Ct. 98 (1930), read into 
the Fourteenth Amendment a "rule of immunity from taxation by more 
than one state"; and, in the case of intangibles, that state was the domici- 
liary state under the maxim mobilia sequuntur personam. 

However, the theory that only one state can lay a tax upon the same 
property was blasted in Curry v. McCanless, 307 U. S. 357, 83 L. ed. 1339 
(1939) and the death blow was subsequently dealt in State Tax Commission 
V. Aldrich, 316 U. S. 174, 86 L. ed. 1358 (1942), which upheld a Utah 
inheritance tax upon a nonresident's shares of stock in a Utah Corporation 
and expressly overruled First Nat'l Bank v. Maine, 284 U. S. 312, 76 L. ed. 
313(1932), which had held that only the domiciliary state could tax. 

It seems clear now that intangilale property can be taxed, not only by 
the state of the creditor's domicile, but also by the state of the obligor's 
domicile. Intangible property is nothing more than a relationship between 
persons. If that relationship receives protection or benefit from more than 
one state, it is taxable by both.    See Anno. 139 A.L.R. 1458. 

The interest of a partner in a partnership owes its protection and benefit, 
not only to the state of the partner's domicile, but also to the state under 
whose laws the partnership was organized and now exists and does business. 
Without the protection and authority granted by the latter state the 
partner's interest would be valueless and unenforceable. For this protection 
and authority the state may ask something in return without running afoul 
of the Fourteenth Amendment. See 28 Am. Jur., Inheritance Tax, Sec. 109 
(pocket parts, 1945); Anno., 144 A.L.R. 1134; Re. Bijur Estate, 127 Misc. 
206, 216 N.Y.S. 523  (1926). 

Therefore, I conclude that this state may constitutionally impose an in- 
heritance tax upon the transfer, at death, of the share or interest of a 
limited partner in a limited partnership in this state, even though such 
partner be domiciled in Virginia at the time of his death. 

The only remaining question is whether or not North Carolina does impose 
an inheritance tax under these circumstances. Section 1 of the Revenue 
Act (G. S. 105-2) imposes a tax "upon the transfer of any property, real 
or personal, or of any interest therein. ..." 

"Second . . .when the transfer is of real property or intangible 
personal property within the state, or intangible personal property that 
has acquired a situs in this state, and the decedent was a nonresident 
of the state at the time of death." 

The last paragraph of Section 1 reads as follows: 

"Provided, however, that nothing in this Article shall be construed 
as imposing a tax upon any transfer of intangibles not having a corn- 
mercial or business situs in this State at the time of his death, and, if 
held or transfei-red in trust, such intangibles shall not be deemed to 
have a commercial or business situs in this State merely because the 
trustee is a resident or, if a corporation, is doing business in this State, 
unless the same be employed in or held or used in connection with some 
business carried on in whole or in part in this State." 

Inasmuch as an interest in a limited partnership in this State is intangible 
personal property, it is my opinion that the provisons just quoted exempt 
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such interest, wTien owned by a non-resident, unless it has acquired a 
business situs within this State. I am not aware of any facts in this case 
which would give the Virginia resident's interest in the North Carolina 
partnership a business situs in this State. In my opinion the mere fact 
that the partnership does business in this State is not sufficient for that 
purpose. Of course, the intangible property of the partnership, such as 
its bank account, may have acquired a business situs in North Carolina, 
and its tangible property actually present in this State has a taxable situs 
here. But we are not dealing here with the taxability of partnership 
property, rather with the taxability of a share or interest in the partnership 
business; and I cannot perceive that this share or interest, as intangible 
personalty, has acquired a business situs from the mere fact that the 
business itself is carried on in this State. It has been held that the mere 
fact that a foreign corporation does business in a State does not give its 
shares of stock a taxable situs in that State. Rhode Island Trust Co. v. 
Doughton, 270 U. S. 69; Roian v. State, 195 N. C. 295. 

For the reasons stated herein, I am of the opinion that, although the 
recent decisions of the U. S. Supreme Court give North Carolina the con- 
stitutional right and jurisdiction to lay an inheritance tax upon the transfer- 
at-death of a non-resident partner's interest in a North Carolina limited 
partnership, our Revenue Act by express provision exempts from taxation 
in such case. 

INCOME TAXATION;    LABOR ORGANIZATIONS NOT TAXABLE 

6 May, 1946. 

You have requested me to advise you whether or not, in my opinion, 
United Tobacco Workers Local 22, a labor union or organization, is liable 
for payment of income tax. It appears that this is a local unit located 
in Winston-Salem, North Carolina, affiliated with Food, Tobacco, Agricul- 
tural and Allied Workers Union of America. It appears further that 
this is a local union of the CIO. Its representatives state that the purpose 
of said union is to engage in collective bargaining for the improvement of 
wages and working conditions. The income of the organization is derived 
from initiations, dues, assessments and fines. The funds are expended for 
maintenance of office and for the purpose of furthering the objectives of 
the union. 

The definition of gross income in Section 317 of the Revenue Act (G. S. 
105-141) is sufficiently broad to cover the moneys received by labor unions 
by way of initiations, dues, assessments and fines. Therefore, such income 
would be taxable without a specific exemption in the statute. 

Section 314 of the Revenue Act (G. S. 105-138) exempts from income 
taxation, among other things, the following: 

"5.     Civic   leagues   or   organizations   not   organized   for   profit   but 
operated exclusively for the promotion of social welfare." 
It is my opinion that this labor union under the facts stated above is 

an organization not organized for profit but operated exclusively for the 
promotion of social welfare, and that said labor union is, therefore, exempt 
from  income taxation under our  Revenue Act. 
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I am advertent to the fact that the Federal government and a majority 
of the states expressly exempt labor organizations by name. However, I do 
not believe that the failure of our law to contain an express exemption 
of this kind necessarily excludes labor organizations from the more general 
exemptions contained in our Revenue Act. Looking at our Act as a whole, 
I believe that there is a purpose therein to exempt generally organizations 
organized and operated exclusively for non-profit purposes; and although 
labor organizations are not expressly named, others are named such as 
business leagues, chambers of commerce, merchants' associations, boards 
of trade, pleasure and recreational clubs, farmers' organizations and mutual 
associations. It appears to me that a liberal construction of the entire 
exemption section would embrace labor unions organized and operated under 
the facts stated above, where no part of the net earnings of which inures to 
the benefit of any private member. 

The conclusion I have reached finds some support in the fact that labor 
unions have not been required to report their income or pay tax on the 
same since the inception of the income tax law in this state, a pei'iod of 
approximately twenty-six years. Under these circumstances it appears to 
me that if labor organizations of the kind described herein are to be liable 
for income tax, it should be incumbent upon the legislature to enact an ex- 
press provision to that eff'ect. 

INHERITANCE TAXATION;    TAXABILITY OF VESTED REMAINDER 

AFTER DEATH OF LIFE TENANT 

8 May, 194^6 

You have requested my opinion based on the following facts. 
Marian Mead died a resident of Buncombe County, N. C, September 

8, 1929. An inheritance tax return was duly filed for her estate and a 
tax of $2,371.91 was paid. By her last will and testament Marian Mead 
left her property in trust for the benefit of her mother, Mrs. Harriet 
Mead, for life with remainder in three equal parts, one of which parts was 
fo be held in trust for Mary Hanbury for life, and then for the benefit 
of the Asheville Foundation for Charitable Pui-poses. Wachovia Bank 
and Trust Company was appointed and is now the trustee under the will 
of Marian Mead. Mrs. Harriet Mead died November 18, 1934. Mary 
Hanbury died August 3, 1944. 

Kate Adams Cooper died a resident of Illinois, July 30, 1917, leaving 
a last will and testament in which she bequeathed property in trust 
for Mary Hanbury (the same person named in the will of Marian Mead) 
for life with the provision that at the death of Mary Hanbury "if she 
should die without children and there should be anything remaining, the 
same shall revert to her cousins, Albert Miller Adams and Marian Mead, 
share and share alike." A court pi-oceeding was instituted in Chicago 
for a construction of the Kate Adams Cooper will. Wachovia Bank and 
Trust Company, trustee under the Marian Mead will, was represented in 
said proceeding. The Superior Court of Cook County, Illinois, on January 
24, 1945, entered an order in which the Court found that "under the terms 
of the will of Kate Adams Cooper the interest of Marian Mead in the 
trust estate created for the benefit of Mary Hanbury was  a vested re- 
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mainder in and to an undivided one-half interest in said trust estate." 
After further hearings a decree to the same effect was entered February 
9, 1945, awarding the Mead interest in the Cooper estate to Wachovia 
Bank and Trust Company, as trustee under the last will and testament 
of Marian Mead. To this decree Albert Miller Adams filed notice of 
appeal. However, prior to final determination by the Appellate Court a 
compromise with Adams was effected whereby the Mead interest paid 
him $4,000, whereupon the controversy was settled, resulting in the receipt 
by Wachovia Bank and Trust Company, Trustee, of the amount of $12,- 
074.55, less a fee of $1,822.14 to Chicago counsel, or a net amount of 
$10,252.41. This amount was received by Wachovia Bank and Trust Com- 
pany, as trustee under the will of Marian Mead, which means that said 
trustee now holds the same for the equal benefit of the Asheville Foundation 
and the two other remaindermen named in the Marian Mead will. 

You wish to know whether or not the receipt of this money or property 
from the Kate Adams Cooper estate by Wachovia Bank and Trust Com- 
pany, as trustee under the will of Marian Mead, constitutes a taxable event 
for inheritance tax purposes. 

Under the facts set out above, it is my opinion that Marian Mead at her 
death in 1929 had an interest in the estate of Kate Adams Cooper, who 
had died in 1917. Inasmuch as this office has previously ruled that a con- 
tingent remainder is a taxable interest in property at the death of the 
contingent remainderman prior to the happening of the contingency, the 
question whether Marian Mead's interest in the Cooper estate was a vested 
remainder, as found by the Cook County Superior Court, or a con- 
tingent remainder seems to be of no importance in the determination of the 
taxability of Marian Mead's interest in the Cooper estate. Regardless of 
whether such interest was vested or contingent, it is my opinion that the 
same was taxable at the death of Marian Mead in 1929 under the provisions 
of Section 1 of the Revenue Act, which imposes an inheritance tax upon 
the transfer of any property, real or personal, "or of any interest therein 
or income therefrom in trust or otherwise. ..." 

"Second. When the tansfer is by will ... of any property, real 
personal or mixed, tangible or intangible, over which the State of 
North Carolina has a taxing jurisdiction .. . and the decedent was a 
resident of the state at the time of death. ..." 

Therefore, I am of the opinion that the above facts present simply a 
situation in which a resident decedent had an interest in property at the 
time of her death which was subject to inheritance tax at that time but 
was not taxed at that time because the same was not known to her estate 
or to the taxing authorities, said interest being discovered some years 
later when money was actually realized from said interest. In my opinion, 
when Marian Mead's interest in the Cooper estate became known it was 
taxable under our inheritance laws. 
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INCOME TAXATION;    FORGIVENESS OR DISCHARGE OF DEBT NOT 

INCOME TO DEBTOR IF GRATUITOUS 

11   May,   1946 

You have requested my opinion as to whether or not the forgiveness or 
cancellation of interest by creditor stockholders in favor of a debtor 
corporation constitutes taxable income to the corporation. You refer 
to opinions expressed by this office under dates of December 15, 1938, 
June 12, 1939, and July 25, 1939, all to the effect that a solvent taxpayer 
who discharges his debts by payment of a sum less than the amount of such 
debts thereby realizes a taxable gain. These opinions rely principally on 
U. S. V. KIRBY LUMBER COMPANY, 284 U. S. 1, 76 L. ed. 131 (taxable 
gain realized when corporation purchases own bonds at a drscount), and 
HELVERING v. AMERICAN CHICLE CO., 291 U. S. 426, 78 L. ed. 891 
(taxable gain realized when taxpayer assumed corporation's bonds as 
part of purchase price of assets, and then acquired bonds for lesser amount). 
A review of our prior opinions and the correctness of your position is 
rendered necessary by the fact that, since said opinions were rendered by 
this office, the situation has been affected by an important United States 
Supreme Court case, HELVERING v. AMERICAN DENTAL CO., (1943) 
318 U. S. 322, 87 L. ed. 785, which held that, under the circumstances there 
presented, the cancellation of interest by a creditor of a debtor corporation, 
which had already taken such interest as a deduction when the same had 
accrued in previous years, was not taxable income to the corporation in the 
year of such cancellation, but was a gift and, therefore, excluded from 
gross income by the express provisions of the statute. As you know, our 
Revenue Act also excludes gifts from gross income.    Section 317  (2)   (c). 

Whether or not the forgiveness, discharge or cancellation of indebted- 
ness results in taxable income to the debtor depends on the particular cir- 
cumstances. For that reason it is somewhat difficult to state workable 
rules which may be relied on with assurance. However, since the decision 
of the United States Supreme Court in HELVERING v. AMERICAN 
DENTAL CO., supra, certain general principles seem to have been made 
reasonably clear. One of these principles is that, if the forgiveness, dis- 
charge or cancellation is gratuitous, i.e., entirely without consideration, 
a gift, and not income, results; and this result is not affected by the fact 
that the debtor-donee may have deducted the item in previous years when 
it  accrued. 

The chief difficulty rests in the determination of whether the particular 
transaction is or is not a gift. In order for the transaction to be a gift, 
the cancellation must be entirely gratuitous, voluntary and without con- 
sideration. There must be a release of something for nothing. Thus, if a 
debtor renders service for a creditor, who in consideration thereof cancels 
the debt, the cancellation is income to the debtor, and not a gift. If a 
debtor purchases his obligations at less than face value, he realizes income. 
On the other hand, if a shareholder in a corporation which is indebted to 
him gratuitously forgives the debt, the transaction generally amounts to 
a gift or, rather, a contribution to the capital of the corporation. 
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If the forgiveness of debt really amounts to a gift, i.e., if the forgiveness 
is actually gratuitous, voluntary and without consideration, it is not 
significant that the motives for the forgiveness were those of business, 
or even selfish. Neither is it material in such case whether the debtor, in 
this case a corporation, is solvent or insolvent after the forgiveness, or 
whether any assets were thereby freed from the claims or creditors. 

In the case of the instant taxpayer, Leward Cotton Mills, Inc., it appears 
that the stockholders forgave certain interests owed to them by the cor- 
poration, and that the Federal Agent has recognized the transaction as a 
gift, and, on that basis, has recommended an adjustment and refund. Of 
course, you have the privilege of inquiring into the circumstances in or- 
der to make your own independent decision as to whether or not the 
forgiveness of debt was really gratuitous; but I also think you would be 
justified in accepting the Federal Agent's findings on the question in 
the absence of any evidence that some consideration passed in the trans- 
action. In the absence of a finding by a Federal Agent, or if there are 
any circumstances to indicate that the forgiveness was not gratuitous, I 
am of the opinion that you should make it incumbent upon the taxpayer 
to establish by competent evidence that no consideration passed from him 
to the creditor. As a general rule, creditors do not gratuitously forgive 
the obligations of their debtors; and where forgiveness of debt occurs, 
it should be scrutinized with more than ordinary care. 

What has been said is not necessarily a repudiation of the prior rulings 
of this office. In the situations then under consideration it was found 
that taxable income resulted from the transaction. There is no evidence 
before me now to prove that that conclusion was erroneous upon the facts 
then presented. Without such evidence it must be presumed that the 
forgiveness or discharge of debt then under consideration was effected for 
a consideration of some kind. 

It is true that the opinion expressed herein is consistent with Federal 
regulations upon the subject. However, the rule stated in this opinion 
springs from a United States Supreme Court interpretation of the Fedeial 
statute, rather than from the regulations; and the Federal statute is so 
like our own in respect of the question material here that the Suprerie 
Court's decision can property be regarded as authoritative under our 
statute. 

INCOME TAXATION;   NO GAIN WHERE STOCK SOLD BY ESTATE AT EXACT 

VALUE AT DEATH, EVEN THOUGH DECEDENT'S COST WAS LESS 

22  May,  1946 

You have requested my opinion as to whether or not a taxable gain was 
realized  under  the  following  circumstances. 

W. M. Scales purchased or acquired stock in W. M. Scales Leaf Tobacco 
Company at a cost of $4,000. At his death the Inheritance Tax Division 
valued this stock at $6,542.79. The personal representative of the Scales 
estate subsequently sold the stock for exactly this amount. Both decedent 
and estate were on a "cash basis." 

I assume that the value placed upon this stock by the Inheritance Tax 
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Division represents the true value thereof at decedent's death. In the 
absence of indications to the contrary, I think you would be justified 
in accepting it, for income tax purposes, as the true value at decedent's 
death. 

In my opinion, there has been no taxable gain under the above cir- 
cumstances. The increase in value from the time decedent acquired it up 
until the time of his death did not represent income to decedent, for he was 
on a "cash basis" and the stock was not sold. Upon decedent's death the 
stock became an asset of the estate, valued as of that time. Thus, there 
was no income to decedent, for he did not actually receive it; and there 
was no income to the representative of the estate, for he sold the asset at 
its value when it became an asset of the estate. When the representative 
of the estate received the stock, with its increased value, he received the 
increased value, not as income, but as corpus. Nichols v. U. S., 6 AFTR, 
6592 and 7101, 64 Ct. CI. 241, cert, denied 277 U. S. 584; Safe Deposit & 
Trust Co. of Baltimore v. U. S., 64 Ct. CI. 697, 6 AFTR 7104. 

SALES TAX;   SALE OF BUILDING MATERIAL TO CONTRACTOR IS RETAIL SALE 

24 June,  1946 

You have referred to me a letter from C. S. Lowrimore and Company, 
Certified Public Accountants, under date of June 17, 1946. Mr. Lowrimore 
proposes that the following question be submitted to me for an opinion. 

"If a manufacturer of mill work, such as door frames, window 
frames, screen doors, et cetera, sells to a building contractor in 
wholesale lots under contract, the entire requirements for the com- 
pletion of the mill work in any building or buildings, and the con- 
tractor in turn has sold at retail, the completed structure to the 
owner. Is this sale by the manufacturer of the mill work subject to 
the 3% sales tax?" 

In my opinion the sale of mill work to the contractor under such circum- 
stances would be a retail sale to the contractor, who under these facts 
would be the consumer; and such sale, therefore, would be subject to the 
B% retail sales tax. I do not consider the sale of the completed building 
or the completion of the building contract by the contractor as a resale at 
retail of building materials purchased by the contractor. In my opinion 
the contractor is simply a purchaser of building materials at retail for 
the purpose of fulfilling the terms of his contract. 

INCOME TAX;    GROSS INCOME;    GAINS FROM  INVOLUNTARY 

CONVERSIONS ARE TAXABLE INCOME 

25 June,  1946 

I have your letter of June 21, 1946, requesting my opinion upon the 
following matter. 

It appears that C. Walker Hodges Dredging Co., Inc., of New Bern, N. C, 
hereinafter called the taxpayer, lost one of its dredges and received insurance 
on the same in excess of the depreciated value of the same. This insurance 
money was set aside to be used for the purchase of a new dredge as soon 
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as it shall become available. The taxpayer wishes to know whether the 
amount of insurance money received in excess of the depreciated value of 
the dredge should be reported as income. 

The taxpayer's question apparently is prompted by Sec. 112 (f) of the 
Federal Internal Revenue Code, (P.H. Fed. Tax Service, Par. 10,339), which 
provides as follows: 

"IRC, Sec. 112. - - - (/) Involuntary Conversions.— If property 
(as a result of its destruction in whole or in part, theft or seizure, or 
an exercise of the power of requisition or condemnation, or the threat 
or imminence thereof) is compulsorily or involuntarily converted into 
property similar or related in service or use to the property so con- 
verted, or into money which is forthwith in good faith, under regula- 
tions prescribed by the Commissioner with the approval of the Secre- 
tary, expended in the acquisition of other property similar or related 
in service or use to the property so converted, or in the acquisition of 
control of a corporation owning such other property, or in the estab- 
lishment of a replacement fund, no gain shall be recognized, but loss 
shall he recognized. If any part of the money is not so expended, the 
gain, if any shall be recognized to the extent of the money which is not 
so expended {regardless of whether such vioney is received in one or 
more taxable years and regardless of whether or not the money lohich 
is not so expended constitutes gain)." 

In the absence of a provision like the one above, gains resulting from 
involuntary conversions of property would be fully recognized as taxable 
gains. By this provision Congress has given a measure of relief to persons 
who are compelled to take a profit without regard to their own wishes. But 
even this relief is conditional and restricted within narrow limits. 

I am unable to find any provision in our Revenue Act similar to the 
Federal provision quoted above, or any other provision accomplishing a 
similar purpose. Section 320 in my opinion is not applicable, since it covers 
"exchanges" of property rather than involuntary conversions. Section 
318, providing that the method of finding net income shall follow as nearly 
as practicable the Federal practice, is not controlling where the Federal 
practice is "contrary to the context and intent of this article." Moreover, 
I do not construe Sec. 318 as having the purpose of adopting all provisions 
of the Internal Revenue Code not contrary to our Revenue Act. It seems, 
rather, that its purpose is to synchronize the methods of accounting under 
both Acts. Thus, I do not construe Sec. 318 as being efl'ective to adopt a 
Federal statute which would work a major change in our substantive law. 
If the Federal statute required specific legislation to authorize this particu- 
lar treatment of involuntary conversions, it would seem to follow that our 
statute, which is not superior in form to the Federal statute before the 
change, would also require specific legislation to authorize such treatment. 

Therefore, I am of the opinion that a gain realized from an involuntary 
conversion, such as the one described by the taxpayer, must be fully 
recognized as taxable gain in this State. This means that the taxpayer 
must include in gross income that part of the insurance receipts which ex- 
ceeds the depreciated value of the dredge. 

In passing, it can be observed that the Federal Goverment also has other 
provisions giving relief to taxpayers in involuntary conversions. Sec. 
117(j) of the I.R.C. allows taxpayers under certain conditions to treat 
involuntary conversion of property used in trade or business as a sale or 
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exchange of a capital asset, thus giving the benefit of the taxable percentage 
of income provision and the alternative tax provision of Sec. 117(b), (c) 
and (d); and Sec. 113 (a) provides relief in the form of a different method 
of computing cost basis upon the acquisition of the new property in 
involuntary conversions. Needless to say, these provisions likewise are 
inapplicable under our Revenue Act. We have no provisions taxing capital 
gains only partially; Section 319 of our Act fixes the basis in determining 
gain or loss; and Sec. 322 (8) fixes the basis in determining depreciation. 
I mention these other provisions only as additional examples of the dis- 
crepancy between our statute and the Federal statute. As far as I have 
been able to determine our Revenue Act gives no special treatment to in- 
voluntary conversions as such. 

INCOME TAX; DEDUCTIONS; CARRY-OVER LOSSES; DEDUCTIBLE 

PROPORTION DETERMINED BY ALLOCATION RATIO OF YEAR 

IN WHICH LOSS SUSTAINED 

28 June,  1946 

You have requested me to advise you as to my opinion concerning that 
part of Section 322 of the Revenue Act which allows a deduction of a net 
economic loss of a prior year or years, otherwise known as the "carry-over" 
loss deduction. 

This deduction is allowed by Sub-section (d) of Section 322. A net 
economic loss sustained in either or both of the two preceding income years, 
arising from business transactions or from other allowable losses, may be 
"carried over" and taken as a deduction in the current income year, subject 
to certain limitations. One of the limitations is that the net economic loss 
must be computed without deductions for contributions, personal exemptions, 
prior year losses, taxes on property held for personal use and non-business 
interest. Another of the limitations is that net economic loss must be 
absorbed or reduced first by non-taxable income. 

The particular limitation to which you direct my attention is contained 
in the following provision: 

"... except that in the case of foreign corporations, and of domestic 
corporations or resident individuals eligible for the deduction of a 
part of net income under the provisions of Sub-section 10 of this Section 
by reason of having net income earned and taxed in another State, 
only such proportionate part of the net economic loss of a prior year or 
years shall be deductible from the income taxable in this State aswould 
be determined by the ratio of net income allocable to this State as 
compared to all net income received both within and without the State." 

You desire my opinion as to how this provision should be applied to a 
fore'gn corporation which, during the prior "loss year," would have allocated 
net income, if it had earned net income, according to an allocation fraction 
which is different from the allocation fraction computed for the current tax 
year. For example, a foreign corporation, by use of the statutory 
"foi-mula," determines its 1944 allocation fraction to be 60% to North 
Carolina. During that year the corporation sustains a $100,000 "net 
economic loss."    The corporation determines its 1945 fraction to be 70% to 
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North Carolina.    During that year the corporation makes a net income of 
$200,000. 

The example given above presents the possibility of treating a carry-over 
in several different ways: 

(1) Allocate to North Carolina 70% of 1945 income of $200,000, 
or $140,000, and then deduct the entire net economic loss of 1944 in the 
sum of $100,000, leaving a net income of $40,000 allocable to North 
Carolina for 1945. This treatment is clearly erroneous, for the statute 
permits the corporation to carry over only a proportion of the 1944 
loss, depending on the ratio of income allocable to North Carolina. 
Therefore, we may dismiss this method summarily. 

(2) Carry over into 1945 the entire 1944 loss of $100,000 and deduct 
it from the entire 1945 net income of $200,000, leaving $100,000, and 
then allocate to North Carolina 70% (1945 allocation fraction) or 
$70,000. By this method the proportion of the 1944 loss available as 
a deduction is determined by the current tax year's allocation ratio. 

(3) Allocate to North Carolina 70% of the 1945 income of $200,000 
or $140,000, and then deduct from that amount 60%) of the 1944 loss 
of $100,000 or $60,000, leaving $80,000 allocable to North Carolina. 
By this method the proportion of the 1944 loss available as a deduction 
is determined by the "loss year's" allocation fraction. 

Therefore, your question resolves itself into whether the proportion of 
loss which may be carried over is to be determined by the allocation ratio 
of the "loss year" or by the allocation ratio of the year in which the deduc- 
tion is claimed. 

There is some support for the argument that the current year's ratio 
should be used, in that the statute speaks of "the ratio of net income 
allocable to this State as compared to all net income received both within 
and without the State," thereby implying the use of a ratio determined in a 
year in which there actually is or was a net income; which would eliminate 
the ratio for the "loss year" immediately, and compel the use of the ratio 
of the current year, in which a net income was earned. 

However, I am of the opinion that such an interpretation ignores the 
subjunctive use of the verb in the expression, "as would be determined by 
the ratio of net income allocable," etc. The use of the subjunctive mood 
in this instance is, in my opinion, an indication that the statute has i-eference 
to a ratio determinable in a year in which no net income was actually allo- 
cated to North Carolna because no net income was earned; in other words, 
a ratio which "would be" determined by allocable net income if any net 
income had been earned to be allocated. It occurs to me that, if the statute 
had intended reference to a ratio actually determined by allocable net 
income, it would have employed more direct language to that effect and 
would have treated the matter in the indicative mood. For instance, the 
statute might have provided for a deduction of such proportionate part of 
the net economic loss of the prior year as is determined or determinable from 
the ratio of net income allocable to North Carolina—and the statute might 
have added, "for the year in which the deduction is claimed." However, it 
did not. 

Therefore, it seems to me that the statute speaks of a ratio determined 
in a year in which no net income was earned, i.e., the "loss year," and that 
the ratio of loss to be carried over is that income ratio which would have 
been determined by the appropriate allocation fraction if any net income 
had been made during that year. 
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This conclusion, in my opinion, is supported by a practical analysis of 
the matter. The purpose of the statutory formula is to allocate to North 
Carolina a part of the corporation's net income proportionate with the 
business done here. Thus, theoretically at least, the allocation fraction 
states the portion of the corporate business done in North Carolina. This 
is true irrespective of a net gain or loss. Thus, if the fonnula attributes 
60% of the corporation's business to North Carolina, that means that in a 
loss year 60% of the loss is attributable to North Carolina business. In this 
sense that part of the loss is a North Carolina loss. In my opinion, the 
purpose of the statute is to pei'mit the corporation to carry over against 
the current year's North Carolina net income a prior year's North Carolina 
loss. I do not believe that the statute intended to offset a North Carolina 
net income with a prior year's loss attributable to or suffered in some other 
State. North Carolina is not concerned with losses which result from 
business done in another State. In my opinion, the intended function of the 
statute is to give some measure of relief to taxpayers adversly affected by 
strict adherence to the principle of annual accounting, by permitting, under 
some conditions and subject to certain restrictions, some degree of "levelling 
off" of the good years and the bad; but that North Carolina is concerned 
with the "levelling off' of such years only insofar as they affect business 
done in this State. The taxpayer's "net income situation" to which the 
statute refers is the taxpayer's net economic situation with regard to 
North Carolina business. That is why the statute allows only a proportion- 
ate part of the prior year's loss to be deducted. 

To permit a taxpayer to determine the deductible proportion of the prior 
year's loss by application of the current tax year's allocation ratio does 
not necessarily bring forward that part of the loss which was attributable 
to North Carolina business. For example, a foreign corporation with a 
1944 allocation ratio of 57c to North Carolina, which carries over a 1944 
loss on the basis of a 1945 ratio of 95% to North Carolina, would be reducing 
North Carolina income by a loss most of which was sustained outside this 
State.   I do not believe that such a result was intended. 

For the reasons expressed herein, I am of the opinion that the proportion 
of the prior year's loss which may be carried over as a deduction is determin- 
able by the allocation ratio which would have been applicable to net income 
during the year in which the loss was sustained if net income had been 
earned in that year, and not by the allocation ratio applicable to net income 
in the year in which the deduction is claimed. 

As you know, a net economic loss may be carried over not more than two 
years; and must be "offset by any income, taxable or non-taxable, of the 
next succeeding year before any portion of such loss may be carried forward 
to a second year." 



OPINIONS TO COMMISSIONER OF AGRICULTURE 

STATE MUSEUM; LIABILITY FOR LOSS OF OBJECTS OF ART LOANED TO THE 

MUSEUM OR KEPT FOR OTHER STATE AGENCY 

21 Septembei', 1944, 

Receipt is acknowledged of youi' letter of September 20, in which you 
advise that a citizen of Farmville, North Carolina, has a collection of Orien- 
tal Art that has been given a maximum value of $15,000, which the owner 
proposes to lend to the State Art Museum for a period of six years, with the 
probability that he will make it a permanent gift. The Art Museum, on ac- 
count of lack of space, has requested that the State Museum find a place 
to take care of it until such time as they do have space. You inquire as to 
whether the State would assume any responsibility for loss of material that 
was loaned. 

The State and its departments could not be sued by anyone except with 
authority of the General Assembly. I know of no law which would authorize 

suit for damages which might grow out of the loss of property under 
these circumstances. In case of bailment with an individual, the bailee would 
be responsible only for reasonable care, protection and preservation of the 
property and would not be an insurer. 

LIVE STOCK MARKETS; FEE REQUIRED; PAYMENT 

FOR FRACTIONAL PART OF YEAR 

20 November, 1944. 

I have your letter of November 18, referring to the remittance made by 
the Kinston Marketing Company, Kinston, North Carolina, of $10.42 of 
the $25.00 fee required to be paid by G. S. 106-415. 

There is no provision in the statute permitting the payment of a part of 
the $25.00 fee and, if the company was engaged in the business of operat- 
ing a live stock market on July 1, it was required to secure the license author- 
ized by G. S. 106-406. The Legislature has made no provision for the pay- 
ment of a proportional part of the license required. 

WEIGH MASTER; TOBACCO; AGRICULTURE 

20 February, 1945. 

In your letter of January 25th, 1945, you asked several questions con- 
cerning public weigh masters and the weighing of tobacco before sale on 
the warehouse floors. 

You inquire first whether a tobacco warehouse operator would come un- 
der the provisions of the Public Weigh Master law if he should charge a fee 
for handling tobacco and not for weighing tobacco. G. S. 81-36 defines weigh 
master as one who weighs, measures or counts for compensation and issues 
a certificate of weight for the product. An essential portion of the defini- 
tion of weigh master is that the Act should be done for compensation. If 
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this element is lacking, the party would not be a Public Weigh Master and 
the Way Master's Law would have no application. 

You also inquire whether a person who weighs tobacco but refuses to 
issue a certificate of weight is a Public Weigh- Master. As stated in the 
preceding paragraph, to be a Weigh Master, one must weigh, measure or 
count for compensation and issue a certificate of weight. In discussing this 
provision with you recently, we agreed that one would not become a Public 
Weigh Master unless he issued a certificate of weight. It would appear, 
therefore, that where no certificate of weight is issued, the person weighing 
a product would not be a Public Weigh Master within the meaning of that 
term as used in the present law. I do not believe, however, that a Public 
Weigh Master could avoid the Weigh Master law by simply refusing to issue 
a certificate of weight. 

When a tobacco warehouse operator weighs, or has his employees to weigh 
his own tobacco he is not a Public Weigh Master for the reason that no ser- 
vice is performed for which a fee is charged. Therefore, a tobacco warehouse 
operator may place his own tobacco on the floor for sale without it being 
weighed by a Public Weigh Master. 

The warehouseman is the custodian of tobacco offered for sale during the 
interim referred to in G. S. 81-43. It is my opinion that the warehouseman 
is not the custodian of the tobacco beyond the interim referred to in 81-43. 
The interim ends when the sale is concluded. I do not think that the ware- 
houseman is the custodian of the tobacco after it has been purchased by 
another. 

It is my opinion that the superintendent of weights and measures is not 
required to enforce the provisions of the Public Weigh Master's Law other 
than issuing licenses to Weigh Masters. 

AGRICULTURE; OLEOMARGARINE LAW; SALE OF COLORED 

OLEOMARGARINE TO STATE INSTITUTIONS 

12 April, 1945. 

In your letter of April 3, 1945, you inquire as to whether or not under the 
present oleomargarine law it is legal for a seller of colored oleomargarine 
to sell his product to an institution such as the Eastern North Carolina 
Sanitarium, and whether or not it is legal for such an institution to pur- 
chase and seive colored oleomargarine. 

Section 106-234 of the General Statutes of North Carolina was amended 
by rewriting this statute so that the same now reads as follows: 

"Sec. 106-234. Serving of colored oleomargarine prohibited.—It shall 
be unlawful to serve in any public dining room, restaurant, cafe, board- 
inghouse or hotel as a food, oleomargarine which is of a yellow color in 
imitation or semblance of butter, or when it has a tint or shade contain- 
ing more than one and six-tenths degrees of yellow, or of yellow and red 
collectively, but with an excess of yellow over red, as measured in terms 
of Lovibond tintometer scale, or its equivalent." 

The other amendments to the oleomargarine law relate to the enforce- 
ment provisions and do not affect the question presented in your letter. 
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In the above quoted section, it is made unlawful to serve oleomargarine 
which is of a yellov^r color in the establishments name in the statute. Except 
for the above named establishments, it seems to me that it is now legal to 
sell colored oleomargarine. The only term within the above statute that 
could possibly give any trouble or raise any question is the term "public 
dining room." I do not think that a dining room or place where meals are 
served to patients in such a State institution as the Eastern North Carolina 
Sanitarium could possibly be classified as a public dining room. To my 
nind a public dining room is a place open for business and serving prepared 
meals to those members of the general public or patrons who will pay the 
rates or prices fixed for such meals. Such a public dining room would fall 
A'ithin that classification of establishments covered by the license tax laws 
of this State, and I do not think that a dining room or place serving meals 
in any State institution for the treatment of inmates or patients could pos- 
sibly fall within this category. 

It is my opinion, therefore, that it is legal to sell colored oleomargarine 
to such an institution mentioned in your letter, and it is also legal for such 
an institution to purchase and serve colored oleomargarine. 

CREDIT UNIONS; SHAREHOLDERS; RIGHT TO OFFSET THEIR SHARES 

AGAINST DEBTS OWED CREDIT UNION 

28 June, 1945. 

In your letter of June 2G, 1945, you inquire whether a member of a credit 
union which is in the process of liquidation may apply his shareholdings in 
the credit union as part payment on the balance due on a loan. 

If a member of a credit union were allowed to apply his holdings therein 
as part payment on a loan which he had procured from the credit union, it 
would be tantamount to allowing a shareholder to offset his shares of stock 
against an indebtedness which he owed to the corporation. 

G. S. 54-97 provides, in part, that a shareholder of a credit union shall 
not be liable for the payment of the credit union's debts for an amount in 
excess of the par value of the stock which he owns or for which he has sub- 
scribed. This section, by implication, provides that the shareholder is liable 
to the extent of the par value of the shares which he owns or has subscribed 
for. With this possible liability, I do not believe that a shareholder is entitled 
to offset his shares against a debt owed the corporation. To allow him to do 
so would be to grant to him a preference not accorded other shareholders. 
In addition, since the credit union is in the process of liquidation, the exact 
value of the shares could not be determined. This conclusion is supported 
by the general principles relating to the rights and duties of stockholders of 
corporations. Cf. 14 CORPUS JURIS, CORPORATIONS, § 1628, pp. 1044, 
1045; DRUG CO. v. DRUG CO., 173 N. C. 502; WHITLOCK v. ALEXAN- 
DER, 160 N. C. 465. 
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AGRICULTURE; SALE OF ARTIFICIALLY BLEACHED FLOUR; REGISTRATION AND 

INSPECTION; TRADEMARKS; EXCLUSIVE RIGHT TO USE TRADEMARK 

11 July, 1945. 

In your letter of July 10, 1945, you call attention to Article 21 of the Gen- 
eral Statutes dealing with the registration and sale of artificially bleached 
flour. You state that a manufacturer or a concern has registered St brand 
of artificially bleached flour with your agency under the name of "WORLD'S 
BEST" flour, and that it is the contention of this concern or its representa- 
tives that having registered with your Department as a distributor of flour 
under this brand, that this concern would have priority or exclusive right to 
this brand or name, and that no other manufacturer happening to have a 
brand of the same name should be permitted to register and sell in North 
Carolina. 

You inquire of this office as to what rights a manufacturer or seller of 
artificially bleached flour would have by virtue of the fact that a particular 
brand of flour has been registered with your Department. 

The laws of our State regulating artificially bleached flour begin with 
Section 106-210 of the General Statutes and continue through Section 106- 
219. The Department of Agriculture, acting through the State Chemist, has 
authority to analyze samples of flour and if the same are found to be arti- 
ficially bleached, then the same must be appropriately labeled and the man- 
ufacturer, dealer or agent who sells same in this State must file a statement 
with the Department and register the same under the brand name of the 
flour, if it has such. Inspection fees are charged for every separate brand 
registered, and there are certain penalties for the violation of the Article. 
There is nothing in this statute that gives any manufacturer or dealer any 
priority or exclusive right to the registration of any particular brand name, 
and there is nothing in this statute which gives any manufacturer or deal- 
er exclusive right to sell any particular registered brand in this State. So 
far as this Article is concerned, any number of independent manufacturers 
or dealers can register the same brand vdth the Department, and if they 
pay the inspection fees and comply with the Article, so far as this law is 
concerned, each one would have the right to sell artificially bleached flour 
under the same brand name. 

The exclusive right to trademarks and brands is regulated in this State 
by Chapter 80 of the General Statutes. Under Section 80-3 of the General 
Statutes, persons or firms who claim rights with reference to trademarks 
or brands must register same with the Secretary of State, and if the same 
are duly registered, then the unauthorized use of such trademarks or brands 
by persons or firms other than the registrant is made unlawful, and any 
person who has duly registered a trademark or brand can prevent the un- 
authorized use of same by another person or firm, and any person or firm 
unlawfully using a duly registered trademark or brand is liable in dam- 
ages for such unlawful use. This part of our law is handled by the Sec- 
retary of State, and so far as I can see, the Department of Agriculture has 
nothing to do with the enforcement of our law dealing with trademarks 
and brands. 

I have checked at the office of the Secretary of State and find that the 
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trademark or brand of "WORLD'S BEST" flour was registered in the office 
of the Secretary of State on April 11, 1919 by Blish Milling Company of 
Seymour, Indiana. This brand is registered with a design in the shape of 
a hemisphere, and according to the status of the State's records, it would 
seem that this firm has the right to use this brand in our State, although I 
do not wish to be understood as giving a" fixed opinion on this angle of the 
matter without further investigation. I do say, however, that your De- 
partment has nothing to do with any exclusive rights or priorities pertain- 
ing to a trademark, or brand, and that so far as artificially bleached flour 
is concei'ned, it is your duty to accept the registration of any brand and 
collect the license fees for same, as well as to enforce the inspection pro- 
visions of the law. 

AGRICULTURE;   LIVESTOCK   MARKETS;   PERMITS;   BONDS; 

TRANSFERABILITY OF PERMITS AND BONDS 

29 August, 1945. 

I have your letter of August 27, 1945, in which you state that in 1944 
a corporation filed an application for a permit to operate a public live- 
stock market. This application was accompanied by a surety bond in the 
amount of $2,000.00 and by a check for $25.00. The permit was issued 
for the year ending June 30, 1945. On August 10, 1945, a permit for the 
year ending June 30, 1946, was issued to this same corporation. It appears 
that this corporation has now been dissolved and all its property taken over 
by the president of said corporation. This property has been leased by its 
present owner to one Roy M. Chipley, who desires to operate it as a live- 
stock market. You inquire if the bond heretofore filed by, and the permit 
heretofore issued to, the corporation may legally be transferred to Mr. 
Chipley. 

G. S. 106-406 provides that any person, firm or corporation operating a 
public livestock market within the state of North Carolina shall be re 
quired to obtain from the Commissioner of Agriculture a permit authoriz- 
ing the operation of such market. The application for such permit is to 
be made on forms furnished by the Commissioner and must show the full 
name and address of all persons having a financial interest in the mar- 
ket, the names of the officers, manager and person in charge of the market, 
the name under which the market will operate, and the location at which 
the market is to be operated. Upon the filing of this application and the 
giving of bond as required by G. S. 106-407, the Commissioner of Agriculture 
shall issue a permit authorizing the operation of the market, 

I am of the opinion that this permit authorizes the operation of the mar- 
ket at the place and by the person named in the application, and that such 
permit is not transferable. This conclusion is buttressed by the fact that 
G. S. 106-407 requires the operator of said livestock market to give bond 
in the penal sum of $2,000.00. Manifestly, a new operator of a livestock 
market would have to file a bond to cover his activities as an operator and 
said bond would have to be approved as to him by the Commissioner of 
Agriculture. 

I advise, therefore, that when a livestock market is leased or sold to an 
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individual who had no interest in said market prior to the leasing or sell- 
ing of same, the vendee or lessee must file an application, give a bond and 
secure a permit before operating a public livestock market in this State- 

AGRICULTURE; LIVESTOCK MARKETS; PURCHASE AND RESALE 

OF CATTLE FOR IMMEDIATE SLAUGHTER 

30 November, 1945. 

In your letter of November 20, 1945, you inquire if cattle purchased at a 
public livestock market for immediate slaughter may be removed to another 
market and there sold at auction to the highest bidder. 

Section 106-409 of the General Statutes provides that no cattle except 
those for immediate slaughter shall be removed from any public livestock 
market unless they are accompanied by a health certificate issued by an 
approved veterinarian. This section provides further that cattle removed 
for immediate slaughter shall be identified and certain forms shall be filled 
out. This section contains the following sentence: 

"Said cattle (cattle intended for immediate slaughter) shall be re- 
sold only to a recognized slaughter plant or the agent of same, or to a 
person, firm or corporation that handles cattle for immediate slaughter 
only, and said cattle shall be used for immediate slaughter only." 

The section then provides that no market operator shall allow the re- 
moval of cattle in violation of the section. A violation of the section is made 
a misdemeanor by G. S. 106-417. 

I am of the opinion that when a person buys cattle for immediate slaugh- 
ter, he would be violating G. S. 106-409 if he offered these cattle for sale at 
a public auction, the right to bid at which has been in no way limited. I base 
this position on the fact that if the auction sale is not limited, any person, 
ordinarily, may become a bidder and a purchaser at such sale. In 5 Am. Jur., 
Auctions, Section 21, page 459, the following appears: 

"Inasmuch as an auction is an open sale, with few exceptions, anyone 
is qualified to become a bidder." 

In Section 17, at page 457, of the above cited works, the following appears: 
"Once a bid has been accepted, the parties occupy the same relation 

toward each other as exists between promisor and promisee in an execu- 
tory contract of sale conventionally made. Thereafter, as a rule, the 
seller has no right to accept a higher bid, nor may the buyer withdraw 
his bid." 

It would seem, therefore, that when the cattle are sold at public auction 
and said auction sale is not limited, there is no way of being certain that the 
cattle will be purchased by someone who intends to use them for immediate 
slaughter. At such a sale a breeder of cattle or a farmer could become the 
highest bidder and under the above authorities the cattle would be sold in 
violation of the cited section from the statute. I, therefore, advise that in my 
opinion when cattle for immediate slaughter are purchased, it would be a 
violation of G. S. 106-409 for the purchaser to resell such cattle at a general 
auction sale which has not been in any way limited. 
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DEPARTMENT OF AGRICULTURE; SEED LAW; ANALYSIS TAGS 

4 December, 1945. 

I acknowledge receipt of your letter enclosing a letter from the Champion 
Company of Springfield, Ohio, in which this company states that it is con- 
templating marketing lawn seed direct to consumers (the cemeteries of the 
State) and will not make any sales within the State and will maintain no 
representative or office but that all shipments will be made from Springfield, 
Ohio. 

You inquire as to whether or not this company, under the circumstances 
set out in their letter, will be required to purchase seed analysis tags as pro- 
vided for in Section 106-280 of the General Statutes. 

Section 106-280 requires a seed analysis tag to be attached to each contain- 
er of agricultural vegetable seed, weighing ten pounds or more, which is sold, 
offered for sale, or exposed for sale within this State for planting purposes 
and provides further that in case the seed is shipped into the State, such tag 
shall be secured by the person shipping such seed into the State and before 
shipment is made to an agent, retailer, or other person. 

It is apparent from this section that the Champion Company should be 
required to obtain a seed analysis tag before making shipment of seed into 
this State. 

DEPARTMENT OF AGRICULTURE; TAX ON FEEDSTUFFS SHIPPED FROM 

OUT OF THE STATE INTO A MILITARY RESERVATION 

WITHIN THE STATE 

23 January, 1946. 

I acknowledge receipt of your letter enclosing a letter from General Mills, 
Inc., together with the letter from the Fort Bragg Exchange in which it is 
contended by General Mills and the Exchange that the State of North Caro- 
lina is not entitled to collect the North Carolina Feed Tax on shipments 
of feedstuffs from out of the State to Fort Bragg Exchange on a military 
reservation within the State of North Cai-olina. 

Assuming that it is proposed to collect a tax on shipments of feedstuff 
from outside the State of North Carolina to the Fort Bragg Exchange on 
a military reservation within the State, to be used on the reservation, I do 
not think that the State may collect such tax since it involves what amounts 
to a shipment in interstate commerce and would have the same status as 
if the shipment was being made frorn the State of Virginia through the State 
of North Carolina to a consignee in South Carolina. The State of North 
Carolina has ceded jurisdiction over Fort Bragg, a military reservation, un- 
der the provisions of Section 104-7 of the General Statutes of North Caro- 
lina to the United States of America. See STANDARD OIL CO. v. JOHN- 
SON, 316 U. S. 481. 

This office has on numerous occasions expressed the opinion that the State 
of North Carolina cannot prohibit the shipment of intoxicating beverages 
from a di.stillery located outside of the State to a military reservation located 
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within the State. See JOHNSON v. YELLOW CAB TRANSIT COMPANY, 
88 Law Ed. 553. In this case the right to ship intoxicating liquors to Fort 
Sill, a United States Military Reservation, located within Oklahoma, a dry 
State, was recognized. 

DEPARTMENT OF AGRICULTURE; AUTHORITY TO SET UP AND 

FINANCE A TOBACCO ADVISORY COUNCIL 

2 February, 1946. 

I acknowledge receipt of your letter in which you state that it is the pur- 
pose of the North Cai'olina Department of Agriculture to set up within its 
Division of Markets a North Carolina Tobacco Advisory Council. You en- 
close a memorandum giving general information relating to the proposed 
project and inquire as to the legal authority of your Department to set up 
such a council and finance the same. 

I understand from you that the Governor, Commissioner of Agriculture, 
and the Board of Agriculture have endorsed this proposal and desire that 
such a council be set up if legal authority can be found to sustain it. 

The memorandum proposes that the council shall be composed of the Com- 
missioner of Agriculture and, among others, the Master of the North Caro- 
lina Grange, the Executive Secretary of the North Carolina Farm Bureau 
Federation, the State Director of Extension Service, the Director of To- 
bacco Research at Duke University, and the presidents of the four tobacco 
belt warehouse associations and representatives of various other associa- 
tions interested in tobacco, the Presidents of the North Carolina Bankers 
Association and North Carolina Merchants Association, respectively, and 
the President of the Farmers Convention, and five others representing the 
public at large who are growers of tobacco. That the council shall act in an 
advisory nature in collecting information and promote and deal principally 
and primarily with the following subjects: 

(a) Research in all its phases as related to the production and use of 
tobacco; 

(b) The improved production of tobaccos through the encouragement 
of the use of adaptable varieties of certified seed, soil improvement, better 
methods of fex-tilization, cultural practices, elimination or retardation of 
plant diseases and study of entomology as "relating to the production of 
tobacco; 

(c) Improved methods of harvesting, curing, handling, sorting, grad- 
ing, warehousing, transportation and storage of tobacco; or any phase of 
marketing, or any sei-vices related thereto; 

(d) Improving and increasing the foreign markets for the sale of to- 
bacco ; 

(e) Studies of taxation as relating to tobacco and as affecting the price 
received by the tobacco farmer for his pi'oduct, and the consumer in the use 
of same; 

(f) A training program at our schools and colleges to train leadership 
for all phases of the tobacco program. 
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The conclusions of the council in an advisory capacity shall be made 
available from time to time to the public." 

Examination of Chapter 106 of the General Statutes, entitled, "Agricul- 
ture," reveals that ample authority is contained therein to establish within 
the Department of Agriculture the proposed agency. 

Among other things, Chapter 106 imposes upon the Commissioner and 
Board the following functions: 

"Sec. 106-22 (6). With investigations and experiments directed to the 
introduction and fostering of new agricultural industries, adapted to 
the various climates and soils of the state, especially the culture of truck 
and market gardens, the grape and other fruits." 

"Sec. 106-22 (10). With the inducement of capital and immigration 
by the dissemination of information relative to the advantages of soil 
and climate and to the natural resources and industrial opportunities 
offered in this state, by the keeping of a land registry and by the publi- 
cation of descriptions of agricultural, mineral, forest, and trucking 
lands which may be offered the department for sale; which publication 
shall be in tabulated form, setting forth the county, township, number 
of acres, names and addresses of owners, and such other information 
as may be needful in placing inquiring home-seekers in communication 
with landowners; and he shall publish a list of such inquiries in the 
Bulletin of those who may have land for sale;" 

"Sec. 106-22 (12). With the holding of farmers' institutes in the sev- 
eral counties of the state, as frequently as may be deemed advisable, in 
order to instruct the people in improved methods in farming, in the 
beneficial use of fertilizers and composts, and to ascertain the wants 
and necessities of the various farming communities; and may collect 
the papers and addresses made at these institutes and publish the same 
in pamphlet form annually for distribution among the farmers of the 
state. He may secure such assistants as may be necessary or beneficial 
in holding such institutes." 

"Sec. 106-22 (13). The Commissioner shall publish bulletins which 
shall contain a list of the fertilizers and fertilizing materials registered 
for sale each year, the guaranteed constituents of each brand, reports 
of analyses of fertilizers, the date of meeting and reports of farmers' 
institutes and similar societies, description of farm buildings suited to 
our climate and needs, reports of interesting experiments of farmers, 
and such other matters as may be deemed advisable. The department 
may determine the number of bulletins which shall be issued each year." 

Section 106-24 requires the Department of Agriculture to collect, com- 
pile, systematize, tabulate and publish statistical information relating to 
agriculture and to cooperate with the United States Department of Agri- 
culture and the several boards of county commissioners of the state to ac- 
complish such purposes. 

Section 106-187 states that it shall be the duty of the Board of Agricul- 
ture to investigate the subject of marketing farm products, to diffuse useful 
information relating thereto and to furnish advice and assist the public in 
order to promote efficient and economical methods of marketing farm pro- 
ducts; authority being given to gather and diffuse timely information con- 
cerning the supply, demand, prevailing prices and commercial movement 
of farm products, including quantities in storage. 

Section 106-458 requires the Commissioner of Agriculture to keep state- 



204 BIENNIAL REPORT OF THE ATTORNEY GENERAL [VOL, 

ments returned to him from each leaf tobacco market in the State so as to 
show the number of pounds sold by each market, the number of pounds sold 
by producers, and the number resold upon each market, and to cause such 
reports to be published in a bulletin issued by the Agriculture Department 
and in one or more journals published in the interest of the growth, sale, and 
manufacture of tobacco in the State. 

Comparison of the purposes of the North Carolina Tobacco Advisory 
Council with the functions and duties of the Commissioner and Department 
of Agriculture as above outlined, reveals that the purposes of the Council 
are in many respects identical with the duties and functions now imposed 
by law upon the Commissioner of Agriculture and the State Department 
of Agriculture. I am, therefore, of the opinion that there may be set up 
within the Department of Agriculture the North Carolina Tobacco Advisory 
Council as one of the mediums through which the Commissioner and the 
Department may render the services and furnish the information desirable 
in the advancement of the agricultural program of the State and, in par- 
ticular, as it relates to tobacco. 

If the Board of Agriculture determines that it is necessary to set up the 
North Carolina Tobacco Advisory Council within the Department, I am 
of the opinion that the Director of the Budget has authority to provide funds 
to finance the same. In addition to the appropriation made by the Legislature 
to the Department there are numerous fees and forfeitures collected which 
are required by Section 106-6 to be paid into the State Treasury and kept in 
a separate account as a fund for the exclusive use and benefit of the De- 
partment of Agriculture. If there is a surplus within this fund, I am of the 
opinion that a sufficient sum may be allocated therefrom with which to fin- 
ance the proposed agency. 

CREDIT UNIONS; CLERKS OF THE SUPERIOR COURT; FEES 

FOR RECORDING CERTIFICATES OF INCORPORATION 

OF CREDIT UNION 

19 February, 1946. 

In your letter of February 13, 1946, you state that the Treasurer of a Cred- 
it Union organized in Winston-Salem informs you that the Clerk of the Su- 
perior Court of Forsyth County charged a fee of $7.50 for recording the or- 
ganization papers. You call attention to the fact that Section 54-78 of the 
General Statutes provides that the clerk of the Superior Court may charge 
the same fee for filing a Certificate of Approval, Certificate of Incorpora- 
tion, and By-Laws that he is now allowed to charge for filing a Certificate 
of Incorporation of corporation organized under the business corporations 
laws of the State. 

You would like to know if it is a special statute permitting the Clerk of 
the Superior Court of Forsyth County to charge a fee in excess of $3.00 for 
filing a Credit Union Organization Papers. 

There is such a special statute in Forsyth County which is Chapter 387 
of the Session Laws of 1945, and the paragraph with reference to Certi- 
ficates of Incorporation will be found on page 5361 as follows: 
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"Corporation Certificate, Certificate of Credit Union, and Certificate 
of Cooperative Association, recorded, first four pages $3.00, including 
the Certificate of the Secretary of State, plus 50c for each additional 
page or fraction thereof. Minimum fee $3.00." 

It will thus be seen that a fee of $7.50, allowing $3.00 for the first four 
pages and 50c for each page or fraction thereafter, would make these Or- 
ganization Papers of the Credit Union amount to nine pages or at least eight 
pages and a fraction. I judge that the By-Laws were recorded with the Cer- 
tificate, and apparently Section 54-78 of the General Statutes contemplates 
that all of these papers shall be recorded. It is true that the statute uses the 
word "filed," but filing in this sense and as related to the duties of the clerk 
of the Superior Court means that a record must be made of these papers 
in Corporation Book in the clerk's office. You can see this by referring to 
the chapter of the General Statutes governing clerks of the Superior Court, 

I think I have given you the correct legal fees that can be charged; and, 
of course, you can take the matter up with the Credit Union Treasurer as 
to the number of pages he had recorded. 

AGRICULTURE;  FOOD;   OLEOMARGARINE;  COLORED OLEOMARGARINE; 

SERVING IN COLLEGE DINING HALLS 

23 February, 1946. 

I have your letter of February 21, 1946, in which you inquire if it is per- 
missible for Louisburg College to serve colored oleomargarine in its dining 
rooms. You, of course, have reference only to prohibitions contained in the 
State statutes on this subject. 

G. S. 106-234, as rewritten by Chapter 523 of the Session Laws of 1945, 
reads as follows: 

"It shall be unlawful to serve in any public dining room, restaurant, 
cafe, boarding house, or hotel as a food, oleomargai-ine which is of a 
yellow color in imitation or semblance of butter, or when it has a tint 
or shade containing more than one and six-tenths degrees of yellow, or 
of yellow and red collectively, but with an excess of yellow over red, as 
measured in terms of Lovibond tintometer scale, or its equivalent." 

I am of the opinion that by the terms of this Act, the serving of colored 
oleomargarine is prohibited only in dining rooms, restaurants, cafes, board- 
ing houses and hotels which hold themselves out to the public generally as 
places at which food for immediate consumption may be purchased. I do 
not believe that the proscriptive provisions of the Act in question were in- 
tended to apply to boarding houses and dining rooms which serve only a 
select group and are not open to the public either generally or in a restricted 
sense. Thus, if Louisburg College operates a dining hall for the convenience 
and benefit of its students only (including, of course, bona fide guests of 
the students), I am of the opinion that colored oleomargarine may be served 
therein. Of course, if this dining hall is open to the public as well as to the 
students at the College, the statute above quoted would prohibit the serving 
of colored oleomargarine. This ruling is intended to apply only to dining 
halls operated by colleges for the benefit exclusively of the students and their 
bona fide guests. 
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AGRICULTURE; LINSEED OIL; APPLICATION OF INSPECTION LAW TO 

OIL SHIPPED INTO STATE AND INCORPORATED IN OTHER PRODUCTS 

18 March, 1946. 

In your letter of March 14, 1946, you state that there is an impression in 
some quarters that the inspection fee or tax should not be paid on linseed oil 
which is shipped into this State and manufactured into other products be- 
fore being offered for sale; and it has been suggested that there has been 
some ruling to this effect issued in the past. 

You specifically raised a question as to whether or not the inspection fee 
or tax on linseed oil should be paid when the oil is shipped into this State 
for incorporation into some other product, such as paint, and is not to be 
resold as oil. 

Our Inspection Law in regard to linseed oil is now contained in Article 
32 of Chapter 106 of the General Statutes. I have searched our index cards 
back to the year of 1931 and have been unable to find any opinion on the 
Linseed Oil Law that deals with this specific question. I do find that this 
office issued an opinion on March 24, 1943 which indirectly deals with this 
question, and I am sending you a copy of this opinion. You will note that 
the last paragraph of the opinion would indicate that the application of the 
Act is to be confined to sales and not to purchases made by individuals in 
this State for the purpose of mixtures or compounds or in other words, 
working or incorporating the oil into some other product. 

You will note that Section 106-285 of the General Statutes says: 

"For the purpose of protection of the people of the State from imposi- 
tion by the fraudulent sale of adulterated or misbranded linseed oil or 
flaxseed oil as pure linseed oil or flaxseed oils * * *" 

You will also note that Section 106-288 deals with the sale of prohibited 
products; and part of the section is as follows: 

"No person, firm or corporation, by himself or agent or as the agent 
of any other person, firm, or corporation, shall manufacture or mix for 
sale, sell, offer or expose for sale, or have in his possession with intent 
to sell under the name of raw linseed oil or boiled linseed oil * * *" 

You will note in Section 106-290 that a part of the section is as follows: 

"Nothing in this article shall be construed to prohibit the sale of com- 
pound linseed oil, or imitation linseed oil, or any substance to be used 
as a substitute for linseed oil, provided * * *" (Underscoring ours.) 

You will note in Section 106-291 that a part of the section is as follows: 

"Before any raw linseed oil or any boiled linseed oil or any boiled 
linseed oil with drying agents added or any compound linseed oil or 
any imitation linseed oil or any other substance used or intended to be 
used as a substitute for linseed oil shall be sold or offered for sale 
in this state * * *" 

You will note that Section 106-293 as to samples applies to: "Every per- 
son who offers for sale or delivers to a purchaser any article named in this 
article * * *" 

You will note that Section 106-295 dealing with seizure or condemnation 
says: "The oil offered for sale in violation of this article shall be subject 
to seizure, condemnation, * * *" 
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You will note that all of these sections deal with the sale or possession 
of the oil for sale, and this is also true when dealing with compounds and 
limitations. In addition to all of these sections from which I have quoted 
above, you will note that the very last section in the article (106-302) allows 
a dealer to be released from liability when he has a guaranty signed by the 
wholesaler. It seems to me that the whole sense of the article as gathered 
from the different sections clearly and emphatically notes that we are 
dealing with oils shipped into this State to be sold, that is dealers who 
sell the oil to persons who purchase it as oil. There is no indication in the 
statute, to my mind, that it should be applied to any person in this State 
who buys linseed oil or flaxseed oil products to use the same for compounds 
or mixtures or to incorporate the same into products, which products would 
later be sold. To my mind, it is only when the oil is brought into this 
State for the pui'pose of resale that the article is specifiically applicable. 
I think a person who wishes to use these oils or imitations of same for the 
manufacture of other products has a right to do so without any inspection 
or without othei-wise complying with the article. 



OPINIONS TO BUDGET BUREAU 

PER DIEM EXPENSES; SPECIAL COMMITTEE ON INSURANCE 

APPOINTED BY THE GOVERNOR 

15 August, 1944. 

Receipt is acknowledged of your letter requesting my opinion as to 
whether or not you would be authorized to pay the necessary and reason- 
able expenses and per diem to the Commission appointed by Governor 
Broughton to study the problem of insurance regulation in this State 
brought about by the recent decision of the Supi-eme Court of the United 
States sustaining the indictment of the insurance companies under the 
Federal anti-trust laws. 

In conference with you, I understand that the expenses of this Commission 
could be paid out of the funds appropriated to the Insurance Department, 
by proper allocation therefrom. 

In view of the fact that this Commission is making a study of the re- 
writing of our insurance laws, which will have a vital effect on the revenues 
collected from insurance and otherwise affect the regulations of the in- 
surance business, it is my opinion that the reasonable expenses of this 
Commission could be paid from the appropriations made by the General 
Assembly to this Department and that the per diem of the members other 
than ex officio members could be paid from these funds. 

Chapter 530 of the Session Laws of 1943 provides, in Section 4, for 
the payment of per diem of the members of various commissions and boards 
and contains this provision: 

"All other boards and commissions, including those governing the 
institutions, but not including such as its members are now serving 
without compensation, three dollars and fifty cents ($3.50) per day, and 
five cents (5c) per mile of travel going and returning, and necessary 
travel expenses." 

While this compensation is very low, apparently it would control the 
amount of per diem which might be paid to the members of this Commission. 

EMERGENCY SALARIES; $3,600 LIMITATION; MAINTENANCE ALLOWANCES 

12 July, 1945. 

I have your letter of July 11, in which you call attention to the provisions 
of Chapter 279 of the Session Laws of 1945 and the question raised with 
reference to the emergency salaries which you state as follows: 

"The question raised is this—The law says that the $10.00 Emer- 
gency Salary shall be paid on all salaries up to and including $3600. 
Is a man making a $3600 salary, plus full maintenance, entitled to re- 
ceive the Emergency Salai-y set out in this law? The same question 
concerning this problem would arise about a person making a salary 
plus any maintenance allowances, which added together would be more 
than $3600. I, frankly, do not know what this answer is, but I would 
like for you to tell me what you think." 
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The part of Section 23% of Chapter 279 upon which the answer to your 
question depends is as follows: 

"The emergency salary shall not apply to salaries exceeding three 
thousand six hundred dollars a year." 

The question, therefore, resolves itself into the problem as to whether 
or not maintenance provided a State employee is to be, within the purview 
of this statute, considered as a pai't of the salary. 

While, of course, the employee gets the benefits from the maintenance 
provided him in connection with his employment by the State, such main- 
tenance, while a benefit and the equivalent of income in some respects, is 
not, in my opinion, salary in the sense that this word is used in the statute. 
It is not so clarified in any of the budgetary language, so far as I am 
advised. Under certain circumstances maintenance would not even be 
considered as income. 

It is my opinion that the emergency salary should be paid to all school 
teachers and other State employees whose salaries, other than maintenance, 
do not exceed $3,600. 

STATE PROPERTY FIRE INSURANCE FUND; DUTY AS TO 

ESTABLISHING VALUE OF BUILDINGS 

19 October 1945 
I acknowledge receipt of your letter in which you state that prior to the 

enactment of Chapter 1027 of the Session Laws of 1945 (S. B. 359) known 
as the "State Property Fire Insurance Fund Act," you understood that it 
was the duty of the Insurance Department to establish the value of all 
state owned buildings and you inquire as to whose duty it is now to fix 
such values. 

Even prior to the passage of the 1945 Act, there was no statute which 
specifically required the Insui-ance Commissioner to establish the value of 
buildings but I think that such authority was implied from Sections 58-189 
and 193 of the General Statutes which required the Commissioner to prepare 
a schedule of the several properties owned by the State and to procure 
policies of insurance thereon according to schedules for such amounts as he 
was able to provide with appropriations for the insurance of State pro- 
perty. I understand that it was the policy of the Insurance Commissioner 
to discuss the valuation of buildings with the head of each department, 
institution, or agency of the State and with him jointly determine the valua- 
tion to be placed on the buildings of such department, institution, or agency 
for insurance purposes. 

While Section 58-189 was repealed by the 1945 Act, Section 2 thereof 
provides that upon the expiration of existing fire insurance policies on 
State owned property, and in making appropriations for any biennium 
after the next biennium, the Commissioner of Insurance shall file with 
the Budget Bureau his estimate of the appropriations which will be neces- 
sary in order to set up and maintain an adequate reserve to provide a fund 
sufficient to protect State, institutions or agencies from loss or damage up 
to 50 per centum of the value thereof. It seems to me that this section cer- 
tainly impliedly gives to the Commissioner of Insurance the authority and 
responsibility to determine the value of State owned buildings. It would 
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be observed that the section requires the Commissioner to file with the 
Budget Bureau his estimate of the appropriations necessary to set up and 
maintain an adequate reserve and I do not see how the Commissioner could 
comply with this requirement unless he arrived at a value of the several 
buildings belonging to the State. It seems to me that the policy followed 
by the Commissioner prior to the passage of the 1945 Act might well be 
followed now in arriving at such values. 

INSURANCE; STATE SELF INSURANT; BUILDER'S RISK; REPAIRS 

OR ANNEX TO OLD STRUCTURE; NEW CONSTRUCTION 

29 October, 1945. 

You inquire through the Commissioner of Insurance, and direct to this 
office, as to the necessity of requiring builder's risk insurance in the fol- 
lowing instances: 

1. As to new construction. 
2. When an annex is built to an existing structure. 
3. When alterations or repairs are being made to an old building. 

You i-aise these questions because of the probable effect of Chapter 1027 
of the Sessions Laws of 1945, commonly known as the "State Self Insurant 
Act," which prohibits the purchase of fire insurance on State-owned build- 
ings after the expiration of the policies in force at the time of the passage 
of the act. 

If I correctly understand the procedure heretofore followed in letting 
contracts for the construction of State buildings, the contractor has been 
required to furnish all of the several kinds of insurance, including a per- 
formance bond, except as to builder's risk insurance which was purchased 
by the State. But since the builder's risk policy is primarily fire insurance 
risk, I do not think that the State may purchase such insurance either as 
to new construction or as to an annex or as to repairs being made to an 
existing building. 

As to new construction, including an annex, the performance bond re- 
quires the building to be completed according to the terms and conditions 
and plans and specifications of the contract and the State assumes no re- 
sponsibility nor is required to accept the building until it is so completed, 
so that the State looks to the contractor for a completed turnkey job. Any 
loss by fire before the building is turned over to the State will be borne by 
the contractor and his bondsman. I can see the desirability of builder's risk 
coverage, but under the terms of the 1945 Act, I do not think that the State 
can purchase such coverage and it is a matter between the contractor 
and his bondsman as to whether or not such risk is purchased. 

I am also of the opinion that in view of the 1945 Act, the State may not 
purchase builder's risk coverage in cases in which old buildings are being 
repaired. It seems to me that the State's interest in requiring the contractor 
to purchase builder's risk coverage would be somewhat the same as in 
requiring indemnity on the part of the contractor against any other kind 
of loss that might be sustained by the State in connection with repairs to 
a building; for instance, indemnity against falling walls or undermining the 
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foundation of a building, and in the case of loss occasioned by the negli- 
gence on the part of the contractor or his employees, the State would look 
to the contractor or his bondsman for any damages sustained. 

While I am of the opinion that the State may not purchase builder's risk 
insurance in any of the events inquired about in your letter, I do think 
that the contractor could furnish such insurance even though it becomes 
an included item in determining the bids submitted to the State for the 
particular project. 

TRAVEL EXPENSES;  MEMBERS, DOMESTIC RELATIONS COMMISSION 

23 November, 1945. 

I received your letter of November 20 with reference to the opinion fur- 
nished by me to Mr. W. E. Church concerning the travel expense of mem- 
bers of the Domestics Relations Commission, created by the last General 
Assembly, to be paid out of the Contingency and Emergency Appropriation. 

After reading your letter, I am convinced that you are correct and I was 
in error in writing Mr. Church, and that the travel expenses of members 
of the Commission are limited to $5.00 per day in the State as provided 
in the Appropriations Act of 1945. The error occurred by reason of the 
reference to the sections covered by the limitation in the Appi-opriations 
Act. The Act provides that the appropriations covered by Sections 1, 2 and 
3 are subject to the $5.00 per day limitation, and as these expenses come 
from the Contingency and Emergency Appropriation, they would be em- 
braced within this limitation. 

JUDGES; REGULAR AND SPECIAL; SUPREME COURT 

JUDGES; INCREASED EXPENSES 

6 May, 1946. 

A question has arisen about which I have conferred with you, as to 
the fund from which the increased expenses of regular and special judges 
of the Superior Court should be paid under Chapter 763 of the Session 
Laws of 1945; and also the same question as to the increased salaries pay- 
able to the Chief Justice and Associate Justices of the Supreme Court 
under G, S. 7-3. 

After giving consideration to the language found in Section 1 of Chapter 
763 of the Session Laws of 1945, I am of the opinion that the increased 
allowance for expenses made to regular and special judges of the Superior 
Court should be paid from the General Fund of the State and that this 
Act is, in effect, an appropriation for this purpose, subject to the proviso 
in the Act that such funds shall be available after the payment of teachers' 
and State employees' salaries, and emergency salaries under the Budget 
Appropriation Act of 1945-1947. 

As G. S. 7-3 provides that each Justice of the Supreme Court shall be 
paid an annual salary of $7,500 and in lieu of and in commutation for 
expenses incident to the attendance upon the court, an amount equal to 
that allowed each judge of the Superior Court, payable in monthly instal- 
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ments as a part of his compensation, these two laws must be read together 
and, in like manner, the appropriation so made for the increased expense al- 
lowance for each Justice of the Supreme Court should likewise be paid 
from the General Fund and would not have to be paid from the Contingency 
and Emergency Fund. 

PER DIEM AND EXPENSES; TRAVEL EXPENSE; MILEAGE; LUMP 

SUM ALLOWANCE 

7 June 1946 

I acknowledge receipt of your letter in which you state that it has been 
the policy of the Division of Game and Inland Fisheries of the Depart- 
ment of Conservation and Development to make lump sum allowances to 
game wardens for travel in lieu of the five cents per mile authorized under 
Article 10, Section 2, Paragraph (b), page 179 of the booklet entitled "Bud- 
get and Accounting Procedures—Personnel Classifications and Procedures." 
I understand that this policy has been followed because it is virtually im- 
possible to keep check on the operators as to the number of miles traveled, 
and that the allowance is considerably less than the wardens would be en- 
titled to if they were paid on the basis of the five cents per mile. You state 
that you see no objection to this procedure if it may be legally permitted. 

The referred to section states that only actual expenses, and then not 
in excess of the allowances provided therein, shall be paid, and the para- 
graph dealing with the per mile charge for the use of personal automobiles 
on State business reads: "Travel expenses paid for the use of personal 
automobiles are limited to five cents per mile travel." 

Therefore, it seems to me that the only concern of your office or of the 
State Auditor's office is whether or not the payment exceeds five cents 
per mile actually traveled, and that so long as the lump sum allowance does 
not exceed the five cents per mile, I can see no objection to the policy fol- 
lowed by the Division of Game and Inland Fisheries in making allowances 
for travel to their game wardens. 

Of course, some way should be devised so that the Department would 
know that the lump sum allowance does not exceed the five cents per mile 
actually traveled, and to that end, it is my thought that the game warden 
could be required to furnish a statement as to the miles traveled up to the 
number of miles that the payment of five cents per mile would equal the 
amount of the lump sum allowance. 



OPINIONS TO UTILITIES COMMISSIONER 

SANITARY DISTRICTS; RATES TO BE CHARGED FOR SERVICES; 

JURISDICTION OF UTILITIES COMMISSION 

3 April, 1945 

You have inquired if the Utilities Commission has authority to fix the 
service charges or rates to be collected from the residents of a sanitary 
district for water and sewage services. For the purpose of answering this 
inquiry, I assume that the sanitary district about which you inquire was 
formed or created under the general law relating to sanitary districts— 
Lrticle 6, Chapter 130 of the General Statutes of North Carolina. 

Section 130-52 of the General Statutes reads as follows: 

"A sanitary district board shall immediately upon the placing into 
service of any of its works apply service charges and rates which shall, 
as nearly as practicable, be based upon the exact benefits derived. Such 
service charges and rates shall be sufficient to provide funds for the 
proper maintenance, adequate depreciation, and operation of the work 
of the district, and provided said service charges and rates would not 
be unreasonable, to include in said service charges and rates an amount 
sufficient to pay the principal and interest maturing on the outstanding 
bonds of the district and thereby make the project self liquidating. Any 
surplus from operating revenues shall be set aside as a separate fund 
to be applied to the payment of interest on bonds, to the retirement of 
bonds or both. As the necessity arises the sanitary district board may 
modify and adjust such service charges and rates from time to time." 

The Board referred to in the above quoted section is the Sanitary District 
Board appointed by the Board of County Commissioners and thereafter 
nominated and elected as are other county officers, G. S. 130-37. 

Under this section, it would seem that authority to fix rates is vested in 
the Sanitary District Board. I am, therefore, of the opinion that the 
Utilities Commission does not have the authority to fix service charges or 
rates to be collected for water and sewage services by a sanitary district. 

STATE COMMISSION FOR THE BLIND; RIGHT TO OPERATE PUBLIC UTILITY 

25 September, 1945 

I have your letter of September 24, in which you advise that the State 
Commission for the Blind has requested the Utilities Commission to approve 
its purchase of the Wingate Telephone Company, Union County, North 
Carolina, and that the Commission has some doubt as to whether this State 
agency can legally enter into the public utilities field. You advise that the 
State Commission for the Blind now owns the Fair Bluff Telephone Ex- 
change, the purchase having been made about three years ago without the 
approval of the Commission. 

The State Commission for the Blind was created under the terms of G. S. 
111-1. G. S. 111-27 authorizes the Commission, for the purpose of assisting 
blind persons to become self-supporting, "to cari-y on activities to promote 
employment of needy blind persons. . ." 

This section has no limitations and it is sufficient authority for the Com- 
mission to carry on the activity of operating a telephone exchange. 
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UTILITIES COMMISSION; AUTHORITY TO REGULATE FRANCHISE AND 

NON-FRANCHISE MOTOR CARRIERS:      (1)   EXCURSION TRIPS,   (2)   CHARTER 
TRIPS, AND (3) CASUAL TRIPS 

22 February, 1946 

I have receved your letter of February 20, in which you request my 
opinion as to authority of the Utilities Commission to regulate franchise 
and non-franchise motor carriers as to their respective rights to engage in 
(1) excursion trips, (2) charter trips, and (3) casual trips, as to which you 
submit examples as follows: 

"A holds a franchise cei-tificate authorizing the transportation of 
passengers between Kaleigh and Greensboro over U. S. Highway 70. 
h, o± Kttieigh, does not hold a franchise certificate but owns one or more 
buses witn proper J? or Hire license tags lor transportation of passengers 
for compensation. Both of these carriers insist tnat they have the right 
under the law: 

* i. To operate an excursion consisting of one or more buses from 
Raleigh to Wrightsville Beach over any convenient highways between 
said points, whether over the franchise route of another carrier or not. 

"2. To hire one of its buses with or without driver to carry a party 
from Charlotte to Asheville. 

"3.   To make a casual trip, as defined in G. S. 62-103  (q) and G. S. 
62-104, from Charlotte to Wilmington." 
You further state in your letter as follows: 

"We are not in agreement among ourselves as to the power, if any, 
conferred upon the Utilities Commission to grant or deny such rights or 
as to our authority to supervise and regulate trips of this kind by 
either class or carriers. We do not find excursion trips or charter 
trips mentioned in the Motor Carrier Act, G. S. 62-103 to 62-121. 
Neither do we find the term 'contract carrier' mentioned, but G. S. 
62-103 (n) and 62-110, and the use of the term 'common carrier' seem 
to indicate a purpose to make some distinction between contract carriers 
and common carriers. 

"In trying to determine what our authority is in the matter here 
presented, we have given special consideration to G. S. 62-103 (f), (k), 
(n), (o), (p), (q), and (t) ;    62-104, 62-105, 62-109, 62-110, 20-87 (a), 
(c), and (d)." 
G. S. 62-105 provides, in part, as follows: 

"Application for franchise certificate.—Every corporation or person, 
their lessees, trustees, or receivers, before operating any motor vehicle 
upon the public highways of the State for the transportation of persons 
or property for compensation, within the purview of this article, shall 
apply to the commission and obtain a franchise certificate authorizing 
such operation, and such franchise certificate shall be secured in the 
manner following:" 

Subsection (j) of this section provides as follows: 
"Franchise certficates may be granted to restricted common carriers 

as defined herein for any period in the discretion of the commission 
not to exceed three years." 

Restricted common carriers by motor vehicle are defined in G. S. 62-103 (t) 
as follows: 

"The term 'restricted common carrier by motor vehicle' means any 
person not included in the definition 'common carrier by motor vehicle' 
who or which undertakes, whether directly or by lease or other arrange- 
ment, to transport passengers or property restricted to any class or 
classes of passengers or to any class, kind or commodity or property by 
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motor vehicle for compensation, whether over regular or irregular 
routes, and/or 'excursion passenger vehicles' as defined in G. S. 20-38 
subsection (q)." 

This subsection refers to G. S. 20-38 (q) which provides the definition 
under the Motor Vehicle Act of 1937, as follows: 

"(q)    Passenger Vehicles.— (1) Excursion Passenger vehicles. 
"Passenger vehicles  kept  in  use  for  the  purpose  of  transporting 

persons on sight-seeing or travel tours." 

The quoted sections would appear to me to place under the jurisdiction of 
the Utilities Commission the regulation of both franchise and non-franchise 
motor carriers with respect to their rights to engage in excursion trips, char- 
ter trips, or casual trips under the circumstances stated in your inquiry, un- 
less this authority is negatived by the pi'ovision found in G. S. 62-104, which 
I quote as follows: 

". . . provided, further, that nothing in this article shall prohibit a 
motor vehicle carrier under this article, nor any motor vehicle on which 
the franchise tax has been paid as provided in the current revenue act, 
from making casual trips on call over routes established hereunder; 
provided, that on said casual trips no one shall be allowed to pick up 
any passenger or property along the route, nor be permitted on the 
return trip to carry any passengers or property other than those or 
that included in the original trip;  . . ." 

The phrase "casual trip" is defined in G. S. 62-103(q) as follows: 

"The term 'casual trip' means a trip on call for the purpose of trans- 
porting passengers or property to a given destination and return, or 
either." 

The phrase "motor vehicle carrier," not having any statutory definition 
in the article, would be understood by me to mean any motor vehicle carrier 
subject to regulation under the article by the Utilities Commission. This 
quoted provision of G. S. 62-104 means, in my opinion, that any such motor 
vehicle carrier, or any motor vehicle on which the franchise tax has been 
paid as pi-ovided in the current Revenue Act, is not to be prevented by any- 
thing in the Act from making casual trips, as defined, on call over routes 
established hereunder, which means routes established for franchise carriers 
by the Utilities Commission upon application and under authority of the Act. 
This, however, would not mean, in my opinion, that the motor vehicle 
carriers engaging in this business would not remain subject to the power 
of the Utilities Commission as to regulation, to the same extent and in the 
same manner that it is authorized to regulate franchise carriei's on regular 
franchise routes. The quoted phrase would seem to me to mean only that 
nothing in the article should prohibit the making of casual trips over 
established routes by the motor vehicle carriers mentioned. 

In my opinion, the full authority of regulation given to the Utilities 
Commission by G. S. 62-109 would be applicable to the motor vehicle carriers 
for which franchise certificates are granted as restricted common carriers, 
as defined in G. S. 62-103(t) and G. S. 20-38(q), to which this subsection (t) 
refers. 

The language found in G. S. 62-104, hereinbefore quoted, provided that 
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nothing in the article will prohibit a motor vehicle carrier "under this 
article" nor any motor vehicle on which the franchise has been paid, as 
provided in the current Revenue Act, from making casual trips on call over 
routes established hereunder, would appear to negatively authorize fran- 
chise and non-franchise carriers to use their equipment for casual trips, as 
defined in the statute, over any of the highways of the State, to and from 
any points in the State, without regard to any established routes over which 
specific franchises had been granted. 

Applying this to the specific illustration which you submit, it is my 
opinion that such carriers could operate an excursion consisting of one or 
more buses from Raleigh to Wrightsville Beach over any convenient high- 
ways between said points, whether over the franchise route of another 
carrier or not, or to hire one of its buses with or without a driver to carry 
a party from Charlotte to Asheville, or to make a casual trip as defined in 
G. S. 62-103 (q) from Charlotte to Wilmington. 

Such trips would, however, be subject to regulation by the Utilities Com- 
mission, as provided in G. S. 62-109, to the same extent and in the same 
manner that they might be regulated if operated on regularly scheduled 
routes. 

WATERWAYS; RIGHT-OF-WAY; ACQUISITION BY UTILITIES COMMISSION 

20 March, 1946 

I have your letter of March 19 enclosing to me a letter from Colonel G. W. 
Gillette, United States District Engineer, Wilmington, North Carolina, with 
reference to the acquisition by the Utilities Commission of certain rights-of- 
way for the Federal Government. On the second page of his letter, Colonel 
Gillette quotes from General Statutes 104-11, which you state appears to 
give your Commission authority to acquire the rights-of-way. You request 
my opinion on behalf of the Commission, as to whether or not you have the 
authority to proceed as requested by Colonel Gillette. You also inquire, if 
you have the authority, whether or not this office would handle the matter 
for you. 

Colonel Gillette in his letter requested information as to whether or not 
your Commission, under the statute G. S. 104-11, could furnish the United 
States with the necessary agreement to hold and save the Government free 
from claims for damages resulting from the improvement, and, in the event 
the Boards of Commissioners experience difficulty in securing the rights- 
of-way, whether or not your Commission would undertake the acquisition 
and transfer of a perpetual easement to the United States. 

You will observe that the statute, G. S. 104-11, has the proviso that the 
Utilities Commission is not authorized to enter into an obligation or con- 
tract for the payment of any money or proceeds through condemnation, or 
otherwise, without the express approval of the Governor and Council of 
State. 

I believe, therefore, in the first instance, it would be necessary for the 
Commission to take this matter up with the Governor and Council of State, 
as evidently the obligations proposed would involve the payment of money 
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by the State. I know of no appropriation which has been made by the 
General Assembly from which such funds could be provided, unless it would 
be from the Contingency and Emergency Fund which, I understand, has 
been fully committed. 

I would be unable to answer the question as to furnishing the legal services 
necessary to the handling of the matter by this office unless I was fully 
informed as to the nature and character of the contemplated acquisitions. 
I have no information whatever about that. I would assume, however, that 
it would be necessary to employ local counsel to handle the proceedings 
necessary for condemnation; certainly, if they would involve any large 
amount of work. 

I believe it would be desirable for you to secui-e from Colonel Gillette full 
information as to the nature and extent of the rights-of-way and other 
rights to be acquired, and, thereafter, present the matter to the Governor 
and Council of State for their consideration. I assure you that I will 
be glad to cooperate as fully as I can in whatever particulars this office 
can be of sei'vice in this connection. 



OPINIONS TO INSURANCE COMMISSIONER 

MUNICIPAL CORPORATIONS; CHIEF OF FIRE DEPARTMENT; INSPECTOR OF 

BUILDINGS; UNSAFE BUILDINGS AND FIRE HAZARDS; PUNISHMENT 

FOR UNSAFE CONDITIONS AND BUILDINGS. 

April 3, 1945 

Refei'ence is made to the letter of E. M. Ball, Chief of New Bern Fire 
Department, dated March 27, 1945, which among other things contains 
the following paragraph: 

"Also at this time, a very grave matter has been called to my atten- 
tion, which I wish to take up with you. I had a call to inspect a house 
belonging to Mr. J. L. Hartsfield at 72 Johnson Street of this City. I 
found the house in very bad condition. There are five families living 
in thi& one house, two on the first floor, two on the second floor, and 
one in the attic. In the attic there are two adults and one child about 
two or three years old, they use a trap door over the stairs at night to 
keep the little child from falling down; there is no other door or exit 
of any kind in this attic. I went to see Mr. Hartsfield about this, and 
he refused to do anything at all about it, saying, if I condemned the 
property that he would sue me or the City of New Bern for any rent 
that he might lose." 

You inquire of this office as to the rights of the Inspector or Chief of 
New Bern Fire Department with reference to this situation. 

Section 160-115 of the General Statutes of North Carolina created in the 
cities and towns of this state, the office of Chief of Fire Department. Sec- 
tion 160-118 of the General Statutes of North Carolina provides that the 
Chiefs of Fire Departments shall be the local inspectors of buildings for 
the cities or towns in which they are appointed and provides that such 
inspectors shall make all inspections and perform such duties as may be 
required by the law or city or town ordinance or by the Insurance Com- 
missioner. In this same Article of the General Statutes (Article 11, Chap- 
ter 160) you will find that under Section 160-151, that among other duties 
of the inspector are the following: 

"Every building which shall appear to the inspector to be especially 
dangerous to life because of its liability to fire or in case of fire by 
reason of bad condition of walls, overloaded floors, defective construc- 
tion, decay or other causes shall be held to be unsafe, and the inspector 
shall affix a notice of the dangerous character of the structure to a 
conspicuous place on the exterior wall of said building. No building 
now or hereafter built shall be altered, repaired or moved, until it has 
been examined and approved by the inspector as being in a good and 
safe condition to be altered as proposed, and the alteration, repair or 
change so made shall conform to the provisions of the law." 

You will also find in Section 160-152 the following: 

"If the owner of any building which has been condemned as unsafe 
and dangerous to life by any local inspector, after being notified by 
the inspector in wi-iting of the unsafe and dangerous character of such 
buildings, shall permit the same to stand or continue in that condition, 
he shall be guilty of a misdemeanor and shall pay a fine of not less 
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than ten nor more than fifty dollars foi' each day such building con- 
tinues after such notice." 

Section 160-153 of the General Statutes makes it a misdemeanor for 
any person to remove any notice which has been affixed to any buildings 
by the local inspector which notice states the dangerous character of the 
buildings. 

It seems to me that under the situation outlined in the letter that the 
Chief of the New Bern Fire Department, who is also the inspector for the 
city, would have the clear right to proceed under the section cited above, 
and if in his opinion, and acting in good faith in the performance of his 
duties, he finds that this building justifies a notice of condemnation as 
heretofore described in the above statute, then I see no reason why he 
should not proceed to carry out the law and place the notice upon the 
building. He should, of course notify the owner in writing of the dangerous 
character of the building as is required by 160-152 of the General Statutes, 
and if the condition is not altered or changed so that the same is rendered 
safe, then the inspector should consult the city attorney or other attorney 
of the city whose business it is to advise and prosecute these matters and 
to follow the advice of such attorney as to invoking the criminal penalties 
set forth in Section 160-152. 

I am of the opinion that the law requires the Chief of the Fire Depart- 
ment, as inspectoi", to carry out these duties for the protection, not only of 
the persons living in the building, but for the protection of the inhabitants 
of the city at large, and if he acts in good faith in the prosecution of his 
duties, I am further of the opinion that there would be no legal liability 
on his part nor on the part of the City of New Bern. I think it is needless 

to cite a legal authority for the position that municipal officers in cari-ying 
out their statutory duties, when acting in good faith, are not liable either 
criminally or for damages in civil action. What I have here said, of course, 
would not apply in cases where such official action can be proved to be 
prompted by a corrupt or malicious motive. 

Your attention is also called to Section 6.97 of the North Carolii.a Build- 
ing Code. This building code has been adopted as controlling for the con- 
struction and condition of buildings in this state and you will find that 
its adoption was brought about by Section 143-139 of the General Statutes 
of North Carolina. The section of the code above referred to provides 
the methods and ways of egress that must be provided in buildings wherein 
rooms are rented, let, or leased for living or sleeping purposes. This sec- 
tion also provides for additional ways of egress where rooms are let or 
leased for living purposes and sleeping purposes which must be provided 
in order to render the building safe. Subsection (c) of this section is to 
the effect that the regulations of the section shall not apply to buildings 
used as private dwellings unless such private dwellings exceed three stories 
in height, but your attention is called to the fact that under Section 2.1 
of the code, which contains the definitions used in the code, a dwelling is 
defined as follows: 

" 'Dwelling' means a building occupied exclusively for residence pur- 
poses and having not more than two apartments," 



220 BIENNIAL REPORT OF THE ATTORNEY GENERAL [VOL. 

I am of the opinion, therefore, that under this definition of dwelling, the 
house in question could not be defined as a dwelling because it must be ex- 
clusively for residence purposes and must have not more than two .apart- 
ments. It follows, therefore, that Section 6.97 of the Building Code of 
North Carolina, in my opinion, is applicable to the house described in the 
letter. 

In closing, I would like to call your attention to Article 15 of Chapter 
160 of the General Statutes. This Article permits cities and towns to pass 
ordinances whereby unfit buildings can be destroyed or the owners can 
be compelled to make repairs, alterations, and improvements at a reason- 
able cost. You will find in Section 160-182 of the General Statutes that 
whenever a municipality finds that there exists in such municipality 
dwellings unfit for human habitation due to delapidation, defects increas- 
ing the hazards of fire, accidents, or other calamities, etc., that ordinances 
can be passed whereby such buildings can be condemned or repairs or al- 
terations can be made by compulsion. I am not familiar with the charter 
of the City of New Bern, and it may be that the charter provides for this 
type of action. The city attorney will know about this part of the matter, 
but at any rate, your attention is called to the general law on the subject 
and your attention is further called to the powers of municipal corpora- 
tions as contained in 160-200 of the General Statutes which provides in 
subsection 28 of this section that municipal corporaions have the right: 

"To condemn and remove any and all buildings in the city limits, 
or cause them to be removed, at the expense of the owner or owners, 
when dangerous to life, health, or other property, under such just rules 
and regulations as it may by ordinance establish; and likewise to sup- 
press any and all other nuisances maintained in the city." 

The city attorney will know just what steps the city authorities can 
lawfully take along the lines of compelling alterations or repairs or com- 
plete condemnation and removal of the buildings; if, in the opinion of 
the authorities, such steps are necessary in this case, and if the proper 
authority to proceed by law is provided in the charter or the statute. 

STATE INSURANCE,- ONLY  STATE-OWNED BUILDINGS, FIXTURES, 

ETC., THEREIN INCLUDED 

May 31, 1945. 

I acknowledge receipt of your letter in which you inquire, first, as to 
whether or not the State, under the provisions of Senate Bill 359, becomes 
a self-insurer on such property as a patrol cruiser known as the "Croatan" 
owned by the Department of Conservation and Development; and, second, 
whether or not the State has become a self-insurer as to certain property 
owned by the State Board of Health, to-wit: 

"40 Motion Picture Projectors and accessories at not more than 
$300 per unit 

55 Microscopes at not more than $190 per unit 
48 Fluoroscopes at not more than $600 per unit 
all the property of the North Carolina  State  Board  of Health, 
and being used in health centers " 
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Section one of Senate Bill 359 limits the property for which the State 
becomes self-insurer against fire loss to, "State-owned buildings, fixtures, 
furniture, and equipment therein, including all such property the title to 
which may be in any State department, institution, or agency " 

It seems to me to be apparent that the cruiser "Croatan" would not be 
of that type of property for which the State has become a self-insurer 
and that your department should insure the same against fire hazard as 
it has heretofore done. 

It is my understanding that the property in question owned by the 
State Board of Health is portable and carried from place to place to be 
used in the several health centers in the State. Of course, as to whether 
or not this property is within the purview of Senate Bill 359 depend? 
upon whether or not it is a part of the fixtures, furniture, or equipment 
located in a building owned by the State of North Carolina. From what 
I understand the circumstances to be as to this particular property, I am 
inclined to the opinion that it is not covered by Senate Bill 359 and that 
insurance against fire hazard should be purchased as has heretofore 
been done. 

INSURANCE;  LICENSES FOR INSURANCE AGENTS;  GATE CITY AND 

PILOT LIFE INSURANCE COMPANIES 

11 July, 1945 

I have your letter of July 5, 1945, with enclosures from Honorable 
Julius C. Smith, of Greensboro, relating to the above subject. 

According to the agreement between the Gate City Life Insurance 
Company and the Pilot Life Insurance Company and the Jefferson Stan- 
dard Life Insurance Company, it appears that the Gate City Life Insur- 
ance Company has been absorbed by the Pilot Life Insurance Company. 
From the letter of Mr. Smith, it seems that the capital stock of the Gate 
City Life Insurance Company is to be cancelled out. The agents of the 
Gate City Life Insurance Company have procured from you a license, 
as required by statute. Since the Gate City Life Insurance Company has 
been absorbed by the Pilot Life Insurance Company, the question now 
arises whether the licenses heretofore issued to the agents of the Gate 
City Life Insurance Company are sufficient licenses to authorize these 
same agents to act as agents of the Pilot Life Insurance Company, or 
whether new licenses must be procured. These agents procured licenses 
to act for the Gate City Life Insurance Company for the year commenc- 
ing April 1, 1945. 

It appears that the agreement whereby the Pilot Life Insurance Com- 
pany absorbed the Gate City Life Insurance Company did not amount to 
a merger or a consolidation of the two companies. The only method of 
merging or consolidating two companies is that provided by G.S. 55-165, 
et seq. COACH COMPANY v. HARTNESS, 198 N.C. 524, 528. To con- 
stitute a merger or consolidation under these statutes, the following steps 
must be taken: (1) An agreement between the corporations to be merged 
or consolidated must be entered into and this agreement, among other 
things, must state the method of converting stock in the merging or con- 
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solidating corporations into stock of the surviving or consolidated cor- 
poration. This agreement may provide, however, for the distribution of 
cash, property or securities to stockholders of the merged or consolidated 
corporations in lieu of shares of stock in the surviving or new corpora- 
tion; (2) This agreement must be submitted to the stockholders of each 
corporation and be acted upon by them; (3) The notice required by the 
statute must be given; (4) The agreement must be filed in the office of 
the Secretary of State, "and shall thence be taken and deemed to be the 
agreement and act of consolidation or merger of the said corporations" 
(G.S. 55-165) ; and (5) This agreement must be recorded in the office of the 
Clerk of Superior Court of the county where the principal office of the 
surviving or consolidated corporation is located and in the office of the 
Clerk of Court where the original certificates of incorporation of the 
merging or consolidating corporations are located and in the office of the 
Register of Deeds in each county where either corporation owns real es- 
tate. 

From the agreement submitted by Mi-. Smith, it appears that steps (1) 
and (2) above, and possibly step (3), may be considered to have been 
complied with. However, by checking with the Secretary of State, it ap- 
pears that step (4) above was not complied with, and thus, step (5) could 
not have been complied with. 

Thus, it follows that the absoi-bing of the Gate City Life Insurance 
Company by the Pilot Life Insurance Company does not constitute a mer- 
ger or a consolidation of those corporations within the meaning of those 
terms as used in the statute. 

Since the term "merger" is used in the agreements between the cor- 
porations concerned, I have discussed that phase of the question somewhat 
in detail, with the idea of showing why, in my opinion, thei-e has been no 
merger of the Gate City and Pilot Life Insurance Companies. However, 
even if it be conceded, for the sake of argument, that a merger of the two 
corporations was accomplished by the agreements, I still find no authority 
for transferring the licenses of the agents of the Gate City Company to 
the Pilot Company. When a merger of corporations takes place, the sur- 
viving corporation acquires "all the rights, pi-ivileges, powers and fran- 
chises as well of a public as of a private nature" of the merged corpora- 
tion, meanwhile retaining all its own rights, etc. (G.S. 55-166). The sur- 
viving corporation also acquires all property, real, personal and mixed, of 
the merged corporation. G.S. 55-166. (This transfer of rights, etc., is ac- 
complished by the filing and recording of the agreement required by Sec- 
tion 55-165. of the General Statutes. G.S. 55-166.) The license issued to an 
agent of a company is not a right, power, duty or asset of the company; 
instead, it is a permissive right granted to the agent. As such, the com- 
pany acquires no transferrable interest therein. 

G.S. 58-40 and 58-41 require insurance agents to procure from the Com- 
missioner of Insurance a license for each company which they represent. 
This construction of these statutes has long been followed by the Insurance 
Denartment. From the agreement filed with you, it appears that the agents 
of the Gate City Life Insurance Company were issued licenses as agents 
of that company. It appears that these agents will, in the future, represent 
not the Gate City Life Insurance Company but a new or different com- 
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pany. Therefore, I am of the opinion that new licenses must be procured 
by these agents. 

After studying the agreement and reading Mr. Smith's letter, I can see 
much merit in his contention that to require these agents to procure new 
licenses would be unfair. With this idea in mind, I have carefully examined 
the statutes and I can find no provision which would exempt these agents 
from procuring new licenses. 

INSURANCE; RECIPROCITY IN LICENSING NON-RESIDENT AGENTS 

28 July, 1945 

I acknowledge receipt of your letter calling my attention to Sections 
58-43 and 58-152 of the General Statutes relating to non-resident agents 
and retaliatory law, and inquiring as to whether or not, under said sec- 
tions, you may refuse to license a non-resident agent when the home state 
of the applicant for a non-resident life insurance agent's license will not 
issue a similar license to a resident of the State of North Carolina. 

I am of the opinion that, under the authority vested in you by the two 
referred to sections, you may refuse to issue license to a non-resident under 
the circumstances set out in your letter. 

INSLTIANCE,- BUILDERS' RISK INSURANCE APPLICABLE TO STATE BUILDINGS 

20 August, 1945 

1 acknowledge receipt of your letter relative to the above subject, stat- 
ing that Mr. Pollock, of the Budget Bureau, has requested your depart- 
ment to ascertain the extent of liability of the State Property Fire In- 
surance Fund for loss or damage to buildings owned by the State or under 
construction in the State in the case of loss or damage during the course 
of construction or repair. 

In order for me to arrive at an opinion on the questions raised in your 
letter, it will be necessary for me to know the contents of the Builders' 
Risk Policy and the form and contents of the performance bond furnish- 
ed by the contractor. I understand from the Budget Bureau that there 
is probably a provision in the performance bond which requires the State 
to furnish the Builders' Risk coverage and certainly, I would have to know 
the wording of this provision before passing upon the questions raised in 
your letter. 

LICENSE TAXES; FEDERAL SAVINGS AND LOAN ASSOCIATIONS; 

DOMESTICATION AND TAXABILITY 

23 October, 1945 

This is in reference to your letter of October 15, 1945, in which you in- 
quire as to the status of Home Federal Savings and Loan Association, 
which has its principal office in Johnson City, Tennessee, but proposes to 
solicit and make loans in an area in North Carolina embraced within a 
radius of fiifty miles from its home office. No office is to be maintained in 
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North Carolina, and all loans are to be closed at the home office. The North 
Carolina loans will be secured by first lien on real estate in North Carolina. 
Apparently the North Carolina business will constitute only a minor part 
of the association's total business. 

I assume that this association is a Federal Savings and Loan Associa- 
tion, organized and chartered under the Home Owners' Loan Act of 1933, 
as amended, 12 U.S.C.A., p. 517, Sec. 1464. 

You inquire (1) whether or not this association is a "foreign" sPsso- 
ciation within the scope of G.S. 54-34 et seq. so as to require domestication 
as a condition precedent to doing business in this State, and (2) whether 
the tax under G.S. 105-73 should be computed on all shares of stock of the 
association or only on those shares attributable to the business done in 
North Carolina. I have paraphrased your questions, but believe that this 
is the substance of your inquiry. I shall discuss these two questions in the 
order given. 

(1) Strictly speaking, a corporation or association chartered under 
the laws of the United States is neither foreign nor domestic with respect 
to a particular State, at least in the usual acceptation of those terms. A 
domestic corporation is one chartered under the laws of the particular 
State; and a foreign corporation is one chartered under the laws of another 
State. Before a foreign corporation does business in this State, it must 
"domesticate" in this State. More specifically, before a foreign savings 
and loan association does business in this State, it must comply with the 
provisions of G. S. 54-34 et seq. 

There seems to be little unanimity of judicial opinion as to whether a 
federally chartered corporation is domestic or foreign within a given 
State. 13 Atn. Jur., Corporations, Sec. 150; Anno. 69 A.L.R. 1346; Anno. 
88 A.L.R. 873. However, it is probable that the diversity of opinion is at- 
tributable to the variances in the bases on which the question arose rather 
than to any actual widespread disagreement. For instance, a Federal cor- 
poration may be domestic for one purpose and not for another. Most of 
the cases seem to have arisen on questions involving jurisdiction of State 
and Federal Courts, a matter determinable by domicile, residence or citi- 
zenship. 

I think the particular question at hand is answered, at least inferentially, 
by Leggett v. Bank, 204 N. C. 151, where our court held that the Federal 
Land Bank of Columbia, having been chartered under federal law, was not 
a foreign corporation doing business in this State by virtue of any license, 
express or implied, from North Carolina, but was a corporation which de- 
rived its right to do business in this State solely from an Act of Congress; 
and, therefore, did not come within the provisions of the statute authorizing 
service of summons on the Secretary of State. The court apparently took 
the position that a Federally chartered corporation has the right to do 
business in any State without a license from such State, and that condi- 
tions of doing business could not be imposed on such corporation. 

I, therefore, advise that the Home Federal Savings and Loan Associa- 
tion is not a "foreign" association within the meaning of G. S. 54-34, and 
that this and the following sections are not applicable to this association, 
which may do business in this State as if it were a "domestic" corporation. 
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(However, it is not a domestic corporation within the meaning of G. S. 
54-25 and is not liable for the license tax imposed by that section.) 

This conclusion is supported by the language of the statute. Although 
the Article is designated "Foreign Associations," the body of the statute 
refers to "association of another state." The fact that a Federal associa- 
tion has its principal place of business in another state hardly would ren- 
der it an association "of that state." I am of the opinion that an associa- 
tion of another state is an association chartered under the laws of another 
state and does not include a corporation chartered only under an Act of 
Congress. 

(2) Your second question relates to the amount of tax payable by this 
as?ociation under G. S. 105-73, which applies to "Every building and loan 
association, domestic or foreign, operating under a charter granted by 
authority of the laws of this state or any other state, or the United States" 
for certain stated purposes, and which imposes an annual license tax for 
the privilege of doing business in the State, said tax being at the rate of 
"thirteen cents (13c) on each one hundred dollars ($100.00) of liability 
on actual book value of shares of stock outstanding on the thirty-first day 
of December of the preceding year" as shown on reports to the insurance 
commissioner. 

Inasmuch as this association is an instrumentality of the Federal Gov- 
ernment it is free from State taxation except to the extent permitted by 
Congress. State v. Minnesota Federal Savings and Loan Association (Minn. 
1944) 15 N. W. (2d) 568. However, in this case Congress has expressly 
given a limited power of taxation to the States. The Home Owners' Loan 
Act, 12 U.S.C.A., p. 519-20, Sec. 1464(h) provides, in part: 

"and no State, Territorial, County, Municipal or local taxing author- 
ity shall impose any tax on such associations or their franchise, capital, 
reserves, surplus, loans, or income greater than that imposed by such 
authority on other similar mutual or cooperative thrift and home 
financing institutions." 

This is no less a grant of authority to the State to tax because it is pres- 
ent only by implication or is couched in negative language. First Federal- 
Savings and Loan Association of Altadena v. Johnson (1942) 49 Cal. App. 
(2d)  465, 122 P.  (2d)  84. 

Thus, it seems clear that North Carolina may impose a tax on Federal 
savings and loan associations if the same tax is imposed on other similar 
associations. 

I am of the opinion that G. S. 105-73 falls within the scope of the per- 
mission granted, for it expressly applies to "Every building and loan as- 
social ion, domestic or foreign, operating under a charter granted by au- 
thority of the laws of this state or any other state, or the United States." 
without distinction or discrimination. 

The only quesion left for determination relates to the computation of 
the tax. 

Ostensibly the statute does not draw any line between business done 
within and business done without the State; and a possible construction of 
the statute would be to the effect that the statute imposes a tax on the 
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basis of all shares, regardless of the fact that most of said shares may be 
attributable to business done in another State. 

However, I believe that such a construction in this case would work an 
unconstitutional result. It seems to be settled that a State generally can- 
not levy on a foreign corporation a franchise tax based on all its capital, 
without regard for the amount of business done within the State, for this 
would violate the interstate commerce clause of the Federal Constitution. 
Such a tax must be apportioned to the business done in the State. Anno. 
105 A.L.R. 11; Anno. 139 A.L.R. 950. 

Thus, in Express Agency v. Maxwell, 199 N. C. 637, our court, quoting 
the United States Supreme Court, said: 

"A franchise tax imposed on a corporation, foreign or domestic, for 
the privilege of doing a local business, if apportioned to business done 
or property owned within the state, is not invalid under the commerce 
clause merely because a part of the property or capital included in 
computing the tax is used by it in interstate commerce . . . But in or- 
der that the fee or tax shall be valid, it must appear that it is imposed 
solely on account of the intrastate business; that the amount exacted 
is not increased because of the interstate business done; that one 
engaged in exclusively interstate commerce would not be subject to 
the imposition; and that the person taxed could discontinue the in- 
trastate business without withdrawing also from the interstate busi- 
ness." 

Wherever possible a statute will be construed so as to give it a consti- 
tutional effect. Therefore, I am of the opinion that G. S. 105-73 imposes 
a privilege tax on a Federal savings and loan association only in pro- 
portion to the business done in this State. I advise, therefore, that Home 
Federal Savings and Loan Association of Johnson City, Tennessee, is liable 
for the tax computed at the rate of 13c per $100.00 liability on shares out- 
standing which are attributable to the business done in North Carolina. 
While the statute does not provide this expressly, it does state that the 
tax is for the privilege of doing business in the State; and it must be 
assumed that the legislature intended to tax within constitutional limita- 
tions. 

BUILDING RESTRICTIONS; APPLICATION TO COMPLETION OP FIFTH 

FLOOR OF BUILDING CONSTRUCTED IN 1922 

15 November, 1945 

In conference with you, my opinion was requested as to the application 
of Section 4.26 of the North Carolina Building Code to a hotel which was 
constructed in Monroe in 1922, circumstances about which you stated were 
as follows: 

This building is of ordinary construction as defined in the Code and 
was built in 1922 to be used as a hotel and stores. The building was con- 
structed to provide for a basement and five floors. The fifth floor, however, 
was left unfinished, the partitions, plumbing, etc., never having been in- 
stalled. It is proposed now to complete the fifth floor for use and occu- 
pancy as a part of the hotel. The Building Code, Section 4.26, provides for 
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ordinary construction the building shall not exceed 50 feet when used for 
public purposes. 

Chapter 4 of the Building Code provides in Section 4.21, under the head- 
ing "Restrictions as to Height," as follows: 

"New Buildings. Except as may be otherwise provided by this code, 
no building hereafter erected shall exceed in height the limits fixed in 
this chapter." 
Under this heading, Section 4.22 provides, "Alterations. No building 

shall hereafter be altered so as to exceed the limits of height fixed by this 
chapter." 

It is evident that under these provisions the limitation of height would 
not be applicable to a building that had been constructed in 1922 unless 
the other provisions in the Building Code would have the effect of bring- 
ing them under these limitations. 

Chapter 1, Section 1.11 provides as follows: 

"The purpose of the code is to provide certain minimum standards, 
provisions and requirements for safe and stable design, methods of 
construction and uses of materials in buildings and/or structures 
hereafter erected, constructed, enlarged, altered, repaired, moved, 
converted to other uses or demolished and to regulate the equipment, 
maintenance, use and occupancy of all buildings and/or structures." 

The only words in this section which might have any application would 
be the words "altered, repaired." I do not think that either of the words 
would describe what is proposed to be done to the hotel property. This is 
neither alterations or repairs but mei'ely completion of the building as 
originally intended. 

Neither do I think that Section 1.22 making the Code applicable to al- 
terations affecting the structural strength, fire hazard, exits, lighting or 
sanitary conditions would be applicable to your situation. Neither do I 
think that the language of Section 1.23 as to the change of use of the 
building would be applicable. 

It is, therefore, my opinion that the building having been constructed in 
1922, the proposed completion of the fifth floor would not bring the build- 
ing within the provisions of Section 4.26 as to the height limitation. 

I understood in conference with you that adequate arrangements would 
be made for sufficient fire escapes and exits serving all of the floors of the 
structure would be fully complied with by the owners. 

SELF-INSURERS   UNDER  WORKMEN'S   COMPENSATION   ACT; 

ENFORCEMENT OF TAX 

15 April, 1946. 

I received your letter of April 10, in which you state that you are in- 
formed by the North Carolina Industrial Commission that some self- 
insurers have failed to pay their tax by March 15 and some have failed 
to report and pay this tax. You inquire of me as to what procedure is to 
be followed in collecting this liability. 

You are correct in your understanding that the self-insurers are re- 
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quired to give bond or deposit securities as a guarantee of the payment 
of their liabilities under the Workmen's Compensation Act. 

G. S. 97-96 provides that whenever an employer has complied with the 
provisions of G. S. 97-93, relating to self-insurers, the Industrial Com- 
mission issues a certificate which can be revoked if the employer has 
failed to comply with the law. 

I have talked with Mr. T. A. Wilson, Chairman, today and he tells me 
that they always require a bond of the employer or deposit of securities 
in the case of self-insurers, as authorized by G. S. 97-93. I would assume 
there would be little difficulty in collecting the taxes due from these in- 
surers. Mr. Wilson said they had never had any trouble, so far as he knew. 

STATE PROPERTY FIRE INSURANCE FUND; COVERAGE 

AGAINST DAMAGE BY LIGHTNING 

1 May, 1946. 

I acknowledge receipt of your letter in which you state that on August 
6, 1945, the Alderman Dormitory was damaged by lightning to the extent 
of $286.45 and that the insurance companies having policies in force on 
the University schedule have paid a total of $274.98, leaving a balance of 
$11.47 as being due from the State Property Fire Insurance Fund as an 
uninsured portion of the loss. 

You inquire as to whether or not Chapter 1027 of the Session Laws of 
1945, setting up the State Property Fire Insurance Fund, includes damages 
caused by lightning as well as by fire. 

While the Act makes the State a self-insurer as to fire loss and creates 
a "State Property Fire Insurance Fund," I am of the opinion that the 
term "fire insurance" includes lightning. 

It is my understanding that fire insurance cannot be purchased ser»arate 
from lig>itninqr insurance nor can lightning insurance be purchased ex- 
cept in connection with a fire insurance policy and that the premium paid 
in one instance covers both fire insurance and lightning. Section 58-''''7 
of the General Statutes, which prescribes the terms of a fire insurance 
policy and the form thereof, provides for only one premium and covers 
insurance ap-ainst "all direct loss by fire, lightning, and by removal from 
premises endano-ered bv the perils insured against in this policy, except 
as hereinafter provided ." And on the back of this form the following 
description is given: 

"Standard fire insurance policy of the State of." 

I am satisfied that it was the intention of the proponents of the State 
Proper<-y Fire Insurance Fund Act that the State should become a self- 
insurer as to all losses included in the usual fire insurance policy and that 
anv loss occasioned by any of those described in the adonted fire insurance 
policy, on and after the expiration of the insurance then in force, should 
be paid out of the State Property Fire Insurance Fund. 



OPINIONS TO ADJUTANT GENERAL 

ESCHEATS;  UNCLAIMED FUNDS OF ADJUTANT GENERAL'S OFFICE; CHECKS 

OF ADJUTANT GENERAL EQUIVALENT TO STATE WARRANTS 

22 June, 1946 

In your letter of June 14, 1945, you call attention to the fact that the 
Adjutant General's office has certain checks drawn on the State Treasurer 
which have been outstanding for a period of five years and over and have 
been unclaimed for that period of time. It is further stated that your 
Department issues its own checks drawn on the State Treasurer in 
payment of its accounts and that there is some question in your mind as to 
whether the provision of Section 116-25 of the General Statutes, regulating 
certain escheats, applies to the checks used in disbursing funds in your 
Department. Your question is whether or not these funds which have been 
unclaimed for a period of five years or over, represented by checks issued 
by your office, which are termed disbursing checks, are subject to the law 
of escheats as other State warrants covered by this provision of the Gen- 
eral Statutes. 

The pertinent provision of Section 116-25 is as follows: 
"All monies now in the hands of the Treasurer of the State, represented 

by State warrants in favor of any person, firm, or corporation, whatsoever, 
which have been unclaimed for a period of five years, shall be turned over 
to the University of North Carolina." 

A subsequent paragraph of this section provides that after the University 
receives the money the same shall be held subject to claim for a period of 
ten years after receipt of same and if no claim is filed within that period, 
then the funds become the property of the University with full and complete 
ownership. 

I am of the opinion that the funds represented by the checks mentioned 
in your letter are subject to the provisions of Section 116-25 of the General 
Statutes and that the same should be turned over to the University of North 
Carolina as other escheats described in that section. It is true that your 
office issues its own checks and that these checks are signed by the Adjutant 
General. This method, however, is what is known as a disbursing account 
system and is used by several other State agencies. It is inconvenient for 
some of these agencies to issue checks through the normal channels of the 
State Auditor's office and as an accounting device and as a convenience to 
these agencies, a disbursing account is set up and these agencies are allowed 
to issue their own checks which are charged to this disbursing account. At 
periodic times this account is reviewed by the proper agency of the State 
and the State Auditor issues one check covering the total sum against the 
funds held in the office of the State Treasurer. These disbursing account 
checks are State warrants to the same effect and for the same purposes as if 
the same had been issued and countersigned by the State Auditor in the 
normal operation of the State's business. The fact that a different method 
is devised in disbursing these funds does not change their character nor 
does it alter the character of the voucher used to effect this purpose- All 
checks and evidences of indebtedness whereby monies can be lawfully drawn 
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from the State Treasury and which are honored by the State Treasurer in 
my opinion are State warrants, as the term "State warrant" is a general 
term and embraces all types of negotiable paper that will be honored by the 
State. 

I am of the opinion, therefore, that these unclaimed funds represented by 
the checks drawn on your disbursing account should be paid to the University 
of North Carolina in accordance with the above cited statute. 

MUNICIPALITIES; APPROPRIATIONS FOR THE STATE GUARD 

6 November, 1945 

I understand that you would like to have my opinion as to whether or not 
municipalities in North Carolina are authorized to make appropriations for 
the support of the State Guard organized under authority of G. S. 127-111, 
et seq. 

G. S. 127-101 authorizes the appropriations by county commissioners for 
the various organizations of the National Guard or Naval Militia, and G. S. 
127-111, Subsection 6, provides that the North Carolina State Guard shall 
be subject to the military laws of the State not inconsistent with or contrary 
to the provisions contained in that Article, with certain exceptions which 
are not applicable. 

The general powers of municipalities are defined in G. S. 160-200 to in- 
clude the following: 

"(4)    To appropriate money of the city for all laAvful purposes." 
The duties of the State Guard as defined in G. S. 127-111 include the duty, 

subject to the call of the Governor, to execute the law, suppress riots or 
insurrections, or repel invasions, as is now or may hereafter be provided by 
law for the National Guard and for the unorganized militia, 

I understand, in conference with you, that it has been the practice of 
various municipalities to make reasonable appropriations to aid the National 
Guard and State Guard in the carrying on of their organizations, the theory 
being that the service rendered by such local units as a law enforcing 
agency in the community, suppressing riots and insurrections, etc., justified 
the appropriations. 

While I connot be entirely certain about it, I am inclined to the opinion 
that the courts would uphold reasonable appropriations made by a munici- 
pality to aid in the support of the local organization of the State Guard. 

ORGANIZATION OP ENLISTED RESERVE CCMIPS 

28 May, 1946 

I have before me your letter of May 28, in which you write as follows: 
"Sgt. Raymond L. Burke, of the Regular Army, now on duty with 

the North Carolina Military Area, now located in the Raleigh Building, 
has inquired of me as to whether or not there is any state law which 
would have any affect on the organization of the Reserve Association, 
composed of those enlisted men who have had military service and are 
now in the Enlisted Reserve Corps of the United States Army. Per- 
sonally, I am satisfied that there is nothing in our military laws which 
would have any affect on such an organization, and doubt that there 



28] BIENNIAL REPORT  OF THE ATTORNEY GENERAI. 281 

is any law which would prohibit or affect such a military association, 
unless there be some specific law which deals with organizations in 
general." 
I also have a letter from Sgt. Burke, in which he writes me as follows: 

"It has been suggested that an Enlisted Reserve Associations similar 
to the Reserve Officers Association be organized from members of the 
Enlisted Reserve Corps. 

"At present I am making a survey of the Enlisted Reservists residing 
in North Carolina with a view of selecting some outstanding leaders to 
form a basic organization. 

"Request I be furnished with  information pertaining to the legal 
requirements which must be met in forming such an organization." 
I understand from you and from Sgt. Burke that there is no possible 

conflict between the contemplated organization  and  G.  S.  127-107, which 
provides as follows: 

"If any person shall organize a military company, or drill or parade 
under arms as a military body, except under the militia laws and regula- 
tions of the state, or shall exercise or attempt to exercise the power or 
authority of a military officer in this state, wi'^hout holding a commis- 
sion from the governor, he shall be guilty of a misdemeanor." 

As I understand it, the purpose of the proposed organization is primarily 
to promote the enlistments in the Enlisted Reserve Corps. I know of no 
provision in our law which would prevent such an organization or in any 
manner attempt to i-egulate it. I understand it is to be a purely voluntary 
association for the purpose of promoting the enlistments in the Enlisted 
Reserve Corps. 



OPINIONS TO COMMISSIONER OF LABOR 

EDUCATION; WORLD WAR ORPHANS; BENEFITS; LIMITATIONS 

15  September  1944 

Receipt is acknowledged of your letter of September 12 in which you state 
that you have received an inquiry from a beneficiary under our statutes pro- 
viding educational advantages for children of world war veterans, as to 
whether the benefits under these statutes could extend beyond the usual four 
year period. 

G. S. 116-145 provides that the scholarship authorized by the section shall 
not extend for a longer period than four academic years. We have not been 
able to find a satisfactory interpretation of the word "academic" as used in 
this particular statute but we have followed the assumption that it is used 
in the same sense as the term "scholastic." The term "scholastic" year is one 
of common use and is generally understood to mean a term of nine months 
and, in the absence of affirmative proof to the contrary, it will be assumed 
that the scholastic year begins in the Fall and ends in the Spring. See 
SMITH V. BOARD OF EDUCATION, 113 S. E. 147, 153 Ga. 758. 

If the person about which you inquire has already received the benefits for 
four academic years, he or she would not be entitled to any further benefits 
under the provisions of the Act. 



OPINIONS TO STATE HIGHWAY AND PUBLIC 
WORKS COMMISSION 

STATE HIGHWAY COMMISSION; RESTRICTED USE OF HIGHWAYS 

15 February, 1946 

I received your letter of February 14, referring to G. S. 20-121 authorizing 
the State Highway and Public Works Commission to adopt ordinances pro- 
hibiting the operation of vehicles upon highways, or imposing restrictions 
as to weight thereof, for a total period not to exceed ninety days in any one 
calendar year, when, by reason of deterioration, etc., the highways will be 
damaged unless the use of vehicles is prohibited or the permissable weights 
reduced. 

You quote the ordinance adopted by the Highway Commission under 
authority of this statute, the ordinance designated as Section 35, and state 
that in pursuance thereto the Division Engineer of one of your highway 
divisions has erected signs on certain highways, restricting the maxi- 
mum gross load to be carried over such highways to six tons, which has 
be-cn questioned by the bus companies who hold franchises to operate over 
t hese routes.   You submit the following question: 

"Does the fact that a bus company holds a franchise to operate over 
a State highway authorize it to disregard gross load limitations placed 
in effect by the State Highway and Public Works Commission pursuant 
to Section 20-121 of the General Statutes of North Carolina?" 

Your question is submitted in view of the fact that the State Highway 
Patrol is interested in the enfoicement angle of this problem. I am, there- 
fore, sending a copy of this letter to Honorable T. B. Ward, Director of the 
Motor Vehicle Division, Department of Revenue. 

It is my opinion that the bus company holding a franchise to operate over 
a State highway does not give it any authority whatever to disregard gross 
load limitations fixed by statute or put into effect by the State Highway 
and Public Works Commission pursuant to G. S. 20-121. I can think of no 
substantial argument whatever which would support the view that such 
carriers would be authoinzed to disregard the law in this respect and, in my 
opinion, it would be as much applicable to a bus company as to anyone else 
using the highways. 

It does seem to me, however, that there may be some question as to 
whether or not the State Highway and Public Works Commission was acting 
within its authority when it delegated to the several Division Engineers the 
right to reduce the maximum gross load of vehicles using the same, as this 
would be a delegation of authority giveii to the State Highway and Public 
Works Commission by the General Assembly of a quasi legislative character, 
this being upon the principle of the maxim delegate potestas non potest 
delegari. I suggest you might give this feature of the matter your consi- 
deration. 



OPINIONS TO STATE BOARD OF HEALTH 

PUBLIC HEALTH; REGULATION OF MEAT MARKETS; EXEMPTION OF FAEMHCS 

18 July 1944 

I have your letter of June 29 which was acknowledged by Mr. Patton on 
July 10, in which you request that I review the opinion expressed in a letter 
from honorable T. W. Bruton, Assistant Attorney General, to Honorable 
Warren H. Booker, former Director of your division, under date of December 
2, 1938, with reference to the exemption of farmers from the provisions of 
Chapter 244 of the Public Laws of 1937, now General Statutes, Sections 130- 
264 to and including 130-267. 

I have the letter from Mr. Bruton before me and have considered it care- 
fully again as you request. G. S. 130-264 authorizes the State Board of 
Health to prepare and enforce rules and regulations governing the sanita- 
tion of meat markets, abattoirs and other places where meat or meat products 
are prepared, handled, stored or sold, and to provide a system of scoring and 
grading such places, and provides that no such meat market or abattoir shall 
operate which receives a sanitary rating of less than 70%. This section con- 
tains this proviso: 

"Provided, that this article shall not apply to farmers and others who 
raise, butcher and market their own meat or meat products." 
This proviso seems to completely support the conclusion reached by Mr. 

Bruton in his letter above mentioned. It may be that the Act should be 
amended to take care of the situations which you have in mind. 

It does not mean, however, that a person whose business is operating a 
meat market can exempt it from the requirements of the Act because, in ad- 
dition to operating the market in which meats are bought and sold, such per- 
son may be a farmer and incidentally raise some of the meat which may be 
sold in the market. The statute is intended to take care of a person who is a 
farmer or who raises and sells only meat which he produces. If, in addition 
to selling meat which he produces and raises, he also engages in the business 
of buying and selling other meat and meat products, the statute would be 
applicable and the regulations adopted by the State Board of Health could 
be enforced against such business. If, on the other hand, a farmer or person 
who raised the meat sold only the meat products raised by him in such market, 
the statute exempts him from its provisions. It could be made applicable 
only in the event the Legislature should amend the law. 

PUBLIC HEALTH; MUNICIPALITIES; DISSOLUTION BY iNAcnvmES; 
ENFORCEMENT OF SANITARY REGULATIONS 

18 August 1944 

I acknowledge receipt of your letter in which you set out certain facta re- 
lating to the insanitary condition existing in the Town of Bonnie Doone, in 
Cumberland County. You state that the town was chartered several years 
agfo and a mayor and board of commissioners were elected; that the mayor 
has since died without being replaced, no election was held on the date on 
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which the last election was supposed to have been held, and that the board 
is not now functioning. 

You state that it is necessary to take some action relating to the water 
and sewerage in the town, and inquire as to whether or not the Governor, 
under his emergency powers, could appoint a governing council. 

I doubt if the Governor has any authority to appoint a board of commis- 
sioners for the Town of Bonnie Doone. 

However, the fact that no election was held at the last i-egularly ap- 
pointed time does not within itself terminate the offices of the commis- 
sioners, and they may continue to serve as de facto commissioners until their 
successors  are elected. 

In the case of COMMISSIONERS OF TRENTON v. McDANIEL, 52 
N. C. 107, it was held that when the election of the commissioners of an in- 
corporated town was vested in the male citizens thereof, the mere failure for 
a long time to elect commissioners did not destroy the right, but that it 
continued as long as there were free male citizens enough to fill vacancies. 
So that the charter of the town is in no way affected by the failure to elect 
officers at the appointed time. 

In 43 C. J. 173; 19 RCL, 705, it is said that a municipal corporation does 
not ipso facto become dissolved or disincorporated or lose its existence by 
misuser or nonuser of its corporate powers, functions and franchises, as by 
failure to elect officers or by failure of its officers to perfoi'm official duties 
or corporate functions. 

It is, therefore, my opinion that the commissioners are still serving as 
de facto commissioners of the town and may meet and fill the vacancy caused 
by the death of the mayor, and such mayor and the commissioners may 
continue to function as the governing body of the town until such time as a 
regular election is held and their successors named. 

I suggest that you take your problem up with the members of the board 
of commissioners and see if they will not perform the duties required of 
them as commissioners of the town in respect to its sanitary and health 
conditions. If they fail to act, it seems to me the only course left open is 
for legislative action at the coming General Assembly. 

SANITARY DISTRICTS; AUTHORITY OP OFFICIALS OP SANITARY DISTRICTS TO 
ADOPT AND ENFORCE REGULATIONS 

18 August 1944 

I acknowledge receipt of your letter in which you inquire as to whether 
or not the officials of a sanitary district created under Section 7077(g) of 
the Consolidated Statutes have authority to formulate and enforce sanitary 
rules and regulations in the same manner as municipalities or county boai'ds 
of health. 

Section 130-39 of the North Carolina General Statutes provides: 
"When a sanitary district is organized as herein provided, the sani- 

tary district board selected under the provisions of this article shall 
be a body politic and corporate and as such may sue and be. sued In 
matters relating to such sanitary district. In addition sijch board 
shall have the following powers:" 
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Paragraph 8 provides: 

"To formulate rules and regulations necessary for the proper func- 
tioning of the works of the district." 

Under the provisions of said Section 130-39, I am of the opinion that the 
governing body of a sanitary district does have authority to adopt and 
enforce sanitary rules and regulations within the district, but it will be 
noted from said section that many of the powers granted to the governing 
body of a district relating to sanitation and health are subject to the ap- 
proval of the State Board of Health. 

VITAL STATISTICS; REGISTRATION DISTRICTS; PAYMENT OF REGISTRATION 

FEES; BURIAL AND BIRTH CERTIFICATES 

18 August 1944 

I acknowledge receipt of your letter in which you inquire as to the lia- 
bility of municipalities for payment of the registrar's fee for the issuance 
of birth and burial certificates in cases of persons who are not residents of 
such municipality, but the birth or death takes place in a hospital or other 
place located within the municipality. 

Section 130-71 of the North Carolina General Statutes provides that "for 
the purposes of this article the State shall be divided into registration dis- 
tricts as follows: Each city, each incorporated town, and each township 
shall constitute a local registration district." It is apparent from this 
section that any incorporated municipality is a separate local registration 
district. 

Section 130-73 provides that the mayor of every incorporated town or city 
in the State shall appoint a local registrar of vital statistics for his munici- 
pality. 

Section 130-77 provides that the body of any person whose death occurs in 
or whose body is found in this State shall not be interred or otherwise dis- 
posed of "unless a permit for burial, removal or other disposition thereof 
shall have been properly issued by the local registrar of the registration 
district in which the death occurred or the body was found." It is apparent 
from this section that only the registrar of the local district may issue the 
burial permit, and in the case of an incorporated town, the local registrar is 
the registrar of the municipal district, appointed by the mayor. 

Section 130-86 provides, in part: "Within five days after the date of each 
birth there shall be filed with the local registrar of the district in which the 
birth occurred a certificate of such birth, which certificate shall be upon the 
form adopted by the State Board of Health "   This section places the 
duty upon the local regristrar, who is the registrar of the municipality in 
which the birth occurs, to issue the birth certificate. 

Section 130-101 of the North Carolina General Statutes provides: 

"Each local registrar shall be paid the sum of fifty cents for each 
birth certificate and each death certificate properly and completely made 
out and registered with him " 

'"The compensation of local registrars for services required of them 
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by this article shall be paid by the County Treasurer for registration 
work outside^ of the incorporated municipalities, and by the town or 
city treasurer for registration work in incorporated municipalities." 

I am, therefore, of the opinion that the registration fee provided for in 
Section 130-101 for the burial permit provided for in Section 130-77, and the 
birth certificate provided for in Section 130-86, when the death or birth for 
which such permit or certificate is issued takes place within an incorporated 
city or town, should be paid by the municipality in which such death or birth 
occurred, regardless of the residence of the deceased or the person to whom 
birth certificate is issued. 

PUBLIC HEALTH; SANITATION; INNS, HOTELS, RESTAURANTS, ETC. 

11 September 1944 

Receipt is acknowledged of your letter in which you refer to Article II of 
Chapter 72 of the General Statutes of North Carolina, Sections 72-8 to 72-29, 
inclusive, and Article V, being Sections 72-46 to 72-48, inclusive, and request 
my opinion as to whether you would be justified in following the provisions 
contained in Article V without reference to those contained in Article II. 

The provisions of Article V are contained in Chapter 309 of the Public 
Laws of 1941 and no reference is made to the prior Acts as contained in 
Article II. In the preparation and adoption of the General Statutes of North 
Carolina, it was thought necessary to bring forward both these articles due 
to the fact that although there might be some conflicts in the subject matter 
of the two articles, the 1941 Act was in reality only an expansion of broad- 
ening of the powers given in the prior Acts as contained in Article II. 

It is therefore my opinion that it is necessary to consider the two Acts 
together and unless there is some irreconcilable conflict between the provi- 
sions contained in the two Acts they should both be given effect. The section 
in the new Act which gives authority to the State Board of Health is con- 
tained in G. S. 72-46. This section authorizes, empowers and directs the 
State Board of Health to prepare and enforce rules and regulations govern- 
ing the sanitation of hotels, cafes, restaurants, tourist homes, tourist camps, 
summer camps, lunch and drink stands, sandwich manufacturing establish- 
ments, and all other establishments where food is prepared, handled or served 
to the public at wholesole or retail for pay, or where transient guests are 
served food or provided with lodging for pay. The section also provides for 
a system of grading for all establishments covered under the provisions of 
the section. 

Of course, this particular section broadens the coverage contained in G. S. 
72-9 which is a portion of Article II. G. S. 72-9 specifically exempts private 
boarding houses where the majority of the patrons receive boarding accom- 
modations for periods of a week or longer at a time, while G. S. 72-46 makes 
no specific exemption of boarding houses. It appears to me to be necessary 
that we consider whether boarding houses are included within the provisions 
of G. S. 72-46. Boarding houses as such are not specifically mentioned in 
this section and if they are included they must be included under the follow- 
ing language: "all other establishments where food is prepared, handled and 
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served to the public at wholesale or retail for pay, or where transient j^ests 
are served food or provided with lodging for pay." Admittedly, this language 
would include a boarding house where accommodations are offered to the 
public at large or where transient guests are served with food or provided 
with lodging for pay. 

The only type of establishment about which I have some doubt is what 
might be termed a private boarding house where only a limited number of 
selected guests are accommodated. The 1941 Act contains criminal provi- 
sions, and statutes levying taxes or creating criminal offenses are subject to 
strict construction.   STATE v. CAMPBELL, 223 N. C. 828. 

It is not the policy of the criminal law to make a person charged with 
crime the victim of ambiguities and in order for such person to be convicted 
he must be clearly brought within the coverage of the statute. 

It is therefore my opinion that there is a grave doubt as to whether the 
provisions of the new Act would apply to a private boarding house where a 
limited number of persons are accommodated and the accommodations are 
not offered to the public at large. 

HEALTH; ARTICLE XIV, OF CHAPTER 130, G. S.; DISEASES COVERED BY SAID 

ARTICLE XIV 

18 September 1944 

I have your letter of September 16, 1944, in which you ask what diseases 
are covered by Article XIV, Chapter 130 of the General Statutes. You 
inquire specifically as to the meaning of the phrase, in Section 130-176 of 
the General Statutes, "diseases coming within the meaning of this article." 

"Diseases" as used in this article, is not defined. However, in Section 
130-173, the following appears: "Whooping cough, measles, diphtheria, 
scarlet fever, smallpox, infantile paralysis, typhoid fever, typhus fever, 
Asiatic cholera, bubonic plague, yellow fever, or other disease declared by 
the North Carolina State Board of Health to be preventible." The same 
language appears in Section 130-175. 

It is my opinion, therefore, that "diseases" as used in Article XIV, of 
Chapter 130 of the General Statutes of North Carolina, means whooping 
cough, measles, diphtheria, scarlet fever, smallpox, infantile paralysis, 
typhoid fever, tsrphus fever, Asiatic cholera, bubonic plague, yellow fever, 
or other disease declared by the North Carolina State Board of Health to be 
preventible. 

PUBLIC HEALTH; SCHOOLS; COMPULSORY VACCINATION FOR SMALLPOX 

23 October 1944 

Receipt is acknowledged of your letter in which you request my opinion 
as to whether it is necessary that the local board of health take official 
action in order to authorize the vaccination of school children for smallpox. 

G. S. 130-183 provides that the board of health of any town, city or county, 
shall have authority to require children attending the public schools to pre- 
sent certificate of immunity from smallpox either through recent vaccination 
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or previous attack of the disease. It will be noted that this section vests 
discretion in the local board of health as to whether children attending 
the public schools may be required to present certificates of immunity from 
smallpox. 

This statute has been upheld by our Supreme Court in the case of HUTCH- 
INS V. SCHOOL COMMITTEE, 137 N. C. 68, and MORGAN v. STEWART, 
144 N. C. 424. A similar statute has been upheld in the Supreme Court of 
the United States in the case of JACOBSON v. MOSS, 197 U. S. 10, 49 
L. ed. 643. 

G. S. 115-139 makes it the duty of teachers, principals, superintendents, 
and all other governing boards having authority over the maintenance, 
support and conduct of the public schools, to obey the rules and regulations 
of the sanitary committee or the board of health for the protection of the 
health in the district. 

It is my opinion that it is necessary that the local board of health take 
official action before school children may be required to present certificates 
of immunity from smallpox in order to permit such children to attend school. 
When the local board of health has taken official action, G. S. 130-183 makes 
any parent, guardian, school committee, principal, or teacher, guilty of 
a misdemeanor, punishable by a fine of not less than $10 nor more than $50 
for permitting a child to violate the requirement adopted by the local board 
of health. 

PUBLIC HEALTH; SANITARY DISTRICTS; CREATION; BOUNDARIES 

25 October 1944 

Receipt is acknowledged of your letter in which you raise the question as 
to the authority of the State Board of Health to reduce the boundaries of 
a proposed sanitary district without referring the matter to the local 
authorities for further action. 

G. S. 130-33 authorizes the State Board of Health to create sanitary 
districts under certain conditions without regard for county, township or 
municipal lines. G. S. 130-34 provides that 51% or more of the resident 
freeholders within the proposed district may petition the board of county 
commissioners of the county in which all or the major portion of the pro- 
posed district is located, setting forth the boundaries of the proposed sani- 
tary district and the objects it is proposed to accomplish. The board of 
county commissioners is authorized to act upon the petition and if it is 
approved the same is to be transmitted to the State Board of Health with 
the request that the proposed sanitary district be created. G. S. 130-35 
provides for public hearing by the State Board of Health and G. S. 130-36 
provides that if, after such hearing^ the State Board of Health shall deem 
it advisable to comply with the request of the petition that a district should 
be created and established for the purpose or purposes described in the 
petition, a resolution is to be adopted to that effect, defining the boundaries 
of such district and declaring the territory within such boundaries to be 
a sanitary district. 
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The Supreme Court of North Carolina, in the case of IDOL v. HAYNES, 
219 N. C. 723, held that the signers of a petition for the creation of a sarri- 
tary district are entitled, as a matter of right, to withdrav/ their names 
from the petition at any time before action is taken on the petition 
by the county commissioners on the question of approval and that when 
their withdrawal reduces the number of signers to less than 51% of the 
resident freeholders within the proposed district, the board of commissioners 
is without jurisdiction and its approval of the petition may be enjoined. 
Of course, this particular case has no bearing on the powers of the State 
Board of Health and I merely call it to your attention in order to stress the 
point that a majority of the resident freeholders in the territory sought to 
be included in a proposed sanitary district must continue their assent in 
order to justify its creation. 

The language used in G. S. 130-36 as to the powers of the State Board of 
Health is not, to my mind, entirely clear. After the hearing, the State Board 
of Health is authorized to make the decision as to whether the request of 
the petition that the district be created and established should be allowed. 
If this question is decided in favor of the petitioners, the Board is authorized 
to adopt a resolution to that effect, defining the boundaries of the district 
and declaring the territory within the boundaries to be a sanitary district 

It is my opinion that the boundaries, as defined by the State Board of 
Health, should include the same territory as described in the petition. If 
any other construction should be placed on the language used in the section, 
it could have the effect of allowing the State Board of Health to establish 
a sanitary district in a territory where less than 51% of the resident free- 
holders desire the establishment of such district. 

It is my opinion that until the court has given this particular section 
a construction different from the one outlined above, the State Board of 
Health should not undertake to change the boundaries of the territory from 
those outlined in the petition, and if any such change is contemplated, the 
petition should be denied and a new petition filed containing boundaries 
which the State Board of Health would be justified in adopting. 

BIRTH CERTIFICATES; CHANGE OF RACE 

10 November 1944 

I acknowledge receipt of your letter, enclosing certain affidavits and in- 
quiring as to whether or not you have authority to change the birth cer- 
tificates of Henry and Claude Lynch so as to cause said birth certificates 
to show that said children are of the Indian race rather than the Negro 
race. 

Among other things. Section 130-94 of the North Carolina General Sta- 
tutes contains this provision: 

"No certificate of birth or death, after its acceptance for registration 
by the local registrar, and no other record made pursuant to this article, 
shall be altered or changed in any respect otherwise than by amend- 
ments properly dated, signed and witnessed: Provided, that a new cer- 
tificate of birth shall be made by the State Registrar whenever • • • • 
(c) Satisfactory proof is submitted to the State Registrar that there 
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has been entered in a court of competent jurisdiction a judgment, order, 
or decree disclosing different or additional information relating to the 
parentage of a person." 

I do not think that you have authority to change birth certificates upon 
affidavits furnished by third parties. A change in a birth certificate must 
be done by an amendment to the original certificate. 

However, it is provided that a new certificate may be issued upon a judg- 
ment or order of a court of competent jurisdiction. It seems to me that in 
the instant case the interested parties should obtain from a court of com- 
petent jurisdiction a judgment, order or decree to the effect that they are 
full-blooded Indians rather than members of the Negro race, before either 
amending the old certificate or issuing a new certificate. The latter portion 
of Section 130-94 provides the machinery for the filing and preservation of 
the old and new certificates. 

LEAVE OF ABSENCE; MILITARY SERVICE; STATE EMPLOYEES 

16 November 1944 

I have your letter of November 15, in which you write me as follows: 

"One of our young women, Miss Isabel Baker, has resigned to join 
the SPARS. She thinks she is entitled to a leave of absence. Our un- 
derstanding is that only those persons called to military service by Se- 
lectivo Service Boards or members of the National Guard or Home 
Guard, are entitled to leaves of absence for military service." 

You request my opinion as to whether or not a person volunteering for 
military duty under the law is entitled to a leave of absence. 

Chapter 121 of the Public Laws of 1941 provides that any elective or 
appointive State official may obtain a leave of absence from his duties for 
military or naval service, protracted illness, or other reason satisfactory 
to the Governor, for such period as the Governor may desi^ate. Such 
leaves shall be obtained only on application by the official and the consent 
of the Governor. 

This statute would be applicable only to State officials and if the status 
of Miss Baker is that of an employee rather than an official in your de- 
partment, the statute would not be applicable to her. Independent of the 
statute, however, it is my understanding that the State departments and 
agencies have, as a matter of administrative action, been granting leaves of 
absence to State employees for military or naval service, with the under- 
standing, if possible, that the positions will be held open for them upon 
their return to civil life. This practice is not confined to persons who are 
brought into service through Selective Service Boards but would be equally 
applicable to those who volunteer for service in the armed forces of our 
country and would, of course, include women who may join the SPARS 
and other like agencies of the Government. I would not consider that the 
fact that the service was voluntary rather than through the Selective Serv- 
ice Boards would have any bearing on the subject. 
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STATE BOARD OF HEALTH ; VENEREAL DISEASES ; ISOLATION OP PATIENTS 

18 November 1944 

Receipt is acknowledged of your letter of November 17, in which you 
quote a regxilation adopted by the State Board of Health under the authority 
of G. S. 130-176, with reference to the isolation of persons infected with a 
venereal disease, which regulation requires patients to be isolated if con- 
sidered necessary by a local health or quarantine officer to prevent the spread 
of the disease in a hospital approved for the treatment of venereal diseases 
by the State Board of Health, when directed by the local health or quaran- 
tine officer. 

You inquire as to whether or not it will be necessary to add to this regu- 
lation: "regardless of whether or not such hospital is located within the 
county where the patient resides." You state that this language might 
be needed in view of the fact that you have only two such hospitals at 
present." 

I do not believe that it is necessary to add the language to the regula- 
tion, as the regulation now requires that the isolation be in a hospital ap- 
proved for treatment of such diseases by your Board and is not confined to 
a hospital located in the county in which the person is found. I do not think 
that the language suggested would add anything to the value of the regu- 
lation. 

MARRIAGE LICENSE ACT; VIOLATION BY REGISTER OF DEEDS; PROSECUTION 

27 November 1944 

Receipt is acknowledged of your letter of November 24, enclosing copies 
of letters from the Newport News Health Department, of Virginia, indicat- 
ing that Mr. J. G. Etheridge, Register of Deeds in Camden County, issued 
a marriage license without complying with G. S. 51-9, which requires that 

• the applicant shall present to the register of deeds a certificate executed 
within thirty days, etc., accompanied by the original report from a laboratory 
approved by the State Board of Health, etc. 

A violation of this Act is made a misdemeanor by G. S. 51-13. I, there- 
fore, suggest that the information should be sent by you to Honorable Ches- 
ter Morris, Solicitor, Currituck, North Carolina, in order that he may de- 
termine what action should be taken in this matter. 

MERIT SYSTEM COUNCIL; AUTHORITY OVER BONUS PLANS OE SYSTEMS FOB 

EMPLOYEES OF COUNTY, CITY AND DISTRICT HEALTH DEPARTMENTS 

6 December 1944 

You inquire of this office as follows: 

"Does Section 126-14 of the General Statutes, known as the Merit System 
Law, authorize the Merit System Council to approve or disapprove bonus 
systems or plans as applicable to the compensation paid employees of dis- 
trict, county and city health units as well as local welfare boards?" 
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Section 126-14 of the General Statutes is as follows: 
"Ine merit system council appointed unaer the provisions of this chapter 

shall nave tne authority to esiauusn, maintain and provide rules and regula- 
tions, in cooperation witn the state board ot healtn and the state board of 
chanties and puDiic weliare, lor tne aaministration of a system of personnel 
standards on a merit rating system with a uniform schedule of compensation 
for all employees of the county welfare departments and the county, city, 
and district health departments." 

Under this section, tne Merit System council is authorized to estabish, 
maintain and provide rules and I'egulations, in cooperation with the State 
Board of Health and tne btate Board of Chai'ities and Public Welfare for 
(1) the administration of a system of personnel standards, on a merit rating 
system, and (2) a uniform schedule of compensation for all employees of the 
above units. The power conterred by this section relates to the providing of 
rules and regulations for administration. The State Board of Health and 
the State Board of Charities and Public Welfare are to cooperate in the 
rules and regulations established and the compensation system provided 
must be of a uniform nature as to its schedules. 

I am of the opinion that the bonus paid employees of one of these units 
comes within the definition and meaning of the word "compensation" and 
that the Merit System Council has the authority to establish by rules and 
regulations a uniform system or standards with respect to the payment of 
these bonuses and it follows, therefore, that the Merit System Council can 
accept or reject any bonus system or plan worked out by city or county 
authorities upon the grounds that it does not meet the regulations or stand- 
ards established by the Merit System Council. 

In the case of ROBERTS v. MILLS, 184 N. C. 406, page 410, the Supreme 
Court of North Carolina gives the following definition of a bonus: 

"It is not a gift or gratuity, but a sum paid for services, or unon a 
consideration in addition to or in excess of that which would originally 
be given." 

In this same case it is further stated: 

"It has become a very general policy to offer a bonus or additional 
compensation to employees who shall render continuous and eificient 
service for a specified period of time. This is not a gratuity or gift, but 
is an offer on the part of the employer, with whom the offer originates 
in order to procure efficient and faithful service and continuous employ- 
ment " 

It would seem to me, therefore, that it would be the duty of the Merit 
System Council to set up a uniform system or plan dealing with the payment 
of bonuses to the employees of these units or to set up reasonable and suf- 
ficient standards v/ith which bonus systems or plans of local units would 
have to comply, and then if such a system is offered by the financial authori- 
ties of the local units, to approve or reject this system. Such a bonus system 
or standard must have uniformity that is required by statute and when dis- 
tinctions or classifications are made between different groups of employees, 
there must be a reasonable basis for such distinctions and classifications, 
and such a. system should provide that bonuses should be paid without dis- 
tinction or discrimination to all persons or employees composing a described 
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class. If a bonus system is submitted by the financial agents of local units, 
such as counties, cities and towns, and meets the standards or regulations 
of the Merit System Council, then the Council should approve such a system 
to the end that it would thereby become a uniform schedule of compensation 
as provided by the regulations of the Council. In other words, the Council 
should then by official action make it a part of its own system of regulations 
as applied to the units in question. 

I do not think that the Merit System Council has any right to pass any 
regulations or standards or in any way control the action of the officials of 
counties, cities and towns as to any bonus or bonus system provided for em- 
ployees in other city or county departments. The statutory jurisdiction of the 
Merit System Council only extends to the agencies and departments named 
in the statute, and I know of no rule of law or statutory provision that 
would give the Merit System Council the right to interfere with, approve 
or disapprove, any form of compensation paid to employees not connected 
with county, city and district health departments. 

I have before me your proposed letter addressed to Dr. Frank T. de 
Vyver, Merit System Supervisor, and your request for Council action. I 
note that in your description of the bonus plan you provide that such a 
system or plan shall cover all employees of all city and county depart- 
ments. I doubt very much if the Merit System Council has the authority 
to incorporate this requirement into their regulations or standards, as it 
seems to me that this would be going beyond the statutory powers con- 
ferred upon the Council, and would be an attempt to do indirectly what the 
Council cannot do directly. 

STATE BOARD OF HEALTH; PUBLICATION OF RULES AND REGULATIONS; FILING 

WITH SECRETARY OF STATE 

4 January 1945 

I reply to your letter of January 2, 1945, with reference to your revision 
of the rules and regulations of the State Board of Health. 

You state that under Section 130-176 of the General Statutes you are 
required to publish the regulations of the State Board of Health in a bul- 
letin. You further state that you have now adopted a revision of all rules 
and regulations and this has resulted in a large volume of material. You 
inquire as to whether or not it would be a compliance with the statute to 
publish this material as a supplement to the North Carolina State Board 
of Health bulletin, with an entry of this fact in the minutes; you also in- 
quire as to your right to leave off the heading of the bulletin on this pamphlet, 
and the necessity of sending a copy of the supplement to each of the sixty 
thousand subscribers of the bulletin. 

In our opinion, you should give notice in a regular issue of the bulletin 
that a pamphlet containing the revised rules and regulations is available 
and will be furnished to any subscriber upon written application for same. 
You also have the right to have this revision printed as a supplement to 
the bulletin and you need not have the regular bulletin heading printed on 
the supplement.    Section 130-176 of the General Statutes, referred to by 
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you, in my opinion does not in express terms require you to publish a com- 
plete recodification or revision of all your rules and regulations in the 
bulletin. I think that this statute contemplates that you publish each rule 
or regulation, or amendment thereto, as these rules and regulations and 
amendments are passed from time to time by the Board of Health. It 
would be safer, and it would be a substantial compliance with the statute, 
for you to give notice in the bulletin that a complete revision is available 
in supplement form and will be furnished on written request. If you do 
this, I think your Department will be free from criticism on legal grounds. 

Your attention is also called to Section 143-195 of the General Statutes, 
which requires all regulatory and administrative departments of this State 
to file a complete copy of all rules and regulations with the Secretary of 
State, This copy should be certified by the Secretary of your Board as 
being a true and correct copy, and you should also file with the Secretary 
of State each new rule or regulation, or amendment thereto, as the same is 
from time to time passed and promulgated by your Board. 

PUBLIC HEALTH; H. B. NO. 316; EFFECTIVE DATE OF ACT RELATING TO 

IMMUNIZATION AGAINST WHOOPING COUGH 

30 March 1945 

In your letter of March 28, 1945, you refer to Article 16-a, Section 130- 
190.1, of the General Statutes of North Carolina, and you inquire of this 
office if the enforcement of this Act as to the school requirement should be 
delayed until 1951, or if a proper construction of the Act requires that all 
children entering school at the present time must show a proper certificate 
of immunization against whooping cough. 

Subsection (1) of the Act requires all children to be immunized against 
whooping cough before reaching the age of one year. Subsection (2) re- 
quires that any child not previously immunized must be presented to a li- 
censed physician for such immunization. Subsection (3) provides for im- 
munization by the county health officer or county physician for those per- 
sons unable to pay for the services of a private physician. Subsection (4) 
requires the physician administering the doses to submit a certificate to 
the local health officer with a copy to the parents. 

Subsection (5) is as follows: 

"No principal or teacher shall permit any child to enter a public, pri- 
vate or parochial school without the certificate provided for in subsec- 
tion (4), or some other acceptable evidence of immunization against 
whooping cough."   (Italics ours.) 

I am of the opinion, however, that the first four subsections of the Act 
deal with the immunization of children before reaching the age of one year. 
The expression "such child" appears in Subsection (2) and all of the pro- 
cesses of immunization in the first four subsections seem to be related and 
to refer to children under one year of age. 

I am of the opinion, however, that Subsection (5), which I quoted above, 
applies to any child entering a public, private or parochial school and, there- 
fore, this subsection is applicable to children now entering school and above 
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one year of age. In other words, this subsection is applicable to all children 
entering school at the present time; therefore, no principal or teacher should 
permit any child to enter the schools described in this subsection without the 
certificate of immunization. The reference to Subsection (4) in Subsection 
(5) is merely descriptive of the certificate required. You will note also that 
the last clause of Subsection (5) permits children to enter the schools upon 
some other acceptable evidence of immunization against whooping cough. 
I am of the opinion, therefore, that under this clause certificates or other 
acceptable evidence of immunization from other states could be accepted 
and further, that you could provide suitable rules and regulations whereby 
a principal or teacher could permit a child to attend school upon proper 
evidence that the child was immune by reason of having had the disease 
or for any other pertinent reasons that you might see fit to establish by 
such a policy or regulation. 

The section referred to in your letter was declared by the Legislature 
to be in full force and effect from and after its ratification, and as stated 
above, it is our opinion that it is now effective as to those children entering 
school at this time. 

PUBLIC HEALTH; APPOINTMENT OF COUNTY HEALTH OFFICERS AS DEPUTY 

STATE HEALTH OFFICERS; REVOCATION OF APPOINTMENT 

4 April 1945 

Complying vdth your request as contained in your letter of March 31, 1945, 
I am enclosing you a suggested form to be used in revoking the authority 
heretofore conferred upon local health officers for the purpose of acting as 
deputy State health officers in the control of communicable diseases. 

Of course, I do not contend that you should necessarily use the words 
in my form, but I think your order of revocation should contain something 
in substance as set forth in the suggested form. 

VITAL STATISTICS; CHANGE OF NAME ON BIRTH CERTIFICATE; CHILD BORN 

IN WEDLOCK PRESUMED TO BE LEGITIMATE 

12 April 1945 

I acknowledge receipt of your letter enclosing a copy of a letter from 
Messrs. McDougle and Ervin, Attorneys at Law, Charlotte, in which they 
take issue with an opinion expressed by this office relating to the change 
of the name appearing on a birth certificate, and inquiring as to whether or 
not this office took into consideration Section 130-94 of the General Statutes 
when the opinion was written. 

I understand the facts in the instant case substantially to be that the 
mother of the child was married at the time of its birth but had been living 
separate and part from her husband for a considerable length of time and 
obtained a diverce from her husband and married another man whom she 
now claims to be the actual father of her child, notwithstanding the fact in 
reporting the birth of the child to the registrar she stated that the father 
of the child was her first husband.  I understand that it is the desire of the 
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mother and the present husband that the name of the child appearing on 
the birth certificate be changed so as to bear the name of the present hus- 
band. 

In expressing the opinion to your office dated February 2, 1945, to which 
exception is taken by the attorneys in this case, this office had in mind Sec- 
tion 130-94 G. S. and wrote the opinion in the light of that section as con- 
strued by the office. 

I know of no provisions in this section to change the name on the birth 
certificate upon the filing of affidavits with your department. The section 
specifically provides that, "No certificate of birth or death, after its accep- 
tance for registration by the local registrar, and no other record made in 
pursuance of this article, shall be altered or changed in any respect other- 
wise than by amendments properly dated, signed, and witnessed." I cannot 
construe this to mean that you have authority to amend the birth certifi- 
cate merely upon the filing of an affidavit. It seems to me that the statute 
contemplates that the amendment would be in the form of an amendment 
furnished by one of the officials authorized to issue birth certificates and I 
am strongly of the opinion that you would not have the authority to change 
the name on a birth certificate of a child born in wedlock to that of a man 
whom the mother later marries after having obtained a divorce from the 
man who was her husband at the time of the conception or birth of the 
child. It is a well known principle of law that lesritimacy of a child born 
in lawful wedlock is presumed, WEST v. REDOMOD, 171 N. C. 742. Under 
the circumstances of this case, there is a strong presumption that the first 
husband of the mother of the child is its father and in view of such pre- 
sumption I do not think that you would have authority to change the name 
of the child upon the filing of affidavits. 

It may be that the attorneys have in mind that a new certificate of birth 
could be issued under authority of paragraph (a) of Section 130-94, which 
states the conditions upon which a new certificate might be issued. This 
Subsection reads, "(a) Proof is submitted to the State Registrar that the 
previously unwed parents of a person have intermarried subsequent to the 
birth of such person." It does not occur to me that the facts of the instant 
case come within the purview of this provision for the mother was wed at 
the time of the conception and birth of the child to a person who is pre- 
sumed by law to be its father. 

As suggested in our previous letters, I am of the opinion that it would 
be necessary to obtain a court order under the provisions of Section 130-94 
specifically authorizing you to amend the birth certificate or to issue a new 
one before doing so. Such a court order could be obtained in an adoption 
or some other similar proceeding. 

STATE BOARD OF HEALTH; STATUTES; EFFECT OF TWO STATUTES ON THE 

SAME SUBJECT MATTER PASSED AT THE SAME SESSION; APPOINTMENT 

OF MEMBERS OF BOARD OF HEALTH OF LOCAL UNITS 

17 April 1945 

In your letter of April 17, 1945, you call our attention to House Bill 116, 
passed at the last Session of the General Assembly, and ratified on February 
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9, 1945. You also call our attention to House Bill 321, which was passed at 
the last Session of the General Assembly, and ratified on the 21st day of 
March, 1945. 

Both of these bills have the same objective in regard to the registered 
pharmacists of the State; that is, both bills provide for the appointment 
of a registered pharmacist as a member of the County Board of Health. 
These two bills, however, are repugnant and inconsistent with each other 
as to the time when a meeting shall be held for the appointment or elec- 
tion of members of the County Board of Health, including the appointment 
of the pharmacists heretofore mentioned. In your letter, you inquire of this 
office as to which bill should be followed in making these appointments. 
That is, should the appointments be made under House Bill 116 or under 
House Bill 321? You inquire generally as to the validity of one bill over the 
other. 

House Bill 116 in its language rewrote the first sentence of Section ISO- 
IS of the General Statutes of North Carolina, so that the first sentence as 
rewritten reads as follows: 

"The chairman of the board of county commissioners, the mayor of 
the county town, and in county towns where there is no mayor the clerk 
of the superior court, and the county superintendent of schools shall 
meet together on the first Monday in April, one thousand nine hun- 
dred and thirty-one, and thereafter on the first Monday of January in 
the odd years of the calendar, and elect from the regularly registered 
physicians and dentists or pharmacists of the county two physicians and 
one dentist or pharmacist, who, with themselves, shall constitute the 
county board of health." 

House Bill 321 deals with other things including the method of appoint- 
ment of members of district boards of health and county boards of health. 
In this same bill. Section 130-18 of the General Statutes of North Carolina 
is completely rewritten, and a definite method of appointment of members 
of the County Board of Health is provided, including, however, in the ap- 
pointments a registered pharmacist. That portion of the bill relating to 
the time of meeting and appointment of members is as follows: 

"The first meeting of the ex-officio members for the election or ap- 
pointment of public members shall be in the first week in January, 
one thousand nine hundred and forty-six, and at this meeting one of 
the public members shall be elected or appointed for a period of four 
years, one for three years, one for two years, and one for one vear; 
thereafter one member shall be elected each year for a term of four 
years; . . ." 

A registered pharmacist is included in the public members that must be 
appointed by these ex officio members. As heretofore stated, this bill was 
ratified the 21st day of March, 1945, while the first bill was ratified on Feb- 
ruary 9, 1945. 

First of all I would like to call your attention to the fact that House 
Bill 116 in rewriting the first sentence of Section 130-18 of the General Sta- 
tutes provided for the appointment of a pharmacist and specifically pro- 
vided that the meeting for making these appointments shall be on the first 
Monday of January in the odd years of the calendar. The year of 1945 is, 
of course, an odd year and, therefore, when this law was ratified on February 
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9, 1945, the first Monday in January in 1945 had already passed in point oi 
time; and under this Act, no appointment of a registered pharmacist could 
therefore be made on the first Monday in January, 1945. Under House Bill 
116, if it is the law and effective, the earliest date on which a registered 
pharmacist could be appointed on the County Board of Health would be the 
next odd year or the first Monday in January, 1947. I say this because there 
is no machinery provided in the Act and there are no words whatsoever 
providing for a retrospective or retroactive construction of the Act. The 
Act simply contains a general repealing clause and says that it shall be in 
full force and effect from and after its ratification. 

It is a general law that statutes are to be construed as being prospective 
in their effect unless the language of a statute clearly and emphatically 
shows that a retroactive construction or application is intended. In the case 
of COMMISSIONERS v. BLUE, 190 N. C, at p. 643, our Supreme Court 
said: 

"There is always a presumption that statutes are intended to operate 
prospectively only, and words ought not to have a retrospective opera- 
tion unless they are so clear, strong and imperative that no other mean- 
ing can be annexed to them, or unless the intention of the Legislature 
cannot be otherwise satisfied. Every reasonable doubt is resolved against 
a retroactive operation of the statute. If all the language of a statute 
can be satisfied by giving it prospective action, only that construction 
will be given." 

I think it is clear, therefore, that even if we should consider House Bill 
116 to be an effective Act, then the earliest time which an appointment could 
be made which would include a registered pharmacist would be on the first 
Monday of January, 1947, which is the first odd year since the effective 
date of the statute. 

When we consider House Bill 321, we find, as has already been pointed 
out, that it is the last expression of the Legislature, having been ratified 
on the 21st day of March, 1945. While it is ti-ue that all acts of the same 
session of the Legislature upon the same subject matter are to be considered 
as one act, and must be considered together, under the doctrine of "in pari 
materia," nevertheless, there are certain exceptions to the rule of statutory 
construction and these exceptions when they appear must also be followed. 
In discussing this rule, the Supreme Court of our State in the case of 
BRAMHAM v. DURHAM, 171 N. C, at p. 198, said: 

"It is a well recognized principle of statutory construction that when 
there are two acts of the Legislature applicable to the same subject, 
their provisions are to be reconciled if this can be done by fair a^id 
reasonable intendment; but, to the extent that they are necessarily 
repugnant, the later shall prevail. The position is stated in substan- 
tially these terms by Associate Justice Field in U. S. v. TYNEN, 78 
U. S., 92 as follows: 'Where there are two acts on the same subject, the 
rule is to give effect to both, if possible; but if the two are repugnant 
in any of their provisions, the latter act, and without any repealing 
clause, operates to the extent of the repugnancy as a repeal of the first'; 
and in SEDGWICK on STATUTORY CONSTRUCTION, p. 125. quot- 
ing from ELY v. RTJSS. 5 BEAVAN. it is sa^d: 'Tf two inconsistent 
acts be passed at different times, the last is to be obeyed, and if obedi- 
ence cannot be observed without derogation from the first, it is the 
first that must give way'." 
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In addition to the above quoted authority, it should also be stated that 
House Bill 321 rewrites other sections of the public health law, including 
the section which is the subject of House Bill 116. As heretofore pointed out. 
House Bill 321 rewrites all of Section 130-18 of the General Statutes, while 
House Bill 116 only rewrites the first sentence of that section. When the 
Legislature passed House Bill 321, it is assumed, and, in fact, there is regu- 
lar authority for the position, that it is fixed with knowledge of what it had 
theretofore done in passing House Bill 116; and furthermore, it is also a 
rule of statutory construction that where a later act revises and rewrites 
a complete section of a statute or several complete sections, that it operates 
as a repeal of former statutes relating to the same subject matter. In 59 
C.J., p. 919, Section 520 bb., it is said: 

"Where a later act covers the old subject of earlier acts, embraces new 
provisions, and plainly shows that it was intended, not only as a substi- 
tute for the earlier acts, but to cover the old subjects then considered 
by the Legislature, and to procure the only rules in respect thereto, it 
operates as a repeal of all former statutes relating to such subject mat- 
ter. The rule applies not only where the former acts are inconsistent or 
in conflict with the new act, but also even where the former acts are not 
necessarily repugnant in express terms, or in all respects, to the new 
act." 

Our Supreme Court has recognized this same principle in the case of 
WINSLOW v. MORTON, 118 N. C, at p. 491, where it is said: 

"Where a later or revising statute clearly covers the old subject mat- 
ter of antecedent acts, and it plainly appears to have been the purpose 
of the Legislature to give expression in it to the whole law on the sub- 
ject, the latter is held to be repealed by necessary implication." 

I am of the opinion, therefore, that House Bill 321, which rewrites all of 
Section 130-18 of the General Statutes and which is the latest expression 
of the Legislature on the subject, is the statute under which appointments 
to the County Board of Health must be made. It should be followed by the 
officials concerned in making these appointments and the time for making 
these appointments as expressed in this statute should be in the first week 
in January, 1946. I think, irrespective of the legal technicalities, that this 
is also the most favorable construction from the point of view of the North 
Carolina Pharmaceutical Association, for you will observe that this will 
place a regfistered pharmacist on the County Board of Health in January, 
1946; whereas, under House Bill 116, sponsored by the Association, it could 
only hope to place a member on the County Board of Health by the first 
Monday in January, 1947, which is the first odd year on which a meeting 
could be held for that purpose. In this connection, attention is also called to 
the fact that under House Bill 321, provision is made for the appointment 
of a registered pharmacist on district boards of Health and this was not 
true of House Bill 116. 

It follows from what I have already said that House Bill 116 should be 
disregarded and House Bill 321 should be followed in all respects. 
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PuBUc HEALTH; NECESSITY OF OATH OF OFFICE FOR HEALTH OFFICER AND 

QUARANTINE OFFICER;   TiME OF  ADMINISTERING  OATH  OF  OFFICE 

9 May 1946 

In your letter of May 4, 1945, you call attention to Section 130-169 of the 
General btatutes, dealing with tne oath of ottice of quarantine officers and 
heaitn oriicers acting as quarantine oincers. \ou would like to know if this 
oath ol ornce sbouia be taKen and a certiticate submitted to your otfice each 
time a neaitti otticer is reelected. You call attention to the fact that quaran- 
tine omcers are elected every four years and nealtn officers are elected every 
two years, and you ask if it will be proper to have quarantine officers to 
submit certificates of having taken the required oath every four years and 
to require this of health officers every two years. In your closing paragraph 
you ask what would be tne situation if a health officer discontinued his posi- 
tion for a period of time and was then reelected. 

Under Section 130-168 of the General Statutes, the position of quarantine 
officer is provided for and his term of office is fixed at four years. It is also 
provided in the same section that the county health officer may perform the 
duties of quarantine officer upon making the official oath required, and in 
such case the office of county quarantine officer shall be coterminous with 
the office of the county health officer. Section 130-169 of the General Statutes 
provides for the oath of the quarantine officer and for the certification of 
the official oath to your office. 

Section 130-121 of the General Statutes provides for the election of a 
county health officer and fixes his term of office at two years. You will recall 
that I had a conversation with you about the matter of the requirement as 
to health officers taking an oath of office and I stated to you at that time that 
I did not find anywhere in the statute any requirement that the health officer 
must take an oath of office, and I believe it was further stated by a member 
of your staff that it was not the custom for health officers to take an oath as 
to the performance of their duties. I have discussed this matter with the 
members of our office and they have called to my attention Article VI, Section 
7, of the Constitution of North Carolina which, among other things, provides 
as follows: 

"Every voter in North Carolina, except as in this article is disqualified, 
shall be eligible to office, but before entering unon the duties of the office he 
shall take and subscribe the following oath:" (then follows the oath to sup- 
port the Constitution of the United States, the Constitution and laws of 
North Carolina, and to faithfully discharge the duies of office). 

It is my opinion, therefore, that under this provision of the Constitution 
of our State you should require your health officers to take the oath of office. 
I am fui-ther of the opinion that it is necessary for your health officer to 
also take the prescribed statutory oath of office as quarantine officer where 
he performs the duties of both positions, and that this oath must be taken 
each time such health officer is reelected and enters uoon the duties of a 
new term of office. The same thing would aonly where you have a Quarantine 
officer performing such duties separate and apart from the health officer. 
Such individual quarantine officer who is not a health officer should submit 
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his oath of office as required by the statute every four years, no matter how 
many times he is reelected. If the health officer is also the quarantine of- 
ficer, I think he should submit both oaths every two years,—that is, his oath 
as heal;h officer and his oath as quarantine officer, and this should be done, 
no matter how many times he is reelected and regardless of the number of 
terms of office. 

As to the question in the last paragraph of your letter, if the health of- 
ficer discontinued his position for a period—I assume that you mean by 
discontinuance that he has resigned or withdrawn from the service—then 
upon reappointment or reelection, he would be required to repeat the oath, 
both of his office and that of the quarantine officer if he was serving in both 
capacities. 

An oath of office only extends and is only applicable to the term of office 
for which it is administered and new terms of office, no matter if held by 
the same individual, require the administration of new oaths, as such oaths 
must be applicable to the duties and acts of the officer for the term in 
which he is serving. It follows that the obligations of all oaths of office 
expire with the term of office and likewise they relate to the term of office 
and not to the individual who may hold only one term or several terms. I 
would, therefore, advise you to require an oath of office for your health 
officers and for your quarantine officers beginning with each new term of 
office, and where the duties of health officer and quarantine officer are 
combined in the health officer, then he should submit an oath as to his 
duties as health officer and an oath also as to his duties as quarantine 
officer for each respective term of office. 

VITAL STATISTICS; CONTENTS OF BIRTH CERTIFICATE AS TO ILLEGITIMATE 

CHILD; INFORMATION AS TO NAME OP FATHER OR MOTHER 

In your letter of May 4, 1945, you call attention to paragrraphs 6 and 8 
of Section 130-89 of the General Statutes with reference to the contents of 
a birth certificate of an illegitimate child and especially those items relating 
to the name of the father and mother. You also enclose a copy of a letter 
from Dr. W. W. Johnston in which he questions the authority of a physician 
to give any identifying data on a certificate for an illegitimate child, and 
it is noted also that Dr. Winston of the State Board of Public Welfare has 
given some interpretation of the question involved. 

Paragraph 6 of Section 130-89 of the General Statutes provides in sub- 
stance that the word "illegitimate" shall be written across the face of the 
certificate and "all items on the certificate which would in any way reveal 
the identity of the father, mother, or illegitimate child itself shall be 
omitted." 

Paragraph 8 of this same section provides that if a child is illegitimate 
the name of the putative father shall not be entered without his consent 
but that the particulars contained in paragraphs 9 through 13 as to the 
putative father may be entered if known and otherwise an entry is made as 
"unknown." The items contained in paragraphs 9 through 13 are general 
and relate to the age, birthplace, residence, color and educational attainments 
of the father. 



28] BIENNIAL REPORT OF THE ATTORNEY GENERAL 253 

It should be generally stated as a matter of statutory construction that 
where there are two statutes on the same subject, or on related subjects, 
which are apparently in conflict with each other, they are to be reconciled, 
by construction, so far as may be, on any fair hypothesis, and validity and 
effect given to both, if this can be done without destroying the intent and 
meaning of the statute. In the case of BOARD OF AGRICULTURE v. 
DRAINAGE DISTRICT, 177 N. C. 222, at page 226. the Court quotes from 
Black's Interpretation of Laws, and says: 

"It is not permissible, if it can be reasonably avioded, to put such a 
construction upon a law as WiU raise a conflict between different parts 
of it, but effect should be given to each and every clause and provision. 
But when there is no way of reconciling conflicting clauses of a statute 
and nothing to indicate which the Legislature regarded as of para- 
mount importance, force should be given to those clauses which would 
make the statute in harmony with the other legislation on the same 
subject, and which would tend most completely to secure the rights of 
all persons affected by such legislation." 

Along this same subject, it is stated in the case of CECIL v. HIGH 
POINT, 165 N. C. 431, at page 434, as follows: 

"It is well understood that the law should be construed so as to har- 
monize the different portions, giving each and every part some signifi- 
cance, if this can be done by fair and reasonable interpretation, and 
further, that when a statute expresses first a general intent and after- 
wards an inconsistent particular intent, the latter shall be taken as an 
exception of the former, and both shall stand." 

I do not think that there is any necessary conflict between paragraph 6 
and paragraph 8 of this section. You will note in Section 130-86 that it is 
the duty of the physician, midwife or person acting as midwife to file the 
required certificate with certain exceptions relating to the situation where 
such persons are not in attendance when the birth occurs, and that when 
this information cannot be obtained by diligent inquiry, that the local 
registrar can secure the information from any person who knows the facts, 
and it is the duty of the person questioned to answer correctly to the best 
of his knowledge all such questions and to verify his statement by his signa- 
ture when requested to do so by the local registrar. 

I think, therefore, that the object of paragraph 6 was to prevent the local 
registrar from compelling any person to give this information as to an il- 
legitimate child, as most persons do not wish to be drawn into a controversy 
regarding the father of an illegitimate child. I do not find in the vital 
statistics law where birth certificates are considered as prima facie evidence 
on the issue of the father of an illegitimate child, and it was evidently the 
intention of the Legislature to keep the Bureau of Vital Statistics and its 
officials out of such litigation or bastardy proceedings. 

It is also clear to me that the information as to the putative father re- 
quired by paragraph 8 is an exception to the rule laid down in paragraph 6, 
and it is considered further that this information should not be construed 
as information which reveals the identity of the father. Of course, if the 
father consents, his name can be entered on the birth certificate. You will 
note that the information contained in paragraphs 9 through 13 is very 
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general in nature and does not necessarily lead to his identity if, in fact, 
it does at all. If this information is already known to local officials or cian 
be readily ascertained, it was the intention of the statute that the informa- 
tion should be reported, but the local officials cannot compel people to answer 
as to such questions. This information,—^that is, the information in para- 
graphs 9 through 13—is not entirely worthless, as the officials of the 
Bureau of Vital Statistics, by the use of this information, can in many in- 
stances assist citizens of this Staie in perfecting and obtaining birth certifi- 
cates, and especially in those cases where delayed birth certificates are in- 
volved. The information is a beginning point when any search for informa- 
tion is required. 

I am of the opinion, therefore, that these two statutes should be con- 
strued together and that they are not by any means inconsistent, nor is 
there any conflict between them, and that the information required by 
paragraphs 9 through 13 should be furnished by the persons named in Sec- 
tion 130-86 of the General Statutes when such information is known or can 
be reasonably obtained without resorting to any of the compulsive features. 
There is no reason why the information in paragraphs 9 through 13 should 
not be furnished as the persons furnishing the information or signing the 
certificates are acting under a valid statute and are protected from legal 
liability both civil and criminal when honestly performing their duties. 
The only thing they cannot do is to enter the name of the father unless he 
specifically consents thereto. 

SANITARY INSPECTIONS; EFFECT OF REPEAL OF SECTION 72-8 BY HOUSE BILL 

No. 229 ON DUTY OF STATE BOARD OF HEALTH TO INSPECT PUBLIC 

INSTITUTIONS UNDER G. S. 130-3 

14 May 1945 

In your letter of April 28, you inquire as to whether House Bill No. 229, 
ratified by the General Assembly March 19, 1945, in any way affected the 
duty and authority to inspect public institutions imposed upon the State 
Board of Health by Section 130-3 of the General Statutes. 

I have carefully read House Bill No. 229 and I can find nothing in the 
Act which repeals or amends Section 130-3 of the General Statutes. 

Section 72-8, which was repealed by House Bill No. 229, was simply com- 
plementary to Section 130-3 and its repeal does not affect the provisions 
of the latter statute. 

In my opinion, you are charged with the duty and have ample authority 
under the provisions of Section 130-3 to make sanitary inspections of public 
institutions. 

PUBLIC HEALTH; VENEREAL DISEASES; RIGHT TO EXAMINE PERSONS 

SUSPECTED OF BEING INFECTED WITH VENEREAL DISEASE 

25 May 1945 

In your letter of May 24, 1945 you refer to SecMon 130-206 of the General 
Statutes and inquire if health authorities or health officers have the right 
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to compel an examination of persons reasonably suspected of being infected 
with a venereal disease. 

The section mentioned in your letter specifically gives the health officials 
the following powers. 

1. To make examinations of persons reasonably suspected of being in- 
fected with venereal disease. 

2. To detain such persons until the results of the examination are known. 
3. To require persons infected with venereal disease to report for treat- 

ment to a reputable physician and to continue treatment until cured. 
4. "When adjudged to be necessary to protect public health, to isolate or 

quarantine persons infected with venereal disease. 
5. It is the duty of all local and State health officials to investigate sources 

of infection of venereal disease. 
6. To cooperate wuth officers to enforce laws against prostitution. 
It is noted that other states have comparable provisions in their health 

laws and the specific right and authority of health officials to interfere with 
the liberty of individuals in these respects has been upheld as being consti- 
tutional and valid and a proper exercise of the police power of the state 
for the prevention of disease and as an essential protection to public health. 
In exercising the power of compelling an examination, the health officials 
should act upon reasonable information,—^that is, the person must be rea- 
sonably suspected of being infected with a venereal disease. If the patient 
is being treated for a venereal disease and he names another person with 
whom he had relations as the possible source of infection, then I think the 
courts would say that this is reasonable grounds upon which the health 
official can proceed in making the investigation and compelling the exam- 
ination. Of course, a person should not be compelled to submit to an exam- 
ination upon mere gossip or community rumor. There is a definite type of 
communication or information that any reasonable person will recognize 
as being sufficient to authorize action. Any construction of this Act which 
would not permit a health officer to compel an examination of a person rea- 
sonably suspected would nullify the whole venereal disease program. The 
health authorities then would have their activities limited to the treatment 
of the known cases, and all efforts to stamp out the source of infection 
would be in vain. 

LUMINAL LAW; PROSTITUTION AND ASSIGNATION; CRIMINAL LIABILITY OF 

OWNERS OR MANAGERS OP BUILDINGS USED FOR PROSTITUTION AND 

ASSIGNATION; AIDING AND ABETTING 

11 June 1945 

In your letter of June 8, 1945, you state as follows: 
"^'The following situation has arisen in one city in the state. Certain 

hotels are used for immoral purposes. Whenever an unmarried couple come 
to the hotel they are allowed to register. The police department is then 
tipped off and within a short time the couple is arrested and subsequently 
tried in court.   No action is taken against the hotel which allows this to go 
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Prostitution is defined in Section 14-203 of the General Statutes, and in 
this same section the term "assignation" is construed to include the making 
of an appointment or an engagement for prostitution, or an act in furtherance 
of such agreement or engagement. In Section 14-204 of the General Stat- 
utes various acts abetting prostitution are declared to be unlawful, and I 
quo.e the paragraphs oi tnis secuon as follows: 

"It shall be unlawful: 

"1. To keep, set up, maintain, or operate any place, structure, build- 
ing or conveyance for the purpose of prostitution or assignation. 

■'2. To occupy any place, structure, building, or conveyance for the 
purpose OI prostiiution, or a&Mgnation; or xor any pcr&un "to permit 
any place, structure, building or conveyance owned by him or under 
hi.-i control to be used for tne purpose ol prosci.ution or assignation, 
wich knowledge or reasonable cause to know that the same is, or is 
to be, used for such purpose. 

'8. lo receive, or LU outr or agree to receive any person into any 
place, structure, building, or conveyance for the purpose of prostitu- 
tion or assignation, or to permit any person to remain there for such 
purpose. 

"4. To direct, take, or transport, or to offer or agree to take or trans- 
port, any person to any place, structure, or building or to any other 
person, with knowledge or reasonable cause to know that the purpose of 
such directing, taking, or transporting is prostitution or assignation, 

"5. To procure or to solicit, or to otter to procure or solicit for me pur- 
pose of prostitution or assignation. 
"6. To reside in, enter, or remain m any place, structure, or building, 
or to enter or remain in any conveyance for the purpose of prostitution 
or assignation. 

"7. To engage in prostitution or assignation, or to aid or abet pros- 
titution or assignation by any means whatsoever." 

It is, therefore, plain to me that the managers or operators of any hotel 
who permit the hotel structure to be used as a place of assignation, or for 
the purpose of prostitution, or to receive any person or persons in such hotel 
for these purposes, or permit any person to remain there for such purposes 
would be guilty of a violation of the criminal lav/. You will also notice in 
the last paragraph of the section that it is unlawful to aid and abet pros- 
titution or assignation by any means whatsoever. 

Under the facts set forth in your letter, however, it is extremely doubtful 
if tne managers or operators of the hotel in question would be indictable 
under the criminal law relating to prostitution as above set forth. It seems 
to me that this hotel is cooperating with the police deparment, and that the 
managers or operators of the hotel are not actually receiving persons in the 
hotel for the purpose of actually carrying through acts of prostitution or 
assignation, or for the purpose of aiding and abetting in the crimes of 
prostitution or assignation. In fact, it would seem that they receive these 
persons for the contrary reason of turning them over to the police depart- 
ment and thus in a measure prevent prostitution and assignation. While 
it is true that this amounts to a method or form of entrapment which is 
not looked on with favor by the general public and by normal peonle, never- 
theless, I am compelled to say that under these circumstances there would 
not be an intentional violation of these acts, and under such circumstances 
the prosecuting authorities would have the right to take the position that no 
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charges should be preferred against the managers or operators of the hotel. 
It IS a very common tnmg to use plain clotnes detectives, spies, and agents 
provocateurs in tne suppression of crime. 

1 am 01 the opinion, tnereiore, that unless the hotel operator has a place 
of assignation and of receiving persons tor the purpose of violating the law 
on prostitution, and does tnis entirely independent of any agreement or 
undeisLanding with the police department, the operators or managers would 
not be guilty of any violation ot the criminal law, and in such cases I do not 
think tnat prosecution would be in order unless you could prove that he was 
operating for such purposes independent of any agreement with the police 
department, or that he merely turned over certain percentages of such 
persons to the police department and allowed a certain privileged group to 
use the hotel for such purposes without reporting to the police department. 
I might add that in the enforcement of the so-called May Act that such 
agreements exist between the hotels and the authorities in most every case. 

PUBLIC HEALTH; GRANTS OF FEDERAL FUNDS TO STATES FOR CONTROL OF 

TUBERCULOSIS; TITLE TO PROPERTY PURCHASED BY FEDERAL FUNDS; 

LIABILITY OF STATE FOR NEGLIGENCE OF DRIVER OF MOBILE UNIT 

13 June 1945 

In your letter to this office, you call our attention to Section 314 B of the 
Public Health Service Act, same being Chapter 373, Public Law 410, which 
was approved July 1, 1944. The specific paragraph mentioned in your letter 
authorizes the Surgeon General of the United States to use Federal funds 
in the form of grants in aid to the States, counties and other political sub- 
divisions of States for preventing, treating, and controlling tuberculosis. 
You further state that part of these funds allotted to North Carolina have 
been used to purchase mobile x-ray units, which units are installed in and 
transported by large buses.   You ask this office the following questions: 

1. Does the title to these buses remain in the United States Public Health 
Service or are these buses State property with the title vested in the State 
Board of Health? 

2. Assuming that the State does not carry liability insurance on State- 
owned vehicles, you ask what protection, if any, the driver of such vehicle 
would be afforded in case of accident. 

I am of the opinion that these funds granted to the State by the Federal 
Government when received in this State become State funds for the desig- 
nated purposes as contained in the plan or agreement entered into between 
your department and the Federal Government. The property purchased by 
these funds belongs to the State and the title to the property, in my opinion, 
is vested in your agency, the State Board of Health. For a long time there 
has been contention on the part of the Federal Government that where 
grants in aid are made to the States and property is purchased by the State 
in carrying out the purposes for which the grants are made, if the property 
is devoted to some other purpose than that agreed upon in the plan or agree- 
ment between the State and the Government, the Federal Government, even 
though the  State has title to the property, nevertheless the  appropriate 
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agency of the Federal Government in a given case, has the right to super- 
vise and follow the property to the extent of seeing that the property is used 
for the purposes for which the money was originally granted. I do not 
think, however, that this authority has been tested out in any court, but I 
thought I should call this angle of the matter to your at.ention. 

As to your second question, it has been held in many cases that the State 
"uf North Carolina and its agencies are not liable and do not have to respond 
in damages because of the injury of any person or property by reason of the 
operation of State-owned vehicles and other instrumentalities used by the 
State for governmental purposes. I am advised that it has never been the 
policy of the State generally to carry liability insurance on State-owned 
motor vehicles. You, of course, are familiar with the fact that the em- 
ployees of the State are covered under the Workmen's Compensation Law 
and, therefore, any injury that a driver of such a vehicle receives, which 
injury arises out cf and in the course of his State employment, would be 
compensated for through the instrumentality of that agency. 

If a driver of a mobile unit is guilty of negligence and such negligence is 
the proximate cause of injury to person or property, the driver himself 
would be responsible, personally, for the damages caused by such negligence. 
This is expressly held by the Supreme Court of this State in the case of 
Miller v. Jones, 224 N. C. 783, where the Court said: 

"The mere fact that a person charged with negligence is an emnlov^e 
of others to whom immunity from liability is extended on grounds of 
public policy, does not thereby excuse him from liability for negligence 
in the manner in which his duties are performed, or for performing a 
lawful act in an unlawful manner. The authorities generally hold the 
employee individually liable for negligence in the performance of 
his duties, notwithstanding the immunity of an employer, although 
such negligence may not be imputed to the employer on the principle 
of a repondeat superior, when such employer is clothed with govern- 
mental immunity under the I'ule." 

I cannot find any authority in law that would justify the State Board of 
Health in carrying personal policies of insurance to protect the drivers of 
such mobile units against any liability which they may have personally 
because of their own negligence in operating such mobile unit. I do not 
think your agency would be authorized in carrying such insurance. If the 
driver is personally negligent he ought to be personally responsible in 
damages or injuring prooerty or the person of anv member of the public. 
The personal risk that the driver may be exposed to because of his work 
for the State is a hazard or risk common to all people in the pursuit of their 
occupations whereby they earn their livelihood and this risk exists for all 
people in life whether thev work for themselves, a private agency, or a public 
agency. The remedy of the driver in such a case is to carry his own liability' 
insurance. If there are any further questions along this same general 
subject, please let us know. 
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VITAL STATISTICS; BIRTH CERTIFICATES; AMENDING AND PERFECTING; AP- 

PLICATION Of TERM "COURT OF COMPETENT JURISDICTION" 

11 October 1945 

In your letter of October 8, 1945, you call attention to Section 130-94 
of the General Statutes which authorizes certain changes in records or 
certificates of births. You particularly call attention to the terms "the clerk 
of a court of competent jurisdiction." You would like to know whether or 
not this term or phraseology includes only courts in North Carolina or if 
it also includes any court outside the State. The terms or phraseology to 
whch you refer appear in sub-section (b) and you will note also that the 
words "court of competent jurisdiction" also appear in sub-section (c) of 
this Section. Both sub-sections deal with the amendment or changing of a 
birth certificate because of the fact that a judgment, order or decree has 
been entered by a court of competent jurisdiction disclosing different or 
additional information relating to the parentage of a person. 

Of course these terms within themselves are broad enough to include or 
bring within their scope an order or judgment affecting the parentage of a 
person entered by a court of competent jurisdiction anywhere in the nation. 
I think, however, that these terms must be interpreted and their purpose 
determined by reference to all of our laws on the subject of vital statistics. 
The general outline of our system shows that the system is clearly intended 
to operate in the State of North Carolina and to be so administered. The 
Statutes dealing with vital statistics do not include any expressed terms in 
recognition of other systems established in other States. Our law applies 
to the birth of every child born in this State and it is my thought that in 
amending or perfecting these birth certificates you are required to take 
notice of any additional information relating to the parentage of a person 
as established by the courts of competent jurisdiction in the State of North 
Carolina and not the decrees and orders entered in courts in other States. 
I cannot believe that the legislature intended that you and your staff should 
pass upon the legal technicalities that might be involved as to whether a 
judgmnt or decree in a court in another State was entered by a court of 
competent jurisdiction in that State and whether the court in that State 
actually had jurisdiction over *he subject matter of the action in which the 
juf'gment, order or decree was entered. It seems to me that if you want 
to recognize the official acts of other States as affecting birth certificates 
recorded in this State that there should be express enabling legislation for 
this purpose and an agreement among the States as to standard forms and 
methods of proof. 

STATE EMPLOYEES; WITNESSES; ATTENDANCE UPON COURT UND-^-R SUBPOENA; 

BIRTH CERTIFICATES; CERTIFIED COPIES AS PRIMA FACIE EVIDENCE 

8 October 1945 

I reply to your letter of October 3, 1945, in which you state that several 
requests have been made recently for one of the employees of the Vital 
Statistics Bureau to appear in person at the Wake County Court to testify 
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that certain certified copies of birth certificates were true copies. You 
■ further state that you do not receive such requests from other counties and 
you inquire if it would be possible for you to refuse such requests in the 
future and let the certified copies serve as the only evidence to be used in 
the case. You also further state that the attendance of these employees 
upon the courts means a considerable loss of time on the part of these per- 
sons and this loss of time has become a serious problem. 

I don't know of any statute or law that relieves state employees from 
being witnesses in court provided they are served by proper order of the 
court in the form of a subpoena. The law specifically says that every wit- 
ness summoned to appear in any of the courts shall appear accordingly and 
continue to attend from term to term until discharged. In criminal cases 
the witness must attend until discharged by the court or the prosecuting 
officer, or the party at whose instance he was summoned. Disobedience as 
to this subpoena in criminal cases subjects the witness to a forfeiture of 
$80.00. In a civil case the forfeiture is $40.00. In criminal cases a witness, 
who has been duly summoned and who fails to appear can be arrested under 
a capias ad testificandum. 

It is provided by Section 8-61 of the General Statutes that the court has 
the power to issue a subpoena duces tecum for the production of any original 
papers lodged in any of the public offices of the state, and the person in 
whose custody the paper belongs can be required to attend court with the 
original paper. 

From what I have said above you will see that the court has the power 
to require the production of the original birth certificates in your office and 
could either require you or the Director of the Vital Statistics Bureau to 
attend and testify as to the record. I am sure that this has become a serious 
problem with you, and of course, if we knew of any statute or rule of law 
that would relieve you, we would be glad to inform you to that effect. It 
would seem that cei-tified copies of birth certificates are only accepted as 
prima facie evidence of age in certain restricted instances which are set 
forth in Section 130-96 of the General Statutes. I don't have before me the 
statutes passed at the 1945 Session of the General Assembly, and know of 
no statutes which make certified copies of birth certificates as prima facie 
evidence of age for all purposes both civil and criminal. 

If this employee or official is duly subpoenaed by the court we would ad- 
vise that you obey the subpoena. Your letter indicates that requests have 
been made for the attendance of such persons without the service of a 
subpoena. I don't think that any person or employee of your department 
would have to attend court upon a mere request. The only thing that we 
could suggest is that when you are requested for such attendance, that you 
suggest to them that the certified copies should serve the purpose and the 
presence of witnesses cannot add anything further to what is already cer- 
tified under seal. 
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CHAPTER 829 SESSION LAWS OF 1945;  (H. B. 229)  INSPECTION OF PRIVATE. 

HOSPITALS, SANITARIUMS; SANATORIUMS AND EDUCATIONAL INSTITUTIONS; 

DEFINITIONS OF TERMS IN H. B. 229 AND APPLICATION OF ACT 

23 October 1945 

Your department has asked this office for a ruling as to the application 
of Chapter 829 of the Session Laws of 1945 to sanitariums, sanatoriums, 

and educational institutions. I would like to answer this inquiry upon the 
basis of two situations presented to your department. 

From the information laid before me, it appears that a person in Ashe- 
ville, N. C, owns and operates an institution or home with a capacity of 
twelve to fifteen patients, all patients with private rooms. At the present 
time, this person has seven bed-ridden patients who are paralytics. Each 
patient has his own physician but nursing service is furnished by the home 
and meals are sei-ved by tray. There are three commodes in the house and 
possibly other sanitary facilities and the prices charged are $35.00 to 
140.00 per week per person. Another person in this same City operates a 
place accommodating about the same number of patients. These patients 
are all bed-ridden, mostly paralytics, and tray service is likewise furnished 
to them. There is no dining room at either place and the charges in this 
latter place are about $45.00 a week. These two institutions take care of 
chronic convalescents or senile cases. No communicable diseases are ad- 
mitted. 

You inquire of this office if these institutions would fall within the mean- 
ing of the terms used in Chapter 829 of the Session Laws of 1945 to the end 
that the agents of the State Board of Health would be authorized to enter 
these institutions for the purpose of inspection and examination and if the 
State Board of Health would be authorized to make rules and regulations 
covering the sanitation of such establishments and to provide a system of 
grading therefor. 

The act in question is applicable to private hospitals, sanitariums, sana- 
toriums and educational institutions. In Webstei-'s New International 
Dictionary,  (2nd Edition)  a sanitarium is defined as follows: 

"A health station or retreat; an institution for recuperation and 
treatment of persons suffering from physical or mental disorders; a 
sanatorium." 

It appears that the terms "sanatorium" and "sanitarium" are used intei-- 
changeably and the two terms are synonymous. The functions and pur- 
poses of the two institutions appear to be the same, except that persons 
making a study of words or semantics say that a sanatorium is sometimes 
located in a salubrious climate or near springs of mineral water. The ob- 
jectives, however,, of the two institutions are the same. 

In the case of City of Atlanta, et als., vs. Blackman Health Resort, Inc., 
113 S. E. 545, 548, the Supreme Court of Georgia considered the meaning 
of these terms and after quoting the definition given by the dictionary as 
above set forth, the court said: 

"The genus likewise embraces private sanitariums, boarding houses, 
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or other places of like character where patients are kept and medical 
and surgical treatment is given." 
A sanitarium is defined in Black's Law Dictionary as follows: 

"A health station or retreat; boarding house, or other place where 
patiants are kept and where medical and surgical treatment is given." 

I also cite the following cases as dealing with the definition of these terms 
as follows: 

SESSIONS V. THOMAS DEE HOSPITAL, 51 Pa. (2d) 229, 234. 
INSURANCE CO. V. SMITH, 80 S.W.(2d) 413, 416. 
REPUBLIC  RECIPROCAL  INS.  ASSN.  V.  COLGIN   HOSPITAL  & 

CLINIC, 65 S.W. (2d) 286. 

From a review of these definitions, I am of the opinion that Chapter 829 
of the Session Laws of 1945 is clearly applicable to these institutions above 
described as being operated in the City of Asheville and the State Board of 
Health is authorized and empowered to make rules and regulations covering 
the sanitation of these establishments, provide a system of grading and the 
agents of said Board are entitled to enter and inspect the premises of these 
establishments which fall within the meaning of the terms of the bill and 
are therefore in my opinion to be classed as sanitariums, sanatoriums or 
private hospitals. 

The next situation affecting your department arises by reason of a com- 
plaint made by a man serving in the armed forces of the United States. 
This complaint deals with the sanitary conditions at a certain school in this 
State and I am enclosing to you a letter written to this office by Chief Petty 
Officer A. H. Parent, a copy of a letter written to Chief Petty Officer Parent 
by his wife and also a copy of our letter to Chief Petty Officer Parent. This 
information, of course, is furnished you for official use only. 

It appears that the school in question is a privately owned military school 
in this State and it is our opinion that this school falls within the meaning 
of the term "educational institution" as set forth in Chapter 829 of the 
Session Laws of 1945. You will note that the law in question deals entirely 
with private institutions and therefore this school, in our opinion, is a pri- 
vate educational institution. It is not necessary to cite legal authority for 
the meaning of the term "private educational institution." If I am correct 
in my assumption, this school is operated as a private venture and an edu- 
cational institution has been defined in 28 C.J.S. Page 834 as follows: 

"One which teaches and improves its pupils; a school, seminary, 
college or educational establishment, not necessarily a chartered insti- 
tution, nor a public or charitable institution altho, in a particular con- 
text, it has been held to be a charitable organization." 

This term has been construed in many tax statutes and applies to public 
or private institutions teaching individuals in elemen ary subjects or in- 
stitutions belonging to the class or grade denominated as colleges. It also 
includes other types of schools teaching specialties, such as physical educa- 
tion, music or business subjects. 

We are of the opinion, therefore, that your agents have a right under the 
above cited chapter of the acts of 1945 to establish regulations covering the 
sanitation of this school and of other schools of like kind privately owned 



28] BIENNIAL REPORT OF THE ATTORNEY GENERAL 263 

and operated and that you have a right to grade such schools according to 
a system or standard. It further follows that your officers and agents 
have a right to enter these institutions for the purpose of making inspec- 
tions. 

STATUTES; LOCAL ACT AND GENERAL ACT ON SAME SUBJECT MATTER; 

ARTICLE 2, SECTION 29 OF STATE CONSTITUTION 

23 October 1945 

In your letter of the 17th you call our attention to House Bill No. 329 
enacted at the General Assembly of 1945 and entitled "An act to amend 
and rewrite sections one hundred and thirty - sixty-six, one hundred and 
thirty - eighteen and one hundred and thirty - twenty-one of the General 
Statutes of North Carolina relating to Public Health, and to provide for 
district or county boards of Health." 

You also refer to Chapter 97 of the Public-Local Laws of 1935, the same 
being entitled "An act relating to the organization of the Cleveland County 
Board of Health." 

You state that the ex-officio members of the Cleveland County Board of 
Health desire to know which statute should be followed in appointing and 
organizing the Cleveland County Board of Health, that is, should the 
Cleveland County Board of Health be appointed and organized under Chap- 
ter 97 of the Public-Local Laws of 1935, or should this County Board of 
Health be organized under Paragraph 1 of Section 130-18 of the General 
Statutes as the same was re-written and enacted by the General Assembly 
of 1945.    You ask this office to render an opinion on this question. 

I shall not attempt to analyze the two methods of organizing the County 
Board of Health as fixed by each of these two statutes. It is sufficient to say 
that the method of organization is different and the composition of the two 
Boards as to types of personnel is also different. First of all, I would like 
to say that while it is not the function of this office to pass upon constitu- 
tional questions for the reason that the constitutional validity of a Statute 
is a quesion for the courts of the State, nevertheless, I would respectfully 
suggest that there are grave doubts as to the constitutionality of Chapter 
97 of the Public-Local Laws of 1935. Article II, Section 29, of the Constitu- 
tion of North Carolina limits the power of the General Assembly of this State 
to enact special legislation with reference to certain subjects and included 
in these subjects of limitation are local or special acts relating to health, 
sanitation and the abatement of nuisances. This section and article of the 
Constitution has been interpreted by our Supreme Court as to the con- 
stitutionality of the Public-Local Act which undertakes to create and name 
the members of the County Board of Health. In the case of Sams vs. Com- 
missioners of Madison, 217 N. C. 284, the County of Madison had a County 
Board of Health organized under the provisions of Chapter 322 of the Pub- 
lic-Local Laws of 1931. The plaintiff in the case had been appointed by this 
Board as County physician and quarantine officer and brought suit against 
the Commissioners to enforce the payment of his salary. The defendant 
Board of Commissioners denied liability on the ground that the local act 
of the General Assembly creating the County Board of Health of Madison 
County violated provisions of Article II, Section 29, of the Constitution of 
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this State and was, therefore, void.   In declaring the act to be unconstitu- 
tional and therefore void, the Supreme Court said: 

"The local act attempting to create a county board of health for 
Madison County must be held void by reason of its conflict with the 
constitutional restrictions upon the power of the General Assembly im- 
posed by Art. II, sec, 29, and the persons named as members of the 
county board of health by this act were thus without power to perform 
any duty prescribed thereby. Freeman v. Comrs. of Madison County, 
supra. Nor could validity be given to their acts as de facto officers, 
for the reason that it is found as a fact that the de jure board of 
health of Madison County, constituted in accordance with the provi- 
sions of the general statute (C. S., 7064), and acting as such, had in 
April, 1937, elected another person as county physician and quarantine 
officer for the county, who performed services and was recognized by 
the board of county commissioners as such. Baker v. Hobgood, 126 
N. C, 149, 35 S. E., 253." 

It is important to note that Chapter 97 of the Public-Local Acts of 1935 
relating to Cleveland County authorized this Board of Health to elect a 
County physician and County Health Officer and these officials are by law 
charged with enforcement of health and sanitary regulations and laws 
pertaining to the County. 

In the case of Board of Health vs. Commissioners of Nash County, 220 N. 
C. 140, where certain local acts were passed applying to Nash County, giving 
the County Commissioners the right to approve the appointment of a Health 
Officer and providing further that if the Health Officer appointed by the 
Board of Health was disapproved by the Board of County Commissioners, 
the person so appointed should be ineligible for appointment and within 
thirty days thereafter the County Board of Health should make another 
appointment for the approval of the Commissioners. In holding that this 
act giving the Commissioners the right of approving the appointment of 
the Health Officer was unconstitutional and therefore void, the Supreme 
Court said: 

"There is no room to doubt that chapters 6 and 193, Public Laws of 
1941, are local. By the terms of the statute they apply only to Nash 
County, one out of the one hundred counties of the State. Chapter 6, 
section 3, Public Laws of 1941; S. v. Dixon, 215 N. C, 161, 1 S. E. (2d), 
521; S. v. Chambers, 93 N. C, 600. 

"This court is also committed to the proposition that a law affecting 
the selection of officers to whom is given the duty of administering the 
health laws is a law 'relating to health.' Sams v. Comrs. of Madison, 
217 N. C, 284, 7 S. E.   (2d), 540." 

Irrespective of what I have said above, it is plain that Section 130-18 of 
the General Statutes, as rewritten and enacted by the General Assembly of 
1945, lays down and provides a general State policy as to the appoint- 
ment and organization of the County Boards of Health in all of the Counties 
of the State. Among other things, paragraph 1, of Section 130-18, provides 
the following: 

"All counties having a separate health depar'^ment shall organize and 
0T>erate a ronnt-"^ ■R-^oT.<^ r^^ TTOP^^-V ^„^^.^O„^ „f +v,veo ex-officio membprs, 
the same being the Chairman of the Board of County Commissioners, 
Mayor of the city or town which is the County seat (if there is no such 
Mayor, then the Clerk of Superior Court of the County) and the County 
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Superintendent of Public Instruction;" (then follows the method by 
which the ex-officio members shall elect the other members of the County 
Board of Health in each County.) 

The only exceptions made in this Section, and in this Paragraph, are 
those counties having joint City-County  Boards of Health  authorized by 
Private-Local or Public-Local Acts.    While it is true that the general rule 
of statutory construction is to the ffFect thot a general act does not repeal 
a previous special act in the absence of a clear intention so to do and that 
a special act is not affected by the presence of a general repealing clause 
in the general act, neverthelss, this rule does not hold or obtain where a 
special act is in conflict with a state-wide policy on a particular subject. In 
the case of State vs. Dixon, 215 N. C. 161, 169, the Supreme Court said: 

"When the General Assembly, in a public measure, has laid down a 
controlling principle to be applied uniformly and generally throughout 
the length and breadth of the State in solving difficulties arising within 
a par icular field of the law, local measures in contravention of that 
public measure must yield to the demands of the broader and more 
fundamental policy when an irreconcilable conflict appears." 
It is quite evident that the Supreme Court of this State considers a gen- 

eral law dealing with the appointmen   of Countv Boards of Health in all 
of the Counties of the Sate to be a matter of State-wide policy for in the 
case of Sams vs. Commissioners of Madison, Supra, the Court said: 

"Furthermore, the act is in conflic*- with the  State-wide policy as 
contemplated by the Constitution and established by general laws regti- 
lating the composition of county boards of health throughout the Sta'^e 
and the election of county physicians."  (Underscoring ours.) 
It is clear to me that Section 130-18 are re-written intends to establish a 

general policy. State-wide in effect as to the method of organizing County 
Boards of Health, and that this  Sta'e-wide policy appears as clearly in 
Section  130-18  as the  State-wide policy  appeared  under the  former act 
providing the method of appointment of organization of County Boards of 
Health, which was considered in Sams vs. Commissioners of Madison, Supra. 

I am of the opinion, therefore, that this question must be answered in 
favor of the method of appointment and organization of the County Board 
of Health of Cleveland County, under the provisions of Paragraph 1, Section 
130-18 of the General Statutes as re-written and enacted by the General 
Assembly of 1945.    It follows, therefore, that in my opinion the ex-offlcio 
members, when they organize the Cleveland County Board of Health on 
January 1,  1946, should follow the procedure outlined in the  S':ate-wide 
Statute above cited and should disregard Chapter 97 of the Public Local 
Laws of 1935. 

VITAL STATISTICS; NAME OF FATHER OF ILLEGITIMATE CHILD IN BIRTH 

CERTIFICATE; ENTERING NAME O^ FATHER OF ILLEGITIMATE CHILD 

UPON AFFIDAVIT OF MOTHER BEFORE CLERK 

1 November 1945 

From your letter of October 22, 1945, it appears that you have in your 
oflSce a birth certificate showing the child as illegitimate. For some reason 
the mother's name was omitted from the birth certificate. In July 1945 you 
received an affidavit from the Clerk of the Superior Court of Dare County; 
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this affidavit was made by the mother of the illegitimate child and states 
among other things that the name of the father as given in the certificate 
is correct. You further state that your clerk accepted this statement as 
coming under the provision of Section 130-94, and you inquire if it was 
proper to fill in the name of John C. Helms as the father of the child of Iva 
Whidbee. 

In our opinion it was an error for the name of the father of the illegiti- 
mate child to be inserted in the birth certificate. It is clearly stated in 
Section 130-89 that in cases of an illegitimate child the name of the putative 
father shall not be entered without his consent. An affidavit made by the 
mother of the illegitimate child and sworn to before the Clerk of the Superior 
Court is not a judgment, order, or decree, and does not come within the 
meaning of paragraph (b) of Section 130-94. I think that Mr. Davis, Su- 
perintendent of Welfare of Dare County, is correc", and that you should 
remove this name from the certificate and nothing should appear in the 
certifica'-e that would indicate that John C. Helms is the father of this child. 

VITAL STATISTICS; AUTHORITY FOR ISSUING NEW BIRTH CERTIFICATES; 

ILLEGITIMATE CHILD; CHANGE OF NAME 

1 November 1945 

From your letter of October 22, 1945, it appears that Benjamin Franklin 
Brady was born to Sallie Brady out of wedlock. The father of the child 
was prosecuted for seduction and found guilty. Some years later the mother 
married Vollie Gray Webb, and the question has arisen as to the changing 
of this child's name from Benjamin Franklin Brady to William Lawrence 
Webb. You further call attention to the fact that in cases like the one 
described in your letter it is the usual procedure for the foster father to 
adopt the child and his name is then changed by virtue of Section 48-7 of 
the Adoption Law which authorizes your Bureau to make such a change 
and issue a new certificate and thereafter no reference will be made to the 
old certificate. 

In this case instead of following the ordinary adoption proceedings, the 
foster father, through his attorney, instituted a proceeding under the pro- 
visions of Chapter 101 of the General Statutes which authorizes a changing 
of name upon the filing of a petition before the Clerk of Court and giving 
certain notices; a decree was obtained changing the child's name to William 
Lawrence Webb. 

You inquire if your Division would be authorized to issue a new birth 
certificate under the facts in this case. 

It seems to us that if such authority exists it would be under subsectior 
(b) of Section 130-94 of the General Statutes which provides that a new 
certificate of birth shall be made by the state registrar whenever notification 
is received by the state registrar from the clerk of a court of competent 
jurisdiction of a judgment, order, or decree disclosing different or addi- 
tional information relating to the parentage of a person. 

I think that your division does have the authority to issue a new birth 
certificate under the facts disclosed in your letter, I don't think that a 
narrow interpretation should be given to the word "parentage."   For legal 



Ii8] BIENNIAL REPORT  OF  THE  ATTORNEY GENERAI- 267 

purposes persons other than the child's natural parents are included within 
the meaning of the word or term "parent." Of course, natural parents are 
included within the term, but in a great many cases a stepfather or step- 
mother is considered a parent-in-law. See State v. Juvenile Court of Ramsey 
County, 204 N. W. 21, (Minn.). Many persons who stand in place of parents 
are included within the term. These persons are said to have the status 
of standing in loco paren is. It has been held that a woman who stood in 
loco parentis to an employee came within the meaning of adopted parent 
under Workman's Compensation Acts. See Faber v. Industrial Commis- 
sioyi, 185 N. E. 255 (111.). 

The petition filed before the Clerk of the Superior Court asking for a 
change of name in this case shows the circumstances as to '.he natural father 
of the boy and also shows that Vollie Gray Webb is now standing in loco 
parentis and exercising parental authority over the boy. In fact this boy 
thinks that Vollie Gray Webb is his father. Under these circumstances, 
and giving a liberal construction to the statute, I think the new birth 
certificate should be issued. 

VITAL STATISTICS; CERTIFIED COPIES; COPY OF BIRTH CERTIFICATE FILED 

WITH REGISTER OF DEEDS 

1 November 1945 

In your letter of October 23, 1945, you call attention to Section 130-99 of 
the General Statutes as to the duties of a local registrar wherein he trans- 
mits to the register of deeds of the county a copy of each certificate of 
births registered by him for the preceding month, retaining a copy for his 
own use, and sends the original certificate to the Division of Vital Sta'istics 
of the State Board of Health. You also call attention to Section 130-88 of 
the General Statu'es as relating to the registration of certain delayed 
birth certificates. It is provided in this section that after approval as to 
rules and regulations of the State Board of Health, the registrar shall file 
the original of the delayed certificate and return the duplicate to the register 
of deeds for recording. 

You inquire of this office if the register of deeds of a coun'^y has a right 
to issue a certified copy of the copy of the birth certificate on file in his office. 

It is provided in Section 130-102 of the General Statutes that the s'ate 
registrar shall upon request supply any applicant a certified copy of the 
record of any birth or death registered under the provisions of the Vital 
Statistics Law. This section further provides that any copy of the record 
of a birth certificate properly certified by the sta'^e registi-ar shall be prima 
facie evidence in all courts and places of the facts therein stated. It is 
further provided in Section 130-88 that all copies of birth certifica'^es regis- 
tered under that section, (delayed birth certificates) properly certified by 
the state registrar, shall have the same evidentiary value as those register- 
ed within five days after birth. 

The powers and duties of a register of deeds are fixed by Chapter 161 of 
the General Statutes. In Section 161-10 a register of deeds is allowed to 
charge a fee for comparing and certifying the copy of the instruinent filed 
for registration. He is likewise entitled to charge a fee for a copy of any 
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record, or any paper in his office, which fee shall be the same as that charged 
for registration. It is required in Section 130-99 that the register of deeds 
keep an index the form of which shall be of the births and deaths that have 
occurred in the county, and these records shall be open at all times to of- 
ficial inspection. 

It is clear that if a copy of a birth certificate is to have any value as 
evidence it must be certified by the state registrar, since the statutes dealing 
with the matter plainly say that the certified copy of the state registrar 
shall be prima facie evidence in all courts and places of the facts therein 
stated. This is not true as to a copy furnished by the register of deeds, 
and as pointed out, the official record possessed by the register of deeds is 
a copy itself of the original and is in the custody of the state registrar. I 
see no reason why a register of deeds cannot permit a person to have a copy 
of the copy of the bir.h certificate registered in his office, but I don't think 
such a copy has any value as evidence for the specific reason that evidentiary 
value is only given to the certified copy of the state registrar, and this value 
is not given to any copy of birth certificates obtained from any copy of cer- 
tificates filed with the register of deeds. 

HEALTH; BEDDING;  BEDDING STAMPS;  MAILING TO OUT-OF-STATE 

PURCHASERS; LOSS IN MAILING; LIABILITY 

4 December 1945 

In a conference with you, you advised me that on August 30, 1945, you 
received a letter from the Norfolk Mattress Company, Inc., of Norfolk, 
Virginia, which contained the following: 

"We are enclosing certified check for $20.00, for which please rush 
us North Carolina Law Stamps. 

"Thanking you to get these off to us at once, we are." 

In reply to the above letter you mailed one thousand bedding stamps by 
insured parcel post on August 30, 1945. These stamps have never been 
received by the addressee. You inquire of me if the loss incurred because 
of the non-delivery of these stamps is the loss of the Health Department or 
the loss of the addressee or purchaser. 

Section 130-272 of the General Statutes, relating to bedding stamps and 
speaking of the State Health Officer, provides as follows: 

"Upon request he shall furnish no less than five hundred said stamps 
to any person paying in advance ten dollars ($10.00) per five hundred 
stamps." 

In my opinion, the statute contemplates that the sale of said stamps shall 
take place at the offices of the State Board of Health in Raleigh, North 
Carolina. This opinion is buttressed by the general authorities on contracts 
and sales. In 13 CORPUS JURIS-CONTRACTS, Section 116, pages 300, 
301, the following appears: 

"Where a person makes an offer and requires or authorizes the of- 
feree, either expressly or impliedly, to send his answer by post or tele- 
graph, and the answer is duly posted or telegraphed, the acceptance is 
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communicated and the contract is complete from the moment the let- 
ter is mailed or the telegram sent. The request or authorization to 
communicate the acceptance by mail is implied in two cases, namely: 
(1) Where the post is used to make the offer, as where a person makes 
an offer to another by mail and says nothing as to how the answer 
shall be sent; and (2) where the circumstances are such that it must 
have been within the contemplation of the parties that according to 
the ordinary usages of mankind the post might be used as a means of 
communicating the acceptance." 

It would seem under the above authority that by using the mails to order 
the bedding stamps, the Norfolk Mattress Company, Inc., has, by implica- 
tion, authorized the North Carolina Department of Health to use the mails 
in sending the stamps to them. The risk of loss in the mail is a risk which 
must be borne by the purchaser or contractor. 

In 55 CORPUS JURIS-SALES, Section 59, pages 94, 95, the following 
appears: 

"Unless a formal wntten acceptance is required by the order, an 
order for goods to be shipped or delivered to the buyer, if not pre- 
viously withdrawn, is accepted and becomes a binding contract of sale 
when the goods are shipped or delivered in accordance with the terms 
of the order, without any formal notice thereof, notwithstanding the 
order provides for the signing and delivery of a duplicate of the order 
by the seller." 
In OBER v. SMITH, 78 N. C. 313, Mr. Justice Faircloth observes: 

"Upon these facts it is our opinion that as soon as the order or 
proposition of the defendant was accepted, the contract was complete 
without further notice, and that it was fully performed on the part of 
the plaintiffs when they delivered the guano in good condition to the 
steamboat company, when the title vested immediately in the de- 
fendant, and that consequently the plaintiff ought to recover," 

Therefore, I advise that in my opinion the Norfolk Mattress Company, 
Inc., in their order for, or offer to buy, stamps through the mails, at least 
impliedly authorized you to send the stamps by mail, and any loss occurring 
while the stamps were in transit is the loss of the Norfolk Mattress Com- 
pany, Inc. 

PUBLIC HEALTH; ABATTOIR; RULES AND REGULATIONS OF STATE BOARD OF 

HEALTH; PENALTY FOR VIOLATION; DEFINITION OF ABATTOIR 

15 December 1945 

In your letter of December 10, 1945 you refer to Article 24 of Chapter 130 
of the General Statutes and also to the rules and regulations promulgated 
thereunder with reference to meat markets and abattoirs. You state that 
a person living at the edge of Siler City, who does not raise or own his own 
hogs, is doing customary slaughtering for farmers and others for which 
service or business he charges a fixed or set fee. He is conducting this 
slaughtering business at his home where he has no facilities other than a 
scalding vat in his backyard. 

You inquire of this office if an operation or establishment such as above 
described is subject to the law and regulations dealing with abattoirs and 
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if this tjrpe of business operation or establishment comes within the legal 
meaning or definition of abattoir. 

Section 130-264 of the General Statutes is as follows: 

"For the better protection of the public health, the state board of 
health is hereby authorized, directed and empowered to prepare and 
enforce rules and regulations governing the sanitation of meat mar- 
kets, abattoirs, and other places where meat or meat products are pre- 
pared, handled, stored, or sold, and to provide a system of scoring and 
grading such places. No such meat market or abattoir shall operate 
which receives a sanitary ra ing of less than seventy per cent (70%) : 
Provided, that this article shall not apply to farmers and others who 
raise, butcher and market their own meat or meat products." (Under- 
scoring ours.) 

The State Board of Health is therefore empowered to prepare and enforce 
rules and regulations governing the sanitation of abbatoirs and other places 
where meat or meat products are prepared, handled or stored. By virtue of 
Section 130-266 of the General Statutes, any violation of the statutory 
provisions or of any of the rules and regulations that may be provided under 
the article is declared to be a misdemeanor; and upon conviction, the viola- 
tor may be fined not less than ten dollars ($10.00) nor more than fifty 
dollars ($50.00), or imprisoned in jail for not less than thirty days at the 
discretion of the court. 

The rules and regulations adopted by the State Board of Health on May 
4, 1938 pursuant to this article defines abattoir as follows: 

"An abattoir is any slaughtering, meat-canning, curing, smoking, 
salting, rendering, or other similar establishment. (Farmers and 
others who raise, butcher and market their own meat and meat prod- 
ucls are exempted by Section 1, of the Act.)" 

Under these rules and regulations, meat is defined among other things to 
mean and include any part or parts of the edible portion of swine and other 
animals that are ordinarily slaughtered in abattoirs and sold or used as 
food for human consumption. 

According to Webster's International Dictionary, an abattoir and a 
slaughter house are synonymous terms. The definition of an abattoir set 
forth in fehe i-ules and regulations includes any establishment in which 
slaughtering is done, meat canning or any of these operations whether per- 
formed individually or in combination. The word "establishment" used in 
the definition is defined in 30 CJS, p. 1233 as follows: 

"In the common understanding of the word, it is most simply defined 
as meaning something established; hence, an ins itution; an institu- 
tion, place, building or location;* more specifically, a fixed pla<:e where 
biisiness is conducted, or a place where the public is invited to come 
and have its work done*".    (Underscoring ours.) 

I am of the opinion, therefore, that the place, establishment and operation 
^carried on by this person comes within the definition of an abattoir as de- 
fined in the rules and regulations adopted pursuant to the statute; and, 
therefore, this person is subject to the rules and regulations governing the 
sanitation of such abattoirs or places, and a violation of these rules and 
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regulations in past operations or a failure to maintain the sanitary stand- 
ards required by the rules would be a violation of the criminal law if such 
violation is established or proven in a court of competent jurisdiction. The 
fact '^hat the equipment and implements of this person which are used in 
the slaughtering process are simple; or in other words, the fact that he 
does not possess the specialized devices used in large and modern abattoirs 
and slaughter houses would not make any difference. The character of 
the implements used is not the criterion as to whether the person should or 
should not comply with the rules and regulations. From your statement 
of fact, it is plain that this man is in the business of operating an abattoir 
because he is charging a fixed fee and apparently is holding himself out to 
the public as being engaged in this business. 

The fact that the animals slaughtered by this person are owned and 
brought to him by farmers does not place him within the exemption set 
forth in Section 1 of the Act and also in the regulations. The exemption 
is personal to a farmer who raises, butchers, and markets his own meat. 
Many exemptions are granted to farmers from taxes or other regulations 
in dealing with their own products on their own farm such as exemptions 
relating to the growing and processing of fruits and vegetables and in pro- 
ducing and processing dairy products. The individual described in your 
letter is not a farmer who is raising, butchering, and marketing his own 
meat; therefore, he is clearly not protected by the exemption. 

VITAL STATISTICS; AUTHORITY OF STATE REGISTRAR TO CONTROL TYPE or 
FORMS USED FOR BIRTH CERTIFICATES AND IN THEIR PERFECTION AND 

PRESERVATION; AMENDMENTS TO BIRTH CERTIFICATES; WITNESSES 

TO AMENDMENTS; AUTHORITY OF STATE REGISTRAR TO REJECT 

PROPOSED AMENDMENT TO BIRTH CERTIFICATE 

2 January 1946 

In your letter you call our attention to Section 130-94 of the General 
Statutes and especially that portion dealing with the au'^hority of the State 
Registrar to prepare, print and supply all blanks and forms used in regis- 
tering, recording and preserving the returns as to birth and death certificates 
and, any other documents required to be filed and recorded under Sub-Chapter 
II of Article 9 of Chapter 130 of the General Statutes dealing with vital 
statistics in the State of North Carolina. You also enclose for purposes of 
illustration a request made by the register of deeds of one of our counties 
which request is in the form of a letter written on the county stationery; 
and there is also enclosed for purposes of illustration another request for 
amendment or change in a birth certificate which is set forth on a form 
especially prepared for that purpose by the county in question. 

In view of Section 130-94 of the General Statutes and other provisions of 
the law dealing with vital statistics, you ask two questions which are as 
follows: 

(1) Can the Bureau of Vital Statistics for the purpose of making changes 
in names, dates of birth, and other information recorded on the birth cer- 
tificates, accept statements submitted on any type of form other than such 
forms as may be prepared and supplied by the State Registrar? 
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(2) In view of the statement in Section 130-94 concerning the witnessing 
of amendments to birth certificates or the returns, what type of witness is 
meant? 

A third question is also raised in your letter which can possibly be 
stated as follows: 

(3) Is the State Registrar compelled to accept a proposed amendment tG 
a birth certificate or may he use discretion in such a matter; and if not 
satisfied that the amendment is correct or in good faith, may he reject the 
proposed amendment? 

Directing our attention now to your first question, it appears that our 
law with reference to vital statistics was first inaugurated in 1913; and one 
of the original sections of the act is still contained in the law and appears 
as Section 130-69 of the General Statutes.   I quote this section as follows: 

"The state board of health shall have charge of the registration of 
births and deaths, shall prepare the necessary instructions, forms, and 
blanks for obtaining and preserving such records, and shall procure 
the faithful registration of the same in each local registration district 
as constituted in the succeeding section, and in the central bureau of 
vital statistics at the capital of the state. The said board shall be 
charged with the uniform and thorough enforcement of the law 
throughout the state, and shall from time to time recommend to the 
general assembly any additional legislation that may be necessary for 
this purpose."    (Underscoring ours.) 

You will note that in Section 130-70 of the General S'^atutes the Secre- 
tary of the State Board of Health is constituted the State Registrar of 
Vital Statistics and that the State Registrar has general supervision over 
the central Bureau of Vital Statistics. 

The first sentence of Section 130-94 of the General Statutes is as fol- 
lows: 

"State registrar to supply blanks; to perfect and preserve birth 
certificates.—The state registrar shall prepare, have printed, and sup- 
ply to all registrars all blanks and forms used in registering, record- 
ing, and preserving the returns, or in otherwise carrying out the pur- 
poses of this article; and shall prepare and issue such detailed in- 
structions as may be required to procure the uniform observance of 
its provisions and the maintenance of a perfect system of registra- 
tion; and no other blanks shall be tised than those supplied by the state 
registrar."    (Underscoring ours.) 

By virtue of these statutes, I am of the opinion that the Bureau of Vital 
Statistics, throtlgh its State Registrar, has the authority and the duty to 
prepare and furnish a definite type of form to be used whenever amend- 
ments to birth certificates are sought or tendered to the bureau by any 
official or individual. It is evident that the act contemplates uniform en- 
forcement in all parts of the state and that these primary certificates or 
documents shall be of the same type and kind to the end that the enforce- 
ment of the act will be the same in all parts of the state. In our opinion, 
the State Registrar has the same authority in preparing and enforcing 
the use of a form for an amendment as he would have in enforcing the form 
that is used in the certificate itself. As a result of the amendment, the docu- 
ment does become a part of the certificate.    We, therefore, answer your 
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question that if you prescribe a type of form to be used in all parts of the 
state for an amendment to a birth certificate or amendments to other re- 
turns made to your office, you have authority to compel the amendments to 
be made on these forms; and you may disregard any statements or pro- 
posed amendments submitted on any other type of form or on forms other 
than such forms as are prepared and supplied by the State Registrar. 

In the second question you refer to a portion of Section 130-94 dealing 
with the witnessing of amendments to birth certificates, death certificates, 
and other records handled by your division which is as follows: 

"No certificate of birth or death, after its acceptance for registratioii 
by the local registrar, and no other record made in pursuance of this 
article, shall be altered or changed in any respect otherwise than by 
amendments properly dated, signed, and witnessed* * *." 

You call attention to the fact that the original birth certificate is not 
signed before a witness, and you would like to know the type of witness that 
is meant or described in this section. 

First of all, I think that it is within the supervisory and regulatory 
power of the State Board of Health to name and specify the type of 
witness to an amendment that the board would think proper bearing in 
mind that accuracy and truthfulness are the things sought in an amend- 
ment; and the type of witness should be such a person or official that would 
guarantee such accuracy and good faith so far as possible. I think that you 
might consider the persons who sign the cei'tificates or make the certifica- 
tion required in a birth certificate as proner witnesses for amendments. 
You will note that in Section 130-89 of the General Statutes there is set out 
in Item 24 a list of persons who can make such a certification; and these 
persons are set forth in their order of importance; and it is required that 
the most competent person in this order of individuals shall make the cer- 
tification. I think you could well use this in setting forth your requirements 
as to witnesses to amendments. I would advise that you set out this matter 
in the form of a regulation or one of the necessary instructions which the 
l>oard is authorized to make under the authority of Section 130-69. 

As to the third question, we are of the opinion that the State Registrar 
does not have to make an amendment to a birth cei'tificate, death certifi- 
cate, or other return theretofore recorded in his office unless he is satis- 
fied that the amendment is accurate, correct, and is made in good faith. 
The State Registrar is vested with supervisory power and with discretion 
in handling the records in the central bureau. He is charged with the 
thorough and efficient execution of the provisions of the law. You will note 
that a portion of Section 130-94 requires the State Registrar to examine 
certificates received; and if they are incomplete or unsatisfactory, he may 
require further information to make the record complete and satisfactory. 
For example, take the situation where a new certificate of birth is made 
by the State Registrar. This is done upon proof submitted that previously 
unwed parents have subsequently intermarried. Or, take the case of a 
judgment or decree of the court of competent jurisdiction. You will note 
that satisfactory proof is submitted to the State Registrar. In other words, 
the State Registrar must be satisfied of the existence of certain things. 
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This is true likewise as to amendments.. For example, suppose that a per- 
son tendered the State Registrar an amendment to a birth certificate pro- 
perly dated, signed, and witnessed; and a check of the records or birth 
certificates disclosed certain da;;es of births of sisters or brothers which 
when compared with the proposed amendments definitely shows that the 
amendment is untrue, the State Registrar would not have to accept such 
an amendment. The most vital thing in the records is the date of birth- 
because the age of the individual is predicated upon this information. 
These dates should not be changed except after careful consideration; and 
when the State Registrar or those to whom his duties have been delegated 
are satisfied that the amendment is correct and made in good faith, and 
not for the mere purpose of establishing an age which would subserve the 
immediate purposes of the individual tendering the amendment such as 
draft evasion, increasing age to secure employment or for any other rea- 
sons or purposes inconsistent with the truthfulness of the amendment. In 
fact, this is so important that under Section 130-104 it is made a misde- 
meanor and a violation of the criminal law to falsify any certificate of 
birth or death or any other record es.ablished by the law. 

Before a proposed amendment actually is an amendment, it must be 
passed upon by the State Registrar; and he must decide that it is entitled 
to be an amendmen;. He can send for further information until the pro- 
posed amendment becomes satisfactory to him or if it does not become 
satisfactory, he can finally reject it. 

PUBLIC HEALTH; DISTRICT BOARDS OF HEALTH; REGULATIONS OF COUNTY 

BOARDS OF HEALTH WHERE DISTRICT BOARDS OF HEALTH ARE 

FORMED; UNIFORMITY OF RULES AND REGULATIONS 

PROMULGATED BY DISTRICT BOARDS OF HEALTH 

24 January 1946 

I reply to your letter of January 21, 1946. 
In your letter you refer particularly to Chapter 1030 of the Session 

Laws of 1945 and especially to those paragraphs dealing with district 
boards of health; and you submit the following questions to this oflSce: 

"1. Are rules and regulations as adopted by former county boards 
of health still applicable in those counties now governed by a district 
board of health with reference to health matters, or would it be neces- 
sary for the district board of health to re-enact the rules and regula- 
tions formerly adopted by the several county boards of health in the 
counties comprising a health district? 

"2. If your answer to No. 1 is to the effect that the district board of 
heal h must enact rules and regulations to take the place of former 
rules and regulations adopted by the county boards of health, is it 
true that until such time as this is done, there are no health rules and 
regulations in the territory comprising such a district other than state 
laws and State Board of Health rules and regulations? 

"3. Shall the rules and regulations adopted by a district board of 
health be uniform for every county within the district or can a rule and 
regulation adopted by the district board of health be made applicable 
to one county only?" 
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In answer to your first question, you will recall that this ofiice has al- 
ready ruled that where district boards of health are organized and become 
operative under the provisions of Chapter 1030 of the Session Laws of 
1945, such district boards of health are the sole health administrative 
bodies in the respective districts and county boards of health in each 
county inside of the new district are no longer affected and in fact, super- 
seded by the dictrict organizations. It follows, therefore, as a matter of 
course that the rules and regulations adopted by the former county boards 
of health are no longer applicable to those counties now governed by a 
district board of health. The rules and regulations pertaining to health 
matters enacted by the different county boards of health depend upon 
the legal existence and authority of the county boards of health. When this 
source of authority is therefore nullified, it no longer has any legal exis- 
tence. The rules and regulations enacted and promulgated by this source 
of authority likewise have no efficacy or legal existence .The answer, there- 
for, to your first question is that it is necessary for the district boards of 
health to re-enact these rules and regulations if they wish them to continue 
in force or else to enact an entirely new body of regulations applicable to 
the whole district. 

From what I have already said, the answer to your second question is 
that there are no i*ules and regulations in effect where a district board of 
health has been organized but has passed no rules and regulations to take 
the place of the former rules and regulations adopted by the county boards 
of health; and as stated in your question, the only thing affecting such 
a territory is the law of State-wide nature administered by the State Board 
of Health and the rules and regulations of a general nature promulgated 
by the State Board of Health. 

In answer to your third question, I quote Sub-section 4 of Chapter 1030 
of the Session Laws of 1945 which supersedes and is a re-written version 
of Section 130-66, as follows: 

"The rules, regulations and ordinances of the district board of health 
shall apply to municipalities within a county or counties composing the 
distric, but the district board of health shall not have power to pass 
special ordinances covering a municipality only, such authority being 
implicit in and retained by the governing body of the municipality. The 
district board of health shall have the immediate care and responsi- 
bility of the health interests of i.s district. It shall meet annually in 
some city or town in the district designated by it, and three members 
of the board are authorized to call a meeting of the board whenever in 
their opinion the public health interests of the district require it. It 
shall make such rules and regulations, and pay all lawful fees and 
salaries, and enforce such penalties as in i s judgment shall be neces- 
sary to protect and advance the public health." 

I think the plain and ordinary meaning of this section is that the rules 
and regulations of the district board of health shall be in force and uniform 
in all portions of the district. The district board of health is supposed to 
look at problems of a health nature from a district point of view. If the 
district board of health has to pass an individual and separate set of rules 
and regulations for each county, then there would be very little use in 
having a district board of health and it would probably be better to retain 
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the county system. The only difference under such a method would be that 
you would have one administrative system, but the total effect would be 
that you would still have a county system because you have to legislate for 
each county so far as rules and regulations are concerned. I, therefore, 
answer your third question that in my opinion the rules and regulations 
of a district board of health should be uniform and applicable in the same 
fashion and manner in all parts and in all territories of the district ir- 
respective of county lines. I am strengthened in this by a better part of 
the above quoted statute which specifically says that the district board of 
health shall not have power to pass such ordinances governing a munici- 
pality only as such authority is maintained by the governing body of a 
municipality. 

PUBLIC HEALTH;  COUNTY BOARD OF HEALTH;  MUNICIPALITIES;  CONFLICT 

BETWEEN MILK ORDINANCE OF COUNTY BOARD OF HEALTH AND 

MILK ORDINANCE OF MUNICIPALITY; EFFECT OF CHAPTER 

1030 OF SESSION LAWS OF 1945 

13 February 1946 

It appears that a conflict has arisen between the requirements of the 
milk ordinance passed by the county board of health and the milk ordinance 
which purports to be in force in the City of Kinston. Your statement of 
the facts in regard to the matter is as follows: 

"The City of Kinston has had an old milk ordinance, the require- 
ments of which were less stringent than those of the newest revisions 
of the U. S. P. H. S. Standard Ordinance, except for the fact that it 
provided that beginning next January 1 all milk sold in Kinston must 
be pasteurized. In August 1944, the County Board of Health passed 
a countjrwide milk ordinance, using as a basis the latest revision of 
the U. S. P. H. S. Standard Milk Ordinance. This ordinance made no 
provision for complete pasteurization, but simply required grading 
in accordance with sanitary standards. The sanitary inspector has been 
operating under the county ordinance but was expecting to enforce 
for the City of Kinston the requirement that all milk be pasteurized 
beginning next January 1. 

"Last week in an alleged move to help out a milk shortage, the city 
further relaxed its ordinance to permit the sale of Grades B and C raw 
milk until January 1 of next year and then to require pasteurization 
only for Grades B and C, permitting Grade A raw to continue to be 
sold. 

"This leaves the situation where the city ordinance pennits the sale 
of Grades A, B and C raw and Grades A, B and C pasteurized and the 
county board of health ordinance permits the sale of only Grade A 
raw and Grades A, B and C pasteurized." 

It appears, therefore, that the milk ordinance of the City of Kinston 
has lower requirements  and  standards than the  milk  ordinance of the 
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County Board of Health, the same being the County Board of Health in 
which the City of Kinston is located. In the case of a conflict of this nature, 
you would like to know the authority of the county and district boards of 
health as opposed to the authority of the city to make rules and pass or- 
dinances on this subject. Another way of stating the question would be to 
ask which milk ordinance prevails in a situation of this nature, the milk 
ordinance of the county board of health or the milk ordinance of the city? 

I think this whole question is answered by the provisions of Chapter 
1030 of the Session Laws of 1945. This act amends by re-wri'^ing certain 
sections of the Public Health Law; and your attention is specifically called 
to Section 2 of this act which constitutes an amendment by re-writing 
Section 130-18 of the General Statutes of North Carolina. Subsection 2 
of this section (p. 1351, Acts of 1945) is as follows: 

"The rules, regulations and ordinances of the county board of health 
shall apply to municipalities within the county but the board of health 
shall no*: have the power to pass special ordinances covering a munici- 
pality only, such authority being implicit in and retained by the govern- 
ing body of the municipality. The duties and the responsibilties of the 
county board of health shall be as set forth in Section one hundred and 
thirty—nine'^een of the General Statutes of North Carolina except as 
may be modified by the provisions of this section." 

I am of the opinion that the above quoted subsection clearly states that 
the ordinances of the county board of health shall apply to municipalities 
when in the county; and it is clear that where the county board of health 
passes an ordinance which is uniform and county-wide in nature, that it is 
effective inside the corporate limits of a municipality as well as outside 
of the corporate limits or in other woi'ds, in the county at large. The Gen- 
eral Assembly of 1945 specifically gave to district and county boards of 
health the right to pass health ordinances which would be effective and 
superior to the ordinances of municipalities on such matters provided, as 
we have said above, the ordinances are uniform and applicable to all sec- 
tions of the county. The only thing that a county board of health cannot 
do is to pass an ordinance for a specific municipality, such an ordinance 
being designated in the statute as a special ordinance. An example of this 
would be the county board of health's attempting to pass a milk ordinance 
which would apply in the City of Kinston only. Such an ordinance would 
be invalid and beyond the power of the district or county board of health, 
as the case may be. 

Under the facts set forth in your letter, we are of the opinion, therefore, 
that since the County Board of Health has more stringent requirements 
than the ordinance of the City of Kinston, that the ordinance of the County 
Board of Health is superior to the ordinance of the City of Kinston and 
Is controlling on the subject of milk regulation. Any conflict between the 
two ordinances would have to be resolved in favor of the provisions of the 
ordinance of the County Board of Health. 



278 BIENNIAL REPORT OF THE ATTORNEY GENERAL [VOL. 

PUBLIC HEALTH; COMMUNICABLE AND INFECTIOUS DISEASES;  REGULATORY 

POWER OF BOARD OF HEALTH; PSITTACOSIS; VALIDITY OF 

PROPOSED REGULATIONS GOVERNING PSITTACINE BIRDS 

18 February 1946 

The delay in answering your letter in regard to the proposed amendments 
of the Board of Health to the regulations governing and controlling psitta- 
cine birds is regretted. I have purposely held the letter without answer 
for this length of time because I have been trying to review the legal 
authorities and form some definite opinion one way or the other as to the 
validity of the proposed amendments before your Board. 

I am enclosing a copy of the proposed amendment to Regulation 40 of 
the Regulations of the North Carolina State Board of Health governing 
the control of communicable diseases. (Supplement No. 1, Volume 60, The 
Health Bulletin). There is also enclosed a copy of the Regulations of the 
State Board of Health of the State of Florida dealing with psittacine birds 
and Regulations of the State Department of Public Health of the State 
of California dealing with this same subject. My investigations also disclose 
that the boards or departments of health of the States of Georgia and 
Michigan have adopted regulations on this same subject, although I do 
not know the contents of these regulations. The first copy of these regula- 
tions was furnished to me by Dr. Stevick, and this first copy is also enclosed 
which I will thank you to have delivered to Dr. Stevick. 

Certain infectious diseases must be reported by physicians in this Sta'-e 
according to the provisions of Section 130-173 of the General Statutes. 
Any other diseases declared by the North Carolina State B'>ard of Health 
must also be reported; and it is provided by Section 130-176 of the General 
Statutes that the North Carolina State Board of Health may adopt all 
necessary rules and regulations for the management, supervision or con- 
trol of the diseases coming within the meaning of the article in question. 
These rules and regulations are regarded as minimum requirements, and 
cities and towns may adopt additional rules and regulations for the control 
of the diseases mentioned in the article. A violation of the rules and regu- 
lations is made a misdemeanor by Section 130-177 of the General Statutes. 

It has been universally held by both courts and textwriters that power 
may be delega'^ed to administrative authorities to deal with contagious di- 
seases, and such boards may adopt reasonable regulations for this purpose. 
They cannot adopt unreasonable or arbitrary rules and regulations; and 
the methods adopted or exercised to prevent the spread of the diseases must 
bear some relation to the real danger, and there must exist reasonable 
g^rounds for the necessity of preventing or suppressing the diseases. In the 
case of PEOPLE ex rel, BARMORE v. ROBERTSON 302 lU. 422, 22 A. 
L. R. 835, the court said in speaking of the powers of the Board of Health: 

"While it is true that the character and nature of such departments 
or boards is administrative only, still the powers conferred upon them 
by the legislature, in view of the great public interest confided to them, 
have alwa>*s received from the courts a libei'al construction, and the 
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right of the legislature to confer upon them the power to make rea- 
sonable rules, by-laws, and regulations has long been recognized by the 
authorities. When these departments or boards duly adopt rules and 
by-laws by virtue of legislative authority, such rules and by-laws have 
the force and effect of law, and are often said to be enforced by author- 
ity of the State." 

The disease of psittacosis is not mentioned in Section 130-173 of the Gen- 
eral Statutes, but I am informed that it has been named as a preventable 
disease by the State Board of Heal h; and a program for the control of 
the disease appears in Regulation 40 of the Regulations of the Board of 
Health concerning communicable diseases. I do not think that the fact that 
the name of this particular disease fails to appear in the list of diseases 
set forth in the statute makes any difference; as was said by the court in 
PEOPLE ex rel. BARMORE v. ROBERTSON, supra:   * 

"Under a General Statute giving to the State Department of Health 
power to restrict and suppress contagious and infectious diseases, 
such department has authority to designa.e such diseases as are con- 
tag ous and infectious, and the law is not void for this reason on the 
ground that it designates legislative power." 

The court also said in the same case in substance that legislatures can- 
not anticipate all the contagious and infectious diseases that may breaj< 
out in a community and that to limit the activilies of the health authori- 
ties to those diseases named by the legislature in an act creating the admin- 
istrative body would very often endanger the health and lives of the people. 
It was pointed out that there was probably not a legislature in the country 
that would have named Spanish Influenza as a contagious and infectious 
disease prior to the terrible epidemic that swept through this country. 

Paragraph P of Regulation 40, as the same now appears in your pam- 
phlet of regulations, simply sets forth cer.ain control measures to be used 
in handling and dealing with birds of the psittacine family and other birds 
not of this type but which birds have been exposed to psittacosis. The pro- 
posed regulations strike out the first four paragraphs of the present regu- 
lations and substitute therefor four more paragraphs. Paragraph 1 of the 
proposed amendment absolutely prohibits the importation into North Car- 
olina all psittacine birds if they are to be offered for sale, barter or as gifts 
or for public auction. It is further provided that birds imported in violation 
of the regulations shall be killed and burned immediately after shipment 
is received by the owner. 

Paragraph 2 of the regulations allows shipment of birds into North 
Carolina for scientific purposes if the birds are grown in aviaries in the 
United States, and they are certified to be found free of psittacosis by the 
public health agencies at the point of the shipment. 

Paragraph 3 provides that all psittacine birds that have psittacosis or 
have been exposed to psittacosis known to be or suspected to be infected, 
shall be killed and burned by the owner or other persons in charge of such 
birds. 

It is provided in Paragraph 4 that no indemnity will be paid or provided 
for the owner or the person in charge of such birds. 

As to your proposed regulation set forth in Paragraph 1, it will be seen 
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that it embodies two propositions: (a) Psittacine birds cannot be imported 
into the State if offered for sale, etc; and (b) If such birds are imported in 
violation of the regulations, they shall be killed and burned immediately 
after shipment is received by the owner or other persons in charge of such 
birds. I think it should be pointed out that there are already in existence 
certain Federal regulations on this same subject of psittacine birds and 
psittacosis (See Code of Federal Regulations, Cumulative Supplement, Book 
7, Title 42 in Part 16). I do not know whether the Federal regulations are 
of such a nature and are so comprehensive that it might be said that the 
Federal regulations cover the field; and, therefore, that the State regula- 
tions of such a nature cannot be enforced. 

In 15 C. J. S., Section 59, p. 377, it is said: 

"Quarantine and sanitary regulations established by, or under au- 
thority granted by, congress are valid so far, but only so far, as they 
relate to foreign or interstate commerce. Where congress has exercised 
its power, all state laws inconsistent with the regulation established by 
cong'-ess are superseded or suspended and cannot'^ be anplied; but quar- 
antine regulations of both congress and the states may be sustained 
where, although they relate to the same subject, they do not cover the 
identical ground, and the congressional regulation was evid^nW not 
intended to supersede the state regulation. A state in the exercise of 
the police power reserved to it, and in the absence of conflictinor regu- 
lations bv congress, may pass reasonable sanitary and quaran•^ine ^aws 
wVich will be valid, although "-o a certain extent they nece'=!sari''v ?ffpct 
interstate and foreign commerce. Of course, quarantine ?nd hpalth laws 
must have some real relation to the obiects named in them in order to 
be sustained as valid exercises of the nolice nower; and a state cannot, 
bevond what is absolu'^ely necessary for self-nrotection, interfere with 
transportation into or through its territory." 

I am told that the incubation period of psittacosis is variable and that 
birds have been known to develop psi'^tacosis many days after thev have 
been held for the period of time fixed in the Federal Quarantine Regula- 
tions. I am also informed that many birds are carriers of the disease al- 
though the birds do not appear to have the disease in any active form. It 
is also said that there is no me'^hod or technique for testing the bird for 
the disease while the bird is still alive. In other words, in order to be sure 
whether the bird has the disease or not, it is necessary to kill the bird to 
make the test. The disease of psi'^tacosis (commonly called parrot fever) 
is apparently easily acquired by human beings who have been associated 
with psittacine birds, and the mortality rate among human beings is fairly 
high. There is no known therapeutic agent which is a specific cure for the 
disease. Apparently the only way to be sure that the disease will not spread 
among the people of the State is to prevent all birds of the psittacine fam- 
ily from being imported into the State. In this respect, the disease differs 
from cattle and stock diseases which are usually handled by quarantine 
regulations whereby the cattle are kept out of a State for a certain length 
of time and then are admitted. Most diseases of cattle and horses yield to 
specific treatments and can be specifically tested for the disease while the 
animal is alive. Examples are glanders and bovine tuberculosis. In all 
such cases, prohibitions against stock entering the State have been sus- 
tained for definite periods of time. Hut prohibitions against entering the 
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State for all time have not been sustained. Where it is definitely known that 
the animals have diseases, of course, the State can exclude such animals 
from entering its borders. The whole situation as to the control of diseases 
for livestock is discussed in the case of MCSWEEN v. STATE LIVE- 
STOCK SANITARY BOARD 65 A.L.R. 508 and note on p. 5251. In as 
much as other states have regulations to the same effect which exclude such 
birds from their state, I would advise that this part of your regulation be 
adopted except I am of the opinion that you should modify this portion of 
your regulation so as to permit the shipment of such birds through the 
State of North Carolina when the shipment begins at a point outside of 
the State and is consigned to another state. In other words, I think you 
should allow the birds to be shipped through the State of North Carolina 
to another state if they are sealed and the containers holding the birds are 
not opened during transit. See Rule 1 of the State of California, copy of 
which is here enclosed. As to the last part of Paragraph 1 of the proposed 
amendment, it is impossible for us to say if you have a right to require birds 
to be killed that have been imported into the State in violation of the regu- 
lations. It is true that ordinances have been upheld which authorized the 
destruction of animals having contagious or infectious diseases. 

RANDALL v. PATCH 8 A.L.R. 65, 69 
DURAND V. DYSON 111 N.E. 143  (ILL.) 
CITY OF NEW ORLEANS v. CHAROULEAU 15 Annotated Cases 40 

The statutes and ordinances in the above cited cases provided for com- 
pensation when the animals were killed and in other cases no compensa- 
tion was provided at all; but I call your attention to the fact that it was 
definitely known by a specific test that the animal had the disease when 
it was killed or the health authorities had reasonable grounds to believe 
that the animal had the disease. I frankly do not know what our Supreme 
Court would say as to your right to compel all psittacine birds to be killed, 
that is when it is a violation of the proposed regulation. In the absence 
of a decision of our Supreme Court, this office would not assume any 
responsibility in such cases. 

I see nothing wrong with Paragraph 2 of the proposed amendment, and 
it seems to me that such paragraph would be a valid regulation. 

As to Paragraph 3 of your proposed regulation, you here again propose to 
kill all psittacine birds already in the State of North Carolina if such 
birds (a) have psittacosis or (b) have been exposed to psittacosis through 
birds known to be or suspected to be infec.ed or have been associated with 
birds known to be or suspected to be infected. I have already explained 
that we do not know whether the Supreme Court would authorize or uphold 
a regulation killing all psittacine birds in the State. Of course, I am defi- 
nitely of the opinion that you have a right to kill a bird if you know that 
it has psittacosis; and it seems to me that you should have a right to kill 
them if you can definitely establish the fact that the birds in question have 
been associated or definitely exposed to other birds known to have had 
psittacosis. I, however, do not think that that part of Paragraph 3 of the 
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proposed regulation which would require the death of all birds exposed to 
psittacosis through birds suspected of having been infected would be valid. 
I do not think that you can destroy animals or birds upon suspicion. For 
example in the case of PEOPLE ex rel. BARMORE v. ROBERTSON, 
supra: 

"A person cannot be quarantined upon mere suspicion that he might 
have a contagious or infectious disease, but the health authorities 
mus: have reliable information upon which they have reasonable 
ground to believe that the public health will be endangered by permit- 
ting the person to be at large." 

And, likewise, in the case of birds, I think that you should have some- 
thing more than mere suspicion; and I think that you should strike out this 
portion of the proposed regulation which deals with birds suspected of being 

■infected; and you should insert in lieu thereof some phraseology to the 
effect of association with birds of which there are reasonable grounds to 
believe that such birds are infected with psittacosis. 

Paragraph 4 of the proposed regulation in my opinion is all right and 
.should be approved, assuming that you have a right to kill such birds. 

in conclusion I would suggest that you adopt another paragraph in 
which you in substance state that no person, firm or corporation residing 
in, staying in or doing business in the State of North Carolina shall re- 
ceive, keep, or possess for tne purpose of selling any macaws, parrots, etc, 
and other psittacine birds; ^hat none of the persons or firms as described 
in the previous clause shall move, sell or transport from a point in the 
Stat-- to another point in the State any such psittacine birds and that no 
person, firm or corporation residing, doing business, etc., in the State shall 
purchase from any other person, firm or corporation in the S.ate any 
macaws, parrots, etc. or other psittacine birds. I suggest that this paragraph 
be added for the reason that if the court should declare that paragraph 1 
of your regulation was unauthorized because of undue burden on inter- 
state commerce or because the Federal regulations are in force and cannot 
be supplanted by State regulations, then it would seem to me that you 
would have a right to control and regulate the handling and sale of such 
birds after they are in the State and are being possessed and have come 
to rest inside the State. 

PUBLIC HEALTH; VITAL STATISTICS; REGISTRATION DISTRICTS; CONSOLIDA- 

TION; TERM OF OFFICE OF LOCAL REGISTRAR 

25  February  1946 

In your letter of February 20, 1946 you state that it has been customary 
for the State Board of Health to consolidate all registration areas in a 
county where there is a full-time health officer, should such health officer 
be wiLing to take the appointment as registrar for the entire county. In 
some cases, you state that the health officer has more than one county in his 
health jurisdiction and has taken over the appointment as registrar for all 
of the counties included in the district. You state that consolidations have 
been,  in the past, ordered on  the  petition  of the  county commissioners. 
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county medical society, and the county board of health. It has been the 
custom of the State Board of Health in official session to review such peti- 
tions and adopt resolutions for the necessary consolidation. You state that 
there is a proposed consolidation of Orange, Person, and Chatham coun- 
ties. You state that a full-time health officer is available and would accept 
the appointment, and the county commissioners are agreeable to such a 
change. The commissioners, however, hesi ate to be formally recorded as 
in favor of the new arrangements as there are several local registrars who, 
when their services are discontinued, might raise strenuous objections. 
It is stated that the county medical society and the county board of health 
will file the customary petitions. 

You inquire if it is necessary under the authority of Section 130-72 that 
you have petitions, as set forth in your letter, before the Board can take 
action. 

You also inquire as to the term of office of local registrars when con- 
solidations are carried out. That is, you want to know if the official term 
of the local registrars comes to an end or does the term of office of the 
registrars continue to run concurrent with that of the Governor, irrespective 
of the consolidation of registration districts. Section 130-72 of the General 
Statutes is as follows: 

"The State Board of Health shall have authority to abolish or con- 
solidate existing registration districts, and or, create new disricts 
when, in the judgment of the Board, economy and efficiency and the 
interest of the public service may be promoted, thereby." 

I am of the opinion that under the provisions of this statute it is not 
necessary at all to have the petitions from the county commissioners, 
county medical society and the county board of health before consolidating 
registration districs. The State Board of Health is required only to act 
according to its judgment that economy and efficiency of public service are 
promoted. In doing this, it may act upon its own private investigations or 
it may act upon sta ements from citizens, affidavits, or by means of any 
of the ordinary channels by which information is conveyed. When a conso- 
lida.ion is made, the Board should be in a position to show that economy 
and efficiency or the interest of the public bi'ought about the change. The 
sta.ute does not require the petitions of any society, board or group; and 
it is not quite understood why all this apparently unnecessary petitioning 
has been resorted to in the past. 

As to the term of office of the local registrars when consolidations are 
brought about, I think your question is answered by the expressed pro- 
visions of Section 130-73 of the General Statutes. The term of office of a 
local registrar is four years, beginning with the first day of January of 
the year in which the local registrar is appointed; and until his successor 
has been appointed and has qualified, unless such office shall sooner be- 
come vacant by death, disqualification, opera.ion of law, or other causes. 
If the registration districts are consolidated and the duties of the local 
registrars are transferred to a county or district health officer, then and 
in that eyeni, the terms of office of the local registrars in the consolidated 
district immediately cease by opera:ion of law. Since the Board has the 
power to consolidate the registration districts and transfer the duties from 
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the local registrars to the health officers, it follows automatically that the 
terms of office of the local registrars are terminated by this legal procedure. 

PUBLIC HEALTH;  MEAT INSPECTION;  AUTHORITY OF BOARD OP HEALTH; 

TO HIRE MEAT INSPECTOR; TERRITORIAL BASIS OF INSPECTION 

4 March 1946 

You enclose us a letter from a Mr. N. F. Steppe, Superintendent of Pub- 
lic Instruction of McDowell County, from which it appears that the county 
commissioners of this county have been making an appropriation for a 
meat inspector for McDowell County. Superintendent Steppe is wonder- 
ing if this service will be provided by the District Board of Health since 
the County Board of Health has been abolished. He s'^ates that the Chair- 
man of the Board of County Commissioners has requested him to write for 
an opinion as to whether the County Commissioners can retain this service 
until such time as the District Heal'^h Board can provide for the same, 
or until the end of this fiscal year. He further states that there is a demand 
for a meat inspector in the county and that unless the Commissioners are 
without authority, they would like to continue their system of inspection 
as heretofore operated. 

Upon the basis of this letter, you have presented two questions to this 
office as follows: 

"1. Does the Board of Health have the authority to hire a meat in- 
spector and pay for his services under the authority granted by the 
Legislature? 

"2. In the event it is *he responsibility of the County or District 
Board of Health to do this employing of a meat inspector, will it be 
possible in the case of Districts for the service to be provided ff^r one 
County and not made District-wide, and, if so, how under the existing 
laws?" 

The authority of the Board of Health on this subject is derived from 
Article 24 of Chapter 130 of the General Statutes. I quote Sections 130- 
264 and 130-265 for the sake of clarity in this letter, as follows: 

"For the better protection of the public health, the state board of 
health is hereby authorized, directed and empowered to prepare and 
enforce ru^es and regulations governing the sanitation of meat markets, 
abattoirs, and other places where meat or meat products are prepared, 
handled, stored, or sold, and to provide a system of scoring and grading 
such places. No such meat market or abattoir shall operate which re- 
ceives a sanitary rating of less than seventy per cent (107c): Pro- 
vide'i, that this article shall not apply to farmers and others who raise, 
butcher and market their own meat or meat products." 

"Where municipalities or counties have a system of meat insnection 
as already provided by law the person or persons responsible for such 
meat inspection work shall file a copy of all inspection work, reports and 
other official data with the city or the county health officer ,as t^e case 
may be. and in municipalities and counties having no organized heaHh 
department, such person or persons shall file a copy of all inspection 
work, reports and other official data with the state health officer. The 
State board of health shall provide or approve the report forms referred 
to in this section." 
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It, therefore, definitely appears from the wording of 130-264 that the 
State Board of Health has the right to prepare and enforce rules and 
regulations covering sanitation of meat mai-kets, abattoirs, and places 
where meat products are prepared, handled, stored, and sold. It seems to 
me that this is a straight out and express grant of authority to the State 
Board of Health and that it carries with it the power to hire or employ a 
meat inspector for the obvious reason that the statute says that the Board 
can enforce the rules and regulations. You will observe, however, that 
Section 130-265 which is still in force and has not been repealed, so far 
as I know, allows municipalities and counties having a system of meat 
inspection of their own to operate this system of inspection subject to the 
limitation or duty of filing a copy of the inspection work and reports to- 
gether with other oflScial data with the city or county health officer; and 
in case of a district, I assume that it would be filed with the District Health 
Officer or with the State Board of Health. 

Under the provisions of Section 106-159, and sections following, of the 
General Statutes it appears that municipalities and counties have the right 
to establish and maintain meat inspection located within their corporate 
limits and within the limits of the coun.y; and it seems to me that this is 
recognized by Section 130-265 of the General Statutes and that a county 
should be allowed to hire and operate its own inspection and that this would 
be so where there is a district system of health in operation. The county 
inspection, however, it seems to me, is under the supervision of the State 
Health Officer as he is required to approve the reports filed by the inspector 
of the county or municipality as the case may be. 

In answering your first question, I would say, therefore, that the Board 
of Health does have the authority to hire a meat inspector and pay for his 
services under the authority granted by the Legislature subject to the 
right of the counties or municipalities to operate its own system of inspec- 
tion provided the municipality or county system files its reports with the 
proper health officer and subject to his approval. It seems to me that the 
over-all responsibility still remains with the State Board of Health as 
provided in Section 130-264. 

In answering your second question, it seems to me that you have the 
authority under the sections that I have already cited and also by virtue 
of the regulatory power granted to district boards of health under the 
authority of Chapter 1030 of the Session Laws of 1945 to make uniform 
rules and regulations for the inspection of meat in a district and that you 
can also provide that full-time service will not be enforced in all of the 
district but enforcement will be confined to those counties who provide and 
main ain a meat inspection system and inspector for their own county. I 
think you have the authority to make the rules and regulations uniform in 
the whole district but to limit the enforcement to those counties who co- 
operate with the State Board of Health and who are willing to pay an in- 
spector for enforcement in their county. 
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PUBLIC HEALTH; COMPULSORY SCHOOL LAW; EFFECT OP 

ISOLATION OR QUARANTINE 

20 March 1946 

You state that under Regulation 37 of the State Board of Health com- 
municable disease regulations persons with pediculosis may be isolated 
at home by the local health officer and may not be permitted to enter 
school without a permit. You state that there are some individuals that 
have been isolated by the health officer under this Regulation, and the Reg- 
ulation has been enforced; but the patients in question have remained at 
home without attempting to remedy the situation. I understand that pedi- 
culosis in plain language means the state of being infested with lice or 
just plain lousy. You s ate that there is nothing in the Regulation that 
requires the patient to free himself from the infestation. 

The health officer would like to know if in this case it would be possible 
to enforce the School Attendance Act which would mean that the patient 
would thereby violate the Communicable Disease Regulation unless he did 
free himself of the condition. 

Under the provisions of Section 130-176 of the General Statutes, the 
State Board of Health has a right to make rules and regulations for gov- 
erning infectious and communicable diseases; and such rules and regula- 
tions have the authority of law if passed within the scope of the statute. 
Under Section 130-177 a violation of the regulations of the State Board 
of Health is a misdemeanor and punishable by fine or imprisonment. 

Under Regulation 37 dealing with pediculosis, it is provided in subsection 
I that: "Patients shall be isolated for the duration of the infestation if 
considered necessary by the local health or quarantine officer to prevent its 

It is provided in subsection K of said regulations that: "No person with 
the infestation shall attend or be employed in any public, private, or paro- 
chial school unless a written permit is obtained from the local health or 
quarantine officer." 

Our Compulsory Attendance School Laws are found as Article 42 of 
the General Statutes in Chapter 115 and begin with Section 115- 302 The 
State Board of Education has a right to make rules and regulations and to 
designa.e methods of enforcement. For your reference, there is encloseo 
a copy of the Compulsory School Attendance Law together with regula- 
tions and certain rulings of the Attorney General's office. You will note that 
on p. 18, as to unlawful absences, the last paragraph on the page, that if 
any parent or guardian is the cause of the child's non-attendance by keep- 
ing said child at home, etc., that the parent or guardian shall be guilty of 
a misdemeanor; and you will further note that all absences due to the con- 
sent or indifference of the parents shall be considered as unlawful absence. 

In this case, I would have the health officer to advise this family, that 
is the parents or guardian of the persons involved, the proper means of 
reM ving themselves of this infestaion of lice; and I would be sure that 
the proper method of disinfection is made known to them. I would then give 
them a reasonable time to see that this disinfection is carried out. If they do 
not do so, I would then report the case to the Compulsory Attendance 
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officer and advise that he indict the parents for failure to send the children 
to school. I cannot believe the law and regulations on both of these sub- 
jects will permit parents to let their children be infected with lice to the 
state that they cannot go to school and then escape indictment for failure 
to send the children to school. If they know what to do and willfully re- 
fuse to do that which will render the children fit to attend school, then I 
think they are indictable under the Compulsory Attendance Law and that 
this should be done. The law does not contemplate foolish things, and it 
does not contemplate that parents can let their children remain infested 
with lice and stay out of school. 

PUBLIC HEALTH; DISTRICT BOARDS OF HEALTH; SUBSISTENCE AND MILEAGE 

ALLOWANCE FOR TRAVEL TO AND FROM MEETINGS 

21 March 1946 

In your letter of March 14, 194^, you inquire of this office as to whether or 
not it is permissible for District Boards of Health members to receive, in 
addition to their per dien» compensation, a compensation for travel to and 
from meetings; and if so, what would be the rate of reimbursement. 

Section 130-66 of the General Statutes of North Carolina was amended 
by Chapter 1030 of the Session Laws of 1945 for the purpose of providing 
a new method or plan of organization for District Health Departments. 
Subsections (4) and (5) of this section provide for meetings of the Dis- 
trict Boards of Health; and, of course, we know from the organization of 
a District Board of Health that members from some of the counties have 
to go to one of the counties to a place where it has been designated that 
the meeting will be held. This resuLs in travel and subsistence expense on 
the part of those members who do not live in the town or city designated 
as the meeting place. 

It is true that the members are provided with a per diem of $4.00 a day, 
but we do not think that it was intended to impose a duty on individuals 
acting in official capacity as members of the District Board of Health to 
attend these meetings at their own travel and subsistence expense. We 
are of the opinion, therefore, that the members of the District Boards of 
Health, when ordered to attend official meetings in the performance of 
their official duty, are entitled to reasonable subsistence and mileage ex- 
penses and that this should be an item in the budget which is set up for 
the operation of the District Boards of Health. We are further of the 
opinion that these payments should be made from the appropriations made 
for the District Boards of Health; and if the present appropriations are 
not sufficient for that purpose, an amended appropriation can be made to 
take care of the payments. 

In our opinion, the amount of these allowances or reimbursements should 
be based upon actual expenses. It would be a good method to allow such 
members to produce and file receipts showing the expense of their travel 
and their subsistence expenses; and upon inspection and audit of these 
receipts, these members could then be reimbursed. 

I am enclosing you a copy of an opinion in regard to County Superinten- 
dents of Public Welfare which illustrates our thought on this same matter 
as applied to another agency. 
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PUBLIC HEALTH; PHYSICIANS AND SURGEONS; RELATIONSHIP OF PHYSICIAN 

AND PATIENT; HEALTH OFFICER; COMMUNICATIONS 

BETWEEN INDIVIDUAL AND HEALTH OFFICER 

27 March 1946 

In youi- letter of March 21, 1946, you refer to a letter received by you 
from one of the health oflficers, copy of which is attached to your letter. It 
appears that this heal h officer was subpoenaed as a witness in the Superior 
Court to testify with reference to syphillis in one of his patients in the 
health department. He refused to give the testimony and was then advised 
by the judge that the patient was not a private patient and that he would 
be bound to answer the questions. As a result of this order of the court, he 
answered the questions. The health officer makes the point that patients in 
Public Health Clinics are treated as individuals and that with respect to 
their treatment, they are handled as private patients. They are in some 
instances assured that the health officer will treat all information in re- 
gard to their case in a confidential manner. This health officer is further of 
the opinion that it will not contribute to a good operation of the program 
if it should be generally thought that information divulged to the Public 
Health physician for purposes of treatment will not be treated in a con- 
fidential manner. 

You world like to know whe^^her or not patients attending Public Health 
Clinics are to be regarded on the same basis as private patients in so far 
as the protection of confidential communications is concerned. You would 
further like to know if the court has the authority to compel health officers 
to make the patient's record available in the courts of the State. You would 
like to know further if it is possible for the health officer to give the infor- 
mation as confidential and not bring the matter into public testimony be- 
fore the court. 

You suggest that an additional problem has arisen because of a great 
number of divorces. It is beginning to develop that health officers are having 
to spend a great deal of time in court testifying as witnesses in these cases, 
and they cannot be present in court and attend to their duties in the control 
of venereal diseases at the same time. You would like to know what the 
rights of the health officers are in this matter of attendance in court. 

As to your first question, it is provided by Section 8-53 of the General 
Statutes as follows: 

"No person, duly authorized to practice physic or surgery, shall be 
required to disclose any infoiTnation which he may have acquired in at- 
tending a patient in a professional character, and which information 
was necessary to enable him to prescribe for such patient as a physi- 
cian, or to do any act for him as a surgeon: Provided, that the presid- 
ing judge of a superior court may compel such disclosure, if in his opinion 
the same is necessary to a proper administration of justice." 

"We do not know, of course, upon what grounds the court based its ruling; 
and anything here said is our own opinion without a knowledge of the case 
and is not to be construed as a criticism of the judge's ruling. It seems 
to us that a true test of the matter is whether or not the person is a pa- 
tient or in other words, does the relationship of patient and physician exist 
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between the patient and the health officer. You will note that the statute 
does not make any distinction between a so-called "private patient" and 
a so-called "public patient." There is no distinction made in the statute 
between a person who seeks the aid and assistance of a public health physi- 
cian and a person who seeks the assistance and medical advice of a purely 
personal and private physician. If the person is attended by the Public 
Health physician in a professional character and the information divulged 
by the person was necessary to enable the Public Health physician to pre- 
scribe for him as a physician or to do any act for him as a surgeon, then 
such evidence or communications between the patient and the physician are 
privileged communications and cannot be disclosed unless the presiding 
judge of the Superior Court makes a finding that if, in his opinion, it is 
necessary to a proper administration of justice that such communications 
or evidence be disclosed by the physician. You will thus see that this privi- 
lege is not an absolute privilege, but it is a privilege that exists unless the 
judge makes findings that the disclosure is necessary for the proper admin- 
istration of justice. 

While it is tjrue that the relationship of physician and patient is usually 
created by means of a contract between the parties, express or implied; 
nevertheless, there are other methods of creating the relationship of physi- 
cian and patient, and the later decisions are to the effect that the relationship 
is a consensual one and is created when the patient knowingly seeks the 
assistance of the physician and the physician knowingly accepts him as a 
patient. This is true in regards to a physician's action in a public capacity 
as well as private physicians. In 41 American Jurisprudence, Section 71, p. 
191, it is said: 

"A physician is under no obligation to engage in practice or to accept 
professional employment, but when the professional services of a physi- 
cian are accepted by another person for the purposes of medical or surgi- 
cal treatment, the relation of physician and patient is created. The rela- 
tion is a consensual one wherein the patient knowingly seeks the assist- 
ance of the physician and the physician knowingly accepts him as a pa- 
tient. But the existence of the relation does not need to rest on any ex- 
press contract between the physician and the person treated. A physi- 
cian may accept a patient and thereby incur the consequent duties al- 
though his services are performed gratuitously or at the solicitation 
and on the guaranty of a third person. The fact, even, that a third per- 
son sends a physician to examine a patient for the purpose of benefiting 
the third person only, and the patient not at all, may not affect the 
case, for the patient always has a right to refuse treatment; and when 
professional assistance is accepted, such acceptance creates the practi- 
tioner the physician of the patient and subjects him to the resultant 
liabilities. =^ * * The physicians and surgeons of a hospital, public or 
private, enter into the relation of physician and patient with every pa- 
tient brought into the hospital as soon as he is brought in." 

What I have said above, therefore, also answers your question as to 
whether the judge has the right to compel the health officer to make the 
patient's record available to the court. The court does have a right to issue 
a subpoena compelling the health officer to bring the record to court, and 
the court does have a right to compel the health officer to testify and ex- 
plain or disclose the records if the finding is made by the judge that it is 
necessary for  a  proper  administration  of justice.   The  health  officer,  of 
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course, when he brings the records to court, should not disclose them or 
give any information to anybody until the finding is made and the judge 
orders him to do so. 

There is no legal way that I know of that these records and that this evi- 
dence may be given to the judge in a private and confidential manner. If 
the evidence is used at all, it must be used in the trial and become a part of 
the record of the trial; and the party against whom the evidence is used, 
under our system of law, must have the right of cross examination. 

I regret to say, also, that there is no help that I can give you by way of 
an opinion on the problem of health officers' being compelled to attend 
court and testify as witnesses. I have searched our laws relative to wit- 
nesses and the attendance of witnesses upon the court, and I cannot find 
anything that exempts physicians, either private, public, or Public Health 
physicians, from the obligation and duty to attend court when properly 
ordered to do so by service of the subpoena. The fact is that all men re- 
gardless of professions, races, colors or creeds must attend court and be 
witnesses when properly ordered to do so. There are no exemptions, and I 
cannot find anything in the Public Health Law that can be construed even 
by implication to grant an exemption. 

I am sorry that I cannot work out a solution for you in this matter, but 
there is no solution as long as our law remains as presently written in the 
statute. 

MARRIAGE; PRE-MARITAL EXAMINATION 

CERTIFICATES; FORM OF 

28 March 1946 

I received your letter of March 27, with regard to the question raised by 
Mr. C .C. Duke, Register of Deeds of Beaufort County, relative to the 
forms supplied by the State Board of Health for physicians to use in re- 
porting the result of pre-marital examinations. I have carefully considered 
Form No. 306 which is now being used, a copy of which you sent to me, and 
the statutes on this subject as amended by the 1945 Act of the General 
Assembly, Chapter 577. I have considered Mr. Duke's observations on the 
subject as contained in his letter to me dated March 25, 1946, enclosing a 
copy of his letter to you of that same date. 

My consideration of the matter leads me to suggest that you should 
adopt two forms of certificates. I think your present form No. 306 ought 
to be amended by striking out under (a) the words "in the infectious or 
communicable stage." 

The statute now provides in G. S. 51-9 that the applicant shall present 
to the Register of Deeds a certificate by a regularly licensed physician that 
no evidence of any venereal disease was found. If you comply with this 
statute, in my opinion it is necessary to eliminate the words as suggested. 

I think you should have another certificate to provide for the exceptions 
as recognized in G. S. 51-10, which would be substantially in the form 
shown by the enclosed. If, after considering this, you have any questions 
about it, I will be glad to go into the matter fully with you. 
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PUBLIC HEALTH; VITAL STATISTICS; PUBLIC RECORDS; RIGHT OF INSPECTION 

AND FURNISHING COPIES OR LISTS 

11 April 1946 

In your letter you state that the Bureau of Vital Statistics has had fre- 
quent inquiries in recent weeks by commercial concerns requesting lists 
and addresses of new-born children. It is understood that these lists will 
be used for circularizing the persons in question. 

You would like to know if the Bureau of Vital Statistics must comply with 
such requests under the theory that birth and death certificates are public 
records and are available to all citizens for any use. 

Section 132-6 of the General Statutes of North Carolina deals with the 
inspection and examination of public records and is as follows: 

"Every person having custody of public records shall permit them 
to be inspected and examined at reasonable times and under his super- 
vision by any person, and he shall furnish certified copies thereof on 
payment of fees as prescribed by law." 

I am of the opinion, therefore, that the law does not compel you to fur- 
nish lists of names and addresses of new-born children to any person, 
firm or corporation. Anyone is entitled to come and look at your records 
at reasonable times and under your supervision, this inspection to be 
handled according to the convenience and work that must be performed 
by your office and its staff. While it is not expressly set forth in the statute, 
I do not think it would be unreasonable for these persons to make their own 
private copy of any portion of the record that they desire. 

You and your staff are only compelled by law to furnish certified copies 
of the birth and death certificates as provided by Section 138-102 of the 
General Statutes, and this will only be done when you are tendered your 
fees. You are also entitled to the regular fee provided by statute for making 
a search of your records. I think that a person, firm or corporation could 
place with you a standing request to furnish them certified copies of all 
the births pertaining to a certain county, group of counties, etc., provided 
they tendered you the fees; and you are not compelled to furnish any lists 
of names or anything outside of certified copies. 

MARRIAGE LAWS; HEALTH CERTIFICATES REQUIRED OF 

APPLICANTS FOR LICENSES 

24 April 1946 

You have submitted t^ this office Form No. 306, which is a certificate of 
physical examination for marriage license applicants. You have also sub- 
mitted to this office what I shall call your new Form No. 306, which is a 
revision of the form now in use. You have also submitted to this office a form 
which is presently being used, which is designated as Form No. 307, and 
this is accompanied by a proposed revision of this form, which I shall 
designate as new Form No. 307. This Form No. 307 is a conditional certi- 
ficate for marriage license applicants. Under the provisions of Section Si- 
ll it is the duty of the State Board of Health to design or formulate these 
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certificates which are furnished to the various Registers of Deeds in the 
State upon request. 

Section 51-9 of the General Statutes, dealing with health certificates, 
was amended at the 1945 Session of the General Assembly by striking out 
of the section the words "in the infectious or communicable stage." Your 
proposed new Form No. 306 has been amended to conform with this amend- 
ment in the statute. You will also recall that Section 51-10 of the General 
Statutes, which contains the exceptions in regard to the marriage of di- 
seased persons, has been rewritten entirely. One of these exceptions is to 
the effect that when an applicant has completed treatment and the physician 
certifies that he is cured or probated, and that the applicant and the pro- 
posed partner have been informed of possible future infectivity, then a 
certificate can be issued. This condition or exception you have combined in 
your Form No. 306 for the reason that a person who has received a course 
of treatment as prescribed by physicians is naturally classed in the cate- 
gory of persons who no longer have a disease. I am of the opinion, therefore, 
that you are within your rights in combining all of these situations in your 
proposed new Form No. 306. I see no reason why a third and separate form 
should be created for the situation where the applicant, although previously 
infected, nevertheless, at the time of the application he has completed 
treatment and is cured or probated. Regardless of the fact that the Labora- 
tory report may be positive, nevertheless, both the Register of Deeds and 
the general public must depend upon the integrity of the physician signing 
the certificate. 

Your proposed Form No. 307 deals with the other exceptions as express- 
ed in Section 51-10. This revision has moved the three exceptions to the 
front of the certificate and incorporated them in the certificate itself instead 
of having them printed on the back of the certificate for reference, as pro- 
vided by the old form. This certificate also contains a form of agreement 
to be executed by an applicant in conformity with exceptions Nos. 2, 3 and 
4, Section 51-10. 

In our opinion, these forms,—that is, the proposed revisions—are in 
conformity with the statute and comply v/ith the law. Persons using these 
forms, in our opinion, will be using proper and lawful certificates upon 
which to obtain marriage licenses. 

PUBLIC HEALTH; WATER PROTECTION; SYSTEM OF WATER SUPPLY AND SEW- 

ERAGE; DUTY OF GOVERNING AUTHORITIES OF CITIES AND TOWNS; AD- 

VICE OF THE STATE BOARD OF HEALTH; VALIDITY OF CONTRACT 

FOR INSTALLATION OF WATER SYSTEM OR SEWERAGE 

SYSTEM WITHOUT ADVICE OF BOARD OF HEALTH; 

DEFINITION OF SEWAGE 

7 May 1946 

Mr. Hubbard of your division has heretofore called our attention to Sec- 
tion 130-110 of the General Statutes which provides in substance that the 
governing authorities of cities and towns, corporations or firms, shall ad- 
vise with the State Board of Health in regard to sources of water supply 
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and disposing of drainage or sewage. It is perhaps best that we quote the 
complete statute which is as follows: 

"The state board of health shall from time to time consult with and 
advise the boards of all state institutions, the authorities of cities and 
towns, corporations, or firms already having or intending to introduce 
systems of water supply, drainage or sewerage, as to the most appro- 
priate source of supply, the best practical method of assuring the puri- 
ty thereof, or of disposing of their drainage or sewage, having regard 
to the present and prospective needs and interests of other cities, towns, 
corporations, or firms which may be affected thereby. All such boards of 
directors, authorities, corporations, and firms are hereby required to 
give notice to said board of their intentions in the premises and to sub- 
mit for its advice outlines of their proposed plans or schcTnes in rela- 
tion to water supplies and disposal of seivage, and no contract shall be 
entered into by any state institution or town for the introduction of a 
system of water supply or sewage disposal until said advice shall have 
been received, considered, and approved by the said board. For the pur- 
pose of carrying out the general provisions of this and the preceding 
sections, every municipal or private corporation, company, or indi- 
vidual supplying or authorized to supply water for drinking or other 
domestic purposes to the public shall file with the secretary of the state 
board of health, within ninety days after the receipt of notice from said 
secretary, certified plans and surveys, in duplicate, pertaining to the 
source from which the water is derived, the possible source of infections 
thereof, and the means in use for the pui'ification thereof, in accord- 
ance with the directions to be furnished by the said secretary. Failure 
on the part of any individual, firm, corporation, or municipality to com- 
ply with this section shall be a misdemeanor, and upon conviction those 
responsible therefor shall be fined not less than fifty dollars nor more 
than one hundred dollars, at the discretion of the court." 

It is true that this statute has a penal feature and provides that any in- 
dividual, firm, corporation, or municipality who fails to comply with the 
section shall be guilty of a misdemeanor and upon conviction shall be fined 
not less than fifty dollars nor more than one hundred dollars at the dis- 
cretion of the court. We were, at first, inclined to the view that if a muni- 
cipality or other person or firm mentioned in the statute entered into a 
contract without the advice and approval of the State Board of Health 
that the contract would be valid, and the only remedy would be a criminal 
indictment. After some thought about the matter and after consultation 
among the different members of the staff of this office, we have definitely 
come to the conclusion that this statute operates upon the formation of the 
contract; and that a compliance with this statute is a condition precedent 
to the formation of a valid and binding contract. We are further of the 
opinion that unless the board of directors, authorities, corporations and 
firms, and this includes the governing bodies of cities and towns, submit 
their plans or schemes in relation to water supplies and disposal of sewage 
to the State Board of Health and obtain the advice of the State Board of 
Health, consider the same and approve the same, then in that event, there 
is no contract and there could be no valid contract on the part of any State 
institution, or town for the introduction of or installation of any water 
supply or sewage disposal until this is done. This is a remedial statute for 
the protection of the public, and it is positive and mandatory in its terms. 
In our opinion, any State institution or town that attempts to enter into 
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a contract without first complying with the provisions of this statute and 
any State institution or town that does install a water system or sewerage 
system without same does so in violation of law and is expending public 
funds without legal permit or sanction. As a situation analogous to what 
we have discussed above, we would call your attention to the case of RAY- 
NOR V. COMMISSIONERS OF LOUISBURG; 220 N. C. 248. In that case 
the Town of Louisburg attempted to buy a Diesel engine for its water and 
power system without submitting the contract for competitive bidding upon 
due advertisement as required by law. The citizens and taxpayers of the 
town brought a suit to enjoin the town commissioners from proceeding 
further without contract, and the Supreme Court of this State held that 
the taxpayers of the town were entitled to the injunction and that the 
commissioners of the town should be perpetually restrained from proceed- 
ing on the contract without complying with the statute. The Court held 
that unless the law was complied with, any attempted contract was ultra 
vires and void. We think that this holding supports our position and that 
the courts of our State would give as much protection to the people on a 
contract involving a water supply system or sewerage system which affects 
the health of the people as it would to the purchase of a Diesel engine which 
involves at the most only the money contributed by the taxpayers for the 
support of the town. 

It is our opinion, therefore, that funds spent upon any alleged contract 
without compliance with this section on the part of the State institution 
or town would be illegal expenditures; and no doubt such expenditures 
could be enjoined by the taxpayers or any other board or body. The North 
Carolina State Board of Health is charged with the enforcement not only 
of this section but with the whole section on public health. 

We now call your attention to Section 130^117 of the General Statutes 
which prohibits the discharge of sewage into a water supply. This section 
is as follows: 

"No person, firm, corporation, or municipality shall flow or dis- 
charge sewage above the intake into any drain, brook, creek, or river 
from which a public drinking-water supply is taken, unless the same 
shall have been passed through some well-known system of sewage 
purification approved by the state board of health; and the continued 
flow and discharge of such sewage may be enjoined upon application 
of any person. 

"If any person, firm, or corporation, or officer of any municipality 
having a sewerage system in charge shall violate the provisions of 
this section he shall be guilty of a misdemeanor." 

You have asked us as to the definition of the word "sewage" as contain- 
ed in this statute. There are many definitions of the word "sewage"; and 
for the sake of those who may be interested in this subject, we will cite 
some cases which may be used for investigation. 

CITY OF VALPARAISO v. PARKER, 47 N. E. 330, 331 
WINCHELL V. CITY OF WAUKESHA, 85 N. W. 668, 669 
SANITARY DISTRICT OF CHICAGO v. CHICAGO MEAT PACKING 

COMPANY, 241 HI. Appellate 288 
ULMAN V. TOWN OF MT. ANGEL, 112 P. 529, 530; 36 A.L.R. N.S. 140 
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MORGAN V. CITY OF DANBURY, 35 A. 499, 500 
COOPER V. STATE, 48 N. Y. S.  (2d)  212, 214 

In 57 C. J. (p. 539), sewage is defined as follows: 

"Any substance that contains any of the waste products or excremen- 
titious or other discharge from the bodies of human beings or animals; 
a substance which consists of human excrements and refuse animal 
and vegetable matter, which constantly and continuously generates 
gases; deleterious matter carried by conduits into a river or other 
source of public supply; excreted, as well as waste, refuse, or foul mat- 
ter carried off in sewers and drains, whether open or closed, by water 
flowing therein; something noxious, corrupt, and impure; that which 
passes through a sewer; the liquid and solid matter, flowing from 
water-closets through the sewer and drain to the river; the refuse and 
foul matter, solid or liquid, carried through the sewer by the water 
therein flowing, or which a sewer carries off; water polluted by the 
filth from the buildings and streets. 'Sewage' is often used to indicate 
anything pertaining to sewers, as for example the general drainage 
of a city or town by means of sewers."' 

Our own Court, I think, has defined the term "sewage" as used in this 
section; and I think that until some other definition is made by the Court 
that your department should follow this definition. In the case of CITY OF 
DURHAM V. ENO COTTON MILLS, 144 N. C. 705, the Supreme Court 
said: 

"We do not think that the dyestuff or the fecal matter from the pri- 
vies, which was not passed through the defendant's sewer, could be re- 
garded as sewage within the intent and meaning of section 3051. It is 
confined, under the facts of the case, to the liquid and solid matter 
flowing from the water-closets through the sewer and drain to the 
river, and that was our conclusion at the former hearing of this case, 
as is apparent from the opinion. Some courts have construed 'sewage' to 
mean excreted, as well as waste, refuse or foul matter, carried off in 
sewers and drains, whether open or closed, by the water flowing there- 
in. MORGAN V. DANBURY, 67 Conn., 484; WINCHELL v. WAUKE- 
SHA, 110 Wis., 101; CLAY v. GRAND RAPIDS, 60 Mich., 451. In 
SUTTON V. MAYOR, 27 L.J. (Eq., 1858), 741, the Vice Chancellor 
says that, 'in the common sense of the term "sewer" it means a large 
and generally, though not always, underground passage (or conduit) 
for fluid and feculent matter from a house or houses to some other loca- 
lity,' usually the place of discharge. Other courts have defined a sewer 
to be a closed or covered waterway for conveying and discharging filth, 
refuse, and foul matter, liquid or solid, while ditches are drains which 
are or may be open and so arranged as to take away surface water. 
STATE BOARD OF HEALTH v. JERSEY CITY, 55 N. J. Eq., 116; 
7 Words and Phrases, 6457 et seq. Whatever may be the true and 
definite meaning of the word, if it has one, either generally or when 
ascertained from its use in any given connection, we think the Legisla- 
ture did not intend, when the word v/as used in section 3051, that it 
should embrace dyestuff and feculent matter other than sewage from 
the water-closets in the mill, as the defendant dealth with them, but 
only such deleterious matter as was carried by conduits of some kind 
into the river or other source of public supply, and would, therefore, 
in such large and concentrated quantities, most probably, if not neces- 
sarily, pollute the stream at the intake. It seems from the finding of 
Judge Ferguson that the defendant, once in each week, 'hauled off and 
buried' the excrement from the open privies of its operatives, but it is 
also found that not only the dyestuffs, but the feculent matter from the 
open privies, are washed into the river by the surface drainage and 
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contaminate the same. However this may be, we are satisfied that the 
Legislature did not intend to include within the prohibition of section 
3051, under the name of sewage, any matter carried into the supplying 
watercourse by mere surface washing." 

We are of the opinion, therefore, that in the enforcement of this sec- 
tion (130-117), dealing with the discharge of sewage into water supplies, 
you are confined to the definition that sewage as used in this statute which 
is liquid and solid matter flowing from the water-closets through sewers 
and drains; and you will further see that the Court is inclined to the view 
that the form of the sewer contemplated by the statute is a closed or cover- 
ed waterway for conveying and discharging filth, refuse and fecul matter. 

PUBLIC HEALTH;  WATER PROTECTION;  PUBLIC WATER SUPPLY;  CRIMINAL 

ACTION FOR POLLUTION; CIVIL REMEDIES AGAINST PERSONS OF FIRMS 

CAUSING CONTAMINATION OR POLLUTION; MUNICIPAL CORPORA- 

TION AND STATE AS PARTIES PLAINTIFF 

14 May 1946 

Your letter on this subject would have been answeted sooner but for the 
fact that there are presented some rather difficult legal problems in con- 
nection with the subject of water protection. 

It appears that at Lincolnton, North Carolina a local firm has installed 
sand pumping equipment on a small branch which is the source of raw 
water for the Town of Lincolnton. Some of this equipment is in the form 
of a vertical belt-driven pump with a flexible suction hose; this suction hose 
is set up in the branch approximately 600 feet above the public water supply 
intake works, and about 100 feet above the backwater of the intake pond; the 
operation of a flexible suction hose requires that it be moved from place to 
place by woi'kmen in the stream; a mixture of sand and water is or will be 
pumped into a bin on the bank and from this bin, water will overflow and 
drain back into the branch; this pump will have a capacity of from 300 to 
400 gallons per minute. 

It is stated that in addition to removing the sand that this type of opera- 
tion is utilized to wash the sand; and as a result, water returning to the . 
stream will carry with it a large proportion of the mud, silt, and other ma- 
terial previously contained in the sand; because of violent agitation connected 
with the pumping operation, much of this material will become finely divided 
to such an extent that it will not settle again and will remain in suspension 
so that it will be picked up by the raw water pumps at the intake works; 
this matter in suspension with a considerable amount of clay which will be 
washed into the branch by the returning flow of water from the bin will 
greatly increase the turbidity of the stream water; the total and combined 
effects of these operations result in an undesirable increase in suspended 
matter in the water received at the water treatment plant for the period 
when sand removal operations are in progress; it is thought that the pumping 
operations will be intermittent, and this will result in the physical charac- 
teristics of the raw water fluctuating according to intermittent operations; 
this hampers and hinders the proper operation of the treatment plant; all of 
this will affect the quality of the water because there will be a considerable 
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increase in the bacterial content of the water resulting from a disturbance 
of the bottom deposits of the stream which deposits provide a more favorable 
environment for the growth of objectionable types of bacteria than does the 
flowing water; your department is greatly concerned as to the ill effects 
that will be caused and the ill effects that the sand removal operation will 
exert upon the proper condition of the water prior to filtration; it is thought 
that such operations will cause considerable fluctuation in turbidity of the 
water entering the plant, and this in turn will require repeated changes in 
the chemical dosages in order to flocculate the water; under the best condi- 
tions, operators have difficulty with rapid changing waters; in the event 
an operator fails to get the chemical dosage set correctly with the turbid 
water, the chances are that improperly treated water will pass through the 
filters; under such conditions, there is not only troublesome and difficult 
operation but this might well result in an epidemic of water-borne diseases. 

You state your question as follows: 

"The purpose of this letter, therefore, is to request your opinion re- 
garding the application of Section 7124 of the Consolidated Statutes, a 
copy of which is enclosed, in preventing situations of this type. In your 
opinion, is this section of the law sufficiently broad to cover cases as out- 
lined above, and, if so, do you think an injunction should be sought, or 
should the case be brought to the attention of the Criminal Court? 

"The question has also arisen regarding the proper agency to take the 
action in cases of this kind. We would, therefore, appreciate informa- 
tion in regard to whether the municipality or the State Board of Health 
should initiate action, or whether joint action should be taken." 

Most of our laws dealing with water protection are found in Article 10 
of Chapter 130 of the General Statutes under the title of "Public Health." 
Section 7124 of the Consolidated Statutes mentioned in your letter is con- 
tained in this article; and as a part of the General Statutes of North Caro- 
lina, it is designated as Section 130-116, and in this letter, all statutory refer- 
ences will be made to the chapter and section numbers of the General Sta- 
tutes.   Section 130-116 of the General Statutes (C. S. 7124) is as follows: 

"If any person shall defile, corrupt, or make impure any well, spring, 
drain, branch, brook, creek, or other source of public water supply by 
collecting and depositing human excreta on the watershed, or depositing 
or allowing to remain the body of a dead animal on the watershed, or 
in any other manner, and if any person shall destroy or injure any pipe, 
conductor of water, or other property pertaining to an aqueduct, or shall 
aid and abet therein, he shall be guilty of a misdemeanor." 

According to Webster's New International Dictionary, 2nd Edition, cor- 
rupt is defined as: "The change from a sound to a putrescent state; to make 
putrid * * * to change from good to bad; to vitiate; to deprave; to pervert; 
debase * * * or render impure by alterations or innovations * * *" 

Defile is defined as: "* * * To make filthy; to dirty; to befoul * * *" 

The statute also uses the words "or make impure" which we think has 
a commonly accepted meaning; and in this case, it would mean to render the 
water unwholesome, impure, and unfit for drinking purposes. The statute, 
of course, mentions certain acts which will constitute a corruption or defile- 
ment of the stream such as allowing to remain on the watershed the body 
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of a dead animal, but the statute is not confined to the specific acts of leaving 
human excreta or the bodies of dead animals on the watershed as the statute 
specifically says: "or in any other manner." It seems to us, therefore, that 
the agitation of the bottom of a branch, which is the sole source of water 
supply, by a pumping operation which results in disturbing the material of 
the bottom of the branch, results in materials' being suspended in the water, 
results in washing clay into the branch, increases the bacterial content of 
the water and interrupts the regular routine of chemical dosages would be 
defiling, corrupting and making impure this public water supply and would, 
therefore, be an offense prohibited by this criminal statute. We do not 
think that some of the citizens of the town will have to die from drinking 
impure water before a criminal offense will be considered as having been 
committed. It is to be noted that the statute does not set up any degree or 
standard of intensity of impurity, defilement or corruption; and I think we 
should also note that the statute does not condition its effectiveness upon 
any criminal intention or any mental element. It is a penal statute for the 
protection of public health, and the doing of the act constitutes the offense 
irrespective of any intention. No doubt the procuring of sand from the bot- 
tom of a branch under ordinary circumstances is a legitimate business, and 
it is not intended to intimate that the persons or firm operating this sand 
pumping operation have any wicked designs or intentions. 

There is also another statute under which it is possible that an indictment 
could be maintained in a case such as described in your letter; I refer to Sec- 
tion 143-152 of the General Statutes which is as follows: 

"If any person shall in any way intentionally or maliciously damage 
or obstruct any water line of any public institution or in any way con- 
taminate or render the water impure or injurious, he shall be guilty of a 
misdemeanor and shall be fined or imprisoned in the discretion of the 
court." 

Your attention is called to the fact that in the case of STATE v. CORBIN, 
157 N. C. 619, there is set forth the proper form of indictment to be used 
when persons are indicted under this section or under Section 130-116 for 
defiling water supplies. 

If a criminal prosecution should be instituted, in this instance or in any 
other instance involving the public water supply of a town or city, I am 
of the opinion that it is not the duty of the agents and officials of the State 
Board of Health to institute such a criminal prosecution in so far as the 
above quoted statutes are concerned. There are other statutes in Article 
10 of Chapter 130 of the General Statutes which impose on the North Caro- 
lina State Board of Health the duty of making rules and regulations for the 
care and oversight of inland waters and to prevent contamination as well as 
to secure purifications. Persons failing to comply with these rules and 
regulations are guilty of a misdemeanor. As an example, see Section 130- 
109 of the General Statutes which seems to apply to persons, firms or cor- 
porations responsible for the management of the water supply. There are 
also statutes regulating the management and inspection of watersheds and 
health officers as well as the State Board of Health can furnish rules or in- 
structions to inhabitants or persons residing or owning property on water- 
sheds.   Violation of these instructions is made a misdemeanor; and as ex- 
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amples of such statutes, see Sections 130-113 and 130-115. I have examined 
the rules and regulations of the North Carolina State Board of Health per- 
taining to watershed areas which have been promulgated from time to time, 
and I cannot find any regulation that applies to the situation described in 
your letter. 

Under the provisions of Section 130-108 every municipal corporation or 
agency selling water to the public for drinking and household purposes 
"shall take every reasonable precaution to protect from contamination and 
assure the healthfulness of such water * * *" It, therefore, seems to me 
that a municipal corporation is primarily and specifically charged with the 
duty of instituting criminal prosecutions against persons or firms who defile, 
corrupt or render impure public supplies of drinking water. The State Board 
of Health may make inspections or tests and when properly subpoenaed, its 
agents should give evidence as witnesses; but I do not think it is the pri- 
mary duty of the Board of Health to institute such prosecutions where a 
municipality is concerned. The law contemplates that a municipality shall 
do some things for themselves and shall look after their public especially 
in so far as local health and public matters are concerned affecting the daily 
lives of the inhabitants of such towns; and this duty has not been delegated 
to the State Administration. 

The question of obtaining an injunction to restrain and enjoin the opera- 
tion of this sand pumping device is not quite as clear cut as the question of 
criminal indictment. Much depends upon the proof and the attitude of the 
particular court before whom the matter may be heard. In general, it may 
be said that acts which endanger the public health or safety of the people 
may be enjoined.  In 43 C. J. S. (Injunctions) Section 124, p. 671, it is said: 

"Acts which are a menace to the public health or safety, or, as some- 
times stated in greater detail, acts which are dangerous to human life, 
detrimental to public health, and the occasion of great public incon- 
venience and damage, may be enjoined. The power to issue an injunction 
in these circumstances belongs to the general powei's possessed by courts 
of equity, and is also conferred by some statutes applicable to various 
situations * * *." 

In dealing especially with waters and the protection of water supplies, 
in 67 C. J. (Waters), Section 146, p. 789, it is said: 

"Injunction is a proper remedy to prevent a threatened pollution of a 
watercourse, or to stop the further continuance of a nuisance consisting 
in such pollution, and this remedy is available, although redress might 
be had by abatement of the nuisance or an indictment, or by action at 
law. The granting or refusing of an injunction rests in each c^se on the 
sound discretion of the court, exercised according to the recognized 
principles of equity, and plaintiff must not only show the pollution of 
the stream, but he must further establish facts entitling him to such 
relief under the equitable principles generally applicable to injunctions." 

In the case of MORGANTON v. HUDSON, 207 N. C. 360, the Town of 
Morganton had condemned a watershed right and joined with the owner of 
the fee, a lumber company, in seeking an injunction to restrain the cutting 

id moving of timber trees from a watershed. The Town sought the in- 
junction because the removal of timber from the watershed constituted "a 
dangerous nuisance and potential infection and contamination of the water 
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supply of said Town of Morganton, and such continued entry and trespass 
upon plaintiff's said watershed endangers the lives and health of the citizens 
of the said town." A demurrer was sustained in the plaintiff's appeal, and 
the Supreme Court decided that the plaintiffs were entitled to the injunction 
not only because of the removal of valuable timber trees but because such 
trespass constituted a menace to the health of the inhabitants of the town. 
This case, as we see it, is a direct authority that an injunction may be ob- 
tained in such instances. 

In the case of RHYNE v. MFG. CO., 182 N. C, 489, the plaintiff obtained 
an injunction restraining the defendant company from discharging sewage 
into a dry ditch where it subsequently flowed over the plaintiff's land and 
polluted his spring and branch. It was held that the plaintiff was entitled 
to an injunction, the Court saying that injunctions would be granted in mat- 
ters involving health; and in reviewing cases where injunctions had been 
denied, the Court said: 

"But so far as we have examined, whenever this pi-inciple has been 
apparently applied with us in cases which threatened serious injury to 
health and injunctive relief was denied to claimant, it will be found 
either that there was some defect in the proof offered by plaintiff, or 
such proof was successfully controverted by defendant, or there were 
other conditions present which required the application of some other 
principle than that which the defendant here invokes for his protection." 

The cases are all reviewed from all over the United States in a note ap- 
pended to the case of PENNSYLVANIA RAILROAD COMPANY v. SAGA- 
MORE COAL COMPANY, 39 A. L. R. 882 (Penn.). In this case the Supreme 
Court of Pennsylvania held that polluted water from a mine cannot be 
drained into a natural stream to the injury of a public water supply taken 
from the stream. The court held further that it was a nuisance to pollute 
any stream from which the public gets its supply of water and that there 
was no question as to the statute of limitations or prescriptive right involved 
since there could be no prescriptive right to maintain an obstruction on the 
highway or pollute a stream to the detriment of the public. In considering 
the matter, the Court said: 

"Is a city as helpless to protect the water supply on which it depends 
as Sanderson was held to be? Does a great municipality stand on the 
same ground, when the water supply for its multitudes of people is 
under consideration, as a single property oAvner must stand, under Penn- 
sylvania Coal Co. V. Sanderson? . . . Notwithstanding the name of the 
commonwealth had been put on the record as a plaintiff, at the instance 
of her attorney general, and notwithstanding the conclusive evidence of 
the destruction of the water supply for all domestic purposes, on which 
the borough of Butler had been dependent for many years, the case was 
disposed of on the narrow ground covered by the rule in Sanderson's 
Case.  The error of the learned judge lies in this treatment of the case." 

In the case of CARETTI v. BRORING BUILDING COMPANY, 46 A. L. 
R. 1, the whole question of obtaining an injunction against the pollution of 
a stream and a long and extensive annotation appears at the end of the case, 
begirming on p. 8. This annotation reviews all of the cases in the United 
States on the question of obtaining an injunction against the pollution of a 
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stream by private persons or corporations.   The annotator says on p. 9 as 
follows: 

"The pollution of a stream by a private individual or corporation has . 
been frequently enjoined where a material and irreparable injury will 
result from its further continuance, or the right to unpolluted water has 
been substantially interfered with or threatened, the courts generally 
taking the view that in such cases a nuisance exists, or will exist unless 
an injunction be granted." 

Your attention is called to two more cases on this subject which are as 
follows: MERIWETHER SAND & GRAVEL CO. v. STATE, 26 S. W. (2d) 
57 (Ark.). In this case, it was specifically held that an injury to a stream 
by discharging the washings of a gravel plant rendering the stream unfit 
for use or pleasure of riparian owners and destroying the fish therein would 
be enjoined by a court of equity, the court saying: 

"It is insisted, however, that the appellees have an adequate remedy 
at law by an action for damages. In this contention the appellant errs, 
for the reason that the injury, as shown by the testimony which was ac- 
cepted by the chancellor, is a continuing and progressive one, and to re- 
mit them to their remedy at law would result in unnecessary expense and 
inconvenience to the litigants, and lead to a multiplicity of suits. 'The 
remedy at law, to be adequate and complete, and attain the full end and 
justice of the case, must reach the whole mischief, and secure the whole 
right of the party in a perfect manner, in praesenti and in futuro.' CON- 
WAY, EX PARTE, 4 Ark. 338. See, also, LAWTON v. HERRICK, 83 
Conn. 417, 76 A. 986; PETERSON v. SANTA ROSA, 119 Cal. 387, 51 
p. 557. But the appellant says the injury shown is slight, and the result- 
ing damage to it, by reason of the injunction, would be great. In this 
contention, appellant is concluded by the finding of the court below that 
the waters of Bodcaw creek have been so polluted as to destroy the fish 
therein and to render it unfit for the use or pleasure of the riparian pro- 
prietors. It would serve no useful purpose to detail the testimony of the 
several witnesses relative to this question. As before stated, it was con- 
flicting, and we cannot say the chancellor's finding was against its pre- 
ponderance." 

In the case of COMMONWEALTH v. KENNEDY, 87 A. 605, the court 
held that the pollution of water is the subject of injunctive relief and that 
the Commonwealth cannot be deprived of its right to secure an injunction 
because the same situation constitutes a public nuisance, and a criminal 
prosecution could likewise be maintained. 

I am of the opinion, therefore, that if a proper case is shown by the evi- 
dence that the stream is being polluted, the water rendered unwholesome 
and impure, that the chemical dosages are interfered with and that raw 
water thereby gets into the main pipes without purification and that this 
situation is of such a nature that there is grave danger of water-borne dis- 
eases being propagated or spread, then this, to our way of thinking, con- 
stitutes a nuisance and can be restrained and enjoined and an injunction is 
a proper remedy irrespective of the fact that a criminal prosecution can 
also be maintained. 

We have discussed this question generally, and we do not have in mind 
any particular firms or persons because we know nothing of the facts or of 
the merits of the case. The charter of the Town of Lincolnton which is con- 
tained in Chapter 369 of the Private Laws of 1899 authorizes the town to- 
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provide a sufficient supply of pure water for said town and to provide an 
adequate water system and water works and sewerage system for said town. 
^(See p. 1013) On p. 1033 of this same volume of Private Laws will be found 
in Section 52 all necessary powers of condemnation for establishing a water 
system both within and without the town. 

Section 160-234 of the General Statutes gives the governing body of a 
tovim power to remove, abate, or remedy everything in the city limits or 
within a mile of such limits which is dangerous or prejudicial to the public 
health. We are of the opinion, therefore, that it is the duty of the governing 
body of the municipality or of interested citizens living in the municipality 
of Lincolnton to become party plaintiffs and seek an injunction in this mat- 
ter if they desire to do so. This matter does not involve any particular 
matter on the city's watershed that the State Board of Health is required by 
statute to take notice of nor does it involve a matter that is embraced within 
the regulations of the State Board of Health for the control of residents on 
watersheds nor does it involve a matter under Section 130-113 which deals 
more specifically with typhoid fever and cholera. The State could join with 
the city in seeking an injunction if this was a matter involving sewage 
under Section 130-117 of the General Statutes. We think, however, that 
the State does not have the primary duty of seeking the injunction in this 
case if an application is made and that the Town of Lincolnton and its citi- 
zens should seek their own injunction. 

SANITARY DISTRICTS; ENLARGEMENT OF DISTRICT 

23 May 1946 

You inquire through a representative of your office as to whether or 
not the opinion given by me to Honorable D. Newton Farnell, Attorney 
for the Bessemer Sanitary District, March 21, 1946, construing Section 
130-59 of the General Statutes relating to the enlargement of a special 
tax district, would be applicable to Section 130-56, prescribing the pro- 
cedure for the extension of the boundaries of a sanitary district. 

When I wrote this letter to Mr. Farnell, I had in mind Section 130-59 
but I think that the opinion is as much, if not more, applicable to Section 
130-56 than to 130-59, so that I am of the opinion that the procedure sug- 
gested in my opinion to Mr. Farnell may be followed if he proceeds under 
Section 130-56 rather than Section 130-59. 

PUBLIC HEALTH,- MUNICIPAL CORPORATIONS; AUTHORITY OF CITY OR TOWN 

TO LEVY TAXES FOR THE SUPPORT OF PUBLIC HEALTH EXCLUSIVE 

OF AND ASIDE FROM GENERAI^FUND LEVY 

18 June 1946 

You will recall that you sent us a letter addressed to you from the Di- 
rector of Public Health of the Wayne County Health Department. In the 
first paragraph of this letter, the Director requested you to secure an 
opinion from our office as to whether or not the statutory limit of one 
dollar per hundred, set up as a maximum expenditure for the general fund, 
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includes expenditures for health; the Director would further like to know 
if expenditures for health by cities and counties can be made as expendi- 
tures for education without regard to the limitation imposed on the general 
fund. It is stated that this question has arisen in connection with the ap- 
propriation of funds by the City of Goldsboro for typhus control. 

I have searched our statutes dealing with the subject of public health as 
related to cities and towns, and I cannot find any statute which gives cities 
and towns the right to levy taxes for the specific and special purpose of 
public health matters. It is true that Section 130-31 of the General Statu- 
tes, which is in the chapter on public health, gives a city or town the right 
to employ a municipal physician or a municipal health officer; and in 
addition, to make regulations, pay salaries and fix and impose penalties 
for the protection of public health. Nothing is said, however, as to the levy 
of taxes for this purpose. The section following, 130-32, fixes and describes 
the duties of the municipal physician or health officer. It is also provided 
in Section 130-30 that joint city and county health departments "shall 
have heretofore been created and are existing as joint city and county 
boards of health," shall have the right to receive funds and that the cities 
and counties shall have the right to appropriate annually funds for this 
purpose and to levy special taxes therefor. This, however, does not help us 
on the question of a city's public health activities when standing alone. I 
have also examined the charter of the City of Goldsboro and have gone over 
the private laws of this State covering some thirty years to see if I could 
find a provision in the charter of the City of Goldsboro that would give the 
City a right to levy for public health aside from the general fund. I can- 
not find any such charter provision. If such provision exists which I have 
overlooked, the city attorney will undoubtedly know of its existence. 

When we turn to the chapter on municipal corporations, we find that 
under Section 160-229 a city has many powers in regard to public health, 
including the right to contract with hospitals for the care of the sick and 
afflicted poor of the city within certain limitations therein expressed. Taxes 
can be levied for this specific purpose, but there is no authority in any of 
these statutes for a specific levy for public health generally. It is provided 
in 160-402 of the General Statutes that the governing body of a city or 
town is limited to one dollar ($1.00) on the one hundred dollars ($100.00) 
valuation of property in raising revenue for expenses incident to the proper 
government of the city. 

Frankly, I cannot find any authority that allows the city to levy for this 
purpose at all unless the city includes the expenditure in its budget and 
undertakes to take care of it out of the general fund which is covered by 
the one dollar ($1.00) limitation. Expenditures for public health and the 
power to levy taxes for such a purpose are not on the same basis as educa- 
tion since the requirements for maintaining schools for a certain period of 
time are governed by other provisions of the Constitution. The situation 
in regard to counties is different because the counties have a special statute 
which is Section 130-29 of the General Statutes, and they are thereby 
authorized to levy a special tax for the preservation of public health. No 
such statute, as heretofore pointed out, exists in favor of cities. It is also 
true that cities are authorized to join with other cities and other counties. 
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for the purpose of forming a district health unit as provided in Section 
160-66 of the General Statutes (Cumulative Supplement of 1945); but here 
again, cities are not given any specific power to levy any specific tax for this 
purpose. 

So far as I can see, the taxing power of a city for the specific purpose 
of public health is a matter that has been very much neglected and simply 
does not exist unless the city includes the item in its budget to be paid by 
an appropriation from general funds or unless the city has surplus funds 
or other unincumbered funds which it can devote to this purpose. 



OPJNIONS TO LOCAL GOVERNMENT COMMISSION 

CITY OF HENDERSONVILLE REFUNDING BONDS 

14 March 1945 

I received your letter of March 13, with reference to the City of Hender- 
sonville general refunding bonds and water and sewer refunding bonds, 
dated July 1, 1937, and payable July 1, 1972. I have read the quotation from 
the resolution of the Board of Commissioners providing for the issuance of 
the bonds, contained in your letter. 

I do not see in the quoted portion of the resolution anything which would 
authorize the city to proportionally decrease the amount which it was I'e- 
quired to annually raise by taxation and from the earnings of the water and 
sewer system, when, as now contemplated, there is to be a reduction by a 
refunding operation of a part of the outstanding bonds. In the absence of 
such a provision in the resolution, I doubt if there would be any authority 
for the city to decrease the amounts to be provided as required by the reso- 
lution until there has been placed in the sinking fund a sum sufficient to 
retire all of the outstanding bonds. 



OPINIONS TO STATE BOARD OF ELECTIONS 

ELECTIONS; CREATION OF NEW POLITICAL PARTY; PETITIONERS 

MUST BE QUALIFIED VOTERS 

15 July 1944 

You inquire as to the sufficiency of a petition filed under Section 163-1 
of the North Carolina General Statutes, providing for the creation of a new- 
political party, and as to whether or not the burden is on the person or or- 
ganization presenting the petition to offer evidence satisfactory to the Board 
that the signers are qualified voters. 

Section 163-1 of the North Carolina General Statutes, defining a political 
party and providing for the creation of a new party, provides that "a po- 
litical party within the meaning of the Election Laws of this State shall be 
any group of voters which ; or any group of voters which have filed 
with the State Board of Elections, at least ninety days before the State gen- 
eral election, a petition signed by ten thousand qualified voters, declaring 
their intention of organizing a State political party, the name of which shall 
be stated in the petition, together with the name and address of the State 
Chairman thereof and also declaring their intention of participating in the 
next succeeding election When any new political party has qualified for 
participation in an election as herein required, and has furnished to the 
State Board of Elections the name of such of its nominees as is desired to be 
printed on the official ballots by the first day of September, it shall be the 
duty of the State Board of Elections to cause to be printed on the official 
ballot furnished by it to the counties the names of such nominees." 

It will be noted that the petition shall be signed by ten thousand qualified 
voters. This office has repeatedly expressed the opinion that a qualified voter 
is one who not only possesses all the qualifications of registering, but is, in 
fact, a registered voter. I am, therefore, of the opinion that the petition 
must contain the names of ten thousand registered voters. 

It seems to me that one who desires the benefit of the pertinent statute 
has the duty of going forward and showing that he has complied with the 
conditions of such statute. The section says: "When any new political party 
has qualified for participation in an election as herein required, . . . .". I 
am of the opinion that the duty is upon the sponsors of the proposed new 
political party to establish to the satisfaction of the State Board of Elec- 
tions that the petition filed by it complies with the requirements of the section 
in that it contains the names of ten thousand qualified voters, before it can 
require the names of its candidates to be placed on the official ballots. 

ELECTIONS; RESIDENCE; QAULIFICATIONS FOR VOTING 

27 October 1944 

Receipt is acknowledged of your letter of October 27, in which you refer 
to me for consideration the question asked you on behalf of Mr. L. G. Smith, 
as to his right to register and vote in Wake County. From your letter it 
appears that he moved to Wake County from Edgecombe County about nine 
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months ago to become a resident of this County and has not lived in any one 
precinct as much as four months since he has been in this County, and that 
he will not have lived in the present precinct in which he now lives for as 
much as four months preceding the election. He has applied for registra- 
tion in the precinct in which he now lives and was denied the privilege of 
registering. You ask my opinion as to whether or not Mr. Smith is entitled 
to register and vote in Wake County and, if so, in what precinct. 

Our fundamental law, the Constitution, Article VI, paragraph 2, pro- 
vides, in part, as follows: 

"He shall reside in the State of North Carolina for one year and in 
the precinct, ward or other election district in which he offers to vote 
four months next preceding the election: Provided, that removal from 
one precinct, ward or other election district to another in the same 
county shall not operate to deprive any person of the right to vote in 
the precinct, ward or other election district from which he has re- 
moved until four months after such removal." 

The same language is found in our statute, G. S. 163-25. 
I understand the facts to be from your letter that Mr. Smith has resided 

in Edgecombe County and in Wake County together for a much longer period 
than one year, and that the question arises as to his right to register and 
vote in Wake County only from the fact that he has not resided in any one 
precinct for as much as four months and will not have resided in any one 
precinct for as much as four months prior to the election. 

G. S. 163-25(e) provides that, if a person removes to another state or 
county within this State with the intention of making such state or county 
his permanent residence, he shall be considered to have lost his residence in 
the state or county from which he has removed. 

It is, therefore, clear that under this statute Mr. Smith has lost his right 
to vote in Edgecombe County, having resided in Wake County for about 
nine months with the intention of making this County his permanent home 
and, unless he is permitted to register and vote in some pi-ecinct in Wake 
County, he will be unable to vote anywhere. 

An examination fails to reveal any decision of our Court which has con- 
strued the language of the Constitution with regard to this particular situa- 
tion. The general principle followed in all of our decisions dealing with 
the right of a person to vote is that the Constitution and the statutes are 
liberally construed with a view of permitting all qualified persons to cast 
their ballots, rather than to deprive them of such right. In the case of 
QUINN V. LATTIMORE, 120 N. C. 426, the Court said: 

"In construing these provisions of the Constitution we should keep 
m mind that this is a government of the people, in which the will of the 
people—the majority—legally expressed, must govern and that these 
provisions and all Acts providing for elections should be liberally con- 
strued, that tend to promote a fair election or expression of this popu- 
lar will." 

Under the constitutional and statutory provisions above referred to, a 
person who has resided in this State one year and in the ward or other elec- 
tion district in which he offers to vote four months next preceding the elec- 
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tion, is stated to possess the qualifications of a voter to register, but with 
the proviso as follows: 

"Provided, that the removal from one precinct, ward or other elec- 
tion district to another in the same county shall not operate to deprive 
any person of the right to vote in the precinct, ward or other election 
district from which he has removed until four months after such re- 
moval." 

Unquestionably, if such person had resided in one precinct in the county 
for as much as four months, he would have a right to return and register 
and vote in that precinct, notwithstanding his removal to another precinct 
in which he had not resided as much as four months prior to the election, 
and notwithstanding the fact that the voter had never registered or voted 
in the precinct from which he had moved. It would, therefore, seem that 
the registration of the voter in the precinct, ward or other election district 
from which he has moved is not a prerequisite to his right to register and 
vote later in that precinct or other election district. 

The constitutional provision would be capable of being construed in its 
strictest sense as against the right of the voter to vote in any precinct in the 
county if he had not resided in one precinct for as much as four months, 
although he had resided in such county all of his life. The proviso in the 
Constitution, on the other hand, being liberally construed in favor of the 
right of the voter to vote, could reasonably be said to mean that the voter 
is not to be deprived of his vote if his combined residence in all precincts in 
the county should be four months, and that where a voter has moved from 
one precinct to another in which he has not resided for the required time, 
he could return and register and vote in the precinct from which he moved, 
provided that the residence in such precinct, combined with that in the pre- 
cinct to which he has moved, by the time of the election amounts to four 
months. 

I would, therefore, prefer to accept this interpretation of the Constitution 
unless and until the courts have held otherwise. If it should be later decided 
that the voter was not properly i-egistered in accordance with this view, his 
vote could be eliminated in any contest in which it might be concerned. If, 
however, he was denied the right to vote and the question arose and was de- 
cided after the election, his right would be lost and could not be restored. 

PRIMARY ELECTION; CANDIDATE FOR JUSTICE OF THE SUPREME COURT; 

DESIGNATION OF VACANCY 

18 March 1946 

I have your letter of March 18, in which you enclose the Notice of Can- 
didacy filed by Honorable John J. Ingle, of Winston-Salem, for the position 
of Justice of the Supreme Court. This notice reads in full as follows: 

"NOTICE OF CANDIDACY IN PRIMARY ELECTION OF 1946 

"STATE BOARD OF ELECTIONS, 
RALEIGH, NORTH CAROLINA 

"I hereby file my notice as a candidate for the nomination as Justice 
of Supreme Court in the Primary Election to be held on May 25, 1946. 
I affiliate with the Republican party, and I hereby pledge myself to 
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abide by the results of said Primary, and to support in the next Gen- 
eral Election all candidates nominated by the Republican party. 
"Date: 3/15/46 John J. Ingle 

Candidate sign here 
Winston-Salem, N. C. 

Address of candidate 

FILING TIME EXPIRES MARCH 16, 1946 AT 6 O'CLOCK, P. M. 

"FILING FEES REQUIRED OF CANDIDATES IN PRIMARY 

"For United  States  Senator  $100.00 
For Representative to Congress  ■.  100.00 
For Governor   105.00 
For Lieutenant-Governor          7.00 
For Secretary of State      66.00 
For State Auditor       66.00 
For State Treasurer      66.00. 
For Attorney General  \     75.00 
For Superintendent Public Instruction      66.00 
For Commissioner of  Agriculture       66.00 
For Commissioner of Insurance     60.00 
For Commissioner of Labor      66.00 
For Justice of Supreme Court         75.00 
For Judge of Superior Court 65.00 
For Solicitor     50.00 

"NOTICE  TO  CANDIDATES 

"All candidates for these offices must have their Notices of Can- 
didacy, together with the proper filing fee, in the possession of the State 
Board of Elections by 6 o'clock P. M. on Saturday, March 16th, 1946, 
to be accepted. This does not mean in the mails at that time and all 
Notices arriving in the mails after the time expires cannot be accepted. 
Please do not send currency with this Notice but pay by check or money 
order." 

I note fx'om your letter that at one minute to 6:00 o'clock, P. M., on March 
16, 1946, you received this Notice in the mail from Mr. Ingle and at the- 
same time his filing fee of $75.00. 

You state that since Mr. Ingle failed to designate in his Notice to which 
of said vacancies on the Supreme Court he is seeking to be nominated, as is 
required by Section 163-147 of the General Statutes, you are requesting^ 
my opinion as to whether or not you are permitted, after the expiration of 
the filing time, to contact him to ascertain which vacancy on the Supreme 
Court he is filing for. You advise that one Republican candidate, in addi- 
tion to Mr. Ingle, filed his Notice of Candidacy for Justice of the Supreme 
Court several days prior to the expiration of the filing date and that you 
called him to ascertain which vacancy he was filing for and he authorized 
you to designate on his notice that he was filing against Honorable J. Wal- 
lace Winborne, whose term of office expires this year. 

The two vacancies on the Supreme Coui't will be caused by the expira- 
tion of the terms of office of Justice J. Wallace Winborne and Justice M. V., 
Barnhill. 

G. S. 163-147 provides as follows: 

"In any primary when there are two or more vacancies for chief jus- 
tice and associate justices of the Supreme Court of North Carolina to. 
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be filled by nominations all candidates shall file with the state board 
of elections at the time of filing notice of candidacy a notice designat- 
ing to which of said vacancies the respective candidate is asking the 
nomination. All votes cast for any candidate shall be effective only for 
the vacancy for which he has given notice of candidacy, as provided 
herein." 

As you will observe, the statute requires that at the time of filing notice 
of candidacy, the candidate is required to file designating to which of said 
vacancies the respective candidate is asking the nomination. The statute 
further provides that all votes cast for any candidate shall be effective only 
for the vacancy for which he has given notice of candidacy as provided 
herein. 

The terms of the statute are clear and mandatory and I regret to say 
that I know of no way for the candidate to later supply the notice which the 
statute requires shall be given at the time of filing his Notice of Candidacy. 
No latitude whatever is allowed to the State Board of Elections in permit- 
ting a candidate at a later date to comply with this mandatory provision of 
the law.    I regret that I am unable to reach any other conclusion. 



OPINIONS TO STATE BOARD OF CHARITIES 
AND PUBLIC WELFARE 

7 August 1944 

ADOPTION;  CONSTRUCTION OF G. S. 110-50; BRINGING OR SENDING 

CHILDREN INTO THE STATE TO BE ADOPTED 

I have your letter of August 3, 1944, in which you ask for my construc- 
tion of Section 1 of Chapter 226 of the Public Laws of 1931. You inquire 
more specifically as to the meaning of the phrase "for the purpose of plac- 
ing him out or procuring his adoption," used in the first sentence of the sec- 
tion referred to above. This section now appears as G. S. 110-50, the first 
sentence of which reads as follows: 

"No person, agency, association, institution or corporation shall 
bring or send into the state any child for the purpose of placing him 
out or procuring his adoption without first obtaining the consent of 
the State Board of Charities and Public Welfare." 

It is my opinion that this sentence was intended to prohibit a child from, 
being sent or brought into this State for the purpose of making his home 
here without complying with the statute. It covers, in my opinion, every 
case in which a child is brought or sent into this State to remain here with 
relatives or strangers except where the child is merely visiting in this State 
and is not to make his home here. 

7  September  1944 

OLD AGE ASSISTANCE; RECIPROCAL AGREEMENT WITH VIRGINIA 

Receipt is acknowledged of your letter of August 1, in which you call 
my attention to subsection (h), Section 13, Chapter 288 of the Public Laws 
of 1937, as amended, authorizing the State Board of Charities and Public 
Welfare to enter into reciprocal agreements with other states relative to 
providing assistance and services to residents, nonresidents or transients 
and cooperate with other agencies of the State and Federal Governments 
in providing such assistance and services. This law is now found as G. S. 
108-28(g). 

You have furnished me with a copy of the Virginia statute, which is 
quoted in a letter to you under date of June 23, 1944, from James W. Phil- 
lips, Director, County and City Organization of the Department of Public 
Welfare, which is as follows: 

"1904 (69). Transfer of dependents. The Commissioner of Public 
Welfare, subject to the approval of the State Board of Public Welfare 
and of the Attorney General, is hereby authorized to enter into recip- 
rocal agreements with corresponding state agencies of other states re- 
garding the interstate transportation of poor and indigent persons, and 
to arrange with the proper officials in this state for the acceptance, 
transfer and support of persons receiving public aid in other states in 
accordance with the terms of such reciprocal agreements; provided, that 
this state shall not nor shall any county or other political subdivision. 
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of this state be committed to the support of persons who are not in the 
opinion of said commissioner entitled to public support by the laws of 
this state. 

"This section shall be so interpreted and construed as to effectuate 
its general purpose and to make uniform the laws of those states which 
enact it. 

"This section may be cited as the Uniform Transfer of Dependents 
Act. (1940, p. 164)." 

"1904 (10). Eligibility for assistance. 
"(b) Has resided in this state for at least five years within the nine 

years immediately preceding the date of application for such assistance, 
and continuously for one year immediately preceding such application, 
provided however that this residence requirement may be waived either 
in part or entirely with respect to persons coming from such states as 
will enter into reciprocal agreements pursuant to chapter one hundred 
fourteen, acts of General Assembly of one thousand nine hundred forty 
(1906  (69) ).  (1944, c. 346) 

"1944 amendment added the proviso." 

You inquire as to whether or not, in my opinion, your Board is authorized 
to enter into a reciprocal agreement with the State of Virginia which would 
provide that a county could continue old age assistance payments for one 
year after the recipient moves into the State of Virginia, provided the re- 
cipient remains eligible under our statutory requirements.    . 

G. S. 108-28, of which subsection (g) is a part, provides in subsection 
(b) that the State Board shall "make such rules and regulations and take 
such action as may be necessary or desirable for carrying out the pro- 
visions of this article. All rules and regulations made by the State Board 
shall be binding on the counties and shall be complied with by the respec- 
tive boards of county commissioners and the county boards of welfare." 

Under the authority of our statute above quoted and referred to, I am of 
the opinion that a reciprocal agreement may be legally entered into by your 
Board with the proper officials in Virginia under authority of the Virginia 
statutes referred to, providing that each state would continue old age as- 
sistance payments for one year after a recipient moves from a county in 
this State to a county in Virginia, provided the recipient remains eligible 
to receive old age benefits for that period and, in my opinion, your Board 
may adopt rules and regulations which would require the county in this 
State from which such recipient moves to continue the payments to the 
recipient in compliance with this arrangement. 

16 September 1944 

CHILD WELFARE;  CHILD-CARING CENTER;   ESTABLISHMENT; 

OPERATION BY COUNTY 

Receipt is acknowledged of your letter of September 8 in which you raise 
the question as to the authority of a county, through its board of county 
commissioners, to operate a child-caring center. 

The General Assembly has power to create counties and to regulate their 
affairs unless restricted by constitutional provision and counties, being 
political subdivisions and instrumentalities of the State, perform certain 
governmental functions within their territorial limits. FREEMAN v. 
BOARD OF COMMISSIONERS OF MADISON COUNTY, 217 N, C. 209. 
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The General Assembly alone may increase, modify, or abrogate the powers 
of counties. MOORE v. BOARD OF EDUCATION OF IREDELL COUN- 
TY. 212 N. C. 499; WILLIAMSON v. CITY OF HIGH POINT. 213 N. 
C. 96. A county is a body politic and corporate whose powers are exercised 
by the board of commissioners but the board's exercise of its powers is 
confined to those powers which are granted by the General Assembly. 

I assume that the child-caring center about which you inquire would ac- 
commodate children between certain ages, regardless of the financial status 
of their parents or guardians. If this is true, I am unable to see how the 
county, through its board of commissioners, would be authorized to es- 
tablish and operate such an agency or center. It is true that counties are 
authorized by statute to make certain provisions for the care of its poor 
and unfortunate and if the proposed center confined its activities to the 
class of children who would come within the statutory provisions authoriz- 
ing the jcare of the poor and unfortunate there might be some basis for say- 
ing that the county has authority to establish and operate a center of this 
kind. 

Of course, it is possible that I have overlooked some statute which would 
grant this authority and, if so, I would be more than glad to change my 
opinion, as I am convinced that the project the Board of County Commis- 
sioners of Onslow County has in mind is a progressive and worthy under- 
taking. In addition to this, there might possibly be some public-local statute 
applicable to Onslow County which would tend to authorize the establish- 
ment and operation of this pi-oject. If the county authorities are in position 
to offer you any further proof as to statutory authorization I will be glad 
to consider the matter further. 

CHILD WELFARE; CRIMINAL LAW; SEPARATION OF CHILD UNDER 6 MONTHS 

OLD FROM MOTHER 

12 October 1944 

You state in your letter that a woman in the Marine Corps Reserve, who 
is a resident of another State, gave birth to an illegitimate child. The 
mother has resided in the barracks on the Government Reservation prior 
to and following confinement. The child was bom in a Government hospital 
on the Reservation. Plans are now being made to retain the mother in the 
Marine Corps service, but the child is to be separated from the mother, and 
the actual separation will take place on the Reservation. The mother has 
been advised to contact agencies in her home State for the purpose of plan 
and care of child, but the question of a temporary boarding placement of the 
child pending the completion of plans in the home State may involve a place- 
ment off the Government Reservation. 

Your first question is whether the provisions of G. S. 14-320 (C. S. 4445) 
will be involved in connection with the placement of the child. 

G. S. 14-320 makes it unlawful for any person to separate or aid in sep- 
arating any child under six months from its mother for the purpose of 
placing such child in a foster home or institution or with the intent to re- 
move it from the State for such purpose until the procedure outlined in this 
section has been followed.   The section provides that the action must be taken 
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in the county in which the mother resides or the county in which the child 
was bom. I assume that title to the property constituting the Government 
Reservation referred to in your letter has heretofore vested in the United 
States Government in fee simple and that the State of North Carolina has 
ceded its jurisdiction to the Government. If this is true, it is my opinion 
that the provisions of G. S. 14-320 would not apply to any action taken on 
the Government Reservation, and that the same rules would apply where the 

■child is removed from the Government Reservation to a point outside such 
Reservation and in the State of North Carolina as would apply to a child 
who was brought from outside the State of North Carolina into the State. 
The State of North Carolina would have no more jurisdiction of an action 
taken on a Government Reservation than it would have of an action taken 
in another State. 

What I have said above would also seem to answer the second question 
raised in your letter. 

ADOPTION LAWS; FILING COPIES WITH STATE BOARD OF CHARITIES AND 

PUBLIC WELFARE 

4 November 1944 

Receipt is acknowledged of your letter in which you inquire as to whether 
a certified copy, instead of the duplicate of a form in an adoption proceeding, 
may be filed with the State Board of Charities and Public Welfare, under the 
law as now written. 

G. S. 48-1 provides, in part, that the petition for adoption shall be filed 
in duplicate on standard form to be supplied by the State Board of Charities 
and Public Welfare, one form to be held in the files of the Superior Court 
and the other to be sent to the State Board of Charities and Public Welfare. 

The word "duplicate" has been defined as that which exactly resembles or 
corresponds to something else; another, correspondent to the first, hence, a 
copy, transcript, counterpart. 

In 28 C. J. S., p. 590, it is said that the meaning of the word duplicate, 
in legal phraseology, is the same as that in its use among businessmen and 
ordinarily embodies primarily the idea of exact identity and being the same 
as an original having all the legal effect and validity of an original. It is 
further said that specifically in law it is an original instrument repeated, 
a document the same as another in essential particulars, differing from a 
copy in being valid as an original. The term has been held equivalent 
to and also distinguished from a certified copy. 

In STATE v. ALLEN, 35 S. E. 204, 207, it is defined as being the dupli- 
cate of anything, an original repeated, a counterpart, a document which is 
essentially the same as some other instrument. In NICKLE v. LEWIS, 272 
N. W. 525, 526, it is defined as being a copy of the original. IN CABLE CO. 
V. RATHGEBER, 113 N. W. 88, 90, it is defined as an original instrument 
repeated, the exact repetition of an instniment having all the validity of an 
original. In WRIGHT v. MICH. CENT. R. CO., 130 Fed. 843, 846, it is said 
that a duplicate is sometimes defined to be a copy of a thing but though 
generally a copy, a duplicate differs from a mere copy in having all the 
validity of an original. 
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From an inspection of the section of the General Statutes above referred 
to, it is my opinion that the General Assembly intended to require that two 
standard form petitions should be signed by the petitioners and filed with 
the Clerk of the Superior Court at the time the adoption proceeding is insti- 
tuted, and that one be retained by the Clerk of the Superior Court and the 
other forwarded to the State Board of Charities and Public Welfare. How- 
ever, it is my opinion that the court would not be inclined to upset an adop- 
tion proceeding solely on the ground that a certified copy of the original 
petition was forwarded to the State Board of Charities and Public Welfare 
instead of the duplicate original. 

G. S. 48-5 provides that upon making the interlocutory order, the v^rritten 
report of the investigation made by the Superintendent of Public Welfare 
or representative of the child placing agency shall be forwarded by the Clerk 
of the Superior Court to the State Board of Charities and Public Welfare. 
In this instance, the statute requires that the original be forwarded to the 
State Board. G. S. 48-9 provides that on issuing an order granting letters of 
adoption, the Clerk of the Superior Court of the county in which the order is 
issued shall send a copy of such order to the State Board of Charities and 
Public Welfare and likewise a copy of the revocation of the order to said 
Board to be held as a permanent record. This section specifically authorizes 
the use of a copy. 

10 November 1944 

INSANE PERSONS AND INCOMPETENTS;  EUGENICS  BOARD; 

ENFORCEMENT OF ORDERS 

I have your letter of November 9, 1944, in which you inquire as to the 
proper method of enforcing orders of the Eugenics Board. 

Section 35-37 of the General Statutes reads as follows: 

"It shall be the duty of the board of commissioners of any county of 
North Carolina, at the public cost and expense, to have one of the opera- 
tions described in Sec. 35-36, performed upon any mental diseased, 
feeble-minded or epileptic resident of the county, not an inmate of any 
public institution, upon the request and petition of the superintendent 
of public welfare or other similar public official performing in whole or 
m part the functions of such superin endent, or of the next of kin, or 
the legal guardian of such mentally defective person: Provided, how- 
ever, that no operation described in this section shall be lawful unless 
and until the provisions of this article shall be first complied with." 

This section seems to be the only section of the statutes which deals with 
the enforcement of orders of the Eugenics Board. It seems that the only 
method a board of county commissioners could use to enforce an order of 
the Eugenics Board would be through the courts of the State. 

I think there is a great need for some statutory method of enforcing the 
orders of the Eugenics Board. It may be wise for you to give this some 
consideration and I will be glad to discuss it with you at some future date. 
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14 November 1944 

ADOPTION LAW; CHILDREN BORN IN WEDLOCK; PRESUMPTION OF 

LEGITIMACY; SURRENDER TO CHILD PLACING AGENCY 

Receipt is acknowledged of your letter of November 7 in which you state 
that during the past year you have been confronted with situations in- 
volving children born in wedlock to mothers whose husbands have been in 
military service overseas for a period of twelve or more months prior to 
the birth of such children. You desire to know whether, in my opinion, the 
mother alone would be authorized to sign the surrender or whether it is 
necessary that the legal husband of the mother sign such document. 

G. S. 48-4 provides that the parents, or surviving parent, or guardian, 
of the person or persons having charge of such child, or with whom it may 
reside, must be a party or parties of record to an adoption proceeding. This 
section contains a proviso to the effect that when the parent, parents, or 
guardian of the person of the child, has signed a release of all rights to 
the child, the person, agency, or institution to which said rights were re- 
leased shall be made a party to this proceeding and it shall not be neces- 
sary to make the parent, parents, or guardians parties. 

G. S. 48-5 provides that upon the examination of the written report of 
the Superintendent of Public Welfare or of a duly authorized representa- 
tive of said agency described hereinbefore, and with the consent of the 
parent or parents, if living, . . . the court, if it be satisfied that the peti- 
tioner is a proper and suitable person and that the child is a proper subject 
for adoption and that the adoption is for the best interests of the child, may 
tentatively approve the adoption and issue an order giving the care and 
custody of the child to the petitioner. This section contains a proviso to the 
effect that when the parent, parents, or guardian of the person of the child 
has, in writing, surrendered the child to a duly licensed child placing agency 
or the Superintendent of Public Welfare of the county, and has, in writ- 
ing, consented to the adoption of the child by any person or persons to be 
designated by said agency or officer, this shall be deemed a sufficient consent 
for the purposes of this chapter and no further consent of the parent, par- 
ents, or guardian to a subsequent specific adoption shall be necessary. 

The Supreme Court of North Carolina, in the case of IN RE HOLDER, 
218 N. C. 136 (1940), said that under the statute in existence at the time 
the adoption in that particular case was attempted to be made, required 
that the consent must appear within the proceeding itself and must have 
reference to the particular proceeding which will culminate in adoption. 
The court further said, in discussing the question: 

"The court has been careful to preserve the principle of certainty 
in adoption proceedings since the laws of inheritance and distribution 
of property are directly involved. The social importance of preserving 
the integrity of this system is as great as that involved in the benevo- 
lent reconstruction of family relations. 

"The proceeding is in derogation of the common law and must be 
strictly construed. GRIMES v. GRIMES, 207 N.C., 778, 178 S. E. 573." 
In the case of WARD v. HOWARD, 217 N. C. 201, 208, the court said: 

"We think it unquestionable that the jurisdiction given to clerks of 
the superior court in the matter of adoption is, by the statute itself 
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creating it, made to depend upon the consent of the parent, if living. 
TRUELOVE V. PARKER, SUPRA. Indeed, regardless of the question 
of jurisdiction as settled by the wording of the statute itself, it may be 
doubted whether the State can, through any sort of law, exercise the 
Spartan privilege of taking a child from the home and custody of a 
parent and engrafting it into another family without notice to the 
parent, or proof of the existence of a condition—as of complete aban- 
donment on the part of the parent—that would render such notice un- 
necessary. Constitution, Article I, section 17." 

In the case of TRUELOVE v. PARKER, 191 N. C. 430, the court held 
that to give a decree of adoption any force or effect, jurisdiction must have 
been acquired by the court, first, over the person asking to adopt the child, 
second, over the child and, third, over the parents of the child. 

In considering the question you raise, not only are we confronted with 
the problem as to whether the Supreme Court of North Carolina would up- 
hold the provisions of the adoption statutes authorizing the release by par- 
ents to a child placing agency or the Superintendent of Public Welfare, but 
also whether a release signed by the mother alone would be sufficient to 
give the court jurisdiction. Under the old English or common law rule, 
a child born of a married woman was presumed legitimate unless the hus- 
band was shown to be impotent or not within the four seas, that is, he was 
conclusively presumed to be legitimate so long as thei-e remained a possi- 
bility that the husband was the father. STATE v. PETTAWAY, 10 N. C, 
623; WOODWARD v. BLUE, 107 N. C. 407. 

This rather harsh rule has been tempered by the application of a degree 
of common sense, so that now access or non-access of the husband is a fact 
to be established by proper proof. The question of legitimacy or illegiti- 
macy of a child of a married woman under the prevailing rule rests upon 
proof as to the non-access of the husband and the evidence in respect thereto 
must be left to the jury for determination. RAY v. RAY, 219 N. C. 217. 

Courts seem to consistently hold that access between man and wife is 
always presumed until otherwise plainly proved, and that nothing is allow- 
ed to impune the legitimacy of a child short of proof by facts showing it to 
be impossible that the husband could have been its father. In order to rebut 
the presumption, it is necessary that competent and relevant evidence be 
introduced to satisfy the jury that sexual intercourse did not take place 
at any time when, by the laws of nature, the husband could have been the 
father of the child. EWELL v. EWELL, 163 N. C. 233. 

In the cases which form the basis for your question, the children wree 
born in wedlock and the presumption that they are legitimate remains until 
an adjudication is made in a court of competent jurisdiction that they are, 
in fact, illegitimate, due to the fact that the husbands of the mothers could 
not have been their fathers. The mothers, in undertaking to sign the sur- 
render affidavit without the joinder of the husbands, are undertaking by 
that act to declare their children illegitimate. I do not believe the courts 
would uphold such procedure. It is entirely possible that the husbands of 
the mothers involved would not desire to repudiate their presumptive par- 
enthood and it certainly appears to me that they could not be eliminated 
from the picture without notice and without being consulted in any manner. 

It is my opinion that where a child is born in wedlock and no adjudication 
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has been made by a court of competent jurisdiction that the husband of 
the mother is not the father of the child, the husband should join in the 
execution of the surrender affidavit or should be made a party to the adopt- 
ion proceedings. 

22 November 1944 

CHILD-CARING INSTITUTIONS; CORPORATIONS; ORGANIZATION APPROVAL BY 

STATE BOARD OF CHARITIES AND PUBLIC WELFARE 

As requested in your letter of November 21, consideration has been given 
the provisions of G. S. 110-49, with particular reference to the granting of 
charters of incorporation formed for the purpose of caring for and plac- 
ing dependent, neglected, abandoned, destitute, orphaned or delinquent 
children or children separated temporarily from their parents. 

The statute, G. S. 110-49, provides, in part, as follows: 

"No individual, agency, voluntary association, or corportion seeking 
to establish and carry on any kind of business or organization in this 
state for the purpose of caring for and placing dependent, neglected, 
abandoned, destitute, orphaned or delinquent children, or children 
separated temporarily from their parents, shall be permitted to organize 
and carry on such work without first having secured a written pey^iit 
from the State Board of Charities and Public Welfare. The said board 
shall issue such permit recommending such business or organization 
only af ;er it has made due investigation of the purpose, character, na- 
ture, methods and assets of the proposed business or organization." 

The language of this section, and particularly the words I have under- 
scored, in my opinion, mean that no corporation should be formed under 
the laws of this State for the purposes set forth in this section until its 
organization has been approved in writing by the State Board of Charities 
and Public Welfare. I therefore think that it is desirable and necessary 
for the Secretary of State to refer to the State Board of Charities and 
Public Welfare any certificates of incorporation filed in his office for the 
purpose of organizing a corporation to carry on the work provided for in 
this section, and that the charter should not be granted until the same is 
approved in wi'iting by this Board. 

4 December 1944 

ADOPTION PROCEEDINGS; CHANGE OF ENTRIES ON ADOPTION FORMS AFTER 

ISSUANCE OF FINAL ORDER 

In your letter of December 1, 1944, you state that the final order of 
adoption was issued in a proceeding and it was discovered by the agency 
placing the child that the date of birth as entered in the adoption forms 
was inaccurate. You further state that the adoptive parents request that 
the date of birth as entered on the adoption forms be changed to agree with 
the date of birth as entered on the birth certificate. You inquire as to how 
such change can be legally effected since the final order of adoption has 
been issued. 
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I have examined the statutory law on the subject of adoption and do not 
find any particular statute that deals with this question. It is true that 
G. S. Section 48-5 states in part as follows: 

"No party to a completed and final adoption proceeding nor anyone 
claiming under such a party may later question the validity of the 
adoption proceeding, by reason of any defect or irregularity therein, 
jurisdictional or otherwise, but shall be fully bound thereby, save for 
such appeal as may be allowed by law. Further, no adoption may be 
questioned by reason of any procedural or other defect by anyone not 
injured by such defect." 

The effect of this clause is to sustain the validity of an adoption pro- 
ceeding in spite of all irregularities and to finally cut off any objections 
of any party to a completed and final adoption. This concerns the validity 
of an adoption and in my opinion does not prohibit a party from seeking 
to correct clerical errors, mistakes or other omissions of a collateral nature 
which do not affect the substantive validity of the proceeding. 

I further find in G. S. Section 48-5 the following: 

"Such order granting letters of adoption shall have the force and 
effect of, and shall be entitled to, all the presumptions attached to a 
judgment rendered by a court of general jurisdiction in a common law 
action." 

I am of the opinion, therefore, that a final order of adoption is by this 
provision made equivalent to and is placed on the same basis as any 
final order or judgment rendered by a court of general jurisdiction. The 
same general rules of law in correcting errors and defects in judgments 
would apply to final orders of adoption. 

In Mcintosh on NORTH CAROLINA PRACTICE AND PROCEDURE, 
we find the following: 

"A final judgment ends the proceeding as to the matter adjudicated 
and is presumed to be correct, but where there are clerical errors, or the 
judgment entered does not express correctly the action of the court, 
it may be corrected to make the record speak the truth In this 
State it is left to the court to determine by any satisfactory evidence 
that a mistake was made, and the action of the court is not subject to 
review This is related to the general power of the court to make 
amendments before and after judgment. It is intended to correct an 
error in expression, and not an error in decision The correction 
of such errors is not limited to the term of court, nor within the year, 
but it may be done at any time, upon motion, or the court may on its 
own motion make the corrections when such defects appear." 

I am of the opinion, therefore, that your proper method of making this 
correction as to the age of the child in question would be to file a motion 
before the court having jurisdiction of this proceeding, setting forth the 
facts and requesting that the final order heretofore entered be amended 
to show the proper age of the child. All interested parties should have notice 
of this motion, which should be either served on them or they could accept 
service. The court can then enter an order amending or correcting the final 
order of adoption in this respect, and upon sending to your office a certi- 
fied copy of this order making the amendment, you would then be author- 
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ized to make all necessary changes as to the date of birth on your adoption 
forms or the adoption forms held by any other person or persons. 

ADOPTION LAWS; SEPARATION OF CHILD UNDER 6 MONTHS OLD FROM MOTHER; 

FORM OF PETITION; ATTORNEY MAKING APPLICATION FOR MOTHER 

5 December 1944 

I return copy of petition heretofore submitted by you to this office. You 
inquire if this petition is a substantial compliance with G. S. Section 14-320, 
which relates to separating a child under six months of age from its mother; 
and whether or not an attorney at law can make the application on behalf 
of the mother. 

I am of the opinion that this petition is a sufficient compliance with G. S. 
Section 14-320, and that it amounts to an application on the part of the 
mother for authority to separate herself from her child for the purpose of 
placing the child in a foster home. I am also of the opinion that a duly 
qualified attorney at law has a right to file this application in behalf of the 
mother. 

A careful reading of G. S. Section 14-320 shows that before a separation 
of this type can take place, the mother must have the consent of the Clerk 
of the Court and the County Health Officer of the county in which the mother 
resides, or of the county in which the child was born. You will note that 
the statute does not require in express terms that the application of the 
mother must even be in writing. It does require that the consent of the 
Clerk of the Court and the County Health Officer must be in writing, and 
that the Superintendent of Public Welfare shall make a proper investigation, 
and as the result of the investigation shall make a written report to the 
Clerk of the Court and the County Health Officer. The proceedings of these 
public officials must be in writing, but there is no specific requirement that 
any action taken by the mother shall be reduced to writing. 

While the copy of the petition furnished this office is contradictory in 
some respects, nevertheless it amounts to a sufficient application, since a 
consideration of the whole petition shows that substantial facts are set 
forth, an investigation by the Superintendent of Public Welfare is requested, 
and the written consent of the Clerk of the Court and the County Health 
Officer is sought in the closing paragraph of the petition. You will note 
also that this petition purports to have been sworn to by the mother of the 
child and signed by her, which you will observe in the verification of the 
oath. 

I have before me the separation forms Nos. 1, 2 and 3 as developed and 
issued by your office, which are excellent forms and it would be better for 
all applicants to use these forms if possible. This statute, however, does 
not require the use of any specific form, and in this respect it differs from 
G. S. Section 48-1, which requires that in matters of adoption the petition 
for adoption shall be filed in duplicate on a standard form to be supplied 
by the State Board of Charities and Public Welfare. 

I would further like to state that G. S. Section 14-320 is a penal statute, 
making it a criminal offense for any person to separate or aid in separating 
any child under six months old from its mother under the conditions expressed 
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in the statute. I am of the opinion, however, that it is proper for the em- 
ployees or officials of the State Board of Charities to make any investiga- 
tion or to obtain any report or information from another State as to the 
situation of the mother, her parents, the situation of the child, or any other 
pertinent information. It seems to me that you would have this authority 
under the broad general statutes giving authority and defining the duties of 
the State Board of Charities and Public Welfare, and that you would also 
have this authority under G. S. 110-50. At any rate, it seems to me that any 
report or any information that you obtain about the mother and child from 
the State of Pennsylvania could not be construed in any way or manner as a 
violation on the part of you or your employees of G. S. Section 14-320, and 
that such action could not be construed as aiding in the separation of any 
child under the conditions therein described. 

I hope that this answers your questions as to the form of this petition and 
other matters that were raised in conference with Miss Mitchell. 

ADOPTION LAW; CHILDREN BORN IN WEDLOCK; PRESUMPTION OF LEGITIMACY; 

RIGHT TO HAVE CHILD DECLARED ILLEGITIMATE 

20 December 1944 

In your letter of December 16, 1944, you refer to a letter written by 
this office dated November 14, 1944, in which this office said, in substance, 
that a child born in wedlock was presumed to be legitimate, and that before 
a valid surrender affidavit could be executed, the husband of the mother 
would have to join in the execution of such surrender document. 

You now inquire whether a case to establish non-access between man 
and wife as discussed in this ruling of November 14 would be heard before 
the Judge and jury in a Superior Court or before the Judge of a Domestic 
Relations Court. 

Frankly, I do not know of any proceeding in the law that is available 
for the purpose of establishing the mere question of non-access between 
a husband and wife. The result of establishing non-access would be to 
declare a child illegitimate and as you know, the law favors legitimacy. 
For this reason, the presumption that a child born in wedlock is legiti- 
mate was established by judicial interpretation. We also have a statute 
in this State to the eflfect that children born as the result of a bigamous 
marriage or from marriages that are annulled are declared to be legiti- 
mate. We also have a law which says that no judgment or decree in a di- 
vorce proceeding shall have the effect of making children born of the mar- 
riage illegitimate. I do not think that just anyone or any party can come 
into a court and institute a proceeding for the purpose of having a child 
declared illegitimate. It was held in the case of STATE v. RAY, 195 N. C. 
628, that a husband indicted for nonsupport of a child could plead in de- 
fense that he was not the father of the child and could thereby raise the 
question of legitimacy. It is also true that persons claiming under a re- 
puted father in regard to property rights may raise the question of the 
legitimacy of the child. I know of no case, and have been unable to find one 
anywhere, which would support the theory that a child can be declared 
illegitimate in an adoption proceeding or any other proceeding for the mere 
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purpose of dispensing with the consent of the husband of the mother, and 
also dispensing with notice to him of such a proceeding. 

In C. J. at page 953, Section 27, we find the following: 

"One born in marriage will not be allowed to repudiate his own legi- 
timacy. The right to repudiate or to contest his legitimacy generally 
belongs to the father alone, and can be exercised by him or his heirs 
only within a fixed time, and only in a direct suit brought for that pur- 
pose. If this right is expressly or tacitly renounced by the father, it is 
extinguished and can never be exercised by anyone. The mother has no 
right to disavow a child because maternity is never uncertain; she can 
only contest the identity of the child." 

It is true that in the letter of November 14 the language, "no adjudi- 
cation had been made by a court of competent jurisdiction that the husband 
of the mother is not the father of the child, . . . ." was used and this might 
cause you to think that a proceeding could be brought in court in which 
non-access could be shown for the express purpose of having a child de- 
clared to be illegitimate and thus dispense with the consent of and notice 
to the presumptive father. This language, however, refers to proceedings 
brought in court involving the descent of property or other proceedings 
where the determination of the legitimacy or illegitimacy is directly in 
issue for the purpose of establishing the status of the parties so the property 
rights or rights of support and maintenance may be determined. In such 
a case the reputed or presumptive father is always a party and before the 
court, and hence, a judgment or decree establishing illegitimacy in such a 
proceeding is binding on all parties and could be used in an adoption pro- 
ceeding to dispense with any possible right of consent or notice on the part 
of the husband of the mother. It was not intended in that letter to convey 
to your office the impression that you could bring a proceeding of this 
nature as an aid to an adoption proceeding or that you could raise the ques- 
tion of legitimacy even in an adoption proceeding itself. 

It may be that the progress of the law is not in accord with modem social 
concepts on this question, and it is my opinion that if you desire a remedy 
whereby such a status can be .specifically declared, then you must look to 
the legislative forum because the present status of the law definitely seeks 
to uphold legitimacy and seeks to prevent the stigma of illegitimacy in 
relation to any child. It is, therefore, my opinion that no such proceeding 
can be maintained for the mere purpose of having a child declared illegiti- 
mate and thus facilitate an adoption proceeding. If such a proceeding was 
attempted, it would not be binding on the presumptive father, and the valid- 
ity of an adoption proceeding based thereon would be extremely doubtful. 

ADOPTION LAWS ; CONSENT TO ADOPTION BY SUPT. OP PUBLIC WELFARE, WHERE 

CHILD COMMITTED TO CUSTODY BY ORDER OF SUPERIOR COURT 

20 December 1944 

In your letter of December 16, 1944, you state that you have received an 
adoption proceeding for registration in which the consent to the adoption 
has been signed by the Superintendent of Public Welfare acting on the au- 
thority of an order from a Judge presiding in the Superior Court.  You fur- 
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ther state that the report on the proposed adoption shows that the mother 
of the child is twenty years of age, unmarried, and an inmate of the Farm 
Colony for Women, You attach to your letter a copy of the order of the 
Superior Court and you inquire whether or not the Superintendent of Public 
Welfare has sufficient authority pursuant to the adoption law, and under 
the circumstances of this case, to consent to the adoption. 

I do not think it is necessary to discuss the jurisdiction of a Judge of the 
Superior Court or the validity of this order, for the reason that the question 
of the proper party to consent to an adoption proceeding is fixed by G. S. 
Section 48-5. Under this section the primary right or duty of consent which 
is necessary to the validity of such proceedings is fixed in the following 
parties, with priority in the order named: 

(1) Parent or parents, if living; 
(2) Guardian, if any; 
(3) Person with whom such child resides or who may have charge of 

such child; 
(4) A duly licensed child-placing agency, if the parent, parents or guar- 

dian of the person of the child has in writing surrendered the child 
to such agency; 

(5) The Superintendent of Public Welfare of the county if the child 
has been surrendered to such Superintendent of Public Welfare 
and the parent, parents or guardian have given consent in writing 

to the adoption of the child. 

I cannot find in the statutes dealing with the Juvenile Courts or Superior 
Courts any authorization which would give such Courts the right to confer 
on the Superintendent of Public Welfare of the county the right to consent 
to the adoption proceeding. It seems to me the conditions upon which a 
Superintendent of Public Welfare of a county can consent to an adoption 
proceeding are fixed by Section 48-5, and I know of no exception to this statu- 
tory rule, and I do not think that an order of the Court finding that a child 
is neglected and committing the child to the custody of the Welfare Officer 
for placement can confer any such right of consent in the absence of the sur- 
render of the child to such official by the mother, accompanied by written 
consent to adoption. As we have heretofore stated in one of our former let- 
ters, the consent of the father of an illegitimate child is not necessary, but 
since the mother in this case is alive, it is my opinion that her consent to 
the adoption is necessary and vital, or the requisite suiTender of the child to 
the Superintendent of Public Welfare, accompanied by a written consent 
as to adoption as required by the statute. 

It further appears to me that this case would not come within the provi- 
sions of G. S. Section 48-10. There is no finding in the order that the parent 
or parents are unfit to have the care and custody of the child, nor does 
the order purport to declare the child tg be an abandoned child. This sec- 
tion applies to the orders of a Juvenile Court, and I do not find any language 
in the statute that confers the authority to make such findings upon a Judge 
of the Superior Court. The statute further provides that if the child is of 
an age beyond the jurisdiction of a Juvenile Court, that a finding of abandon- 
ment can be made by the Court before whom the adoption proceedings are 
pending.    I, therefore, cannot see that this statute is applicable in the case 
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presented by you.   It is my thought, therefore, that the consent of the mother 
is necessary in this case. 

ADOPTION LAWS; GRANDPARENTS AS NATURAL GUARDIANS; CONSENT TO 

ADOPTION BY NATURAL GUARDIAN WHEN BOTH PARENTS OF 

MINOR CHILD ARE DECEASED 

15 January 1945 

In your letter of January 3, 1945, you state that you have a case of a minor 
child whose parents are dead and that the maternal and paternal grand- 
parents are living. The maternal grandmother cared for the child until she 
placed him in a foster home several years ago, and the foster parents wish 
to legally adopt the child. You further state that the maternal grandfather 
refuses to sign the consent to the adoption. Your question is as follows: 
"In the event that your interpretation is that all four of the grandparents 
should participate in the adoption proceedings by signing the consent, will 
the refusal of the maternal grandfather to sign the consent invalidate the 
proceeding or could maternal grandfather be made a participant by summons 
and publication?" 

You further state that it has previously been interpreted that where both 
parents of a child are deceased, the surviving grandparent or grandparents 
as natural guardians of the child would sign the consent to the adoption. I 
have carefully examined the holdings of the Supreme Court of North Caro- 
lina and have been unable to find any decision that squarely supports the 
proposition that where a child's parents are dead the grandparents become 
the natural guardians of the child. There is some authority in other juris- 
dictions on this question. In 2S C. J., page 1059, Section 6, we find the fol- 
lowing : 

"Who is guardian by nature. Unless it is otherwise provided by stat- 
ute, the father or in case of his decease, the mother of an infant is its 
guardian by nature. And where the father abandons his minor child, the 
mother becomes the natural guardian. In case of the death of both 
parents it has been held that the grandfather or the grandmother, when 
next of kin, becomes the guardian by nature, although some authori- 
ties assert that under such circumstances there is no natural guardian- 
ship. Under statute, the guardianship by nature is sometimes vested in 
both parents, their rights being equal, or the right to guardianship is 
made to depend upon the age of the child, the mother being entitled to 
the preference when the child is of tender years. In the case of an illegi- 
timate child, the mother is the natural guardian. In case of divorce, 
the parent to whom custody of the child is awarded becomes its natural 
guardian. Rights or duties which m.ay belong to the mother as guardian 
by nature do not devolve on her husband, the minor's stepfather." 

In the case of COMMONWEALTH ex rel. STEVENS v. SHANNON, 
reported in 164 Atlantic, 352 (Penn.), the Court considered this question, 
and said: 

"(5) Other things being equal, the grandparents or next of kin are 
entitled to the custody of the minor child because of their inherent com- 
mon-law rights as natural guardian which are superior to that of a 
mere stranger. 'Guardianship by nature at common law, according to 
the early English authorities, was the right of the father, mother and 
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next of kin, in the order named to the custody of the person of the heir 
apparent'. 28 Corpus Juris, 1059, citing Coke on Littleton, page 88b, 
note 12. The principle governing in American jurisdictions is stated in 
28 Corpus Juris, 1060, as follows: 'In case of the death of both parents 
it has been held that the grandfather or the grandmother, when next of 
kin, becomes the guardian by nature, although some authorities assert 
that under such circumstances, there is no natural guardianship.' This 
common-law principle of natural guardianship is one designed to main- 
tain the family structure, and should therefore be applied by the court 
where not inconsistent with the child's welfare. The rule has also been 
stated by a learned writer as follows: On the death of the father, guar- 
dianship by nature passes to the mother, and, on her death, to the grand- 
father or grandmother or any other person who is next of kin. Prima 
facie, the natural guardian is entitled to the custody of the child; but 
there are exceptions to the rule resulting from the doctrine that the 
child's welfare must be considered in awarding his custody.' Tiffany, 
Person's & Domestic Relations (2d Ed.) p. 316, § 148." 

In the case of LEHMER v. HARDY, et ux., 294 Fed. 407, The Court of 
Appeals of the District of Columbia considered this question and held that 
upon the death of a minor's parents, the paternal grandfather becomes her 
natural guardian, and by virtue of the fact that he then stands in loco- 
parentis, he has the right to change or fix the minor's domicile. It is held 
by all of these authorities that the right of a natural guardian extends to 
the person of the minor and not to controlling the affairs of the minor's es- 
tate. I think that the holding of the Federal Court that upon the death of the 
parents of a minor the paternal grandfather has prior right as natural 
guardian is the best holding for the reason that this follows the strong in- 
fluence of the feudal system which has greatly influenced and controlled 
the decisions in such matters. 

It is my thought that in order to be sure about this matter, it would be 
better to obtain the consent of the paternal grandparents, the consent of 
the maternal grandmother, and to make the maternal grandfather a party 
to the proceeding by publication, under the authority of Section 48-4 of the 
General Statutes. You will also note that Section 48-5 of the General 
Statutes enumerates the person or persons authorized to give consent in an 
adoption proceeding, and says the following: "and with the consent of the 
parent or parents if living or of the guardian, if any, or of the person with 
whom, such child resides, or ivho may have charge of such child-" (Italics 
ours.) Inasmuch as the maternal grandmother some years ago placed the 
child in a foster home, I think that I would go through the formality of 
having the foster parents to give a formal consent to the adoption because 
of the phrase in the above quoted statute which is italicized. While it may be 
to some extent a duplication of effort in that the foster parents probably are 
the petitioners in this proceeding, nevertheless, after reviewing the ques- 
tion I have come to the conclusion that a person or persons can occupy the 
dual position of being the petitioners in an adoption proceeding and at the 
same time be required to give formal consent to the adoption by virtue of 
the statute that I have quoted above. 

On this question I conclude, therefore, that you should get the consent 
of the paternal grandparents, the maternal grandmother, and make the 
maternal grandfather a party by publication, and in addition, secure the 



326 BIENNIAL REPORT OF THE ATTORNEY GENERAL [VOL. 

consent of the foster parents. I advise all of these precautions because it is 
not clear whether the Supreme Court of this State would follow the doc- 
trine enunciated in other jurisdictions as to grandparents being natural 
guardians. You cannot take too many precautions on the question of consent 
to adoption proceedings because we know that in the future many questions 
involving property rights may arise and the determination of such questions 
will hinge on the validity of an adoption proceeding. 

In your second question it appears that the minor's parents and apparently 
all four grandparents are dead, but there are several aunts and uncles as 
well as a sister who has attained her majority. It further appears that the 
child was committed to the custody of the superintendent of public welfare 
of the county on the basis of dependency and was later placed by the super- 
intendent in a licensed boarding home. The boarding parents now have 
filed a petition to adopt the child and the superintendent of public welfare 
has signed the consent to the adoption. You desire to know what person 
or persons are required to give consent to this adoption proceeding. 

It is noted that in this case you do not state that the Juvenile Court has 
declared anyone unfit to have the care and custody of such child, nor do you 
say that the Juvenile Court has found that the child is an abandoned child. 
Under these circumstances, I fail to see how the order of the Juvenile Court 
can confer on anyone the right to give consent to an adoption proceeding, 
I must also say, as in the first case, that I do not know what the Supreme 
Court of North Carolina would say as to the sister or aunts and uncles being 
a natural guardian or guardians of the minor. The safest thing to do in this 
case, as in the first case, is to obtain the consent of the aunts, uncles and 
sister, and also the formal consent of the boarding parents who desire to 
adopt the child. Those who will not consent should be made parties by publi- 
cation, and from your statement of facts you already have the consent of the 
superintendent of public welfare. 

I regret to give an opinion which requires the consent of so many people 
but in view of the fact that we have no decisions to guide us and the statutory 
confusion that exists on this subject, there is nothing else to do but to obtain 
the consent of all parties who might have or assert any legal claim in rela- 
tion to the status of the child. 

PROCEDURE FOR REPLACEMENT WHEN FILING FORMS IN ADOPTION PROCEED- 

ING; REPLACEMENT OF LOST RECORDS IN ADOPTION PROCEEDING; 

PETITION TO RESTORE CONTENTS OF LOST RECORD 

29 January 1945 

Reference is made to your letter of January 25, 1945, in which it appears 
that certain forms in the initial steps of an adoption proceeding have never 
been received in your office and that the same have been lost or destroyed by 
some inadvertence. Your inquiry seems to be confined entirely to the con- 
sent form and the report of the superintendent of public welfare since, as 
you state, the Petition and Interlocutory Order are matters of public record. 
It further appears that this consent form and report of the superintendent 
of public welfare in this proceeding were evidently lost in the mail between 
the office of the Clerk of the Court and your office. 
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I think that you should refer to General Statutes of North Carolina, Sec- 
tion 98-7, which deals with the perpetuating of records that have been de- 
stroyed. Under the authority of this section as well as the authority granted 
by Section 98-14 of the General Statutes, you should cause a petition to be 
filed before the Clerk of the Court, setting out the contents of the destroyed 
records and making all persons parties in this proceeding that were parties 
in the former proceeding,—that is, the adoption proceeding. You must con- 
form to the rule set forth in Section 98-14, which gives you the steps to be 
followed. Inasmuch as this is an adoption proceeding, the Clerk of the Court 
has jurisdiction to act on this matter, and after the filing of your petition 
and upon notice, the same should be heard by the Clerk. If there is no ob- 
jection made to same, or if objection is made and it is his opinion that the 
contents of the lost records have been established to his satisfaction, then 
he should enter an order declaring that the original records have been de- 
stroyed and that he finds the contents of the original records to be as set 
forth in his order or as set forth in the copies of same attached to his order. 

Upon this order being entered by the Clerk, the contents of the lost records 
are considered as having been established for all legal purposes and this 
can be sent to your office and recorded as in the cases of original orders. 

COMPULSORY SCHOOL ATTENDANCE OF DEAF AND BLIND CHILDREN; EFFECT OF 

H. B. No. 450, RATIFIED MARCH 10, 1945 

4 April 1945 

Reference is made to your letter of March 29, 1945, and copy of letter at- 
tached from Honorable Ira T. Johnston, Attorney at Law, Jefferson, North 
Carolina. 

Mr. Johnston submits two questions, as follows: 
(1) "It will be contended here in Court that a notice by mail is not suf- 

ficient notice under the Statutes to parents to comply with the Statute in 
placing a deaf child in a school for the deaf. 

(2) "We need a specific ruling that as to the matter of electing when the 
two years shall run that parents can keep the child out of school." 

As to the first question relating to the manner of serving notice, I am of 
the opinion that service of notice by mail is not sufficient notice and does not 
comply with the statute. Section 115-310 of the General Statutes, in pro- 
viding for this phase of the matter, says: 

"Shall in his or their discretion serve written notice on such parent." 
1,1L3,IICS ours.) 

When the statute says that a notice shall be "served." it is my thought that 
this means that it shall be served by an officer of the State or county author- 
ized to serve process or notices. It is true that a different method of serving 
notice IS provided for serving subpoenas or witnesses and summonses for 

ZZ^io Tl "^^Ih ^''"' ^^ telephone or by registered mail, but this is 
Ms metLVf ";. b^.«t-t"te, and unless the statute specifically authorizes 

office "    '' '" ^"''*^°"' *^"^ ^ *^'^k i* l^^s to be served by an 



328 BIENNIAL REPORT OF THE ATTORNEY GENERAL [VOL. 

As to the second question, which involves the matter of selecting the two 
years during which the parents can keep the child out of school, I am of the 
opinion that you do not have to consider this matter at all. In H. B. No. 450, 
passed at the last session of the General Assembly and ratified March 10, 
1945, Section 115-310 of the General Statutes was amended as follows: 

"Amend Section 115-310 of the General Statutes by striking out all 
of said section after the word 'Provided, (1)' in line nine and including 
the figure (2)  in line thirteen." 

It would seem therefore, that this last session of the General Assembly has 
struck out that portion of the law which allowed parents to elect two years 
between the ages of seven and eighteen years that a deaf child or children 
may remain out of school. In view of this amendatory legislation, I do not 
see how this question can now arise. Under the former statute the parents 
could keep the children out of school at their election for a period of "two 
years between the ages of seven and eighteen years," and I am informed 
that the child in question has already been out of school for the two year 
period. TTie portion of the statute as to the service of notice applies only to 
the question of the duty of the parents to send the child to the school. It 
does not apply to the two years which the parents elect to keep the child out 
of school. 

I have discussed this angle of the matter in order to give the opinion of 
this office if the question should be pertinent. However, as stated above, I 
think the amendment entirely disposes of the question. 

It should also be brought to your attention that when you discussed this 
matter with the Attorney General, H. B. No. 450 had not become effective 
as law, and the informal opinion given to you was based upon the statute 
before it was amended. 

INTERSTATE TRANSFER OF CHILDREN; CHILD BORN IN NORTH CAROLINA TO 

MOTHER WHO HAS ENTERED THE STATE PRIOR TO OR DURING THE 

PERIOD OF PREGNANCY 

11 April 1945 

I have your letter of April 10, in which you request my written opinion 
as to whether a child born in North Carolina to a woman who had entered 
the State during the period of pregnancy, or who had become pregnant 
while living in this State and who did not have a legal settlement in North 
Carolina, would be regarded as coming under the provisions of Chapter 
110, Article 4, Sections 110-50 and 110-51, regarding interstate transfer 
of children, about which I gave you an informal opinion in a recent con- 
ference. 

In this connection I have read the comment of Miss Lily Mitchell, Direc- 
tor of the Division of Child Welfare, and the several rulings of this office 
to which she referred, copies of which were attached to her memorandum. 
None of these letters, however, seem to have considered this precise ques- 
tion. 

After reconsideration of this subject, I am still of the opinion that a 
woman who had entered the State during the period of pregnancy, or who 
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had become pregnant while living in this State and did not have a legal 
settlement in North Carolina, would not be regarded as coming under the 
provisions of Chapter 110, Article 4, Sections 110-50 and 110-51, regarding 
the interstate transfer of children. It is my opinion that only children who 
have been born prior to entrance into the State would come within the pur- 
view of this section. 

ADOPTION LAW; JUDGMENT OF DOMESTIC RELATIONS COURT FINDING 

ABANDONMENT OF CHILD BY PARENT AS SUBSTITUTE FOR CONSENT 

OF PARENT IN ADOPTION PROCEEDINGS 

12 April 1945 

In your letter of April 9, 1945, you state that you have received from the 
Clerk of the Court of one of the counties of this State an adoption proceed- 
ing in which the consent of the father has been properly secured and made 
a matter of record. As a substitute for the consent of the mother to the 
adoption proceeding there was used an order or judgment entered by the 
Domestic Relations Court of the county, in which order or judgment it is 
found as a fact by the Court that the mother abandoned and deserted the 
child and is unable to provide a lit and suitable home for the child. If was 
further adjudged that the mother is not a fit person to have the care and 
custody of the child. 

Your question is whether such a judgment is a legal substitute for the 
consent by the mother required by the provisions of the North Carolina 
adoption law. 

Under the provisions of Section 48-10 of the General Statutes, in cases 
where a Juvenile Court has adjudged the parent or parents unfit to have 
the care and custody of the child or has declared the child to be an aban- 
doned child, such parent or parents are declared not to be necessary parties 
to the adoption proceeding and their consent is not required. If the child 
is of an age beyond the jurisdiction of a Juvenile Court, then on notice to 
the parent or parents, the Court in the adoption proceeding is authorized 
to determine that an abandonment has taken place and then the consent 
of the parents is not necessary and is not required. It appears that this 
child is under sixteen years of age and is, therefore, subject to the juris- 
diction of the Juvenile Court. 

Under the provisions of Article 13 of Chapter 7 of the General Statutes, 
Domestic Relations Courts exercise all of the jurisdiction of Juvenile Courts 
and, in fact, in counties where these Domestic Relations Courts are es- 
tablished, they supersede the Juvenile Courts, and all cases pending in the 
Juvenile Court are transferred to the Domestic Relations Court for final 
adjudication. 

I have been unable to find a decision of the Supreme Court construing 
Section 48-10 of the General Statutes. All of the cases on the subject deal 
with the adoption law as it existed prior to the enactment of the present 
adoption statutes. The decisions of the Court, however, on the former 
adoption law furnish us with a guide as to what the attitude of the Court 
might possibly be if called upon to construe the present Act. The case of 
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WARD V. HOWARD, 217 N. C. 201, deals with an adoption proceeding in 
which an order of a Juvenile Court was relied upon to sustain the adoption. 
In that case the Court said: 

"The purpose of the Juvenile Court Act was to protect both society 
and minor children, which form such a large part of it, from the effect 
of delinquency on the part of the child and neglect on the part of par- 
ents and custodians—not any more as to parents than as to others 
having the care and custody of children. It is in no respect an amend- 
ment to the Adoption Law, nor can it be considered as relieving against 
the stricter provisions of that law, where the Adoption Law itself 
speaks upon the subject." 

Likewise, in the case of IN RE: HOLDER, 218 N. C. 136, the adoption 
proceeding and its validity depended upon certain adjudications of the 
Juvenile Court. In that case the Court said: 

"One cause of such vrecurring disappointments seems to lie in the 
mistaken notion that some of the essential elements of the proceeding 
may be instituted in the Juvenile Court, or, as in this instance, that 
some institution or agency to which the child has been committed may 
take over and exercise functions which the statute leaves exclusively to 
the parent or guardian. A clear understanding of the limitations of 
jurisdiction and authority of the various agencies dealing with the cus- 
tody and welfare of children is imperative." 

I am sure that you are already familiar with the fact that our Court has 
said in numerous opinions that adoption laws are in derogation of common 
law and must be construed strictly. The Court has also said that adoption 
laws affect and change the laws governing the inheritance of property and 
for that reason, all necessary steps required by the statute must be pro- 
perly taken and the rule is one of strict interpretation. 

I frankly do not know what our Court would say, nor how it would con- 
strue Section 48-10 of the General Statutes. Until a construction is made, 
I think that you are entitled to rely upon what the statute says, and where 
a Juvenile Court acquires jurisdiction over a child and determines that the 
parent or parents are unfit to have the care and custody of the child, >or 
that the child has been abandoned by its parents, then in such case I think 
you are warranted in relying upon the statute to the effect that the parent 
or parents involved are not necessary parties and that their consent is not 
necessary to the adoption proceeding. I think, however, that such an adjudi- 
cation by a Juvenile Court or a Domestic Relations Court should be only 
where the Court has actually acquired jurisdiction over the child for the 
purpose of administering juvenile law and not for the mere purpose of 
using the Juvenile Court as an aid to the adoption law and for the mere 
purpose of dispensing with the consent of a parent or parents. 

The thing that causes me considerable concern in this case is the fact 
that it does not appear from any of the papers before me that any notice 
was ever served on the mother of the child when the proceedings in the 
Domestic Relations Court were instituted. It was recited in the judgment 
that summons was served on Ernest Lee , the father of the child, 
but I do not see anything that indicates that notice was served on the 
mother. I am, therefore, extremely doubtful if this judgment could be used 
as a substitute for the consent of the mother. It seems to me that before 
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she would be bound by any adjudication that she had abandoned the child 
or was unfit to have the care and custody of the child, the mother should 
have some kind of legal notice in order to deny or dispute this issue if she 
cared to do so. It is fundamental that before any Court can dispose of the 
rights of any person the Court must acquire jurisdiction, and while it may 
be said that in this case the Court had jurisdiction over the child, neverthe- 
less, I cannot see how the Court has acquired any jurisdiction to dispose 
of the rights of the mother to the child and displace her consent to the 
adoption proceeding which is mandatorily required by the adoption statute, 
when she has had no notice. It may be that some other part of the record 
in the Domestic Relations Court will show that this step was complied 
with. 

I cannot, therefore, say that in my opinion this judgment can be con- 
sidered as a valid legal substitute for the consent of the mother. I can only 
say that its validity is a matter of conjecture, and in the absence of a rul- 
ing by the Supreme Court, I am extremely doubtful. 

TAXATION; PUBLIC WELFARE; ADMINISTRATION EXPENSES OF PUBLIC 

WELFARE; COUNTIES; VALIDITY OF TAX LEVY FOR 

PUBLIC WELFARE PROGRAM 

19 April 1945 

In your letter of April 13, 1945, you call attention to the fact that Section 
108-38 of the General Statutes has been amended by the General Assembly 
of 1945 and you ask the following question: 

"Are the county commissioners authorized to make a special levy for 
the county's part of the cost of administering the public welfare pro- 
gram as adopted by the board of county commissioners and the board 
of public welfare and approved by the State Board of Allotments and 
Appeal?" 

Section 108-38 of the General Statutes is, in part, as follows: 

"The State Board of Allotments and Appeal shall annually allocate 
to the several counties of the State, in accordance with the total amount 
of benefit payments to be paid in each county for old age assistance 
therein, the sum provided by the Federal Government under the Social 
Security Act for payment of administrative expenses. Any amounts in 
excess of said allotments to the several counties, which are necessary 
to the proper administration of the public welfare program by the sev- 
eral counties, shall be determined by the State Board of Allotments and 
Appeal upon budgets submitted to said board by the county welfare 
boards m each county ... The State Board of Allotments and Appeal 
shall, on or before the first day of June in each year, notify the board 
ol county commissioners in each county as to the amount of adminis- 
trative expenses such county is required to provide, and upon receipt 
o± such notice it shall be mandatory upon each county that it shall be 
levied withm said county to provide for the payment of such part of 
such county's administrative expenses." 

The above quoted portion of this section formerly contained the words "of 
this article" prior to the last General Assembly. At that time these words 
were deleted from the statute and the words "of the public welfare pro- 
gram" were substituted for the former term. 
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In considering the effect of the amendment of 1945, I think we should also 
consider the portion of Section 108-18 of the General Statutes which is a 
part of Article 3 of Chapter 108 of the General Statutes, which article is 
entitled "Division of Public Assistance." In speaking of the whole article 
and the necessity of levying taxes for the support of the objectives of the 
article, it is said in this section as follows: 

"The provisions of this article are mandatory on the State, and each 
and every county thereof, and when the levy of any tax is required or 
directed herein, it shall be understood that the said tax is levied for a 
special purpose; and full authority is hereby given to the boards of 
county commissioners of the several counties to levy, impose, and col- 
lect the taxes herein required for the special purpose of old age as- 
sistance, as defined and provided for in this article." (Italics ours.) 

In the portion of the statute last above quoted, you will specifically note 
that the provisions of all of Article 3 are made mandatory on the State and 
each and every county, and that, when any tax is to be levied as directed in 
the article, it shall be understood that the tax is levied for a special purpose. 
It is clear, therefore, that Section 108-38 has been amended so as to provide 
for allotments for the administration of the public welfare program and 
that it is mandatory upon the counties to levy taxes for this purpose. This 
levy for the public welfare program has now become a part of Article 3 and 
is, therefore, included in the authority given for the levy as contained in 
the portion of Section 108-18 above quoted. 

You will further note that in the above quoted portion of Section 108-18, 
the general authority for making such a levy is contained in a clause punc- 
tuated with a semicolon and sets off this clause from the concluding clause 
which contains special authority to levy and collect taxes for the purpose of 
old age assistance. 

It was no doubt considered by the Legislature that it has now become 
proper to levy taxes for the complete expenses of administering the public 
welfare program, for the simple reason that the duties of the officials and 
personnel of the local welfare programs are so connected and are so bound 
together that it is almost impossible to allocate the amount of time, expense 
and service applied to each one of the statutory objectives of such programs. 
1 might add that in giving legislative consent for levying taxes for special 
purposes, the consent can be conferred by a statute general in nature as 
well as by a more specific statute. 

I am of the opinion, therefore, that the State Board of Public Welfare and 
the commissioners of the various counties should accept this statute, as 
amended, as a valid statute and should proceed upon this assumption to levy 
the necessary taxes for the administration expenses of the public welfare 
program. We should not assume that statutes are unconstitutional and 
therefore illegal. This is pointed out by our Supreme Court in the case of 
BICKETT V. TAX COMMISSION, 177 N. C, at page 435, where it is said: 

"It is an elementary principle of law, as held by the U. S. Supreme 
Court, that no Act can be held unconstitutional unless it is so 'proved 
beyond a reasonable doubt.' This is quoted with approval in SASH 
CO. V. PARKER, 153 N. C, 134 (citing cases). All reasonable doubts 
must be resolved in favor of the constitutionality of legislation. Every 
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presumption is in favor of the constitutionality of an Act of the Legis- 
lature, and all doubts must be resolved in support of the Act. 

"The courts may resort to an implication to sustain an Act, but not 
to destroy it. Statutes are presumed to be valid and every reasonable 
doubt must be given in favor of their validity. There are many other 
decisions to the same effect in this Court and in the U. S. Supreme 
Court. Indeed, they are uniform on this point." (Various cited cases 
are omitted from quotation.) 

Your question is, therefore, answered in the affirmative and, while this is 
but an opinion, I nevertheless think that the officials should proceed to carry 
out the will of the Legislature as expressed in its statute and should levy 
the taxes provided therein. 

MEDICINE; PHYSICIANS; PSYCHIATRISTS; REQUREMENT AS TO PSYCHIATRISTS 

IN REGARD TO MEDICAL LICENSE 

30 April 1945 

In your letter of April 28, 1945, you state that a well qualified psychiatrist 
might be interested in a position open in your Department. The duties in- 
clude inspections of State Hospitals and private mental institutions, clini- 
cal examinations of children for psychiatric disorders, promotional work 
and mental hygiene. You state that this person is a native of Vienna, Aus- 
tria, and that you understand she cannot receive a license in this country 
because she did not attend medical schools and receive a medical degree 
in this country. You would like to know if there would be any legal prob- 
lem or question which might possibly arise if she became a member of the 
staff of your Department. 

Psychiatry and psychiatric work in this country is considered to be a 
branch of medicine. It is so defined in the Encyclopedia Brittanica and the 
National Encyclopedia. It is considered by the Board of Medical Examiners 
of this State, according to information from the Secretary of the Board, 
that psychiatrists should be licensed physicians as many mental disorders 
are caused by physiological or biological conditions, and further, there are 
many mental disorders that are organic as opposed to functional mental 
disorders. 

I am of the opinion, therefore, that many legal problems could arise that 
would prove embarrassing both to this person and to your Department if 
you employ a psychiatrist who is not licensed by the State Board of Medi- 
cal Examiners, and in addition, it is provided in Section 90-18 of the Gen- 
eral Statutes that a person shall be regarded as practicing medicine or 
surgery within the meaning of this Article who shall diagnose, or attempt 
to diagnose, treat or attempt to treat, operate or attempt to operate on, 
or prescribe for or administer to, or profess to treat any human ailment, 
physical or mental. 

It is not required by the laws of this State that a person shall be a citizen 
in order to practice medicine and an alien can practice medicine in this 
country if he otherwise meets the requirements of the different States. If 
you will take this matter up with the Board of Medical Examiners of this 
State, it is possible that the Board will grant this person a limited license 
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to do the work required by your Department, as the Board is specifically 
authorized by law to issue limited licenses. 

COUNTIES; REAL PROPERTY; POWER TO LEASE 

14 May 1945 

You have left with me a letter which you received from Louisa deB. Fitz- 
Simons concerning the right of Cabarrus County to lease its county home 
to a private individual. The Social Security Board is apparently of the 
opinion that Cabarrus County does not have legal authority to execute 
this lease. 

With this conclusion, I cannot concur. The authority relied on by the 
Social Security Board is SOUTHPORT v. STANLEY. 125 N. C. 464. This 
case deals with the right of a municipal corporation and not a county to 
dispose of property held for a public purpose. Thus the case is not in point 
on the question of the right of counties to dispose of property. In addition, 
this case was decided in 1899 prior to the adoption of Section 160-2, sub- 
section 6, of the General Statutes. Thus the holding in this case, even as it 
applies to municipal corporations, has been greatly modified by legfislative 
enactment. The extent to which this case has been modified is best expressed 
by the Court in ALLEN v. REIDSVILLE, 178 N. C. 513, 524-525. There 
Allen, J., says: 

"Section 2978 [G. S. 160-59] of the Revisal, formerly section 3824 of 
the Code of 1883, requiring a sale at public outcry, was first enacted 
(ch. 112, Laws 1872-3), and it received authoritative construction in 
SOUTHPORT V. STANLEY. 125 N. C, 464, as follows: 

" 'The reasonable construction of the statute must be that the town or 
city authorities can sell any personal property, or sell or lease any real 
estate which belongs to the town or city as the surplus of the original 
acreage ceded for the town or city site, or such land as may have been 
subsequently acquired or purchased; but in no case can the power be 
extended to the sale or lease of any real estate, which, by the terms of 
the act of incorporation, is to be held in trust for the use of the town, or 
any real estate with or without the buildings on it, which is devoted to 
the purposes of government, including town or city hall, market houses, 
houses used for fire departments or for water supply, or for public 
squares or parks. To enable the town or city authorities to sell such of 
the real estate of the town or cities as is mentioned just above, there 
must be a special act of the General Assembly authorizing such lease 
or sale.' 

"The effect of this decision is that property of the city or town, such 
as parks, markets, city halls, waterworks, lighting plants, etc., held for 
the use of the public, are not within the provisions of Rev., 2978 [G. S. 
160-59], and cannot be sold thereunder, and that, if sold at all, addition- 
al authority must be conferred by the General Assembly. 

"If there was any doubt of this being the correct view of the SOUTH- 
PORT CASE, it is put at rest by the unanimous opinion of the Court 
in CHURCH v. DULA, 148 N. C, 266, in which HOKE, J., speaking for 
the Court, says: 'This view is not affected in any way by the case of 
SOUTHPORT V. STANLEY, 125 N. C, 464, to which we were referred 
by plaintiff's counsel. That decision was to the effect that the general 
power conferred on the authorities of a town to sell and dispose of 
town property by section 3824 of the Code of 1883 (Rev., 2978) [G. S. 
160-59] does not give the right to sell property held in trust for the 
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public; for any such purpose there must be an act of the Legislature 
conferring special power.' 

"Under this construction of the statute it became necessary to pro- 
vide means for selling and leasing property, held for the use of the pub- 
lic, as frequently a sale or lease would be advantageous and would 
promote the public welfare, and to provide this remedy, section 2916 
[G. S. 160-2], subsection 6, was enacted, which deals with the property, 
which the Court said was not embraced in section 2978 [G. S. 160-59], 
and thus understood, the two sections mean that under section 2978 
[G. S. 160-59] the mayor and commissioners shall have power to sell 
at auction any property except that held for a public use, and under 
section 2916 [G. S. 160-2], subsection 6, that they may sell property 
held for a public use, subject to the approval of the voters. 

"The two sections are consistent with each other, and in entire har- 
mony. They were enacted at different times, for different purposes, and 
deal with different classes of property. The General Assembly evidently 
thought that in the sale of property, not held for a public use, such as a 
fire engine which had ceased to be of any value to the town on account of 
changed conditions, it was a sufficient protection to have a sale at pub- 
lic auction, but that when the property belonged to the other class the 
approval of the voters, the real owners, should be had. 

"There is no reason for reading into the latter section that the sale 
shall be by public auction, in addition to submitting the question to a 
vote, and to do so woull im.pose a cumbersome, confusing procedure in- 
stead of one that is intelligent and easily understood. 

"If the position of the plaintiffs should prevail, the governing body 
of the town or city would have to offer the property at public sale, at 
which any one could bid, who could comply with the terms of sale, and 
after the highest bidder is ascertained the whole question would have 
to be submitted to a vote, while under the other view the governing 
body can advertise for bids, can consider the needs of the community, 
the ability to perform for the present and the future, and can present 
to the voters a mature plan for their approval or disapproval. 

"The second statute, in our opinion, substitutes a vote of the people 
as to property held for a public use, for a public sale of other property, 
and the will of the people having been fairly ascertained, as the plain- 
tiffs admit, and emphatically expressed, as to a sale of their own pro- 
perty there is no reason for setting it aside." 

Subsections 14 and 15 of Section 158-9 of the General Statutes read as 
follows:   (Counties have power) 

"14. To Sell or Lease Real Property.—To sell or lease any real pro- 
perty of the county and to make deeds or leases for the same to any 
purchaser or lessee. 

"15. To Purchase for Public Buildings, and at Execution Sale.—To 
purchase real property necessary for any public county buildings, and 
for the support of the poor, and to determine the site thereof, where it 
has not already been located; and to purchase land at any execution 
sale, when it is deemed expedient to do so, to secure a debt due the 
county. The deed shall be made to the county, and the board may, in its 
discretion, sell any lands so purchased." 

These subsections, in my opinion, confer ample authority upon counties 
to lease any and all property held by them so long as the governing boards 
act in good faith. The case of VAUGHN v. COMMISSIONERS, 118 N. C. 
636, has been considered and the dictum therein is not believed to be con- 
trolling. 

I am, therefore, of the opinion that Cabarrus County is fully authorized 
to make the lease in question. 
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Concerning the third paragraph in the letter which you left with me, 
I express no opinion. 

CLERK SUPERIOR COURT; OLD AGE ASSISTANCE; ENDORSEMENT OF CHECK 

DUE DECEASED RECIPIENT; SB 91 

24 May 1945 

I have your letter of May 23, enclosing a copy of my letter to Honorable 
J. N. Sills, Clerk of the Superior Court of Nashville, under date of May 2, 
with reference to the above matter. 

I regret to state that the statute with reference to the handling of the 
clerk's fees fails to make any exemption in a case of this kind, if the clerk 
actually collects the check and pays the money out as directed by the statute. 
I believe, however, that if the clerk does not actually collect the proceeds 
of the check but merely endorses the check over to the surviving spouse or 
to the undertaker, it could be reasonably said that the funds did not actually 
come in his hands under and by color of his office. I can see a difference in a 
case of this kind in which there is no actual handling of the money by the 
clerk. To this extent I am glad to modify the letter written to Mr. Sills 
under date of May 2, and for this purpose I am sending him a copy of thia 
letter. 

JUVENILE COURT; ESTABLISHMENT JOINT COUNTY-CITY JUVENILE COURT 

11 June 1945 

I reply to your letter of June 6, 1945. 
In your letter you enclose memorandum prepared by Mr. A. Laurance 

Aydlett, in which he sets forth a narrative of the usual procedure in estab- 
lishing such courts. You ask this office to check the memorandum in case 
there is any further point which might be brought to the attention of the 
people of Tarboro who are interested in establishing such a court. 

Under the provisions of Section 110-44 of the General Statutes, every city 
in North Carolina having a population of 10,000 or more persons, (census 
of 1920) must establish and maintain a juvenile court and must bear the 
expenses of the court. A recorder can act as judge, or a separate judge 
may be appointed. Provision is made for the appointment of probation of- 
ficers. The salary of the juvenile court judge is fixed by the governing 
body of the city and it is authorized to expend such sums from the public 
funds of the city as may be necessary to carry into effect Article 2 of 
Chapter 110 of the General Statutes which deals with the whole subject of 
juvenile courts. This should be done by proper resolution by the governing 
body of the city, and the resolution should fix or settle the question as to 
who should be judge, salary of the judge, probation officers, and salaries for 
same. Needless to say, the resolution should be passed at a proper legal 
meeting of the governing authority of the city with sufficient members pres- 
ent for the transaction of business, and Article 2 of Chapter 110 of the 
General Statutes should be referred to and incorporated in the resolution 
as being the authority for the establishment of such a court and for the 
exercise of its jurisdiction. 
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It is provided also in Section 110-44 that the county and city, that is a city 
of 10,000 or more population, may agree for the county juvenile court to 
transact the business of the city, and the city and county can make an 
agreement for the expense of the joint court, and it v^^ould seem that there 
is considerable latitude as to the form of the agreement in the amount of 
expenses to be contributed by each for the support of the court. If all mat- 
ters as to expenses are agreed upon the statute provides that the two gov- 
erning bodies shall pass a joint resolution electing a judge or an assistant 
judge for the combined court. All of these things are set forth in the sta- 
tute and are covered in Mr. Aydlett's memorandum, which I might add seems 
to be an excellent memorandum on the subject and touches on all of the es- 
sential points. I would add, however, that I think that the governing body 
of the city and the governing body of the county should each pass its own 
resolution committing the city and the county to the joint program and the 
authorizing and signing of the agreement by each other, and then a joint 
meeting should be held and the joint resolution passed as to the judge and 
the expense of the court to be signed by the proper officials of each unit. 
Needless to say that all joint resolutions and the agreements between the 
city and county should be in writing, and if it is possible, to provide for all 
details as far as possible such as which unit shall furnish the court room, 
janitor service and such matters. 

I would like to add one further thing that is not yet well settled, but it 
should be considered on the question of the costs of maintaining and operat- 
ing such a court. As I have already pointed out, the governing body of a 
city, or each governing body of a joint court is authorized by the Act to 
expend such amounts as may be necessary to carry the article on juvenile 
courts into effect. It frequently happens that process, mileage, witness fees, 
and the question of cost of appeal arise in the conduct of such a court. You 
will note that under Section 110-26, that the judge may in his discretion 
authorize the payment of necessary traveling expenses incurred by any wit- 
ness or person summoned or otherwise required to appear at the hearing of 
any case. It is best, therefore, to provide for the pajrment of such fees so 
that there will not be any misunderstanding. It also frequently arises as 
to who shall pay the cost when an appeal is taken to the Superior Court. 
You will note that an appeal is provided by Section 110-40. This question 
is not well settled; in fact, it has not been settled at all. I think, however, 
that it is the sense of the whole article on juvenile courts that all cost and 
expenses of the court shall be maintained and paid by the city, or by the 
city and county in a joint court. You frequently have conflicts with the 
clerk of the Superior Court, because when an appeal is made and the same 
is docketed in his court, he usually wants to charge the normal fee as exacted 
when appeals are docketed in other phases of the law. I would advise, 
therefore, that this question be settled before the court is established, as 
this is proving a source of friction in this state. 



338 BIENNIAL REPORT OF THE ATTORNEY GENERAL [VOL. 

CHARITIES AND WELFARE; LICENSING OF ORPHANAGES; ALEXANDER 

SCHOOLS, INC. 

28 June 1945 

I have your letter of June 25, 1945, in which you inquire if the Alexander 
Schools, Inc., of Union Mills, North Carolina, is subject to license by the 
State Board of Public Welfare in accordance with the provisions of G. S. 
108-3, subsection 5. 

G. S. 108-3, subsection 5, reads as follows: 

"To grant license for one year to such persons or agencies to carry on 
such work as it believes is needed and is for the public good, and is con- 
ducted by reputable persons or organizations, and to revoke such li- 
cense when in its opinion the public welfare or the good of the children 
therein is not being properly subserved: Provided, subsection five shall 
not apply to any orphanage chartered by the laws of the State of North 
Carolina, owned by a religious denomination or a fraternal order, and 
having a plant and assets not less than sixty thousand dollars ($60,000), 
nor shall it apply to orphanages operated by fraternal orders, under 
charters of other states, which have complied with the corporation laws 
of North Carolina and have that amount of property." 

The Alexander Schools, Inc., was incorporated in 1925. This charter was 
amended in 1930. Under the charter, as amended, title to the property used 
by this corporation is vested in this corporation. This corporation has varied 
powers, including the power to sell or lease, to accept gifts and donations, 
and to operate various types of businesses or industries. 

Originally, the Board of Directors of this corporation, after the expiration 
of the terms of the directors of this corporation appointed in the charter, 
were to be appointed subject to the approval of the Home Mission Board of 
the Southern Baptist Convention. This provision is the only provision of 
the charter, as amended, which places any control or supervision of the 
Alexander Schools, Inc., in a religious denomination. This, in my opinion, 
does not make a religious denomination the owner of the property of this 
corporation. Therefore, I advise that, in my opinion, the provisions of sub- 
section 5 of Section 108-3 of the General Statutes, relating to licenses, is 
applicable to this corporation. The fact that the corporation has not been 
licensed in preceding years does not alter this conclusion. 

JUVENILE COURTS ; RESPONSIBILITY OF JUVENILE COURT OF ORIGINAL 

JURISDICTION ; TRANSFER OF CUSTODY OF CHILD TO JUVENILE 

COURT OF ANOTHER COUNTY 

3 July 1945 

You inquire of this office as to whether or not the Juvenile Court of a 
county having original jurisdiction, in case of neglected children who are 
made wards of the Court, has the authority to transfer the custody of the 
child to the Juvenile Court of another county in which the parent or parents 
of the child have subsequently established legal settlement. 

Under the provisions of Section 110-24 of the General Statutes, it appears 
that a child over whom jurisdiction has been acquired is a ward of the State. 
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The last sentence of the section is as follows: "It is the intention of this 
article that in all proceedings under its provisions the court shall proceed 
upon the theory that a child under its jurisdiction is the ward of the State 
and is subject to the discipline and entitled to the protection which the court 
should give such child under the circumstances disclosed in the case." 

This statement is approved in the case of STATE v. BURNETT, 179 N. C. 
735, at 738, and also in the case of IN RE: COSTON, 187 N. C. 509, at 514. 
Under Section 110-29 of the General Statutes the Court seems to have wide 
powers as to the disposition of a child. It is true that under Section 110-21 
of the General Statutes, unless a Court order is issued to the contrary or 
the child is committed to an institution supported and controlled by the 
State, the jurisdiction of the particular Court shall continue during the 
minority of the child. 

It seems to me, however, that the administrative portions of the statute 
contemplate that the custody of the child can be transferred from one Juve- 
nile Court to another. For example, under Section 110-33 of the General 
Statutes, we find that with the approval of the Judge of the Court, a proba- 
tion officer can supervise a personal probation transferred to his supervision 
from another Court. 

I think, however, the full answer to your question is found in the case of 
IN RE: COSTON, supra, and more especially in the last paragraph of the 
opinion, where it is said: 

"It has been suggested that on a proper perusal of the statute any 
juvenile court should have the power to examine into and pass upon 
the conditions of dependent or delinquent children held as wards of the 
State, but while this may be true as to the administrative features of the 
law, anl the care and placing of such child, we think, in reference to 
the adjudication fixing the child's position as a ward of the State, the 
application to modify or reverse should be made to the original court, to 
the end that in this respect there should be no conflict or uncertainty as 
to the status and condition of the child." 

I see no reason, therefore, why the custody of a child cannot be trans- 
ferred to the Juvenile Court of another county in which the parent or parents 
of the child have subsequently established legal settlement. Of course, if 
the status of the child as a ward of the State comes into question, then the 
questions of status will have to be settled by the Court that first acquired 
original jurisdiction. 

STATE BOARD OF PUBLIC WELFARE; ORPHANAGES AND OTHER INSTITUTIONS; 

POWER OF BOARD TO GRANT LICENSES FOR ORPHANAGES AND OTHER 
INSTITUTIONS; EXEMPTION OF CERTAIN RELIGIOUS AND 

FRATERNAL INSTITUTIONS 

30 July 1945 

Reference is made to your memorandum of June 18, 1945, in which you 
call attention to certain powers and duties of the State Board of Public Wel- 
fare as related to the inspection and licensing of orphanages in this State. 
You particularly refer to subsections 4 and 5 of Section 108-3 of the Gen- 
eral Statutes of this State. 
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Inasmuch as subsection 5 is applicable to the question raised in your 
memorandum, for the sake of clarity I will quote this subsection as follows: 

"To grant license for one year to such persons or agencies to carry 
on such work as it believes is needed and is for the public good, and is 
conducted by reputable persons or organizations, and to revoke such 
license when in its opinion the public welfare or the good of the chil- 
dren therein is not being properly subserved; Provided, subsection five 
shall not apply to any orphanage chartered by the laws of the State of 
North Carolina, owned by a religious denomination or a fraternal 
order, and having a plant and assets 7iot less than sixty thousand dol- 
lars ($60,000), nor shall it apply to orphanages operated by fraternal 
orders, zinder charters of other states, which have complied ivith the 
corporation laws of North Carolina and have that amount of property, 
(Italics ours.) 

You state that the Appalachian School at Penland is conducted under the 
auspices of the Diocese of Western North Carolina of the Protestant Epis- 
copal Church, and it further appears that perhaps the final authority over 
this institution is exercised by the Trustees of the Diocese or other adminis- 
trative bodies or officials of the Diocesan organization. 

It appears that this institution or orphanage was organized or established 
in 1925 and there does not exist any charter for this orphanage in the oflBce 
or on the records of the Secretary of State. Apparnetly, there is no record 
of incorporation by a private Act of the General Assembly as is the case 
of many orphanages in the State. There does exist certain entries on page 
77 of the Journal of the Diocese for the year 1941, and on pages 61-65 of 
the Journal of 1944, but these entries appear to be a result of ecclesiastical 
action only. 

As to the Mountain Orphanage at Black Mountain, it is stated that this 
orphanage was established in 1904, and is owned and conducted by the Home 
Mission Committee of the Asheville Presbytery which is affiliated with the 
Presbyterian Church U. S. It appears that the Home Mission Committee of 
the Asheville Presbytery is incorporated by virtue of a private Act of the 
General Assembly, same being Chapter 375 of the Private Laws of 1899. The 
powers of this religious corporation was set forth in Section 4 of this Act 
and reads as follows: 

"That this corporation under the above name shall exist for the pur- 
pose of promoting religion and education in North Carolina and shall 
be exempt from the payment of the $50 required to be paid by business 
corporations before a charter is granted by the General Assembly." 

You inquire of this office if either or both of these orphanages or institu- 
tions come within the scope of the exemption clause contained in subsection 
5 of Section 108-3 of the General Statutes. I think the answer to this in- 
quiry depends on whether or not each orphanage must have its own specific 
charter in order to avail itself of the provisions of exemption set forth in 
subsection 5. I am of the opinion that a proper interpretation of the statute 
reveals that the following things must exist in order to claim exemption: (1) 
The orphanage must be chartered by the laws of the State of North Carolina; 
(2) the orphanage must be owned by a religious denomination or fraternal 
order; and (3) the orphanage must have a plant and assets of a valuation 
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of not less than $60,000. The provision as to orphanages operated by fra- 
ternal orders under charters of other states has no application here. 

It is clear to me that the language of the exemption in subsection 5 re- 
quires the interpretation that each orphanage must have its own specific 
charter. If such is not the case, then there would be no necessity whatso- 
ever for using the language "any orphanage chartered by the laws of the 
State of North Carolina, * * *." If it had been intended that any orphanage 
in this state would be entitled to the exemption if it was merely owned by a 
religious denomination or fraternal order and possessing the necessary 
amount of assets, then it would have only been necessary to have written the 
statute as follows: "Provided, subsection 5 shall not apply to any orphanage 
owned by a religious denomination or fraternal order." 

I am strengthening this position by the fact that our information on these 
institutions shows that all orphanages operated in the State of North Caro- 
lina have their own individual and specific charters except the two orphan- 
ages concerned in this letter. I think that the purpose of inserting in the 
statute a requirement that each orphanage should have its own specific 
charter is that the General Assembly thought that the lines of demarcation 
as to the application of the exemption should be clearly and definitely drawn 
and fixed. It is easy to determine the specific institutions involved and to 
evaluate their assets when they operate under their own specific charter, 
and the State can thereby determine the ownership of the profit and assets 
without any confusion. It is not an attempt to establish any State control 
over ecclesiastical bodies, but it is devised to make certain that the proper 
exemption will be granted. 

It is true that the Mountain Orphanage at Black Mountain operates under 
the control and auspices of an ecclesiastical body which is incorporated under 
the laws of the State; however, the orphanage no doubt is only one of the 
many activities of this religious corporation, and the fact that this larger 
body is incorporated, does not result in conferring a specific charter for the 
Mountain Orphanage at Black Mountain as required by the statute. 

I am of the opinion, therefore, that both the Appalachian School at Pen- 
land, and the Mountain Orphanage at Black Mountain, do not come within 
the exemption granted in subsection 5 of Section 108-3 of the General Statutes 
and, therefore, both of these institutions, under their present status, must 
secure licenses from the State Board of Public Welfare for the operation of 
these institutions. 

If either, or both, of these institutions desire to be brought within the 
exemption provided in subsection 5, then they should secure charters or 
certificates of incorporation as non-profit charitable institutions, and as 
provided by the laws of this State. This they can do by going through the 
necessary legal procedure and make proper application to the Secretary of 
State. It will not be expensive and I feel sure that any of the members of 
these denominations who are lawyers will be glad to perform this service. 
If this is done, then I advise that you have a right to declare that these or- 
ganizations are within the scope of the exemption provision, provided of 
course, that you find that they are owned by the denominations in question 
and have the necessary amount of assets. 
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ADOPTION LAWS; RELEASE BY MOTHER OF ILLEGITIMATE CHILD; ACCEPTANCE 

BY SUPERINTENDENT OF PUBLIC WELFARE OF COUNTY OTHER THAN 

THAT OF RESIDENCE OF MOTHER 

1 August 1945 

I have your letter of July 27. Under date of March 8, 1943, an opinion 
was expressed in a letter to Mr, Albert J. Ellis, Attorney, of Jacksonville, 
as follows: 

"You inquire as to whether a Superintendent of Public Welfare may 
accept an illegitimate child for adoption whose mother is a nonresident 
of the county in which the Superintendent of Public Welfare holds 
office. 

"It is my opinion that the powers and duties of a County Superin- 
tendent of Public Welfare are confined to the county in which such 
Superintendent is appointed. This being true, it is my opinion that a 
Superintendent of Public Welfare should not undertake to accept a 
release or surrender affidavit from the mother of an illegitimate child 
where the residence of the mother is in a county other than the county 
in which the Superintendent of Public Welfare was appointed." 

In your letter of July 27 you submit in the form of questions and an- 
swers, the matter of interpretation of the word "residence" as used in this 
letter, setting out in substance the questions and answers which we dis- 
cussed in our conference recently on this subject. 

I think you have summarized correctly the questions and answers thereto 
as we discussed them. I assure you that all of us in this office appreciate the 
opportunity of discussing the problems with you that arise in your office 
and that we are always ready to cooperate with you in any way. 

ADOPTION; CONSENT; VALIDITY OF COMMON LAW MARRIAGE; VALIDITY AS 

AFFECTING CONSENT IN ADOPTION PROCEEDINGS 

1 October 1945 

In your letter of September 25, 1945, you inquire if the mother's signa- 
ture to the consent to an adoption of a child born in a common law relation- 
ship in another State is sufficient, or if it is necessary for the common law 
husband to also sign the consent to the adoption. You further state that the 
common law husband has deserted the mother and child and that at the 
time of the child's birth the common law husband publicly acknowledged 
the common law wife and baby. The couple in question lived in the State of 
New York in this common law relationship and the child was born there. 

I think the answer to your question depends upon the validity of a com- 
mon law marriage in the State of New York and the extent of recognition 
that the State of North Carolina would give to such a relationship. 

To constitute a marriage valid at common law, it was not necessary that 
it should be solemnized in any particular form or with any particular rite 
or ceremony. It was required, however, that there should be an actual and 
mutual agreement to enter into a matrimonial relation, permanent and ex- 
clusive of all others, between parties capable in law of making such a con- 
tract, and consummated by their cohabitation as man and wife or their 



28] BIENNIAL REPORT OF THE ATTORNEY GENERAL 343 

mutual assumption openly of marital duties and obligations. There are some 
States that still recognize this form of marriage and the general rule is 
that if a marriage is valid in the foreign country or state where it is cele- 
brated or entered into, then it is valid in all other countries and states, with 
two exceptions. These exceptions are incestuous marriages and polygamous 
marriages. The weight of legal authority is undoubtedly to the effect that if 
a common law marriage is valid in a state where it is entered into, then all 
other states will recognize the validity of this marriage even tho those 
states do not recognize common law marriages in their jurisdictions. We 
have heretofore advised you that North Carolina does not recognize a so- 
called common law marriage within her own borders. The question as to 
whether or not this State would recognize and uphold the validity of a 
common law marriage entered into in a State where such marriages are 
valid has never been presented to the Supreme Court of this State, so far 
as I know. For the purposes of this letter, however, I think we can assume 
that our Supreme Court would follow the weight of legal authority as 
established by other jurisdictions. 

There is some doubt as to whether a common law marriage is valid in the 
State of New Yqrk. Such marriages were recognized at one time in that 
jurisdiction. In Vernier's "American Family Law," Vol. I, § 26, Page 107, 
the author lists the State of New York as a State in which common law 
marriages are valid as late as the year 1929. On the other hand, I find in 
the encyclopedia under the subject of marriage that the author gives it 
as his opinion that common law marriages are not now valid in the State 
of New York and you can see, therefore, that the whole question of validity 
appears to be in a state of confusion. So far as you are concerned, you 
might obtain a ruling or statement from the Attorney General of the State 
of New York on this subject. 

The matter is also rendered doubtful due to the fact that many people 
refer to an illicit relationship as a common law relationship. 

If the couple in question has entered into a valid marriage in the State 
of New York, that is a common law marriage that is recognized by that 
State, then in my opinion you would have to follow the ordinary rules in 
obtaining consent to an adoption proceeding and the consent of the father 
and mother both would be necessary. If common law marriages are not 
recognized in New York and were not so recognized at the time these people 
entered into this relationship, then this child is illegitimate and, as we have 
heretofore ruled, the consent of the mother would be sufficient. You can see 
that the matter depends on the validity of the relationship in New York 
and I am extremely doubtful that such relationships have been recognized 
as valid in the State of New York for a good many years, but I am not sure. 

JUVENILE COURTS; TRANSFER OF CUSTODY OF CHILD BETWEEN JUVENILE 

COURTS; LIABILITY FOR SUPPORT OF CHILD COMMITTED TO CUSTODY 

2 October 1945 

I reply to your letter of September 25, 1945. 
You call attention to a ruling of this office dated July 3, 1945, which was 

to the effect that in the administration of the juvenile law, the custody of 



344 BIENNIAL REPORT OF THE ATTORNEY GENERAL [VOL. 

a child could be transferred from one juvenile court to another. You state 
that you have received from a superintendent of public welfare an inquiry 
as follows: 

"If the Juvenile Court in 'A' county, takes custody of children and 
they are placed in boarding homes at the expense of that county, and 
later the parents leave that county and move to 'B' county— can 'A' 
county transfer these children to *B' county, giving *B' county the re- 
sponsibility of placing these children in boarding homes in 'B' county, 
and paying for their support?" 

You will note that our ruling of July 3, 1945, is based upon several statutes 
of the juvenile court act, and especially Section 110-33 of the General Statutes 
which gives a probation officer, with the approval of the judge of the court 
under which he is serving, the authority to act as probation officer over 
any person on probation transferred to his supervision from any other court. 
We also called attention to a statement of the Supreme Court in the case of 
in re: Coston, 187, N. C. 509, 514. 

It is provided in Section 110-29 of the General Statutes that a juvenile 
court can place a child on probation or commit the child to custody of a 
relative or other fit person; a child can be committed to the custody of the 
State Board of Charities to be placed in a suitable institution, society or 
association; a child can be committed to an institution maintained by the 
State or any subdivision thereof, or to any suitable private institution or 
association, approved by the State Board of Charities and Public Welfare. 
It is provided in Section 110-30 that temporary detention of a child may be 
carried out in a detention home or the judge may arrange for the boarding 
of such children temporarily in a private home or homes in the custody of a 
fit person. This same Section provides that the county in which such child 
shall reside or may be found shall pay a reasonable sum for the board of such 
children. In case the child is detained in a detention home maintained by 
an institution, society or association, the judge shall make an order to pay 
these expenses in a reasonable amount and they shall be paid by the county 
commissioners of the county wherein the child resides or is found. It is 
plain, therefore, that it is the duty of the county wherein the child resides 
or is found to pay for the temporary board and care of such child, and this 
is the county of the particular juvenile court that takes jurisdiction of the 
case. Section 110-34 of the General Statutes appears to be the Section ap- 
plicable to the expenses of a child when it is committed by the court to the 
custody of an institution, association, society or person other than its parents 
or guardian. This seems to relate to the commitment of a more permanent 
nature and this Section likewise provides that the compensation for the 
care of such child, when approved by an order of the court, shall be a charge 
upon the county. This means the county in which the juvenile court is lo- 
cated takes jurisdiction of the child and disposes of the case. This Section 
also gives the county the right to serve a notice on any parent or person 
liable for the support of the child to show cause why such parent or person 
should not pay such sums as the cdurt may direct to cover in whole or in 
part the cost of support of such child. 

I do not find any statutory authority which would allow the juvenile court 
of one county to send a child to another county and give this latter county 
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the responsibility of placing the child in a boarding home and paying for 
its support. I am of the opinion that this liability remains with the county 
in which the juvenile court is located which first assumed jurisdiction over 
the child. There is no authority of law which would support the transfer 
of this financial obligation to another county by a mere transfer of the child 
to such other county under the supervision of a probation officer. The finan- 
cial liability for the support of the child always remains with the county 
which assumed jurisdiction over the child. Transfer of administration does 
not authorize transfer of financial liability. 

I think that I should call attention to the fact that the liability of the 
county in dealing with delinquent juveniles is entirely different from the 
liability of the county in dealing with the county poor as provided by 
Article 13 of Chapter 153 of the General Statutes. As you already know, 
county liability in cases of indigent persons or paupers is entirely determined 
by legal settlement. 

ADOPTION LAW; DISTINCTION BETWEEN VOID AND VOIDABLE MARRIAGES; 

LEGITIMACY OF CHILDREN 

10 November 1945 

In a letter sent to you under date of December 20, 1944, in discussing 
the status of children born as a result of a bigamous marriage, the writer 
said: "We also have a statute in this State to the effect that children born 
as the result of a bigamous marriage or from marriages that are annulled 
are declared to be legitimate." 

The above quoted statement is too broad and does not make the proper 
distinction between void and voidable marriages. Section 51-3 of the Gen- 
eral Statutes contains a list of the prohibited marriages in this State. Our 
Supreme Court has said in numerous cases that of this list of prohibitions, 
only two of the attempted types of marriage are absolutely void, abbinitio, 
or from the very beginning. These two are bigamous marriages and mar- 
riages between a white person and a negro or Indian, within the prohibited 
degree. All marriages contracted contrary to the other prohibitions of this 
Section are called voidable marriages, that is, they are valid until annulled 
or set aside by court decree in an action specifically brought for that pur- 
pose. For a discussion of this important distinction, see the case of Parks 
vs. Parks, 218 N. C. 245, 250. 

What I stated in the above quotation from my letter of the 20th of De- 
cember, 1944, is true in regard to children born as a result of voidable mar- 
riages. Such chillren are protected by Section 52-5 of the G. S. and are 
declared by law to be legitimate. See Taylor vs. White, 160 N. C. 38, 41 
and 42. 

This rule, however, does not apply to children born of bigamous mar- 
riages since such marriages are absolutely void as explained above. Such 
children would, therefore, be illegitimate and you are advised that in all 
adoption proceedings involving children born of bigamous marriages, the 
consent of the mother of such child or children is sufficient, because they 
are illegitimate.   As you know, we have heretofore ruled that the consent 
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of the father is not necessary in adoption proceedings where the child is 
illegitimate. 

OLD AGE ASSISTANCE; ELIGIBILITY; PUBLIC INSTITUTION; LEASE BY COUNTY 

OF COUNTY HOME TO INDIVIDUAL FOR NURSING HOME 

13 November 1945 

Reference is made to lease agreement entered into on the 30th day of 
June, 1945, between the County of Cabarrus and W. P. Phagan. You have 
asked us to review this lease for the purpose of determining whether the 
persons receiving old age assistance and residing in the nursing home oper- 
ated by Mr. W. P. Phagan would be considered as inmates of a public 
institution within the meaning of Section 108-21, sub-section (d) of the 
General Statutes of North Carolina. 

The eligibility contents set forth in Article 3 of Chapter 108 of the Gen- 
eral Statutes dealing with the recipients of old age assistance contain, 
among other things, the following as an eligibility requirement: 

". . . . is not an inmate of any public institution at the time of re- 
ceiving assistance. An inmate of such institution may, however, make 
application for such assistance, but the assistance, if allowed, shall 
not begin until after he ceases to be an inmate." 

It is also provided in sub-chapter one of the social security act, section 
303(a), the following: 

"Sec. 303. Payment to States; computation of amounts 
"(a) From the sums appropriated therefore, the Secretary of the 

Treasury shall pay to each State which has an approved plan for old- 
age assistance, for each quarter, beginning with the quarter commenc- 
ing January 1, 1940, (1) an amount, which shall be used exclusively 
as old-age assistance, equal to one-half of the total of the sums ex- 
pended during such quarter as old-age assistance under the State plan 
with respect to each needy individual who at the time of such expendi- 
ture is sixty-five years of age or older and is not an inmate of a piihlic 
institution, not counting so much of such expenditure with respect to 
any individual for any month as exceeds $40, and (2) 5 per centum of 
such amount, which shall be used for paying the costs of administer- 
ing the State plan or for old-age assistance, or both, and for no other 
purpose."     (Italics ours.) 

The above quotation is contained in 42 U.S.C.A., Section 303(a) Page 
562. 

It seems to me that the State old-age assistance plan as well as the State 
regulations and construction of Statutes should be in conformity with the 
Federal Act dealing with this subject. See Morgan vs. Department of 
Social Security, 127 P. (2d) 686 (Wash.). Carmichael vs. Southern Coal 
& Coke Company, 301 U. S. 495. 

It is important, of course, that the recipients of old-age assistance come 
within the eligibility provisions of the State act not only for proper ad- 
ministration at the State level but also to the end that the administration 
of the State Act conform to the grant in aid requirements as prescribed 
by the Social Security Board in the administration of this part of the social 
security act at the Federal level. 



28] BIENNIAL REPORT OF THE ATTORNEY GENERAL 347 

It is understood that any remarks in this letter are addressed to the State 
agency for its consideration in its own administration problems and that 
anything herein stated is not to be construed as any attempt to interpret 
the Federal Statutes or regulations since the Bureau of Public Assistance 
is responsible for its own administration and interpretations as to con- 
formity. 

In our letter to you of May 14, 1945, we set forth fully our reasons to 
the effect that counties have ample power to lease real estate and it is not 
necessary to consider again the factor of public ownership. I am of the 
opinion that all essential legal requirements for a valid lease have been met 
as to authority, conform.ity of State law and formal execution. 

The consideration expressed in the lease is the sum of $160.00 per month 
with an option to extend for a second term of five years at a monthly rental 
of $210.00. It appears that there was a former lease in existence and that 
the lease under consideration now is a modification of same. Under the 
foi-mer lease, the lessee made certain repairs to the building in the amount 
of approximately $6000.00. Under the present lease, the lessee is required 
to maintain the buildings in good condition and it is estimated that to carry 
out this clause there will be a cost of approximately five or six hundred dol- 
lars a year. With this in mind, it seems to me that the rental of the prop- 
erty is sufficient and is reasonable when considered in relation to the rental 
market and the demand for this type of property. 

The duration of the lease is from the first day of July, 1945, until the 
30th day of June, 1950, with a clause to the effect that upon written notice 
not later than the first day of April, 1950, the lease may be extended for an 
additional period of five years. The lease contains the usual clause of for- 
feiture for non-payment of rent. I think, however, that we should con- 
sider the clause containing the option by the land-lord to terminate the 
lease, which is as follows: 

"This lease is, however, executed and accepted subject to the con- 
dition that if at any time during the term thereof such an emergency 
should arise that as to make it necessary for the party of the first 
part to use the premises for county purposes, then in that event the 
party of the first part may terminate and cancel this lease by giving 
to party of the second part six months' written notice of such ter- 
mination." 

It seems to me that under this clause the land-lord is the final judge of 
the type of emergency which would make it necessary for the land-lord to 
terminate the lease upon six months written notice. Under this clause it 
seems to me that in spite of the statement of the duration of the lease the 
practical conclusion to the whole matter is that Mr. Phagan really holds 
only a six-months lease. It seems to me that this does give the County a 
large measure of control, which is inconsistent with a private undertaking 
of this nature and which could be construed as a matter of practice in al- 
lowing the county to act in a capacity other than a land-lord. 

It is noted that the lease contains provision that the demised premises 
shall, during the term of this lease, be used exclusively for the purpose of 
conducting a nursing home. While it is usual in ordinary leases to stipu- 
late as to the type of business that shall be carried on in and about the 
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premises, I think our most usual phrase on this subject is to the effect that 
the lessee shall make no unlawful use of the premises. So long as the 
premises are not damaged, it is usually left to the discretion of the lessee 
as to what use he shall make of the premises. 

I am of the opinion that the lease should also contain a clause to the 
effect that the lease shall constitute the entire contract between the parties 
and that none of the terms and conditions shall be varied or modified unless 
such changes or modifications are reduced to writing and made a part of 
the lease. 

The Public Welfare Manual, in defining a public institution in Section 
4231, says: 

"A public institution is a place of residence which affords shelter or 
care to a person or persons and is supported or managed, in whole or 
in part, by or through any public instrumentality, official, or employee 
acting in an official capacity." 

While I am not insinuating that the officials of Cabarrus County are ac- 
tually converting this nursing home into a public institution, either directly 
or indirectly, and the comments herein contained are intended as no re- 
flection whatsoever on these officials, nevertheless, I am of the opinion that 
the clause in the lease pertaining to the use of the property and the clause 
in the lease pertaining to the forfeiture of the lease upon emergency create 
conditions which render the demised premises susceptible of being con- 
verted into a public institution is a matter of actual practice. While I 
again state that such is not the case on the evidence before me, neverthe- 
less, in order that there be no question about the eligibility or the recipi- 
ents of old-age assistance who may reside in this nursing home, it is sug- 
gested that the lease be reformed as to the term and as to the use of the 
premises. 

So far as I can see, the other provisions of the lease are in conformity 
with usual commercial practices in our State. 

LEGAL SETTLEMENT; LENGTH OF RESIDENCE; SETTLEMENT OF SINGLE WOMAN 

WITH ILLEGITIMATE CHILD; EFFECT OF LIVING IN ADULTERY 

7 January 1946 

In your letter you state that the Department of Public Welfare of one of 
the larger counties of the state has been asked to assume responsibility for 
a child born out of wedlock to a couple who has been living for three years 
in this county in our state as husband and wife. The facts show that the 
couple were not married although they posed as man and wife and were 
accepted as such in the community during their period of residence. The 
woman was not employed in any occupation, but was supported in the home 
by the alleged husband. The county contends that, as the woman was un- 
married and not self-supporting during the period that she lived in the 
county in this state, and was really living in fornication and adultery, she 
has not, therefore, established residence and the county further contends 
that her legal settlement is in the county in the other state where she had 
previously resided and claimed as place of residence.    You point out that 
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under our law the child was born out of wedlock and that the legal settle- 
ment of the child would follow that of the mother. 

You would like to have the opinion of this office in regard to the legal 
settlement of this woman based upon the above set of facts. 

The law of our state governing legal settlements is found in Section 
153-159 of the General Statutes which is as follows: 

"Legal settlements may be acquired in any county, so as to entitle 
the party to be supported by such county, in the manner following, and 
not otherwise: 

"1. By one Year's Residence.—Every person who has resided con- 
tinuously in any county for one year shall be deemed legally settled 
in that county. 

"2. Married Women to have Settlement of their Husbands.—A mar- 
ried woman shall always follow and have the settlement of her hus- 
band, if he have any in the state; otherwise, her own at the time of 
her marriage, if she then had any, shall not be lost or suspended by the 
marriage, but shall be that of her husband, till another is acquired by 
him which shall then be the settlement of both. 

"3. Legitimate Children to Have Settlement of Father.—Legiti- 
mate children shall follow and have the settlement of their father, if 
he has any in the state, until they gain a settlement of their own; but 
if he has none, they shall, in like manner, follow and have the settle- 
ment of their mother, if she has any. 

"4. Illegitimate Children to Have Settlement of Mother.—Illegiti- 
mate children shall follow and have the settlement of their mother, at 
the time of their birth, if she then have any in the state. But neither 
legitimate nor illegitimate children shall gain a settlement by birth in 
the county in which they may be born if neither of their parents had 
any  settlement therem. 

"5. Settlement to Continue until New One Acquired.—Every legal 
settlement shall continue till it is lost or defeated by acquiring a new 
one, within or without the state; and upon acquiring such new settle- 
ment, all former settlements shall be defeated and lost." 

Upon the state of facts set forth in your letter this woman not being 
married would acquire a legal settlement in the county under subsection 
1 of the above-quoted section. In my opinion she would have a legal settle- 
ment in the county in this state when she had resided continuously for one 
year in that county. You state that she has resided continuously in the 
county for three years which of course would make the case much stronger. 
The child being illegitimate would have the settlement of its mother ac- 
cording to subsection 4 of the above-quoted section, which is equivalent to 
saying that the child would also have legal settlement in the county in 
question in this state. I fail to find anywhere in the statute anything that 
supports the position that living in fornication and adultery affects the 
acquisition of legal settlement. The fact that people live in sin cannot pre- 
vent them from becoming residents of the state, or acquiring legal settle- 
ments. To my mind the fact that the couple lived in fornication and 
adultery has nothing to do with the situation whatsoever. It would be just 
as plausible and reasonable to say that because a woman of Anglo-Saxon 
descent commits adultery she is thereby changed into an oriental person. 
So far our law has not seen fit to combine morals with residence and settle- 
ments. 
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In our opinion the legal settlement of the woman and child are in the 
county in question in this state. 

ADOPTION LAW; ELIGIBILITY FOR ADOPTION; CHILD BORN IN THIS STATE OF 

NON-RESIDENT MOTHER 

8 January 1946 

You call attention to the fact that on April 11, 1945, this office Issued a 
ruling concerning the interstate transfer of children wherein it was said 
that a child born to a mother who came from another state into North Caro- 
lina prior to, or during the period of pregnancy, would not be subject to the 
so-called interstate placement provisions of our law, see Sections 110-50 
through 110-56 of the General statutes. 

You now give us certain facts as follows: 
A non-resident mother came into this state and gave birth to a child; she 

came to the state a short time before the child was born. The child was 
placed directly by the mother in the home of a North Carolina couple for 
adoption and the mother then returned to her own home or residence in 
another state. You call attention to Section 48-1 of the General Statutes 
and particularly to that portion which reads as follows: 

"Provided, that in every instance when the parent, guardian, or cus- 
todian of the child is not a citizen or resident of the state of North 
Carolina at the time of filing of petition for adoption, or where the 
child has been brought into the state for the purposes of placement and 
adoption by a parent, person, agency, institution or association, the 
provisions of chapter two hundred twenty-six of the Public Laws of 
one thousand nine hundred and thirty-one (s. 110-50 to 110-56) must 
be complied with before the child is eligible for adoption." 

You also call attention to the fact that on June 30, 1943, we told the 
Clerk of the Court of Granville County that the provisions of Chapter 226 
of the Act of 1931 would apply in the case of a child born in North Carolina 
to a mother who was then a resident of this state, but who had married and 
become a resident of another state prior to the filing of the petition for 
adoption of the child by a North Carolina couple, the child never having 
left the state. 

Your particular question is as follows: 

"In the case in point how would we proceed in establishing the eli- 
gibility of this child born in North Carolina to a non-resident of the 
state for adoption in a North Carolina Court so that we may furnish 
the court with a statement or certificate to the effect that the provi- 
sions of Chapter 226, 1931 have been complied with?" 

The so-called interplacement law which is really Sections 110-50 through 
110-56 of the General Statutes, has now become obsolete, and experience 
has demonstrated that it has no practical value. The repeal of this entire 
act, or at least nearly all of its provisions, has been recommended by a 
person who has made an intense study of our adoption laws and this action 
will no doubt be approved and recommended by the Committee appointed 
by the Governor to study all laws dealing with domestic relations. It has 
been shown beyond a doubt that this type of law does not aid or help solve 
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the problems connected with adoption and often thwarts the purposes of 
the adoption law. A rigid application prevents children from being adopted 
into good homes, and it has been demonstrated that the welfare agencies of 
the different states can be depended upon to work together in a mutual 
spirit of helpfulness, and that the agencies keep their agreements with each 
other without the necessity of providing bonds as set forth in Section 110-51, 
and many other technical requirements in this type of interstate law. I 
don't think that this office can repeal the act by its interpretation, but I do 
think that the adoption law should be construed to promote adoption and to 
give homes to unfortunate children, and the technical application of the 
interstate placement law should not be construed strictly and its technical 
scope should not be expanded in an effiort to include cases that do not belong 
within the coverage of such provisions. 

The fact remains that the interstate placement law only applies to situa- 
tions where it is proposed to bring a child from another state into this state 
for adoption, or where it is proposed to send a child in this state to another 
state for adoption. As we said in our letter of April 11, 1945, the inter- 
state placement law does not apply to a situation where a woman comes 
into this state, is pregnant and gives birth to the child in this state; it 
does apply where a child has already been born out of this state and is 
brought into this state for purposes of adoption only, as described in Section 
110-50. Likewise, the questions of residence and interstate placement do 
not apply to a child born in this state, although of non-resident parents, 
and where it is not contemplated that the child will be sent out of the state 
for the purposes of adoption as described in Section 110-52. 

Under the facts set forth in your letter there is simply no place or state 
of facts under which the application of the interstate placement law should 
be made. The Granville case or interpretation is not applicable to this case 
for the reason that the woman in question in that case was a resident of 
this state and had legal settlement already in this state. She lost the legal 
settlement through marriage. In this case we knew to begin with that the 
woman had no legal settlement in this state when she came into the state, 
and it requires non-residence, plus a bringing in or sending out of the child 
to bring into play the application of the law. 

I am of the opinion, therefore, that under the facts set forth in your let- 
ter, the interstate placement law is not applicable and the reference to it 
in Section 48-1 of the General Statutes does not require its application in 
this case. If it is thought necessary that any certificate should be made, 
then a certificate should be made at once to the effect that the child is 
eligible for adoption, as the Board can do this at once where the parents 
have not acquired legal settlement, but the child is born in the state. 
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STATE BOARD OP PUBLIC WELFARE; LICENSE REQUIRED FOR SOLICITING PUBLIC 
ALMS ; NON-RESIDENT ORGANIZATIONS AND INSTITUTIONS ; RESIDENT AND 

INTRA-STATE ORGANIZATIONS AND INSTITUTIONS; INDIVIDUAL LICENSE 

OF SOLICITOR; DEFINITION OF "LODGE" 

9 March 1946 

In your letter of February 23, 1946, you submit to us certain questions 
arising under Article 5, Chapter 108 of the General Statutes; and more 
specifically, the subject of organizations and individuals soliciting public 
alms.    These questions are as follows: 

"1. Does the statute give the State Board of Public Welfare responsi- 
bility for granting permits for solicitation to intra-State agencies with the 
exceptions listed in 108-90 as well as to agencies chartered or organized out- 
side the State? 

"2. Can an agency which is so closely affiliated with an out-of-state 
agency that its policies are at least partly determined by the parent or- 
ganization and a fixed proportion of the funds collected are sent to the 
parent organization evade coverage under 108-80 by being chartered in 
North Carolina? 

"3. Under 108-85 provision is made for licenses to individuals and to or- 
ganizations, institutions, or associations while 108-86 requires solicitors to 
have copies of such licenses. May this be interpreted to mean that whereas 
individual solicitors must have licenses, the representatives of licensed or- 
ganizations conducting well-organized and publicized State-wide campaigns 
need not carry individual licenses? 

"4. What type of agency is covered under the word "lodge" in 108-90?" 
As to your first question, it is provided by Section 108-80 that all organ- 

izations, institutions, all associations formed outside of the State for charit- 
able purposes and who, through agents, representatives or by mail, publicly 
solicit and receive public donations or sell memberships in the State and 
all individual firms or organizations selling merchandise, periodicals, books 
with advertising space of any kind upon the representation or upon the 
pretense that the whole or any part of the profit derived therefrom shall be 
used for charitable purposes are required to file a public statement with the 
State Board of Public Welfare setting forth certain information as re- 
quired by the statute. 

There are ambiguities in the statute by construing all the sections to- 
gether and considering the whole article, and I am of the opinion that the 
Act was intended to require all individuals, persons, firms or corporations 
soliciting alms for charitable purposes to comply with the act by filing an 
application containing the information stated; and this is applicable to 
intra-State individuals and associations as well as to foreign organizations, 
associations or non-residents. This is the only possible construction of the 
article that is consistent with the fact that the statute grants certain exemp- 
tions to local organizations. You will note the local organizations or asso- 
ciations can solicit in their counties where they are located. You will also 
note that the provisions of the article do not apply to religious, lodge or 
other meetings where solicitation is made; and the very last section in the 
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article (108-90) exempts all churches and religious denominations, lodges, 
etc., located in, resident in, or having communicants or members resident of 
the State as well as the employees and representatives of such organiza- 
tions. There would be no need of these exemptions if the statute is inter- 
preted as not applicable to intra-State individuals, societies, and organiza- 
tions. One of the dominant objectives of the statute is to protect the public 
against fraudulent organizations who do not intend to apply their funds 
solicited to bona fide charitable purposes. The many so-called "rackets" 
existing in the field of soliciting funds from the public for charitable pur- 
poses are well-known and common knowledge. It is hard to see why a 
statute as broad as this one should be construed as protecting the people 
of the State against fraudulent schemes of non-resident mem.bers or foreign 
associations and offering the public no protection as against the fraudulent 
schemes and organizations within the confines of our own State. Such an 
interpretation is not logical. We are of the opinion, therefore, that this 
article applies to intra-State agencies; and that such agencies should secure 
permits for solicitations unless they fall within the exemptions enumerated 
within the article. 

As to your second question, I think that the affiliation of an intra-State 
organization with an out-of-state agency and to what extent this affiliation 
determines the conti-ol of the policies of the intra-State agency is a ques- 
tion of fact to be found by the State Board of Public Welfare. I think that 
the State Board of Public Welfare has a right to examine into the internal 
aft'airs and connections as well as controls existing between the intra-State 
agency and the foreign agency. The fact that the intra-State agency has 
a domestic body, to my mind, is not conclusive; and it seems to me that in 
enforcing a statute of this type, which is in the nature of a police regula- 
tion, the State Board of Public Welfare would have a right to disregard 
forms and corporate fictions and to examine the actual workings and opera- 
tions of the two agencies or organizations. If it is further found that the 
intra-State agency is but a mere branch or representative of the foreign 
agency, then the Board can so find. If we are correct, however, in our in- 
terpretation as to your first question, it seems to me that in the situation 
presented by your second question, the fact that the organization is of a 
local nature would still require an application for license; and a license is- 
sued if the organization solicits on a State-wide basis. If the organization 
solicits only in the county of its domestication or home office, it would still 
require an application and license if it is in fact a representative or an 
agency of a foreign organization. 

As to your third question, I see no reason why the representatives of 
licensed organizations conducting publicity campaigns and other things 
aside from actual solicitation should be required to have a copy of the li- 
cense.   The solicitors, of course, under the statute must have such copies. 

As to your fourth question, the word "lodge" is defined in the case of 
ANGE vs. THE SOVEREIGN CAMP OF THE WOODMEN OF THE 
WORLD, 171 N. C. 40, 41, as follows: 

"It had a lodge there, which, according to the accepted definition, 
means the meeting room of an association as well as the regularly con- 



354 BIENNIAL REPORT OF THE ATTORNEY GENERAL [VOL. 

stituted body of members which meets therein, for the transaction of 
its business or the conduct of its affairs." 

In the case of STATE v. NATIONAL ASSOCIATION OF FARMERS 
AND MECHANICS, 9 P. 956  (Kan.), it is said: 

" 'Lodge,' as used in reference to associations of that name, is de- 
fined by "Webster to be a secret association such as the Free Masons, 
Odd Fellows and the like." 

There are also a considerable group of insurance societies that have a 
secret ritual and operate on a large basis such as Woodmen of the World, 
Modern Woodmen of America, etc. I believe, however, that the definitions 
given above will be sufficient for the purposes of determining exemptions and 
for any other purposes in granting or withholding licenses under the article. 

STATE BOARD OF PUBLIC WELFARE; COUNTY BOARDS OF PUBLIC WELFARE; 

MERIT SYSTEM LAW; APPOINTMENTS AND SALARIES OF PERSONNEL 

EMPLOYED BY COUNTY BOARDS OF PUBLIC WELFARE; EFFECT OF 

NON-COMPLIANCE WITH MERIT SYSTEM LAW 

11 March 1946 

In your letter of March 11, 1946 you ask us if the State Board of Public 
Welfare has any authority to transmit State and Federal funds for public 
welfare administration and grants-in-aid to counties except and upon the 
conditions that the appointments and salaries of the personnel in county 
departments of public welfare are certified by the Merit System Supervisor. 

The Merit System Act and the rules and regulations established by the 
Merit System Council pursuant to the authority granted by the Act are 
binding upon county boards of public welfare. Section 126-14 of the Gen- 
eral Statutes, which is a part of the Merit System Law, provides as fol- 
lows: 

"The merit system council appointed under the provisions of this 
chapter shall have the authority to establish, maintain and provide 
rules and regulations, in cooperation with the state board of health 
and the state board of charities and public welfare, for the administra- 
tion of a system of personnel standards on a merit rating system with 
a uniform schedule of compensation for all employees of the county 
welfare departments and the county, city, and district health depart- 
ments." 

On May 9, 1941 and on June 24, 1942 this office ruled that the Merit Sys- 
tem Law in its coverage extended to all employees of the departments men- 
tioned in the Act and that this extended to all employees of the county 
welfare departments and the county, city, and district health departments. 
Copies of these opinions are attached to this letter for the sake of illustrat- 
ing and defining the scope of coverage of the Merit System Law. 

In addition to the interpretations, copies of which have been referred to, 
the rules and regulations promulgated by the Merit System Council which 
have the force and effect of law provide in Article XXI under the subject 
of "Applicability," as follows: 

"All positions other than those hereinbefore exempted in Article I, 
Definition 8, shall be filled by persons selected on the basis of merit in 
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accordance with this Rule. This Rule shall apply to all personnel (1) 
in the North Carolina Unemployment Compensation Commission, (2) 
in the North Carolina State Commission for the Blind, (3) in the State 
Board of Charities and Public Welfare, and the County Welfare 
Boards, and (4) in the North Carolina State Board of Health, and in 
local health departments." 

Under the provisions of Section 103-13 of the General Statutes, a county 
superintendent of welfare must be appointed according to the rules and 
regulations of the Merit System. Such a superintendent must take a Merit 
Examination, and his name must appear on the list of eligibles appearing 
on the registers as established by the Merit System Council. There is no 
authority of law to employ any county superintendent of welfare by any 
other system. The compliance with the Merit System Law and the certifi- 
cation of such a person as eligible by the Merit System Supervisor is a 
condition precedent to the employment of a county superintendent of wel- 
fare. Likewise, all of the employees of the county welfare department must 
comply with the Merit System Law, take an examination, be established 
on the registers, and be certified by the supervisor of the Merit System 
Council before such employees have any legal employment or before the 
status of employer and employee exists between the county welfare depart- 
ment and such persons. The fact that a county or counties elect to pay all 
of such salaries from county funds does not change or alter the fact or the 
rule of law that all of the employees of a county welfare department must 
be employed and appointed according to the Merit System Law. Any at- 
tempted appointments made other than in compliance with the Merit Sys- 
tem Law, in our opinion, are void; and such employees have no authority 
to act or to perform any functions on behalf of the county welfare depart- 
ment nor does any agency or any unit of Government have any legal au- 
thority to expend public funds or to pay salaries out of public funds to such 
persons who are attempting to act as employees of the county welfare de- 
partment without complying with the Merit System Law and without being 
certified by the Merit System Supervisor. 

It is provided in Section 402 (a) of Title IV of the Social Security Act, 
dealing with grants to states as aid to dependent children, that a State plan 
for aid to dependent children, among other things, must: 

"V. Provide such methods of administration (including after Janu- 
ary 1, 1940, methods relating to the establishment and maintenance of 
personnel standards on a merit basis, except that the Board shall exer- 
cise no authority with respect to the selection, tenure of office, and 
compensation of any individual employed in accordance with such meth- 
ods) as are found by the Board to be necessary for the proper and 
efficient operation of the plan; * * *" 

It is provided in Section 404 of the same title of the Social Security Act 
that if the Social Security Board finds, after notice and hearing, that there 
is a failure to comply substantially with any provisions of Section 402(a), 
then further payments will not be made to the State in the way of grants- 
in-aid until the Board is satisfied that there is no longer any failure to 
comply. 
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I might mention also that under Title I of the Social Security Act the 
same requirement says that a compliance with the Merit System Law on 
the part of the State Board of Welfare and the County Board of Welfare 
is required by the Federal Act with reference to grants to states for old-age 
assistance. See Section 2(a) of Title I of the Social Security Act as amend- 
ed.    See also subsection 2 of Section 4 of Title I of the Social Security Act. 

Under the provisions of Title XI of the Social Security Act the Federal 
authorities have a right to make rules and regulations for the efficient ad- 
ministration of the Act; and pursuant to this and other powers exercised by 
the Social Security. Board, certain standards for a Merit System of per- 
sonnel administration in State Public Assistance Agencies has been es- 
tablished by the Board; and by virtue of these standards all positions, such 
as those that are under discussion in this letter, must be filled on a Merit 
System basis; and in accordance with standards and procedures set forth 
in the rules and regulations for the Merit System adopted by the State 
agencies. In addition to these Federal standards which must be observed 
as a condition for grants-in-aid, it is provided by our own statute under 
Section 126-15 as follows: 

"Wherever the provisions of any law of the United States, or of any 
rule, order or regulation of any federal agency or authority, provid- 
ing or administering federal funds for use in North Carolina, either 
directly or indirectly or as a grant-in-aid, or to be matched or other- 
wise, impose other or higher civil service or merit standards or dif- 
ferent classifications than are required by the provisions of this chap- 
ter, then the provisions of such laws, classifications, rules or regula- 
tions of the United States or any federal agency may be adopted by 
the council as rules and regulations of the council and shall govern the 
class of employment and employees affected thereby, anything in this 
chapter to the contrary notwithstanding." 

When it comes to the administration of Old-Age Assistance by the Divi- 
sion of Public Assistance, certain powers and duties are given to the State 
Board of Public Welfare by Section 108-28 of the General Statutes. It is 
provided that the State Board: "Shall supervise the administration of as- 
sistance to the needy aged under this article by the county boards." It is 
further provided under subsection (b) that the State Board can make rules 
and regulations and take such action as might be necessary or desirable 
for carrying out the provisions of the article. The rules and regulations 
made by the State Board are binding on the counties and must be complied 
with by the respective boards of county commissioners and county boards of 
welfare. Under subsection (h) of the same section, the State Board is em- 
powered to receive grants-in-aid from the Federal Government for these 
purposes and for carrying out the provisions of the article. The same pro- 
visions are found in Section 108-57 of the General Statutes, which deals 
with funds for aid to dependent children. It, therefore, appears that the 
State Board of Welfare and the Commissioner are charged with the duty of 
seeing that the administrative funds are properly handled and properly 
spent. 

It is also provided in Section 103-13 as to a county superintendent of 
public welfare that the county welfare board: "Shall determine the salary 
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to be paid the superintendent of public welfare, in accordance with the 
Merit System compensation plan, either at the time of his appointment or 
at such time as they may be in regular or called session for the purpose, 
and the salary shall be paid by the respective counties from Federal, State, 
and County funds * * *" 

It is provided in Section 108-14 of the General Statutes that the county 
welfare superintendent is the executive officer of the county welfare board, 
and he or she must appoint office personnel in accordance with Merit Sys- 
tem regulations of the State Board of Charities and Public Welfare and 
that these salaries shall be paid by the county from Federal, State, and 
county funds. It is clear, therefore, that as to these employees, including 
the county superintendent of welfare, that the Merit System compensation 
plan must be followed as to appointments and as to salaries. 

Considering, therefore, the Federal statutes and standards and the State 
statutes and regulations, we are of the opinion that the State Board of 
Public Welfare or the Commissioner as administrative agent or officer of 
the State Board has the right and authority to withhold allotments of State 
and Federal funds from those county boards of welfare who do not comply 
with the Merit System Law and its regulations and who do not appoint 
and pay their personnel including the county superintendent of welfare 
according to the Merit System Law and regulations and from the registers 
of eligibles as certified by the Merit System Supervisor. This would es- 
pecially be true in a case where a county superintendent of welfare is at- 
tempting to act under an appointment by the county welfare board when 
such so-called superintendent of county welfare has not been appointed 
from the list of eligibles under the Merit System plan and has not been 
certified by the Merit System Supervisor. In such a case, in our opinion, 
the person attempting to act is not the de jure county superintendent of 
welfare. In such a situation, there is really no legal county superintendent 
of public welfare, and there is no person who has the legal authority to 
administer the funds at the local level; and there is no one that the State 
Board of Public Welfare can hold responsible for the administration of the 
Act as well as the proper expenditure of funds. For this reason alone, the 
Commissioner of Public Welfare, as well as the Board, would have a right 
to withhold all grants or allotments of Federal and State funds made to 
the county welfare board. Where such a situation exists, it is the positive 
duty of the Board and the Commissioner to withhold such funds and grants 
until compliance with the Merit System Law and regulations have been 
established and to the end that the whole State system may be in conformity 
with the Federal standards and the Social Security Act. 

As to those funds and salaries already paid while a county superintendent 
of welfare has not been appointed according to the Merit System Law and 
regulations, the Merit System Supervisor has a right to review the payroll 
for conformity as provided by Article XVIII of the Merit System regula- 
tions. 
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STATE BOARD OF PUBLIC WELFARE ; ADOPTION ; CONSENT ; EFFECT OF FINDING 

BY JUVENILE COURT UNDER GENERAL STATUTES 48-10; GUARDIAN AD LITEM 

13 March 1946 

In your letter of February 8, 1946 you enclose copy of a Juvenile Court 
Order with names deleted, and you ask as to vphether or not this Order is 
sufficient authority under the provisions of Section 48-10 of the General 
Statutes for the Children's Home Society of North Carolina to place for 
adoption and consent to adoption of the minor child described therein. You 
also enclose a copy of another Order of the Court where a guardian ad litem 
was appointed for the child, and it is your opinion that Order No. 1 was 
first issued; and the second Order, which is marked Order No. 2, was issued 
on the same day. 

You would like to know if the Order containing the findings of the Juve- 
nile Court is sufficient for the adoptive placement of the baby or you would 
like to also know if the Order appointing the guardian ad litem should be 
allowed to stand or should be stricken out for adoptive purposes. 

No one can tell to what extent Section 48-10 can be of any use in an adop- 
tion proceeding. You will note that Section 48-10 does not confer upon 
any person or institution the authority to consent to an adoption. It simply 
cuts off all parental rights in an action or proceeding for adoption and dis- 
penses with consents of parents. In the case of WARD v. HOWARD, 217 
N. C. 201, 206 the Supreme Court of North Carolina, in speaking of the 
relation of the juvenile Court Act to the Adoption Law, said: 

"The purpose of the Juvenile Court Act was to'protect both society 
and minor children, which form such a large part of it, from the effect 
of delinquency on the part of the child and neglect on the part of 
parents and custodians—not any more as to parents than as to others 
having the care and custody of children. It is in no respect an amend- 
ment to the Adoption Law, nor can it be considered as relieving against 
the stricter provisions of that law, where the Adoption Law itself 
speaks upon the subject." 

I think that the best thing to do in this case is for the Judge of the Juve- 
nile Court to make the findings in Order No. 2 provided, of course, he 
strikes out the clause, "until eighteen years of age." In addition to having 
this Order signed, I think the Clerk of the Superior Court should appoint 
a next friend to give or withhold consent as provided in Chapter 787 of the 
Public Laws of 1945. You will see that this chapter provides that if the 
Court finds as a fact (the word "Court" here means the Clerk of the Court 
in adoption proceedings) that there is no person or persons qualified to give 
legal consent, then the Court can appoint some suitable person or the County 
Superintendent of Public Welfare of the county to act as next friend and 
to give or withhold consent in the proceeding. 

I suggest, therefore, that you do both of these things; and you will then 
have made the proceeding as legally proper as possible. Unfortunately our 
Supreme Court has not given very many, if any, constructions of the pres- 
ent Adoption Law, and there is not much to guide us in the matter. A 
former interpretation of this office sent to Mr. John Bonner should be modi- 
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fied to accord with the opinion in this letter.   At that time, the writer over- 
looked Chapter 787 of the Public Laws of 1945. 

STATE BOARD OF PUBLIC WELFARE; ADOPTION; VALIDITY OF JUVENILE COURT 

ORDERS OF STATE OF VIRGINIA AS CONSTITUTING A COMPLIANCE WITH 

SECTION 48-10 OF THE GENERAL STATUTES OF NORTH CAROLINA 

12 March 1946 

You state that the county department of public welfare at Norfolk, Vir- 
ginia has placed a child who is one of its wards with a couple who subse- 
quently moved into North Carolina. This couple expects to establish resi- 
dence in North Carolina and to petition for adoption before the clerk of the 
court of the county in this State in which they have established their resi- 
dence. The data sent to your agency by the Virginia agency contains a 
"Commitment for a Dependent Child" filed before the Juvenile and Do- 
mestic Relations Court of Norfolk. This Commitment shows that the child 
was found to be a dependent child and that the welfare of the child required 
the State to assume guardianship. 

You would like to know whether or not this court action in Virginia com- 
plies with the provisions of Section 48-10 of the General Statutes to the 
extent that the Social Service Bureau of the Department of Public Welfare 
of the City of Norfolk would be authorized to execute a valid written con- 
sent for the adoption of this child before a clerk of the court of a North 
Carolina county. 

I have thoroughly read the provisions of the Virginia Code applying to 
delinquent, dependent, and destitute children; I have also read the chapter 
in the Virginia Code dealing with Juvenile and Domestic Relations Courts 
and the adoption laws of the State of Virginia. My research includes all 
amendments enacted by the 1945 General Assembly of the State of Vir- 
ginia. I am convinced from reading these statutes that the provision allow- 
ing the Department of Public Welfare to give consent to an adoption is in- 
tended to apply only to adoption proceedings initiated and concluded in the 
State of Virginia and entirely within the jurisdiction of that State. It is 
our further opinion that the Juvenile Court mentioned in Section 48-10 of 
the General Statutes contemplates a Juvenile Court established in this State. 
Another grave defect in the matter is the fact that the adjudication in Vir- 
ginia only goes to the extent of finding that the child is a dependent child. 
It does not find that the child has been abandoned by its parents or that it 
is an abandoned child. In my opinion, there is a vast difference between 
a dependent child and an abandoned child as described in Section 48-10. 

I had hoped to give an opinion which would permit the Virginia authori- 
ties to give consent, but I am convinced that this cannot be done. If the 
conditions warrant, I would advise that a guardian ad litem be appointed 
and the consent given by such guardian as provided by the Acts of 1945. 
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PUBLIC WELFARE; ADOPTION; CONSENT; EFFECT OF DIVORCE DECREE ON 

CONSENT OF FATHER OR PRESUMPTIVE FATHER 

11 April 1946 

You state that an adoption proceeding has been had or is in process and 
that the mother only had signed the consent to the adoption. It further 
appears that there was a divorce decree entered in January 1944 on the 
complaint of her husband alleging statutory separation as follows: "Plain- 
tiff and defendant on the 5th day of July 1941 separated on the fault of the 
plaintiff and they have continued to live apart." The child which is the 
subject of the adoption was born on October 23, 1943; and according to the 
statement in your letter is not the child of the husband. The complaint 
does mention a child which was born in December 1941, and this child re- 
sides with the mother; but no mention is made in the complaint of the child 
which is the subject of this adoption proceeding and which was born in 
October 1943. The issue as to living separate and apart for two successive 
years was answered by the jury in the affirmative; and as above stated, 
the decree was granted in December 1944. 

Your inquiry is: Does the divorce decree granted in December 1944 as it 
stands establish the fact that the child born in wedlock in October 1943 is 
not the child of the mother's husband? 

You further ask: Is the consent of the mother to the adoption of this 
minor a sufficient consent? 

The circumstances related in your letter, of course, indicate that this 
child is illegitimate; but it is not found by the court, no allegation in the 
complaint and no adjudication in the judgment that this child is illegitimate. 
In fact the child seems to have been ignored in the complete divorce pro- 
ceeding. No adjudication having been made as to the legitimacy or ille- 
gitimacy of the child and the child having been born during wedlock or 
while the status of husband and wife existed between the plaintiff and the 
defendant in the divorce case, I am compelled to state that the mother's 
husband is presumed to be the father of the child in accordance with inter- 
pretations that this office has heretofore sent you. My answer, therefore, 
to your first question is that the divorce decree granted on December 1944 
does not establish the fact that the child is illegitimate or is not the child 
of the mother's husband. 

It follows, therefore, that the consent of the mother to the adoption of 
this minor is not sufficient consent standing alone and that the consent of 
the presumptive father must be obtained for a valid adoption. 

JUVENILE COURTS; JURISDICTION; CONTINUING JURISDICTION OF JUVENILE 

COURT ; MINORITY OF CHILD 

16 April 1946 

You state in your letter that in 1940 a girl who was of an age within the 
jurisdiction of the juvenile court was made a ward of the Edgecombe 
County Juvenile Court until further order of the court. The girl was 
committed by the Edgecombe County Juvenile Court to one of the orphan- 
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ages of the State until further order of the court. The superintendent of 
the orphanage now thinks it advisable that other plans be made for this 
girl and was on the point of petitioning the Edgecombe County Juvenile 
Court to rescind the 1940 court order in order to relieve the orphanage of 
the responsibility and return the responsibility to the Edgecombe County 
Juvenile Court. It was his thought that the court should plan for the girl 
during the remainder of her minority which, previous to this time has been 
interpreted as extending to twenty-one years of age. 

It appears that on March 13, 1946, Mr. Clifford Pace, Assistant Director 
of the Institute of Government, wrote the Judge of the Edgecombe County 
Juvenile Court a letter in which Mr. Pace gave it as his opinion that the 
jurisdiction of the juvenile court over a minor ceased to exist when the 
minor reached the age of sixteen and that thereafter the juvenile court 
could make no further orders with respect to the care and welfare of such 
minor. A copy of Mr. Pace's letter is enclosed with your letter, and there 
is also enclosed a copy of a letter written by the clerk of the Superior Court, 
or in this case, the judge of the juvenile court to the superintendent of 
public welfare which quotes from Mr. Pace's letter; and closes by saying 
that in his opinion he no longer has any jurisdiction whatsoever in regard 
to this matter because she is now over sixteen years of age. 

In your letter you raise the question as to the meaning of the word 
"minor" as used in the juvenile court act with reference to the jurisdiction 
of the court, and you would like to know whether or not the jurisdiction of 
the juvenile court over a minor extends or can extend until the minor is 
twenty-one years of age, assuming that the court acquired jurisdiction at 
a time when such minor was less than sixteen years of age. 

A part of Subsection 3 of Section 110-21 of the General Statutes dealing 
with the continuing jurisdiction of the juvenile court is as follows: 

"When jurisdiction has been obtained in the case of any child, unless 
a court order shall be issued to the contrary, or unless the child be 
committed to an institution supported and controlled by the State, it 
shall continue for the purposes of this article during the minority of 
the child. The duty shall be constant upon the court to give such child 
subject to its jurisdiction such oversight and control in the premises 
as will conduce to the welfare of such child and to the best interest of 
the State." 

In Section 110-23 of the Juvenile Court Article, certain terms are de- 
fined; and among other terms, we have the following: 

"The term 'child' shall mean any minor less than sixteen years of 
age. The term 'adult' shall mean any person sixteen years of age or 
over." 

It is our thought that the portion of Section 110-23 above quoted is a 
definition of child and not of minority and simply measures the number of 
years of a minor's life which must elapse before the child will be considered 
an adult for purposes of initial jurisdiction of the court. It is not at all 
inclusive of the term "minority" itself; and to our way of thinking, it simply 
marks the dividing line between the age when the court has initial jurisdic- 
tion over a minor and when a minor will be considered an adult so as to 
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divest the court of its initial jurisdiction. We do not think that this sec- 
tion intends to divest the juvenile court of jurisdiction once the jurisdic- 
tion has been properly acquired nor to prevent the court from exercising 
jurisdiction until the minor becomes of age, that is twenty-one years of 
age, vi^hen and in such event "minority" in the commonly accepted meaning 
of the term ceases to exist. 

In the case of STATE v. COBLE, 181 N. C. 554, 557, the Court said: 

"The jurisdiction of the juvenile court is not to be ousted or denied 
by reason of the fact that the defendant has now reached the age of 
sixteen, when it is clear that his age at the time of the commission of 
the offense, rather than at the time of trial, is to determine his guilt 
or liability and the tribunal which shall take cognizance of his case. 
Furthermore, he is not to be tried as a criminal but as a juvenile de- 
linquent; and, under the express provisions of the statute, the juris- 
diction of the juvenile court, having once attached, continues for the 
purposes of correction and reformation during the minority of the de- 
fendant."    (Emphasis ours.) 

In the case of In re Coston, 187 N. C. 509, 511 the Court said: 

"From the principles approved in these decisions and in further con- 
sideration of the statute and its terms and purpose, it appears that 
the law has primarily conferred upon these juvenile courts the power 
to initiate and examine and pass upon cases coming under its provi- 
sions. That these powers are both judicial and administrative, and 
when, having acquired jurisdiction, a juvenile court has investigated 
a case and determined and adjudged that the child comes within the 
provisions of the law and shall be controlled and dealt with as a ward 
of the State, this being in the exercise of the judicial powers in the 
premises, fixes the status of the child, and the condition continues 
until the child is of age, unless and until such adjudication is modified 
or revised by a further judgment of the court itself or by the Superior 
Court judge hearing the cause on appeal as the statute provides." 
(Emphasis ours.) 

It seems to us that it is the general tenor of the authorities that we have 
examined that the continuing jurisdiction of a juvenile court, assuming 
that the initial jurisdiction of the court has been properly acquired, extends 
until the child is twenty-one years of age. In 31 American Jurisprudence, 
p. 799, Section 31, on the question of continuing jurisdiction, we find the 
following: 

"As a general rule, under statutory provisions in the various states, 
juvenile courts have continuing jurisdiction over an infant delinquent 
or offender. The time during which this jurisdiction continues is 
usually during the minority of the infant, but at least, as the cases 
hold, it does not cease merely on the adjudication of delinquency and 
order of commitment. The purpose of a statutory provision declaring 
that when jurisdiction of the juvenile court has been acquired over the 
person of a child, such jurisdiction shall continue, for the purposes of 
the statute, until the child has attained majority, has been said to be 
to enable the state, under proper circumstances, to take over the cus- 
tody of delinquent children in order to secure their training and re- 
formation; and the power has been regarded as not dependent wholly 
upon statutes, it being said that its origin may be traced to that equit- 
able doctrine that 'equity acts upon the person,' and, thus acting, finds 
no more inviting field for its operation than in the protection of the- 
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personal rights of infants. It has been held that a statute providing 
that when jurisdiction has been acquired under the provisions of the 
juvenile court law over a child, 'such jurisdiction shall continue for 
the purpose of this article, until the chil-d shall have attained its ma- 
jority,' should be construed as meaning that when the juvenile court 
obtains jurisdiction of a delinquent, its retention of that jurisdiction 
until the delinquent attains the age of twenty-one is a retention for 
the purposes of the proceedings in which jurisdiction was obtained, 
and is not to be construed as excluding the jurisdiction of the criminal 
courts to proceed against the infant after he attains the age of 
eighteen on charges of crime committed between that time and his be- 
coming twenty-one years of age." 

In 31 Corpus Juris, p. 1111, Section 243, we find the following: 

"The duration of the custody or commitment is ordinarily within the 
discretion of the court, which may discharge him from custody, when- 
ever in the judgment of the court it is to the laest interest of the child. 
However, in some jurisdictions, where a child is entitled to a jury 
trial, in prosecutions for delinquency, the extent of the punishment is 
exclusively within the province of the jury, and the court is without 
authority to fix it. The period of commitment or detention is often 
regulated by statute, and, in such case, it must comply with that desig- 
nated. It onlinai-ily lasts until the child has obtained his majority, 
and this is so, even though the power of the court to commit was limited 
to chillren under certain age and the child in question has passed that 
age. Under some statutes a female minor may be detained until she 
becomes twenty-one years of age, although she attained her majority 
and married at eighteen."    (Emphasis ours.) 

We also make reference to the case of EX PARTE GRACE NICARRAT, 
41 S.W. 2(d) 176; 76 A.L.R. 654. There is appended to this case, begin- 
ning on p. 657, an annotation of some length which reviews the cases in the 
United States dealing with the power of juvenile courts to exercise con- 
tinuing jurisdiction over infants, delinquents or offenders. 

In the case of STATE v. PENCE, 262 S.W. 360 (Mo.), the court passed 
upon a statute giving the juvenile court of that state continuing jurisdic- 
tion until the child reached its majority. The word "majority" was used 
in the Missouri statute, and this is the reverse of our statute which uses 
the word "minority"; but as we see it, the method of reasoning is the same. 
In construing the word "majority," the court said: 

"However, a majority of the court is of opinion that the quoted sta- 
tutory language is to be construed to mean that when the juvenile 
court obtains jurisdiction of a delinquent its retention of that jurisdic- 
tion until such delinquent attains the age of twenty-one is a retention 
for the purposes of the proceeding in which jurisdiction was obtained 
and is not to be construed as excluding the jurisdiction of the criminal 
courts to proceed against the youth, after he attains the age of 18, on 
charges of crime, committed between that time and his attainment of 
the age of 21." 

In the case of EX PARTE CHANDLER, 268 S.W. 749 (Tex.), the court 
construed the meaning of the word "minority" in a juvenile statute and 
said: 

"The judgment rendered by the trial court is attacked upon the 
ground that it does not set out the length of time for which applicant 
is committed to the training school.    We find no direction in our sta- 
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tute requiring the court to fix a definite length of time for the com- 
mitment of female delinquents, save that it is provided that they shall 
not be committed for a period beyond minority. The judgment in the 
instant case directs that applicant be detained in said training school 
until she shall have reached the age of 21 years, unless the court shall 
make different disposition of her. We do not think the judgment open 
to the complaint leveled at it." 

It is true that the Supreme Court of North Carolina has not directly 
passed upon this point, and we are not prepared to say as a matter of tech- 
nical law and construction that Mr. Pace is wrong in the construction ex- 
pressed in his letter. The Institute of Government is an excellent agency, 
and the opinions expressed by the members of its staff are entitled to 
serious consideration by the various units of our State Government. We, 
however, are of the opinion that the jurisdiction of the juvenile court, when 
once properly acquired in this State, continues in the proceeding in which 
it was acquired until the minor in question reaches his or her twenty-first 
birthday. It seems to us that our Court has expressed itself along this line 
of reasoning when it uses the word "majority"; and the word "minority" 
as used in our statute should be given its usual and accepted meaning which 
means that period of time that an individual is an infant in contemplation 
of law or less than twenty-one years of age. We think that this has been 
the common and accepted construction of the act by the administrative 
agencies administering and dealing with the act and that these adminis- 
trative interpretations are entitled to great weight. 

We answer your question, therefore, that in the case presented by you, 
the Juvenile Court of Edgecombe County does have jurisdiction over the 
girl in question; and, in our opinion, the Judge of the Juvenile Court can 
enter such orders as he thinks proper for the welfare of the ward. 

STATE HOSPITALS; STATE SANATORIUM FOR TUBERCULOSIS; COUNTIES AND 

COUNTY COMMISSIONERS; LIABILITY OF COUNTY FOR CHARGES OF 

SANATORIUM FOR THE TREATMENT OF INDIGENT PATIENTS 

3 May 1946 

You enclose a letter from the Superintendent of Public Welfare of 
Mitchell County, the first two paragraphs of which are as follows: 

"There are two adult male patients in Western North Carolina Sana- 
torium at Black Mountain, North Carolina and three children patients 
in the North Carolina Sanatorium at Sanatorium, Noi'th Carolina from 
Mitchell County. They are from three different families, two of 
which are receiving Aid to Dependent Children and the third has been 
found eligible for such. None of the patients are financially able to 
pay the fifty cents a day required by the institutions. 

"Please get an opinion from the Attorney General whether they 
would be entitled to such hospitalization without cost to them under 
Section 131-54 of the General Statutes of North Carolina provided the 
County Commissioners of Mitchell County refuse to pay as provided 
in Section 131-60 of the same Statutes." 

It seems to me that the principle questions in the letter of the Superin- 
tendent  of  Mitchell  County Welfare  Department  is  whether  or not the 
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State of North Carolina is compelled to pay for indigent patients and thus 
entirely relieve the county of any responsibility in the matter. It is my 
interpretation of Section 131-54 of the General Statutes that the Directors 
of the State Sanatorium shall not make any regulation or rule whereby a 
person shall be excluded from the Sanatorium simply because such person 
is classified as an indigent patient. You will note that the statute is very 
careful to say that the patient in such cases is or must be "otherwise prop- 
erly qualified for admission." I think that the true meaning of this statute 
is that the Directors of the Sanatorium cannot pass any rule, regulation, 
or by-law which would exclude the indigent patients in favor of those pa- 
tients who are able to pay the reasonable value of all charges of treatment. 
For example, if there is a waiting list of patients, indigent patients cannot 
be passed over when their turn comes for admission in order that patients 
who are financially able to pay all charges may be admitted. The statute 
does not mean that the State of North Carolina has assumed the expenses 
of treating all indigent patients. You will note that the balance of the 
statute deals with the collection of charges from those who are able to pay 
or from persons upon whom patients are legally dependent and which per- 
sons are able to pay. There is further provision for bringing suit for col- 
lection in the county in which the case shall be tried. 

Section 131-60 of the General Statutes gives a city or town or a county 
the authority, through its governing body, to provide for the treatment of 
a tuberculous indigent patient provided such patient is a bona fide resident 
or citizen of the city, town or county in question. The charge for such treat- 
ment is limited to not in excess of One ($1.00) Dollar a day per patient. 
As a matter of fact, I am informed that the actual rate is fifty cents a day 
for indigent patients. I have been unable to find anywhere in our law any 
statute that compels a county to pay charges for the treatment of indigent 
tuberculous persons at the State Sanatorium. A county can enter into such 
a contract; but so far as I can see, it is not compelled to do so; however, if 
a county does not wish to pay the regular fees for its indigent patients, 1 
see no reason why the State Sanatorium cannot discharge such patients 
from such county after they have been received, examined, and given treat- 
ment for a minimum period of time as fixed by the regulations of the in- 
stitution. I am unable to find in the statutes any law which leads me to 
believe that the fact that the families concerned are receiving Aid to De- 
pendent Children would have anything to do with the situation. The Super- 
intendent of the Mitchell County Welfare Department in his letter states 
that none of the patients are able to pay the fifty cents a day required by 
the institutions. He does not say whether the parents or any persons upon 
whom the children are legally dependent are able to pay the required mini- 
mum charges. The two adult male patients at Black Mountain more than 
likely are liable for their own charges; and if they are unable to pay, then 
they are actually indigent cases. 

My conclusion, therefore, is that the county is not compelled to enter into 
any agreement or any contract with any of the North Carolina Sanatoria 
for the payment of charges for indigent patients; but the Sanatoria can 
admit, examine and exclude such patients of such counties after treating 
them for a minimum period of time as fixed by their own regulations. 
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P.S.: In regard to the children from Mitchell County who are at the 
State Sanatorium located at Sanatorium, North Carolina, I have just talked 
with the Business Manager of the institution by telephone; and he tells 
me that a Mr, Yelton brought these children to the Sanatorium and paid 
their charges for two months in advance in cash. The children were ad- 
mitted on the 23rd of April, 1946, and the application states that any further 
charges are to be sent to the mothers of the children in question. The Busi- 
ness Manager states that there is nothing on his records whatsoever to 
show that Mitchell County has ever agreed to assume any charges in these 
cases; and the Business Manager states that so far as the records of his 
office are concerned, the Sanatorium and its officials are not looking to 
Mitchell County for payment in these cases and that it was understood by 
the agents of the Sanatorium that the county had not obligated itself in 
any way. It, therefore, seems to me that it should be understood and agreed 
upon between the county authorities and the Sanatorium before indigent 
patients are admitted as to who will assume the obligation. 



OPINIONS TO DEPARTMENT OF CONSERVATION 
AND DEVELOPMENT 

GAME LAWS; UNLAWFUL POSSESSION OF GAME; INSPECTION OF 

REFRIGERATING PLANTS, ETC. 

10 November 1944 

Receipt is acknowledged of your letter in which you request my opinion 
as to whether a game protector, under the authority contained in Section 
19, Chapter 486, of the Public Laws of 1935, would have the right to search 
without warrant freezer lockers rented to individuals for storage purposes. 

Section 19 of Chapter 486 of the Public Laws of 1935 provides in part 
that the Commissioner, all game protectors, deputy game protectors and 
refuge keepers, shall have the power to enter and search any refrigeration 
plant, refrigerators and ice boxes of all public refrigerating storage plants, 
meat shops, hotels, restaurants, or other public eating places in which such 
officer making such search has reasonable grounds to believe that game 
taken, killed or stored in violation of the North Carolina game law, has 
been killed or stored, and which will furnish evidence of violation of such 
laws. The section further provides that such search may be made without 
warrant except that no dwelling may be searched without a warrant. 

From an inspection of the section above referred to it will be noted that 
all of the plants, shops, etc., referred to therein are considered strictly as 
public places, as distinguished from places where the right of private prop- 
erty is to be considered. I assume that when a person rents a freezer locker 
of the type mentioned in your letter, he acquires a key therefor and that no 
other person would be allowed to enter or inspect the contents of his 
locker without his permission. If this is true, we are immediately confront- 
ed with two propositions, the first being whether the provisions of the sec- 
tion as written would be broad enough to include individual lockers leased 
by various persons, and the second question would be whether, conceding 
that the provisions of the section would be broad enough to include private 
lockers, the section would be unconstitutional insofar as it authorized a 
search without a warrant. 

Although there might be some question as to whether it was the inten- 
tion of the Legislature to extend the provisions of the section in question 
so as to cover the lockers about which you inquire, it is my thought that we 
should concede, at least for the sake of argument, that such was the inten- 
tion of the General Assembly. I say this only on account of the ultimate 
conclusion I am about to reach. 

It has never been the policy of this office to declare acts of the General 
Assembly unconstitutional. The opinions of this office are advisory only 
and are not binding on the courts and, this being true, unless an act of the 
General Assembly is clearly unconstitutional, this office would not be justi- 
fied in rendering an opinion declaring such act to be unconstitutional. The 
provisions of our Constitution against unreasonable search and seizure are 
inhibitions upon the power of public officers acting in an official capacity 
under governmental  authority, and these constitutional provisions  should 
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receive a liberal interpretation in favor of the citizen, especially in regard 
to those matters designed to safeguard his liberty and security as to both 
person and property. The main, if not the sole, purpose of these inhibi- 
tions is to place a salutary restriction on the powers of government and to 
provide against any attempt by legislation or otherwise to authorize, justify 
or declare lawful any unconstitutional search or seizure. 

It has been said in 38 C. J. S., p. 23, that a search without warrant and 
before arrest for game unlawfully possessed is unlawful under the right 
of all citizens to immunity from unreasonable search and seizure. It is 
said in 56 C. J., 1167, that game in the possession out of season of a person 
may be protected by the constitutional immunity from unlawful search and 
seizure. 

With the above statements and principles in mind, you can readily see 
that there might be a grave question as to the constitutionality of the pro- 
visions of the section above referred to, which authorizes a search without 
a warrant, where the question of private property enters the picture. It 
should also be called to your attention that the persons authorized to make 
the search must have reasonable grounds to believe that game taken, killed 
or held in violation of the law, is stored in the place proposed to be searched. 
This does not mean some idea originating in the mind of a game protector 
that a certain place might possibly have game illegally stored therein, but 
means that such game protector must have a reasonable basis for his belief. 

The idea I am trying to get across is that a game protector would have 
no right, under the authority contained in this section, to embark upon a 
tour of exploration without having some tangible evidence in his possession 
that the place or places to be investigated in reality had game unlawfully 
stored therein. 

There being some doubt as to the constitutionality of the statute, it is 
my opinion that it would not be advisable to undertake to search a freezer 
locker, rented by an individual for storage purposes, without his consent 
until a proper search warrant has been secured. It is my belief that this 
is a safe and sane course to pursue in cases of this kind. 

GAME AND FISH LAWS; REPEAL OF SECTION 5, CHAPTER 278, 
PUBLIC LAWS OF 1929 

10 November 1944 

I acknowledge receipt of your letter, calling my attention to Section 5 of 
Chapter 278 of the Public Laws of 1929, relating to the necessity of es- 
tablishing proof as to the identity of sex in the taking of deer, and inquiring 
as to whether or not said section is now in force. 

The referred to section was not carried forward in Chapter 486 of the 
Public Laws of 1935, which deals with the same subject matter as Chapter 
278 of the Public Laws of 1929, and the only section of Chapter 278 of the 
Public Laws of 1929 carried forward in the North Carolina General Sta- 
tutes is Section 3, which deals with the question of trappers' license. See 
Section 113-96, N. C. General Statutes.   It, therefore, appears that Section 
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5 of Chapter 278 of the Public Laws of 1929 has been superseded by Chapter 
486 of the Public Laws of 1935, and that said Section 5 is not now in force. 

I further call your attention to the fact that that portion of the pertinent 
section dealing with the sex identity of deer limits the requirement to a 
period of time of two years from September 1, 1929, so that, notwithstand- 
ing whether or not said section has been superseded by the 1935 Act, the 
section upon which you depend is not now applicable. 

OYSTER GROUND LEASES;  OYSTER LAND GRANTS 

4 May 1945 

I have your letter of May 3, enclosing copy of a letter from Mr. John D. 
Warlick, Attorney at Law, Jacksonville, North Carolina, with reference to 
the claim of Mr. Warlick's clients for oyster bottoms under grants issued 
under Chapter 90 of the Public Laws of 1887 and Chapter 298 of the Laws 
of 1889, which he claims cover a part of the bottom which you have leased 
to one, Corbett Hansley, under the provisions of Article 16 of Chapter 113 
of the General Statutes, as to which you write me as follows: 

"Mr. Warlick claims the two Sidburys inherited the same ground 
from their father under an old grant and I will thank you to give me a 
ruling as to whether or not I had authority to lease this land: it was 
not staked off; not listed on the tax books and certainly not since 1931 
nor the taxes paid. It has been my impression for years that State 
grants have to be entered on the tax abstract of the owners and the 
taxes kept up, and if these conditions were not complied with the land 
covered by the grant reverted to the State and became subject to lease 
by the State." 

Grants issued under Chapter 119 of the Public Laws of 1887 were liable 
for taxation as real estate. See Pell's Revisal, Section 2380. I find no pro- 
vision in the law which automatically forfeits the title to these bottoms by 
failure of the holder of the grant to pay taxes. The statute provided (Pell's 
Revisal 2378) that the grants would be issued by the Secretary of State, 
provided the holder or holders would make in good faith, within five years 
of the date of obtaining the franchise, an actual effort to raise and cultivate 
shell fish on the grounds. It provided that no grant should be made to any 
one person for more than ten acres, and that no person could hold more 
than ten acres in any creek, unless the same was acquired through devise, 
inheritance or marriage. 

Chapter 298 of the Public Laws of 1889 created a Shell Fish Commission 
of Onslow County and it applied only to Onslow County. It is substantially 
the same law as found in Chapter 90 of the Public Laws 1887 but limited 
the acreage to be entered by one person to fifteen acres and required the 
same to be cultivated within three years from the date of the grant. 

If the owners of these bottoms have not listed it for taxation, they could 
be subject to sale for taxation like any other real property, but the mere 
fact that the property has not been listed for taxation would not vacate 
the grant. You can find the law on this subject in Pell's Revisal of 1905, 
Section 2378 through and including Section 2382, taken from Chapter 119 
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of the Public Laws of 1887.    You can pi'obably find this book in the office 
of the Clerk of the Superior Court. 

DEPARTMENT OF CONSERVATION AND DEVELOPMENT; RULES AND REGULATIONS; 

ERECTION AND USE OF STRUCTURES ON STATE LAKES 

22 June 1945 

Reference is made to your memorandum of June 13, 1945, directed to the 
Attorney General, and also to proposals and regulations governing the 
erection and use of structures on State lakes. 

You ask this office to check the regulations as to their legality, wording 
and intent, and you also inquire as to the responsibility of the State of 
North Carolina for any accidents that might occur below the high water 
mark of the lake on or near the dock of a permittee, and in this connection 
it is further asked if the responsibility for any accident would be placed 
upon the pei-mittee, assuming that the permit has been regularly signed, 
issued and paid for by such permittee. 

It is specifically set forth in Section 113-34 of the General Statutes that 
the Department of Conservation and Development m.ay administer, among 
other things. State lakes and may segregate the revenue secured through 
the administration of State lakes and other recreational areas. It is also 
provided in Section 113-35 of the General Statutes that the Department 
shall make reasonable rules and regulations of the use by the public of all 
State lakes under its charge and that such regulations, after having been 
posted in conspicuous places on or adjacent to such State properties and at 
the courthouse of the county or counties in v/hich such properties are situat- 
ed, shall have the force and effect of law, and any violation of any such 
regulations shall be a misdemeanor punishable by fine of not more than 
$50.00 or by imprisonment for not exceeding thirty days. 

First of all, in regard to the question of the possible liability of the State 
because of any accident or injury to person or property below the high 
water mark of the lake or near or on the dock of any permittee, regardless 
of whether the same occurs above or below the high water mark, I am of 
the opinion that in the administration of the State lakes and other recrea- 
tional facilities for the use and benefit of the people of the State, the De- 
partment of Conservation and Development and its duly authorized officers 
and agents are acting in a governmental capacity and there is, therefore, 
no liability on the part of the State or any of its agencies because of any 
accidents or injuries to persons or property that may occur as described in 
your memorandum. The State cannot be sued unless it gives its express 
consent to be sued in such action by an appropriate statute, and I do not 
find any law or statute that would allow the State or the Department of 
Conservation and Development to be sued under such circumstances. This 
has been clearly established in many cases. See MOODY v. THE STATE'S 
PRISON, 128 N. C. 12; VINSON v. O'BERRY, 209 N. C. 298; PRUDEN- 
TIAL INSURANCE COMPANY OF AMERICA v. POWELL, 217 N. C. 
495. 
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Of course, it is true that an individual officer of a Department may act 
in a negligent or wanton manner and injure persons or property, and this 
officer might be held responsible in his individual capacity for such injuries, 
but this would not affect the immunity enjoyed by the State and the Depart- 
ment of Conservation and Development as its agency. I would approve, 
however, your Paragraph 14 of the proposed regulations for the reason that 
I think that the public should know that the State is not liable. However, 
I would rearrange Paragraph 14 and specifically state that the State and 
the Department are not liable for any claims of this nature and that so far 
as the State and the Department are concerned, any and all claims will 
have to be prosecuted against the permittee only. I would also incorporate 
a statement to the same effect in the permit as suggested in your memoran- 
dum. Any legal responsibility for any accidents or injuries to persons or 
property which may occur near to or on any such structures or docks are 
the legal responsibility of the permittee in my opinion. 

You will find that Section 146-10 of the General Statutes deals with the 
erection of piers, docks, etc. upon the waters of State lakes, and you will 
further find that this section requires that any permit issued "must set 
forth in required detail the size, cost and nature of such structure, and any 
person, firm or corporation erecting any such structure, without a proper 
permit or not in accordance with the specifications of said permit shall be 
guilty of a misdemeanor "    I am rather doubtful that the form of 
your permits as set forth in Paragraph 12 of the regulation complies with 
this section of the law as it does not seem to me that the permit contains 
the necessary details as to the size and cost of the structure as is required 
by the statute, and I would recommend that you examine your regulation 
again in this respect in the light of the section above cited. 

In Paragraph 6 of your regulations you speak of a lease, yet you do not 
provide any machinery for obtaining leases, nor do you state upon what 
terms leases will be executed, nor do you reserve any right to revoke any 
lease for non-compliance with the terms of the laws or of the regulations. 
It would seem to me that all the regulations enacted for the use of State 
lakes should be incorporated into any lease, at least by reference to same, 
and that the State should reserve the right to declare any lease void for any 
violation of stated conditions. Under the present regulations, it is not 
clear whether the permittee can assign his permit to some other person or 
not. It would seem to me that some restriction should be placed upon this 
possible right of assignment. 

I do not find in your regulations any machinery for the revocation of a 
permit. It would seem to me that you should provide some regulation 
whereby the Department may serve notice upon a permittee and require 
him to show cause before the Director why his permit should not be revoked, 
and in any investigation or hearing before the Director, the decision of the 
Director should be final. I would suggest, therefore, that you consider 
regulations providing for the revocation of permits, 

I do not find in your regulations any reservation to the Department 
which would allow its officers and agents to go in and upon such docks, 
houses or other structures and inspect the same for the purpose of seeing 
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that the regulations are being carried out, and that the permittee is con- 
ducting his operation or his use and occupancy in a proper manner. I 
would suggest, therefore, that you reserve the right in your regulations 
and in your permit for the officials of the Department to make the neces- 
sary inspections if the Department so desires, with the right to enter in and 
upon any and all buildings and structures at reasonable hours. 

CONSERVATION AND DEVELOPMENT; STATE LAKES; RIGHT TO ISSUE REGULA- 

TIONS GOVERNING THE OPERATION OF BOATS CARRYING PASSENGERS 

FOR HIRE; ARTIFICIAL LAKES; UTILITIES COMMISSION 

24 July 1945 

Reference is made to your letter of July 19, 1945, with which you en- 
closed copy of regulations issued by the Utilities Commission governing 
the operation of boats and vessels on inland lakes and waters in North 
Carolina. You further call attention to a letter from Honorable Charles 
Z. Flack, Chief Clerk of the Utilities Commission, in which it is stated 
that the Utilities Commission has not interpreted these rulings and reg- 
ulations to cover the usual boat operations for pleasure on inland lakes 
since such operation is considered by the Utilities Commission as being 
within the meaning of the term "common carrier." 

You inquire of this office as to whether the Utilities Commission or the 
Department of Conservation and Development is responsible for the en- 
forcement of these regulations. 

The regulations issued by the Utilities Commission are based upon the 
authority conferi-ed by Sections 62-28 and 62-39 of the General Statutes. 
If I understand correctly, the present position of the Utilities Commis- 
sion is that these regulations, so far as its enforcement is concerned, would 
only apply to regular boats or steamboats operating as common carriers 
upon a regular route with fixed schedules, and with the regular system 
tariffs or rates for the carriage of passengers or freight. At the present 
time it does not seem to be the interpretation of this Commission that 
these regulations would be enforced by it as to motor launches and pleasure 
boats-operated for hire or carrying passengers for compensation. You will 
note that these regulations specifically exempt a boat which is operated by 
the hirer himself, even though he may take passengers on board, pro- 
vided, of course, that he does not charge for carrying such passengers. 

Section 113-35 of the General Statutes provides as follows: 

"The Department shall make reasonable rules for the regulation of 
the use by the public of such and all State forests. State parks. State 
lakes, game refuges and public shooting grounds under its charge, 
which regulations, after having been posted in conspicuous places on 
and adjacent to such State properties and at the courthouse of the 
county or counties in which snch propertieis ore situated, shall have the 
force and effect of law and any violation of such regulations shall 
conatltute a misdemeanor and shall be punishable by a fine of not 
more than fifty dollars or by imprisonment for not exceeding thirty 
days." 
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It is further provided in Section 146-8 that all recreation in or upon 
any of the State lakes may be regulated in the public interest by the State 
agency having administrative authority over these  areas, 

I am of the opinion, therefore, that so far as the operation of boats, 
motor launches and other craft is concerned, the Department of Conser- 
vation and Development has the authority to issue reasonable regulations 
concerning the operation of these boats, and the safety devices v^^hich 
should be affixed to or carried by these vessels or boats. In doing this, the 
Department should adopt its own rules and regulations and should not 
attempt to enforce the rules and regulations of any other commission or 
agency. Such rules and regulations can be made to apply to those persons, 
firms or corporations who operate such boats for the purpose of carrying 
passengers for compensation or who lease such boats and either provide 
a pilot or operator or allow the lessee to operate the boat. Such rules and 
regulations could only apply to boats or craft operated on State inland 
lakes, as I do not find any authority which would allow the Department of 
Conservation and Development to apply such regulations to artificial lakes 
and ponds and, therefore, before this could be done, the Department would 
need further enabling legislation. I am further of the opinion that such 
regulations could be applied to all craft or boats operated by the owner 
for his own pleasure and that of his guests, even though there would be 
no element of carrying passengers for hire. 

GAME AND FISHERIES; LICENSE TO FISH IN PRIVATE PONDS 

31 July 1945 

I acknowledge receipt of your letter in which you inquire as to whether 
or not persons other than the owner of a private lake or pond are re- 
quired to obtain a license to fish in such lakes or ponds. 

Article 14, Chapter 113, of the General Statutes of North Carolina sets 
out the requirements for and regulates fishing in inland waters. Section 
113-154 specifically provides that the provisions of Article 14 shall not 
"prevent the owners of any land or members of his family under 21 years 
of age from fishing thereon without a license." While Section 113-155 re- 
quires any person to obtain permission of the owner before fishing or 
attempting to catch fish after being forbidden by the owner of the land, 
I do not think that persons other than those mentioned in 113-154 may 
fish in a privately owned lake or pond without first obtaining a license to 
fish and to otherwise comply with the provisions of Article 14 of said 
Chapter 113. 

SOLICITORS; PRIVATE PROSECUTION; CONTROL OF CASE 

22 September 1945 

I have your letter of September 18, 1945, in which you inquire if an 
act was adopted by the 1945 Session of the General Assembly making it 
mandatory on the judge of recorder's court of Columbus County to trans- 
fer a case therein to the Superior Court when a demand for a jury trial 
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is made. If such bill were adopted, you inquire if the request for jury trial 
can be made only by the prosecuting attorney and the defendant, or can 
it be made by private prosecution. 

The 1945 Session of the General Assembly enacted House Bill No. 353 
(Chapter 336, Session Laws of 1945) which provides that in all trials in 
the recorder's court of Columbus County when a demand for a jury trial • 
is made by either the defendant or the prosecuting attorney, the recorder 
shall transfer the case for trial to the Superior Court and the defendant 
shall be required to execute a new and justified bond in such amount as 
may be fixed by the recorder. 

It is my opinion that only the prosecuting attorney may make the de- 
mand for jury trial on the part of the prosecution. Of course he may make 
the demand through private counsel but I do not believe that private coun- 
sel is authorized to make such demand when the solicitor objects. In other 
words, it is my opinion that the solicitor remains in control of the case for 
the prosecution. Compare State v. Lea, 203 N. C. 13; State v. Carden, 
209 N. C. 404. In State v. Lea, supra, Stacy, C. J., Says; 

"The appearance of counsel for the prosecution, other than the 
solicitor of the district, was a matter which the trial court necessarily 
had under its supervision. The solicitor at no time relinquished control 
of the case, nor does it appear that the assistance of other counsel was 
not requested or welcomed by him." (Italics added.) 

GAME LAWS; SALE OR PURCHASE OF GAME FISH; WHAT CON- 

STITUTES SALE OR PURCHASE 

15 October 1945 

I have your letter of October 13, 1945, in which you make the following 
inquiry: 

"I would appreciate very much a ruling in the following case as to 
whether it is a violation of the State laws involving the sale of game 
fish: 

"A private pond located in Johnston County was drawn down and 
fished. The owner divided the fish into two lots, one constituted of non- 
game fish and the other constituted of game fish. The owner auctioned 
off a string of non-game fish and at the same time held up a string 
of game fish which were to go as a prize to the highest bidder on the 
string of non-game fish." 

G. S. 113-136 authorizes the Board of Conservation and Development 
to make cei-tain rules and regulations. This section provides that a vio- 
lation of these regulations constitutes a misdemeanor. Section 11 of the 
State-wide Inland Fishing Regulations reads in part as follows: 

"It shall be unlawful in the State of North Carolina for any person, 
firm or corporation to buy, sell, ship, offer for sale, or possess for 
the purpose of sale game fish whether taken within or without this 
State." 

I am of the opinion that the establishment of the facts outlined above 
would be sufficient to sustain a verdict of guilty of selling game fish in 
violation of the above quoted portion of Regulation No. 11. It seems clear 



28] BIENNIAL REPORT OF THE ATTORNEY GENERAL 375- 

that the string of game fish given as a prize to the purchaser of a string 
of non-game fish enters into the transaction and becomes a part of the 
consideration for the amount bid. In other words, it is my opinion that 
the purchaser in reality is purchasing game fish as well as non-game fish. 
No doubt the purchaser would not bid as much for the non-game fish if 
he knew that he would not receive the game fish also. 

It would seem, thus, that he is purchasing both game fish and non-game 
fish. I am of the opinion, therefore, that the circumstances outlined in 
your letter amount to both a purchase and a sale of game fish. 

GAME AND FISHERIES; CHAPTER 160 PUBLIC LAWS 1935; HOUSE 

BILL NO. 958, 1945 SESSION GENERAL ASSEMBLY 

26 October  1945 

I acknowledge receipt of your letter enclosing a copy of a letter from 
Rupert E. West, District Game Protector, in which he inquires as to the 
responsibility of enforcing the provisions of House Bill 958 of the 1945 
session of the Legislature, and further, as to whether or not the require- 
ments in said bill as to box batteries, bush blinds, floating bush blinds, etc., 
are applicable to skiffs used in transporting hunters to and from the shoot- 
ing points and blinds. 

House Bill 958 (Chapter 1072 Session Laws of 1945) amends Chapter 
160 of the Public Laws of 1935 by providing: 

"Any box batteries, bush blind, stationary bush blind, floating bush 
blind, or any other floating device used in the hunting of wild fowl 
on the waters of Currituck Sound or its tributaries, shall be at least 
thirty   (30)   inches above the water." 

While I think the wording of the 1945 Act is broad enough to include 
any and every kind of floating device, I think that it relates to boats or 
skiffs only when used in hunting and not to those used exclusively to 
transport hunters to and from the shooting points or blinds. Of course, 
if the skiff conveying the hunters to the shooting points or blinds is used 
from which to hunt or shoot, it would then come within the provisions of the 
act and would have the same standing as the other devices therein mention- 
ed. 

Since the 1945 Act inerely adds a new section and in no way changes 
or alters the 1935 Act, I am of the opinion that the enforcement of the 
1945 Act is in the same category as the enforcement of the other provisions 
of the 1935 Act. 

DEPARTMENT OF CONSERVATION & DEVELOPMENT; ABANDONED OIL WELLS; 

1945 OIL AND GAS CONSERVATION ACT 

1   May  1946 

I acknowledge receipt of your letter enclosing the letter addressed to 
you from Mr. Roderick A. Stamey, President of the Carolina Petroleum 
Company, together with proposed bond in the sum of $2500.00 and check 
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in the sum of $25.00 for location fee, and plot of the proposed site of the 
new well. 

While I have no personal knowledge of the facts, it is my understanding 
that this well is to be drilled upon lands not owned by any of the depart- 
ments of the State of North Carolina but leased by individual property 
owners. If this is true the State Department of Conservation and Develop- 
ment has no concern as to the authority of the Coastal Plains Oil Company 
to sublease the same to the Carolina Petroleum Company. 

The bond is filed pursuant to Section 113-378 of the General Statutes 
and seems to comply with the requirements of the section so that I approve 
the same as to form and legality. 

It is not quite clear to me as to the pui-pose of the $25.00 check. There 
was no provision in the law prior to 1945 Session of the Legislature which 
required a "well location fee." The 1945 Legislature enacted Section 113- 
395 which, among other things, required a fee of $50.00 to be paid before 
any gas or oil well is drilled. However, this section is not operative until 
the Governor and Council of State declare the same to be in force after 
oil has been discovered. See Section 113-382 G. S. Of course, if this section 
was in force the fee would be $50.00 instead of $25.00. I suggest you con- 
tact Mr. Stamey and inquire of him as to the section of the statute under 
which he has submitted the check for $25.00. 



OPINIONS TO COMMISSIONER OF BANKS 

BANKS;  LIQUIDATION;  BOARD OF FINANCIAL CONTROL FOR BUNCOMBE 

COUNTY; AUTHORITY OF COMMISSIONER OF BANKS TO EXECUTE 

TRANSFER AS TO SECURITIES SOLD BY BOARD OF 

FINANCIAL CONTROL 

1 July  1944 

Receipt is acknowledged of your letter of June 29 enclosing a letter from 
Lt. Col. Basil A. Wood relative to transfer of a certain note owned by the 
Board of Financial Control for Buncombe County. Lt. Col. Wood raises 
the question as to whether you would have the authority, as Commission- 
er of Banks, to make the transfer in which he is interested. 

The Board of Financial Control for Buncombe County was created by 
virtue of Chapter 253 of the Public-Local Laws of 1931. In Section 1 of 
the Act, the Board is declared to be a corporation with perpetual succes- 
sion, the right to use a corporate seal, to sue and be sued, and to purchase 
or otherwise acquire, hold, manage, control, lease, sell and otherwise dis- 
pose of property, real and personal. Section 34 provides for the election 
by the Board of Financial Control of a liquidating agent to hold office at 
the pleasure of the Board and who, subject to the supervision of the Board, 
was to perform the duties and exercise the powers conferred by that por- 
tion of the Act dealing with the liquidation of securities. 

It appears that the note in question was sold by the liquidating agent 
of the Board of Financial Control for Buncombe County to L. B. Jackson 
and Company, a corporation of Asheville, North Carolina. You, as Com- 
missioner of Banks, had no connection with or control over the acts or 
property of the Board of Financial Control for Buncombe County or its 
liquidating agent. I am therefore of the opinion that you would have no 
right, as Commissioner of Banks, to execute any transfer for or on behalf 
of the Board of Financial Control for Buncombe County. 

BANKS AND BANKING; CASHING CHECKS FOR FEES 

7  October  1944 

I have your letter of October 4, 1944, enclosing a letter from E. B. Stone 
Finance Company requesting an opinion as to whether there is any law 
in North Carolina which would prohibit a Finance Company from making 
a small service charge for cashing payroll checks. 

There is no statute in North Carolina which prohibits this practice, nor 
would this practice constitute dealing in securities so as to make those 
engaging therein subject to the license required by Section 132 of the 
Revenue Act. This was the subject of a ruling by this office to Honorable 
Thomas D. Cooper on 21 July 1944. I am enclosing an extra copy of this 
opinion for your use. 
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BANKS AND BANKING; RIGHT OF BANK TO REFUSE TO ACCEPT DEPOSITS 

16 October 1944 

I have your letter of October 13, 1944, enclosing a letter from Mr. E. 
C. Guy, President of the Avery County Bank, requesting a ruling from 
this office on the following question: 

"Do we have the right to decline to accept a checking account from 
an individual, partnership or corporation? Is a bank considered a pub- 
lic service corporation and must we accept accounts from people whom 
we fear might be crooks?" 

There is no North Carolina statute which compels a bank to accept all 
deposits nor any case in which it has been held that a bank has authority 
to refuse to accept deposits. We must, therefore, seek an answer to your 
inquiry in the general law relating to banks and banking. 

In 7 C. J., Banks and Banking, Sec. 303, page 628, it is written: 

"The chief business of a bank is to receive and lend money. The 
money received is termed a 'deposit,' although it is not strictly so, 
as the depositor does not expect to receive the identical thing in return, 
but another thing of the same kind and of equal value. A bank is not, 
however, required to keep the deposits of every person who offers 
money for this purpose, but may decline to do business with those 
whom, for any reason, it does not wish to serve, and it may close an 
account at any time by tendering to the depositor the amount due and 
by declining to receive more." 

The same general principle is to be found in 9 C. J. S., Banks and Bank- 
ing, Sec. 268, pages 548, 549. These general authorities seem to indicate 
that a bank may refuse to accept deposits. 

BANKS; SUSPENSION OF INVESTMENT AND LOAN LIMITATION 

25 October 1944 

Receipt is acknowledged of your letter referring to an inquiry from the 
Federal Deposit Insurance Corporation as to the meaning of the words 
"amply secured" appearing in a proviso to G. S. 53-49, relating to the 
suspension of investment and loan limitation. 

G. S. 53-49 provides: 

"The board of directors of any bank, may by resolution duly passed 
at a meeting of the board, request the commissioner of banks to sus- 
pend temporarily the limitations on loans and investments as the 
same may apply to any particular loan or investment in excess of the 
limitations of SS 53-46, 53-47, and 53-48 which the bank desires to 
make. Upon receipt of a duly certified copy of such resolution, the 
commissioner of banks may, in his discretion, suspend the limitations 
on loans and investments insofar as they would apply to the loan or 
investment which the bank desires to make: Provided, however, such 
loan shall be amply secured and shall be for a period not longer than 
one hundred and twenty days." 

From an inspection of the language used in the proviso as it relates 
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to the remainder of the section, it is my opinion that the words "amply- 
secured" should not be construed to mean that collateral must be speci- 
fically pledged to secure the loan. The Commissioner of Banks is authorized, 
in his discretion, to suspend the limitations as provided in the section if 
the loan is amply secured and is for a period not longer than one hundred 
and twenty days. The words "amply secured" as used in the proviso should, 
in my opinion, be construed to mean that the amount represented by the 
loan would be collectible by law in event of a failure to pay upon maturity. 
A loan might not be amply secured even though collateral is specifically 
pledged to secure its payment. On the other hand, a loan might be amply 
secured where no collateral is specifically pledged. 

BANKS AND BANKING; PROHIBITION AGAINST CORPORATIONS OTHER 

THAN BANKS ENGAGING IN BANKING BUSINESS 

4 November 1944 

I have your letter of November 3, enclosing a letter to you from Messrs. 
Coursolle, Preus and Maag, quoting a statute dealing with the prohibition 
of the banking business by corporations other than banks, and inquiring 
if we have a similar statute in this State. 

The only statute of a similar character which we have is G. S. 53-127. Of 
course, under our banking law found in Chapter 53 of the General Stat- 
utes, no person, firm or corporation could engage in the banking business 
except as authorized by this law. 

TRUSTS; TRANSFER OF ASSETS; G. S. 36-29; REGULA- 

TIONS OF THE BANKING COMMISSION 

13 January 1945 

I have your letter of January 10, enclosing a letter from Mr. R. W. 
Barnard, Vice President and Trust Officer of the American Trust Com- 
pany. He refers to G. S. 36-29 which provides, in part, that no trustee 
shall, as trustee of one trust, sell property to itself as trustee of another 
trust, and the order of the State Banking Commission, dated June 28, 
1939, containing the following provision: 

"Assets of trusts held by a bank as fiduciary shall not be sold or 
transferred from one trust to another trust, unless such transfer is 
expressly authorized by the instrument creating the trust to which 
the transfer is made, or unless such transfer is approved by the board 
of directors by unanimous vote at a regular meeting." 

Mr. Barnard points out that the regulation of the Banking Commission 
may be in conflict with the provisions of G. S. 36-29, as to which you ask 
my  opinion. 

I am inclined to agree that Mr. Barnard is correct and that the regula- 
tion or order of the Banking Commission should be reconsidered, with a 
view of reconciliation with the statutory provision. 
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INTEREST FEES; H. B. NO. 176; G. S. 14-391; LOANS 

ON HOUSEHOLD AND KITCHEN FURNITURE 

9 March 1945 

I have your letter of March 8 and I have examined, as requested by 
you, H. B. No. 176, Section 3, and G. S. 14-391 and 105-88. You inquire 
as to whether or not a loan agency or broker licensed under G. S. 105- 
88 who is under the supervision of the State Banking Commission after 
June 1, 1945, would violate Section 14-391 if he lends on household and 
kitchen furniture or assignment of wages are taken as security to loans on 
which the fees authorized by Section 3 of H. B. No. 176 are charged. 

H. B. No. 176, in Section 3, provides that the loan agencies defined in 
G. S. 105-88 are authorize-d to charge not in excess of the same fees and 
interest that may lawfully be charged by industrial banks on installment 
loans. Section 5 of this Act provides that all laws and clauses of laws in 
conflict with the provisions of this Act are hereby repealed. If any such 
agency makes a loan of the character described in G. S. 14-391, it is my 
opinion that such agency could charge the fees authorized by H. B. No. 
176, in addition to 67o interest. This Act authorizes these agencies to col- 
lect the fees referred to and, to that extent, is in conflict with G. S. 14-391. 
As it repeals laws in conflict, I reach the conclusion that these fees could be- 
collected in addition to the interest, without violating the law as it will be 
from the effective date of H. B. No. 176 on June 1, 1945. 

COMMISSIONER  OF BANKS;   STATE  BANKING  COMMISSION,-  PERSONAL 

LIABILITY FOR FAILURE TO EXAMINE BANKS 

11 April 1945 

I received your letter of March 30. in which you wrote me as follows: 

"Since January 1, 1945, we have lost four of our experienced State 
Bank Examiners. We will need at least one man in addition to our 
normal staff to examine the Small Loan Agencies. 

"Section 53-117, General Statutes of North Carolina, requires that 
the Commissioner of Banks 'shall examine each State bank at least 
once each year.' If I should fail to examine any of these banks during 
the year, and, after that time, a shortage or other loss should be dis- 
covered during a subsequent examination, or otherwise, which might 
have been prevented if the required examination had been made, 
would I be personally or officially liable for any loss that the bank 
might sustain? Would the members of the State Banking Commission 
also be liable?" 

A consideration of the authorities in this State leads to the conclusion 
that in the absence of wilfulness, malice or corruption, the nonperformance 
of a judicial act, which involves discretionary powers, will exempt a public 
official from personal liability. On the other hand, the nonperformance of 
a purely ministerial duty prescribed by statute will render a public official 
personally liable to anyone suffering a loss or damage because of such 
nonfeasance  even  if good  faith  is  present.   The  requirement  of   Section 
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53-117 that the Commissioner of Banks "shall examine each State bank 
at least once each year," appears to be ministerial in nature. However, if 
circumstances beyond the control of the Commissioner of Banks make per- 
formance impossible, then it seems he would be relieved of any personal 
liability. The same would be true of the Banking Commission. 

I am enclosing a copy of a memorandum made in this office on this sub- 
ject, which may be of interest to you. 

It seems to me that in view of this possibility, it would be well to exhaust 
every reasonable effort to secure the necessary personnel for making an 
examination of the banks as required by the statute, as the burden might 
be upon the Commissioner of Banks and the Commission to show that it is 
impossible to secure the necessary personnel to justify its failure to con- 
duct examinations required by law. 

BANKS; DISCOUNTING NOTES OF OFFICERS OR EMPLOYEES 

24 April 1945 

I have your letter of April 21, enclosing a letter from Messrs. Womble, 
Carlyle, Martin & Sandridge, in which they write you as follows: 

"As you probably know, Wachovia Bank and Trust Company has 
established a time payment department. In connection with that de- 
partment, the question has arisen as to whether or not the bank can 
discount an officer's or an employee's notes given to a bona fide dealer 
for the purchase of merchandise such as automobiles, refrigerators, 
ets. Of course, the bank does not propose in any case to lend money 
directly to the officer or employee. In connection with this question I 
call your attention to G. S. 53-91, prohibiting any officer or employee 
of a bank from borrowing any amount whatever from the bank except 
upon good collateral or other ample security or endorsement, and even 
then only upon approval by a majority of the board of Directors. 

"The situation I propose does not involve a loan to an employee. The 
loan is made by the bank to the dealer." 

G. S. 53-91 provides that no officer or employee of a bank, nor a firm or 
partnership of which such officer or employee is a member, nor a corpora- 
tion in which such officer or employee owns a controlling interest, shall 
borrow any amount whatever from the bank of which he is an officer or 
employee, except upon good collateral or other ample security or endorse- 
ment. The statute requires the approval of the loan by a majority of the 
board of directors and that a certified copy of the resolution shall be at- 
tached to the evidence of indebtedness. 

The statute, I believe, would prohibit from doing indirectly what could 
not be done directly. If the officer or employee of the bank gives his note 
to another person with the agreement or understanding that the note is 
to be discounted at the bank with which such officer or employee is connect- 
ed, I think it would be a violation of this section unless the necessary ap- 
proval .was given. If, on the contrary, the discount of such a note is made 
at the bank by a customer of the bank who has accepted the note without 
any agreement, express or implied, that the note would be discounted by 
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the bank, I do not think this section would require the approvals in the 
form there provided. 

On account of the complications which might grow out of these trans- 
actions, however, I am inclined to the opinion that it would be desirable 
for the bank handling such loans to have the form of approval required 
by the statute given in all cases in which they handle paper executed by 
oflScers or employees of the bank. If this is done, there could be no question 
about it. 

INDUSTRIAL BANKS; NOTARIES PUBLIC, ETC 

4 May 1945 

I have your letter of May 2, enclosing letter from Honorable Arthur 
Goodman, Attorney at Law, Charlotte, North Carolina, which I return 
herewith, asking several questions which are set out herein. 

"Is it permissible for an industrial bank to have an acknowledgement 
of indebtedness to it taken before a person in the bank's employ, who 
is a Notary Public, and have the fee for such acknowledgement retain- 
ed by the bank itself?" 

A Notary Public can take such acknowledgement provided he is not 
a party to the instrument, as authorized by G. S. 10-5. Any fees charged 
by the Notary Public for his service belong to him and whether or not he 
gives them to the bank depends upon the arrangement between the Notary 
Public and the bank. 

"Is an industrial bank permitted to draw a credit report on some- 
one making a loan and charge the costs for such credit report to the 
borrower, as part of the expense for granting the loan?" 

The fees which an industrial bank can charge are controlled by G. S. 
53-141, subsection 3, as amended by the General Assembly of 1945. You 
have a copy of this law and can furnish Mr. Goodman with it. No other 
fees could be charged than those authorized by the statute. 

"Can an industrial bank fix a small penalty on people who borrow 
money from the bank if they do not make the payments promptly as 
set out in the agreement (like the building and loan associations used 
to do)?" 

In my opinion, an industrial bank would have no right to charge any 
penalty other than legal interest for non-payment of a loan, and any other 
charges made would be usurious. 

"If the industrial bank has the extra expense of sending out a col- 
lector to collect on delinquent accounts, can the cost for such service 
be added to the borrower's account?" 

In my opinion, any charges of this character would be unauthorized 
and usurious. 

"Is it possible for an industrial bank in this City to sell investment 
certificates to the public?" 
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The sale of investment certificates by an industrial bank are authorized 
by G. S. 53-141, subsection 2. 

"What are the requirements for an industrial bank to accept de- 
posits for a checking account, like the Morris Plan Bank is doing in 
Charlotte?" 

Industrial banks, with approval of the State Banking Commission, are 
authorized to solicit, receive and accept money or its equivalent on deposit, 
subject to check. See G. S. 53-141, subsection 7. You can, of course, inform 
Mr. Goodman as to the procedure to be followed in making an application 
for this consent. 

SMALL LOAN AGENCIES 

3 May 1945 

You have referred to me the letter of Mr. A. C. Davis of April 23, 1945, 
and request that I give you my opinion on the following questions therein 
raised: 

"1. Under the law, can the same owners operate a small loan busi- 
ness and an automobile loan business covering loans of $50.00 or 
more, in the same city under different names and locations? If so, 
would the automobile loan business come under your supervision? 

"2. Under the law, can both a small loan business and an automobile 
loan business of $50.00 or more be operated by the same owners in the 
same location, under the same name, but as different departments, 
keeping separate books and records? If so, would the automobile loan 
department come under your supervision?" 

H. B. 176, enacted by the 1945 session of the General Assembly, placed 
loan agencies or brokers as defined in G. S. 105-88 under the supervision 
of the Commissioner of Banks and regulated the fees that may be charged 
by them. 

Section 4l^ of this Act provides as follows: 

"Sec. 4l^. Nothing in this Act shall be construed to apply to any 
person, firm or corporation engaged solely in the business of making 
loans of fifty dollars ($50.00) or more secured by motor vehicles." 

Section 4^/^ of the Act contains no qualification or exception based on lo- 
cation, name or method of management. It is unqualified in stating that 
the provisions of the Act shall not apply to persons, firms and corporations 
"engaged solely in the business of making loans of fifty dollars ($50.00) 
or more secured by motor vehicles." I find no ground for reading into the 
statute a qualification or exception that is not there, and conclude that I 
would not be justified in giving the plain wording of the statute an im- 
plied and doubtful meaning, I believe that if the General Assembly had 
intended that there should be any exceptions or qualifications based on 
names, locations, or management, they would have been set forth in the 
statute. It is accordingly my opinion that Mr. Davis' questions should be 
answered as follows: 
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It is not unlawful for the same owners to operate a small loan business 
and an automobile loan business for loans of $50.00 or more in the same 
city under different names and locations, or to operate said businesses at 
the same location under the same name but as different departments, but 
if either of these is done, both businesses would be brought under the 
supervision of the State Banking Commission, and would be subject to all 
the provisions of H. B. 176 on and after June 1, 1945. 

SMALL LOAN AGENCIES 

4 May 1945 

I have your letter referring to me for my opinion the questions raised 
in the letter of Mr. John G. Mills, Jr., dated May 3, 1945. Mr. Mills asks 
the following questions: 

(1) Where one corporation is engaged in the business of financing the 
purchase of automobiles, refrigerators, washing machines, etc., and is also 
engaged in the business of an industrial loan agent or broker in the same 
location, and with the same officers, keeping separate records for each of 
these aspects or departments of its business, will the operation of the 
sales financing aspect of the business be subject to the supervision of the 
State Banking Commission under the provisions of H. B. 176, enacted by 
the General Assembly of 1945? 

It is my opinion that the corporation would be subject to the supervision 
of the State Banking Commission on both departments of its business. 
Section 4% of H. B. 176 exempts from the provisions thereof "any per- 
son, firm, or corporation engaged solely in the business of making loans 
of fifty dollars ($50.00) or more secured by motor vehicles." The corpora- 
tion would not be engaged solely in this business and would, therefore, not 
be entitled to the exemption from regulation. 

(2) Where there are two separate corporations, one engaged in the busi- 
ness of financing the purchase of automobiles, refrigerators, washing 
machines, etc., and the other engaged in business as an industrial loan 
agency, carrying on business at the same location and with the same of- 
ficers, would the corporation engaged in the sales finance business be 
exempt from supervision of the State Banking Commission under H. B. 
176? 

It is my opinion that the corporation engaged in the sales finance busi- 
ness would be subject to regulation under H. B. 176 unless it confined its 
financing operations solely to loans of $50.00 or more secured by motor 
vehicles. If it made loans not only on motor vehicles but also on refrigera- 
tors, washing machines, etc., it would be subject to supervision in view of 
the provisions of Section 4V2 quoted above. Even if the corporation en- 
gaged in the sales finance business would confine its operations to loans 
of $50.00 or more secured by motor vehicles, it would, of course, be liable 
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for a separate tax under Section 158 of the Revenue Act, since it is a 
separate or distinct corporation and could not operate under the license 
tax paid by the corporation engaged in business as an industrial loan 
agency. 

I enclose a copy of this letter and of the opinion to you dated 3 May 
1945, so that you may forward them to Mr. Mills. 

LICENSING AND REGULATION OF PAWNBROKERS 

7  May 1945 

You request that I advise you as to the laws which provide for the regu- 
lation and licensing of pawnbrokers. 

Chapter 91 of the General Statutes outlines certain requirements which 
must be met by persons, firms, and corporations engaging in business as 
pawnbrokers. There are provisions for the licensing and bonding of pawn- 
brokers, by municipal authorities, and there ai'e provisions regulating the 
manner in which the business must be conducted. Section 91-7 of this Chap- 
ter provides that nothing therein shall be construed to relieve any pawn- 
broker from the penalties incurred under the usury laws of the State. Thus, 
pawnbrokers are not authorized to charge in excess of the legal rate of 
interest. 

In addition. Section 118 of the Revenue Act of 1939, as amended, imposes 
a State privilege license on pawnbrokeVs, and makes provision for the is- 
suance of pledge tickets and the sale of unredeemed articles. 

I know of no other statute which relates exclusively to the regulation or 
licensing of this type of business. 

SMALL LOAN AGENCIES 

11  May 1945 

I have a copy of the letter of Mr. John G. Mills, Jr., to you, dated May 
, 1945, and supplementing his letter to you dated May 3, 1945. My opinion 

to you under date of May 4, 1945, was based upon a misunderstanding of 
the facts referred to in Mr. Mills' first letter. I therefore take this oppor- 
tunity to give you my opinion in the light of the facts in which Mr. Mills 
is interested and request that both you and he consider this letter to be 
in substitution for my letter of May 4, 1945. 

The questions are as follows: 
(1) Where one corporation is engaged in the business of purchasing or 

discounting from dealers in automobiles, refrigerators, washing machines, 
etc., notes, chattel mortgages or conditional sales contracts, and is also 
engaged in the business of making direct loans to borrowers, and both 
businesses are conducted at the same location and by the same officers, but 
separate records are kept for each, will the operation of the department 
purchasing commercial-paper be subject to the supervision of the State 
Banking Commission under the provisions of H. B. 176 enacted by the 
General  Assembly of  1945? 
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It is my opinion that if the business of purchasing commercial paper is 
maintained separate and apart from the direct lending business, and dis- 
tinct and separate records are maintained for each type of business, the 
business of purchasing commercial paper would not be under the super- 
vision of the State Banking Commission. H. B. 176 intends to regulate 
only those engaged in the direct lending business and installment paper 
dealers are specifically exempted from such supervision under the terms 
of the Act through its reference to the provisions of Section 152 of the 
Revenue Act to the effect that "nothing in this section shall be construed 
to apply to . . . installment paper dealers defined and taxed under other 
sections of this Act." The reference is to Section 148 which taxes install- 
ment paper dealers or persons engaged in the business of buying commer- 
cial paper. 

(2) Where there are two separate corporations, one engaged in the 
business of buying or discounting from dealers in automobiles, refrigera- 
tors, washing machines, etc., notes, chattel mortgages and conditional 
sales contracts, and the other engaged in business as a direct lending 
agency, and both carry on business at the same location and with the 
same officers, would the corporation engaged in discounting commercial 
paper be exempt from supervision of the State Banking Commission under 
H. B. 176? 

It is my opinion that the corporation engaged in the business of pur- 
chasing commercial paper would be exempt from regulation under H. B. 
176 if separate records of this business are maintained. 

Needless to say, in both the situation outlined in question one and the 
situation outlined in question two, two privilege licenses would be due to 
the Commissioner of Revenue, one under Section 148 of the Revenue Act and 
one under Section 152 of the Revenue Act. 

22 May 1945 

You inquire whether an officer of a bank, who is allowed by the presi- 
dent of the bank to make personal loans from time to time to individuals 
who are not in a position to borrow money from the bank, is subject to the 
supervision of the State Banking Commission as provided in H. B. 176 and 
the regulations issued thereunder. These loans are all made from the of- 
ficer's office in the bank. 

It is my opinion that the officer is engaged in small loan business as de- 
fined in Section 105-88 of the General Statutes and is, therefore, subject 
to the supervision of the State Banking Commission. 
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HB 122. SESSION LAWS 1945; STATUS OF STATE EMPLOYEES 

RETURNING FROM SERVICE; SALARY, ETC. 

2 June  1945 

I have your letter of May 18, in which you write me as follows: 

"You will please find enclosed copy of H.  B.  No.  122. 
"The language in this bill is hard to understand, but it seems to 

imply that employees of the State of North Carolina who return from 
military leave shall be reemployed at a salary that would have been 
paid if they had remained in the services of the State. Your opinion 
will be highly appreciated." 

House Bill No. 122, enacted at the 1945 session of the General Assembly, 
provides as follows: 

"Any employee of the State of North Carolina, who has been granted 
a leave of absence for service in either (i) the Armed Forces of the 
United States; or (ii) the Merchant Marine of the United States; or 
(iii) outside the Continental United States with the American Red 
Cross, shall, upon return to State employment, if reemployed in the 
same position and if within the time limits set forth in the leave of 
absence, receive an annual salary of at least (i) the annual salary 
the employee was receiving at the time such leave was granted; plus 
(ii) an amount obtained by multiplying the step increment applicable 
to the employee's classification as provided in the classification and 
salary plan for State employees by the number of years of such ser- 
vice, counting a fraction of a year as a year; provided that no such 
employee shall receive a salary in excess of the top of the salary range 
applicable to the classification to which such employee is assigned upon 
return." 

This Act is clearly as applicable to employees of the State who have 
been granted leaves of absence, as provided in the statute, and who return 
to State employment in the same position, as to employees who are under 
the Merit System and, upon return, would be entitled to at least the an- 
nual salary the employee was receiving at the time the leave of absnee 
was granted, plus increases as authorized by the statute above quoted. 

As to employees who are not under the Merit System, some of the pro- 
visions of the Act would not appear to be applicable but I understand from 
Mr. Deyton, Assistant Director of the Budget, in a conversation with him, 
that he intends to recognize the principle involved in the Act in determii*-^ 
ing the salary to be allowed, upon return to-service by a veteran. This, l 
believe, is a very wholesome principle and for which the Budget Bureau 
has ample authority. It would indeed create an unfortunate condition if 
a returning veteran should find that his employment status and salary has 
remained stationary while he has been in the service of our county in time 
of peril, while his fellow-employees have been advanced. 
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BANKS; LIMITATION OF LOANS; SUB- 

SIDIARY CORPORATIONS 

25 July 1945 

Receipt is acknowledged of your letter of July 23, enclosing copy of a 
letter from Mr. J. J. Clark, Assistant Secretary of the American Trust 

Company at Charlotte, in which Mr. Clark desires tolcnow the application 
of G. S. 53-48 to loans made to a subsidiary corporation which is not wholly 
owned by the parent company. 

There is nothing in the statute that directly deals with this problem. I 
think that each case must be considered on its own merits and, if it ap- 
pears that credit is being extended to substantially the same corporation 
secured by the same assets, the bank should look through the corporate 
form and if the subsidiary is conti-olled by the parent corporation, al- 
though not wholly owned, credit should be carefully examined to find out 
if it conflicts with the spirit and purpose of G. S. 53-48. It might be in some 
cases that the subsidiary in its own right would be entitled to credit in- 
dependent of the parent company, and that the limitations provided by the 
section would not be determined by the combined credits of both corpora- 
tions. In any case, however, it would require a specific statement of facta 
in order to reach a satisfactory conclusion and I would not attempt to gen- 
eralize on the subjects. 

BANKS; SUSPENSION OF INVESTMENT AND 

LOAN LIMITATIONS 

17 September 1945 

In a letter from you dated October 17, 1944, you asked for an opinion as 
to the proper interpretation of the words "amply secured" as used in Sec- 
tion 53-49 of the General Statutes. This request specifically asked whether 
or not a loan would be considered as amply secured if it was the obligation 
of a financially strong maker, even though collateral was not specifically 
pledged. This inquiry originated from the Federal Deposit Insurance Cor- 
poration. 

In reply to your letter the opinion was expressed, in a letter dated Oc- 
tober 25, 1944, that the words "amply secured" should not be construed to 
mean that collateral must be specifically pledged to secure a loan; that a 
loan might not be amply secured even though collateral is specifically 
pledged to secure its payment, but, on the other hand, a loan might be amply 
secured where no collateral is specifically pledged. 

I was furnished with a copy of a memorandum dated April 26, 1945, 
addressed to Mr. R. N. McLeod, which was handed to me by Mr. Charles 
Brantley Aycock, representing the FDIC, and in a conference in this office 
the opinion of this ofiice dated October 25, 1944, was discussed with Mr. 
Aycock and the opinion expressed by this office was construed by the FDIC 
as meaning that a note might be considered as amply secured although no 
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security whatever was furnished other than the note evidencing the ob- 
ligation. 

It was not the purpose of the writer of this letter to express the opinion 
that a note might be considered to be amply secured in case there was no 
endorsement or security other than the maker's name. It is my opinion 
that in order to be amply secured, in the sense that these words are used 
in G. S. 53-49, there should be an endorsement or guarantee by at least one 
endorser or guarantor with such net worth as may, in the opinion of the 
Commissioner of Banks, be sufficient and satisfactory, and that the open 
not of one or more makers, no matter how prosperous they may be, would 
not be in the terms of the statute "secure"; but I am of the opinion that 
where the endorsement or guarantee is such as to constitute ample security, 
the requirements of the statute would be met. Support of this view, I be- 
lieve, is found in the case of BOYETT v. HURST, 54 N. C. 167, in which 
our Court holds that a note is not "secured" unless endorsed or guaranteed 
by someone in addition to the borrower. Endorsers or guarantors are spoken 
of as being "personal security." The following quotation is from the opinion 
in this case: 

"Suppose a guardian lends the money of his ward to a person 
who has property in possession to the value, say of $100,000, and 
is not at all embarrassed nor engaged in any business of a hazard- 
ous nature, and it should so happen that the borrower suddenly fails, 
the loss will undoubtedly fall upon the guardian; for, although he 
took a good note, yet he neglected to take good and sufficient se- 
curity, and has not complied with the letter or the spirit of the 
statute, the policy of which is to require the investment to be se- 
cured by the bond or note of some person in addition to the bor- 
rower." 

Regulation No. 2 of the State Banking Commission, adopted on June 28, 
1939, in speaking of the need of financial statements, requires that they be 
given when obligations exceed $500.00 and are unsecured or "secured only 
by endorsements." 

Throughout the law of this State dealing with sureties on the bonds of 
officials, fiduciaries and others, "personal security" in the nature of guar- 
antees by bonding companies or private individuals is considered sufficient 
protection even where large amounts are involved, and in none of these 
cases is it necessary that a lien on specific property be given. 

Under the statute the Commissioner of Banks is vested with authority to 
determine whether or not in a particular case the endorsements provided 
afford "amply security" for an excess loan and, in my opinion, it is not 
necessary, in order to make the provisions of the statute applicable, that the 
loan should be secured by collateral or a direct mortgage on real or personal 
property. 
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ESCHEATS; BANK DEPOSIT IN OUT-OF-STATE BANK DUE LIQUIDATED 

STATE BANK 

25  September  1945 

I have your letter of September 24, advising that the Chase National 
Bank of New York has a balance to the credit of the Peoples Bank, at Union 
Mills, N. C, in the amount of $56.62, the Union Mills bank having been 
liquidated by court receivership completed on July 14, 1927. You also state 
that the Chase National Bank is advertising this account and unless claimed 
will escheat to the State of New York. You ask my opinion as to whether 
or not anyone in North Carolina is authorized to receive this deposit. 

This deposit should be paid to the University of North Carolina under the 
provisions of G. S. 116-23, which is as follows: 

"Personal property of every kind, including dividends of corpora- 
tions, or of joint-stock companies or associations, choses in action, 
and sums of money in the hands of any person, which shall not be 
recovered or claimed by the parties entitled thereto for five years 
after the same shall become due and payable, shall be deemed dere- 
lict property, and shall be paid to the University of North Carolina 
and held by it without liability for profit or interest until a just 
claim therefor shall be preferred by the parties entitled thereto; 
and if no such claim shall be preferred within ten years after such 
property or dividend shall be received by it, then the same shall 
be held by it absolutely." 

COMMON TRUST FUND,- AMENDMENT TO INCREASE 

LIMIT TO $50,000 

28 September 1945 

You handed me a letter to you dated August 13 from Mr. Richard G. 
Stockton, Vice-President and Senior Trust Officer of the Wachovia Bank and 
Trust Company. In this letter Mr. Stockton refers to the action of the Board 
of Governors of the Federal Reserve System recently taken, amending the 
provisions of Section 17 of Regulation F relating to common trust funds, 
effective September 1, 1945, the most important amendment being to raise 
the maximum participation from $25,000 to $50,000, and allow seven days 
in which to make the necessary computations on each valuation date. Mr. 
Stockton suggests the advisability of the State Banking Commission making 
the same amendment to Regulation 5 of Order Number 2, to bring about 
conformity with the Federal Regulations. 

I have discussed this matter with Mr. Lawrence E. Watt, of the staff of 
this office, in which he makes the following comment: 

"Originally this joint investment idea (co-mingling of funds of 
many trust funds) was for those accounts where money available 
was 'too small to be invested separately to advantage,' and it seems 
to me that $25,000 is high enough—but since the Federal Reserve 
System has raised to $50,000. I believe the State Banking Com- 
mission should revise regulations to permit use up to $50,000." 
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I am inclined to concur in Mr. Watt's views on this subject and I sug- 
gest that you take this up at the next meeting of the State Banking Com- 
mission for consideration at that time. 

BANKS; SUSPENSION OF INVESTMENT AND 

LOAN LIMITATIONS 

2 October 1945 

I had a letter from Honorable Francis C. Brown, General Counsel for the 
Federal Deposit Insurance Corporation, under date of September 25, 1945, 
in which he quotes from my letter to you under date of September 17 and 
makes the following comment: 

"We assume, of course, that in all cases the financial condition 
of the borrower as shown by his financial statement must show his 
net worth to be in an am.ount sufficient to discharge the obligation. 
The statute, authorizing the suspension of the loan limit, requires 
in addition that the loan be 'amply secured.' This security may be 
obtained by endorsement, guaranty or a pledge of collateral. We 
interpi-et your opinion to require that in addition to the net worth 
of the maker the obligation be secured by either an endorser or 
guarantor (not considering the case where collateral is pledged) 
with sufficient net worth 'to secure' the loan without regard to the 
net worth of the borrower." 

I have not intended to express the opinion that the borrower must show 
by his financial statement that his net worth is an amount sufficient to dis- 
charge the obligation. My opinion on this question was not requested and 
I have not attempted to go into that at all. I would assume that the Com- 
missioner of Banks, in exercising the discretion vested in him by the statute, 
would necessarily take into consideration the financial ability of the bor- 
rower to discharge the obligation and that sole reliance would not be placed 
in the security offered by the borrower. 

I do not think that the statute, as stated by Mr. Brovra, requires "in ad- 
dition" that the loan be amply secured, if by "in addition" he means that 
the borrower would have to show by a financial statement that he, inde- 
pendent of the security offered, was financially able to discharge the obli- 
gation. The last sentence quoted in the extract from Mr. Brown's letter 
is not the view held by me as to that matter. I do not think it is in all cases 
necessary to require that the security offered by the borrower is in itself 
independent of the financial strength of the borrower sufficient to discharge 
the obligation. I believe that the Commissioner of Banks would be justified 
in considering the paper as a whole and the strength of the maker and the 
security offered in reaching his conclusion. 

BANKS; LOANS TO DIRECTORS; G. S. 53-91 

4 October 1945 

I have your letter of September 28, enclosing a letter from Mr. W. P. 
Rainey, Vice President of the Wachovia Bank & Trust Company.    In this 
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letter from Mr. Rainey, he inquires as to whether or not G. S. 53-91 would 
be applicable to a loan made to a club signed by various members of the 
club, each signer guaranteeing a specified amount of the loan, some of the 
signers being officers of the Wachovia Bank & Trust Company. Attached 
to his letter is a copy of the agreement proposed, which shows that the Old 
Town Club, Incorporated, which would borrow the money, is a corporation. 
The loan, if made, as I understand it, would be made to the corporation, the 
individuals who sign it as guarantors being members of the club. 

The Statute, G. S. 53-91, provides that no officer or employee of a bank, 
nor a firm or partnership of which such officer or employee is a member, or 
a corporation in which such officer or employee owns a controlling' interest, 
shall borrow any amount whatever from the bank of which he is an officer 
or employee except upon good collateral or other ample security or endorse- 
ment, and no such loan shall be made until the same has been approved by 
a majority of the board of directors and a resolution duly entered, etc., as 
set out in the statute. 

The question submitted, therefore, would turn upon whether or not the 
officers signing the agreement, or other officers of the Wachovia Bank and 
Trust Company, own controlling interest in the Old Town Club, Incorpor- 
ated. If these officers do not own a controlling interest in this corporation, 
then it would not seem to me that this statute would be applicable. By these 
officers, I mean all the officers or Directors of the Wachovia Bank & Trust 
Company, whether they are proposed as guarantors of the contract or not. 
If the officers, including Directors of the Wachovia Bank & Trust Company, 
own a controlling interest in the Old Town Club, Incorporated, then the 
statute would be applicable. 

BANKS;  DEPOSITS;  PAYMENT OF DEPOSIT WITHOUT 

SURRENDER OF PASS BOOK 

5 October 1945 

You request my opinion as to whether or not a bank is permitted to pay 
a deposit to the administrator of a deceased depositor when the pass book 
has been lost and cannot be presented by the administrator. 

It is my understanding that the deposit in the instance about which you 
inquire was with an industrial bank and that there had been issued a pass 
book showing a deposit to the deceased depositor's credit, containing the 
provision that the deposit could be withdrawn only upon presentation of 
the pass book. 

A pass book constitutes an admission of the bank's indebtedness to the 
depositor and is ordinarily regarded as prima facie but not conclusive evi- 
dence of the existence of a contract and state of accounts between the parties. 
A pass book, however, is not negotiable and its possession constitutes no 
evidence of the right to withdraw money thereon. See 9 CORPUS JURIS 
SECUNDUM, 553, citing McCASKILL v. CONN, SAVINGS BANK, 13 
L.R.A. 737; SMITH v. BROOKLYN SAVINGS BANK, 54 Am. Rep. 653. 

A pass book is mere evidence of the ownership of the deposit and if the 
depositor is alive and can establish his identity as the depositor with the 
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bank in which it is made, he would be entitled to withdraw the deposit after 
due notice, notwithstanding the rules of the bank that required that the pass 
book be presented at the time of the withdrawal. The loss of a pass book 
would not result in forfeiture of the depositor's right to his deposit, and, 
if it could be established that the pass book had been lost or destroyed and 
could not be presented, the bank would be protected in paying the deposit 
to the depositor. 

The same would be true as to the payment to the executor or administrator 
of a deceased depositor, if the administrator or executor is entitled to col- 
lect, receive and administer all the personal estate, including deposits, of 
the deceased. It is not necessary for the bank to have a surrender of the 
pass book in order to get a sufficient and valid receipt acquitting it of liabil- 
ity for the deposit, if it is satisfied as to the identity of the depositor or 
his personal representative withdrawing the deposit. 

CORPORATIONS; DIRECTORS; BY-LAWS FIXING THE QUALIFI- 

CATIONS  OF  DIRECTORS 

27 October 1945 

I have your letter of October 23rd in which you submit the following 
question asked you by Mr, John A. Kramer, Cashier of The Bank of Eden- 
ton, Edenton, North Carolina: 

"Please advise me if a bank's by-laws can legally require more 
stock for qualification of a director than the statutes of North Caro- 
lina call for. That is the case here. It looks to me that if this can 
be done a few large stockholders can absolutely dictate the running 
of a bank even though they hold a minority of the stock." 

Our statute, G. S. 55-48, provides that a corporation may, by its certifi- 
:? of incorporation or by-laws, determine the number of shares a stock- 
I'ler must own to qualify him as a director. 
This, I believe, fully answers the question submitted by Mr. Kramer. 

BANKS; BANK ON GOVERNMENT RESERVATION— 
CHERRY POINT—CLOSING ON SATURDAYS 

7 November  1945 

I have your letter of November 6 enclosing a letter from Mr. J. D. Mur- 
ray, Assistant Vice President, Fii-st Citizens Bank and Trust Company, 
of Cherry Point, North Carolina.-Mr. Murray advises you that beginning 
November 1 all Naval and Marine Corps activities on that base are clos- 
ing on Saturdays, including the Post Office and depot, and that they have 
been ordered by General T. J. Cushman, the commanding officer, to op- 
erate their bank on a five-day week. He enclosed copy of the paragraphs 
3 and 6 of their contract with the United States Navy, showing that their 
operation was subject to the orders of the commanding officer on the base. 

Mr.  Murray further advises that they can  remit for any cash letters 
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which come into the bank on Friday and that they will get no mail of any 
description on Saturday and there will be nothing held over to incon- 
venience anyone. He requests your advice as to whether or not as a bank 
he would be authorized to close on the days as ordered by the command- 
ing officer. 

There is no provision in our statutes which requires banks to be open 
at any specific times and it is my understanding that no rule or regulation 
of this character has been adopted by the State Banking Commission. The 
reason for banks maintaining regular schedules of openings on all days 
of the week except Sundays and holidays is to avoid any possibility of 
liability  under  the   Negotiable   Instruments   Law. 

G. S. 103-4 prescribes the dates for legal holidays in this State. Section 
103-5 G. S. provides that where the day or the last day for doing an act 
required or permitted by law to be done falls on Sunday or on a holiday 
the act may be done on the next succeeding secular or business day. G. S. 
53-77 provides that the Governor with the approval of the Council of 
State, may proclaim other days as banking holidays. There are other 
statutes which refer to banks keeping open for the transaction of busi- 
ness on all secular or business days. G. S. 53-54, for instance, provides 
that nothing in that section would be construed to compel a bank which by 
law or custom is entitled to close at 12 o'clock noon on Saturday or for 
the whole or part of any legal holiday, to keep open for the transaction of 
business or to perform any of the acts or transactions aforesaid on any 
Saturday after regular banking hours or on any legal holiday except at 
its option. 

Under the circumstances stated by Mr. Murray, however, the bank 
would be compelled to obey the directions of the commanding officer and 
I cannot see that he has any alternative about it; inasmuch as no mail will 
be received on Saturdays the possibility of any liability would be largely 
eliminated. It is impossible for me to foresee every conceivable case in 
which a situation might arise under the Negotiable Instruments Law in 
which some act would be required to be performed by the bank on the 
Saturday on which it is closed and I could not, therefore, attempt to ex- 
press any opinion as to what the results would be in such a situation. It 
would seem, however, that the bank, in order to continue its operation at 
Cherry Point, would be i;i a position to have to take any chances which 
are involved in such a situation. I do not mean to say that there would be 
any liability but I could not say that there would not be any to arise by 
reason of such circumstances. 

INTANGIBLE TAXES; SECTION 704; LIABILITY 

OF FINANCE COMPANIES 

14 February 1946 

You request that I give you my opinion upon the question whether 
finance companies are liable for the intangible taxes, imposed in Section 
704 of the Revenue Act, upon notes and other evidences of debt held by such 
companies in connection with the transaction of their loan business. 
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Section 704 imposes a tax upon "all bonds, notes, demands, claims, and 
other evidences of debt however evidenced, whether secured by mortgage, 
deed of trust, judgment, or otherwise, or not so secured, having a business, 
commercial or taxable situs in this State. . ." I think it is clear that notes 
and other evidences of debt held by finance companies fall within this 
classification of taxable items. 

There is no exemption from the tax expressed in the Intangible Tax 
Article in favor of finance companies. Therefore, it is my opinion that such 
companies are liable for the payment of the tax levied in Section 704 upon 
notes and other evidences of debt held by them. 

As you know, banks and certain similar institutions are exempt from 
the payment of the tax imposed in Section 704. Although I am in no posi- 
tion to say for certain why a distinction was drawn between finance com- 
panies and banks in this respect, I think that a possible explanation might 
be in the fact that banks lend money belonging to the general public which 
has been placed with them on deposit, while finance companies lend their 
own money. 

INDUSTRIAL LOANS;  OUT-OF-STATE LENDERS; 

INTERSTATE COMMERCE 

14 May 1946 

I received your letter of April 18, sending me an advertisement in post 
card form issued by the State Finance Company, Kansas City, Missouri, 
in which they offer to make personal loans by mail with charges of 3% 
per month on loans of $100 or less, etc. You state that you understand 
that this is a legalized company in Missouri and you would like to know 
whether or not they have a right to do business by mail in North Carolina 
and charge the rates as shown on the enclosed advertisement. 

This State would recognize the validity of a contract made in accordance 
with the laws of another State, under the circumstances stated by you, if 
it was entered into in good faith and not for the purpose of evading the 
usury laws of this State. 

You do not state, however, whether or not under the laws of Missouri 
the lender in that State is authorized to charge the rates of interest ad- 
vertised in this manner. If these charges are authorized by the State of 
Missouri and the contract was entered into in good faith by mail and not 
for the purpose of evading our usury laws, it would probably be recog- 
nized as valid in this State; but if such was not the case, the bori'ower 
would be entitled to plead usury against the collection of the note and in- 
terest. 

I have also considered the question as to whether or not such method 
of doing business would be subject to regulation by the State Banking Com- 
mission or subject to taxation by the Commissioner of Revenue. 

A study of this question leads me to the conclusion that where the busi- 
ness is done entirely by mail and the company has no agency or office in 
North Carolina and carries on no local function except the solicitation by 
mail, this business is not subject to taxation or regulation in this State. 
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BANKS; LIMITATIONS ON LOANS; FOREIGN LOANS GUARANTEED BY INTER- 

NATIONAL  BANK  FOR  RECONSTRUCTION  AND  DEVELOPMENT, 

AUTHORIZED BY ACT OF CONGRESS APPROVED 

JULY 31, 1945, P. L. 171 79TH CONGRESS 

20 May 1946 

I received your letter of May 11, enclosing to me the questionnaire sub- 
mitted to you by the National Association of Supervisors of State Banks, in 
which they ask the following questions: 

"(1) Do the State laws and regulations permit State banks and 
trust companies to invest in the direct obligations of the International 
Bank? 

"(2) Do the State laws and regulations permit State banks and 
trust companies to invest in obligations of foreign issuers guaranteed 
by the International Bank? 

"(3) If the securities are eligible for such investment, what limita- 
tions do the State laws or regulations impose on the amounts that a 
bank may hold?" 

The first and second questions, I assume, would be answered "yes," as 
it is pointed out that the questions do not cover the investment of trust 
funds by our banks but applies only to their own investments of their own 
funds. 

The third question, in my opinion, should be answered that such invest- 
ments would be subject to the limitation provided by G. S. 53-48, as these 
loans would not come within the exemption provided by this statute. 

' ESCHEAT OF DERELICT BANK DEPOSITS 

31 May 1946 

In response to an inquiry addressed to j'ou from Mr. W. W. Woodley, Jr., 
Vice President of the Durham Bank & Trust Company under date of May 
27, 1946, and inquiries received from other banks, you have requested me 
to advise you as to the proper construction of our statute. General Statutes 
116-24, providing for the escheat of certain unclaimed bank deposits to the 
University of North Carolina. The statute referred to reads as follows: 

"All bank deposits in connection with which no debits or credits have 
been entered within a period of five years, and where the bank is un- 
able to locate the depositor or owner of such deposit, shall be deemed 
derelict property and shall be paid to the University of North Carolina 
and held by it, without liability for profit or interest, until a just claim 
therefor shall be preferred by the parties entitled thereto; and if no 
such claim shall be preferred within ten years after such deposit shall 
be received by it, then the same shall be held by it absolutely. The 
receipt of the University of North Carolina of any deposit hereunder 
shall be and constitute a release of the bank delivering over any de- 
posit coming within the provisions of this section from any liability 
therefor to the depositor or any other person." 

This statute was first enacted by Chapter 400 of the Public Laws of 1937 
and at that time the statute was limited to bank accounts of $5.00 or less. 
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In 1939 the law was amended by Chapter 29, which struck out the limita- 
tion of $5.00 and now, as you will observe, the statute applies to all bank 
deposits in connection with which no debits or credits have been entered 
within a period of five years, and where the bank is unable to locate the 
depositor or owner of such deposit. 

This answers the question submitted to you by Mr. Woodley as to what 
size balances come under the law. 

The second question submitted by Mr. Woodley was as follows: 

"Would an interest credit made semi-annually be construed as credit 
activity in the account?" 

The statute, as you will observe, applies to those accounts in connection 
with which no debits or credits have been entered within a period of five 
years. It is my opinion that interest credits made on a savings account or 

interest bearing account would constitute credits within the meaning 
of this statute. It is my understanding that there are some savings ac- 
counts which are not interest bearing, on account of the size of the ac- 
counts. The statute would apply to checking accounts and non-interest 
bearing savings accounts but would not, in my opinion, apply to interest 
bearing accounts as, in accordance with the contract, credits would be made 
to the account for interest accruals at stated periods. 

The question is also asked as to whether or not the statute would apply 
to certificates of deposit issued by a bank. 

In my opinion it would not apply to certificates of deposit issued by a 
bank, as this is not the character of deposit which comes within the pur- 
view of the statute. 

The statute does not apply in any case to a deposit unless (1) there 
have been no debits or credits entered within a period of five years, and 
(2) the bank is unable to locate the depositor or owner of such deposit. 

Debits of service charges or intangible taxes charged against such ac- 
counts, in my opinion, do not amount to debits within the meaning of the 
statute, as these are involuntary on the part of the depositor. 

The statute, as you will observe, does not apply in any case in whicb 
the bank is able to locate the depositor or owner of such deposit. The ac- 
count may be inactive for more than five years but, if the bank is able 
to locate the depositor or owner; that is to say, is able to know who the 
depositor is and where he or she can be found, the statute is inapplicable. 
It is intended to apply only to those accounts in which the owner of the 
account is unknown to the bank and cannot, after exercise of reasonable 
eff'ort, be located by the bank. There are, doubtless, many accounts in banks 
which have been inactive for a period of more than five years, as to which 
the bank knows who the depositors are and where the depositors can be 
found. In such cases, the statute is entirely inapplicable. 

You request my advice as to what steps should be taken by the bank in 
order for it to determine whether or not it can locate the depositor or owner 

I of the deposit. 
The statute leaves this to the good faith and cooperation of the banks 

I and does not establish any standard for determination of this question. 
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All that is required is that the bank shall make such reasonable effort as 
it considers fair to enable it to determine whether or not it can ascertain 
the name and location of its depositor, and whether or not the depositor 
can be found. Having made a reasonable effort in good faith to determine 
this question, this matter is left in the sound judgment of the bank. 

The statute provides that after the deposit is turned over to the Univer- 
sity of North Carolina, if no claim is preferred within ten years after such 
deposit has been received by the University, then the same shall be held 
by it absolutely. 

The Board of Trustees of the University of North Carolina has adopted 
a resolution, which is a part of the minutes of the Board, agreeing to 
waive the ten-year provision of this statute in all instances, and in any 
case in which the owner of a deposit is found, it will promptly return the 
money to the owner or to the bank froin which it received the deposit. 

The resolution of the Board of Trustees and the action of the adminis- 
trative officials of the University leave the question of identification of the 
depositor, and the right of the return of the money, to the bank from which 
the deposit was received. I am advised by the Escheats Officer of the Uni- 
versity that they will enter into an arrangement with all the banks by 
which the bank, having paid a deposit over to the University, may pay the 
depositor the amount of the deposit at any time that he should appear, 
and that the Escheat Fund of the University will honor any draft made 
upon it for a refund to the bank. In this way the bank could discharge its 
liability to the depositor without taking the matter up otherwise than by 
making a draft on the University. 

The Board of Trustees of the University of North Carolina, which in- 
cludes the three branches of the University—the Woman's College at 
Greensboro, the Chapel Hill unit and the State College at Raleigh, have 
adopted a resolution providing that the funds derived from all escheat 
sources, including bank deposits, shall be created into an endowment fund 
and invested for the purpose of providing loan funds to worthy students 
at the University. No part of the money is used by any of the three institu- 
tions for the operating costs of the institutions and, therefore it will at 
all times be available for the refund of any deposits which are afterwards 
claimed by a depositor whose whereabouts has been ascertained. 

I am, therefore, of the opinion that there would be no practical question 
of procedural due process involved in the application of the statute as to 
any bank that complies with it, as the refund of the deposit will always be 
made by the bank or the University to a depositor who later appears and 
claims the deposit. 

In my opinion, the statute is constitutional and it is expressly authorized 
by Article IX, Section 7, of the Constitution, which provides as follows: 

"The General Assembly shall provide that the benefits of the Uni- 
versity, as far as practicable, be extended to the youth of the State 
free of expense for tuition; also, that all the property which has here- 
tofore accrued to the State, or shall hereafter accrue, from escheats, 
unclaimed dividends, or distributive shares of the estates of deceased 
persons, shall be appropriated to the use of the University." 
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The Supreme Court of the United States, in the case of ANDERSON 
NAT'L BANK v. LUCKETT, 88 L. ed. 692, has held that the escheat of 
bank deposits, provided by state laws, is applicable to national banks as 
well as to state banks. There is no discrimination, therefore, between state 
and national banks. 



OPINIONS TO DIVISION OF PURCHASE 
AND CONTRACT 

PURCHASE OF MAPS FOR PUBLIC SCHOOLS 

30 August 1944 

Receipt is acknowledged of your letter of August 29, in which you advise 
that there was presented to the Board of Award at a recent meeting the 
matter of negotiating for and supplying maps for the public schools of the 
State. You state that the Board was advised of a previous attempt to call 
for bids and contract for maps, which had not proven entirely satisfactory, 
and that the Textbooks Division of the State Board of Education has ad- 
vised that an offer has been received from three map companies who allow 
a discount of 109c from the standard list prices if purchased and distributed 
through the State agency. 

You further advise that the Board of Award authorized you to present 
this matter to me for an opinion to determine whether, under the laws of the 
State, this Division could authorize and approve a negotiated contract for 
maps for the public schools of the State of North Carolina, without public 
bidding. 

G. S. 115-372 provides that it is the duty of the local authorities to pur- 
chase all supplies, equipment and materials in accordance with contracts 
and with the approval of the State Division of Purchase and Contract. 

The powers and duties of the Division of Purchase and Contract are de- 
fined in G. S. 143-49, which includes the duty to canvass all sources of supply 
and to contract for the purchase of all supplies, materials and equipment 
required by the State Government, or any of its departments, institutions 
or agencies, under competitive bidding in the manner provided in G. S. 143-52. 

Since the purchase of the maps for the local school boards is made by vir- 
tue of the requirement of G. S. 115-372, it would not necessarily follow that 
in the making of these contracts the requirement as to competitive bidding, 
which is prescribed as to State purchases, would be applicable. It is to be 
noted, however, that under G. S. 143-54(a) maps, books, pamphlets and 
periodicals purchased for the use of the State Library, or any other library 
in the State supported in whole or in part by State funds, are not required 
to be purchased in the manner provided by the Act creating the Division of 
Purchase and Contract. 

It is iny opinion, therefore, that you would be authorized to approve the 
contracts for the purchase of the maps for use of the public schools under a 
contract of the type referred to without the necessity of inviting bids, if, in 
the opinion of the Board of Award, such contract was desirable and proper. 

TAXATION-GASOLINE; EXEMPTION; USE FOR PUBLIC SCHOOL TRANSPORTATION 

8 February 1945 

Referring to my letter to you under date of January 19, 1944, in reply to 
your letter of January 15, 1944, in which I expressed the opinion that the 
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purchase of gasoline from any available source of supply authorized by your 
department would be within the meaning of Chapter 119 of the Public Laws 
of 1941, authorizing the invoicing of gasoline sold to the county boards of 
education less the gasoline tax, you inquired in conference today whether 
or not this authority would include purchases from filling stations as well 
as from bulk plants. 

It is my opinion that such purchases would be included, both from filling 
stations and bulk plants. 

PURCHASE OF FURNITURE AND EQUIPMENT FOR NURSES' HOME, STATE 

HOSPITAL AT RALEIGH 

29 May 1945 

In conference with you, Mr. Rothgeb and Mr. R. P. Peai-ce, Business Man- 
ager of the State Hospital at Raleigh, today with reference to the contract 
for the purchase of furniture and equipment for the Nurses' Home which 
has been constructed at the State Hospital in Raleigh, a question was pre- 
sented by the Federal Works Agency through a letter from Mr. O. T. Ray, 
Division Engineer, as to the approval of the contract for the purchase of this 
furniture and equipment by the Division of Purchase and Contract and the 
Board of Awards thereof. 

Under the Act creating the Division of Purchase and Contract, the pur- 
chase of this furniture and equipment, in my opinion should be made by 
the Division of Purchase and Contract after having proceeded as required 
by the statute. I understand that the North Carolina Hospitals Board of 
Control advertised for bids on this furniture and equipment and opened the 
bids and awarded the contract, under competitive bidding, to the lowest 
bidder at a price that was satisfactory. 

In my opinion, if the Board of Awards of the Division of Purchase and 
Contract shall fully review this transaction and if they find that the re- 
quirements of the law have been complied with as to the advertisement for 
competitive bids on this furniture and equipment, they could validly ratify, 
confirm and approve the action taken by the North Carolina Hospitals Board 
of Control in this behalf and validate the contract made for the purchase of 
this furniture and equipment, as awarded in this competitive bidding. When 
so approved, the contract entered into for the purchase of this furniture and 
equipment would be valid. 

UNIVERSITY OF NORTH CAROLINA; CHAPEL HILL; MILK SUPPLY; 

LETTING CONTRACT 

3 October 1945 

^ou have submitted to me the forms to be used by the University of North 
Carolina Purchasing Department, at Chapel Hill, requesting bids on the 
milk supply for the University dining halls and other agencies. These 
forms indicate that bids will be requested on an annual basis and state in 
complete detail the terms and provisions of the contract to be entered into 
with the successful bidder, including specifications of the milk to be pur- 
chased. 
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Section 5 of the contract deals with the price and provides that proposals 
for bids shall be based on the current average wholesale milk price paid ta 
producers prevailing at the time the contract will go into effect, and provi- 
sion is made for adjusted average wholesale price during the life of the con- 
tract. 

G. S. 143-54 provides that unless otherwise ordered by the Director of 
Purchase and Contract, with the approval of the Advisory Budget Commis- 
sion, the purchase of supplies, materials and equipment through the Direc- 
tor of Purchase and Contract by State institutions shall not be mandatory 
in case of perishable articles such as fresh vegetables, fresh fish, fresh meat, 
eggs and milk, and that these articles may be purchased directly by the de- 
partments, institutions and agencies and shall, wherever possible, be based 
on at least three competitive bids. This section further provides that when- 
ever an order or contract for such articles is awarded by departments, insti- 
tutions and agencies of the State Government, a copy of such order or con- 
tract, together with a record of the competitive bids upon which it was 
based, shall be forwarded to the Director of Purchase and Contract. 

The furnishing of milk over the period of time contemplated by the con- 
tract with the University is such that I think the basis upon which proposals 
are invited is fully justified under existing circumstances. With my knowl- 
edge of the situation existing at Chapel Hill, I agree with the conclusion 
reached by them that this is not a case in which bids on the basis of com- 
petitive prices of milk would be possible. The method adopted for determ- 
ining the prices, it seems to me, would be entirely fair. 

GASOLINE TAX; EMERGENCY PURCHASES EXEMPT IF MADE UNDER 

SPECIFIC AUTHORITY 

7 May 1946 

You have referred to my opinions of January 19, 1944, (incorrectly stated 
as "1945" in letter of Mr. C. D. Douglas) and February 8, 1945, to the effect 
that the purchase of gasoline during the emergency by a county board of 
education from any available source, including a filling station, if made pur- 
suant to specific authority given in each instance by your office, is equivalent 
to a purchase under a State contract within the contemplation of G. S. 105- 
449, and, therefore, exempt from the gasoline tax. You ask whether or not 
the exemption applies to such purchases if made prior to February 8, 1945, 
the date of my most recent opinion on this matter. 

The controlling factor is not the date of my opinion, but whether or not 
the particular purchase complies with the statute as interpreted in my 
opinion. Therefore, it is my opinion that if a purchase of gasoline was 
made at any time after the effective date of the statute (1941) from a filling 
station or any other available source pursuant to and in compliance with 
specific authority granted to the county board of education by your office, 
such purchase was exempt as a purchase under a State contract, even if 
made before February 8, 1945, or before January 19, 1944. Thus,'if the 
dealer in such case has already paid the tax, and has otherwise comnlied 
with G. S. 105-449, he is entitled to a refund. 



OPINIONS TO STATE BOARD OF EDUCATION 

TEACHERS SALARIES; PAYMENT ON MONTHLY BASIS DISCRETIONARY, 

WITH STATE BOARD 

16 August 1944 

Receipt is acknowledged of your letter of August 15 in which you write 
me as follows: 

"The question has been raised, under section 3 of Chapter 358, Public 
Laws of 1939, as amended by acts of the General Assemblies of 1941 and 
1943, as to whether or not the State Board of Education has discre- 
tionary authority in requests from local administrative school units for 
the payment of teachers' salaries in twelve equal monthly installments, 
provided, of course, that all requirements of the law have been met. 

"We shall appreciate it very much if you will furnish us an opinion 
showing whether the State Board of Education's authority is discre- 
tionary or mandatory under the law referred to in this letter." 

The statute to which you refer is a part of Section 3 of the School Machin- 
ery Act, and reads as follows: 

"Salary warrants for the payment of all State teachers, principals, 
and others employed for the school term shall be issued each month to 
such persons as are entitled to same. The salaries of superintendents 
and others employed on an annual basis shall be paid per calendar 
month: Provided, that teachers may be paid in twelve equal monthly 
installments in such administrative units as shall request the same of 
the State Board of Education on or before October first of each school 
year."    (Emphasis added) 

The general rule of statutory construction is that words will be given 
their usual and ordinary meaning unless a statute clearly indicates that 
some other and different meaning was intended. The word "may" appearing 
in the statute is one of permission and is not a mandatory expression such as 
"shall." 

Under the provisions of the statute quoted, the use of the word "may" 
in my opinion leaves it within the sound discretion of the State Board of 
Education as to whether or not salaries will be paid in twelve equal monthly 
installments. It is conceivable that a different construction could be placed 

, upon the statute but I believe that the opinion above expressed is a better 
view. 

SCHOOL LAW; INJURY TO CHILD NOT RIDING SCHOOL BUS; 

COVERAGE UNDER WORKMEN'S COMPENSATION LAW 

9  May 1945 

Reference is made to your letter of May 5, 1945, in which you enclose a 
letter from Mr. 0. P. Johnson, Superintendent of Duplin County Schools. 
In Mr. Johnson's letter it is stated that a school bus of Duplin County had 
left or failed to take on a small girl and her father overtook the bus in his 
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automobile. The children in the bus notified the driver that he had left 
the child and the driver, not knowing that the child's father had parked back 
of the bus, started backing the bus slowly to get back to a lane. The child 
started to get out of the car and the bus backed into the door of the car when 
the child had one foot on the ground. This forced the automobile door shut 
and the child suffered a rather severe cut on her knee and possibly broken 
bones in her knee. 

Upon this state of facts, Mr. Johnson inquires that since the child was 
not injured while riding in the school bus, if the case would be within the 
jurisdiction of the Industrial Commission. 

As Mr. Johnson has correctly stated, the claim would not be covered by 
Section 115-341 of the General Statutes since this only authorizes payment 
for injuries received by a school child while such child is riding on a school 
bus to and from the public schools of the State. 

As to the jurisdiction of the North Carolina Industrial Commission, I 
cannot see anything in the statement of facts before me that would bring 
the case within the Workmen's Compensation Act, which is the law adminis- 
tered by the Industrial Commission. It is fundamental that before any 
person can be covered under the Workmen's Compensation Act, the relation- 
ship of employer and employee must exist between the individual injured 
and the employer of that individual. This is set forth in Chapter 97 of the 
General Statutes, wherein you will find the term "employer" defined and the 
term "employee" defined, and you will also see that the person injured at 
the time of the injury must be engaged in employment or performing ser- 
vices under a contract of hire. It is manifest that this injured child was 
not an employee of the county board of education or of any of the public 
school authorities of the State of North Carolina, and I am not aware of 
any provision of law that would bring the injury of this child or its relation- 
ship to any of the authorities within the scope of the Workmen's Compensa- 
tion Act. I have been unable to find any amendment made by the General 
Assembly of 1945 that attempts to deal with this subject as related to school 
children. My answer, therefore, is that the provisions of the Workmen's 
Compensation Act as administered by the North Carolina Industrial Com- 
mission have no application to this case. 

I am sure that the circumstances under which the child was injured appeal 
strongly to the sympathies of the members of this office, and if there was - 
any statute whatsoever which would give us the slightest foundation by 
means of liberal construction to provide the relief in this situation, we would 
gladly make such an interpretation. As the law now stands, I do not know 
of any remedy which could be invoked in favor of the child. The only way 
the situation can be handled is for the Representative of the County to 
introduce a bill at the next session of the General Assembly to provide for 
reimbursement in this specific case. 
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STATE BOARD OF EDUCATION; RIGHT TO ACT AS SELF-INSURER; 

STATE SCHOOL BUSES 

31 May 1945 

I acknowledge receipt of your letter calling my attention to Section 115- 
77, G. S., which authorizes the State Board of Education in its discretion 

to purchase fire insurance coverage on school buses or act as self-insurer, 
and inquiring as to whether or not in my opinion the State Board of Educa- 
tion may adopt the policy of acting as self-insurer and set aside a reserve 
fund to cover any loss which might be sustained by fire. 

While it seems to me that Section 115-377 is sufficient within itself to 
authorize the State Board of Education to act as self-insurer on account 
of loss by fire to State-owned school buses, that authority has been greatly- 
strengthened by Senate Bill 359, enacted into law by the recent session of 
the General Assembly, in which the State adopted a general policy of be- 
coming self-insurer as to State-owned buildings and equipment therein. 
I am of the opinion that you have ample authority to act as self-insurer 
upon the adoption of a proper resolution by the State Board of Education. 

You further inquire concerning setting aside a reserve fund to cover any 
loss that might be sustained. Senate Bill 359 fully recognizes this policy 
and provides that as to the property for which the State becomes a self- 
insurer, at least the sums of money necessary to provide insurance coverage 
should be set aside as a "State property fire insurance fund." I think that 
your Board would be fully justified in setting aside as a reserve fund out 
of the moneys appropriated to it, a sum at least equal to the average amount 
paid during the past ten years for insurance premiums, out of which any 
loss sustained by reason of fire to the school buses may be paid. 

SCHOOL LAW; INJURY TO CHILD NOT RIDING ON BUS; 

AMENDMENT OF 1945—H. B. 557 

4 June  1945 

A reference to the file in this matter shows that on May 5, 1945, you wrote 
this office a letter enclosing a letter signed by Mr. O. P. Johnson, Superin- 
tendent of Schools of Duplin County. Mr. Johnson's letter was dated May 1, 
1945. In response to your letter this office on May 9, 1945, sent you an 
opinion to the effect that the State Board of Education had no legal 
authority to pay the claim mentioned in Mr. Johnson's letter which arose by 
reason of an injury to a school child by a school bus under the circumstances 
related in the Superintendent's letter. 

On May 29, 1945, Mr. Johnson wrote you another letter in regard to this 
claim, in which he made an amendment to the statement of facts, this 
amendment being in substance that the child was standing on the ground 
when the accident happened and that the operator of the school bus backed 
the bus so far as to wedge her between the fender of her father's car and the 
school bus and thus caused the injury to the child's knee. On May 31, 1945, 
you wrote this office a letter which is the subject to this reply and enclosed 
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both letters received in your office from Mr. Johnson, the Superintendent of 
Schools. You ask if the information furnished by Mr. Johnson in his letter 
of May 29, 1945, in any wise changes the opinion which this office furnished 
you on May 9, 1945. 

The authority of the State Board of Education to pay compensation for 
injuries arising because of the operation of school busses is conferred under 
Article 49, Subchapter XXI, of Chapter 115 of the General Statutes. The 
section of this article which describes the type of accident or the conditions 
under which injuries are sustained that may be compensated is 115-341 of 
the General Statutes. This section was amended by the General Assembly 
of 1945, the amendment being incorporated in H. B. 557, and more particu- 
larly in Section 3 of this bill, so that the section as revised now reads as 
follows: 

"The State Board of Education is hereby authorized and directed to 
pay out of said sum provided for this purpose to the parent, guardian, 
executor, or administrator of any school child, who may be injured 
and/or whose death results from injuries received while such child is 
riding on a school bus to and from the public schools of the State, or 
from the operation of said bus on the school grounds or in transporting 
children to and from the public schools of the State, medical, surgical, 
hospital, and funeral expenses incurred on account of such injuries 
and/or death of such child in an amount not to exceed the sum of six 
hundred and no one-hundredths dollars ($600.00)." 

It is to be noted that this statute permits compensation under three 
situations, which are as follows: 

1. A school child who may be injured: "While such child is riding on a 
school bus to and from the public schools of the State." 

2. A school child who may be injured: "From the operation of said bus 
on the school grounds." 

3. A school child who may be injured by reason of the operation of a 
school bus "in transporting children to and from the public schools of the 
State." 

It is plain that the General Assembly intended by using the phrase "in 
transporting children to and from the public schools of the State," to widen 
the scope and to create more liberal and additional grounds upon which the 
State Board of Education could pay claims for injuries to school children 
arising out of the operation of the school busses of the State. The first 
authorization as given above takes care of the situation where the chilS is 
a passenger on the bus and manifestly deals with the situation where the 
children are riding inside the bus. The second authorization given above 
deals with accidents on the school grounds and appears to be broad enough to 
cover injuries received by children both inside and outside of the busses, 
although this question is not now before us. The third authorization added 
by the General Assembly of 1945 was intended to take care of the situation 
where school children are injured when a bus is used in transporting 
children to and from public schools of the State and causes an injury to a 
school child outside of the bus so long as the proximate cause of the injury 
is the operation of the bus in transporting children to and from the schools. 
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This is the only interpretation that is reasonable and possible for this 
amendment as the other situation when the children are passengers has 
been provided for and has existed in the statute for some time. 

I am of the opinion, therefore, that when a child is injured after it has 
been a passenger on a bus, and the injury occurs after it leaves the bus 
but because of the operation of the bus, that the State Board of Education 
is authorized to pay such claim. I am also of the opinion that if a child 
is injured immediately before it gets on a bus and while it is attempting to 
become a passenger on the bus for the purpose of being transported to school, 
that under this third addition to the statute the State Board of Education is 
likewise authorized to pay such a claim. I think that two things must 
appear before such a claim is authorized: (1) The school bus must be 
used in transporting children to and from the public schools of the State, 
and such a use must be in progress at the time the accident occurs; and 
(2) The proximate cause of the injury must flow from and arise because 
of the use and operation of the bus at the time the accident occurs. For 
example, if a child gets off a bus and starts across the road in front of 
same and the driver does not observe the child and strikes it, then the Board 
would be authorized to compensate such claim. As another example, if 
a child was attempting to become a passenger on a bus, in or-der to go to or 
from school, and is injured by the bus in such an effort, then I think the 
Board is authorized to compensate the parent or guardian for injuries 
sustained as provided by the Act. This would not mean that the Board 
would be authorized to pay any claim because of an injury arising from the 
action or negligence of some independent agency. For example, if a child 
alights from a bus and is struck by an automobile driven by some person 
traveling on the highway, then I do not think the Board would be authorized 
to pay such claim. 

In view of the amendment of 1945, it is my opinion that the Board is 
authorized to pay the claim in this case. When I wrote the letter sent from 
this office on May 9, 1945, I did not know about or have before me the 
amendment of 1945 as contained in Section 3 of H. B. 557. A proper 
interpretation of this amendment will allow the payment of this claim, and 
you should disregard our letter of May 9, 1945, as the same is not controlling 
in this matter. 

SCHOOLS; TRANSPORTATION OF SCHOOL CHILDREN FROM ONE SCHOOL TO 

ANOTHER FOR LUNCHES 

6 September 1945 

I acknowledge the receipt of your letter in which you state that the Moore 
County Board of Education has requested permission from the State Board 
of Education to use two school busses at Carthage, two at Aberdeen, and two 
at Bobbins to transport 100 school children at each place from the high 
school building to the elementary school building for lunch for 180 school 
days during the school year 1945-46. In making the request for the use 
of these busses, the Moore County Board of Education proposes to appro- 
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priate enough county funds to pay all the expenses of this extra transporta- 
tion, including a $5,000 insurance policy on the life of each child involved, 
and the driver, and damages to the school busses in case of accident. 

You inquire as to whether or not the State Board of Education has author- 
ity to grant the request of the Moore County Board of Education. 

It is my understanding that the State Board of Education desires to per- 
mit the use of the school busses by the Moore County Schools if it may 
legally do so and in conference with the transportation committee, con- 
sisting of Honorable H. E. Stacy, Honorable J. A. Pritchett, and Honorable 
Santford Martin, I was impressed with the idea that the legal members 
of the committee are of the opinion that the State Board does have such 
authoi'ity. 

Sections 115-374, 115-375 and 115-376 of the General Statutes, place 
squarely upon the State Board of Education the responsibility for the 
operation of the school busses of the State and authorizes it to promulgate 
rules and regulations governing the organization, maintenance, and opera- 
tion of the school transportation facilities, and to establish routes to be 
followed by such school busses. But it seems to me that the primary pur- 
pose of the use of school busses is to transport children to and from their 
respective schools except as enlarged by the pertinent sections. It is so 
enlarged by authorizing the Board to adopt rules and regulations to permit 
the use of school busses for the transportation of school children on neces- 
sary field trips while pursuing the course of vocational agriculture, home 
economics, trade and industrial vocational subjects and to and from demon- 
strations carried on in connection therewith, and authorizes the Board, when 
ordered by the Governor, to furnish sufficient school busses to transport 
members of the State Guard to and from authorized places of encampment. 
The statute is silent as to whether or not pupils may be transported from 
one school to another even within the same system, and it can be argued with 
considerable merit that the statute limits the transportation of pupils from 
their homes to the school in the morning and from the school to their homes 
in the afternoon, except as other-wise provided in the statute. 

Section 115-381 provides that local school trustees or committees, when 
they deem it necessary, may "as a part of the functions of the said public 
schools," provide cafeterias and places whei-e meals may be sold, and operate 
or cause the same to be operated for the convenience of teachers, school 
officers and pupils of the school. It may, therefore, be argued with some 
merit that the transportation of children as proposed by the Moore County 
Board of Education from one of the schools in the town to another for 
lunches is as much a function of the schools in furthering the health program 
of the schools as is the transportation of the pupils on field trips while pur- 
suing the course of vocational subjects is a furtherance of the training of 
the minds of the children. This section was incorporated in the law by the 
1939 Session of the Legislature and the sections governing the use of the 
school busses have been amended several times since 1939 but the General 
Assembly has not seen fit to provide for the use of the school busses to 
transport children from school buildings in which there are no lunch rooms 
or cafeterias to school buildings having such services. 
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Since the pertinent sections do not specifically authorize or prohibit the 
transportation of pupils from one school building to another in the same 
system but located in different sections of the municipality, I cannot cate- 
gorically answer your question yes or no, since the Court has not had an 
opportunity to pass upon it. 

Even though I am inclined to the opinion that the Legislature intended to 
restrict the use of the busses to one round trip transportation of children 
to and from school except as otherwise provided in the statute, it is possible 
that our Court might hold that the State Board of Education could adopt 
rules and regulations and fix bus routes so as to enable the Board to comply 
with the Moore County request and on the terms outlined by it. I certainly 
do not see how the Board could be charged with acting in bad faith if it 
grants the request of the Moore County School Board when it proposed that 
the county will take care of every expense and every risk that might be 
incuri'ed by the State in permitting the use of the busses. However, I call 
your attention to the fact that the authority of the County Board to enter 
into such an arrangement with the State Board raises another serious 
question and since the State Board of Education is called upon to pass 
upon the county board budgets, you might consider now as to whether 
or not the State Board would approve the budget providing funds to indem- 
nify the State against any such loss. 

SCHOOLS;    $300,000.00 REVOLVING FUND; AID FOR SCHOOL 

LUNCH ROOM PROGRAM 

18 September 1945 

I acknowledge receipt of your letter calling my attention to Senate Bill 
No. 264 which makes available a revolving fund of $300,000.00 to be adminis- 
tered by the State Board of Education to assist those counties and city ad- 
ministrative units participating in the federal lunch room program. You 
raise certain questions in connection therewith and enclose rules and 
regulations adopted by the Board, one of which is to the effect that the 
Controller, with the approval of the Attorney General, shall prepare the 
necessary legal papers to be used in carrying out the provisions of the Act. 
You also enclose proposed resolutions to be adopted by the boards of county 
commissioners and county boards of education and city administrative units. 

In the first place, let me say that the provisions of the Act must be 
assujned by administrative officials to be constitutional. In BICKETT v. 
TAX COMMISSION, 177 N. C. 44, the Court said: 

"When a legislative act has been duly i-atified by the law making 
department of the government, it is not merely prima facie law, but it 
is 'the law' unless repealed by that body itself, or declared unconstitu- 
tional by some tribunal vested with judicial power to declare it uncon- 
stitutional upon the application of some party interested who shall show 
beyond a reasonable doubt in the minds of such tribunal that his interest 
in the matter in controversy was protected by the Constitution, and has 
been infringed by the statute. This State has always refused to give 
veto power to the Governor. The Tax Commission cannot veto or deny 
the validity of an act of the Legislature. They should obey it unless 
enjoined by the court." 
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I shall, therefore, for the purposes of this letter, assume that each and 
every provision of the pertinent Act of the Legislature is constitutional. 

There is an abundance of authority in the Act for advancing funds to 
county boards of education for the purpose of assisting the public schools 
of the respective counties to provide low-cost lunches as sponsored by the 
Federal Government. There is likewise ample authority for county boards 
of commissioners and county boards of education to enter into agreements 
with the State Board of Education as to the repayment of such advances 
and to pledge the full faith and credit of the county to that end. The Act 
provides that the State Board of Education shall have a lien on all federal 
funds received by the State Board of Education for payment to county 
boards of education in anticipation of which advances have been made by 
the State Board of Education. I, therefore, think it is altogether proper 
and within the purview of said Act that the county boards of education 
participating in the fund shall adopt resolutions providing that the State 
Board shall have a lien upon any federal funds coming into the hands of 
the State Board and belonging to the county boards, and to authorize the 
State Board of Education to credit such sums on any advances made by the 
State Board to any county board of education. 

I suggest that your proposed resolution, paragraph No. 2, be amended so 
as to authorize the State Board of Education to credit any funds coming into 
its hands from the Federal Government for use in the lunch room program 
against any claim which the State Board may have for funds advanced to 
the county. Of course, any resolution pledging the faith and credit of the 
county or otherwise assuming any obligation on the part of the county, other 
than for purposes provided for in the county budget, will have to be passed 
upon by the county board of commissioners. 

I also suggest that the certificate certifying the adoption of resolutions 
and giving the book, page, etc., should be signed by the clerk to the county 
board of commissioners or clerk to the county board of education rather 
than by the county attorney, since the clerk is the keeper of the minutes 
and not the county attorney. 

I regret to say I find but little, if any, authority in the Act applicable to 
city administrative units. While I am convinced that the Legislature had in 
mind rendering the same assistance to city administrative units as to county 
administrative units, it is not clearly so stated in the Act. For instance, 
Section 2, which provides that the State Board shall have a lien on federal 
funds, refers to the county boards of education and the tax levying authori- 
ties of the counties and does not mention city administrative units; and 
Section 4, which authorizes the pledging of the full faith and credit, is 
applicable only to counties and not to cities or city administrative units. 

I am sure that it would be contrary to the intention of the Legislature to 
deprive city administrative units of the assistance provided for in the Act 
and that the benefit of any doubt should be resolved in their favor and 
that, if possible, machinery should be set up to enable them to partici- 
pate in the fund. To do this, it seems to me that the application for funds 
and agreements to pledge federal funds due city administrative units to the 
State Board to apply against funds advanced by it should be a joint one on 
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the part of the county board of commissioners, the county board of educa- 
tion and the city administrative unit. In other words, in so far as possible, 
the county authorities will have to act on behalf of the city administrative 
units but I do not think that this necessarily means that funds advanced 
by the State Board out of the revolving fund would have to go through the 
county officials but may be sent direct to the city administrative unit. 

I, therefore, suggest that agreements be entered into between the State 
Board of Education, the city administrative units, county boards of com- 
missioners and county boards of education, agreeing for the particular 
city unit to participate in the fund and to pledge its interest in any federal 
funds to the State Board as a credit against funds advanced by the State 
Board to the city units. 

SCHOOLS; BUDGET; DEBT SERVICE BUDGET; WHAT TO INCLUDE 

28 September 1945 

I have your letter of September 24, in which you advise that Mr. B. L. 
Smith, Superintendent of the Greensboro City Schools, has presented the 
City School Funds Budget for Greensboro City Schools for 1945-1946, con- 
taining the usual sections of Current Expense, Capital Outlay and Debt 
Service, and that he has set up items in the Debt Service Budget amounting 
to $4,375.00, as follows: 

"Treasurer   $2,400.00 
Asst.   to   Treasurer 1,500.00 
Office   Expense 350.00 
Audit     .                     .         125.00 

$4,375.00" 

You state that these items are not usually carried in the Debt Service 
Budget but in Current Expense and you state that it is your understanding 
that the Debt Service Budget or fund is strictly for the payment of bonded 
indebtedness, including principal, interest, commissions and fees, and that 
the items listed above should be included in the Current Expense Fund. 
You submit the following questions: 

"1. Should debt service include any item other than bonded indebted- 
ness, including principal, interest, commissions and fees? 

"2. Have we acted within the bounds of good practice in requesting 
that items under General Control be placed in the Current Expense 
Budget?" 

G. S. 115-157 (c) provides that the debt service fund shall provide for 
payment of all loans due the State, the interest and principal on bonds, 
payments to the sinking fund, payment of district indebtedness for schools 
assumed by the county, apportionment to districts voting bonds or to dis- 
tricts borrowing from the county board of education and all other indebted- 
ness which is payable during the fiscal year for which the budget is 
prepared. 
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G. S. 115-158 provides, in part, as follows: 

"The county board of education shall set forth in the budget the 
amount of the interest and installments on all loans due the State, and 
of all interest and installments on bonds and other evidences of indebted- 
ness that may fall due. This shall be a separate item in the budget, 
and the commissioners shall levy annually a tax sufficient, clear of all 
fees, commissions, rebates, delinquents and the cost of collection to 
repay the same; and if the taxes are not collected when the repayments 
fall due, the commissioners shall borrow the money and place the 
amount to the credit of the county board of education." 

The items included by Mr. Smith in his budget in the Debt Service Fund 
appear to be apportionments of the expense of the Treasurer, Assistant to 
the Treasurer, Office Expense and Audit. I do not find in the statute any 
authority to charge any of these items under the Debt Service Budget or 
fund. 

In G. S. 115-356 there is listed items included under the head of General 
Control, which is a part of the current expense of the school under subsection 
l.f., the following: Audit of school funds. This is, therefore, the legislative 
classification of this expense as a part of current expense. 

I regret that I cannot agree that the classification of the budget by Mr. 
Smith is authorized. 

OPERATION OF SCHOOL BUSSES; MINORS; LIABILITY OF STATE OR COUNTY; 

LIABILITY OF PARENT OF MINOR DRIVING BUS 

5 October 1945 

I have your letter of October 3, enclosing a letter from Mr. Charles C. 
El-win, Superintendent of Schools for Rowan County, in which Mr. Erwin 
submits several questions, as follows: 

"Is the State liable for damage done by a school bus driven by a 
minor? 

"Is the County liable for damages (property) done by a school bus 
driven by a minor? 

"Can a citizen sue the State and recover damages done by a school 
bus? 

"Can a citizen sue the County and recover damages done by a school 
bus?" 

The only liability of the State for injuries in connection with the opera- 
tion of school busses is that provided by statute found in Article 49 of 
Chapter 115 of the General Statutes, providing compensation for children 
injured from the operation of school busses under the circumstances pro- 
vided in Sections 115-340 to and including 115-346, with which, of course, 
you are entirely familiar. 

That the State cannot be sued by a citizen without its consent is well 
established under our law. PRUDENTIAL INS. CO. v. POWELL, 217 N. 
C. 495, and cases cited therein. As the State has not authorized any in- 
dividual to bring suit against it on account of injuries by accident in the 
operation of school busses, no such actions would lie. 
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The same rule would be applicable as to a suit against the State Board of 
Education which, under the Constitution and laws of the State, has the 
responsibility for the operation of busses as an agency of the State. 
CHEMICAL CO. v. BOARD OF AGRICULTURE, 111 N. C. 135. There 
is now no provision in our law authorizing suits against the State Board of 
Education which is not by statute declared to be a corporation, as it was 
formerly. GRANVILLE COUNTY BOARD OF EDUCATION v. STATE 
BOARD OF EDUCATION, 106 N. C. 81. 

Under the law, the control and management of all facilities for the trans- 
portation of public school children is vested in the State of North Carolina, 
under the direction and supervision of the State Board of Education (G.S. 
115-374). This being the case, there could be no liability on the counties, 
as the counties have no legal responsibility whatever for the operation of 
the school busses. 

These additional questions are also submitted: 

"Is a parent liable for property damages done by a school bus driven 
by a minor? 

"Can a citizen sue the parent of a minor and recover damages done 
by a school bus driven by his son?" 

The parent of a minor driving a school bus would not be liable for any 
property damage or personal injury done by the school bus in this operation. 
A parent is not liable for the torts of his child solely on the grounds of 
relationship. BRITTINGHAM v. STADIEM, 151 N. C. 299. A parent is 
not liable for the torts of his minor son in the absence of a showing of the 
approval thereof by him or that the son was his agent. LINVILLE v. 
NISSEN, 162 N. C. 95; TAYLOR v. STEWART, 172 N. C. 203; BOWEN 
V. MEWBORN, 218 N. C. 423. 

I believe this answers all of the questions submitted. 

DISCHARGED SERVICEMEN ; RIGHT TO CLAIM POSITIONS AS TEACHERS AND 

PRINCIPALS; RIGHTS OF INCUMBENT TO COMPENSATION FOR 

DISCHARGE FROM POSITION 

11 December 1945 

Receipt is acknowledged of your letter of December 7, enclosing two let- 
ters from Mr. J. J. Pence, Superintendent of Scotland County Schools, under 
dates of November 7 and 20. 

It appears from Mr. Pence's letters that a former principal of a school in 
his county has been discharged from the Army and has requested that his 
job be given back to him and this has been done, making the position 
available to him on November 12, 1945. It also appears that in the absence 
of the soldier, his position had been filled by a teacher who had signed a 
contract in May, 1945, for the 1945-1946 term and this person taught in 
the schools in July and August, 1945. It seems from Mr. Pence's letters 
that the party who signed the contract has been relieved from his position 
and Mr. Pence asks the following question in his letter of November 20: 
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"Does King, who has been teaching since Page has been in the Army 
and who signed a contract for the term 1945-46 and taught two months 
have any rights under this contract to ask for salary for the remaining 
seven months and will the State Board provide any money for such 
cases?" 

Under the Federal Act, the State and local governments are not required 
to restore positions to returning veterans but the Act recommends that this 
be done, as, of course, the Federal Government would have no power to 
pass legislation compelling states to be bound by such provisions. It is, 
however, my understanding that all State and local agencies of government 
are complying with the recommendations as a matter of sound public policy 
and in justice to our returning veterans. As the principal is not an officer 
entitled to a leave of absence under the North Carolina statute, the pro- 
visions of that statute would not be applicable to this present situation. 

Whether or not a person who lost his position, by reason of a returning 
veteran, would be entitled to claim for compensation for the balance of the 
contract term, would depend upon whether or not at the time the contract 
was made there was any agreement, express or implied, that upon a return 
of the veteran he would resign and make the position available to the 
returnee. If no such agreement was entered into and the person whose 
position is taken insists upon his legal rights to demand compensation for 
the unexpired portion of the contract, this will, in turn, depend upon whether 
or not, after making a reasonable effort, he is unable to find other employ- 
ment which he is able to perform and whether or not in such employment he 
could or should receive as much or more compensation than he would have 
in the teaching position. In other words, in order to recover in such an 
action, the claimant would have to establish the fact that after making 
reasonable efforts, he was unable to find other employment and by reason 
of such fact suffered financial loss. 

Before the Board of Education of Scotland County could voluntarily pay 
such person for the unexpired period of the contract, it would have to 
ascertain whether or not he was able to secure other employment and to 
what extent, if any, he suffered financial loss on account of same. In these 
times, in which there is such a shortage of manpower and when there are 
so many positions available to people who seek employment, it is doubtful 
that such person could establish the essential fact that he was unable to 
secure other employment, but this would be a question for a court or jury, 
or for the Board of Education of Scotland County, if they attempted to pass 
upon the  question. 

If such compensation is provided to the person who has been relieved of 
his position by judgment of the court or voluntary action of the County 
Board of Education, I know of no provision in the law which would permit 
such payments to be reimbursed by the State Board of Education. The 
law is simply silent on this subject. 

The question necessarily involves an indefinite answer, as the facts in 
any particular case would have to be fully developed before anyone could 
have any complete or final opinion about it. In other words, each case would 
have to stand on its own bottom. 
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SCHOOLS;   EXPENDITURE OF  FINES,  FORFEITURES,  PENALTIES, 

DOG TAXES AND POLL TAXES 

26 February 1946 

I have your letter of February 23, in which you state that you have a 
request for information relating to objects and items of local administrative 
unit budgets which can be supplemented without vote of the people. You 
request me to answer three questions.   Your first question is as follows: 

"1. For what purposes may local funds be used to supplement items 
and objects of local unit budgets without a special supplementary school 
tax?" 

G. S. 115-356 provides as follows: 

"The objects of expenditure designated as maintenance of plant and 
fixed charges shall be supplied from funds required by law to be placed 
to the credit of the public school funds of the county and derived from 
tines, forfeitures, penalties, dog taxes, and poll taxes, and from all 
other sources except state funds: Provided, that when necessity shall 
be shown, and upon the approval of the county board of education or 
the trustees of any city administrative unit, the state board of education 
may approve the use of such funds in any administrative unit to supple- 
ment any object or item of the current expense budget, including the 
supplementing of the teaching of vocational subjects; and in such cases 
the tax levying authorities of the county administrative unit shall make 
a sufficient tax levy to provide the necessary funds for maintenance of 
plant, fixed charges, and capital outlay:  . . ." 

The underscored portion of the above quoted part of this section refers to 
the current expense budget which is provided for in G. S. 115-157. Sub- 
section (a) of this section reads as follows: 

"(a) The current expense fund shall include (1) Expenses of 
general control—per diem of board of education, salaries of superin- 
tendents, attendance officer, and clerical assistants, travel and com- 
munication, office supplies and expense, and other necessary expenses 
of general control; (2) instructional service—salaries of teachers, 
principals, and supervisors, and any other necessary items of instruc- 
tion; (3) operation of school plant—wages of janitors and other em- 
ployees, fuel, water, light and power, janitors' supplies, expenses for 
care of grounds, and other necessary expenses of operation; (4) main- 
tenance of plant—upkeep of grounds, repair of buildings, repair and 
replacement of heating, lighting and plumbing equipment, instructional 
apparatus, furniture, and other equipment, and other necessary ex- 
penses of maintenance; (5) fixed charges—rent, insurance and other 
necessary fixed charges; (6) auxiliary agencies—replacement of and 
repair of library books, transportation of pupils, and other necessary 
auxiliary activities." 

The underscored portion of the above quotation from G. S. 115-356 pro- 
vides that the funds mentioned can be used to supplement any object or item 
of the current expense budget when necessity has been shown, and with 
the approval of the county board of education or the trustees of any city 
administrative unit and the State Board of Education. If such application 
of these funds is made, the section requires that the tax levying authorities 
of the county administrative unit shall make a sufficient tax levy to provide 
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the necessary funds for maintenance of plant, fixed charges and capital out- 
lay. Revenue derived froTn tax sources must he confined to maintenance of 
plant, fixed charges, capital outlay, and debt service unless supplements are 
voted by the people. 

The budgets for all city and county administrative units, under G. S. 
115-363, must be approved by the tax levying authorities. This section 
provides that the tax levying authorities in such units may approve or 
disapprove the supplemental budget, in whole or in part, and, upon approval 
being given, the same shall be submitted to the State Board of Education 
which shall have authority to approve or disapprove any object or item 
contained therein. This, therefore, means that in addition to the approval 
of the county board of education or board of trustees of the city administra- 
tive unit and the State Board of Education, such an expenditure must like- 
wise be approved by the tax levying authorities who would have to levy the 
taxes to take the place of the fines, forfeitures, etc., if used for some other 
purpose than maintenance of plant and fixed charges. 

Your second question is as follov/s: 

"2. Are funds derived from fines, forfeitures, and penalties per- 
mitted to be used in supplementing salaries of teachers up to an amount 
equal to collections from said sources?" 
In the event that necessity shall be shown, as required by the statute, and 

the required approvals are secured as set forth in answer to your first 
question, the funds derived from fines, forfeitures and penalties could be 
used in supplementing salaries of teachers up to the amount equal to the 
collection from said sources. The statute, however, very clearly indicates 
that the primary purpose to which such sources of revenue should be de- 
voted are maintenance of plant and fixed charges and I would assume that 
it would require a strong showing of necessity to divert these funds from 
such application, in order to convince the above mentioned authorities which 
would have to approve the same. 

Your third question is as follows: 

"3.    When a supplementary tax is levied, must the funds secured 
from said supplementary tax levy be distributed per capita to all races, 
or has the Board of Education discriminating power with reference to 
the allocation of funds with regard to races based on needs?" 
It is my opinion that when a supplementary tax is levied under the quoted 

provisions of G. S. 115-356, or under the local supplement provisions of G. S. 
115-361 and  115-362, the funds derived therefrom would have to be dis- 
tributed without discrimination on account of race or any other cause, but 
this does not necessarily mean that the funds in every instance would have 
to be distributed upon the per capita enrollment basis.   It may well be that 
in most instances this would be necessary in order to avoid any semblance 
of discrimination, but circumstances might exist which would justify another 
reasonable method of application of these funds.    There is no provision in 
the statute which provides that the avails from such sources of revenue 
should be distributed on a per capita basis, but, under the supreme law of 
the land, no discrimination should be made against any schools on account 
of race. 
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SCHOOLS; SUPPLEMENTS; ABC FUNDS 

16 April 1946 

Receipt is acknowledged of your letter of April 15, enclosing a letter from 
Mr. J. Edward Allen, Superintendent of Warren County Schools, who 
requests an opinion as to whether or not ABC funds paid to a county could 
be used to supplement objects and items in the current expense budget of the 
county schools. 

This question has not heretofore been presented to this office. G. S. 115- 
356 provides, in part, that the objects of expenditures designated as mainte- 
nance of plant and fixed charges shall be supplied from funds required by 
law to be placed to the credit of the public school funds of the county and 
derived from fines, forfeitures, penalties, dog taxes and poll taxes, and from 
all other sources except state funds. 

This section further provides that when necessity shall be shown, and 
upon approval of the county board of education or the trustees of any city 
administrative unit, the State Board of Education may approve the use of 
such funds in any administrative unit to supplement any object or item of 
the current expense budget, including the supplementing of the teaching 
of vocational subjects. 

The Alcoholic Beverage Control Act of 1937, in G. S. 18-59, provides that 
the net earnings of the ABC stores shall be paid quarterly into the general 
fund of each respective county wherein the stores are operated. 

There is no specification in the law as to what purposes the earnings from 
the ABC stores shall be expended by the county except as provided in this 
section, which directs that the earnings shall be paid into the general fund. 

I am of the opinion that under the authority contained in G. S. 115-356, 
in the event the board of county commissioners should see fit to make the 
appropriation of a part of the ABC revenue for the purpose, the county 
board of education or the board of trustees of the city administrative unit, 
with the approval of the State Board of Education, could use these funds to 
supplement any object or item in the current expense budget, as the statute 
G. S. 115-356 provides that the revenue from fines, forfeitures, etc., and 
"from all other sources except state funds" could be used for this purpose 
under such conditions. 

SCHOOLS; COUNTY TAX LEVIES FOR VOCATIONAL EDUCATION 

28 May 1946 

I acknowledge receipt of your letter in v/hich you inquire as to whether or 
not the tax levying authority of a county may levy for vocational subjects 
without first submitting the question to a vote of the people. 

Article 34 of Chapter 115 of the General Statutes authorizes and em- 
powers the State Board of Education to cooperate with the Federal Govern- 
ment in the teaching of vocational education in agriculture and trades and 
industries and to appropriate money for such purposes. This article like- 
wise authorizes the several counties of the State to cooperate with the State 
Board of Education; and Section 115-247 reads as follows: 
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"The county board of education, board of county commissioners, or 
the board of trustees of any city administrative unit may cooperate 
with the state board of education in the establishment of vocational 
schools or classes giving instruction in agricultural subjects, or trade 
or industrial subjects, or in home economics subjects, or all three sub- 
jects, and may use moneys raised by public taxation in the same manner 
as moneys are used for other public school purposes: Provided, that 
nothing in this article shall be construed to repeal any appropriations 
heretofore made by any of said boards for said purposes." 

While it is true that in 1933 the State took over the operation of the schools 
of the State, including the payment of the salaries of public school teachers, 
the State did not make any provision for the payment of the county's part 
of the salaries or other expenses incident to the promotion and teaching 
of vocational education. Prior to the adoption of the 1933 act the burden of 
providing teachers rested upon the counties so that the wording of Section 
115-247 authorized the county commissioners to levy a tax and appropriate 
funds for the teaching of such subjects the same as for other public school 
purposes. While it may be argued that since the counties have been relieved 
of the burden of providing for the salaries of public school teachers, the 
wording of Section 115-247, "and may use moneys raised by public taxation 
in the same manner as moneys are used for other public school purposes," 
is no longer in force and effect since the counties do not now levy for salaries 
for public school teachers. But I think that since the 1933 act made no 
provision whatsoever for the payment of the salaries of vocational education 
teachers the authority granted in Section 115-247 is still in force. 

Again, we find in Section 115-356, which among other things provides for 
the distribution of fines, forfeitures, penalties, dog tax and poll taxes, and 
other sources other than state funds, it is specifically provided that such 
funds may be used to supplement the teaching of vocational subjects. And 
also that the tax levying authorities in any county administrative unit, with 
the approval of the State Board of Education, may levy taxes to provide 
necessary funds for teaching vocational agriculture and home economics 
and trades and industries which are supported in part from Federal voca- 
tional educational funds. 

I am, therefore, of the opinion that subject to the approval of the State 
Board of Education, the several boards of county commissioners of the 
State may levy a tax and appropriate such sums as they may deem necessary 
to provide for the teaching of vocational agriculture, home economics, trades 
and industrial vocational subjects which are supported in part from Federal 
vocational educational funds. 

You call my attention to Section 115-362 which authorizes the Boards of 
County Commissioners to levy a tax among other purposes "to employ addi- 
tional vocational teachers." I do not think that this section means that an 
election must be held before any teachers of vocational education may be 
employed but is applicable only to teachers other than those whose salary 
is paid in part by Federal vocational educational funds. 
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SCHOOLS; WORKMEN'S COMPENSATION; BASIS OF PAYMENT 

12 June   1946 

I received your letter of June 11, in which you wrote me as follows: 

"We have before us a workmen's compensation case in which a school 
teacher received most of her pay from the State; yet a substantial sum 
was received from local funds in the form of a supplement. In deter- 
mining the amount of workmen's compensation benefits to which this 
employee is entitled, does the law require that we figure the salary on 
the basis of the amount received from the State or on the basis of the 
total compensation of both state and local funds?" 

G. S. 150-370, as amended by the last General Assembly, provides that the 
State shall be liable for compensation on the basis of the average weekly 
wage of such employees as defined in the Workmen's Compensation Act, 
whether all of said compensation for the nine months school term is paid 
from State funds or is in part supplemented by local funds. 

I believe this answers your question, and that the basis of compensation 
/ill be the average weekly wage from both State and local funds for the 

employees covered as provided in G. S. 115-370 (1945 Supplement). 

SCHOOLS; USE OF SCHOOL BUSSES TO TRANSPORT 

MEMBERS OF THE CAST OF THE LOST COLONY 

25 June 1946 

I acknowledge receipt of your letter, in which you state that a request has 
been made to the State Board of Education to permit one of its school busses 
at Manteo, in Dare County, to be used for the purpose of transporting 
members of the cast of THE LOST COLONY to and from the theater at 
Manteo. 

I agree that Section 115-374 of the General Statutes contains no direct 
authority for the use of school busses for the purpose mentioned in your 
inquiry. I think that the primary purpose of the pertinent section of the 
statute is to assure the availability of school busses at all times for the trans- 
portation of school children during the nine months school term without 
hindrance or delay, and to assure this, the use of busses for other purposes 
which might or could interfere with the transportation of school children 

restricted. Strong argument can be advanced to the effect that the limita- 
tions prescribed in Section 115-374 are applicable only during the regular 
nine months term, since during vacation period the busses are not used 
by the school authorities for the purposes mentioned in the statute but are 
stored or are in the process of reconditioning. 

The Roanoke Island Historical Association was established under the 
provisions of Chapter 953 of the Session Laws of 1945 and authorizes the 
appointment of a governing body and appropriates a sum not exceeding 
$10,000.00 a year to aid in the production of the historical drama, THE 
LOST COLONY, and the State Auditor is required to make an annual audit 
of accounts of the association and report to the General Assembly at each 
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of its regular sessions. The Roanoke Island Historical Association, there- 
fore, is at least a quasi governmental agency. 

The school busses are owned by the State and the contemplated use in the 
instant case is by at least one of its quasi governmental units and I under- 
stand that it is the custom of one State agency to favor another with the 
use of its property when such use will not interfere with the use for which it 
was originally acquired. The use of a school bus in the instant case could 
not interfere with the transportation of school children since the schools 
will not be in session during the period of the contemplated use. 

The Governor has expressed considerable interest in this matter and it 
is his desire, if possible, to permit the proposed use of at least one of the 
school busses assigned to Dare County. It is the thought of the Governor 
and this office that a contract might be entered into between the State 
Board of Education and the Board of Directors of the Roanoke Island 
Historical Association permitting the use of a school bus for the desired 
purpose, upon such terms and conditions as might be prescribed by the 
State Board of Education, such contract to provide for a reasonable rental 
and require the lessee to provide the necessary liability insurance, both as to 
public liability and collision, and to otherwise assure the State that the bus 
will be returned at the end of the agreement in as good condition as at the 
time of the agreement. 

It seems to me that the section limiting the use of school busses is subject 
to the construction that it applies only during the nine months school term 
and, if this is true, there is no prohibition in the pertinent section against 
the use of a school bus during the vacation season by some other agency of 
the State. I am inclined to the opinion that the State Board of Education 
could enter into the proposed agreement without doing serious violence to 
the restrictive provisions of Sections 115-374. But it should be kept in mind 
that Sections 115-374 through 115-376 of the General Statutes places upon 
the State Board of Education the responsibility for the operation of the 
school busses of the State, and authorizes it to promulgate rules and regula- 
tions governing their organization, maintenance and operation and, even 
though it be conceded that' a school bus may be used for the purpose men- 
tioned in your letter, it is still within the province of the State Board of 
Education to determine whether or not such use is expedient or advisable or 
interferes with the proper administration of the public school system. 

SCHOOLS; APPROPRIATIONS; SCHOOL BUSSES; SALE OF DISCARDED BUSSES 

28 June 1946 

You inquire as to whether or not funds received from the sale of old school 
busses and fire insurance recoveries on school busses should be placed in the 
general nine months school fund account or the special account for the 
purchase of school busses. 

The General Assembly, by Chapter 530 of the Session Laws of 1943, 
created a special fupd for the purchase of school busses and it is my under- 
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standing" that no general nine months school funds are now used for that 
purpose, but that all busses, including replacements, are purchased fz'om 
the special fund. 

It seems to me and I am of the opinion that the funds in question should be 
credited to the special school bus account to aid in replacing the busses from 
which the funds so deposited were received. 



OPINIONS TO STATE COMMISSION FOR THE BLIND 

COUNTIES; LEASE OF PROPERTY 

15 March 1945 

I received your letter of March 15 and, as requested, I have prepared a 
lease from the Board of Commissioners for Cabarrus County to the North 
Carolina State Commission for the Blind for the county-owned property 
located two miles from Concord at the intersection of Charlotte Street and 
Charlotte Highway 29A, which I enclose. 

This lease recites the resolution adopted by the Board of Commissioners 
for Cabarrus County authorizing the execution of the lease. In your letter 
you state that you wish me to advise you whether or not the Board of Com- 
missioners for Cabarrus County would have the legal authority to execute 
this lease for the purposes therein recited. 

The statute, G. S. 153-9(14), authorizes the Boai'd of Commissioners to 
rent any property belonging to the county. This section, in my opinion, 
furnishes ample authority for the Commissioners to make this lease. 

AID TO THE BLIND; PERSONS ENTITLED THERETO—OLD AGE ASSISTANCE, 

AID TO DEPENDENT CHILDREN 

20 November 1945 

I received your letter of November 19, in which you write me as follows: 

"The question has been raised with our Agency as to whether a county 
should instead of making an Aid to the Blind grant to a needy individual 
who is blind and eligible to receive Aid to the Blind, give, in lieu thereof, 
to such person Old Age Assistance, General Relief or Aid to Dependent 
Children. 

"Both the Federal Congress and the North Carolina Legislature have 
taken cognizance of the complicated problems of blindness by establish- 
ing special category of financial assistance to needy blind people. This 
category, as you know, is administered by County Welfare Departments 
under the supervision of the Commission for the Blind through case- 
workers who are skilled in the problems of adjustment to blindness, 
restoration of vision, the teaching of Braille, and in occupational Jherapy 
crafts. 

"In order to carry out the intention of the North Carolina Legislature, 
is it your opinion that under North Carolina law, needy blind people 
should be given Aid to the Needy Blind rather than being placed on 
General Relief, Old Age Assistance, or Aid to Dependent Children pro- 
grams, in as much as the special services needed by blind individuals 
and intended for them by the North Carolina Legislature are not avail- 
able through any other relief program?" 

Recognizing the necessity for special consideration, care and treatment 
of persons who are blind or who are likely to become blind, the General As- 
sembly in 1935 enacted Chapter 53, which was amended by Chapter 124 of 
the Public Laws of 1937, which provides for the creation of the North Caro- 
lina State Commission for the Blind which is charged with the supervision 
of the administration of assistance to needy blind and authorizes the com- 
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mission to adopt rules and regulations necessary for the carrying out of the 
provisions of that chapter. 

Under the authority of this Act, special care and attention is given to blind 
people of the State with the view of rehabilitation so that whenever possible, 
notwithstanding the handicap of loss of vision, they may be returned to use- 
ful and productive lives. Various provisions of the law found in Chapter 
111, Sections 13 to 29, deal with this subject. 

G. S. 111-21 provides that no aid to needy blind persons shall be given 
under the provisions of this article to any individual for any period with re- 
spect to which he is receiving aid under the laws of North'Carolina provid- 
ing aid for dependent children or relief for the aged. Under the Old Age 
Assistance Act, G. S. 108-21, a person is not eligible unless he has not suf- 
ficient income or other resources to provide a reasonable subsistence com- 
patible with decency and health. Under the Aid to Dependent Children Act, 
dependent Children are defined in G. S. 108-49 as those who have no adequate 
means of support. Under our system no person is entitled to receive Old 
Age Assistance, Aid to Dependent Children, or Aid to the Needy Blind who 
is receiving assistance from any other of such funds. 

It is the purpose of the law, in my opinion, to provide aid for the needy 
blind in all cases in which persons are eligible or entitled to receive it under 
the terms of the act found in Article 2 of Chapter 111, G. S. A person en- 
titled to this relief could not be deprived of same because of having been 
placed upon the rolls for receipt of Old Age Assistance or Aid to Dependent 
Children. If the person who is on the roll for Old Age Assistance or Aid 
to Dependent Children is found to be eligible and entitled to Aid for the 
Needy Blind, such person should be removed from the roll of those entitled 
to Old Age Assistance or Aid to Dependent Children and furnished the re- 
lief provided under the law for Aid to the Needy Blind which is a specialized 
service and relief provided for the unfortunate people falling within this 
classification. 

STATE COMMISSION FOR THE BLIND; AUTHORITY TO PRESCRIBE STANDARDS 

OF EMPLOYMENT OF CASE WORKERS 

5 December 1945 

I have your letter of December 4, in which you request my advice as to 
whether or not the North Carolina State Commission for the Blind has the 
authority to establish objective standards for personnel to be qualified in 
the administration of Aid to the Needy Blind, provided by Article 2 of 
Chapter 111 of the General Statutes, and if such standards so established 
would be binding on the boards of county commissioners and all agencies 
charged with the duty of administering that article. You refer particularly 
to the qualifications of case workers handling the Aid to the Blind program 
under the legal stipervision of the State Commission for the Blind, admin- 
istered locally by county welfare departments as the agents of the county 
commissioners. 

G. S. 111-13 provides as follows: 

"The North Carolina State Commission for the Blind shall be charged 
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with the supervision of the administration of assistance to the needy 
blind under this article, and said commission shall establish objective 
standards for personnel to be qualified for emplojrment in the adminis- 
tration of this article, and said commission shall make all rules and 
regulations as may be necessary for carrying out the provisions of this 
article, which rules and regulations shall be binding on the boards of 
county commissioners and all agencies charged with the duties of ad- 
ministering this article." 

In my opinion, this statute definitely gives the North Carolina State Com- 
mission for the Blind the right to establish objective standards for per- 
sonnel to be qualified for employment in the administration of Aid to the 
Blind, and that these standards as provided in the statute, when established, 
are binding on the boards of county commissioners and other agencies 
charged with the administration of this lav/. 

VOCATIONAL REHABILITATION;  DISBURSEMENTS UNDER THE BARDEN- 

LAFOLLETTE REHABILITATION ACT BY THE STATE COMMISSION 

FOR THE BLIND 

14 May 1946 

You have discussed with me the exception taken by the Federal Voca- 
tional Rehabilitation auditors for disbursements on rehabilitation clients 
who have not been living in North Carolina for one year, during the period 
between December 1, 1943, and March 17, 1945, the date of the enactment 
of Chapter 698 of the Session Laws of 1945, these disbursements having been 
made under the Barden-LaFollette Rehabilitation Act. After giving this 
matter careful consideration, I am of the opinion that under the law you 
are authorized to make these disbursements to which exceptions have been 
taken on account of residence and in my opinion the exceptions should be 
withdrawn by the Federal auditors, which I hope will be done. These ex- 
penditures did not in any way violate any North Carolina law. 



OPINIONS TO THE GREATER UNIVERSITY 

EDUCATION; WORLD WAR ORPHANS; BENEFITS 

12 July 1944 

Receipt is acknowledged of your letter of July 8 in which you state that 
a young lady, who is a prospective student in your institution, attended 
Peace Junior College in Raleigh and was able to transfer sufficient acade- 
mic credits to graduate from the University of North Carolina in three 
years. During the time she attended the University of North Carolina at 
Chapel Hill, she received the full benefits under the statute authorizing edu- 
cational advantages for children of World War veterans. She now desires to 
enter your institution for the study of textiles. You desire to know whether, 

, my opinion, this young lady would be eligible for further benefits under 
the statute authorizing educational advantages for children of World War 
veterans and, if so, for what period of time. 

G. S. 116-145 provides that the scholarship authorized by the section 
shall not extend for a longer period than four academic years. It appears 
from your letter that the young lady in question has only received the bene- 
fits from the scholarship for three academic years, as contemplated by the 
statute, and if this is true it appears to me that she would be entitled to a 
scholarship in your institution for one additional academic year. I have not 
been able to find a satisfactory interpretation of the word "academic" as 
used in this particular statute but I assume that is is used in the same 
sense as the term "scholastic." The term "scholastic year" is one of com- 
mon use and is generally understood to mean a term of nine months and, 
in the absence of affirmative proof to the contrary, it will be assumed that 
the scholastic year begins in the Fall and ends in the Spring. SMITH v. 
BOARD OF EDUCATION, 113 S. E. 147, 153 Ga. 758. It would neces- 
sarily follow that the term "academic year" as applied to your institution 
would be the term which begins in the Fall and ends in the Spring. 

You raise the further question as to whether your institution would be 
required to provide a room for this young lady. You state that the institu- 
tion has always furnished male students with dormitory rooms but that 
you do not maintain dormitories for girls. We have heretofore adopted the 
^iew that a State educational institution would only be required to furnish 
I student with the facilities furnished by the institution and that the in- 
stitution would not be under obligation to make cash expenditures for 
items not furnished by the institution. If you furnish rooms for any girl 
students you would be required to furnish these accommodations to the 
young lady in question but if you do not furnish such rooms to girl stdents 
I do not believe you would be required to pay for the room and board of 
the young lady elsewhere. 
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EXCHANGE OF CONE PROPERTY ON FRANKLIN STREET FOR HIGH SCHOOL 

PROPERTY ON PITTSBORO ROAD 

14 August 1944 

I acknowledge receipt of your letter setting out certain facts relating 
to a proposed exchange of properties between the county board of education 
of Orange County and the University of North Carolina, and enclosing 
memorandum from you to President Graham, the original deed, and copy 
of contract between the University and the County Board of Education. 

You inquire as to the sufficiency of the reversionary clause in the deed 
and inquire as to the proper procedure for exchange of the two tracts of 
land. 

I am of the opinion that the reversionary clause contained in the deed 
is sufficient to cause the property described in said deed to revert back to 
the University upon the abandonment of the property by the Board of 
Education of Orange County for the purposes specified in the deed and 
contract. Assuming that the proposed agreement is satisfactory to both 
parties, it occurs to me that the better procedure to follow is for the Coun- 
ty Board of Education, after having been duly authorized by the proper 
resolution, to execute and deliver to the University a sufficient deed and 
setting out therein that the County Board of Education has determined 
to abandon said property for the uses specified in the original deed and 
contract. 

When this has been done, it seems to me that the University could con- 
vey the other tract to the County Board of Education on the same terms 
and conditions as that upon which the original tract was conveyed. 

I observe that in the deed used in conveying the Pittsboro Road tract to 
the County Board of Education, the conveyance was made by the Univer- 
sity of North Carolina through its Board of Trustees. In view of Sec- 
tions 143-147 to -150, I am of the opinion that conveyances made on the 
part of the University of North Carolina should be executed by the proper 
officials of the Board of Trustees and by the Governor and Secretary of 
State, after its approval by the Council of State. 

WORKMEN'S COMPENSATION; SUBDIVISION OF STATE HAS NO AUTHORITY TO 

WAIVE STATUTE REQUIRING CLAIM TO BE FILED WITHIN ONE YEAR 

15 August 1944 

I acknowledge receipt of your letter, enclosing a letter and other docu- 
ments from Mr. John C. Lockhart, Assistant Controller and Business Man- 
ager of the Woman's College of Greensboro. In expressing an opinion on 
the question raised by you, I am assuming the facts to be that the em- 
ployee, William A. Man, sustained minor injuries on or about April 
22, 1943, from which symptoms of hernia developed but an operation was 
not advised by the surgeon; that the employee did not at that time, nor 
has he since filed a claim for compensation but continued at his work until 
recently, when he was re-examined by a surgeon, who now recommends 
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an operation for hernia. I further assume that no compensation has been 
paid to the employee and no claim has been filed by him with either his 
employer or the North Carolina  Industrial  Commission. 

You inquire as to whether or not the College should now tender and pay 
for an operation for hernia alleged to have been sustained by the em- 
ployee on April 22, 1943. 

Section 97-24 of the North Carolina General Statutes provides: "The 
right for compensation under this article shall be forever barred unless a 
claim be filed with the Industrial Commission within one year after the 
accident. . ." 

It appears from the facts in this case that more than one year has 
elapsed since the injuries were sustained by this employee; therefore, his 
claim is barred by statute, 

I do not know of any authority for the College to waive the requirement 
that the claim must be filed within twelve months from the date of the 
injury. 

I observe that the notice of the accident was filed with the North Carolina 
Industrial Commission by the College on Form 19, but no mention is made 
of any claim being filed with either the College or the Commission. In 
construing the twelve months' requirement the Court held, in the case of 
HARBISON V. HAMPTON, 203 N. C. 187, that this section is deemed to 
have been complied with when a claim is filed with the employer and the 
report of the accident and claim is filed with the Commission by the em- 
ployer, so that if your employee filed with the College a written claim 
for compensation or medical services within the twelve months' period, 
and a report of it was made to the Industrial Commission, it seems that 
under the case of HARBISON v. HAMPTON the employee has complied 
with the statute and is entitled to an operation. 

STATE LICENSING BOARD FOR CONTRACTORS; BISTRIBUTION OF SURPLUS FUNDS 

5 March 1945 

I have your letter of March 3, 1945, in which you inquire if it would not 
be wise to have the laws amended so as to permit the payment of surplus 
funds of the State Licensing Board for Contractors to the Controller of 
North Carolina State College of Agriculture and Engineering. The idea oc- 
curred to you because the Engineering School of the Greater University is 
located at North Carolina State College of Agriculture and Engineering 
in Raleigh. 

As originally adopted, the law requiring the distribution of surplus 
funds of the Licensing Board for Contractors provided that such surplus 
should be paid over, share and share alike, to the University of North 
Carolina and to North Carolina State College of Agriculture and En- 
gineering for the use of their Engineering Bepartments. As a result of 
the consolidation act (1931, c. 202) the Engineering School of the Greater 
University is concentrated at the North Carolina State College of Agricul- 
ture and Engineering at Raleigh. 



428 BIENNIAL REPORT OF THE ATTORNEY GENERAL [VOL. 

In preparing the manuscript for the General Statutes of North Caro- 
lina, the Division of Legislative Drafting and Codification of Statutes 
recommended a change in the law governing the distribution of these sur- 
plus funds. This recommendation was adopted by the General Assembly 
and the statute now provides that the surplus funds shall be paid over 
to the Greater University of North Carolina for the use of its Engineer- 
ing Department. G.  S. 87-7. 

As the law now reads, and since the Engineering Department of the 
University is at North Carolina State College of Agriculture and Engineer- 
ing in Raleigh, it is my opinion that these funds may legally be paid di- 
rectly to the North Carolina State College of Agricuulture and Engineer- 
ing. This is the apparent intent of the law and would be in strict compli- 
ance with the letter thereof. 

Under this interpretation, I do not believe that an amendment to the 
law is necessary. 

ESCHEAT; DISPOSITION OF PROCEEDS PAID ADMINISTRATOR IN FOREIGN STATE 

ON CLAIM FOR WRONGFUL DEATH OCCURRING IN THIS STATE 

21 April 1945 

In your letter of April 3, 1945, you enclose a letter from Mr. Henry V. 
Charbonneau, and from his letter, it appears that Frank Bonenfant was 
born in the State of New Hampshire about thirty-five years ago and his 
parents are unknown. He was brought up by Mr. and Mrs. Frank D. 
Bonenfant and assumed their name but was never adopted. He married 
a lady from Lowell, Massachusetts, and in the year 1943, he was in the 
Army and stationed in Florida. His wife went to visit him in December 
of that year, and on December 16, 1943, he and his wire were on their 
way to Lowell on the Atlantic Coastline Railroad and were both killed in 
a collision of trains which occurred near the Town of Rennert in Robeson 
County, North Carolina. Apparently, Frank Bonenfant has no next of kin. 
At least, none can be found. 

Mr. Charbonneau is the duly appointed administrator of the estate of 
Frank Bonenfant, and after the expiration of one year after the date of 
the accident, he settled the claim for the wrongful death of Frank Bonen- 
fant for the sum of $5,625. The funds in his hands are claimed by the ad- 
ministrator of the estate of the wife of Frank Bonenfant on the ground ^ 
that she survived her husband by several minutes. The Commonwealth of 
Massachusetts claims that this amount escheats to that State because 
there are no heirs at law or next of kin. The persons who reared Frank 
Bonenfant have brought suit against the estate for board and lodging and 
also alleged the breach of a contract to make a will. The administrator 
has petitioned the Court of Massachusetts for instructions as to how the 
distribution of this money should be made and has named the University of 
North Carolina as a party in this petition because, as he states, the statutes 
of this State pertaining to wrongful death may have helped him in obtain- 
ing a settlement. 
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You inquire of this office if the University of North Carolina has any 
rights in the distribution of these funds by reason of the law of escheat. 

I have examined the statutes and the legal authorities in regard to the 
subject of escheat and so far I have been unable to find any authority upon 
which the University of North Carolina could base a claim to share in the 
distribution of these funds. 

It is not clear from Mr. Charbonneau's letter whether Frank Bonenfant 
was a resident of the State of Massachusetts or not. Apparently, he was a 
resident of the State of Massachusetts since his marriage to Grace M. Brown 
of that State. At any rate, he was not a resident of the State of North 
Carolina, and letters of administration were granted to Mr. Charbonneau 
in the State of Massachusetts. 

It seems to me that this claim against the railroad for his wrongful 
death is a type of property right when reduced to settlement or payment 
that would be handled and administered by the laws of the State of Massa- 
chusetts. If the administrator in Massachusetts had brought suit in that 
State, it no doubt could have been maintained by reason of the North Caro- 
lina statute which grants a right of action for a wrongful death, but the 
administration of the proceeds of funds derived from such an action or 
claim would be administered by the laws of the State of Massachusetts for 
the reason that the claim and the property derived therefrom in the form 
of money would be determined by the laws of the State in which the dece- 
dent was domiciled. In 12 C. J., page 476, § 71, it is said: 

"Under the fiction of law that movables are present at the domicile 
of the owner, no matter what their actual location may be, the law 
of his domicile governs their distribution and disposition in case of his 
death intestate. It should be observed in this connection that the law 
of domicile which is meant is the law as it existed at the time of the 
owner's death, unaffected by any change which thereafter may have 
been made." 

While it is true that a claim of this sort is not in existence during the 
lifetime of a decedent and it is not strictly treated as assets of his estate 
so far as the laws of this State are concerned, nevertheless, I can find no 
authority which would compel the courts of the State of Massachusetts to 
follow the statute of North Carolina as to distribution of the funds. 

In the case of HALL v. RAILROAD, 146 N. C, p. 345, the facts were 
that the decedent was a resident of the State of Virginia and was killed 
in the State of North Carolina on a raih'oad in this State. The action for 
his wrongful death was brought in this State and our Court said in the 
opinion as follows: 

"Our statute would control the distribution of the fund, whether 
the statutes of the two States are alike or not; so that it is immaterial 
to consider the similarity of the two enactments, even if there were 
evidence of it. We have held in the last cited case [HARTNESS v. 
PHARR] that the fund must not only be distributed according to the 
law of this State, but by an administrator appointed here, and that is 
conclusive against the plaintiff's right to recover in this action." 

I have cited this case because the facts are the reverse of those contained 
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in your letter on this question in that although the decedent in both cases 
was killed in North Carolina, yet the suit in the case cited was brought 
in this State and the claim, which is the subject of your letter, was pros- 
ecuted in another State. 

It is also the accepted holding of the Supreme Court of this State that 
personal property of the estate of a deceased domiciled in another State 
will be disposed of according to the law of the State of the domicile, which 
is expressly held in the case of McGEHEE v. McGEHEE, 189 N. C, p. 
561. 

In 30 C.J.S., p. 1167, § 3, the author discusses the law as to escheat and 
the property subject to escheat, and says: 

"Personal property does not escheat in the original and technical 
sense of the term; but the doctrine of escheat is, in effect, applied to 
personalty as well as to realty. The doctrine extends to intangible 
as well as to tangible property, and generally to all rights of pro- 
pei'ty of any nature whatever. However, to be subject to escheat, the 
property ordinarily must have its situs within the territorial limits of 
the pai'ticular State." 

I am of the opinion, therefore, that the situs of this claim, or any funds 
paid as a result of the claim, follows the domicile of the decedent, and 
therefore would be distributed according to the laws of the State of Massa- 
chusetts; and further, that the laws of the State of North Carolina govern- 
ing escheats do not have any extraterritorial effect, and that the University 
of North Carolina does not have any valid claim to share in the distribution 
of these proceeds. 

SOIL CONSERVATION; PER DIEM COMPENSATION AND EXPENSE 

ALLOWED SUPERVISORS 

6 July  1945 

You call my attention to Senate Bill 215, being Chapter 481 of the Ses- 
sion Laws of 1945, which amends Chapter 393 of the Public Laws of 1937, 
known as the Soil Conservation Districts Law, and inquire as to whether 
or not, under the provisions of the 1945 Act, you may approve a payment 
of per diem and expenses of soil district supervisors in attending the State 
Association of Supervisors and a supervisor who visits an area not in a 
district for the purpose of encouraging the people in such area to organize 
a district. 

The 1945 amendment reads: "Each supervisor shall receive as compen- 
sation for his services the sum of $3.00 per diem for each meeting of the 
supervisors, not exceeding four m.eetings per year, and shall also be en- 
titled to expenses, including traveling expenses, necessarily incurred in the 
discharge of his duties." 

It thus appears that the number of days for which you may pay a per 
diem is limited to four but I do not think that the limitation as to the pay- 
ment of expenses is so limited. The Act prescribes the duties to be per- 
formed by a supervisor and I am of the opinion that he is entitled to ex- 
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penses, including travel expenses, necessarily incurred in the discharge of 
those duties. Though only expenses necessary in the performance of their 
duties may be paid to the supervisors, the question as to whether the ex- 
penses in the given case are proper and are incurred in the performance 
of the official duties of the supervisor is one which must be determined 
by you as Director of the State Agricultural Extension Service in com- 
pliance with the provisions of the State Budget Act so that if you find that 
in order for a supervisor to officially perform the duties imposed upon him 
it is necessary that he attend a State Association of Supervisors, the neces- 
sary expenses might be paid. If the supervisor who went into an area not in 
a district, went there for the purpose of performing the duties imposed 
upon him by the Act or by his superior in the furtherance of the soil erosion 
program, I think that he would be entitled to his necessary travel ex- 
penses. I again call your attention to the fact that the number of per diems 
which may be paid is limited to four. 

UNIVERSITY OF NORTH CAROLINA 

20 August 1945 

I acknowledge receipt of your letter in which you inquire as to whether 
or not a contract may be made on behalf of the State of North Carolina by 
the "Board of Trustees of the University of North Carolina." 

Section 116-3, G. S., provides that the Trustees of the University shall be 
a body politic and corporate, to be known and distinguished by the name 
of "University of North Carolina" and by that name shall have perpetual 
succession and a common seal. I am, therefore, of the opinion that any 
contracts entered into by the University of North Carolina should be done 
in the name of "University of North Carolina." 

You further inquire as to whether or not it is necessary to obtain the 
consent of the Supreme Court before the University can be sued. 

The second paragraph of Section 116-3 of the General Statutes specifi- 
cally provides that the University shall be capable in law to sue and be 
sued in all courts whatsoever. 

I am, therefore, of the opinion that it will not be necessary for one having 
cause of action against the University to first obtain the consent of the 
Supreme Court before bringing action against it. 

UNIVERSITY OF NORTH CAROLINA, CHAPEL HILL; APPLICATION OF MUNICIPAL 

ORDINANCES; RIGHT OF TRUSTEES TO MAKE REGULATIONS 

3 December 1945 

I received your letter of November 29 with reference to the operation of 
motor vehicles on Cameron Avenue through the campus of the University 
at Chapel Hill and the application of ordinances of the Town of Chapel Hill 
to this area. 

As stated in your letter, it is my view that the ordinances of the Town of 
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Chapel Hill regulating the parking, speed and other uses of motor vehicles 
on the streets and highways in Chapel Hill, would not be applicable to Cam- 
eron Avenue or other places on the campus of the University as this would 
not be a public street or highway or public parking place. 

You inquire with regard to the regulations concerning parking, parking 
areas, and other desirable regulations governing the operation and use of 
motor vehicles, whether the University Board of Trustees would have any 
authority to prescribe regulations which would be enforceable at law and if 
the present law is insufficient for this purpose, whether the Legislature 
would have the power to pass a law delegating to the Board of Trustees 
of the University a right to make such regulations and prescribing that a 
breach of the same would constitute a misdemeanor and prescribing punish- 
ment. 

The only statute which I find having a bearing on this subject is G. S. 
116-10 which provides that the Trustees shall have the power to make such 
rules and regulations for the management of the University as they may 
deem necessary and expedient, not inconsistent with the Constitution and 
laws of the State. Under this statute the Board of Trustees could make 
rules and regulations for the purpose of controlling the use of Cameron 
Avenue by motor vehicles and the parking of motor vehicles elsewhere on 
the campus, but I do not think that the violation of such rules and regula- 
tions as they may prescribe constitute crime enforceable by indictment. 
There is nothing in the statute which prescribes that such a result would 

. follow the violation of any regulation adopted by the University, 
It is my opinion, however, that the General Assembly could constitutionally 

delegate to the Trustees of the University authority to adopt rules and 
regulations for the management of matters of this character and prescribe 
that a violation of such rules and regulations so adopted would constitute 
a misdemeanor and prescribe the punishment therefor. 

It is conceivable that the Trustees of the University might adopt rules 
and regulations forbidding the parking of motor vehicles except in certain 
designated areas and that a violation of such regulations might be indictable 
as a criminal trespass under G. S. 14-134. I doubt, however, that the Trus- 
tees of the University would want to take this method of enforcing parking 
ordinances although I think it is possible they could legally do so. 

VETERANS; PUBLIC LAW 346; TUITION CHARGES 

11 March 1946 
You have advised me that you have a request from the Veterans Admin- 

istration that you submit e\idence clearly setting forth the fact that the 
nonresident tuition charges to all veterans enrolled at the University of 
North Carolina at Chapel Hill, at the North Carolina State College of Ag- 
riculture and Engineering of the University of North Carolina, and at the 
Woman's College of the University of North Carolina, under the provisions 
of Public Law 346, 78th Congress, are legal. You state that this request 
comes as a requirement under the Veterans Administration Instructions 
No. 6, issued April 17, 1945, by the Administrator of Veterans Affairs, which 
reads as follows: 
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"Institutions which have non-resident tuition may, if they so desire, 
charge for each Veteran enrolled under Part VIII such customary tuition 
and incidental fees as are applicable to all non-resident students, pro- 
vided that the charges are not in conflict with existing laws or other 
legal requirements. Managers will secure evidence from the institu- 
tions or proper official that such charges are legal." 

I have carefully examined the provisions of the Constitution and laws of 
the State of North Carolina with reference to this matter and I have care- 
fully examined the resolutions adopted by the Executive Committee of the 
Board of Trustees of the University of North Carolina at a meeting held 
in Raleigh on this date, with reference to the charges of the tuition un- 
der consideration, and, in my opinion, the policy of charging the Federal 
Government the out-of-State tuition rate for all veterans of World War II 
enrolled at the University of North Carolina at Chapel Hill, North Carolina 
State College of Agriculture and Engineering of the University of North 
Carolina, and the Woman's College of the University of North Carolina, as 
prescribed in these resolutions, is legal and fully authorized by the Consti- 
tution and laws of this State. 

OPERATION OF STORE BY STATE COMMISSION FOR THE BLIND ON 

STATE COLLEGE CAMPUS 

13 May 1946 

I received your letter of May 9 enclosing to me a request from the of- 
ficers of the Veterans Trailer Camp on State College campus for the estab- 
lishment by the State Commission for the Blind of a grocery store on the 
College campus to serve married former servicemen who are now in school. 
You request my opinion as to whether or not the establishment of a grocery 
store under the conditions stated would be in conflict with our laws, par- 
ticularly Chapter 122 of the Public Laws of 1939, known as the Umstead 
Act, which is now G. S. 66-58. 

G. S. 111-27 authorizes the officials in charge of various State and muni- 
cipal buildings to permit the operation of vending stands by needy blind 
persons on the premises of any State, county or municipal property under 
their respective jurisdictions, provided such operators shall be first licensed 
by the North Carolina State Commission for the Blind and provided fur- 
ther that in the opinion of the Commission or officials having control and 
custody of such property such vending stands may be properly and sat- 
isfactorily operated on such premises without undue interference with the 
use and needs thereof for public purposes. This statute in my opinion would 
authorize the proposed operation on the campus of State College under 
the conditions and upon compliance with the terms of the statute. 

I have examined G. S. 66-58, commonly known as the Umstead Act, which 
does not in my opinion in any way prevent the operation of such a store by 
an operator licensed by the State Commission for the Blind. This statute 
deals only with the sale of merchandise by a State institution, its employees 
or an agency of such employees. 

I am returning herewith a letter to you under date of May 8 from Mr. 
Earl A. Carter, Mayor, and others. 



OPINIONS TO RETIREMENT SYSTEM 

RETIREMENT SYSTEM; APPLICATION OF S. B. NO. 143 TO PRIOR SERVICE 

AND TO MEMBERSHIP SERVICE 

30 March 1945 

I reply to your letter of March 28, 1945. 
You state in substance that when the Retirement System was established 

as of July 1, 1941, the State assumed the obligation of all prior service and 
that no member was entitled to participate in the System as to that part of 
his compensation in excess of $3,000. S. B. No. 143, referred to by you, 
amends Subsection (6) of Section 135-1 of the General Statutes by allowing 
participation up to $5,000. This Act or amendment was passed during the 
1945 session of the General Assembly. 

Your question is whether or not this Act extending participation on the 
part of a member up to $5,000 (1) applies to prior service, and (2) whether 
or not it is compulsory for a member to make up or pay in the additional 
contribution between $3,000 and a salary since July 1, 1941 up to $5,000. 
You also inquire as to the power of the Board of Trustees to establish a rule 
making it optional with a member as to whether or not such member should 
pay in this difference covering the period from July 1, 1941 up to the April, 
1945, pay-roll. 

The amendment referred to in your letter as S. B. No. 143 is as follows: 

"(6) 'Member' shall mean any teacher or State employee included 
in the membership of the system as provided in Sections 135-3 and 135-4: 
Provided that no member shall be entitled to participate under the pro- 
visions of this chapter as to that part of the compensation in excess of 
five thousand dollars ($5,000.00) received by such member during any 
year and this shall apply to all creditable service." 

I am of the opinion that S. B. No. 143 applies to all prior service since the 
provision extending the participation to $5,000 is specifically made applic- 
able by the statute "to all creditable service." Subsection (12) of Section 
135-1 defines creditable service as "prior service plus membership service 
for which credit is allowable as provided in Section 135-4." Membership 
service is defined as service a teacher or State employee rendered while a 
member of the Retirement Service. The amendment in S. B. No. 143, there- 
fore, clearly embraces prior service and membership service as these two 
types of service are the component parts of creditable service. 

Subsection (6) of Section 135-6 defines the power of the Board of Trus- 
tees as to rules and regulations and is as follows: 

"Subject to the limitations of this chapter, the Board of Trustees 
shall, from time to time, establish rules and regulations for the admin- 
istration of the funds ci'eated by this chapter and for the transaction 
of its business. The Board of Trustees shall also, from time to time, in 
its discretion, adopt rules and regulations to prevent injustices and 
inequalities which might otherwise arise in the administration of this 
chapter." 

I am of the opinion, therefore, that the participation of a member to the 
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extent of $5,000 is retroactive and applies to that period of time beginning 
July 1, 1941 and extending up to the April, 1945, pay-roll.. But I am also 
of the opinion that under the section of the law that I have quoted above 
with reference to rules and regulations, the Board of Trustees has the power 
to establish a regulation which would make a retroactive application of this 
amendment optional with the member. In other words, I think that the 
Board of Trustees, for example, can by regulation establish a time limita- 
tion whereby those members who wish to pay in or make up the additional 
part of their contribution for tTiose salaries in excess of $3,000 and up to 
$5,000 can do so, and those who do not wish to make the additional contribu- 
tion would not have to do so. Such a regulation should be uniform and 
should apply equally to all members affected thereby. The establishment of 
such a regulation would be within the discretion of the Board of Ti-ustees. 

The amendment is effective as to all members whose salaries exceed $3,000 
and extend to $5,000, beginning with the pay-roll of April, 1945, and this, of 
course, is mandatory and there is no discretion in applying the statute to 
this feature of the contribution. 

MUNICIPAL  RETIREMENT  SYSTEM;  EXECUTIVE OFFICER OF CITY OR TOWN 

SERVING AS MEMBER OF THE BOARD OF TRUSTEES 

19 April 1945 

In your letter of April 16, 1945, you call attention to subsection 2, Section 
7, of House Bill No. 275 and ask if there is any constitutional or legal pro- 
hibition against a full-time executive officer of a city or town participating 
in the system serving as members of the Board of Trustees of the Local Gov- 
ernmental Employees' Retirement System. 

Section 128-28 of the Retirement System Law for counties, cities and towns 
as contained in the General Statutes, provides in substance that the Board 
of Trustees of the Teachers' and State Employees' Retirement System of 
North Carolina shall be responsible for the general administration of the 
retirement system for counties, cities and towns. Section 135-6 of the 
General Statutes provides for the Board of Trustees of the State Retire- 
ment System and fixes the duties of this board. The members of this board 
;u-e appointed by the Governor of North Carolina and are confirmed by the 
Senate; that is, all members are appointed in this manner other than the 
two ex officio members. The members are appointed at first" for a term of 
two years, three years and four years, and at the expiration "of these terms 
of ofl^ce" the appointment shall be for a term of four years. This section 
further provides that each member or trustee other than the ex officio mem- 
bers shall, within ten days after appointment, "take an oath of office." There 
are many other indications in this statute which strongly suggest that the 
niembers or trustees of this board are officers and that the position is that 
of an office. 

The amendment pointed out in your letter, which is pertinent to this ques- 
tion, IS as follows: 
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"The board shall consist of the Board of Trustees of the Teachers' 
and State Employees' Retirement System and two other persons to be 
appointed by the Governor; one a full-time executive officer of a city or 
town participating in the retirement system, and one a full-time of- 
ficer of the governing body of a county participating in the retire- 
ment system, these to be appointed for a term of two years each. At 
the expiration of these terms of office, the appointment shall be for a 
term of four years."    (Italics ours.) 

I think it would be very hard, if not impossible, to find an executive of- 
ficer of a city or town and a full-time officer of the governing body of a 
county who is not holding a definite public office; in fact, the very words 
denote such a situation, and, while I am not at this time giving you an 
opinion that a member of the Board of Trustees of the State Retirement 
System, which is likewise the Board of Trustees for the Municipal Retire- 
ment System, is a public officer and that such a position is an office, never- 
theless these statutes contain such duties and such phraseology that I think 
that it is highly advisable that these two positions—the full-time executive 
officer of the city or town and the full-time officer of the governing body of a 
county—should remain vacant and that at this time no appointments should 
be made to the Board of Trustees of the Municipal System of this type of 
member. In my opinion, if these positions remain vacant, it will not affect 
the legality of the decisions of the Board of Trustees, its regulations and its 
duties. The board can take legal action with four members and it already 
consists of seven members, so there is no i-eason why the board cannot func- 
tion in a legal manner without these appointments. If you do proceed to 
have these appointments made, there is grave danger that such officials 
would vacate their offices which they hold with a city or town, as the case 
may be, if such member should qualify by taking the oath of office as a mem- 
ber of the Board of Trustees, and I know that you do not want to bring about 
this result. 

RETIREMENT SYSTEM;  RETURN OF ACCUMULATED CONTRIBUTIONS; 

REGULAR INTEREST 

24 May 1945 

Reference is made to your letter of May 8, 1945, in which your specific 
question is whether or not the Board of Trustees of the Teachers' and State 
Employees' Retirement System could make a legal rule which would permit 
the return of the accumulated contributions with interest based on the earn- 
ings being made by the Retirement System instead of 4%. You call atten- 
tion to certain statutes containing definitions which bear upon this question, 
and you further state that your investment experience shows that you are 
earning a return of 2.58 on invested funds of the Retirement System. You 
also call attention to Chapter 719 of the Session Laws of 1943 relating to 
the power of the Board of Trustees to adopt rules and regulations to pre- 
vent injustices and inequalities in the administration of the law governing 
the Retirement System. This chapter appears as the last sentence in para- 
graph (6) of Section 135-6 of the General Statutes. 
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When a member ceases to be a teacher or State employee, other than by 
death or retirement, the member's benefit rights are governed by paragraph 
(6) of Section 135-5 of the General Statutes, which is as follows: 

"(6) Return of Accumulated Contributions.—Should a member cease 
to be a teacher or state employee except by death or retirement under 
the provisions of this chapter, he shall be paid such part of the amount 
of the accumulated contributions standing to the credit of his individual 
account in the annuity savings fund as he shall demand. Should a 
member die before retirement the amount of his accumulated contribu- 
tions standing to the credit of his individual account shall be paid to 
his estate or to such persons as he shall have nominated by written 
designation, duly executed and filed with the board of trustees." 

The term "accumulated contributions" is a defined term and its definition 
appears in paragraph (15) of Section 135-1 of the General Statutes and is 

"(15) 'Accumulated contributions' shall mean the sum of all the 
amounts deducted from the compensation of a member and accredited 
to his individual account in the annuity savings fund, together with 
regular interest thereon as provided in § 135-8." 

TTie term "regular interest" appears in this definition, and this term is 
likewise defined in the statute and appears as paragraph (14) of Section 
135-1 of the General Statutes, and in this definition interest is to be com- 
pounded annually at a rate determined by the Board of Trustees in accord- 
ance with Section 135-7 of the General Statutes, Subsection two. The above 
paragraph is as follows: 

"(14) 'Regular interest' shall mean interest compounded annually at 
such a rate as shall be determined by the board of trustees in accord- 
ance with § 135-7, subsection two." 

Paragraph (2) of Section 135-7 gives the formula for determining regu- 
lar interest and fixes a minimum of three per centum and a maximum of 
four per centum.    This paragraph is as follows: 

"(2) Regular Interest Allowance.—The board of trustees annually 
shall allow regular interest on the mean amount for the preceding year 
in each of the funds with the exception of the expense fund. The 
amounts so allowed shall be due and payable to said funds, and shall 
be annually credited thereto by the board of trustees from interest 
and other earnings on the moneys of the retirement system. Any addi- 
tional amount requii^ed to meet the interest on the funds of the retire- 
ment system shall be paid from the pension accumulation fund, and any 
excess of earnings over such amount required shall be paid to the pen- 
sion accumulation fund. Regular interest shall mean such per centum 
rate to be compounded annually as shall be determined by the board of 
trustees on the basis of the interest earnings of the system for the 
preceding year and of the probable earnings to be made, in the judg- 
ment of the board, during the immediate future, such rate to be limited 
to a minimum of three per centum and a maximum of four per centum, 
with the latter rate applicable during the first year of operation of the 
retirement system." 

Your question more specifically deals with the right of the Board of Trus- 
tees to return accumulated contributions to qualified beneficiaries by re- 
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turning to such beneficiary upon ceasing to be a member of the System the 
exact amount of deductions from salary plus the actual earnings on invest- 
ment, or in other words, the power of the Board of Trustees to substitute 
actual earnings on investments in lieu of regular interest as defined in the 
statute. As a possible authority for this course of action, you cite Chapter 
719 of the Session Laws of 1943, which is as follows: 

"The board of trustees shall also, from time to time, in its discretion, 
adopt rules and regulations to prevent injustices and inequalities which 
might otherwise arise in the administration of this chapter." 

Of course, it should also be noted that the Board of Trustees has the sta- 
tutory power to establish rules and regulations for the administration of 
the funds created by the Retirement Act. The terms "injustices and in- 
equalities" are very broad and general terms, but I think that we should 
carefully note that rules and regulations designed to prevent injustices and 
inequalities are confined to matters of administration, and I cannot conceive 
that this particular language would authorize the Board of Trustees to set 
aside or annul those duties and things which the statute in specific terms 
requires the administrative body to do. If the Board of Trustees of the 
Retirement System can change the requirements and definition of "regular 
interest" after such term has been specifically spelled out in the statute and 
after the statute requires that regular interest shall accompany deductions 
when a member ceases to be a teacher or State employee, then I see no 
reason why the Board of Trustees could not change the amount of funds 
that a member receives when he or she retires, or in one particular case re- 
duce the amount of benefits received on retirement of one individual and 
in another case increase the amount of benefits received by another indi- 
vidual, all contrary to and above or below the formula specifically fixed by 
the statute. This form of reasoning carried to its logical end would allow 
the Board of Trustees, if it so desired, to nullify the whole statute, and in 
the hands of a Board composed of men less careful and less attentive to their 
duties than the present Board, could lead to very harmful results and loss 
of confidence in the  System. 

The Act of 1943 cited by you applies to matters of administration in 
which the Board of Ti'ustees has discretion. It was never intended by this 
Act that the Board of Trustees could substitute its judgment and its policy 
in lieu of the specific requirements of the statute, and especially when the 
statute carefully describes in detail what shall be done in a certain situation. 
This is true, no matter how reasonable and meritorious the proposed policy 
or regulation of the Board may be. In such case, the only remedy is to 
change the written law. 

I am of the opinion, therefore, that your Board of Trustees does not have 
the authority to make a regulation or rule that would permit the return of 
the accumulated contributions with interest based on the earnings made by 
the Retirement System instead of regular interest. There is much merit 
and justice in your position, but it is a matter for legislative action. 

The definition of regular interest allowance as contained in paragraph 2 
of Section 135-7 allows the Board of Trustees some discretion and latitude 
in determining the rate that shall be established between the minimum of 
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three per centum and the maximum of four per centum. The financial 
plan of the System as contained in Section 135-8 clearly shows that judgment 
and discretion are to be used in arriving at the beneficial objectives of the 
Retirement System. When these statutes are construed in connection with 
the statute pointed out by you (paragraph 6 of Section 135-6), then I am 
of the opinion that the Board of Trustees does have the power and authority 
to adopt a suitable rule or regulation defining regular interest at the three 
per centum minimum as the regular interest contained in the definition of 
accumulated contributions, and that this minimum of three per centum as 
defined in regular interest shall be the standard or amount used in com- 
puting the accumulated contributions to be paid to those beneficiaries who 
cease to be a teacher or State employee other than by death or retirement. 
It is manifestly an injustice and inequality for persons who withdraw from 
the System, to be paid the maximum amount of regular interest when they 
do not continue to remain as members and contribute to the general fund 
and invested reserves. To allow such persons the maximum amount of 
regular interest is a discrimination against those members who continue 
to remain in sei'vice until their time of retirement. By adopting a rule or 
regulation fixing the definition of regular interest at the minimum of three 
per centum for those persons who are paid accumulated contributions upon 
withdrawal, you do not depart from the limitations fixed by the statute. 

NORTH CAROLINA LOCAL GOVERNMENTAL EMPLOYEES' RETIREMENT SYSTEM; 

ADMINISTRATION; STATE CONTROL OVER LOCAL GOVERN- 

MENTAL EMPLOYEES' RETIREMENT SYSTEM 

2 July 1945 

In your letter of June 20, 1945, you call our attention to Section 128-28,, 
as amended by Chapter 526 of the Session Laws of 1945, and you especially 
call our attention to Subsection 7 of the amendment. Your question is: 
Does the Board of Trustees of the North Carolina Local Governmental 
Employees' Retirement System have the authority for the general admin- 
istration and responsibility of this Retirement System, independent of any 
other  State agency? 

Article 3 of Chapter 128 of the General Statutes provides in detail for 
a Retirement System for the employees of counties, cities and towns. This 
Retirement System is known as the "North Carolina Local Governmental 
Employees' Retirement System." Those municipal units desiring to have 
their employees covered under the Act maj^ do so voluntarily, and all bene- 
fits under the Act are financed by a fund which is accumulated by means 
of contributions paid into the fund from the salaries of municipal em- 
ployees; likewise, the counties, cities and towns make payments by way of 
employer contributions. The State Treasurer is custodian of the funds and 
payments are made by him upon vouchers signed by two persons designated 
by the Board of Trustees. The Board of Trustees has the authority to select 
the depository for the funds. These vouchers are not handled through the 
office of the State Auditor, and so far as I can see, the use of State funds 
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is nowhere contemplated by this Act. All employees and all expenses are 
paid out of the funds furnished by the municipalities. The Board of Trustees 
of the Teachers' and State Employees' Retirement System also acts as the 
Board of Trustees for this municipal system, plus certain members who 
represent the counties, cities and towns. 

Prior to the General Assembly of 1945, it was provided in Section 128-28 
of the General Statutes that all of the provisions of Section 135-6 of the 
General Statutes would apply to the administration of this municipal 
system. The result of this was, of course, that the administration of the 
system was then subject to the approval of the Director of the Budget. At 
the Session of the General Assembly of 1945 Section 128-8 was amended 
by striking out this whole section and rewriting' the section by means of 
adding fifteen paragraphs, and among other things, paragraph or sub- 
section 7 provides in part as follows: 

"The compensation of all persons engaged by the board of trustees, 
and all other expenses of the board necessary for the operation of the 
retirement system, shall be paid at such rates and in such amounts as 
the board of trustees shall approve." 

I am of the opinion, therefore, that in the administration of the North 
Carolina Local Governmental Employees' Retirement System the Board 
of Trustees is vested with authority to generally administer this Act in 
behalf of the counties, cities and towns, and that the responsibility for this 
administration on the part of the Board is independent of any other State 
agency or State control. In my opinion, the Board of Trustees of this Re- 
tirement (municipal) System has the sole responsibility for fixing the 
salaries of employees and the payment of any and all other expenses, and 
such payments are not subject to the approval of the Director of the Budget 
of this State. I am further of the opinion that in purchasing any supplies 
or making any contracts for purchases whatsoever, the Board of Trustees 
of the Municipal Retirement System is not bound by any regulation of the 
Division of Purchase and Contract, and all of the statutes contained in 
Article 3 of Chapter 143 of the General Statutes dealing with State pur- 
chases and contracts in my opinion are not applicable to the Board of 
Trustees while transacting business for the benefit of the Municipal Retire- 
ment System. 

I do not think of any other of our State agencies that might be involved, 
but to my mind the Municipal System is governed by its own Board of 
Trustees, furnishes its own finances, and is separate and independent of 
State laws, regulations and controls other than those specified in its own 
organic  statute. 

1 November 1945 

Sometime ago you inquired of this office as follows: 

"Please examine  Section 18 of Chapter 390, Public Laws 1939, as 
amended by Chapter 357, Public Laws 1941, and let me know if the 
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provisos in that Section removing the City of Greensboro, Mt. Airy, 
Pitt County and others from the requirement of a vote of the people 
to set up  such a retirement system is  constitutional." 

Your inquiry was made during the Session of the General Assembly and 
we advised you over the telephone as to our opinion in the matter. For the 
purpose of closing our records, however, I am sending you this letter. You, 
of course, realize that it is not the duty or function of our office to pass 
upon the constitutionality of statutes. Anything that we may say is advisory 
only, since the courts of the state are the proper agencies to pass upon 
constitutional questions and make binding decisions in such matters. 

It has been said by our Supreme Court and also by the Supreme Court 
of the United States that a statute will not be declared unconstitutional un- 
less it is clearly in conflict with the constitution, and those who attack on 
constitutional grounds must show beyond a reasonable doubt that such con- 
flict exists. I think that public officials administering statutes have a right 
to proceed under those statutes until they are declared unconstitutional. 

Under the authority of the case of Bridges v. Charlotte, 221 N. C, 472, 
we think that the provisions of the statute removing the City of Greens- 
boro, Mount Airy, and Pitt County, as well as certain other municipalities 
from the I'equirements of the vote of the people in order to set up a re- 
tirement system and provide the necessary contributions to finance the 
retirement system, is constitutional. 

TEACHERS' AND STATE EMPLOYEES' RETIREMENT SYSTEM; EMPLOYEES OF THE 

DEPARTMENT OF AGRICULTURE PAID IN PART BY FEDERAL GOVERN- 

MENT; DEDUCTIONS OF EARNABLE COMPENSATION 

20   December   1945 

Reference is made to your letter in which you state that the Depart- 
ment of Agriculture of the State of North Carolina carries on its payroll 
certain employees whose salaries are paid partly by Federal funds and 
partly by State funds. These employees ai-e hired by the State, and their 
total salaries are certified by the Budget Bureau although they are paid 
from both State and Federal sources. 

You inquire of this office if these employees should be permitted to make 
contributions to the Retirement System on the basis of their total salary 
regardless of the source of payment. 

I have talked with Mr. A. R. Powledge of the Division of Audits and 
Accounts of the Department of Agriculture, and he tells me that there are 
certain employees in the Division of Markets, Warehouses, Tobacco and 
Test Farms who are paid from State and Federal sources as mentioned in 
your letter. He further states that in these cases this method of payment 
has been worked out and agreed to between the Department of Agricul- 
ture and the appropriate agency of the Federal Government, as a matter 
of convenience to the government in handling accounts. For example, one 
employee at a test farm is paid $800.00 by the Federal Government. This is 
matched by the State of North Carolina by buying supplies for the test 
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farm in the amount of $800.00. He states that the government preferred 
to use this method for the reason that the government vv^ould thereby dis- 
charge its obligation by issuing one check into payment of one account. 
That is, from the government's point of view, the whole thing would be 
closed in one transaction; whereas, if the government bought the supplies, 
there would be a great number of checks and entries. 

Earnable compensation is defined in Paragraph (15) of Section 135-1 
of the General Statutes; and under the provisions of Section 135-8, each 
employer is to deduct 4% (four per cent) of this earnable compensation 
from the salary of each member and from every payroll for each and every 
payroll period. While it is true that the salary items in question are paid 
by Federal voucher, which is not cleared through the auditor's office; nev- 
ertheless, it seems to me that these items should be considered as a part of 
the total salary of this class of employees and that deductions should be 
made and paid into the Retirement System on these items. Mr, Powledge 
states that such employees have a definite classification, and a definite 
salary under the State System, including a definite salary range. He 
further states that if this arrangement with the government did not 
exist, the employees in question would receive the same total salary paid 
by the State in entirety. 'l am of the opinion, therefore, that where this 
arrangement with the government exists and the Federal payment is made 
as a means of convenience to the government and to aid the government in 
the simplification of its accounting proceedures, then the deductions should 
be based on total salary regardless of source. It should be clearly under- 
stood that this opinion is confined to such a situation and specifically to 
the situation where the State makes corresponding expenditures as an aid 
to the simplification of government payments and accounting. It should be 
definitely understood that this does not apply to every case where a State 
employee has his salary supplemented by Federal funds. 

TEACHERS' AND STATE EMPLOYEES' RETIREMENT SYSTEM 

31 December 1945 

You state that it is one of the requirements of the Retirement System 
Law that a member who makes application for retirement, either service 
retirement, or disability retirement, must be employed at the time of filing 
application. The circumstances upon which your inquiry arises is stated 
in your letter of November 15, 1945, as follows: 

"This letter is written to you in connection with application for dis- 
ability retirement filed on March 19, 1943, from Mrs. Addie Belle 
Perry, R.F.D. No. 1, Spring Hope, N. C. Mrs. Perry was under con- 
tract to teach school in Franklin County for the school year 1942-43. 
However, during the summer of 1942 her physical condition became 
progressively worse and she was notified by her doctor that she would 
not be able to beg-in teaching on the opening day of school, September 
5, 1942. At this time, she was advised by her physician that it would 
be advisable for her to obtain a substitute until November 1 and on 
November 1 the applicant presented to her employer a certification 
from  her  physician  stating  that  she  would  not be  able  to  do  any 
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teaching at all. At this juncture this teacher tendered her resigiiation, 
and another teacher was employed in her stead. You will thus see that 
she was not employed as a teacher when on March 19, 1943 she filed 
her application for disability retirement. It occurred to us that your 
office might possibly construe this case as being one in which the appli- 
cant was technically employed. Due to circumstances entirely beyond 
her control, it was physically impossible for her to be employed at 
the time of filing her application, since she entertained the hope that 
she would be able to return to her employment and this hope did not 
materialize." 

You inquire of this office if, under these circumstances, this applicant 
should be considered technically employed, and should she, therefore, be 
granted disability retirement as provided by the terms of the Teachers' 

nd State Employees' Retirement System Act. The benefits allowed under 
the Retirement System are set forth in Section 135-6 and subsection (4) 
and paragraphs following of this same section contain the conditions for 
the allowance of disability retirement. 

Subsection (6)  of Section 135-6 is as follows: 

"Subject to the limitations of this chapter, the board of trustees 
shall, from time to time, establish rules and regulations for the ad- 
ministration of the funds created by this chapter and for the trans- 
action of its business. The board of trustees shall also, from time to 
time, in its discretion, adopt rules and regulations to prevent injus- 
tices and inequalities which might otherwise arise in the administration 
of this chapter." 

I am of the opinion that it is a matter for the Board of Trustees to pass 
suitable rules and regulations to prevent this type of injustice or inequity, 
and that if, in the discretion of the Board of Trustees, they desire to adopt 

regulation or rule that would take care of this situation, then I think 
they have the power to do so. Such a rule or regulation should not be passed 
for special cases, but should be uniform and broad enough to cover this 
and other cases of a like kind. 

TEACHERS' AND STATE EMPLOYEES' RETIREMENT SYSTEM; NORTH CAROLINA 

RURAL REHABILITATION CORPORATION; COVERAGE OF EMPLOYEES 

UNDER THE RETIREMENT SYSTEM FOR TEACHERS 

AND STATE EMPLOYEES 

31 December 1945 

This is in reply to your inquiry which originated because of a letter 
written to your agency by Mr. W. Carey Parker, Secretary-Treasurer of 
the North Carolina Rural  Rehabilitation  Corporation. 

In his letter Mr. Parker called attention to the fact that he is an em- 
ployee of the North Carolina Rural Rehabilitation Corporation, and that 
this corporation was organized by the North Carolina Emergency Relief 
Administration and was chartered in 1934 under the laws of this state as 
a benevolent, non-profit corporation. He further states that under the terms 
of the charter the assets of the corporation are to become a part of the 
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general funds of the State of North Carolina in the event the corporation is 
dissolved. 

The affairs of the corporation are administered by a Board of Directors 
and its Executive Committee. The directors are elected at the annual meet- 
ing of the stockholders. Mr. Parker, as Secretary-Treasurer, actively man- 
ages the affairs of the corporation subject to the approval of the directors 
and the Executive Committee of the Board of Directors. It appears at the 
present time that Mr. Parker is the only state employee of the corpora- 
tion. No profits can inure to the benefit of any stockholder, and the stock- 
holders and directors receive no compensation for attending meetings and 
performing their duties. 

Section 137-31 of the General Statutes is as follows: 

"The North Carolina rural rehabilitation corporation, a non-profit 
corporation, organized by the members of the commission of the North 
Carolina emergency relief administration, and chartered by the State 
to serve as a social and financial instrumentality in assisting 
to rehabilitate individuals and families by enabling them to secure 
subsistence and gainful employment from the Soil and co-ordinated and 
other enterprises in order to restore them as self sustaining citizens 
and thereby reduce the burdens of public relief for the needy and un- 
employed, is hereby recognized and designated as an agency of the State 
of North Carolina and of the North Carolina emei'gency relief admin- 
istration and its successor within the powers and limitations of its 
charter for the carrying out of said objects and purposes." 

All of the powers and duties of the corporation are set forth in Article 
2 of Chapter 137 of the General Statutes. Apparently, the funds of the 
corporation are not paid out of the State Treasury, nor do any of the 
financial transactions come within the purview of the law creating the 
budget bureau and the laws governing the State Auditor's office. 

Subsection (5) of Section 135-1 of the General Statutes defines an em- 
ployer under the Teachers' and State Employees' Retirement System as 
follows: 

" 'Employer' shall mean the state of North Carolina, the county 
board of education, the city board of education, the state board of edu- 
cation, the board of trustees of the University of North Carolina, the 
board of trustees of other institutions and agencies supported and 
under the control of the state, or any other agency of and within 
the state by which a teacher or other employee is paid." 

An employee under this system is defined in Subsection (4) of Section 
135-1, as follows: 

" 'Employee' shall mean all full-time employees, agents or officers 
of the state of North Carolina or any of its departments, bureaus and 
institutions other than educational, whether such employees are elect- 
ed, appointed or employed: Provided, that the term 'employee' shall 
not include any justice of the Supreme Court or any judge of the 
superior court." 

There is nothing in the Chapter dealing with the State Teachers' and 
State Employees' Retirement System which specifically requires that the 
payments which are the earnable compensation  of an  employee  shall be 
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made in any specific manner. It seems to me that the North Carolina Rural 
Rehabilitation Corporation comes within the definition of employer as de- 
fined above, and that it certainly falls within the clause "or any other 
agency of and within the state by which a teacher or other employee is 
paid." 

In dealing with the question as to how funds are handled by which em- 
ployees are paid, this office ruled on the 21st of April, 1944, as follows: 

"The fact that the funds prior to July 1, 1943, were handled through 
the Wachovia Bank & Trust Company rather than the Treasurer of the 
State of North Carolina would not change my views due to the fact, 
as above pointed out, that the contracts specifically provide that the 
expenditures and reimbursements are to comply with the administra- 
tive procedure established by the college in cooperation with the Treas- 
urer of the State of North Carolina. The fact that the funds were not 
handled through the office of the Treasurer of the State of North Caro- 
lina should not be held to deprive this particular group of employees of 
the benefits to which they would otherwise be entitled under the pro- 
visions of the Retirement Act." 

I am of the opinion that this employee of the North Carolina Rural Re- 
habilitation Corporation should be covered under the Retirement System of 
Teachers and State Employees, and should be considered a member of this 
system. It is my thought that this employee comes within the definition of 
employee in that Act, and that the employer comes within the definition of 
employer as defined in that Act. It is not a question entirely free fi'om 
doubt and perhaps the best solution would be to present the matter to the 
Board of Trustees and if the Board of Trustees decide that this emplojei- 
should be covered under the Act, then they should pass a resolution declar- 
ing the same to be done and stating that this person is entitled to member- 
ship in the Retirement System from the date of its establishment. 

NORTH CAROLINA LOCAL GOVERNMENTAL EMPLOYEES' RETIREMENT SYSTEM; 

METHOD OF FINANCING; AMOUNT OF SALARY OR EARNABLE 

COMPENSATION OF AN EMPLOYEE UPON WHICH 

DEDUCTION IS BASED 

17 January 1946 

You state that a question has arisen as to whether or not the last Legis- 
lature passed a law setting the maximum amount of $3600.00 for the mem- 
bers participating in the North Carolina Local Governmental Employees' 
Retirement System. It is further stated by you that it was the intention of 
the City of Charlotte at the time they considered entering the system that 
this maximum of $3600.00 was in existence and would be the basis upon 
which employee compensations were made or deducted. You call attention 
to the fact that $5000.00 is the maximum amount for participation of 
members of the Teachers' and State Employees' Retirement System; and 
you inquire of this office if there is any section of law creating the maxi- 
mum of $3600.00 as a basis for member contributions in the North Carolina 
Local Governmental Employees' Retirement System. 
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Your questions answered by the provisions of Article 3 of Chapter 128 of 
the General Statutes. Sub-section (19) of Section 128-21 of the General 
Statutes is as follows: 

"Earnable compensation shall mean the full rate of the compensa- 
tion that would be payable to an employee if he worked the full, normal 
working time, including any allowance of maintenance or in lieu there- 
of  received by the member." 

The first sentence of Paragraph (a) of Sub-section (1) of Section 128- 
30 of the General Statutes is as follows: 

"Each participating employer shall cause to be deducted from the 
salary of each member on each and every payroll of such employer 
for each and every payroll period four per centum (4%) of his earn- 
able compensation." 
I have examined, read, and reread the whole act on this subject and on 

this system. The answer to your question is that contributions must be 
based upon the full amount of the salaries of the member employees. There 
is no limitation fixed by statute on this particular subject; and the statute 
is written in mandatory language that four per cent (4%) of a member's 
earnable compensation must be deducted by the employer, and there is 
no limitation on the amount. Deductions, therefore, must be based upon 
the full amount of salaries or other forms of earnable compensation. The 
Board of Trustees has no authority to change this by regulation because 
this is definitely fixed by statute, and regulations cannot qualify or nullify 
statutes when they definitely cover a subject. 

LOCAL  GOVERNMENTAL  EMPLOYEES'  RETIREMENT  SYSTEM;   DEFINITION  OF 

EMPLOYEE; PRIOR SERVICE; NURSES EMPLOYED BY CITY OF CHAR- 

LOTTE BUT PAID BY CHARLOTTE COOPERATIVE NURSING 

ASSOCIATION 

18 January 1946 

I reply to your letter of January 11, 1946. 
Your question is stated as follows: 

"All nurses now on the City of Charlotte payroll who were employ- 
ed prior to July 1, 1937 came under the supervision of the City of 
Charlotte Health Department but received their compensation from 
the Charlotte Cooperative Nursing Association, funds for which were 
put up by the local merchants and clubs. 

"Are these nurses, who now wish to become members of and parti- 
cipate in the North Carolina Local Governmental Employees' Retire- 
ment System effective February 1, 1946, entitled to credit for prior 
years service for the time served under the Charlotte Cooperative 
Nursing Association?" 

Prior service is defined in Sub-section 6 of Section 128-21. In Sub-section 
5 of this same section, service is defined by reference to Sub-section 3 of 
the same section which defines employee. An employee under this section 
is defined as follows: 

" 'Employee' shall mean any person who is regularly employed in the 
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service of and whose salary or compensation is paid by the employer 
as defined in subsection two of this section, whether employed or ap- 
pointed for stated terms or otherwise, except teachers in the public 
schools and except such employees who hold office by popular election 
as are not required to devote a major portion of their time to the 
duties of their office. In all cases of doubt the board of trustees shall de- 
cide ivho is an employee." 
If the Board of Trustees of the Local Governmental Employees' Retire- 

ment System shall find as a fact that these nurses were actually employed 
by the City of Charlotte or one of its administrative agencies and that the 
City of Charlotte fixed the amount of salary, the conditions and terms of 
service, and the right to control and direct the service and to terminate 
the contract of employment, then I do not think that the source of funds 
or the matter of payment by means of an arrangement with the Charlotte 
Cooperative Nursing Association would affect the situation; and the nurses 
would be considered as employees of the City of Charlotte even though paid 
from a source of funds other than the treasury of the City of Charlotte. I 
do not find anything in the act that says that the funds by which an em- 
ployee of a unit is paid must come from the unit's particular treausry or 
must be tax money or any other type of funds. Conceivably, the City could 
hire and put many public health nurses on its payroll, and they would be 
paid by the Rockefeller Foundation of any one of a great number of hu- 
manitarian and philanthropic organizations. 

On the other hand, if the Board of Trustees shall find as a fact that the 
nurses were actually employed, paid, and controlled by the Charlotte Co- 
operative Nursing Association; that the services of the nurses were merely 
loaned to the City, and that the nurses were, therefore, at all times em- 
ployees of this Nursing Association, then, of course, such service could not 
be counted or be valid as prior service. It all depends upon how the Board 
of Trustees acts upon the facts presented to them. In my opinion this is 
one of the cases of doubt in which the statute specifically requires the 
Board of Trustees to decide the matter. 

LOCAL GOVERNMENTAL EMPLOYEES' RETIREMENT SYSTEM; PERSONS OUT OF 

SERVICE ON LEAVE OF ABSENCE; PERSONS OUT OF SERVICE DRAWING 

WORKMEN'S COMPENSATION BENEFITS; RIGHT TO MAKE CON- 

TRIBUTION COVERING PERIOD OF ABSENCE; LIABILITY 

OF EMPLOYER FOR MATCHING CONTRIBUTION 

18 January 1946 

You ask this office to give you an opinion upon the following questions: 

"(1) After entrance of the City of Charlotte into the North Caro- 
lina Local Governmental Employees' Retirement System, are people 
who are out on compensation or leave of absence entitled to make up 
their contributions to the Retirement System upon return to duty or 
during their absence  in order to get continuous  service? 

"(2)  Is the City of Charlotte liable for a matching contribution?" 

An examination of Article 3  of Chapter 228 of the General  Statutes 
which contains the  statutes  authorizing the  North  Carolina  Local   Gov- 
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ernmental Employees' Retirement System discloses that there is no statu- 
tory authority whereby an employee as a matter of right can make up his 
contributions for periods of non-service time because of leave of absence 
caused by injuries compensated under Workmen's Compensation. There is, 
likewise, no statute that would compel the employer (the City of Charlotte 
in this case) to match contributions paid in to cover such periods of ab- 
sence. 

The Board of Trustees of the Retirement System in question has the 
authority to adopt rules and regulations for the administration of its busi- 
ness and to prevent injustice and inequality which may otherwise arise in 
the administration of the law. I think the Board of Trustees could establish 
a system by rules and regulations whereby the persons described in your 
letter could make up these contributions covering the periods of time 
represented by their absence from service; but it would have to be done by 
mutual agreement and consent between the employer and the employee 
because under the present law the employer cannot be compelled to match 
contributions under such circumstances. In no case, should it be done or 
should such contributions be permitted unless it is agreed between the em- 
ployer and employee that both types of contributions will be made; that is, 
the employer will make his contribution covering such periods of time as 
well as the employee. Such a rule or regulation should also fix the earn- 
able compensation basis upon which these contributions will be based. I 
think that the Board of Trustees should consult the actuary of the system 
and obtain his opinion as to the effect of such a regulation upon the plan 
of financing the system before final adoption of same. 

LOCAL GOVERNMENTAL EMPLOYEES' RETIREMENT SYSTEM; TEACHERS' AND 

STATE EMPLOYEES' RETIREMENT SYSTEM; TRANSFER OF MEMBERSHIP 

FUNDS, AND CREDITS FROM ONE SYSTEM TO ANOTHER 

18 January 1946 

You inquire of this office if a member of the Teachers' and State Em- 
ployees' Retirement System goes to work for a local unit that is participat- 
ing in the North Carolina Local Governmental Employees' Retirement 
System and desires to become a member of that system, can transfer his 
funds already accumulated with the Teachers' and State Employees' Re- 
tirement System and permit him to become a member of the Local Gov- 
ernmental Employees' Retirement System, or vice versa? 

Both of these retirement systems are creatures of statute, and all powers 
and duties executed by the Board of Trustees in each system must have 
statutory sanction. There is no statutory authority that permits an ex- 
change of members from one of these systems to another; and there is, 
likewise, no statutory authority that says that the governing authorities 
of one system must recognize the membership service accumulated in an- 
other system. There is no sanction of law saying that prior service recog- 
nized by one system shall be recognized as prior service in another system. 

The answer to your question is that these transfers cannot be made 
under the present status of the law governing both systems. 
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LOCAL GOVERNMENTAL EMPLOYEES' RETIREMENT SYSTEM; CONTINUITY OF 

SERVICE OF VETERANS DISCHARGED AT ONE TIME AND RETURNING 

TO EMPLONMENT A PERIOD OF TIME LATER 

18 January 1940 

In your letter, you ask us to answer the following question: 

"Upon entrance of the City of Charlotte into the North Carolina 
Local Governmental Employees' Retirement System, a few ex-service 
men were discharged at one date and returned a period of time later. 
Do they have continuous prior years service credit for this lapse of 
time between time of discharge from military duty and return to duty 
with the City of Charlotte?" 

I think your question is answered by a portion of Section 128-26 of the 
General Statutes which is as follows: 

"(1) Under such rules and regulations as the board of trustees 
shall adopt each member who was an employee at any time during the 
year immediately preceding the date of participation of his employer, 
and who becomes a member during the first year thereafter, shall file 
a detailed statement of all service as an employee rendered by him to 
his employer prior to such date of participation for which he claims 
credit. 

"(2) The board of trustees shall fix and determine by appropriate 
rules and regulations how much service in any years is equivalent to 
one year of service, but in no case shall more than one year of service 
be creditable for all service in one calendar year. 

"(3) Subject to the above restrictions and to such other rules and 
regulations as the board of trustees may adopt, the board of trus*:ees 
shall verify, as soon as practicable after the filing of such statements 
of service, the service therein claimed." 

If the Board of Trustees of the Local Governmental Employees' Retire- 
ment System wish us to regard this as the equivalent of prior service, then 
I think it is a matter for them to consider by way of formulating and pass- 
ing an appropriate regulation. While I am not altogether sure that such 
a regulation, which would make the period of time described in your letter 
the equivalent of prior service, is invalid, I am by no means certain that it 
is valid. You will note that prior service is defined in Section 128-21; and 
in this same section, the word "service" is defined; and the word "em- 
ployee" is also defined. It seems to me that in order for a period of time 
10 be counted as prior service, there at least should be some time during 
this period in which some service is performed for the employer. I would 
suggest that if you pass such a regulation counting such periods of time as 
prior service that you make the validity of such prior service dependent or 
conditioned upon approval of the next General Assembly. 
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LOCAL GOVERNMENTAL EMPLOYEES' RETIREMENT SYSTEM; PRIOR SERVICE; 

STATUS OF PERSONS INJURED AND RECEIVING WORKMEN'S 

COMPENSATION BENEFITS 

18 January 1946 

You state that there are some employees or persons of the City of Char- 
lotte who were injured at line of duty and are now receiving compensation 
in the form of benefits paid by virtue of the Workmen's Compensation law\ 
This situation existed before the entrance of the City of Charlotte into 
the North Carolina Local Governmental Employees' Retirement System. 

You inquire of this office if these employees should be given a continuous 
prior service credit during the period of time while out on compensation. 

Your question is answered by the provisions of Section 128-26 of which 
section I quote a portion as follows: 

"(1) Under such rules and regulations as the board of trustees shall 
adopt each member who was an employee at any time during the year 
immediately preceding tho date of participation of his employer, and 
who becomes a member during the first year thereafter, shall file a de- 
tailed statement of all service as an employee rendered by him to his 
employer prior to such date of participation for which he claims credit. 

"(2) The board of trustees shall fix and determine by appropriate 
rules and regulations how much service in any year is equivalent to 
one year of service, but in no case shall more than one year of service 
be creditable for all service in one calendar year. 

"(3) Subject to the above restrictions and to such other rules and 
regulations as the board of trustees mav adopt, the board of trustees 
shall verify; as soon as practicable after the filing of such statements 
of service, the service therein claimed." 

It is a question for the Board of Trustees by the regular rules and regu- 
lations to determine this question. If the individual in question was out of 
service or did not perform any services for the City for a whole calendar 
year or for the majority of the time in the calendar year, then I do not 
think that I would count this time as continuous service in my regulation. 
On the other hand, if the individual in question worked and performed ser- 
vices for the City of Charlotte for the majority of the time of the calendar 
year, then I think I would count such service as continuous. It is a question 
for the Board of Trustees to determ.ine how much service in any year is 
equivalent to one year of service. I think we should also remember that 
when we enlarge prior service, we are creating greater liability against the 
funds of the system. 

LOCAL GOVERNMENTAL EMPLOYEES' RETIREMENT SYSTEM; ELIGIBILITY FOR 

MEMBERSHIP OF PERSONS WHO HA\'E CEASED TO BE MEMBERS OF THE 

LAW ENFORCEMENT OFFICERS BENEFIT AND RETIREMENT FUND 

30 January 1946 

In your letter of inquiry you call attention to the definition of member- 
ship in the Local Governmental Employees' Retirement System as set forth 
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in Section 123-24 of the General Statutes. You further call attention to the 
fact that we have heretofore ruled that persons who are members of the 
Law Enforcement Officers Benefit and Retirement Fund cannot at the same 
time be members of the Local Governmental Employees' Retirement Sys- 
tem. 

You inquire as to the eligibility of a person for membership in the Local 
Governmental Employees' Retirement System who has formerly been a 
member of the Law Enforcement Officers Benefit and Retirement Fund and 
has withdrawn from that system. 

The rules and regulations of the Law Enforcement Officers Benefit and 
Retirement Fund, as adopted on June .29, 1945, contained the following 
sections as to membership and withdrawing from membership of that re- 
tirement system: 

"(4) Should the contributions of any member be more than months 
in arrears, qr should a member cease to be a law enforcement officer, 
or should he withdraw his contributions, or die or retire under the 
provisions of the Fund, he shall thereupon cease to be a member; ex- 
cept that a member who ceases to be a law enforcement officer and does 
not withdraw his contributions may, by notifying the Board, maintain 
his membership for not more than one year after ceasing to be a law 
enforcement officer, but during such absence from service no contribu- 
tions shall be paid and no benefit other than that provided for under 
Section 5, Subsections (9) and (10), of these Rules and Regulations 
be payable. 

"(5) Anything in these Rules and Regulations to the contrary not- 
withstanding, any member who ceases to be a law enforcement officer 
to enter the service of the United States- in a time of war and who 
becomes a law enforcement officer v/ithin six months of his honorable 
discharge from such service, is allowed credit for a pension from the 
Courts Account equal to the same pension to which he would be en- 
titled had he remained a contributing member at the same salary which 
he was receiving at the time of entering such service. If he so desires, 
he may pay monthly contributions while in the Armed Forces on the 
Basis of his rate of contributions at the time of entering such service; 
or he may, within six months of being honorably discharged from such 
service, make up contributions for the period of absence in such ser- 
vice." 

It seems to me that if a person has been a member of the Law Enforce- 
ment Officers Benefit and Retirement Fund and has legally and properly 
ceased to be a member as provided by the i-ules and regulations of that re- 
tirement system, then and in that event I see no I'eason why such person 
would not be eligible to become a member of the Local Governmental Em- 
ployees' Retirement System, assuming, of course, that he is employed by 
an employer covered under the Local Governmental Employees' Retire- 
ment System and that he is an employee as defined in such system. 

If you have occasion to deal with such situations, I would recommend 
that you have the executive secretary or proper officer of the Law En- 
forcement Officers Benefit and Retirement Fund to certify to you that the 
persons in question have ceased to be members of the Law Enforcement 
Officers Benefit and Retirement Fund. I do not think that you should ac- 
cept any persons as members of the system or receive any contributions 
until your retirement system is protected by such a certificate or letter of 
information. 
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KLIGIBILITY OF MEMBERS OF THE CHARLOTTE POLICE DEPARTMENT TO BELONG 

TO BOTH THE LAW ENFORCEMENT OFFICERS RETIREMENT SYSTEM AND THE 

LOCAL GOVERNMENTAL EMPLOYEES' RETIREMENT SYSTEM 

11 February 1946 

You have already received a letter from Mr. John D. Shaw, Attorney for 
the City of Charlotte, setting forth the five propositions or procedures which 
we agreed to follow in order to determine the question of whether or not the 
]!olicemen of the City of Charlotte are eligible to belong to the Local Gov- 
ernmental Employees' Retirement System and at the same time belong to 
the Law Enforcement Officers' Retirement System. 

As I recall at the meeting, I was to confer with the Attorney General; and 
we were to decide the question as to whether we would advise the trustees 
of the North Carolina Local Governmental Employees' Retirement System 
if they had the power and authority to agree to those propositions as em- 
bodied in Mr. Shaw's letter. We have discussed the matter, and the At- 
torney General and myself are of the opinion that under the provisions of 
Section 128-28 of the General Statutes, as amended, and especially under 
Subsection (6) of said section, the Board of Trustees of the Local Govern- 
mental Employees' Retirement System has the legal authority and power 
to enter into an agreement to follow the procedures set forth in Mi-. Shaw's 
letter. We, therefore, advise further that the Board of Trustees should adopt 
a resolution incoiporating these procedures and agreements set forth in 
Mr. Shaw's letter; and they should further incorporate in the resolution a 
statement to the effect that if a decision from the Supi'eme Court decides 
that the policemen of the City of Charlotte are, and at all times were, 
eligible to belong to the North Carolina Local Governmental Employees' 
Retirement System, then in that event, the policemen of the City of Char- 
lotte shall be entitled to be members of said system with all rights as to prior 
sei-vice, membership service, rights to retirement, and any or all other 
beneficial rights of said system. 

I am sending a copy of Mr. Shaw's letter and this letter to the Honorable 
Charles M. Johnson, Chairman of the Board of Trustees for his information. 
I am also sending a copy of this letter to Mr. John D. Shaw for his •'nforma- 
tion. Please have the Board of Trustees pass on this matter as s<K)n as 
reasonably convenient. 

* RETIREMENT SYSTEM; PRIOR SERVICE; BOARD OF COSMETIC ART 

12 February 1946 

You state in your letter that in 1943 the North Carolina State Board of 
Cosmetic Art was placed under the direction of the Budget Bureau. Ap- 
parently since the Board of Cosmetic Art was placed under the Budget Bu- 
reau, the salaries of their inspectors and agents approved by the director of 
the budget, its budget made subject to the approval of the director of the 
budget, and all fees and collections turned over to the State Treasurer, it 
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has been considered to be a bona fide State agency and no question arises as 
I it^ status since 1943. 
You inquire of this office as to the status of the North Carolina State Board 

c-t Cosmetic Art prior to the year of 1943 and in especially to July 1943, your 
[(articular question being- as to whether or not this Board should be con- 
idered as a State agency at such prior time; and the answer to this ques- 
ic>n also answers the question as to whether three persons who are full- 
ime employees of the Board would be entitled to prior service under the 
IVachers' and State Employees' Retirement System. 

An examination of our Public Laws discloses that the first act to regulate 
the practice of Cosmetic Art in this State appears as Chapter 179 of the 
Public Laws of 19.33. This basic act was amended in 1935, 1941 and in 
1943. Certain rather sweeping amendments were made as to the fiscal 
control and management of the Board. At all times, however, the Board 
has had certain regulatory powers as to registration, granting certificates 
of registration, and as to the revocation of these certificates for statutory 
reasons. The Board has at all times exercised certain statutory powers 
^•ranted to them by the Legislature of North Cai'olina; and in this respect, 
there has been delegated to them certain sovereign powers of the State. 

We answer your question, therefore, that in our opinion this Board has at 
II times been an agency of the State of North Carolina and that its full- 

time employees are entitled to prior credits as authorized and provided by 
Chapter 135 of the General Statutes, the same being the law setting up the 
Teachers' and State Employees' Retirement System. 

TEIACHERS' AND STATE EMPLOYEES' RETIREMENT SYSTEM; 

ELIGIBILITY FOR PRIOR SERVICE 

8 March 1946 

Reference is made to your letter of March 1, 1946 in which you state the 
following: 

"Under Section 3, Membership, of Chapter 25, Public Laws 1941, 
the question has arisen as to when a teacher is eligible for prior service 
credit. Is it necessary for a teacher or a State employee to be em- 
ployed between 1936 and 1941 and also during the year 1941-1942 to 
be eligible for prior service credit? This question is giving this office a 
good deal of concern and we will appreciate very much the clarification 
of this section of the law by you. 

"For example, a teacher was employed during the years 1936 to April 
15, 1941 and is not employed any more until September, 1944. Would 
this person be entitled to credit for prior service?" 

To be eligible for prior employment, one must be a member of the Re- 
tirement System. Membership is fixed by Section 135-3 of the General Sta- 
tutes. Creditable service under the Retirement Act is made up of prior 
service plus membership service. Creditable service is defined in Section 
135-4 of the General Statutes. Your attention is called to subsection (1) 
of Section 135-4 which fixes the conditions under which prior service is al- 
lowed.    The.se conditions are  (a)  the member must be a teacher or State 
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employee at any time during the five years immediately preceding the es- 
tablishment of the System, and (b) the member must become a member of 
the System during the first year of operation of the Retirement System. 
The date of the establishment of the System is fixed by Section 135-2, and 
you will see in the last sentence of the first paragraph of this section that 
the Retirement System is established as of the first day of July, 1941. There 
is no statute that I have been able to find that defines or explains the term 
"first year of operation." It is true that Section 135-13 of the General 
Statutes provides that no benefits can be paid under the Act nor can any 
compulsory retirement be allowed until the end of one year following the 
date of the establishment of the System; but, in my opinion, the first year 
of operation begins with the date of the establishment on July 1, 1941 and 
extends to July 1, 1946. The System was actually operating, collecting con- 
tributions, the trustees had organized, the office employees were function- 
ing; and it seems to me that this would be the first year of operation re- 
gardless of the fact that retirements and payments of benefits were post- 
poned until one year after the date of establishment. 

Your attention is further called to the fact that after a person becomes a 
member, it is apparent that such person remains a member unless he dies, 
withdraws his accumulated contributions or is absent from service more 
than five years in any period of six consecutive years after becoming a 
member. 

Applying these statutes to the situation set forth in your letter, it ap- 
pears that this teacher was employed during the years of 1936 to April 15, 
1941. She, therefore, became a member of the System by virtue of sub- 
section (3) of Section 135-3. She retained her membership in the System 
because she was not absent for a period of more than five years in a period 
of six consecutive years, appearing from your letter that she was employed 
again in September 1944. Having retained her membership by. virtue of 
this saving clause although deductions and contributions were not made, 
she has the light of being a member of the System during the first year. 
Such a membership preserves to a person the legal status of being a member 
regardless of the fact that no contributions or deductions are made; and by 
virtue of this saving clause, I am of the opinion that the conditions relating 
to prior service have been met by this person, and she is entitled to credit 
for her prior service if the Board of Trustees shall find that her verified 
statement of service is correct. 

TEACHERS' AND STATE EMPLOYEES' RETIREMENT SYSTEM; BIBLE TEACHER IN 

SCHOOLS OF CITY OF CHARLOTTE; ELIGIBILITY FOR MEMBERSHIP 

11 April 1946 

You enclosed with your letter a copy of a letter received from H. P. Hard- 
ing, Superintendent of Charlotte City Schools. Mr. Harding states in sub- 
stance that Bible teachers in Charlotte are paid from funds that are con- 
tributed by the Missionary Union of the Protestant Churches of the City. 
These funds cover all the salaries of the Bible teachers. Money is collected 
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and turned over to the treasurer of the School Board, and the salary checks 
ire sent out from the office of the administrative unit. The checks are 
signed by the treasurer of the Board. It is stated that the School Board 
assumes no financial responsibility for the course, but credit is given for 
the work towards graduation. Mr. Harding also states that the course has 
been given for a period of twenty years. 

You would like to know whether or not the Bible teachers employed by 
the City of Charlotte in their schools would be eligible for membership in 
the Teachers' and State Employees' Retirement System.. 

In a letter dated June 1, 1945, written to the Chairman of the Board of 
Trustees of the Goldsboro Graded Schools in discussing the subject of Bible 
teachers in public schools, the Attorney General said: 

"Under the statute, it is definitely the responsibility of principals to 
nominate the teachers and they are elected only in the manner provided 
by law. This woald be applicable as much to the teacher who became 
a member of the staff of the school under the circumstances petitioned 
for as any other teacher. Such teacher would also be entitled to the 
benefits of the Teachers' and State Employees' System, and, in case 
of injury by accident arising out of and in the course of employment, 
would be entitled to Workmen's Compensation. Provision is made, as 
you know, for sick leave for teachers, which might likewise be involved 
in such an arrangement. Such teacher would, of course, have to have 
a certificate and comply with all other requirements of law to become 
a member of the teaching force of the school. The State Board of Edu- 
cation is given the authority to approve all school budgets and, if such 
an arrangement is made, it should be dealt with in the budget and ap- 
proved by the State Board of Education, G. S. 115-363, 115-365. * * * 
From what has been said, we see that the matter of receiving donations 
from a group of people to be applied and used for the purpose of pay- 
ing the salary of a teacher in the public schools is not supported by any 
express provisions of the statute and, if done, would involve the com- 
plications connected with the retirement, sick leave, liability for Work- 
men's Compensation and certainly the approval of the State Board of 
Education as a part of the budget of the school. I find no case which 
throws any light upon this question and you will appreciate, I am sure, 
that I cannot furnish you any categorical answer to it." 

If the funds donated by the Missionary Union of the Pro- 
testant Churches of the City are added into the School Budget as other 
funds and the Bible teachers are regularly employed and paid as other 
teachers, I am of the opinion, therefore, that such teachers are eligible to 
be members of the Teachers' and State Employees' Retirement System; 
and as said by the Attorney General, the school system of the City of 
Charlotte will have to assume the liability of contributing to the Retire- 
ment System on behalf of such teachers; and such teachers are entitled to 
the benefits of sick leave coverage under Workmen's Compensation and all 
the other privileges of any other teacher. 



. 456 BIENNIAL REPORT OF THE ATTORNEY GENERAL [VOL. 

TEACHERS' AND STATE EMPLOYEES' RETIREMENT SYSTEM; MEMBERSHIP 

SERVICE; CONTRIBUTIONS COVERING TIME SPENT IN MILITARY SERVICE 

21  May  1946 

You state that Mr. J. P. Jenrette was employed at Burgaw, Pender Coun- 
ty, as a teacher from 1935-1938. He was also employed from 1938 to May 
1941, at a salary of $135.00 per month at Washington, North Carolina. You 
did not say whether the Washington, North Carolina, employment was in 
State service or not, but for the sake of answering your let er, I will assume 
that it was also in State service. You further state that this man was em- 
ployed by the Department of Agriculture in a temporary capacity from 
July 1941 to February 1942. He entered the Navy in March 1943, and served 
until February 2, 1946. I assume that this temporary employment with the 
Department of Agriculture was wi.h the Department of Agriculture of our 
State and not for the Department of Agriculture of the United States. How- 
ever, you state that Mr. Jenrette has no membership service to his credit, 
but that your inquiry pertains to whether or not he will be permitted vo 
make payment for the time he was in military service so that he will not 
lose credit for the time that he has been away toward retirement. 

I cannot see that Mr. Jenrette is entitled to any prior service because he 
cannot meet the conditions of Section 135-4 of the General Statutes in that 
he was not a member and did not become a member during the first operation 
of the Retirement System. It is also doubtful that he has had any five 
years immediately preceding the establishment of the system in which he 
was employed in State service for that leng.h of time, that is creditable 
State service. I thought I had better comment on this fact in spite of the 
fact that you say he has no membership service to his credit. 

It is true that teachers and State employees who have previously estab- 
lished prior service in the system, and who entered the armed services of 
the United States after September 16, 1940, and prior to February 17, 1941. 
and who return to the service of the State af.er they have been honorably 
discharged from the armed services, shall be entitled to full credit for all 
prior service. See subsection (6) of Section 135-4 of the General Statutes. 
I don't see, however, that this can help Mr. Jenrette because he never at any 
time had any prior service. 

Since Mr. Jenrette was not a member before he went into the service, 
we cannot give him the advantage of subsection (3) of Section 135-3 of 
the General Statutes which allows any member to be absent for at least 
rive years in a period of six consecutive years. 

You are also familiar with the fact that subsection (e) of Section 135-8, 
provides that a member, that is a person who has the status of a member, 
can have a leave of absence for military services, and upon his return can 
make his contributions and bring his account up to date, but I cannot see 
where Mr. Jenrette can avail himself of this provision. I would like to help 
this man in any way possible, but I cannot find anything in the retirement 
law for his relief because he has never been a member of the service until 
now, as I assume he now is a member or you would not be making thi.^ 
inquiry. 
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LOCAL  GOVERNMENTAL  EMPLOYEES'  RETIREMENT  SYSTEM;   ELIGIBILITY  OF 

EMPLOYEES OF BOARD OF LIGHT AND WATER COMMISSIONERS OF 

CONCORD, NORTH CAROLINA 

31 May 1946 

In your letter of May 21, 1946 you refer to Chapter 71 of the Private 
Laws of 1905 creating the Board of Light and Water Commissioners of 
Concord, North Carolina; and you inquire of this office whether or not the 
:'mployees of this Board are eligible to participate in the Nor h Carolina 
Local Governmental Employees' Retirement System as employees of the 
City of Concord. 

A reference to Chapter 71 of the Private Laws of 1905 shows that the 
Board of Light and Water Commissioners of '.he City of Concord was 
i-reated by an act which amends the charter of the Town of Concord. The 

lyor of Concord is ex-officio chairman of this Board, and the aldermen of 
the City of Concord appoint the commissioners constituting the Board and 
fill all vacancies occurring in the membership of the Board. The Board's 
right to hold property is stated in this language: 

"And said Board of Commissioners shall, for the City of Concord, 
take and hold the land, real estate, rights, franchises and property ol 
every kind now owned by said City of Concord or that may hereafter 
be purchased, for the purpose of operating and maintaining a system 
of water works and lights for said City." 

The Board has a right to issue and sell bonds and operates as a corpora- 
tion. Many cities and towns have a mere department that performs these 
same functions, and I am forced to the conclusion that the City of Concord 
has merely incorporated into a board what is usually carried on in a sep- 
irate department of the municipal government. 

In the case of HUNTER v. THE RETIREMENT SYSTEM, 224 N. C. 
59, the Wilmington Public Library WHS created by a private act. The 

Board of Aldermen of the City of Wilmington elected the trustees who 
■ontrolled and operated the library, and likewise filled all vacancies in chc 
brary's Board of Trustees. The trustees appointed by the city councilmen 
f Wilmington executed absolute authority and control over the library, its 

personnel, payment of salaries and policies of operation. In holding the 
brary to be a mere agency of the City of Wilmington and that its employees 
reve entitled to participate in the City of Wilmington's Retirement System, 

.he Supreme Court said: 

"The law under which the library is created makes its establishment 
mandatory upon the city government, and the city is obeying the man- 
date of the law when it pursues the method it has pursued in establish- 
ing and operating the library. The Wilmington Public Library as 
created and operated is but an agent of the council of the city of Wil- 
mington to carry out the mandate of the law. The library is entirely 
dependent upon city government for its functioning and very existence. 
Since the Wilmington Public Library is but an agent of the City of 
Wilmington, under its complete control, it follows that the employees 
of the library are employees of the city." 

I am of the opinion that the Board of Light and Water Commissioners 
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of the City of Concord is a mere appendage or agency of tlie City of Con- 
cord. It was created for the express purpose of performing certain specific 
municipal functions for the City, that is the operation of the city's Water 
System and Light System. These functions are ordinarily operated in most 
cities and towns as a mere department of the m.unicipal government. I am 
of the opinion, therefore, that the employees of the Board of Light and 
Water Commissioners of the City of Concord are entitled to participate in 
the Noi-th Carolina Local Governmental Employees' Retirement System and 
that the City of Concord, if it becomes an employer under this System, 
should make the deductions from the salaries of these employees and should 
pay the funds necessary to match these deductions according to the law- 
creating the Retirement System here under consideration. In reporting the 
employees of the Board of Light and Water Commissioners of the City of 
Concord, they should be reported as if they were on the direct payroll of 
the City of Concord. 

TEACHERS' AND STATE EMPLOYEES' RETIREMENT SYSTEM; DISABILITY 

RETIREMENT BENEFITS; TIME WHEN DISABILITY RETIREMENT 

BENEFITS TO MEMBERS BEGIN TO BE PAID; POSSIBILITY OF 

RETROACTIVE PAYMENT OF BENEFITS 

6 June 1946 

Your inquiry refers to Section 135-5 of the General Statutes, and more 
particularly to subsection (3), (4) et seq., dealing with disability retirement 
benefits. You would like to know if disability retirement benefits can be 
paid retroactively to the date of the beginning of the disability which brought 
about the eligibility for the benefits. 

This might be stated in another way, and that is, after it has been adju- 
dicated or adjudged that a member is entitled to retire because of disability, 
can that member be paid retirement allowances from the date the actual 
disability began, or must the retirement allowance be paid from the date 
that it is determined that the member is entitled to disability retirement. 

You will see from subsection (3) of Section 135-5 of the General Statutes 
that after a member has had ten or more years of creditable service upon 
application, he may be retired by the Board of Trustees for "not less than 
thirty and not more than ninety days next following the date of filing such 
application, on a disability retirement allowance." It is also provided that 
the Medical Board after a medical examination of such member, shall cer- 
tify that the member is mentally or physically incapacitated for the per- 
formance of his duty, and that such incapacity is likely to be permanent. 

You will see under subsection (4) of this same section that "Upon retire- 
ment for disability a member shall receive a service allowance etc." It is 
plain, therefore, that the retirement allowance because of disability cannot 
be paid until after the member retires. In the preceding section it is shown 
that he must make his application and can then be retired "not less than 
thirty and not more than ninety days next following the date he filed such 
application."     Retirement   allowances,  therefore,   can  only  be  paid  after 
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letirement. The disability which produces the retirement may have existed 
lor some considerable period prior to the actual time of filing the applica- 
tion and the adjudication that the member is entitled to disability retire- 
ment benefits. There is no provision of law that authorizes or allows your 
Board of Trustees to pay such benefits retroactively to the date of the be- 
ginning of the disability. In fact, if your Board did so, it would be making 
payment of benefits over a period of time when such person had not retired 
and had not even filed an application for benefits. 

I am of the opinion, therefore, that you can only pay such benefits after 
the application has been allowed and it has been determined that the mem- 
ber is entitled to disability retirement allowances. 

TEACHERS' AND STATE EMPLOYEES' RETIREMENT SYSTEM;  SERVICE 

MEMBERSHIP SERVICE; LEAVE OF ABSENCE FOR MILITARY 

SERVICE; ELIGIBILITY FOR PRIOR SERVICE 

6 June 1946 

From a letter of Mr. R. Bruce Etheridge, Director of Conservation and 
Development, enclosed with your letter, it appears that Mr. F. H. Claridge 
has now returned to the Department of Conservation and Development from 
Military Service and took up his duties as Assistant Forester on January 15, 
1946. It appears that he was absent from June 6, 1933, to August 1, 1937. 
During this period he was on leave of absence from the Department as Di- 
rector of the North Carolina Civilian Conservation Corps. He was under 
t'ne supervision of the State Forester of the State Department, but was paid 
from Federal funds. He now desires to pay into the retirement fund the 
imount necessary to cover his military absence. 

You would like to know if it is in accordance with the retirement system 
law for this man to be credited with prior service or is his service between 
the dates above-stated, or in other words, you would like to know if you 
would be permitted to recognize the leave of absence and give credit for 
the four years that Mr. Claridge was serving in the employment of the 
Federal Government. The conditions under which the prior service is al- 
lowed to be credited to the sei-vice account of a member of the Teachers' 
and State Employees' Retirement System are set forth in Section 135-4 of 
the General Statutes. Nothing but actual service for the state can be al- 
lowed. There is no system or plan in the statute whereby a person can be 
granted a leave of absence for prior service, and in fact such a concept of 
prior service has never been contemplated. All that can be credited to the 
account of the member is actual service in behalf of the State of North 
Carolina. 

As you know, creditable service under this system is composed of two 
types of service: (a) membership service, and (b) prior service. You will 
find under subsection (10) of Section 135-1 of the General Statutes that 
prior service is service rendered prior to the date of the establishment of 
the system, and you will find in subsection (11) of this same section that 
membership service is service rendered the state as a state employee after 
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the establishment of the system or, that is, while one is a member of the 
retirement   system. 

It IS true that subsection (e) of Section 135-8 allows the person who has 
a leave of absence for Military Service to make up his contributions after 
he returns to state service on the basis of the salary he was receiving when 
the leave of absence was granted. This applies, however, only to a leave of 
absence after the person becomes a member of the system. There is no pro- 
vision of law which permits the Board of Trustees to allow a member to 
make up or fill in gaps in his prior service record. 

I am sorry that I cannot give you a favorable opinion on such a case as 
this and I have examined the law with particularity in order not to do this 
man an injustice. I am of the opinion, however, that his request in this mat- 
ter cannot be legally allowed, and you ai-e so advised. 

TEACHERS' AND STATE EMPLOYEES" RETIREMENT SYSTEM; RIGHT OF MEMBER 

PREVIOISLY SEPARATED FROM SERVICE TO DEPOSIT CONTRIBUTIONS COVERING 

PERI(»D OF ABSENCE; RIGHTS OF MEMBER UPON RE-EMPLOYMENT 

AFTER ABSENCE FROM SERVIC-E 

12 June 1946 

You will recall that some time ago you left your file containing the records 
of your office on the case of Miss Amanda Davenport, and you asked us to 
review the file and advise you concerning the case. 

In her letter to the Retirement System, dated October 26, 1945, Miss 
Davenport states that she resigned from the service of the Unemployment 
Compensation Commission on October 1, 1942 in order to accept a position 
with the United States Employment Service. Her services for the U.S.E.S. 
were to be and were performed in the State of North Carolina. Miss Daven- 
];ort states that she did not withdraw her accumulated contributions from 
the treasury of the Retirement System and that she remained with the 
U.S.E.S. until October 1, 1945 at which time she was again re-employed by 
the Unemployment Compensation Commission of North Carolina; and, of 
course, she is now again covered by the Retirement System Act and is again 
a member of the System. She states that she has applied to the Federal 
Government for a lefund of any money that she has paid into the Federal 
Retirement System, and she wants to use any refund that she may be granted 
from the Federal Retirement System in the form of contributions to the 
State System in order to make up the three years that she was absent from 
the State System. 

The file indicates some considerable correspondence en this question. Miss 
Davenport makes a point that at the time she left State Employment, she 
was on the promotional register of the State Merit System; (See Chapter 
126 of the General Statutes) and she is of the opinion that the position of- 
fered her by the U.S.E.S. should be considered as a mere promotion and a 
transfer becau.se she was employed; and her promotions and transfers are 
governed by the rules and regulations promulgated by the Merit System 
Council.    She states that she was advised by her supervisor of the Unem- 
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ployment Compensation Commission that it would be iiecessaiy for her to 
submit a letter of resignation in order to accept the position with the Em- 
ployment Service; and according to this advice, she submitted the letter 
of resignation which merely stated her intention to accept the position of 
interviewer with the U.S.E.S. She further states that she was advised by 
l)i. W. R. Curtis that she should let her accumulated contributions remain 
with the State System and that she would be able then to pay up her con- 
tributions when she returned to State service. She contends that her resig- 
nation fi-om State service was only a technical one since her accumulated 
sick leave was transferred to the U.S.E.S.; and there are other indications 
that her change in status should be considered as a mere transfer. She 
makes a further point that the Employment Service, under the Jaw, is a 
division of the Unemployment Compensation Commission; and, therefore, 
they are one and the same organization. It is further contended that she had 
full re-employment rights as is shown by her reinstatement by the Unem- 
ployment Compensation Commission at the top of her grade as interviewer 
which reinstatement was approved by the Assistant Director of the Budget. 
This perhaps summarizes the most important contentions made by this em- 
ployee as to why in her opinion she should be allowed to pay up the con- 
tributions covering the period of her absence from the State System. 

Subsection (e) of Section 135-8 of the General Statutes authorizes the 
Board of Trustees to accept monthly contributions of a member who is on 
leave of absence because of military service or for any other purpose which 
would tend to increase the efficiency of the service of the member to his or 
her employer. 

Subsection (4), Section 135-;5 of the General Statutes (Chapter 799, Ses- 
sion Laws of 1945) provides in substance that those employees of the State 
who were taken over and required to perform services for the Federal Gov- 
ernment on a loan basis and by virtue of an executive order of the President 
of the United States effective on January 1, 1942, should still be deemed to 
bt- members of the Retirement System during the period of Federal service; 
and that after cessation of the Federal service and within a period of six 
months after such cessation, such person, if employed again by the State, 
should be considered as a member of the System and should be allowed to 
deposit contributions for the period of time during which they were absent 
from State service. 

Other than the two tyjies of situations mentioned above, I do not know 
(if any law or statute that will allow Miss Davenport to make contributions 
covering the period of her absence fi-om State service. It may be true that 
she looks upon the matter from her point of view as a mere transfer; but 
the fact remains that she submitted a lesignation and separated from the 
service of the Unemployment Compensation Commission. After that time, 
she was employed by a Federal agency, and she was paid Federal funds by 
means of Federal salary vouchers. It is true that there is a law on the sta- 
tute books saying that the State Employment Seivice is a part of the Un- 
employment Compensation Commission, but this law has been superseded 
by the executive order of the President transferring all the functions of 
that division to the Federal Government; and this appropriation of State 
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agency by the President under his war powers has for the time being dis- 
pensed with the State Employment Service entirely. The fact that Miss 
Davenport was employed under the State Merit System and that this same 
Merit System was recognized by the U.S.E.S. is, of course, not controlling. 
The U.S.E.S. recognizes the registers of the State Merit System as a volun- 
tary act and was not compelled to do so for the simple reason that the overall 
iiuthority controlling the U.S.E.S. was the War Manpower Commission. 

I have been unable to find any statute or law that would allow me to ad- 
vise the Board of Trustees that they could agree with Miss Davenport's 
contentions in this matter. If it is said that such an opinion is highly tech- 
nical, then I must say in reply that the whole Retirement System Act is 
nothing but a system of technicalities. In fact, any law is technical; and in 
this respect, the Retirement System Act does not deal in technicalities to any 
greater extent than the Unemployment Compensation Law or the Laws and 
legulations governing the Merit System and the U.S.E.S. 

It is with great regret that I cannot agree with these contentions as I am 
personally acquainted with Miss Amanda Davenport; and in my opinion, 
she is a good employee and a competent person. I am compelled, however, to 
say that under the present status of the law, she cannot deposit contribu- 
tions with the Board of Trustees for the period of her absence when she 
was employed by the U.S.E.S. 



OPINIONS TO DEPARTMENT OF MOTOR VEHICLES 

V. p. LoFTis COMPANY.   MOTOR VEHICLES; REGISTRATION OF VEHICLES 

USED BY N. C. OWNER IN 2 OR MORE STATES 

13 July 1944 

You have requested my opinion upon the following matter. 
V. P. Loftis, trading as V. P. Loftis Company, has his residence and 

l^rincipal place of business in Charlotte, North Carolina. Mr. Loftis is 
engaged in the contracting business. He maintains a division office in 
Charleston, South Carolina, which was established in 1942. The division 
office is under the supervision of a manager living in Charleston and several 
persons are employed at the Charleston office. A warehouse is maintained 
in Charleston in connection with the office for the storage of equipment. 
Some projects and jobs are carried through by the Charleston office as a 
unit and the Charleston manager shares in the profits of such projects and 
jobs. All drafts are paid by the Charlotte office where general supervision of 
the whole business of V. P. Loftis Company is centered. 

In 1942 V. P. Loftis Company purchased from a Charlotte motor com- 
pany a number of Ford dump trucks. These trucks were licensed in North 
Carolina for the last quarter of 1942 and then driven to Charleston where 
they have since been under the supervision and control of the South Caro- 
lina office. Subsequently these trucks were used on projects in Florida and 
Georgia and in April 1944 were driven to a project being performed by 
the V. P. Loftis Company at the Winston-Salem airport. Before the trucks 
were moved into North Carolina at this time. South Carolina licenses were 
obtained for them. 

You were of the opinion that V. P. Loftis Company was liable for North 
Carolina license tags on account of its use of these trucks on the Winston- 
Salem airport project. However, V. P. Loftis Company contends thfat theso 
trucks had acquired a business situs in South Carolina and were lawfully 
entitled to be operated in this State under the South Carolina licenses that, 
had been acquired for them. You request my opinion upon which view is 
correct. 

General Statutes, Sec. 20-50, provides that "every owner of a vehicle 
intended to be operated upon any highway of this State and required by 
this article to be registered shall, before the same is so operated, apply to 
the Department for and obtain the registration thereof, the registration 
plates therefor, and a certificate of title therefor, and attach the registra- 
tion plates to the vehicle, except when an owner is permitted to operate a 
vehicle under the registration provisions relating to . . . non-residents. . . ." 

General Statutes, Sec. 20-38 (s), defines "non-resident" as "every per- 
son who is not a resident of this State." 

General Statutes, Sec. 20-38(t), defines "owner" as follows: 

"(t) Owner.—A person who holds the legal title of a vehicle or, in the 
event a vehicle is subject to an agreement for conditional sale or lease 
thereof, with the right of purchase upon performance of the conditions 
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stated in the agreement and with the immediate right of possession 
vested in the original vendee or lessee; or, in the event a mortgagor of 
a vehicle is entitled to possession, then such conditional vendee or lessee 
or mortgagor shall be deemed the owner for the purpose of this article." 

General Statutes, Sec. 20-83, which relates to the registration of non 
residents, provides as follows: 

"Sec. 20-23. Registration by 7ion-residents.— (a) Nonresidents of this 
siate, except as otherwise provided in this article, will be exempt from 
the provisions of this article as to the registration of motor vehicles 
for the same time and to the same extent as like exemptions are granted 
residents of this state under laws of another state, district or territory; 
Provided, that they shall have complied with the provisions of the law 
of the state, district or territory of their residence relative to the regis- 
tration and equipment of their motor vehicles, and shall conspicuously 
display the registration plates as required thereby, and have in their 
possession the registration certificates issued for such motor vehicles, 
and that nothing herein contained shall be construed to permit a bona 
fide resident of this state to use any registration plate or plates froiyi 
a foreign state, district or territory, under the provisions of this section. 
The commissioner shall determine what exemptions the non-resident 
vehicle operators of the several states, districts or territories, are en- 
titled to under the provisions of this section, and ordain and publish 
rules and regulations for making effective the provisions of this sec- 
tion, which rules and regulations shall be observed and enforced by all 
the officers of this state whose duties require the enforcement of the 
automobile registration laws, and any violations of such rules and regu- 
lations shall constitute a misdemeanor."   (Italics added.) 

The effect of the statutes referred to above is to require of every owner 
(in this case V. P. Loftis, trading as V. P. Loftis Company) intending to 
operate a vehicle upon the highways of this State to secure proper registra- 
tion for the same unless exemption from registration is granted by General 
Statutes, Sec. 20-83, relating to the registra'ion of non-residents. If the 
trucks in question are legally to be treated as trucks of a resident of North 
Carolina, they are clearly subject to registration when used in this State. 
If, however, they are to be legally treated as the trucks of a non-resident, 
V. P. Loftis Company contends that they are exempt from registration 
under the reciprocity agreement between this State and the State of South 
Carolina. 

You will note that General Statutes, Section 20-50, requires registration 
by the owner of the vehicle and that General Statutes, Section 20-38 (t) 
would define the owner of the trucks in question as V. P. Loftis Company 
since the legal title to them is in V. P. Loftis Company. Since registration 
is required of the legal owners of vehicles it seems clear that the references 
to "non-residents" and "residents" mean resident owners or non-resident 
owners as the case may be. It is not disputed that V. P. Loftis is a resi- 
dent of North Carolina and since he owns the business he is a resident owner 
of the vehicles. Therefore, in my opinion, V. P, Loftis Company is not en- 
titled to the reciprocity provisions pro\'ided for by General Statutes, Section 
20-83. 

I should like to point out that the motor vehicle laws of this State do not 
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provide that vehicles having a commercial or business situs in another state 
may be treated as non-resident vehicles. 

I, therefore, find no basis in the lavv^ for treating the vehicles in question 
as non-resident vehicles. 

SEIZURE OF LICENSE PLATES TO FORCE PAYMENT OF LICENSE FEES 

DUE IN PRIOR YEARS 

26 July 1944 

You inquiie whe'her the Commissioner of Motor Vehicles has authority 
summarily to take possession of license plates issued to commercial vehicles 
in order to enforce the payment of license fees due by the ovirners of such 
vehicles for operations in prior years. You state that on occasions due to 
error on the part of rate clerks or to other things, such vehicles are rated 
lower than is proper and the correct amount of the license fees for such year 
is not ascertained until the next license year. 

Section 27(a) of the Motor Vehicle Act (G. S. Sec. 20-63) authorizes the 
Commissioner of Motor Vehicles to seize any registration plate virhich he 
believes is being illegally used. If the operator has paid all tax due for 
the current year, it is my opinion that his registration plates are not being 
illegally used within the meaning of this statute merely because he owes 
additional license fees for a prior year. 

I, therefore, conclude that payment of these back taxes must be enforced 
in some other v^ay than by seizing license plates which have been issued 
for the current year. 

FEDERAL TAX ON TRANSPORTATION OF PROPERTY;  SHIPMENTS 

TO STATE EXEMPT 

15 August 1944 

You inquire whether federal tax on amounts paid for the transportation 
(if property imposed in Section 3475 of the Internal Revenue Code is appli- 
cable to shipments made to or from the State of North Carolina. 

Subsection (b) of Section 3475 of the Internal Revenue Code contains 
the following language, which is effective on and after June 1, 1944: 

"(b)   Exem2ition  of Government   Transportation.    The tax  imposed 
under this section shall not apply to  (1)   amounts paid for the trans- 
portation of property to or from the government of a state, territory 
of the United States, or political subdivision thereof. . . ." 
This provision, in my opinion, exempts from the tax any amount paid 

by the State itself for the transportation of property, and also any amount 
paid by a shipper for the transportation of property to the State.    I would 
like to point out, however, that I have no authority to render official opinions 
on the applicability of Federal laws, and for the reason I suggest that you 
procure a ruling on this question from the office of the U. S. Collector of 
Internal Revenue in Greensboro, North Carolina. 
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MOTOR VEHICLES; PENALTY FOR OPERATING A "FOR HIRE" TRUCK 

WITH PRIVATE LICENSE; CONTINUOUS OFFENSE 

20 March 1945 

You request that I give j^ou my opinion upon the following question. 
Party "A" is operating- his truck with private license and is apprehended 

for performing a "for hii'e" operation. He is cited to purchase "for hire" 
license and in accordance with the citation pays a $25.00 penalty and the 
"for hire" license fee, but refuses to accept the "for hire" license plate, pre- 
ferring to continue to operate on the private license plate. If this party is 
again apprehended operating for hire, should the penalty and "for hire" 
license fees be collected again, or does the fact that he has paid the pre- 
scribed license for a "for hire" operation preclude the department from 
collecting further "for hire" fees? 

Section 50 of the Motor Vehicle Act of 1937 (G. S. 20-86), provides that 
"any person, firm, or corporation operating vehicles for hire without having 
paid the tax prescribed or using private plates on such vehicles shall be 
liable for an additional tax of twenty-five dollars ($25.00) for each vehicle 
in addition to the normal fees prescribed for 'for hire' vehicles." (Italics 
added.) 

In view of the above provision, it is my opinion that the Depax-tment of 
Motor Vehicles is not authorized to collect the regular annual "for hire" 
license fees more than once for each vehicle regardless of whether or not 
the proper license plates are displayed on the same. However, if an oper- 
ator continues to use private plates on a vehicle, which should carry "for 
hire" plates, I think he may be required to pay the $25.00 penalty each time 
he is apprehended in the act of using such illegal plates. You will note 
that the statute quoted above makes illegal the operation without having 
paid the "for hire" tax or the "for hire" operation with the use of private 
plates. In my opinion, the law contemplates that a vehicle must carry 
the type of tag prescribed for the particular operation in which it is en- 
gaged. Thus, the fact that the operator has been apprehended once and, 
as a result, paid the penalty, does not entitle him to continue to evade the 
law for the remainder of the license year, but each violation of the law 
would constitute a separate and new off'ense. 

STATE HIGHWAY PATROL; AUTHORITY IN MAKING ARRESTS; HB 765 

29 March 1945 

House Bill number 765, enacted at the last General Assembly, ratified on 
March 21, 1945, provides that members of the State Highway Patrol, in 
addition to the duties, power and authority hereinbefore given, shall have 
the authority throughout the State of North Carolina of any police officer 
in respect to making arrests for any crimes committed in their presence 
and shall have authority to make arrests for any crime committed on any 
highway and shall have the right of any peace officer ^n making arrests 
when called upon by the sheriff of any county or chief of police of any 
municipality. 
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It seems to me that it would be desirable that members of the Highway 
Patrol, in making arrests when called upon by the sheriff of any county 
or chief of police of any municipality, should have some written request 
i'rom the sheriff or chief of police. The statute does not require that this 
written request be made but if the member of the Highway Patrol had the 
equest in writing, he would have evidence of his authority which would 

jnotect him in the event he received any injury while engaged in the per- 
formance of his duty, under the Workmen's Compensation Laws or the 
Officers' Benefit and Retirement Fund. If the officer at the time of making 
the arrest requested by the sheriff or chief of police does not have time to 
yet the request in writing, he could get it after the service had been per- 
I'ormed so that he would have a sufficient written record of the transaction. 

I believe that you would find that if such policy was followed, any ques- 
tion as to the authority of the patrolman in making the arrest under such 
circumstances would be removed, to the advantage of your department and 
the patrolman concerned. 

STATE HIGHWAY PATROL; DUTY OF JAILER TO RECEIVE PERSONS ARRESTED 

BY PATROLMEN; COMMITMENTS TO JAIL 

4 April 1945 

You have referred to me the letter dated March 23, 1945, from Lt. W. B. 
Lentz, which requests my opinion upon the following questions: 

(1) Is the sheriff of a county, or any other person acting as a jailer, 
lequired to place in the jail any person arrested by a State Highway Patrol- 
man and brought to the jail by the patrolman, when the person has been 
arrested for a criminal offense committed in the presence of the patrolman? 

(2) Is it necessary for the patrolman to secure a commitment before the 
arrested person can be placed in jail, and when is it necessary to present a 
commitment when placing an arrested person in jail? 

G. S. 15-46 is as follows: 

"Sec. 15-46. Procedure on arrest without ivarrant.—Every person 
arrested without warrant shall be either immediately taken before some 
magistrate having jurisdiction to issue a warrant in the case, or else 
committed to the county ■prison, and, as soon as may be, taken befoi-e 
such magistrate, who, on proper proof, shall issue a warrant and thereon 
proceed to act as may be required by law, (Rev., s. 3182; Code, s. 1130; 
1868-9, c. 178, subc. 1, s. 7; C. S. 4548)"   (Italics added.) 

State Highway Patrolmen are given the power to arrest for certain of- 
fenses by G. S. 20-188, and when an arrest is made by a Highway Patrol- 
man within the scope of the power thus granted, it is my opinion that it 
is the duty of the county sheriff or jailer, or other person in charge of the 
county jail, to receive and place in custody the person arrested by the High- 
way Patrolman in either of the following instances: 

(a) Where a commitment has been issued directing that the person ar- 
rested be placed in jail; or 

(b) Where the arrest has been made under circumstances that make it 
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impossible for the patrolman to immediately take the arrested person before 
a magistiate for the issuance of a warrant and the obtaining of a commit- 
ment. 

I call your attention to the enclosed copy of an opinion to your office under 
date of November 23, 1942, which, on pages two and three, discusses the 
power of a patrolman to have an arrested person confined in jail pending 
the time when it is possible to have the warrant and commitment issued. 

You will note that when a patrolman arrests a person without warrant, 
it is the duty, if possible, to take the arrested person immediately to some 
magistrate or judge in order that a warrant may be issued and that the 
arrested person may have an opportunity to post bail, or, failing that, that 
he may be committed to jail under a commitment. However, if the arrest 
is made at a time and place where the arrested person cannot be taken 
before a magistrate, the officer is authorized to take the person to jail, 
where it is the duty of the jailer to receive him, pending the earlist time 
at which the patrolman may secure the issuance of the warrant and com- 
mitment. These matters arc more fuUv discussed in the letter referred to. 

MOTOR VEHICLES; FRANCHISE HAULERS; CREDIT FOR VEHICLES DESTROYED BY 

FIRE OR COLLISION ON PURCHASE PRICE OF NEW LICENSES 

24 July 1945 

You stated that a franchise hauler had a portion of the vehicles owned 
by him destroyed by fire or collision during the year 1944. Upon the destruc- 
tion of these vehicles the owner purchased new vehicles and purchased new 
licenses for them. At that time the unexpired portion of the cost of the 
original license could have been allowed as a credit on the cost of the new 
licenses under G. S. 20-100. You inquire if you may now allow that owner 
this deduction. 

I am of the opinion that the deduction should be allowed. Sections 20-100 
and 20-64 make provision for the credit of the unexpired portion of the li- 
cense on a destroyed vehicle on the purchase price of a license for a vehicle 
replacing such destroyed vehicle or for a transfer of licenses. Under these 
sections I am of the opinion that the Commissioner may allow this credit 
xinic ]))■<)   tu)ic. 

MOTOR VEHICLES; LICENSES; REFUNDS WHEN LICENSES ARE USED 

ONLY A PORTION OF THE YEAR 

1 August 1946 

In your letter of July 30, 1945, you request my opinion on the following 
matter. 

A carrier secures a for hire license at the beginning of the year and pays 
a full year's fee therefor. Within three months the vehicle for which license 
was purchased is sold to a non-resident who immediately takes the vehicle 
to the State of his residence and therein procures a license.    The vendor of 
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the vehicle lemoved the license plate ami returned the same to the Depart- 
ment, with a request for refund because the license was not used for the entire 
\ear for which purchased. You inquire if the Department is authorized to 
make this refund. 

G. S. 20-94 and 20-95 provide foi' deferred payments for licenses and for 
licenses for less than a year. G. S. 29-94 has no application to the present 
question, as the license was paid in full. G. S. 20-95 does not, in my opinion, 
authorize the purchase of a license for less than a year when the purchase is 
made at the beginning- of the license year. That section only authorizes a 
purchase of licenses for less than a year, when the purchase is made after 
the beginning of the year. This section, therefore, has no application to the 
piesent question. 

I have found no other section of the General Statutes relating- directly to 
this matter.    Therefore, I advise that the refund should not be made. 

OSCAR MACY HARRELL, WALLACE, N. C. 

10 August 1945 

You have requested my opinion under Section 12(b) of the Uniform Driv- 
ers License Act, G. S. 20-17, paragraph  (b). 

It appears that the above named driver was convicted on May 1, 1944, in 
the General County Court at Kenansville for illegal transportation of intoxi- 
cating liquors and that you suspended his license for one year from that 
(late under the authority of Section 11 of the aforesaid Act. On September 
L'S, 1944, said driver was convicted of operating a motor vehicle while said 
suspension was still in effect. You thereupon revoked his license for a pe- 
riod of one year from May 1, 1945, which was the expiration date of the sus- 
liension period. 

I am of the opinion that your second action in this case should have been 
:^ suspension rather than a revocation. Section 12(b) of the Uniform Driv- 
ers License Act provides that if the Department receives a record of the 
conviction of any person upon a charge of operating a motor vehicle while 
the license of such i)erson is suspended or revoked, it shall immediately ex- 
tiud the ))eriod of such first susiieusion or revocation for an additional like 
period. In my opinion this means that the original period is extended and 
that the character of your first action is not changed. Thus, if your original 
action is a suspension, your second action would be an additional period of 
suspension. Please observe that the statute does not provide that the De- 
partment shall immediately "suspend or revoke" for an additional like pe- 
1 iod, but that the Department shall immediately "extend the period of such 
tirftf .s-u.s/)e».s/o» or rerorafioti for an additional like period." 
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MOTOR VEHICLE LAW; RECISSION OF REGISTRATION PLATES ISSUED TO TAXICAB 

OPERATING IN TOWNS WHEN NO CERTIFICATE OF CONVENIENCE 

AND NECESSITY HAS BEEN ISSUED 

18 September 1945 

This letter is supplementary to the one on the same subject which I wrote 
to you under date of August 29, 1945. That letter was an attempt to answer 
your inqiury as to the power of the Department to cancel registration li- 
censes issued to taxicab operators under the following two situations: 

(1) An operator in an unincorporated town secured a license and then 
moved into an incorporated town and is operating in the latter 
place without a certificate of convenience and necessity from the 
governing body thereof. 

(2) An operator rented a room in an unincorporated town for the pur- 
pose of making the place his motor vehicle registration address, 
although he actually maintained his place of living in an incorpor- 
ated town. After obtaining his license he began operating his taxi- 
cab in an incorporated town without a certificate of convenience 
and necessity from the governing body thereof. 

In my attempt to answer your inquiry I assumed that in each of the afore- 
said cases the principal operation of the taxicab at the time the license was 
issried was to be in a city or town which has a governing body, and that the 
license was issued on the false premise that the principal operation would 
be elsewhere than such city or town. 

On the basis of my assumption of additional facts, as stated above, I 
leached the conclusion that the Department had authority to cancel the 
license on the theory that when a license has been issued which in the first 
instance should never have been issued, it is within the inherent power of 
the issuing authority to rescind its unwarranted action in issuing the li- 
cense. 

It appears now that my assumption of additional facts was not entirely 
correct. At any rate you have now presented for my consideration a situa- 
tion contrary to the assumption which I made. You now inquire whether or 
not the Department has the authority to cancel or rescind an operator's li- 
cense where such operator obtained his license lawfully upon a truthful 
statement that his principal operation was in a certain incorporated town, 
and then subsequently removed his place of operation to another incorporated 
town from which he has not received a certificate of convenience and neces- 
sity. 

If the operator actually obtained a certificate of convenience and necessity 
from the incorporated town in which he conducted his principal operation, 
and on the basis of such certificate obtained his license from the Department, 
such license would be lawfully issued and, moreover, would grant a privilege 
to operate anywhere within the state of North Carolina. Under these cir- 
cumstances the reasoning of my previous letter to you would be inapplicable 
because of the fact that the conclusion reached therein was based upon the 
inherent power of the Department to undo an act which it had no legal au- 
thority to do from the beginning.   In the case which you now present for 
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niy consideration the act was lawful and warranted in the beginning, and 
the power of the Department to rescind or cancel the license would depend 
entirely upon a specific power to revoke licenses. 

Inasmuch as the Statute does not expressly provide for revocation under 
these cii-cumstances, it is my opinion that the Department has no power in 
this case to revoke or rescind the operator's license. It appears to me that 
in cases like this the only remedy lies in such action as the incorporated 
town or city desires to take by way of an ox'dinance regulating the matter. 

DRIVERS LICENSE ACT; REVOCATION OR SUSPENSION OF LICENSE ON 

CONVICTION OF TEMPORARY LARCENY OF AUTOMOBILE 

21 September 1945 

I have before me the file on Earl Craven, 922 Lexington Avenue, Greens- 
boro, North Carolina. It appears that on August IS, 1945 you issued your 
official notice of revocation to this driver, stating that you were revoking 
his license as of June 18, 1945 because of the fact that he was convicted in 
the Superior Court of Guilford County of the larceny of an automobile. 

The report which was received from the Guilford County Superior Court 
levealed that this driver pleaded guilty and was convicted of temporary lar- 
ceny. This fact has been subsequently confirmed by the driver's attorney, 
Z. H. Howerton, of Greensboro. 

An examination of the Uniform Drivers License Act, particularly of Sec- 
tions 11 and 12, persuades me that revocation of license in this case was not 
proper. It is true that Section 12 provides for mandatory revocation upon 
conviction of any felony in the commission of which a motor vehicle is used. 
However, G. S. 20-105 provides that temporary larceny of an automobile is 
a misdemeanor rather than a felony. I am unable to find that conviction of 
a single misdemeanor, as such, constitutes ground either for suspension or 
revocation; and I am unable to fit this case into any of the other grounds 
specifically mentioned as grounds for revocation or suspension. 

F'or the reasons stated above I am of the opinion that a driver's license 
cannot be revoked or suspended on the ground that a driver has been con- 
victed of temporary larceny. 

It is probable that your Department inadvertently overlooked the word 
"temporary" in the report from Guilford County. If this driver had been 
convicted of larceny, the revocation would have been proper. 

MOTOR VEHICLES; SPEED LIMITS IN EFFECT FROM AND AFTER • 
NOVEMBER 1, 1945 

31 October 1945 

You have requested me to summarize and clarify the North Carolina speed 
laws which will be in effect on and after November 1, 1945, the date on which 
the Emergency War Powers Proclamation Number XVI, issued by the Gov- 
ernor, becomes effective. 

The applicable statute is G. S. 20-141.    This statute, as amended by the 



472 BIENNIAL REPORT OF THE ATTORNEY GENERAL [VOL. 

aforesaid proclamation, makes it unlawful to drive any vehicle on a highw^ay 
(1) at a speed greater than 50 miles per hour, or 
(2) at a speed greater than is reasonable and prudent under the condi- 

tions then existing. 
The 50 miles per hour speed limit is an absolute maximum under any con- 

ditions and in any type of vehicle. TTie mere fact of exceeding that limit 
is a violation in itself without further proof of conditions or type of vehicle. 

The second violation named, i.e., driving a vehicle at a speed greater than 
is reasonable or prudent under the conditions then existing, is a question of 
fact which depends on the circumstances in each case. However, the statute 
helps in determining this question by providing that where no special hazard 
exists the following speeds shall be lawful, but any speed in excess thereof 
shall be prima facie evidence that the speed is not reasonable or prudent 
(and,  therefore, unlawful) : 

(1) 20 m.p.h. in a business district (any vehicle) 
(2) 25 m.p.h. in a residential district (any vehicle) 
(3) 35 m.p.h. for motor vehicles designed, equipped for, or engaged in 

transporting property; and 30 m.p.h. for such vehicle with trailer 
attached; except: 40 m.p.h. for %-ton trucks and 45 m.p.h. for V^-ton 
or pickup trucks 

(4) 45 m.p.h. for all vehicles (other than trucks described in (3) above) 
when operating other than in a business or residential district 

Thus, the only absolute maximum speed named in the statute is 50 miles 
per hour, applicable to any vehicle under any conditions. All of the other 
so-called "speed limits" are speeds which are deemed lawful under the specific 
conditions named where no special hazard exists, and are "limits" only in 
the sense that if a person drives at a greater speed, that fact constitutes 
jtrima facie evidence that his speed was "greater than was reasonable and 
prudent under the conditions then existing," and, therefore, unlawful. The 
violation in such case consists, not in exceeding the prima facie speed limit, 
but in driving at a speed "greater than is reasonable and prudent under the 
conditions then existing;" and the fact that a person exceeds the prima 
facie speed limit does not necessarily mean that he has violated the statute, 
for he may be able to show affirmatively that his speed, though greater than 
the prima facie speed limit, nevertheless was reasonable and pi'udent under 
the conditions then existing. I shall make no attempt to explain under 
what circumstances a speed above the prima facie limit would be reasonable 
and prudent. 

I realize that patrolmen may have some difficulty under these circum- 
stances in determining when a speed under 50 miles per hour is unlawful, 
for it depends in each case on whether or not such speed is "greater than is 
reasonable and pi'udent under the conditions then existing." I think a pa- 
trolman ordinarily would be justified in making arrests whenever the prima 
facie limit has been exceeded, for while that fact per se does not constitute 
a violation, it does make out a prima facie case in court and throws on the 
defendant the burden of overcoming the presumption by showing affirma- 
tively that his speed was reasonable and prudent under the conditions then 
existing.    However, this observation should not be taken to mean that a 
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patrolman would be justified in making arrest in every such case, without 
an appraisal of the conditions then existing. He should remember that a 
speed under 50 miles per hour is not unlawful unless it is "greater than is 
reasonable or prudent under the conditions then existing." 

Subsection (c) of section 20-141 provides that the fact that the speed of 
> vehicle is lower than the specified prima facie limits does not relieve the 

driver of a motor vehicle from the duty to decrease speed when approaching 
and crossing an intersection, when approaching and driving around a cui've, 
when approaching the crest of a hill, when travelling upon any narrow or 
winding roadway, or when any special hazard exists with respect to pedes- 
trians or traffic or by reason of weather or highway conditions, and speed 
shall be decreased to the degree necessary to avoid colliding with any person, 
vehicle, or other conveyance on or entering the highway. 

Subsection (h) of section 20-141 provides that no motor vehicle shall be 
driven at such a slow speed as to impede or block the normal and reasonable 
flow of traffic except when reduced speed is necessary for the safe operation 
of a vehicle or is in compliance with law. 

The speed limitations set forth herein are, by virtue of section 20-145 of 
the General Statutes, made inapplicable to: (1) vehicles operated with due 
regard for safety under the direction of the police in the chase or apprehen- 
sion of violators of the law or of persons charged with or suspected of any 
such violation; (2) fire department or fire patrol vehicles when travelling in 
response to a fire alarm; and (3) public or private ambulances when travel- 
ling in emergencies. This exemption, however, does not protect the driver 
of any of such vehicles from the consequence of a reckless disregard for the 
safety of others. 

It is noted that local authoiities, within their respective jurisdictions, and 
the State Highway and Public Works Commission within certain areas under 
certain road conditions may alter the prima facie speed limits. 

MOTOR VEHICLES; LICENSING REQUIREMENTS OF VEHICLES OWNED BY THE 

RFC AND LEASED TO PRIVATE OPERATORS 

15 January 1946 

You request my opinion upon the following matter. A North Carolina 
franchise carrier is leasing a group of trucks and trailers from the Recon- 
struction Finance Corporation for the period beginning January 1, 1946, and 
ending July 1, 1946. The lease provides for a stipulated rental fee to be paid 
monthly during the lease. According to information furnished by the les- 
.see, the rental agreement does not contain a provision which would give 
the lessee an option to purchase the vehicles at the termination of the lease. 

On the basis of the above facts you inquire (1) whether the lessee can be 
considered the owner of the vehicles for the purpose of licensing; and (2) 
whether the United States Government would be required to procure li- 
censes for such vehicles if it is determined that said lessee is not the owner 
for the purpose of licensing such vehicles. 

Section 20-52 of the General Statutes provides that every owner of a vc- 
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hide subject to registration shall apply to the Depai'tment of Motor Vehicles 
for the registration thereof and the issuance of a certificate of title there- 
for. The term "owner," as the same is used in the Motor Vehicle Act, is 
defined in G. S. Section 20-38  (t)  as follows: 

"Owner.—A person who holds the legal title of a vehicle or, in the 
event a vehicle is subject to an agreement for conditional sale or lease 
thereof, with the right of purchase upon performance of the conditions 
stated in the agreement and with the immediate right of possession 
vested in the original vendee or lessee; or, in the event a mortgagor of 
a vehicle is entitled to possession, then such conditional vendee or lessee 
or mortgagor shall be deemed the owner for the purpose of this article; 
except that in all such instances when the rent paid by.the lessee in- 
cludes charges for services of any nature and/or when the lease dose 
not provide that title shall pass to the lessee upon payment of the rent 
stipulated, the lessor shall be regarded as the owner of such vehicle, 
and said vehicle shall be subject to such requirements of this article as 
are applicable to vehicles operated for compensation." 

It is my opinion that under the wording of this section the Reconstruc- 
tion Finance Corporation is the "owner" of the vehicles under consideration. 
The statute in clear terms provides that when the lease does not provide 
that title shall pass to the lessee upon payment of the rent stipulated, the 
lessor shall be regarded as the owner of the vehicle. There is no provision 
in this contract of lease for passage of title to the lessee nor is there an 
option to purchase at the end of the rental period. 

The Reconstruction Finance Corporation is an agency of the United 
States Government. Since it is the owner of the leased vehicles, I am of 
the opinion that the Department of Motor Vehicles has no authority to re- 
quire that licenses be procured for such government-owned vehicles. Sec- 
tion 20-51 of the General Statutes specifically provides that no certificate of 
title need be obtained for any vehicle owned by the United States Govern- 
ment. 

MOTOR VEHICLES; EARTH MOVERS; "SPECIAL MOBILE EQUIPMENT" 

18 January 1946 

You have requested my opinion upon whether or not certain vehicles are 
subject to the requirement of registration and certificates of title under the 
Motor Vehicle Act of 1937 (G. S. 20-38 et seq.). This Act applies to all ve- 
hicles intended to be operated upon any highway of this State except those 
specifically exempt by G. S. 20-51; and this, in my opinion, means intended 
to be operated at all. Inasmuch as it is conceded that the vehicles in ques- 
tion are to be operated, at least incidentally or to some extent, upon the high- 
ways, the only question to be determined is whether or not such vehicles are 
specifically exempt under G. S. 20-51. This depends on whether or not they 
constitute "special mobile equipment" as defined in G. S. 20-38 as follows: 

"(bb) Special Mobile Equipment.—Every vehicle not designed or 
used primarily for the transportation of persons or property, but inci- 
dentally operated or moved over the highways, such as farm ti-actors, 
road construction or maintenance machinery, ditch-digging apparatus, 
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well-boring apparatus and concrete mixers. The foregoing enumera- 
tion snail De deemed partial and shall not operate to exclude other ve- 
hicles which are withm the general terms of this section." 

The vehicles in question are the "13-yard Model F Bottom-Dump Euclid," 
and the "Model F Rear-Dump Euclid." Advertising folders showing pic- 
tures of these vehicles have been submitted. These vehicles are generally 
known as "earth movers," or "earth-hauling machines." They ai'e designed 
primarily to move very heavy loads of earth, including rock, over short dis- 
tances. They apparently are designed for the purpose of moving earth in 
connection with road construction, and it is for this purpose that they are 
actually used in the present case. The only operation on the highway in 
this case consists of moving earth from one point to another on the highway, 
as a part of the construction of such highway, and of moving from one 
construction job to another. The "bottom-dump" vehicle resembles a trac- 
tor with a huge trailer-hopper attached, although the tractor portion also 
has some characteristics of a truck, as, for instance, two front wheels which 
are of truck size and form and which are in line with the rear wheels. The 
"rear-dump" vehicle closely resembles the usual dump truck. 

It is conceded that the "bottom-dump" vehicle exceeds the maximum al- 
lowable size provided in G. S. 20-115, and that the "rear-dump" vehicle ex- 
ceeds both the maximum size and weight provided in G. S. 20-115; and it is 
further conceded that each vehicle, as a prerequisite to operation on the 
highways, must have a special permit under G. S. 20-119. 

The question in this case does not lend itself to an easy answer. How- 
ever, after a thorough consideration of the matter, I am of the opinion that 
the vehicles in question ai'e "special mobile equipment" within the meaning 
of the definition contained in G. S. 20-38. 

The Motor Vehicle Act of 1937, as amended, has the general purpose 
of regulating by registration only those vehicles which are designed for use 
or are used on the public highways. There seems to be no intent to require 
registration of any vehicle which is neither designed for use nor actually 
used on the highways. 

Reading this general purpose into the definition of "special mobile equip- 
ment," such definition would embrace any vehicle "not designed or used pri- 
marily for the transportation of persons or property" over the public high- 
ways, "but incidentally operated or moved over the highways." In other 
v.'ords, the statute, in speaking of a vehicle not designed or used primarily 
for the transportation of persons or property, in my opinion, means ti'ans- 
portation over the highways. In this view of the matter the question in this 
case resolves itself into whether or not these vehicles are designed or used 
primarily for the transportation of property over the highways. 

It is true that the actual use of these vehicles in this particular case is 
necessarily upon the highways, for it is the highway in every instance which 
is being constructed with the use of the vehicles; and, so, it may be said that, 
technically, the vehicles are used primarily to transport property, i.e., earth, 
over the highway. 

On the other hand, such an interpretation, in my opinion, would impart 
to the word "transportation" a scope not contemplated by the usual and or- 
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dinary acceptation of that word; and I do not believe that the legislature 
intended it in that way. 

The vehicles in question perform a job similar to that performed by a 
grading machine. While the earth or rock moved by these vehicles may 
properly be called "property," this "property" merges with the very high- 
way upon which the vehicle is operated and loses its identity therein. The 
primary purpose is not to transport the "property" as such, but to level off 
or otherwise change the structure and contour of terrain. The same gen- 
eral purpose is accomplished by scoops, graders, drags, bulldozers, steam 
shovels, and various other kinds of machinery which take dirt from one place 
and leave it in another. 

The vehicles in question are actually used by the owner in this case pii- 
niarily for the purpose of road construction, and perform the task of moving 
I'arth from one spot to another in the pursuit of that purpose. Under these 
circumstances I am of the opinion that such vehicles are "not .... used pri- 
ntarily for the transportation of ... . property." 

The only remaining question is whether or not such vehicles are "designed 
.... primarily for the transportation of ... . property." 

These vehicles are designed primarily to do the sort of thing for which 
they are actually used in this case, i.e., the moving of earth from one place 
to another. While the primary purpose of such operation in every case may 
not be the structural change of the earth's .surface, it can hardly be said that 
they are primarily designed for use on the highway. The nature of the load 
carried seems to indicate a short haul, and one not necessarily over the 
liighways. Earth, unless it has some intrinsic value because of character- 
istics which render it adaptable to a specialized use, ordinarily is not moved 
over long distances. Earth, used simply as a space filler, is moved usually 
from one place to another in the same vicinity; and the removal of earth as 
a space filler does not necessarily contemplate use of the highway. At any 
rate, I am of the opinion that such an operation is not "primarily" one of 
transporting property over the highways. 

My opinion that these vehicles are not designed primarily for transpor- 
tation of property on the highways has been influenced by the fact that 
they are of a size or weight, or both, which prohibits their operation on our 
highways, and, I am advised, on the highways of other States.. While not 
necessarily controlling, this fact does lend some validity to the conclusion 
that they are designed for non-highway use, especially when taken in con- 
junction with the other characteristics of the vehicles. 

For the reasons stated above, I am of the opinion that these vehicles are 
"special mobile equipment" within the meaning of the statute; and, there- 
fore, that they are exempt from registration. 

MOTOR VEHICLES; SUSPENSION OF LICENSE FOR FAILURE TO S.ATISFY JUDGMENT 

CONTINUES UNTIL JUDGMENT IS SATISFIED OR PROOF OF ABILITY 

TO RESPOND IX DAXMAGES IS GIVEN 

29 January 1946 

You have requested my opinion as to when an operator's license may be 
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stored to a person who^e license has been suspended under G. S. 20-198 
lor failure to satisfy a judgment or to post liability insurance. 

I belie\-e that your question is answered by the following' portion of G. S. 

20-198: 

". . . the said operator's license and all of the registration certificates 
. . . shall be foi-thwith suspended . . . and shall remain so suspended and 
shall not be renewed, nor shall any motor vehicle be thereafter registered 
in the name of the said person, firm or corporation while any such judg- 
ment remains unstayed, unsatisfied and subsisting and until every such 
judgment is satisfied or discharged, or until the said person gives proof 
of his ability to respond in damages, as hereinafter required, for future 
accidents." 

Proof of ability to lespond in damages may be established by execution 
of a bond or posting liability insurance in the amounts required (G. S. 

20-199). 
"Satisfaction" of judgment is had under G. S. 20-199 when such judgment 

is for an amount in excess of the statutory requirements for insurance and 
the statutory amounts (!f5,000—$10,000 personal injury, and $1,000 prop- 

erty damage)  have been credited on the judgment. 
If the person whose license was suspended under G. S. 20-198 in 1939 

has failed, both to satisfy the judgment and to give proof of ability to re- 
spond in damages as required by the law, I am of the opinion that you can- 
not renew or restore his license, and that you cannot do so as long as his 
failure continues. 

UNIFOR.M DRIVER'S LICENSE ACT; APPLICATION TO FEDERAL EMPLOYEES 

30 April  194G 

You have leferred to me a letter written by R. L. Prince, Investigator 

if the Alcohol Tax Unit, In'^ernal Revenue Service, Treasury Department. 
Mr. Prince wishes to know whether or not an employee of the Federal gov- 
M-nment is required to have a North Carolina driver's license while he is 
■ngaged in official business. 

While our law contains no specific exemption in this case, the Supreme 
Court of the United States has held that a state does not have the con- 
stitutional power to require Federal employees to comply with the Uniform 
Driver's License Act in the operation of an automobile in conduct of Fed- 
eral business.  JOHNSON v. MARYLAND. 254 U. S. 51. 

Needless to say, if the employee uses the automobile to any extent for 
personal reasons or for any reason other than the conduct of Federal busi- 

ness, he will immediately become liable to secure a state driver's license. 
The above decision of the Supreme Court grants immunity from the Driver's 
License Act only where the Federal employee is engaged strictly and ex- 
clusively in the operation of the vehicle for the prosecution of Federal busi- 
less. 
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MOTOR VEHICLE LAWS ; INSPECTORS ; OFFICIAL OATHS 

4 May 1946 

You have requested me to advise you whether or not, in my opinion, your 
Motor Vehicle Inspectors will be required to take an oath of office upon 
their appointment and transfer from the State Highway Patrol, even 
though they have already taken such an oath as patrolmen. 

I have been unable to arrive at a satisfactory answer to this question. 
It would seem that the safest course to follow would be to have each In- 
spector take such an oath.    Certainly no harm could result therefrom. 

MOTOR VEHICLES; LICENSE OVER $400; No DEFERMENT BEYOND JUNE 1 

8 May 1946 

You have requested my opinion upon a question arising under G. S, 20-94, 
which provides, in substance, that in the case of a license of more than 
$400.00, half of such amount may, if the Commissioner is satisfied of the 
financial responsibility of the owner, be deferred until June 1 in any cal- 
endar year upon the execution of a draft on a bank for said half of the 
amount plus a carrying charge of one-half of 1^/c. 

You wish to know whether you have the authority under this statute to 
defer payment of any part of such license fee beyond June 1 in any calendar 
year.    It is my opinion that you do not. 

RE: HARLEE ARMISTEAD BANGLE 

17 May 1946 

You have handed me your file in the above case with the request that I 
advise you what action you should take at this point. From the file it ap- 
pears that the Superior Court has rendered judgment declaring the De- 
partment's revocation of license va-ongful and ordering that the same be 
restored immediately. The hearing in Superior Court was conducted under 
and by virtue of G. S. 20-25, which allows an appeal from the Commissioner's 
action to the Superior Court judge. At the hearing the Department was 
represented by H. J. Hatcher, Director of the Highway Safety Division of 
your Department. 

In view of the fact that our first knowledge or notice of this matter comes 
after an adverse decision in the Superior Court, it would seem the better 
course to arrange a conference between this office and yours, at which time 
all the questions involved may be discussed fully. I hardly think the in- 
formation contained in the file provides in itself a sufficient basis for the 
rendition of an opinion by this office. 



OPINIONS TO MERIT SYSTEM COUNCIL 

MERIT SYSTEM  COUNCIL;   CONTRACTS;   EXECUTION;   AUTHORITY  TO  ENTER 

INTO WITH MUNICIPAL CIVIL SERVICE COMMISSIONS 

27 July  1944 

I acknowledge receipt of your letter, enclosing the proposed contract be- 
tween the North Carolina Merit System Council, the North Carolina State 
Board of Health, and the Civil Service Commission of the City of High 
Point, and inquiring as to the legal right of the Council to enter into said 
contract, and by whom such contract should be executed on behalf of the 
Council. 

Chapter 378 of the Public Laws of 1941, creating and setting up the 
Merit System Council, is silent on the questions raised by you. However, 
I am inclined to the opinion that the North Carolina Merit System Council 
does have authority to enter into the proposed contract and I, therefore, 
approve the same as to form and legality. While it is not the duty of this 
office to pass upon the policy, and I do not raise that question here, it does 
occur to me that in entering into the enclosed contract you will be adopt- 
ing a policy which should be followed with other governmental units under 
similar facts and circumstances existing in the High Point case. In other 
words, I do not think that the statute contemplates that you should enter 
into a contract with one unit of the government which you would not enter 
into under similar facts and circumstances with other municipal units. 

I am of the opinion that the North Carolina Merit System Council should 
pass a resolution formally approving the contract and authorizing its 
execution by its Chairman and Secretary. 

VETERANS; EMPLOYMENT BY AGENCIES UNDER THE N. C. MERIT SYSTEM 

WHILE RECEIVING RETIREMENT PAY 

7  August  1944 

I have your letter of August o, 1944, in which you ask the following 
question: 

"Will you kindly advise as to whether it is forbidden by Federal law 
for a veteran who is drawing retirement pay to be employed by any 
of the agencies under the supervision of the N. C. Merit System?" 

I have been unable to find any Federal statute or regulation whicli 
prohibits veterans drawing retirement pay from being employed by agen- 
cies under the supervision of the North Carolina Merit System. Title V, 
Section 62, of the F. C. A., which prohibits double office holding, exempts 
therefrom retired enlisted men of the Army, Navy, Marine Corps or Coast 
Guard, and retired officers of the same services when they have been re- 
tired because of inju)'ies received or incapacity incurred in line of duty, 
or when such officers are appointed by the President, by and with the con- 
sent of the Senate. The prohibition contained in Executive Order No. 10 
(6098) would not apply to employment by North Carolina agencies under 

the Merit System. 
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VETERANS; PREFERENCE RATING OF TEN PER CENT FOR VETERANS OF WORLD 

WAR II IN EXAMINATIONS FOR STATE POSITIONS;  PREFERENCE OF 

VETERANS IN  STATE EMPLOYMENT AND IN 

PROMOTIONS AFTER EMPLOYMENT 

23  January 1945 

I reply to your letter of January 18, 1945. 
In your letter you refer to Chapter 8 of the Public Laws of 1939, which 

is known as the Veterans' Preference Act, and the same is carried forward 
in the General Statutes of North Carolina as Section 128-15. In 1943, the 
General Assembly of North Carolina passed another Act relating to Vet- 
erans' preferences which made the Act of 1939 applicable to all persons 
who have served, or are now serving, or shall serve in any branch of the 
Armed Services during the present war; and the Act of 1939 was likewise 
made applicable to the widows of such veterans and the wives of the dis- 
abled veterans of the present war. For the sake of reference I think these 
statutes should be quoted, and they are as follows: 

"s. 128-15. Preference for veterans in employment- Hereafter in all 
examinations of applicants for positions with this state or any of its 
departments or institutions, a preference rating of ten per cent shall 
be awarded to all the citizens of the state who served the state or the 
United States honorably in either the army, navy, marine corps, or 
nurses' corps in time of war. 

"All departments and institutions of the state, or their agencies, 
shall give preference to such unemployed veterans as enumerated in 
this section in filling vacant positions in construction or maintenance of 
public buildings and giounds, construction of highways, or any other 
employment under the supervision of the state or i:s departments, in- 
stitutions, or agencies: Provided, that the provisions of this section 
shall apply to widows of such veterans and to the wife of any disabled 
veteran." 

"s. 128-15.1 Section 128-15 applicable to persons serving in the pres- 
ent xvar.—All the provisions for preference rating and preference of 
employment to citizens who served the state or the United States, hon- 
orably in either the army, navy, marine corps or nurses' corps in time 
of war and to the widows of such ve'.erans and the wives of disabled 
veterans provided in Section 128-15 are hereby specifically made ap- 
plicable to men and women who have served, are now serving, or shail 
serve in any branch of the armed services or the nurses' corps during 
the present war, and are honorably discharged from such service, and 
to the widows of such veterans and.the wives of disabled veterans of 
the present war." 

In your letter you state as follows: "The question at issue at the moment 
concerns the adding of 10 points to examination grades given to men who 
are now veterans; but who at the time of their examinations were not 
veterans." I assume, therefore, that you are dealing with a case of an i 
dividual whose name now appears on an eligible list by virtue of an exam- 
ination given pursuant to the provisions of Chapter 126 of the General 
Statutes of North Carolina which established the Merit System Council 
and authorized such examination; such an individual I assume was not a 
veteran at the time of taking the examination, nor at the time his grade 
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was computed and the eligible list prepared on which his name appears, 
but such individual is now a veteran by reason of services in the present 

ar, which is sometimes called World War II. 
I have read these statutes very closely and also note the contention in 

your letter that such individual should have the status of a veteran at tho 
time of his examination before the 10 points can be added to the final 
examination grade. In my opinion these veterans' preference laws arc 

■emedial in nature, formulated and designed to give a veteran a favorable 
chance in employment in consideration of the fact that he has performed 
services, and perhaps risked his life, in the defense of this Nation. It is 

accepted rule that such laws should receive a liberal construction and 
in doubtful cases the advantage in interpretation should be given the bene- 
ficiary that the Legislature had in mind when the statute was drafted. 

The Act of 1939 referred to in your letter does not fix any definite time 
when the 10 points or ten per cent shall be awarded or taken into consid- 
eration in computing the final examination grade. It simply says that in 
examinations persons who have served honorably in the Armed Forces 
hall have ten per cent added to their grade, and that in all State employ- 

ment such persons shall have the preference. I further call your attention 
to the fact that the Act of 1943 (Section 128-15.1 of the General Statutes) 
which makes the Act of 1939 applicable to persons serving in the present 
war says that the Act of 1939 is "hereby specifically made applicable to men 
and women tvho have sewed, arc now serving, or shall serve, in any branch 
of the armed services or the nurses' corps during the present war, and are 
honorably discharged from such service, and to the widows of such veterans 

nd the wives of disabled veterans of the present war." When we consider, 
therefore, that Chapter 8 of the Public Laws of 1939 does not fix any 
definite time when the ten per cent shall be awarded or added to the final 
examination grade, and we consider the further fact that the Act of 1943 
makes the Act of 1939 applicable to persons "who have served, are now 

ring, or shall serve in any branch of the armed services etc.." then I am 
of the opinion that men who are now veterans, but who at the time of their 
examinations under the Merit System were not veterans, are entitled to 
have the ten per cent or 10 points at this time added to their final examina- 
tion grade, and that their standing on the eligible list should be readjusted 

■cordingly. I am further of the opinion that this should be done under 
suitable rules and regulations promulgated by the Merit System Council 
prescribing reasonable forms and proper modes of proof showing that the 
person has the status of a veteran. 

What I have said above should be construed in harmony with the other 
provisions and regulations of the Merit System. For example, I am of the 
ipinion the construction that I have given above would only apply to such 

examinations as are still current under the provisions and regulations of 
the Merit System Law. It would not apply to those eligible lists which have 
become invalid and void in the passing of time, or because the same has 
been declared invalid or void by the Merit System Council or the Merit 
■System Supervisor. You would not, therefore, have to take into considera- 

n those examinations where the eligible list is closed and no longer has 
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any validity or effectiveness; my rule would only apply to current exam- 
inations and to eligible lists current when the application for recomputa- 
tion of the final examination grade is made. 

When an appointing agency calls upon you for a list of eligibles to fill 
a vacancy, I think you have a right to furnish this appointing agency your 
current eligible list for the positions involved, and when the appointing 
agency employs an eligible from this list, then in my opinion the position 
so filled by the appointing agency would not be affected by the fact that 
subsequently the eligible list was again readjusted by any applications of 
veterans for recomputations. In other words, when the appointing agency 
fills a position from the current eligible list, then the position so filled can- 
not be vacated or affected by the fact that you are again required to adjust 
the list even though subsequent adjustment would place a veteran among 
the first three eligibles and with a higher grade than the persons already 
employed. Both you and the appointing agency have the right to rely on 
the status of the eligible list as it was at the time you certified it to the 
appointing agency. 

I would like to give this further opinion in regard to the employment of 
veterans where their names appear on eligible lists maintained under the 
provisions of the Merit System Law; it is my thought that where a vet- 
ei'an's name appears among the first three eligibles certified to the appoint- 
ing agency, then it is the duty of the appointing agency to employ the vet- 
eran as I think this is the clear meaning of the Act of 1939; if more than 
one veteran's name appears among the first three eligibles on the list, then 
it is the duty of the agency to employ or give preference to one of the vet- 
erans. I call to your attention, however, that this applies only to original 
employment. In my opinion it does not apply to any eligible list maintained 
for purposes of promotion inside the agency. On a promotional register it 
is my thought that all eligibles are governed by the same rules, both civil- 
ians and veterans, and the preference is not applicable. The preference is 
only applicable to employment and not promotion after employment. 

In the last above paragraph I have assumed that the veteran has al- 
ready received his ten pei cent, either at the time of the examination, or by 
readjustment after the examination. If a person has formerly been em- 
ployed by an appointing agency, has received military leave, and served 
in the Armed Forces and has returned to his old position, then it is my 
thought that he can have his recomputation made and his grade adjusted as 
a veteran, and this adjusted grade should be takeh into consideration when 
promotions are to be made inside the agency from the promotional register 
maintained for that purpose. In this connection the veteran has not had 
the advantage of the ten per cent until this agency gives it to him, and 
he is entitled to have it considered for promotion, while in the above para- 
graph the veteran had already attained his ten per cent and it had been 
worked into his final grade. 

I am sorry to give you an opinion that will no doubt cause you some 
administrative difficulties, but I don't think that administrative exigencies 
and difficulties should prevail over a liberal interpretation according to 
the spirit of the Act. 
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DOUBLE OFFICE HOLDING; MEMBER, MERIT SYSTEM COUNSEL; 

MEMBER, N. C. VETERANS COMMISSION 

5 July 1945 
Reference is made to your inquiry over the telephone in which it was 

stated that Mr. Maynard, a member of the Merit System Council, has been 
appointed by the Governor of this State as a member of the North Caro- 
lina Veterans Commission, created by Senate Bill 216 of the session of 
the General Assembly of 1945. 

You wish to know if this would affect Mr. Maynard's status as a member 
of the Merit System Council, or, in other words, if this will constitute 
double office holding so that upon acceptance of the appointment on the 
North Carolina Veterans Commission, a vacancy would be created in the 
Merit System Council. 

On the 15th of April, 1941, in regard to a member of the Merit System 
Council, this office I'uled as follows: 

"From the above opinions and the wording of the statute quoted, it 
is my opinion that perhaps the courts would hold that membership on 
the Merit System Council would be considered an office within the 
meaning of the constitutional provision which prohibits multiple office 
holding." 

On the 14th of March, 1945, this office rendered an opinion to the Gov- 
ernor of North Carolina on the question of whether membership on 
the North Carolina Veterans Commission constitutes an office within the 
meaning of Article XIV, Section 7, of the Constitution of this State. In 
this opinion it was stated in substance that the courts had not passed upon 
this question; therefore, we were hesitant to advise an official of the State 
to accept membership on a board or commission when the courts had not 
had an opportunity to pass upon the status of the membership. We further 
stated that if a person did accept membership on such commission and such 
membership should be held by the court to be an office, the official would 
vacate his first office. 

Inasmuch as the laws of this State provide that a person who attempts 
to hold two offices may be amerced in the form of a monetary penalty, 
I think the safest thing for Mr. Maynard to do if he intends to continue 

) serve as a member of the North Carolina Veterans Commission, is to sub- 
mit his resignation as a member of your Council and thus put the matter 
Ix'yond all doubt. 

MERIT SYSTEM LAW; REGULATIONS; REVISION OF ARTICLE 5, 
SECTION 6, PARAGRAPH 1. 

9 August 1945 

In your letter of August 6, 1945, you state that you are revising the 
Merit System Rule and inquire of this office if any legislative action has 
been taken that would require a revision of Ax'ticle 5, Section 6, para- 
graph  1, of the  Merit  System. Rule.  You  further state that you  are of 
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the opinion that persons who have served with  the  Overseas  Red  Cross 
Unit should be taken care of in this paragraph. 

I have examined the laws of the 1945 session of the General Assembly 
and I do not find any new Acts or amendments to old Acts that would 
iiffect or necessitate any revision of Article 5, Section 6, paragraph 1, of 
the Merit System Rule. You are, of course, familiar with the fact that 
Chapter 8 of the Laws of 1939 provided certain veterans' preferences and 
these are referred to in the paragiaph in question of your Rule. This section 
is carried forward in the General Statutes as Section 128-15. You are also 
familiar with the fact that Chapter 168 of the Laws of 1943 made all the 
provisions of Chapter 8 of the Laws of 1939 applicable to the veterans of 
the present war, or World War IL This is carried forward in the General 
Statutes as Section 128-15.1. This latter section, dealing with World War 
II, is not referred to in paragraph 1 of the Rule in question and it might 
be that in your revision you would want to make some reference to the 
veterans of World War II as being included within the scope of the pref- 
erence. 

I am sorry that I have been unable to find where persons who served with 
the Overseas Red Cross Unit are entitled to a veterans preference as pro- 
vided by the Rule in question. No doubt the persons serving overseas in 
this particular unit deserve to have such a preference but I cannot find 
any statutory authority that would warrant this action. I am hoping that 
I have overlooked something and that you can give me a reference that \ 
clear up the matter. It is possible that you aj'e thinking of House Bill No. 
122, passed at the session of 1945, which included members of the armed 
forces of the United States, the Merchant Marine of the United States 
and American Red Cross Units serving outside the continental United 
States. The effect of this statute, however, is to give these persons who 
have been granted leaves of absence for service in these units the advan- 
tage of any salary increases granted to their position when they return 
to State employment. You will recall that they are to receive upon their 
return their annual salary, plus the step increment multiplied by the num- 
ber of years of such service. So far as I can see now, the veterans prefer 
ences referred to in Article 5, Section 6, paragraph 1, and as contained in the 
above cited statutes, applies only to members who served in the actual arm- 
ed forces of the United States and does not apply to Red Cross personnel 
serving outside the United States. I am hoping, however, that you can 
show that I am wrong. 

Except for the matters above mentioned, I do not find anything else that 
should be incorporated in your revision in this respect. 

VETERANS PREFERENCE IN MERIT SYSTEM  EXAMINATIONS;  STATUS OF 

WIDOWS  PREFERENCE  ESTABLISHED BEFORE  RE-MARRIAGE 

24 September 1945 

In your letter of September 18, 1945, you state that an employee of one 
of the agencies subject to the Merit System Law was the widow of a vet- 
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L'lan, and according: to Section 128-15 of the General Statutes, received ten 
}ioints as the widow of a veteran on all of her examination grades. This em- 
ployee is also on the promotional registers for several positions. You state 
that this employee has re-married and under a former ruling she will not 
receive a preference as the widow of a veteran on any examinations that 
she may take hereafter. 

You inquire of this office if the Merit System Council shonjd take away 
or nulify the preference she has already been given on the promotional 
examinations she has already taken? 

I have always had my doubts about the applications of the status on vet- 
erans preferences to promotional examinations. While the matter is not free 
from doubt, nevertheless, it has always seemed to me that the preferences 
should apply to examinations for original positions and original appoint- 
ments, and not to examinations for promotions if the person involved has 
already been employed and has acquired a permanent status. You do not 
raise this question and, therefore, I am not expressing any opinion on this 
point. 

Referring again to your original question, I agree with you that the 
employee in question lost her status as the widow of a veteran after her 
re-marriage and is not entitled hereafter to any further preference as the 
widow of a veteran should she take further merit examinations. This point 
was settled by a letter written to you by Mr. Adrian J. Newton on May 2, 
1939, in response to your letter of April 21, 1939. Mr. Newton cited cases 
to sustain the point in question and which was the subject of your letter 
of that date. 

I am of the opinion that the employee in question is entitled to retain the 
preferences granted to her by your Council and which were given her on 
promotional examinations while she still had the status of a widow of a 
veteran. Assuming that she Vv^as entitled to these prefei-ences because of 
her status when they were granted, then I do not think the fact that she 
re-married would divest her of these preferences to which she was rightfully 
entitled when they were granted. Her re-marriage or change of status 
would only operate prospectively as applied to future examinations. This 
change of status in my opinion should not be construed or applied in a 
retroactive or retrospective manner. It is true that certain statutes, by 
express declaration in the statute, can be applied in a retroactive manner, 
but the law does not favor such applications and such interpretations ex- 
cept in certain fields and then only when the statute itself calls for such 
an application in plain and unequivocal language. 

I am of the opinion, therefore, that the employee in question should re- 
tain the preferences which were proper and legitimate when granted to her. 
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MERIT SYSTEM LAW; INTERPRETATION OF SECTION 126-6 OF THE G. S.; AR- 

TICLE VI OF MERIT SYSTEM RULES;  DURATION OF REGISTERS 

7 November 1945 

In your letter of November 3, 1945, you quoted Section 126-6 of the G. S., 
which is a Section of the merit system law, as follows: 

"All persons having successfully passed merit examinations under 
the merit rating system now in effect and are shown on the register as 
eligible for employment, shall not be required to take further examina- 
tions as provided herein and shall have their names placed on the new 
registers of those eligible for employment to be established under this 
act." 

You further stated in your letter as follows: 

"It is my understanding that this Section of the Law refers to those 
people who were on the registers established for the Unemployment 
Compensation Commission in 1939, and that there is nothing, there- 
fore, in this Section of the Law which would make Article 6 of the 
Merit System Rule illegal." 

Section 126-6 of the merit system law, which is now a part of the G. S. 
under this same designation, was passed at the 1941 session of the General 
Assembly. Prior to the passage of this act, a merit system was in existence 
and was applicable to certain agencies by virtue of regulations and 
conform.ity with certain standards of the social security board. Employees 
of these agencies had already taken the merit system examination and were 
actually employed under that system prior to the passage of the merit 
system law of 1941. Prior to 1941 the system existed by regulations and 
had no statutory basis; for example, the original unemployment com- 
pensation law passed by the extra session of 1936, among other things, 
provided in section 11(d) "all positions shall be filled by persons selected 
and appointed on a non-partisan merit basis." It further provided that the 
commission should provide for the holding of examinations to determine 
the qualifications of applicants for the position so classified. 

When the General Assembly of 1941 passed the present merit system 
law, it was known that a merit system already existed and certain employees 
had already passed examinations and were on the registers of eligible per- 
sons for appointments. It was not thought that these persons should again 
take another examination, hence Section 6 of Chapter 126 of the G. S. was 
inserted in the bill which provided that those persons who had already 
passed a merit examination under a merit rating system "now in effect" 
should not be required to take a further examination when the new merit 
system council began to function and to establish registers for the agencies 
included in that act. The words "now in effect" meant the system in effect 
in 1941, prior to the passage of the bill, and the words "further examina- 
tions as provided herein" meant the examinations provided by the merit 
system council established in the 1941 act. The act further provided that 
these persons who had theretofore successfully passed the examination 
should have their names placed on the new registers established under the 
1941 act and should not be required to take further examination. 
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In our opinion, this Section was included to take care of a specific situa- 
tion and in no wise has anything to do with nor does it invalidate article 
G of the merit system rule which provides for the establishment of registers 
containing the names of eligible persons and also provides and fixes the 
duration of these registers and the manner in which they may be declared 
exhausted or extended. 

We are of the opinion, therefore, that the merit system council has a 
I'ight to declare registers to be normally ended, exhausted or extended ac- 
cording to the provisions of this rule. 

VETERANS' PREFERENCE; RATING IN STATE EXAMINATIONS; 

APPLICATION TO MEMBER OF STATE GUARD 

17 November 1945 

In your letter of November 15, 1945, you call attention to House Bill No. 
33 of the General Assembly of 1939, which is now incorporated in the Gen- 
eral Statutes as Section 128-15. This section awards to veterans of certain 
organizations a preference rating of ten per cent in examinations for posi- 
tions. 

You inquire of this office if this statute is applicable to a member of the 
State Guard, who seived in that organization in time of war, to the end 
that such person can be awarded the preference rating of ten per cent on a 
State examination, or merit system examination. 

The first paragraph of Section 128-15 is as follows: 

"Hereafter in all examinations of applicants for positions with this 
state or any of its departments or institutions, a preference rating of 
ten per cent shall be awarded to all citizens of the state who served the 
state or the United States honorably in either the army, navy, marine 
corps, or nurses' corps in time of war." 

This same section is specifically made applicable to veterans of World 
War II by Section 128-15.1 which was passed by the General Assembly of 
1943. 

The State Guard exists by virtue of authority contained in Section 127- 
111 of the General Statutes, and is designated as "North Carolina State 
Guard," and is composed of men of the unorganized militia on a voluntaiy 
basis; although this organization is subject to the rules and regulations of 
the War Department, it is primarily a State organization and is financed 
and paid according to State law. The preference rating in the statute above- 
quoted is awarded to citizens of the State who serve the State or the United 
States in either the army, the navy, marine corps, or nurses' corps in time 
of war. It is plain that the State Guard does not fall within the units named 
in this statute since the units named therein are component parts of the 
Armed Forces of the United States, and the preference is limited to those 
citizens of the State who served in these units. It is also evident that when 
we read the second paragraph of this same section that the preference is 
to be given to veterans because the language in part is as follows: 
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"All departments and institutions of the state, or their agencies, 
shall give preference to such unemployed veterans as enumerated in 
this section * * *." (Italics ours). 
No doubt the patriotic men who gave their time and energy in serving 

in the State Guard should be entitled to this preference, but the present 
statute does not bring them within its scope and meaning, and if such pref- 
erence is desired for members of the State Guard the remedy is by legis- 
lation. 

3 January 1946 

I reply to your letter of December 31, 1945. 
I have gone through the Session Laws of 1943 carefully, and I do not 

find any law dealing with the status of state employees on military leave. 
In 1941 an act was passed granting leaves of absence to certain state and 
county officials for military purposes; but so far as I know, this act was 
never applied to employees. It was only for the "brass hats." 

You are, of course, familiar with the act that gives veterans a preference 
ill state employment and an additional ten per cent in examinations. In 
1943 this was made applicable to veterans of World War II. It has always 
been my general understanding that the State of North Carolina has no 
statute that guarantees to veterans their former state employment. As you 
already know, such returning rights exist in the agencies affiliated with 
the Merit System Council by reason of regulations but not by any statute. 

You refer to House Bill 122, Laws of 1945 (Chapter 220, Session Laws 
of 1945). This is simply a guarantee that a veteran who does return to 
state employment shall be entitled to all of the salary increases applicable 
to his classification and which increases were granted during his absence 
in military service. 

At present, I am unable to find any law that corresponds to the descrip- 
tion in your letter, but there are so many laws that it is extremely difficult 
to be familiar with all of them. 

If you have any more definite information, I will be glad to look thorough- 
ly again. 

MERIT SYSTEM COUNCIL; VETERAN'S PREFERENCE RATING OF 10% ON 

EXAMINATIONS; APPLICATION TO UNITED STATES MERCHANT 

MARINE AND RED CROSS OVERSEAS SERVICE 

15 January 1946 

In your letter of January 12, 1946 you call attention to House Bill 122, 
Chapter 220 of Session Laws of 1945, dealing with the United States Mer- 
chant Marine and the Red Cross Overseas Service; and you then state the 
question for interpretation as follows: "I am wondering if persons having 
rendered sei-vice in the above mentioned capacities would be entitled to 
Veteran's Preference on our examinations?" 

House Bill 122 or Chapter 220 of the Session Laws of 1945, mentioned 
in your letter, is as follows: 
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"Any employee of the State of North Carolina, who has been granted 
a leave of absence for service in either (1) the Armed Forces of the 
United States; or (2) the Merchant Marine of the United States; or 
(o) outside the Continental United States with the American Red 
Cross, shall, upon return to State employment, if reemployed in the 
same position and if within the time limits set foi'th in the leave of 
absence, receive an annual salary of at least (1) the annual salary 
the employee was receiving at the time such leave was granted; plus 
(2) an amount obtained by multiplying the step increment applicable 
to the employee's classification as provided in the classification and 
salary plan for State employees by the number of years of such service, 
counting a fraction of a year as a year; provided that no such employee 
shall receive a salary in excess of the top of the salary range applicable 
to the classification to which such employee is assigned upon return." 

This act does not confer authority for granting leaves of absence for mili- 
tary service, but the act speaks of a situation where leave has already been 
granted. It seems to me that the above quoted act deals better with the 
cjuestion of salary, and it fixes what the salary shall be or furnishes a 
formula for fixing the salaries of persons in the organizations mentioned in 
the statute when and if they return to the service of the State. I can see 
nothing in the statute that deals with the Veteran's Preference rating of 
ten points in your examinations given under the Merit System. The basic 
statute under which the ten-points' preference is given is Section 128-15 of 
the General Statutes, and this ten-points' preference is granted to all the 
citizens of the State "who serve the State or th'e United States honorably 
in either the Army, Navy, Marine Corps, or Nurses Corps in time of war." 
In 1943 the General Assembly passed another section making this basic 
statute applicable to the veterans of World War II, and this appears in 
the General Statutes as Section 128-15.1. In this latter section, the ten- 
points preference granted in Section 128-15 is made applicable to those per- 
sons of World War II "who served the State or the United States, honorably 
in either the Army, Navy, Marine Corps or Nurses Corps in time of war 
and to the widows of such veterans and the wives of disabled veterans*". 
You can readily see that the Merchant Marine service and the Red Cross 
Overseas Service are not mentioned in these preference statutes. I do not 
know of any rule or statutory construction that would allow us to take 
the services mentioned in Chapter 220 of the Session Laws of 1945 out of 
that chapter and move them over into Sections 128-15 and 128-15.1. The 
types of services designated in each of these statutes must be considered 
in the frame of reference in which each of these types appears. I am sure 
we all appreciate the splendid services performed by the Merchant Marine 
of the United States, and we have all read of the voyages to Murmansk 
and all other heroic accounts of these men; and the same can be said of the 
Red Cross Service overseas. This does not authorize us, however, to ex- 
ceed the bounds of statutory constructions; and if the persons serving in 
the branches of service mentioned in your letter desire the benefits of a 
iireference rating, they will have to have the Legislature of North Caro- 
lina to enact a law to such effect. 

I am compelled to say that in my opinion that persons serving in the 
United States Merchant Marine and the Red Cross Overseas Service are 
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not at the present time entitled to any Veteran's Preference under the laws 
of the State of North Carolina. 

MERIT SYSTEM COUNCIL; PUBLIC HEALTH; INSPECTORS IN ENFORCEMENT OF 

MATTRESS OR BEDDING LAW; COVERAGE OF EMPLOYEES OF BOARD OF 

HEALTH UNDER MERIT SYSTEM LAW 

19 April 1946 

In your letter of April 17, 1946 you call attention to an act of the Gen- 
eral Assembly made effective March 22, 1937 entitled: "An Act to Improve 
the Sanitary Conditions of the Manufacture of Bedding." This act now 
appears in our General Statutes as Article 25 of Chapter 130 and begins 
with Section 130-268. This act deals with the sterilization and renovation 
of matti-esses and bedding and also deals with the manufacture and sale of 
same. In Section 130-272, there is provided an enforcement fund which is 
accumulated from the sale of adhesive stamps. The monies collected from 
the sale of stamps is put into a "Bedding Law Fund," and all money in this 
fund must be expended solely in salaries and expenses of inspectors and 
other employees who devote their time to the enforcement of this particular 
law. It is further provided that expenses connected directly with the en- 
forcement of the article, including cortain attorneys' fees for prosecutions, 
may be paid out of this fund. 

Your particular question arises under the enforcement of the Merit Sys- 
tem Law; and you would like to know whether these bedding inspectors 
paid out of this "Bedding Law Fund" are such employees as are subject to 
the Merit System Law, the same being Chapter 126 of the General Sta- 
tutes. 

Section 126-1 of the General Statutes provides for the appointment of 
Merit System Council to be composed of citizens of recognized standing and 
interested in the impartial selection of government personnel "for the Un- 
employment Compensation Commission, the State Board of Health, the 
State Board of Charities and Public Welfare, and the State Commission 
for the Blind." There is an additional section which brings local units of 
the Board of Health and local units connected with the Welfare Depart- 
ment within the scope of coverage of the act. 

It is provided in Section 126-4 of the General Statutes, among other 
things, as follows: 

"All applicants for positions in the agencies or departments affected 
by this chapter shall be subjected to an examination by the Merit Sys- 
tem Council which shall be competitive and free to all persons meet- 
ing requirements prescribed by said council." 
It is further provided in Section 126-10 of the General Statutes, which 

is a part of this same Merit System Law, as follows: 
"All original appointments to permanent positions shall be made 

from officially promulgated registers for a probationary period of six 
months." 

It should also be mentioned that under Section 126-2 of the General Sta- 
tutes, the supervisor of merit examinations is charged with the duty of 
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preparing rules and regulations for all employees of the affected depart- 
ments; and a portion of the statute is as follows: 

"The Merit System Council appointed under the provisions of this 
chapter is authorized to appoint a supervisor of merit examinations, 
* * * and who shall, after his appointment, * * * prepare rules and 
regulations, job specifications, and prepare and give examinations for 
and to all employees and applicants for employment and/or proynotions 
of the agencies or departments affected by this chapter." (Emphasis 
ours.) 

The act is a comprehensive act and gives the Merit System Council 
power to make regulations, set up registers of employees, fill vacancies; and 
the whole tenor of the act shows clearly that all employees of the agencies 
affected by the act must be employed under this system. There is nowhere 

the act any expression or indication that the employees of the affected 
agencies or any particular group or departmental section of employees can 
be exempt from the operations of the act simply because they are paid cer- 
tain designated funds. In other words, there is no exemption from the act 
on any basis pertaining to soui'ce of funds. It is true that the last section in 
the chapter recites that the act was passed primarily to bring about con- 
formity between these agencies and the rules and regulations of the Federal 
Social Security Board; and more particularly in situations involving the 
use of grant-in-aid funds. There is nothing, however, in the coverage pro- 
visions of the laws limiting the application of a chapter specifically to em- 
ployees performing services in departments specifically financed by grant- 
in-aid funds. 

I am of the opinion, therefore, that your question must be answered to 
the effect that these bedding inspectors being employees of the health de- 
partment are subject to the Merit System Law, rules and regulations of the 
Council, and Merit System examinations as a method of selection and ap- 
pointment. 



OPINIONS TO STATE BOARD OF ALCOHOLIC 
CONTROL 

ALCOHOLIC BEVERAGES; SALE AND TRANSPORTATION INTO UNITED STATES 

NAVAL AUXILIARY AIR STATION ON LEASED PROPERTY 

12 October 1944 

Receipt is acknowledged of your letter of October 10, transmitting an in- 
quiry from Schenley Distillers Corporation with reference to the shipment 
of alcoholic beverages to the United States Naval Auxiliary Air Station at 
Manteo. You advise that they have raised the point that this particular 
station is located on land leased to the Navy Department and under the 
full jurisdiction  of  the  Navy  Department. 

Unless the State of North Carolina has ceded jurisdiction to the Navy 
Department over this Naval Auxiliary Air Station, shipment of alcoholic 
beverages into this reservation would be in violation of North Carolina law. 
See PENN DAIPJES v. MILK CONTROL COMMISSION, 87 L. ed. 749. 
The fact that the Station is under the control of the naval authorities would 
not oust the criminal jurisdiction of the State of North Carolina and any 
shipment of alcoholic beverages into this territory, in violation of the North 
Carolina statute, would be indictable. 

This situation is to be distinguished from that dealt with in the case of 
JOHNSON V. YELLOW CAB TRANSIENT CO., 88 L. ed. 553, Advance 
Sheet No. 10, decided on March 13, 1944, in which the Supreme Court of 
the United States held that cession by a state to the United States of gen- 
eral power to govern a military reservation within its borders leaves the 
state without power to control liquor transactions upon the reservation. 

I have not checked to ascertain whether or not the State has ceded juris- 
diction over the Naval Auxiliary Air Station at Manteo but assume that it 
has not done so. You can get the information about this at the Governor's 
Office, where there is a complete record of all the territory over which the 
State has ceded jurisdiction to the Federal Government. 

The above statement answers your other letter of October 10, in which 
you inquire if this office has a record of the various military posts and 
reservations located in North Carolina over which the State has ceded its 
jurisdiction. We do not have that list in this office but it can be obtained 
at the Governor's Office. 

STATE A. B. C. BOARD; SENATE BILL NO. 72; COMPLIANCE BOND 

12 May 1945 

I acknowledge receipt of your letter enclosing the proposed bond required 
under the provisions of Senate Bill No. 72, enacted into law by the 1945 
Session of the General Assembly. 

I have carefully examined the form of this proposed bond and I am of 
the opinion that it complies with the provisions of the pertinent statutes 
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and I approve the same as to form and leg-ality, except as to two miiior 
respects. 

In the third paragraph, I think that the reference to the statute should 
read as I have indicated in pencil by striking out the hyphen between the 
fi;iures "9" and "1" and inserting a dot, and by striking out the words, "as 
amended in   enacted by the North Carolina General Assembly, 1945 
Session." The reason for this is that Senate Bill No. 72 is in the form of 
new subsections to Section 18-49 and Senate Bill No. 72 constitutes the sub- 
sections and, of course, does not amend subsection one. 

In the fourth paragraph I suggest changing the words, "an adequate" ta 
"this." 

WINES; HOUSE BILL 877; SECTION 18-93 G. S.; ADOPTING RULES AS TO- 

STANDARDS; IDENTITY OF WINE, ETC. 

12  May  1945. 

I acknowledge receipt of your letter enclosing a letter from Honorable 
Stewart Berkshire, Deputy Commissioner, Commissioner of Internal Reve- 
nue, in which he inquires as to the effect Section 18-109 of House Bill 877>, 
ratified March 19, 1945. has upon Section 18-93 G. S. 

Section 18-93 G, S. provides, "The 'Standards of Identity for Wine' and' 
the regulations relating to 'Labeling and Advertising of Wine' promulgated 
by the Federal Alcohol Administration of the United States Treasury De- 
partment, and known respectively as Regulation Number Four, Article II,, 
and Regulation Number Four, Articles III and VI, are hereby adopted by- 
North Carolina." 

Section 18-109 of House Bill No. 877 provides in part, "Powers of State 
Board of Alcoholic Control. The State Board of Alcoholic Control is au-^ 
thorized and empowered: 

"(1) To adopt rules and regulations establishing standards of iden- 
tity, quality and purity for the wines described in Section eighteen - 
sixty-four (b) and in Article five, Chapter eighteen, of the General 
Statutes." 
I construe House Bill 877 as authorizing and empowering the State Board 

of Alcoholic Control to either adopt as a part of its regulations the provi- 
sions of Section 18-93 or it may entirely depart therefrom and may adopt 
ules and regulations not consistent with Section 18-93. But, until the 

State A. B. C. Board adopts rules and regulations as prescribed in Section 
18-109, Section 18-93 G. S. would remain in full force and effect. 

It seems to me that in order to clarify the matter, the State Board of 
Alcoholic Control should either adopt Section 18-93 or such other rules and 
regulations as it deems necessary under the circumstances. 

WINE; HOUSE BILL 877; REGULATIONS; SIZE, SHAPE OF CONTAINERS 

5 June 1945 

Pursuant to our recent conversation relative to amending the rules and 
regulations adopted by the State Board of Alcoholic Control under authority 
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of House Bill No. 877, I suggest the following changes to meet objections 
which have been raised. 

I suggest that Paragraph C of Part 9, be amended by adding at the end, 
the following: 

"Quart, one-half of a gallon, and one gallon." 
That Paragraph B of Part 10, be amended by adding at the end the fol- 

lowing: 

"Provided that all licensees having on hand as of April 12, 1945, 
standard wines, shall have until the first day of January, 1946, in 
which to dispose of such wines or obtain the approval of such wines by 
the Board." 

WINES; FORTIFIED AND SWEET MAY NOT BE SOLD IN DRY COUNTIES 

8 June 1945 

You inquire as to whether or not a winery may sell wines containing more 
than 14 per cent alcohol reckoned by volume, to a hospital located in a dry 
county. 

Two classes of wines containing more than 14 per cent alcohol are au- 
thorized to be sold under certain conditions in the State. Section 18-95, 
^. S., prohibits the sales of fortified wines at any place in the State ev- 
cept through county-operated Alcoholic Beverage Control stores; and Sec- 
tion 18-96 defines fortified wines as, "any wine or alcoholic beverage made 
by fermentation of grapes, fruit, and berries and fortified by the addition 
of brandy or alcohol or having an alcoholic content of more than 14 per 
cent absolute alcohol reckoned by volume." Section 18-97 provides in part, 
"that nothing herein contained shall be construed to permit any person to 
order and receive by mail or express any spiritous liquors." It is apparent 
from these sections that fortified wines may be sold in the State only 
through alcoholic beverage control stores so that if the wine in question 
is a fortified wine, it may not be sold by a winery to any person, firm, or 
corporation in a dry county. 

Section 18-99 authorizes the sale of a sweet wine containing more than 
14 per cent alcohol reckoned by volume in hotels, grade A restaurants, drug 
stores, and grocery stores in any county in which the operation of alcoholic 
beverage control stores is authorized by law. Sweet wine is defined by 
Section 18-99 as one, "made by fermentation from grapes, fruit, and ber- 
ries to which nothing but pure brandy has been added which brandy is made 
from the same type of grapes, fruit, or berries which is contained in the 
base wine to which it is added, and having an alcoholic content of not less 
than 14 per cent and not more than 20 per cent of absolute alcohol reckoned 
by volume." It would be observed that the sale of this type of wine is 
limited to those counties in which alcoholic beverage control stores are 
operated as authorized by law. If the wine in question is a sweet wine, 
this section prohibits its sale except in so-called wet counties and such wine 
may not be sold in dry counties. 

The above referred to sections do not deny the right of a person, firm, 
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or corporation residing in a dry county to purchase wines containing more 
than 14 per cent and transport the same or have it shipped to him by an 
alcoholic beverage control store unless such wine is purchased and pos- 
sessed for the purposes of sale. 

Section 18-97 provides in part, "it shall be unlawful for any person to 
purchase on order and receive by mail or express from any such alcoholic 
beverage control store fortified wines in quantities not in excess of one 
gallon at any one time." 

WINE; SUB-STANDARD; 1945 ACT; FORM OF WARRANT; PROCEDURE 

20 September 1945 

Pursuant to the request of Mr. Batts, I am enclosing herewith a pro- 
posed form of charges to be preferred in warrants against persons charged 
with the violation of the sub-standard wine act. It will be observed that the . 
offender will be charged with the illegal possession, illegal possession for 
the purpose of sale, and sale, and for violating the rules and regulations of 
the Board. The more I have studied the 1945 Act, the more I am convinced 
that a charge of illegal possession will be sustained by our court, but I think 
it best in all cases to obtain evidence of actual sale if possible. 

Paragraph 3 of Section 1, of the 1945 Act, empowers your Board to test 
wines possessed or offered for sale or sold in the State and to make an 
analysis thereof or to determine in any other manner whether such wines 
meet the standards set up by your Board. This section likewise empowers 
you to confiscate and destroy any wines not meeting the standards. It will 
be observed that this section is applicable to those who possess as well as 
sell sub-standard wines, but it occurs to me if those in possession of this 
wine refuse to permit your agents to take charge of and destroy the wines, 
that you not resort to force but apply to the Court in a civil action for an 
t.rder authorizing you to seize the wine and destroy it. I have discussed 
this phase of the matter with Mr. Batts. 

I also think that your Board should adopt a regulation specifically bar- 
ring from possession or sale, wines branded sub-standard and make it a 
violation of your i-egulations for a person to possess or sell wines branded 
.<ub-standard. 

BEER AND WINE; SHIPMENT OF WINE FOR SACRAMENTAL PURPOSES 

19 October 1945 

I acknowledge receipt of your letter enclosing a letter which inquires as 
to the statutes relating to the shipment of wines to residents of this State 
for sacramental purposes. 

Section 18-21 of the General Statutes answers your question and provides: 
"It is lawful for any ordained minister of the gospel who is in charge 

of a church and at the head of a congregation in this State to receive 
in the space of ninety days, a quantity of vinous liquor not greater 
than five gallons, for use in sacramental purposes only, and it shall be 
lawful for him to receive same in one or more packages or one or 
more receptacles." 
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INTOXICATING BEVERAGES; 20 PER CENT WINES; SALE TO MERCHANT IN 

SMOKY MOUNTAIN NATIONAL PARK 

5 December 1945 

I acknowledge receipt of your letter enclosing a letter from Mr. Harry 
Marlowe, wholesale dealer, Bryson City, North Carolina, and inquiring as 
to whether or not sale of 20 per cent wines may be made by Mr. Marlowe to 
a merchant operating a store within the Smoky Mountain National Park. 

Under the provisions of Section 403-1, Title 16, USCA, the United States 
accepted sole and exclusive jurisdiction of the lands within the Great Smoky 
Mountains National Park, acquired from the State of North Carolina and 
the State of Tennessee as authorized by the Legislatures of said States on 
March 18 and April 12, 1929, respectively, so that the status of the Great 
Smoky Mountains National Park, insofar as it relates to the shipment into 
or sale on of intoxicating beverages, is the same as that of military reser- 
vations over which the State of North Carolina has ceded jurisdiction. 

I have heretofore expressed the opinion that a common carrier may 
iiccept shipments of intoxicating beverages from outside of the State and 
transport the same into the State through dry counties to a Government 
Reservation over which the State of North Carolina has ceded its jurisdic- 
tion to the Federal Government. I suggest, however, that inquiries should 
be made of the authorities in control of the Great Smoky Mountains Na- 
tional Park as to whether or not there are any Federal regulations restrict- 
ing the shipment into or sale within the Park. 

INTOXICATING BEVERAGES; SALE OF ON AIRPLANES OPERATED OVER ROUTES 

CROSSING STATE OF NORTH CAROLINA 

3 January 1946 

I acknowledge receipt of your letter enclosing a letter from the Distilled 
Spirits Institute in which they inquire as to the legality of the sale oif 
alcoholic beverages on airplanes operated on routes which cross the State 
of North Carolina. 

Chapter 18 of the General Statutes of North Carolina prohibits the sale 
of all alcoholic beverages which contain more than 14 per centum of alcohol 
by volume in any place except county-operated A. B. C. stores. The only 
exception to this is as to sweet wines made by fermentation of grapes, fruit 
or berries to which nothing but pure brandy made from the same type of 
grape, fruit or berry is added and having an alcoholic content less than 14 
per centum nor more than 20 per centum of absolute alcohol reckoned by 
volume which may be sold in Grade A restaurants, hotels, drug stores and 
grocery stores in counties in v/hich Alcoholic Beverage Control Stores are 
authorized by law. Beer containing one-half of one per centum of alcohol 
by volume but not more than 5 per centum, and unfortified wines of not 
less than 5 per ceiitum and more than 14 per centum may be sold only by a 
person, firm or corporation which has been a bona fide resident of the State 
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of North Carolina for at least one yeai- and who has been licensed as re- 
quired by the statute. 

I, therefore, conclude that no alcoholic beverage of any kind may be sold 
on an airplane while passing through the State of North Carolina unless 
it be the right to sell beer or wine of not more than 14 per centum and then 
only by a person or corporation which has been a resident of the State of 
North Carolina for one year and who has been licensed under the provi- 
sions of Chapter 18 of the General Statutes. 

BEER AND WINE; TRANSPORTATION OF WINE FOR SACRAMENTAL PURPOSES 

21 March 1946 

I acknowledge receipt of your letter in which you inquire as to whether 
or not under the present Statutes wine may be shipped in the State of 
North Carolina for sacramental purposes when such wine has not been 
placed on the approved list by the State Board of Alcoholic Control. 

The original Turlington Act provided in Section 18-2 of the General 
Statutes that wine for sacramental purposes may be manufactured, pur- 
chased, sold, bartered, transported, imported, exported, delivered, furnished 
and possessed as provided by Title II of "The Volstead Act." Section 18-21 
of the General  Statutes reads: 

"It is lawful for any ordained minister of the gospel who is in 
charge of a church and at the head of a congregation in this State to 
receive in the space of ninety consecutive days the quantity of vinous 
liquor not greater than five gallons, for use in sacramental purposes 
only, and it shall be lawful for him to receive same in one or more 
packages or one or more receptacles." 

I find nothing in Chapter 903 of the Session of Laws of 1945 which re- 
quires wines used solely for sacramental purposes to be on the approved 
list of the State Board of Alcoholic Control. This Act seems to deal with 
the shipment of wines in the State for the purposes of re-sale. 

I am therefore of the opinion that wines for sacramental purposes may be 
shipped in the State to an ordained minister as provided in Section 18-21, 
above   quoted. 



OPINIONS TO UNEMPLOYMENT COMPENSATION 
COMMISSION 

UNEMPLOYMENT COMPENSATION COMMISSION; AUTHORITY TO PAY 

READJUSTMENT ALLOWANCES TO FORMER MEMBERS OF THE 

ARMED FORCES OUT OF THE UNEMPLOYMENT 

COMPENSATION FUND 

22 August 1944 

Receipt is acknowledged of your letter of August 22, in which you write 
me as follows: 

"I call your attention to the Service Men's Readjustment Act of 
1944 (Chapter 268—Public Law 346), and I would like to especially 
direct your attention to Title V of this Act (See page 316 U. S. C. A. 
Congressional Service of 1944, Issue No. 5). You will see under Chap- 
ter 11 of this title, Section 1100 that the Administrator of Veteran's 
Affairs is authorized to administer the title and is authorized to enter 
into compacts or agreements with UnemplojTnent Compensation Agen- 
cies for the purpose of filing claims for readjustment allowances and 
also paying such allowances to the veterans or former members of the 
armed forces. You will also see in Section 1100(d) where the Secre- 
tary of the Treasury is authorized to repay any agency administering 
this portion of the Act those amounts or allowances paid by the agency 
and properly certified. There are other sections that deal with the 
administration of the Act by means of a State agency. 

"Your attention is now called to Section 9(a) of the Unemplo3mient 
Compensation Law of North Carolina which deals with the handling 
and administration of the unemployment compensation fund, and fur- 
ther in this connection, your attention is called to Section 11 (k) and 
Section 11 (L) of the Unemployment Compensation Law of this State 
which sections set forth the powers of this agency to enter into reci- 
procal agreements with agencies of other states or of the Federal 
Government. 

"The Unemployment Compensation of North Carolina proposes 
under the terms of the above-cited Federal statute to pay out of its 
fund Service Men's Readjustment Allowances, and also proposes to 
enter into an agreement to administer that part of the so-called G. I. 
Bill. 

"Will you please advise us on two questions as follows: 
"1. Does the Unemployment Compensation Commission of North 
Carolina have the power and authority to enter into an agreement or 
compact with the Administrator of Veteran's Affairs for the purpose 
of paying readjustment allowances to former members of the armed 
forces as contemplated in Title V of the so-called G. I. Act? 

"2. Does the Unemployment Compensation Commission of North 
Carolina have the power and authority to pay the above allowances out 
of (benefit account) the unemplojTnent compensation fund above re- 
ferred to subject to reimbursements as provided in Title V of the so- 
called G. I. Act? 

"I will appreciate your early answer to these questions to the end 
that we may arrange if possible to administer this part of the Act for 
the benefit of the veterans of this state and as a service to the Ad- 
miniftrator of Veteran's Affairs." 

Under our Unemployment Compensation Act, G. S. 96-6. which provides 
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for the setting up of the Unemployment Compensation fund in which there 
shall be maintained three separate accounts: (1) a clearing account, (2) 
an unemployment trust fund account, and (3) a benefit account, in sub- 
section (c) the following provision is made: 

'^Withdrawals.—Moneys shall be requisitioned from the state's ac- 
count in the unemployment trust fund solely from the payment of 
benefits and in accordance with regulations prescribed by the com- 
mission . . . Upon receipt thereof the treasurer shall deposit such 
moneys in the benefit account and shall pay all warrants drawn thereon 
by the state auditor requisitioned by the commission for the payment 
of benefits solely from such benefit account." 

G. S. 96-4 makes elaborate provisions for reciprocal arrangements with 
"appropriate and duly authorized agencies of other states or the Federal 
Government, or both," with regard to various things and the following pro- 
visions are made: 

"(B) Potential rights to benefits accumulated under the unem- 
ployment compensation laws of one or more states or under one or 
more such laws of the Federal Government, or both, may constitute 
the basis for the payment of benefits through a single appropriate 
agency under terms which the Commission finds will be fair and rea- 
sonable as to aH'aflTected interests and will not result in any substan- 
tial loss to the fund; 

"(C) Wages or services, upon the basis of which an individual may 
become entitled to benefits under an unemployment compensation law 
of another state or of the Federal Government, shall be deemed to be 
wages for insured work for the purpose of determining his rights to 
benefits under this act, and wages for insured work, on the basis of 
which an individual may become entitled to benefits under this act 
shall be deemed to be wages or services on the basis of which unem- 
ployment compensation under such law of another state or of the Fed- 
eral Government is payable, but no such arrangement shall be en- 
tered into unless it contains provisions for reimbursements to the fund 
for such of the benefits paid under this act upon the basis of such wages 
or services, and provisions for reimbursements from the fund for such 
of the compensation paid under such other law upon the basis of 
wages for insured work, as the Commission finds will be fair and rea- 
sonable as to all affected interests; and 

"(D) Contributions due under this act with respect to wages for 
insured work shall for the purposes of Section Fourteen of this Act be 
deemed to have been paid to the fund as of the date payment was made 
as contributions therefor under another state or Federal unemploy- 
ment compensation law, but no such arrangement shall be entered into 
unless it contains provisions for such reimbursements to the fund of 
such contributions and the actual earnings thereon as the Commis- 
sion funds will be fair and reasonable as to all affected interests. 

"(2) Reimbursements paid from the fund pursuant to clause (C), 
of paragraph (1) of this subsection shall be deemed to be benefits for 
the purpose of Sections Three, Seven, and Nine of this act. The Com- 
mission is authorized to make to other states or Federal agencies and 
to receive from such other state or Federal agencies, reimburse- 
ments from or to the fund, in accordance with arrangements entered 
into pursuant to paragraph  (1)  of this subsection." 

Under the Service Men's Readjustment Act of 1944, Chapter 268, Public 
Law 346, known as the G. I. Bill, under Title V, provision is made for the 



500 BIENNIAL   REPORT   OF   THE  ATTORNEY   GENERAL [VOL, 

payment of Unemployment Compensation benefits to discharged veterans 
who are unable to find employment, and, in Chapter XI—ADMINISTRA- 
TION, it is provided that the Administrator of Veteran's Affairs is author- 
ized to administer Title V and, in so far as possible, utilize existing facili- 
ties and services of Federal and State departments or agencies on the basis 
of mutual agreements with such departments or agencies. This section 
provides that allowances paid by the cooperating agencies shall be repaid 
upon certificate of the Administrator, and that the Secretary of the Treas- 
ury, through the Division of Disbursement of the Treasury and without 
the necessity of audit and settlement by the General Accounting Office, 
shall pay monthly to the departments, agencies or individuals designated 
the amount so certified. Other provisions are made under which prompt 
reimbursement can be made to the State agency administering the Act 
under agreement with the Administrator of Veteran's Affairs. 

Under the quoted provisions of the North Carolina Act, I am of the 
opinion that your Commission has the power and authority to enter into 
an agreement or compact with the Administrator of Veteran's Affairs for 
the purpose of paying readjustment allowances to former members of the 
armed forces, as contemplated in Title V of the G. I. Act. 

I am also of the opinion that your Commission has the authority, under 
the provisions of our law above quoted, to pay the allowances out of the 
benefit account of the Unemployment Compensation fund maintained under 
our law to be reimbursed as provided in Title V of the so-called G. I. Act. 

UNEMPLOYMENT COMPENSATION LAW; STATUTES; RETROACTIVE APPLICATION 

OF SECTION 96-10 (a) OF THE GENERAL STATUTES 

12 June 1945 

Prior to his leaving the service of the Agency, Dr. W. R. Curtis, former 
Director of the Unemployment Compensation division of the Agency, orally 
lequested the writer for a ruling as to the application of the Unemploy- 
ment Compensation law upon a statement which is substantially as follows: 

Newnan's Market of Reidsville, North Carolina, was an employer under 
the Unemployment Compensation law for the years of 1941 and 1942. The 
employer did not know of his liability for contributions to the Unemploy- 
ment Compensation fund of this State. According to a statement of em- 
ployer's manager, a Deputy Collector of Internal Revenue stated to the 
employer that the employer should pay the full 3% tax to the Federal Gov- 
ernment for the years in question and the Collector of Internal Revenue 
would allocate to the State its part of the tax for the Unemployment Com- 
pensation fund. The employer in good faith, and at the proper time, paid 
the Federal Government the full 3% tax for the years in question based 
upon the wages paid his employees. Subsequently, the employer's records 
were checked by a field representative of the Commission and the employer 
for the first time was informed that he should have paid 2.7% of the tax 
to the State Unemployment Compensation fund, and that this would have 
been certified to the Federal Government for offset against the Federal levy 



28] BIENNIAL   REPORT   t)F   THE   ATTORNEY   GENERAL 501 

as provided by the Internal Revenue Code. Thereafter, the employer paid 
the Unemployment Compensation fund the full amount of the principal and 
filed claim for refund with the Federal Government as provided by the 
Internal Revenue Code. The employer did not pay any interest on the prin- 
cipal of taxes due the Commission and has always contended that under 
these circumstances he did not owe any interest to the Commission and 
thereafter, the employer filed a notice with the Commission in the nature 
of a demand for a hearing before the Commission to determine his liability 
for the interest in question and to date the interest has not been paid and 
no hearing has yet been conducted by the Commission. 

In 1943, Section 96-10(a) of the General Statutes was amended so that 
the last sentence in said paragraph read as follows: 

"If any employer, in good faith, pays contributions to another State, 
prior to a determination of liability by this commission, which contributions 
wei'e legally payable to this State, such contribution, when paid to this 
State, shall be deemed to have been paid by the due date under the law of 
this State if paid by the due date of such other State." 

You will note that this part of the paragraph as it existed in 1943 does 
not contain any reference to a payment to the United States; and in 1945 
the General Assembly further amended this paragraph so as to place the 
payment made to the United States under the Federal Unemployment Com- 
pensation Act on the same basis as a payment made in good faith to an- 
other state. The question, therefore, is whether or not the Commission is 
authorized to give the employer the benefit of this portion of paragraph (a) 
of Section 96-10 of the General Statutes in a situation where the payment 
of a tax was made to the United States before this statute was passed by 
the General Assembly of North Carolina. 

Ordinarily, the rule of statutory construction is that statutes and amend- 
ments thereto are deemed to be prospective in their effect and application 
and are not construed to have retroactive application unless the language 
in the statute clearly and unequivocally shows that the statute was de- 
signed to have such construction and application. This rule, however, is 
not followed so closely in remedial and procedural statutes, nor is it of 
universal application in tax statutes where the amendment is designed to 
give the taxpayer some relief with reference to interest and penalties. A 
-statutory provision exacting payment of interest for delinquency in the 
payment of taxes does not make the interest a part of the tax but merely 
(inly pertains to the remedy employed to compel the payment of the tax 
when due. It does not require citation of authority to support the position 
that interest and penalties so far as taxation is concerned are the creatures 
of legislative power and the Legislature has the right to reduce or abolish 
either or both of these incidents of taxation. 

In the case of HENRY v. McKAY, 3 Pac. (2d) 145, 77 ALR, 1025, the 
Supreme Court of Washington had before it a case in which an interest 
rate of 12% was charged on delinquent county taxes and the statute was 
subsequently amended and among other things contained in the amend- 
ment, the rate of 12''/o was stricken out and a rate of 10% inserted. The 
Court held that this amending statute governed the computation of interest 
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prior to its effective date on taxes which thei-etofore had become delinquent, 
saying that the true inile as to amendments made to tax legislation was 
that: 

"Where a section of a statute is amended, the original ceases to exist, 
and the section as amended supersedes it and becomes a part of the 
statute for all intents and purposes as if the amendments had always 
been there." 

And the Court further said in substance that where a statute changed 
the time at which tax installments may be deemed delinquent and the rate 
of interest chargeable upon delinquent taxes, it referred to all taxes payable 
by the provisions of the Act and this by reference made the statute ap- 
plicable to taxes imposed under an original Act as well as to those imposed 
subsequent to its amendment. 

It is also interesting to note that the Court of Appeals of Kentucky, in 
the case of UNEMPLOYMENT COMPENSATION COMMISSION OF 
KENTUCKY v. CONSOLIDATION COAL COMPANY, 152 S. W. (2d) 
i)77, held that where the Legislature of Kentucky amended the Unemploy- 
ment Compensation law relating to refunds so that the period of refund 
was extended to two years instead of the prior term of one year, this two 
year extension should be construed retroactively and, therefore, authorized 
refunds which had been barred by the former period of one year. 

In the present case, I think the 1945 amendment is exactly analogous to 
the situation where the Legislature by enactment extends the time for 
the payment of a tax or says in statutory language that the tax heretofore 
delinquent shall not be deemed to be delinquent under certain conditions. 
I am of the opinion, therefore, that the employer in this case is entitled 
to avail himself of the present statute and its amendments and that it 
would be within the law for the Commission to hold or rule that under 
these circumstances the employer was not indebted to the Commission in 
any sum whatsoever because of interest. I do not think that this ruling 
does any violence to the Unemployment Compensation law, and you will 
note that such a holding is not the same thing as saying that a tax there- 
tofore paid under a valid and existing provision of the law should be re- 
funded. This ruling, therefore, does not conflict with the last sentence of 
paragraph  (e)  of Section 96-10, which says: 

"Provided, that nothing in this section or in any other section of 
this chapter shall be construed as permitting the refund of moneys 
due and payable under the law and regulations in effect at the time 
such moneys were paid." 
I have before me Interpretation No. 31, issued by your agency, and 

it appears that the last sentence in this Interpretation is in conflict with 
the ruling given in this letter. The determination spoken of in this para- 
graph of the Interpretation had specific reference to a determination as 
to contributions and was not dealing specifically with a question where 
interest itself is in dispute and there is no question as to contributions. In 
the present case the only thing in dispute is the payment of interest and 
the right to compel the payment of same. No adjudication has been made 
by the Commission although the employer has filed the necessary statutory 
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motion for a hearing and an administrative adjudication. Any ruling made 
by the Commission must of nec-essity now be entere<l since the effective 
date of the 1945 amendment. 1 am of the opinion, therefore, that the last 
sentence or any other sentences in the Interpretation conflicting with the 
holding in this opinion should be modified and that where interest has 
not been paid and there is a dispute as to the validity of the intei'est, the 
Commission does have a right to give effect to an amendment affecting 
the matter since the dispute arose. Of course, if the interest had already 
been paid, then under the provision of the Act above quoted, no refund 
could be made. 

UNEMPLOYMENT COMPENSATION LAW; LIMITATION OF RIGHT TO BRING SUIT 

OR INSTITUTE PROCEEDINGS; MEANING OF TERMS "SUIT" OR "PROCEED- 

INGS"; COMMENCEMENT OF SUIT OR PROCEEDINGS 

10   July   1945 

In your letter you quote Section 9G-10(i) of the General Statutes, which 
is as follows: 

"No suit or proceedings for the collection of unpaid contributions 
may be begun under this chapter after five years from the date on which 
such contributions become due; provided, that this subsection shall not 
apply in any case of willful attempts in any manner to defeat or evade 
the payment of any contributions becoming due under this chapter." 

You inquire as to the difference in meaning between the teim "suit" and 
the term "proceedings." Referring to these terms, you inquire as follows: 

1. "Are they to be considered the same under the Unemployment 
Compensation Act, or can the Unemployment Compensation Com- 
mission bring a suit within one time under this provision, and bring 
proceedings at another time undei- this provision?" 

2. "Are the two so joined together in the paragraph that they are 
to be considered of the same effect in the administration of the law?" 

3. You call attention to the administrative proceeding of determining 
liability whereby a Claims Deputy makes up a transcript of evidence 
and the Chairman rules upon the basis of this transcript, and you 
ask: "Is this a proceeding as mentioned in the paragraph, and will 
such proceeding, when brought before a Claims Deputy, stop the run- 
ning of the statute of limitations as set out in this paragraph?" 

The Unemployment Compensation Law (Chapter 96 of the General 
Statutes) provides three general methods for the compulsory collection of 
contributions or taxes. These methods are: 

1. Under the provisions of 96-10 (b) of the General Statutes, after due 
notice, the Commission may maintain a civil action in the Superior Court 
for the recovery of delinquent taxes and this is handled, and the proceed- 
ings therein are the same, as in any other action instituted in our courts 
of general jurisdiction. 

2. Under the provisions of the same section and subsection, if delin- 
quent taxes are not paid within thirty days after the due date, and after 
due notice and reasonable opportunity for hearing, the Commission may 
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certify according to an appropriate form the amount due to the Clerk of 
the Superior Court of the county in which the taxpayer resides or has 
property, and when this certificate is docketed and indexed it has the 
effect of a judgment of the Superior Court. Duplicates of the certificate 
are certified to the Sheriff and have the same force and effect as an execu- 
tion issued upon a judgment. 

3. Under the provisions of Section 96-4(m) and subsections following, 
the Commission after due notice has the right and power to hold and con- 
duct hearings for the purpose of determining the status and liabilities of 
employers and employing units. It also has the right to determine the 
amount of contributions, if .any, that may be due by an employer, and the 
decision of the Commission when docketed in the office of the Clerk of the 
Superior Court becomes a judgment. This is a regular administrative 
determining of liability, and findings of fact made by the Commission are 
conclusive when supported by competent evidence. Provision is also made 
for judicial i*eview of the decision by the courts. 

The above quoted statute was passed by the General Assembly of 1945, 
and prior to that time it would seem there was no limitation on the right 
of the Commission to institute suits or proceedings for the collection of 
delinquent taxes. The form and words contained in the above quoted statute 
are similar to the form and words as contained in limitations prescribed by 
the Internal Revenue Act wherein the United States sets certain limita- 
tions on its right to collect income taxes, excess profits taxes, etc. This 
type of limitation has been passed upon by the Federal Courts and there 
are many cases on the subject, but one of the leading cases is the case of 
SEAMAN v. BOWERS, 297 Fed. 371 (Circuit Court of Appeals, Second 
Circuit), and I think that this case answers nearly all of your questions. 
In that case the Court had before it a limitation statute of the Revenue Act 
of 1921, the pertinent parts of which are as follows: 

"No suit or proceeding for the collection of any such taxes due under 
this Act or under prior income, excess profits, or war profits tax Acts, 
.... shall be begun, after the expiration of five years after the date 
when such return was filed, but this shall not affect suits or proceed- 
ings begun at the time of the passage of this Act. . . ." 

It was contended by counsel for the Government that "proceeding" and 
"suit" mean the same thing and that both meant an action or proceeding 
in court as distinguished from executive action or administrative proceed- 
ings to collect taxes. In collecting its taxes, the Government uses an ad- 
ministrative or executive proceeding known as a "warrant for distraint," 
and this pro<?eeding is the equivalent of the summary judgment used by 
the Unemployment Compensation Commission. In disposing of this argu- 
ment, the Court said: 

"Cases are cited by both sides as to the meaning of the word 'pro- 
ceeding' in vai-ious connections, and counsel for the collector invokes 
the principle of ejusdem generis in support of the argument, in effect, 
that 'suit' and 'proceeding' mean the same thing. 

"We think it unnecessary to go beyond the statute to ascertain the 
meaning of 'proceeding.' In our view, it was clearly the legislative in- 
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tent to set up the statutory limitation against the collection of the tax 
whether by administrative action or by law suit. 

"To enforce the collection of the tax on action or suit by or on be- 
half of the government in the courts is far less usual than procedure 
by way of warrant for distraint or other executive action. Certainly, 
where the taxpayer has property which may be levied upon, the execu- 
tive method is more speedy and summary and the one to which resort 
is most usually had. It would, indeed, be strange if there were no 
statutory limitation in respect of proceedings by the collector, such 
as this, and yet a statutory limitation in regard to suits brought by or 
on behalf of the government," 

This same construction or interpretation was applied by the District 
Court of South Dakota in the case of NEW YORK AND ALBANY LIGHT- 
ERAGE COMPANY V. BOWERS, INTERNAL REVENUE COLLECTOR, 
4 Fed.  (2d)  604. 

It is clear, therefore, from the interpretations contained in these cases 
that so far as suit or proceedings are concerned, the five year limitation 
applies to both and it is equally clear that the word "proceedings" covers 
any executive or administrative method for the compulsory collection of 
taxes, such as the summary judgment heretofore mentioned or an admin- 
istrative hearing by the Commission. It is equally clear that in collecting 
its taxes the Unemployment Compensation Commission has a choice of 
remedies,—that is, it may bring a suit in court or it may use its adminis- 
trative proceedings, and I am of the opinion that the method of collecting 
by summary judgment is a proceeding, and likewise the method of collect- 
ing by hearing before the Commission is a proceeding within the meaning 
of the above quoted statute. I am further of the opinion that the five year 
limitation is binding upon the Commission and will bar the right of the 
Commission to compel the collection if either of the three methotls is used 
unless the same are instituted within the five year period. In this instance, 
the word "suit" and the word "proceedings" are not synonymous and their 
application is not confined to suits in court, but to the contrary, the word 
"proceedings" brings within its meaning and scope all executive or adminis- 
trative methods for the compulsory collection of taxes as provided by the 

aw. 

Of course, one of the vital questions that will arise in the future is the 
question when a proceeding is commenced or begun so that it tolls or stops 
the running of the statutory limitation. As to a suit in court, we know that 
the statute provides that it is commenced or begun when the summons is 
issued. As to hearings held by the Commission wherein decisions are made 
on transcripts furnished by Deputies as provided by Section 96-4 (m) of 
the General Statutes, I am of the opinion that such a hearing or proceed- 
ing would be deemed to be commenced or begun when the taxpayer is 
notified of the hearing,—that is, when the taxpayer receives notice of the 
hearing. You will note from a reading of the statute that the Commission 
does not have any right or power to exercise jurisdiction until "after due 
notice." It is possible that the Court would say that after the taxpayer 
receives notice the date of beginning would relate back to the date of the 
notice,—that is, the date the same was issued, but to be on the safe side, 
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I think you should consider the date that the taxpayer receives the notice 
as the date when the proceeding is begun. 

I think that this same reasoning would also apply in your collection of 
taxes by summary judgment. You will note in that statute that you cannot 
issue—that is, you cannot docket—a summary judgment until "after due 
notice and reasonable opportunity for hearing." There is some disposition 
of the courts to say that a proceeding of this type is not begun until after 
all of the days of notice have expired. See NEW YORK AND ALBANY 
LIGHTERAGE case, supra. I think, however, that I would contend that 
a proceeding is begun when the taxpayer receives the notice. 

UNEMPLOYMENT COMPENSATION LAW; COVERED SERVICES; STATUTORY SCOPE 

OF COVERAGE; INCLUSION OR EXCLUSION OF COMMISSION SALESMEN OF 

CEMETERY LOTS; INCLUSION OR EXCLUSION OF COMMISSION 

AGENTS OF BALTIMORE SALESBOOK COMPANY 

15 November 1945 

Sometime ago you sent to our office a transcript of evidence and other 
papers in the matter of J. U. Shoff Sales Company of Kannapolis, North 
Carolina, (Employer No. 65-13-002). At the same time, you also sent to 
our office a transcript of evidence and exhibits in the matter of Baltimore 
Salesbook Company, 3132 Frederick Avenue, Baltimore, Maryland, (Em- 
ployer No. 51-60-154) and Arthur Reid, 113 Reynolds Building, Winston- 
Salem, North Carolina. Both of these records deal with persons who have 
certain working relationships with the employing units involved and are 
compensated on a commission basis. Both groups performing these tj'pes 
of service are salesmen and the evidence and exhibits contain an explana- 
tion of the circumstances under which these parties work and pei'form their 
services. 

In your letter, yau stated in substance that the Unemployment Compen- 
sation Commission desired that we should review these records and give 
the Commission an opinion as to whether or not these persons should be 
counted as persons performing services covered under the Unemplo3mient 
Compensation Law. If these persons are performing services covered under 
the Act, the result would be that these persons would be counted in determ- 
ining liability under the Act, and in case the Commission decided that the 
employing units involved were employers, then the Commission would assess 
taxes or contributions based upon the commissions paid to these salesmen. 

We will first consider the case of J. U. Shoff Sales Company of Kanna- 
polis, North Cai-olina, designated by your employer number 65-13-002. 

In connection with the above matter which is now before the Commission 
to determine the status of these salesmen, attention is called to the fact 
that an opinion has already been issued in this case which is designated as 
Opinion Number 529, and signed by the Chairman of the Commission. Ex- 
ceptions to the ruling of the Commission, which are attached to the record, 
were filed by Counsel for the J. U. Shoff Sales Company, and I assume that 
the matter is still before the Commission to be heard upon the exceptions. 
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In this case, the liability of the employing unit concerned is at issue in the 
record for the years of 1943 and 1944. Contributions have been paid by J. 
U. Shoff Sales Company for the year of 1943 under circumstances to indicate 
that the same wez-e paid under protest. The employing unit refused to pay 
for the year 1944, and as a result of the protest, a hearing was held which 
resulted in the pi-esent record. Briefly, it appears that this employing unit 
continuously carries two persons on its payroll who occupy the status of 
employees, and their relationship with the employing unit is not contested. 
Admissions in the record show that if the individuals selling cemetery lots 
on commission basis are determined to be engaged in employment under 
the Act, then the employing unit would be an employer and liable for pay- 
roll taxes for the years in question. The status of the salesmen selling 
cemetery lots is decisive of the question of the employing unit's liability, 
it appearing from the record that there are at least eight of these sales- 
men for the years in question or the number of these salesmen, plus the 
regular employees, add up to the required number to establish liability for 
the years in question. 

It briefly appears that J. U. Shoff Sales Company is a partnership en- 
gaged in the business of selling cemetery lots under a contract between it 
and the Carolina Cemetery Park Corporation. The Cemetery Pai'k Corpora- 
tion fixes the price of the lots; the salesmen are not paid any salary, or 
compensation for their services except on a commission basis; no salesman 
has a drawing account, or obtains any advances; no directions are given to 
the salesmen as to the manner in which they shall sell the lots, and the 
salesmen are not confined to any particular territory or limitation in that 
respect; they have no fixed hours of work and are free from all control or 
direction in the performance of their acts of salesmanship. Cemetery lots 
are practically all sold in the homes of prospects; in fact, it appears that 
a great many of the salesmen have merely furnished tips as to prospects 
rather than making the actual sale. The only qualifications of a salesman 
is that he shall be honest and not make any false representations, and the 
sale of the lots is restricted to members of the white race. The salesman is 
furnished with a kit containing maps of the cemetery and certain sales 
materials. J, U. Shoff Sales Company hires the salesmen and has the right 
to terminate the relationship. No part of the sales work is performed in 
the office of the J. U. Shoff Sales Company, and these salesmen are not re- 
quired to submit any reports. Most of the salesmen are engaged in other 
businesses such as real estate, ministry, working in textile mills, selling 
cars, vacuum cleaner business, elec-trical business, insurance business, 
teaching school, and one is the Secretary of the Merchants Association of 
Kannapolis and has been so for years. A salesman by the name of C. D. 
Blake was engaged full time as a salesman, and perhaps one or two others 
were engaged in this same type of work on a full-time basis. There is no 
evidence that J. U. Shoff Sales Company held any meetings, maintained 
field supervisors, or maintained any of the usual administrative machinery 
used in promoting and conducting sales and in operating a cohesive sales 
force. 

We now call attention to the fact that on the 27th day of June, 1940, the 
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Unemployment Compensation Commission issued an option in the matter 
of W. Halberstadt and W. F, Halberstadt, trading as, Montlawn Sales, 
Raleigh, North Carolina. The record and evidence in that case is hereby 
referi-ed to for the purpose of showing the conditions under which the ceme- 
tery lots salesmen performed their services as outlined in that case. The 
Commission adjudged and determined that the cemetery lots salesmen in 
the Halberstadt case were not engaged in services covered under the Act; 
that the salesmen were customarily engaged in independently established 
trades, occupations, professions, or businesses, and that they were free from 
control, both under their contract of service and in fact. 

On July 18, 1942, the Unemployment Compensation Commission of North 
Carolina rendered another decision wherein cemetery lots salesmen were 
considered by the Commission as to their status under the Act. This was 
the case of Providence Memorial Association, 616 Commercial Bank Build- 
ing, Charlotte, North Carolina. Reference is made to the record and evi- 
dence in that case for the purpose of showing the plan of operation of the 
cemetery lots salesmen and their similarity of operation as contained in 
the Montlawn case. In the Providence Memorial Association case, the Com- 
mission determined that the cemetery salesmen in question were free from 
control or direction in the performance of their services; that the sei'vices 
were outside the usual course of the business for which such service was 
performed and was performed outside of all the places of business of the 
Memorial Association; that the cemetery lots salesmen were customarily 
engaged in independently established trades, occupations, professions, or 
businesses. 

On January 28, 1942, the Commission again had before it the question 
of the status of salesmen of cemetery lots and whether or not the type of 
services performed by these individuals should be considered as covered 
services under the Act. This was the case of Guilford Memorial Park, Inc. 
of High Point, North Carolina. It was adjudicated in this hearing by the 
Commission that the cemetery lots salesmen were not performing services 
within the meaning of the Act, and that these salesmen met all of the 
tests or requirements of exclusion as contained in Section 96-8 (g) (6) 
(A) (B) (C) of the General Statutes. (See page 10 of the pamphlet of the 
Unemployment Compensation Law). 

It thus appears that since the days the Commission has been organized 
in the early part of the year 1937 up until the present time, or for a period 
of nearly nine years, it has been the accepted ruling and decision of the 
Unemployment Compensation Commission that salesmen of cemetery lots 
met the conditions of exclusion set forth in the Act, and are not engaged 
in covered services under the Unemployment Compensation Law. The firms 
above named, or employing units, have relied on these opinions, and as a 
result have not paid any taxes or contributions based on the services per- 
formed by these commission salesmen of cemetery lots. 

We are of the opinion that if the Unemployment Compensation Commis- 
sion should now hold that such cemetery lots salesmen are engaged in ser- 
vices covered under the Act, that the Commission could not now go behind 
their decisions and tax those firms or corporations which they have hereto- 
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fore held to be not liable for such taxes. The principle or law of res judicata 
has became established in administrative proceedings and administrative 
hiw. See an article entitled, "Administrative Res Judicata" in 40 Illinois 
Law Review, May-June, 1945, page 56, page 83. See also an aiticle entitled 
"Res Judicata in Administrative Law" in 49 Yale Law Journal, 1250. In 
the case of George H. Lee Company v. Federal Trade Commission, 113 F. 
(2d), 583, 586, the Court said: 

"Unless a question which a court or an administrative board has 
power to decide is to be regarded as conclusively settled as between 
the parties by the formal decree of the court or the final order of the 
board, there can be no end to a controversy except as the result of the 
financial disability of one of the parties." 

There is also another lule of administrative law, which in our opinion, is 
applicable to this situation, and that is: "The settled construction of a 
statute by an administrative body indicating the method of its application 
to specific cases, which embodies the practical interpretation of the statute 
by the department or agency charged with its administration is entitled to 
great weight with the courts unless there are very cogent reasons for re- 
jecting it. A uniform, long continued, and undisputed administrative con- 
struction is not usually disturbed unless for very compelling reasons, and 
unless the construction is found by the court to be entirely unwarranted 
by law and outside of the scope of the statute under which the administra- 
tive body is acting." See Chapter 28, Federal Administrative Law by Von 
Baur. See also Chapter 16 of Hart's Introduction to Administrative Law, 
the chapter being entitled, "Conclusiveness of Administrative Determina- 
tions." 

In the case of United States v. Philhrick, 120 U. S. 52, 59, the Court said: 

"A contemporaneous construction by the officers upon whom was 
;mpo.=ed the duties of executing these statutes is entitled to great 
.veight; and since it is not clear that the construction was erroneous, 
t ought not now to be overturned." See also United States v. Hill, 120 
U. S. 169. 

The doctrine of stare decisis is also beginning to be applied to the de- 
1 i>ions of administrative tribunals, especially where these administrative 
tiibunals are performing quasi judicial functions. We should not lose 
sight of the fact that in the performance of its quasi judicial duties, the 
Unemployment Compensation Commi.ssion of North Carolina is a judicial 
tiibunal. In the case of the Prudential Insurance Company of America v. 
ruemploymevt Compensation Commissiov, 217 N. C. 495, 501, Mr. Justice 
Barnhill in his opinion said: 

"The legislature has conferred upon the Unemployment Compensa- 
tion Commission the right and power to determine the rights, status 
and liabilities of an employer under the terms of the Act. * * '* It 
v/ould seem, therefore, that by express legislative mandate, the Un- 
employment Compensation Commission is the proper forum for deter- 
mining the very question the plaintiff here seeks to present, hi certain 
respects the Unemployment Compensation Commission is a judicial 
tribunal   and   the   declaratory   judgment   act   expressly   provides   that 
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rights, status, ayid other legal relations may he determived by the courts 
within their res'pective jurisdictions."   (Italics ours). 

In the case of National Labor Relations Board v. Mall Tool Company, 119 
F. (2d) 700, 702, in speaking of the duty of administrative bodies to follow 
former precedents, the Court said: 

"Consistency  in   administrative   rulings   is   essential,   for  to   adopt 
different standards for similar situations is to act arbitrarily." 

While it is true under the so-called (A) (B) (C) statute of the Unem- 
ployment Compensation Law, the Commission has a certain discretion as 
to whether certain types of services fall within or without the statutory 
standards, nevertheless, it has been held in many cases that this discretion 
must be exercised in a reasonable manner and must not be arbitrated. We 
are of the opinion, therefore, that the Commission in this case should follow 
the precedents or rulings heretofore established, and for the Commission 
to now hold that such cemetery lots salesmen are engaged in covered ser- 
vices would result in a ruling inconsistent with its former rulings, con- 
trary to its former precedents, and might lead to the position of lack of 
uniformity in taxation or discrimination in taxation, since former employ- 
ing units have been held to be free of taxation under like circumstances. It 
would also, in our opinion, place the Commission in a position where it 
might be charged that it was acting in an arbitrary manner and had 
abused its discretion since it has applied the rule of exclusion to three 
employing units in former cases which resulted in these units not being 
taxed, whereas, now it purposes to tax an employing unit on practically a 
similar situation. 

We think in this case that the Commission should follow the principle of 
administrative consistency, and that this should be done because the Com- 
mission has established the rule of exclusion which has existed over a period 
of nine years, and that this principle should be followed unless the courts 
reverse the Commission. It is true that Supreme Courts, including the 
Supreme Court of the United States, overrule decisions, but a decision 
overruling former decisions is never applied retroactively, and is never 
applied so as to result in discrimination or so as to establish a lack of uni- 
formity. 

Irrespective of what we have said about long settled practice in ad- 
ministrative construction, and in fact, irrespective of anything we have 
said above, we are of the opinion that under the facts shown in the record 
of J. U. Shoff Sales Company, the rules of exclusion have been met and 
that these cemetery lots salesmen are not engaged in services covered under 
the Unemployment Compensation Law, The employing unit does not main- 
tain the administrative supervision, the suggestive sales literature, nor 
does it have the cohesive machinery of a reg-ular or typical sales organiza- 
tion which results in control or which indirectly indicates that some sove- 
reign or dictatorial power is lurking in the background. 

In our opinion, the test as to the service being outside of the places of 
business of the employing unit has been fully met and that the salesmen 
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concerned, or at least a sufficient number, are engaged in independently 
■stablished trade, occupations, professions, or businesses. 

It is for the members of the Commission to be satisfied that the rules 
of exclusion as to this type of service apply or do not apply. We cannot 
substitute ourselves for the Commission in the exercise of this discretion, 
but we do say that in our opinion, that if we were serving as Commissioners, 
we would be satisfied that the rules of exclusion do apply, and that the 
cemetery lots salesmen in this case are not engaged in employment and 
are not performing services covered under the Act. 

We now consider the case of the salesmen of the Baltimore Salesbook 
Company designated as your employer number 51-60-154. To our mind, the 
record does not disclose any liability whatsoever on the part of Arthur 
Reid, the state agent of the company, and we will, therefore, not discuss any 
liability with respect to this individual. 

It appears that Arthur Reid in the year of 1921 or 1922 became the first 
representative of the Baltimore Salesbook Company in North Carolina. He 
subsequently took up other lines of business in sales work, but appointed 
certain jobbers around over the State of North Carolina to whom the Bal- 
timore Salesbook Company shipped direct and billed the jobber direct, or 
made drop shipment to the jobber's customers under his name and billed 
the jobber. A list of these jobbers appears on page fourteen of the record 
and it is quite apparent that they are all engaged in businesses of their 
own, no doubt long established, some of them being corporations; and it 
seems to us that the jobbers mentioned in the record do not enter into the 
determination to be made in this case. They buy goods outright and sell 
outright. There are, however, certain commission salesmen who do enter 
into the determination of this case, and if these commission salesmen are 
engaged in covered services under the law, then the Baltimore Salesbook 
Company would be an employer as defined under the Unemployment Com- 
pensation Law. There is a possibility that this employing unit is an employ- 
er under the law for it appears in the record that it has paid contributions 
on one full time employee located at Charlotte. Irrespective of this question, 
the Commission does have before it the question of whether it will assess 
contributions or payroll taxes on the commissions paid the salesmen of 
the Baltimore Salesbook Company, and it is to this question that we address 
<'Ur attention since the fact that it may be an employer, either by election 
nr by other means of establishing such a status, can be readily determined 
as a matter of record by the Commission. It appears that an agent of the 
Commission or field representative made an examination sometime prior 
to the hearing and thought that the salesmen met the rules of exclusion. It 
appears that the employing unit in question does not give any instructions 
as to how the salesmen should carry on their duties, has no field managers 
or supervisors, and are selected by the employing unit principally upon the 
basis of honesty and good character. The state agent has never terminated 
the relationship with any of these salesmen. There is no written contract; 
there is no course of training; the salesmen are not required to work any 
regular number of hours; there are no advancements, drawing accounts, or 
payments of expenses; the salesmen do not have the right to collect money 
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from customers. A list of the salesmen is found on page fifteen of the rec- 
ord. The salesmen are paid by a monthly commission check sent to them by 
the Baltimore Salesbook Company. No manuals are distributed and the 
salesmen have no right to extend credit. No attempt is made to see whether 
the salesman is working or not, or where he may be in the state; the sales- 
men do not occupy any of the office space or any building space furnished by 
the Baltimore Salesbook Company; no courses of instruction are given to 
the salesmen, but inquiries are ansv/ered as to proper prices. The record 
contains a series of affidavits showing that these salesmen are engaged in 
handling other lines, engaged in other work, and occupations, and those 
men engaged exclusively in sales work carry many other items with other 
com'^anies, and also carry the lines of Baltimore Salesbook Company as a 
non-competing line. 

The definition of employment in the Unemployment Compensation Law 
is found in Section 96-E (g)  (1), and is as follows: 

" 'Employment' means service, * * * performed for remuneration or 
under any contract of hire, written or oral, express or implied." 

The rules for determining the inclusion or exclusion of services under the 
Unemployment Compensation Law are as follows: 

"Services performed by an individual for remuneration shall be 
deemed to be employment subject to this chapter unless and until it 
is shown to the satisfaction of the commission that: 

"(A) Such individual has been and will continue to be free from 
control or direction over the performance of such services, 
both under his contract of service and in fact; and 

"(B) Such service is either outside the usual course of the business 
for which such service is performed, or that such service is 
performed outside of all the places of business of the enter- 
prise for which such service is performed; and 

"(C) Such individual is customarily engaged in an independently 
established trade, occupation, profession, or business." 

Much could be said as to whether the services performed by these salesmen 
is actual employment under the first above quoted section of the Act; that 
is, whether or not these salesmen are performing service under a contract 
of hire, whether the same be a v^ritten or oral contract, or an express or 
implied contract. In passing upon the question as to whether services are 
covered under the Unemployment Compensation Law, it is the duty of the 
Commission to first ascertain if the person involved is performing services 
under a contract of hire since a contract of hire has a definite technical 
meaning. Persons must first be found to be engaged in employment under 
a contract of hire before the Commission then proceeds to apply the so-called 
(A) (B) (C) clause and then determine if the type of service should be 
included or excluded even though it is performed under a contract of hire. 
Perhaps not much attention has been paid to this method of determination, 
but that this is the correct procedure to follow is pointed out in the case of 
Broderick, Inc. v. Riley, 157 Pac. (2d) 954, 958 (Wash.). See also the case 
of Singer Sewing Machine Company v. Industrial Commission, 134 Pac. 
(2d) 179, and the case of Singer Sewing Machine Company v. Industrial 
Commission, 151 Pac. (2d) 694, 
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Irrespective of whether these salesmen are engaged in a contract of hire, 
ire are of the opinion that as disclosed by the evidence in this record, the 

salesmen in question satisfy the exclusion requirements contained in the 
.j-called (A) (B) (C) clause, and are not engaged in service covered under 
the Act. What we have said above in regard to the cemetery lots salesmen 
applies with equal force to this situation. We are aware of the fact that 
there are many cases decided by many Supreme Courts holding that com- 
mission salesmen are engaged in services subject to the various unemploy- 
ment compensation laws. Many of these laws contain similar provisions to 
the Unemployment Compensation Law of this state. See: 

Electrolux Corporation v. Board of Review, 28 Atl. (2d) 207 (N. J.) 
Schomp, et al. v. The Fuller Brush Company, 19 Atl. (2d) 780 
Globe Grain and Milling Company v. Industrial Commission, et al, 97 

Pac.  (2d)  582. 
Mulhausen v. Bates, 114 Pac. (2d) 995. 

On the other hand, under other circumstances, commission salesmen 
have been held to be not covered under these same unemployment com- 
pensation acts. See: 

Fuller Brush  Company v.  Industrial Commission, et al.,  104  Pac. 
(2d)  201. 

Coppedage v. Riley, 157 Pac.  (2d)  979. 

The cases of Unemployment Compensation Commission v. Jefferson Stan- 
dard Life Insurance Company, 215 N. C. 479, and Unemployment Compen- 
sation Commission v. National Life Insurance Company, 219 N. C. 576, 
hold that life insurance agents under the circumstances outlined in those 
cases were engaged in services subject to the Act. It is pointed out in these 
cases that the test of coverage is not the master and servant relationship, and 
that the statute contains its own definition and its own standards of cover- 
age which are very broad and conclusive. It is pointed out on page 485 of 
the opinion in the Jefferson Standard case that the soliciting agents were 
subject to a high degree of control by reason of their written contracts; 
that some of their services were performed in the office of the company, 
and that the company maintained an integrated, cohesive, sales administra- 
tive organization. In fact, we think it can be generally said in all cases 
where commission salesmen have been held to be covered by the Act, the 
organization of procedure, sales meetings, suggestions, manuals, and other 
sales procedures which are prevalent in our modern type of business, were 
so applied and used that the commissions and courts in passing upon the 
relationship could not get away from the position that the employing unit 
or employer actually controlled the salesmen with the same force and to 
the same extent as if the salesmen were working directly under some 
agent of the company in an office or building of the company. We do not 
mean to say that there are not many cases in which commission salesmen 
should not be covered under the Unemployment Compensation Law of this 
state, for no doubt there are many cases where they should be covered and 
rightly so. We are of the opinion, however, that under the facts and cir- 
cumstances disclosed by the record in this case, there is no integrated or- 
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ganization or salesmanship plan, supervision, or suggestion that brings this 
case within the scope and coverage of the statute. It is for the Commission 
to decide in its discretion and judgment whether or not the conditions im- 
posed by the (A) (B) (C) clause have been met and whether or not the 
employing unit has sustained the burden of meeting these conditions. The 
Commission may decide that these salesmen are covered, but if we were 
sitting as Commissioners, we would be of the opinion that this record does 
not present the clear-cut case which demands the coverage of these sales- 
men under the Act, and that in our opinion payroll taxes or contributions 
should not be assessed from the commissions paid the salesmen in this case. 

UNEMPLOYMENT COMPENSATION LAW; EMPLOYER; SEPARATE EETABLISH- 

MENTs; SCOPE OF COVERAGE 

16 April 1946 

In your letter of April 11, 1946, you call our attention to Section 96- 
8(f) (8) of the General Statutes of North Carolina pertaining to contrac- 
tors and sub-contractors; and you submit to us a state of facts as follows: 

"Employing unit A has only three persons in its employ. Employ- 
ing unit A is a bulk station operator of oil company B. Prior to the 
passage of Section 96-8(f) (8) as of March 13, 1945, oil company B 
was responsible for the contributions on the wages paid by employing 
unit A to its employees. Since the passage of such amendment above- 
referred to, employing unit A becomes a liable employer even though 
it does not have but three persons in its employ and becomes liable by 
reason of its contractual relationship with oil company B. Employing 
unit A, who has now become an employer, also owns a grocery store 
in which three persons are employed. Employing unit A, therefore, in 
both the bulk station and the grocery store, only employs six persons; 
is employing Unit A, who has now become an employer, liable for con- 
tributions on the wages paid to the persons in its employ in the grocery 
store?" 

The section above referred to pertains to contractors and sub-con- 
tractors and was passed at the 1945 Session of the General Assembly. Prior 
to that time, the so-called sub-contractors' clause existed in another form in 
our Unemployment Compensation Law; but for our purposes, it is un- 
necessary to discuss the statutory history of this provision. 

First of all, I call your attention to the fact that the present provision is 
incorporated in the definition section of the Unemployment Compensation 
Law; and as now written, this provision is set forth in its terms as one 
of the sections defining an "employer." If any person, firm or corporation, 
coming within the definition of an employing unit, becomes an employer 
under the Unemployment Compensation Law, such employer is required 
by the act to report and pay contributions upon all of the wages paid to his 
employees for the performance of services. Because an employer has 
separate establishments or separate branches engaged in different kinds of 
work or activity is no reason why any particular branch is exempt from 
coverage under the Law. You will note that a portion of Section 96-8 and 
particularly a portion of Subsection (e) of such section is as follows: 
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"All individuals performing services w^ithin this State for any em- 
ploying unit which maintains tM^o or more separate establishments 
within this State shall be deemed to be employed by a single em- 
ploying unit for all the purposes of this chapter." 

It is further noted that under the pi-ovisions of 96-9 of the General 
Statutes, contributions are based upon and paid "with respect to wages for 
employment." 

There is no exemption in the statute or in the Unemployment Compen- 
sation Law because an employer has separate establishments or because 
the employees of a certain establishment are engaged in work different 
from the employees in another establishment belonging to the same em- 
ployer. The only exception to this statement are those services contained 
in the exemption clauses of the act which are found in Section 96-8 (g) 
(8). Of course, if one of the separate branches of an employee's activities 
fell within these exemptive clauses, then that branch would not be covered 
because of their type of service or employment. 

In the case put by you, however, the employer becomes an employer under 
the sub-contractors clause. He has three employees in his bulk station con- 
nected with his oil company. He also has a grocery store in which he has 
three employees. I assume for purposes of this question that this employer 
has two separate branches, that is three employees for the oil business and 
three employees for the grocery store. The answer to your question, there- 
fore, is that this man being an employer, all of his employees are covered 
under the Unemployment Compensation Law of this State. The fact that 
he is an employer brings under coverage the three employees in the gro- 
cery store just the same as the three employees in the bulk oil station. The 
status of employer once having been fixed, covers all employees in all 
branches and types of service or industry operated by that employer. The 
employees in the grocery store are not engaged in employment or in per- 
forming services falling within the exemptive clauses heretofore mention- 
ed. 

In this respect, the Unemployment Compensation Law differs from our 
Workmen's Compensation Act. You will note under Section 97-2 (a) of the 
Workmen's Compensation Act that coverage is based upon five or more 
employees "regularly employed in the same business or establishment." You 
will thus see that coverage there is based upon the number of employees in 
each establishment of an employer; and it is specifically so stated in the 
statute. It seems to me that this situation which is perhaps valid in Un- 
employment Compensation laws because different businesses have different 
accident risks, has been studiously avoided in our Unemployment Compen- 
sation Law for the reason that unemployment in one branch of an em- 
ployer's business is just as bad and just as serious as unemployment in 
another branch of an employer's business. 

From what we have said above, employer A shoull report and pay con- 
tributions on all of his employees in all of his establishments; and this 
necessarily includes the employees in the bulk station and in the grocery 



OPINIONS TO STATE PROBATION COMMISSION 

CRIMINAL LAW; CRIMINAL PROCEDURE; SUSPENSION OF SENTENCE AND 

PROBATION; VALIDITY OF JUDGMENT 

6 June 1946 

You enclosed with your letter a copy of a judgment entered by Juclge 
Lacy S. Collier of the Recorder's Court of Cumberland County, Fayetteville, 
North Carolina. From this transcript of judgment it appears that the de- 
fendant, M. P. Suttle, was either convicted or plead guilty, to a charge of 
failing to send his children to school. He was sentenced to work under the 
supervision of the State Highway and Public Works Commission for a 
period of one month. The sentence was suspended and the defendant, under 
the terms of the suspension, was placed on probation for a period of two 
years under the supervision of the North Carolina Probation Commission. 
The defendant was required to perform the usual conditions of probation 
which are set forth on the judgment and numbered (a) through (j) and 
in addition thereto he was required to perform as a special condition of 
probation an order requiring him to keep his minor children in school. 

You further state that you have no information as to whether or not the 
defendant had been fined $25.00 for this offense and failed to pay the fine 
before being given the thirty days suspended sentence and being placed on 
probation. You inquire of this office, whether in our opinion, this judgment 
is valid. Apparently, the defendant did not appeal from this judgment, and 
as you know, he is presumed to have accepted the terms of the suspension 
and probation. In State v. Miller, 225 N. C, 213, 215, the court said: 

"But the order suspending the imposition or execution of sentence 
on condition is favorable to the defendant in that it postpones punish- 
ment and give him an opportunity to escape it altogether. When he 
sits by as the order is entered and does not then appeal, he impliedly 
consents and thereby waives or abandons his right to appeal on the 
principal issue of his guilt or innocence and commits himself to abide by 
the stipulated conditions. He may not be heard thereafter to complain 
that his conviction xvas not in accord ivith due process of laiv." (Empha- 
sis supplied.) 

I think that this question must pertain to the compulsory school law and 
especially to the penalty statute as set forth in Section 115-305 of the Gen- 
eral Statutes. This particular section is as follows: 

"Any parent, guardian, or other person violating the provisions of 
this article shall be guilty of a misdemeanor, and upon conviction shall 
be liable to a fine not less than five dollars nor more than twenty-five 
dollars, and upon failure or refusal to pay such fine, the said parent, 
guardian or other person shall be imprisoned not exceeding thirty days 
in the county jail." 

You no doubt have a question in your mind as to the validity of this 
judgment because the transcript or copy does not show that the fine was 
imposed and that the defendant failed or refused to pay the fine. Since the 
defendant has not raised any question about the legality of the judgment, 
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and as he is the party pi'ovided by law with the right of appeal, and he has 
not seen fit to exercise this right, it does not seem to me that the Probation 
Commission should question the judgment which appears to be regular 
upon its face. It is true that the judgment does not recite that the fine was 
imposed and that the defendant refused or failed to pay it, and I don't think 
that we have a right to assume that the Judge of the Recorder's Court acted 
without regard to the statute and in an illegal manner. In fact, the con- 
trary is true as a strong presumption of law; it seems to me that the true 
law is that it is presumed that all necessary proceedings were taken in the 
court to support the validity of the judgment. 

As I understand the law the Supreme Court itself does not presume in- 
validity or illegality of the proceedings in the court below unless the same 
appears on the record. In fact the contrary is true as a condition necessary 
to the validity of an order or judgment, or if sufficient evidence is necessary 
to support a finding and these things do not appear of record, the presump- 
tion is that such condition was complied with, or that the court had sufficient 
evidence before it upon which to base its findings. 

I am of the opinion, therefore, that the Probation Commission should not 
place itself in the position of a party to a criminal proceeding and seek to 
attack a judgment of court or refuse to carry out the order of probation 
on such a judgment as the enclosed judgment. It may be that cases might 
arise in the future in which the judgment would be completely void on its 
very face, and that such a question should be raised, but I don't see that type 
of judgment in the matter now under consideration. 



OPINIONS TO BOARD OF EXAMINERS OF PLUMBING 
AND HEATING CONTRACTORS 

STATE BOARD OF EXAMINERS OF PLUMBING & HEATING CONTRACTORS; IS- 

SUANCE OF LICENSE; NOT REQUIRED UNDER FACTS 

IN LETTER AUGUST 4, 1944 

12 August 1944 

I acknowledge receipt of your letter of August 4 in which you state cer 
tain facts relating to the application of Mr. M. R. Buchanan of High Point 
North Carolina, for license to engage in both the professions of plumbing 
and heating contracting. I understand that your Board was founded ir 
June 1931 and at that time Mr. Buchanan did not hold a license from th( 
Revenue Department and was required by your Board to make applicatioi 
and pass the required examination of the Board for license as a plumb 
ing contractor; that he successfully passed the examination as a plumbing 
contractor but did not take the examination and was not licensed as a heat 
ing contractor; that during the intervening years he has practiced the pro 
fession of plumbing contracting but has not engaged in the profession oi 
heating contracting. 

I further understand that Mr. Buchanan now makes application to youi 
Board to be licensed as a heating contractor, claiming that he should nol 
be required to take the examination but should be given a license under th( 
provisions of Section 12 of your regulatory Act, stating that while he di( 
not hold a license from the State Department of Revenue prior to th( 
formation of your Board, he did hold a license from the City of High Poini 
as both a plumbing and heating contractor. 

You inquire as to whether or not Mr. Buchanan is now entitled to b( 
licensed to engage in the profession of heating contracting in addition t< 
plumbing contracting. 

Section 12 of Chapter 52, Public Laws of 1931, creating the State Boar( 
of Examiners of Plumbing and Heating Contractors, provides, in part 
"All persons now engaged in the plumbing or heating business and holding 
a State license shall receive his or their license or renewal thereof to en 
gage in said business without examination, upon payment of an annua 
license fee of $50.00." I am of the opinion that the license referred to ii 
said section is the license required by the State Department of Revenue. 

This section was repealed by Section 8 of Chapter 224 of the Public Laws 
of 1939, so that it appears that there is no provision in the law now foi 
a person to be given a license by your Board unless and until the appli 
cant has taken the necessary qualifying examination. However, even if H 
could be argued that Mr. Buchanan held a license from the City of Higl 
Point as a heating contractor prior to the formation of your Board an< 
therefore could have qualified under the provisions of the original Sectior 
12 of the 1931 Act, I do not think that he comes within the requirement oi 
said Section 12 as it requires an applicant to not only be engaged in th( 
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profession but to hold a State license. Under the facts set out in your letter 
Mr. Buchanan did not hold a State license but a license issued by the City 
of Hiffh Point. 

Under the facts and circumstances set out in your letter, I do not think 
that your Board is required to license Mr. Buchanan to engage in the pro- 
fession of heating contracting until he has successfully passed the qualify- 
ing examination. 



OPINIONS TO LIBRARY COMMISSION 

LIBRARIES; SPECIAL ELECTIONS; PETITIONS; TIME 

OF HOLDING ELECTION 

6 February 1946 

You have referred to this office a letter from Miss Edith M. Clark of 
Salisbury, in which she submits for approval the following petition for 
a special election for libraries: 

"We the undersigned registered voters of Rowan County who voted 
in the last election for Governor, respectfully petition the Board of 
County Commissioners of Rowan County to submit the question of the 
establishment and support of a free public library to the voters at a 
special election for that purpose; that a special tax be levied of not 
more than five cents (5c) nor less than three cents (3c) on the one 
hundred dollars ($100.00) of the assessed value of the taxable property 
of Rowan County; and that said election be held as soon as possible." 

In connection with this petition three questions arise. These questions are: 
1. Is the petition in proper form? 
2. Is the statement in the petition as to the amount of tax to be levied 

sufficiently definite or should a cei'tain rate be named? 
3. May this question be submitted to the voters of Rowan County as 

a part of a special election to be held in Rowan County to determine 
whether bonds for another and separate project shall be issued? 

There is no statutory form which must be followed in draftmg a petition 
to be presented to the Board of Commissioners of a county requesting said 
Board to call a special election. The above quoted petition is, in my opinion, 
sufficient and would in all respects be proper. The petition states that it is 
directed to the Board of Commissioners of Rowan County; that it is to be 
presented to said Board for the purpose of requesting that a special election 
be held to determine whether public libraries shall be established and sup- 
ported and that the question of whether a tax shall be levied shall be de- 
termined at the election. This I believe is all that the law requires. 

G. S. 160-65, as rewritten by Chapter 1005 of the Session Laws of 1945, 
reads in part as follows: 

"If a majority of the qualified voters at said special election vote in 
the affirmative, the governing body of the voting unit shall establish 
the library and may levy, and cause to be collected as other general 
taxes are collected, a special tax in the amount requested by the peti- 
tion, which shall not be more than five cents (5c) nor less than three 
cents (3c) on the one hundred dollars ($100.00) of the assessed value 
of the taxable property of such unit." 

This sentence provides for the collection of a special tax in the amount 
requested by the petition which shall not be more than five cents nor less 
than three cents on the one hundred dollars of the assessed value of the 
taxable property of the unit in which the election is held. While it would 
probably be better to name a specific amount in the petition, I am of the 
opinion that the naming of a maximum and a minimum amount of taxes 
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to be collected (the amounts stated in the statute) is a sufficient compliance 
with the statute. The petitioners, by using a maximum and a minimum, 
have expressed a willingness to vest in the governing board the discretion 
to determine just what rate of tax shall be levied so long as the maximum 
and minimum are observed. I am of the opinion, therefore, that the petition 
is not objectionable on this point. 

G. S. 160-65, as rewritten, provides that the governing board of the unit 
in which the election is held "may submit the question of the establishment 
and support of a free public library to the voters at a special election for 
that purpose." This section also provides that there shall be a new regis- 
tration of the qualified voters before the special election is held. In my 
opinion the statute contemplates a special election called for the purpose 
of voting on the question of establishing free public libraries. I do not be- 
lieve, therefore, that this question should be submitted to the voters at a 
special election called for the purpose of determining some other issue. 
Of course, the special election called for determining whether free public 
libraries should be established and supported may be called on the same 
day that some other special election is being called. If so, it is my opinion 
that the same election officials may conduct the election. However, there 
should be a new registration of the qualified voters for the election on the 
question of establishing and maintaining free public libraries. 

In other words, two special elections may be held on the same day and 
under the control of the same election officials but the question of establish- 
ing free public libraries should not be voted on at a special election called 
for some other purpose. 

I have discussed this matter with Honorable Kerr Craige Ramsey, County 
Attorney for Rowan County, and he assures me that he is in complete 
accord with the opinions herein expressed. 



OPINIONS TO COMMISSIONER OF PAROLES 

CRIMINAL LAW; PENALTY FOR OPERATING MOTOR VEHICLE DURING 
PERIOD OF REVOCATION OF LICENSE 

30 August 1944 

I acknowledge receipt of your letter in which you state that on October 
28, 1943, a defendant was convicted of transporting liquor and sentenced 
to twelve months on the roads, suspended on payment of a fine of $500.00 
and cost and refrain from the operation of a motor vehicle for twelve 
months. That pursuant to this judgment the Department of Motor Vehicles 
suspended the driver's license for a period of one year from the date of 
conviction. 

You further state that at the March Term, 1944, of the Superior Court 
the defendant tendered a plea of guilty of driving an automobile during 
the period of the suspension of his license and was sentenced to twelve 
months on the road. 

You inquire as to whether or not the Commissioner of Paroles may re- 
lease from prison the defendant upon his contention that the sentence is an 
illegal sentence in that the maximum prison sentence authorized by law for 
the offense of which he was convicted is six months. 

I assume that the defendant was not committed to the roads for viola- 
tion of the conditions of the suspended sentence entered in the first case, 
but that he was committed for punishment growing out of the second case. 

Section 20-28 of the North Carolina General Statutes provides: 

"Any person whose operator's or chauffeur's license has been sus- 
pended or revoked, as provided in this article, and who shall drive any 
motor vehicle upon the highways of this State while such license is sus- 
pended or revoked, may be guilty of a misdemeanor and upon conviction 
shall be punished by imprisonment for not more than six months, and 
there may be imposed in addition thereto a fine of not more than five 
hundred dollars  ($500.00)." 

It, therefore, appears that the maximum sentence which may be imposed 
under the pertinent section is six months in prison in addition to a fine. 

Of course, your Department has authority to commute the sentence of 
a prisoner, irrespective of whether the sentence is a valid one or not, and 
therefore, has authority to commute the sentence in this case, in which the 
prisoner has been sentenced for a longer period of time than the statute 
provides. 

Of course, if the defendant was committed for violation of one of the 
conditions imposed in the original judgment, the court has ample authority 
to impose the twelve months' sentence provided for in the judgment. And 
in the present case, even if your Department commuted his sentence to 
six months, there is no reason why the defendant could not be brought into 
court for violation of the condition of the judgment in the first case and 
sentenced to an additional twelve months. 
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CRIMINAL LAW; TERMS OF SENTENCE; CONCURRENT SENTENCES 

AND CUMULATIVE SENTENCES 

10 April 1945 

In your letter you state that at the August Term, 1943, of Aurora Re- 
corder's Court three sentences were imposed against the defendant, Ray- 
mond Bettard. You enclose a copy of the commitment in each case, and 
inquire of this office as to whether or not these sentences run concurrently 
or consecutively. 

An examination of the certified copies of the commitments shows that 
in each case the sentence imposed was twenty-four months, and in each 
case the sentence was ordered to commence on August 3, 1943. Each com- 
mitment is dated the 3rd day of August, 1943. 

In the case of STATE V. DUNCAN, 208 N. C. 316, 317, the defendant 
was convicted of two counts in a consolidated indictment, one count being 
murder in the second degree and the second count being manslaughter. He 
was sentenced by the court to imprisonment in the State's Prison on each 
verdict for a term of not less than fifteen nor more than twenty years. In 
consti-uing this sentence the Court said: 

"It is not ordered in the judgment that one term shall commence at 
the expiration of the other. The terms of the sentences on both con- 
victions are concurrent. In re: Black, 162 N. C, 467, 78 S. E., 273, it is 

said: *It seems to be well settled by many decisions and with entire 
uniformity that where a defendant is sentenced to imprisonment on 
two or more indictments on which he has been found guilty, sentence 
may be given against him on each successive conviction; in the case of 
the sentence of imprisonment, each successive term to commence at the 
expiration of the term next preceding. It cannot be urged against a 
sentence of this kind that it is void for uncertainty; it is as certain as 
the nature of the matter will admit. Bat the sentence must state that 
the latter term is to begin at the expiration of the former; otherwise, it 
will run concurrently with it-'" (Italics ours). 

There is nothing in the commitments before me to indicate that the court 
ordered any one of these sentences to commence at the expiration of any of 
the other sentences and I am, therefore, of the opinion that the three sen- 
tences run concurrently, and when the defendant or prisoner has served one 
sentence, he has, therefore, served them all. 



OPINIONS TO BOARD OF COSMETIC ART 

BOARD OF COSMETIC ART; RESTORATION OF CERTIFICATE 

19 May 1945 

You inquire whether or not a registered cosmetologist who becomes en- 
gaged in another line of work may renew his or her certificate or regis- 
tration upon payment of the required registration fee at the end of three 
years and not furnish the renewal certificate as to physical fitness, and 
continue in such other work for three years, pay the $5.00 fee, furnish the 
physical certificate, and have his or her certificate renewed. 

The pertinent part of Section 82-25 G. S., reads, "Any registered cos- 
metologist who retires from the practice of cosmetic art for not more than 
three years may renew his or her certificate upon payment of the required 
registration fee and by furnishing to the secretary of the board certificate of 
physical fitness." 

I construe this to mean that at the end of the first three years the regis- 
tered cosmetologist may have his or her certificate of registration renewed 
upon the payment of the registration fee and by furnishing to the secre- 
tary of the board a renewal certificate of physical fitness. If such person 
merely pays the fee at the end of the three years and does not furnish the 
certificate as to physical fitness, he or she may not require the board to 
renew his or her registration certificate upon the payment of the regis- 
tration fee and furnishing of the certificate of physical fitness. Such per- 
son can only obtain a renewel of his or her certificate by meeting the re- 
quirements of the examining board through a new examination. 

SALARIES OF MEMBER OF STATE BOARD BARBER EXAMINERS 

AND EXECUTIVE SECRETARY; EMERGENCY SALARY 

23 July 1945 

I have your letter of July 21, in which you request an opinion as to 
whether or not the members of the State Board of Barber Examiners and 
its Executive Secretary are entitled to the $10.00 emergency salary. 

The General Assembly of 1945 enacted House Bill No. 267, which was 
ratified on March 19, 1945, which amended G. S. 86-7 fixing the salary of 
the Secretary of the State Board of Barber Examiners at $3,600.00 a year, 
and amended G. S. 86-8 which fixed the salary of each member of the Board 
of Barber Examiners at $3,600.00 a year. This is the regular salary fixed 
by law for the Executive Secretary and members of the Board now in effect. 

The General Assembly enacted the emergency salary law found in Chap- 
ter 279 of the Session Laws of 1945. Section 23% provides "an emergency 
salary not in excess of $10.00 per month to all full time public school 
teachers and employees and all other State employees." This section recites 
the conditions under which the emergency salaries are to be paid and how 
the amount of it is to be determined. It provides that this emergency salary 
shall not be paid to employees of any special operating fund if the revenues 
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of the general fund are insufficient to provide the emergency salary for 
public school teachers and employees and other general fund employees. 

It further provides that the Director of the Budget is authorized and 
empowered to allocate out of the agriculture fund, the highway fund and 
ether special operating funds employing personnel, amounts sufficient to 
pay the emergency salary as provided in this section. 

In my opinion, this Act contemplates that the emergency salary shall be 
paid to all State employees whose salaries do not exceed $3,600.00 per 
year, whether or not the salaries paid are fixed by statute or fixed by other 
means provided under the law as to salaries of State employees. This being 
an emergency salary, it is to be considered in addition to any regular sal- 
ary, however fixed, whether by statute or other means. Such being the case, 
I am of the opinion that the members of the Board of Barber Examiners 
and its Executive Secretary are entitled to the emergency salary to the 
same extent as other State employees. 



OPINIONS TO INDUSTRIAL COMMISSION 

WORKMEN'S COMPENSATION ACT; STATE'S LIABILITY FOR COMPENSATION 

VOCATIONAL AGRICULTURE; HOME ECONOMICS; TRADES AND 

INDUSTRIAL EMPLOYEES OF SCHOOLS 

9  November 1945 

I have your letter of November 8, in which you call my attention to the 
provision found in G. S. 115-370 of the State School Law as follows: 

"and such local units shall likewise be liable for workmen's com- 
pensation of school employees employed in connection with teaching vo- 
cational agriculture, home economics, trades and industrial vocational 
subjects, supported in part by State and Federal funds, which liability 
shall cover the entire period of service of such employees." 

And you also call my attention to the fact that the General Assembly 
of 1945 enacted H. B. 557, Section 11, effective on and after ratification, 
which provides as follows: 

"The State shall also be liable for workmen's compensation for all 
school employees employed in connection with the teaching of vocational 
agriculture, home economics, trade and industries, and other vocational 
subjects supported in part by State and Federal funds, which liability 
shall cover the entire period of service of such employees." 

You state that the original words as set forth in the first quoted para- 
graph were not specifically repealed, but the bill did have a repealing 
clause, and that the Industrial Commission desires to be advised whether 
•or not the 1945 Act repeals the quoted provision appearing in the law 
prior to that time. 

It is my opinion that the 1945 provision above quoted repealed the prior 
provision above quoted, as the two are entirely inconsistent, and the 1945 
Act repealed all laws and parts of laws in conflict therewith, so that there 
is both an implied and a specific repeal of the provision theretofore exist- 
ing as to this subject. 



OPINIONS TO STATE HOSPITALS AND INSTITUTIONS 

REFORMATORIES;  STONEWALL JACKSON;  COMMITMENT OF 

OFFENDERS; AGE LIMIT 

28 September 1944 

You state in your letter of September 27 that a Taylor boy was up in 
juvenile court in Winston Salem in July and that at the time he lacked 
two or three days of reaching his sixteenth birthday. It further appears 
that he was committed to your institution at the time but that about the 
time he was ready to be brought to your institution an appeal was taken 
to the superior court and that the matter will not be heard in the superior 
court until the October Term. You desire to know whether, in my opinion, 
this boy should be received by your institution if the judgment of the juve- 
nile court is affirmed in the superior court. 

Under the provisions of the statutes creating and governing the procedure 
in juvenile courts, the juvenile court was authorized at the time the court 
first acquired jurisdiction of the Taylor boy to commit him to your institu- 
tion. G. S. 110-40 provides that an appeal may be taken from any judgment 
or order of the juvenile court to the superior court having jurisdiction in 
the county by the parent or, in case there be no parent, by the guardian 
or next friend of any child whose case has been heard by the juvenile 
court. The section further provides that the appeal shall be taken in the 
manner provided for appeals to the superior court and that written notice 
of such appeal shall be filed in the juvenile court within five days after the 
issuance of the judgment or order of the court. Except for the appeal to 
the superior court the Taylor boy would have already been in your in- 
stitution and the question of his age would not have arisen. 

G. S. 134-10 authorizes judges of the superior courts, recorders, or other 
presiding officers of the city or criminal courts of the State to sentence to 
your institution all persons under the age of 16 years convicted in any 
court of this State of any violation of the criminal laws. The jurisdiction 
of the juvenile court is not ousted or denied by reason of the fact that the 
defendant reaches the age of 16 after the institution of the proceeding in 
the juvenile court. STATE v. COBLE, 181 N. C. 554. 

On appeal from the juvenile court to the superior court it seems that 
the judgment of the juvenile court is reviewed by the judge of the superior 
court. STATE v. BURNETT, 179 N. C. 735. 

In the case of IN RE HAMILTON, 182 N. C. 44, 47, the court, citing the 
case of STATE v. BURNETT, held that the supervision and oversight of 
the superior courts should be exercised in an orderly way by appeal from 
the juvenile court where such is provided by statute and otherwise by ap- 
propriate writ where no appeal is available. 

If, in the case of the Taylor boy, the judge of the superior court, upon 
reviewing the proceedings in the juvenile court, should affirm the order 
of the judgment of the juvenile court committing the boy to your institu- 
tion, it is my opinion that you should receive him in spite of the fact that 
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he may have reached the age of 16 years during the pendency of his appeal. 
I might add that it is my view that when a commitment is presented to you, 
issued hy a proper court, it is your duty to accept the person named in the 
commitment. Of course, if the judge of the court in which the case arose had 
no authority under the statute to commit the person named in the commit- 
ment to your institution, you should call the matter to the attention of the 
court in order that you might be relieved of the custody and control of the 
person named in the commitment and if the court should refuse to modify 
the judgment the matter should be called to the attention of this office in 
order that we might take steps to have the judgment of the court reviewed 
by the Supreme Court of this State. 

DEAD BODIES; DISPOSITION WHEN NOT REQUESTED BY BOARD OF ANATOMY 

28 September 1944 

I have your letter of September 27, 1944, in which you inquire as to what 
disposition should be made of bodies of persons dying while inmates of Cas- 
well Training School. You state that the Board of Anatomy has all the 
bodies it needs for this, and perhaps next, year. 

Sections 90-211 through 90-216 of the General Statutes provide in gen- 
eral that the bodies of persons who have died while inmates of state and 
local institutions shall, upon request, be delivered to the North Carolina 
Board of Anatomy. If the Board of Anatomy has an adequate supply of 
cadavers, I assume that no request will be made for additional ones. If no 
request is made by the North Carolina Board of Anatomy for the bodies of 
deceased inmates, the bodies should be disposed of in the same manner that 
they were prior to the creation of the North Carolina Board of Anatomy 
in 1943. 

From your letter, it appears that the method of disposition heretofore 
has been burial, except where the family claims the body. In my opinion, 
this course should be pursued in the future where there is no request by 
the Board of Anatomy that the bodies be delivered to them. 

CRIMINAL LAW; SENTENCE; COMMITMENT; INDUSTRIAL FARM COLONY 

FOR WOMEN; PAROLE; REVOCATION 

17 October 1944 

Receipt is acknowledged of your letter enclosing file relative to one Mil- 
dred Eastwood. 

It appears from the file that the defendant was tried in the Granville 
Recorders Court on September 18, 1942, on a charge of prostitution and 
was sentenced to not less than 12 months nor more than 2 years in the In- 
dustrial Farm Colony for Women. The commitment was issued on Septem- 
ber 18, 1942, and on March 19, 1943, the defendant escaped. On April 15, 
1943, the defendant was paroled by the Governor with the right reserved 
to revoke the parole at will for any cause satisfactory to the Governor and 
without evidence. On or prior to the 26th day of September, 1944, the de- 
fendant was arrested and placed in jail and her parole was revoked by 



28] BIENNIAL  REPORT   OF   THE  ATTORNEY   GENERAL 529 

the Governor. Following the revocation of the parole she was again placed 
in your institution. An attorney for the parents of Mildred Eastwood now 
demands her release. On yesterday I wired you as follows: 

"IN MY OPINION YOU SHOULD HOLD MILDRED EASTWOOD 
UNTIL COMPLETION OF SENTENCE OR UNTIL RELEASED 
BY ORDER OF COURT OR GOVERNOR. LETTER FOLLOWS." 

G. S. 134-45 provides that if a paroled inmate of your institution vio- 
lates her parole and is returned to the institution, she may be required to 
serve the unexpired term of her maximum sentence, including the time she 
was out on parole, or any part thereof, in the discretion of the board of 
directors, or she may be paroled again if the board of directors shall so 
recommend. 

The maximum sentence of Mildred Eastwood was 2 years and at at 
the time of her escape she had only served from September 18, 1942, until 
March 19, 1943. Upon the revocation of her parole, she, in my opinion, 
could be required to serve the remainder of her maximum term of 2 years. 

The Supreme Court of North Carolina has held, in the case of STATE v. 
YATES, 183 N. C. 753, that where a prisoner has accepted a conditional 
pardon from the Governor and has obtained his freedom, the breaking of 
the condition after the term would have otherwise expired affords no legal 
excuse why he should not be re-comrnitted to serve out the balance of his 
sentence. 

If the attorney for the parents desires to test the legality of the imprison- 
ment of Mildred Eastwood, he has the right to do so by means of an applica- 
tion for a writ of habeas corpus. I am still of the opinion that you should 
hold Mildred Eastwood until the completion of her maximum sentence un- 
less released by an order of court entered on a habeas corpus proceeding 
or until the Governor, on recommendation of your board of directors, grants 
her another parole. 

CRIMINAL LAW; COURTS; JUSTICES OF THE PEACE; COMMITMENT OF DE- 

FENDANTS TO INDUSTRIAL FARM COLONY FOR WOMEN 

18 October 1944 

Receipt is acknowledged of your letter in which you raise the question 
as to whether you are authorized to accept women committed to your in- 
stitution by a justice of the peace. 

G. S. 134-43, in providing for commitments to your institution, seems to 
include the superior court or any inferior court. In the first part of the 
section, it is also provided that women 16 years of age and older, belonging 
to certain classes, may be committed by any court of competent jurisdiction 
to your institution. 

This office, on January 4, 1937, in a letter to Miss Elsa Ernst, Superin- 
tendent of the Industrial Farm Colony for Women, expressed the view that 
commitments might be properly made by the mayor's court and other courts 
inferior to the superior court where the defendants were convicted of the 
specified crimes enumerated in G. S. 134-43. Of course, the court of a jus- 
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tice of the peace is an inferior court but as the maximum punishment which 
may be imposed by a justice of the peace in a criminal case is 30 days, I 
would seriously doubt the wisdom of undertaking to accept such prisoners 
in your institution. 

CASWELL TRAINING SCHOOL; ACCEPTANCE OF GIFTS FOR USE OF INMATES 

17 April 1945 

I acknowledge receipt of your letter, in which you state that the Veterans 
Administration wishes to turn over to the Caswell Training School each 
month the sum of approximately $8.00 each for two of the inmates of your 
institution. You inquire as to the authority of the institution to accept this 
money. 

Section 116-126 of the General Statutes authorizes your institution to 
acquire and hold all such property as may be devised, bequeathed or con- 
veyed to it, and I am of the opinion that you may accept the sums mentioned 
from the Veterans Administration to apply toward the expense of the two 
inmates, William and Bernice Canady. 

HOLIDAYS; DEMURRAGE CHARGE 

22 May 1945 

I acknowledge receipt of your letter in which you inquire as to whether 
or not the Norfolk and Southern Railway Company may require the pay- 
ment of demurrage on a carload of carrots placed on your siding on the 
afternoon of March 31. You state that you do not think that this demurrage 
should be charged since one of the days for which the charge was made was 
Easter Monday, a holiday. 

Section 103-4 G. S., does designate Easter Monday of each year as a legal 
holiday but insofar as it affects the performance of duties incident to one's 
business, it does not have the same effect as Sunday. In the case of STATE 
V. MOORE, 104 N. C. 743, it was said that this section merely declares 
certain days of each year shall be public holidays and does not purport to 
prohibit persons from pursuing their usual avocations on such dates. See 
also LATTA v. CATAWBA ELECTRIC CO., 146 N. C. 285. 

I am, therefore, inclined to the opinion that you may be required to pay 
demurrage on the carload shipment for Easter Monday. 

INSANE PERSONS AND INCOMPETENTS; PERSONS COMING INTO THIS STATE 

WITH MENTAL DISEASES; DOMICILE; MARRIED WOMEN 

1 June 1945 

I have your letter of May 29, 1945, in which you inquire if a person 
who comes into this State in an unsound mental condition can establish 
a residence in this State. You also inquire if the residence or domicile of a 
married woman is that of her husband. 

G. S. 122-39 provides that, "no person who shall have removed into this 
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State from another State shall be deemed a resident or a citizen of this 
State, and no len^h of residence in this State of a person who was insane at 
the time he moved into this State shall be sufficient to make that person or 
[sic] citizen or resident of North Carolina within the meaning of this 
chapter." Thus, if a person was of unsound mind when he came into this 
State, he cannot acquire a residence herein. 

You understand, of course, that I am not in a position to advise as to 
whether the person about whom you inquire was of unsound mind upon her 
entry into this State. 

The rule in North Carolina is that the domicile of the husband is prima 
facie the domicile of the wife. IN RE ELLIS' WILL, 187 N. C. 840. How- 
ever, it is still possible for a wife to acquire a separate domicile from that 
of her husband. ARRINGTON v. ARRINGTON, 102 N. C. 491; MILLER 

. MILLER, 205 N. C. 753. 
It is impossible for me to advise categorically on the facts you state in 

your letter whether the domicile of the person about whom you inquire is 
that of her husband or whether she has acquired a separate domicile. 

HOSPITALS FOR THE INSANE;  DISCHARGE OF PATIENTS;  PATIENT DIS- 

CHARGED AS IMPROVED; SUBSEQUENT DISCHARGE IF CURED 

23 July 1945 

I have your letter of July 18, 1945, in which you state that a patient 
was discharged as improved from that Hospital more than eleven years 
ago. The Clerk of the Court of Guilford County has requested the Hospital 
authorities to issue a discharge as completely recovered for this person. 
You inquire if the Hospital authorities have authority to issue such a dis- 
charge. 

The provisions of the statute providing for the discharge of patients 
from State hospitals are found as Sections 122-66, 122-67, and 122-68 of 
the General Statutes. In my opinion these statutes do not contain any pro- 
vision which would authorize you at this late date to issue a discharge as 
equested by the Guilford County Clerk of Court, From the facts in your 

letter it appears that this patient was discharged from the Hospital ap- 
proximately eleven years ago. This discharge, in my opinion, terminated 
the authority of the Hospital to take any action in connection with this 
patient. I, therefore, advise that you should not issue the discharge re- 
quested. 

Of course, the patient could be restored to her rights upon the finding 
of a jury as provided by statute. 

INSANE PERSONS AND INCOMPETENTS; CASWELL TRAINING SCHOOL; DIS- 

CHARGE OF INMATES FOR BEST INTERESTS OF SCHOOL 

21 August 1945 

I have your letter of August 15, 1945, in which you inquire if an inmate 
pf The Caswell Training School may be discharged because his remaining 
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at the school will not be for the best interests of the school. You refer to 
Section 5904 of the Consolidated Statutes but state that the recent law 
leaves you in doubt as to the effect at the present time of that section. 

G. S. 5904 now appears as Section 116-136 of the General Statutes. That 
section provides that any pupil of The Caswell Training School may be 
discharged or returned to his or her parents or guardian when, in the judg- 
ment of the directors, it will not be beneficial to such pupil or will not be 
for the best interests of said school to retain the pupil therein. 

I find no provision in the 1945 laws relating to hospitals for the insane 
which in any way affects this section. I therefore advise that, in my opinion, 
this section is still legal and valid anl may be used in proper cases. As you 
know, the Session Laws of 1945 have not yet been printed but I have con- 
sulted the index in the office of the Secretary of State and do not find therein 
any provision modifying this section. 

NORTH CAROLINA STATE SCHOOL FOR THE BLIND AND DEAF; SUPERINTEN- 

DENT'S DUTY; PUPIL LICE-INFECTED 

8 October 1945 

I acknowledge receipt of your letter in which you state that one of the 
pupils of the school, after having been sick for some two weeks, was ex- 
amined by Dr. Haywood who discoverel that she was completely covered 
with crab lice and that her illness was due to the poison from the bites 
of the lice. I further understand that the pupil was sent home but will re- 
turn to you after Christmas. You also state that because of the condition 
prevailing in the home she will probably return to you in the same condi- 
tion as when she left. You inquire as to your duty in the matter. 

I suggest that you call the attention of the County Welfare officials to 
the matter and report the case to the County Health authorities and request 
them to take the necessary steps to remedy the condition existing in the 
home. 

INSANE PERSONS AND INCOMPETENTS; CASWELL TRAINING SCHOOL; 

AGE OF PERSONS ADMITTED 

I have your letter of October 17, 1945, in which you inquire if persons 
over twenty-one years of age may legally be committed to Caswell Train- 
ing School. You refer to Section 5898 of the Consolidated Statutes of 1919. 

Section 5898 of the Consolidated Statutes was rewritten by Chapter 34 
^'f the Public Laws of 1923. As rewritten, this section appears as Section 
116-129 of the General Statutes.   It now reads as follows: 

"There shall be received into the Caswell Training School, subject 
to such rules and regulations as the board of directors may adopt, 
feeble-minded and mentally defective persons of any age when in judg- 
ment of the offcer of public welfare and the board of directors of said 
institution it is deemed advisable. All applications for admission must 
be approved by the local county welfare officer and the judge of the 



28] BIENNIAL  REPORT   OF   THE  ATTORNEY   GENERAL 533 

juvenile court or the clerk of the court of the county wherein said appli- 
cant resides." (Italics added), 
G. S. 116-130 contains regulations relating to the application for the ad- 

mission of minors. G. S. 116-131 outlines the procedure for the admission 
of adults. 

It seems clear, therefore, that the law as now written contemplates that 
adults may be admitted to Caswell Training School. 

STATE SCHOOL FOR THE BLIND AND DEAF, RALEIGH ; 
FREE TEXTBOOKS 

31 October 1945 

I have your letter of October 29 in which you refer to G. S. 116-124.1, 
providing that North Carolina School for the Deaf at Morganton, North 
Carolina, shall have the right and privilege of participating in the dis- 
tribution of free textbooks and in the pui'chase and lental system operated 
by the State of North Carolina in the same manner as any other public 
school in the State. You inquire whether or not the Legislature intended 
to make the free books available for the deaf negro children in the State 
School for the Blind and Deaf at Raleigh. 

While evidently it was an oversight, unfortunately the Legislature did 
not include in this Act the State School for the Blind and Deaf at Raleigh, 
so that the use of free textbooks could be extended to the negro deaf chil- 
dren in the school here at Raleigh. I have no doubt whatever that if this 
matter is called to the attention of .the General Assembly at its next meet- 
ing, it will include your institution in the statute to the same extent as the 
school at Morganton. I wish it were possible to construe the statute as 
including your institution. 

EXTRADITION;  ESCAPEES OF STONEWALL JACKSON  MANUAL TRAINING 

AND INDUSTRIAL SCHOOL; WILLIAM ROGERS 

23 January 1946 

I have your letter of January 21, 1946, in which you request assistance 
in having William Rogers, an escapee of Stonewall Jackson Manual Train- 
ing and Industrial School, extradited from Virginia. 

This boy was admitted to the above named Institution on October 16, 
1944, from Lee County. He was committed by the Juvenile Court because 
it was found that he was not obedient to the commands and wishes of his 
parent. On October 3, 1945, Rogers escaped from the Institution and was 
later apprehended in Richmond, Virginia, where he is now being held. 

I am of the opinion that the extradition laws do not apply to a case of 
this kind and, therefore, you cannot secure the return of this person by 
resort thereto. Generally, extradition applies only when the person fleeing 
the bounds of the demanding State is charged with a crime and has fled 
the State prior to the prosecution, and cases in which a person convicted 
of crime has escaped from confinement or broken the terms of his bail, 
probation or parole. G. S. 15-59, 15-60, and 15-77. 
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From the facts outlined in your letter, I conclude that this particular 
individual was not at the time of the hearing in the Juvenile Court, nor is 
he now, charged with the commission of a criminal offense. In addition, it 
appears that detention under the statutes creating and regulating Stone- 
wall Jackson Manual Training and Industrial School is not imprisonment 
as a punishment for crime. IN RE: WATSON, 157 N. C. 340. 

There is a statute authorizing the apprehension of escapees from cor- 
rectional and penal institutions established by the laws of North Carolina. 
G. S. 153-184. This section, however, merely authorizes sheriffs and peace 
officers in this State to take into custody such escapees and to cause their 
return to the institution from which they escaped. It does not provide that 
an escapee shall constitute a criminal or an extraditable offense. 

G. S. 122-23 and G. S. 122-27 relate to escapes from hospitals for the 
mentally disordered. They have no application to escapees from Jackson 
Training School. 

G. S. 153-220 applies only to county institutions. 
There are other statutes applicable to named institutions, but Jackson 

Training School is not among those covered thereby. See: G. S. 134-46, In- 
dustrial Farm Colony for "Women; G. S. 134-64, Reformatories or Homes 
for Fallen Women; and G. S. 134-31 to 134-35, State Home and Industrial 
School for Girls. 

There seems to be a hiatus or interstice in the law relating to Jackson 
Training School on this particular point. This may be a matter which you 
desire to discuss with members or a committee of the General Assembly. 
As the law is now written, I advise that in my opinion there is no legal 
authority under which William Rogers may be extradited from Virginia 
on the facts outlined in your letter. 

DEAF AND BLIND; COMPULSORY ATTENDANCE; G. C. 115-309, 310, 311 

■ 4 February 1946 

I have your letter of January 30, 1946, in which you refer to G. S. 115- 
309, 115-310, and 115-311, regulating the compulsory attendance of deaf 
and blind children at institutions for the same. You point out that deaf and 
blind children between the ages of six and eighteen years are required to 
attend school for a term of nine months in each year by G. S. 115-309, as 
amended by the 1945 Session Laws. 

G. S. 115-310 makes the parents, guardians or custodians of deaf children 
between the ages of seven and eighteen years guilty of a misdemeanor if 
they fail to send such children to some school for instruction after notice 
has been served on such parents, guardians or custodians directing such 
children to be sent to school. G. S. 115-311 contains a similar provision relat- 
ing to blind children. You suggest that these two sections conflict with Sec- 
tion 115-309 because that section fixes the age for cumpulsory attendance 
at from six to eigh+een years, while these sections provide criminal penal- 
tended to require blind and deaf children six years of age to attend school 
but that no criminal penalties would attach to the parents, etc., for failing 
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to send such children before they became seven years of age. In other words, 
the Legislature has declared that it favors the policy of requiring blind 
and deaf children six years of age to attend school, but that it will not im- 
ties for parents, etc. for failing to send children between the ages of seven 
and eighteen years. 

This is perhaps a matter which you desire the Legislature to act upon. 
However, I do not feel that the statutes as now written conflict with each 
other. It is my opinion that the Court would say that the Legislature in- 
pose criminal penalties upon parents, etc. for the failure to send such chil- 
dren to school. 

SCHOOLS; COMPULSORY ATTENDANCE OF BLIND AND DEAF CHILDREN 

20 February 1946 

I have your letter of February 18, 1946, in which you request the opinion 
of this office as to what person is under a duty to institute proceedings 
against parents, guardians, etc., of deaf and blind children for failure to 
send such children to schools for the deaf and blind. 

G. S. 115-302 through 115-308 relate to the compulsory attendance of 
pupils in the public schools of the State and do not apply to the attendance 
of deaf and blind children. G. S. 115-309 through 115-312 are the specific 
sections regulating the compulsory attendance of deaf and blind children 
in schools for the deaf and blind. G. S. 115-312 places the duty upon the 
County Superintendent to report the names and addresses of guardians, 
parents, or custodians of deaf, dumb, blind, and feeble-minded children 
to the principal of the institution provided for each. The County Superin- 
tendent referred to is, in my opinion, the County Superintendent of Public 
Welfare. This opinion is based upon the use of the term "County Super- 
intendent of Public Welfare" in G. S. 115-306 which is a part of the same 
chapter of the 1923 Public Laws. Upon receipt of this report of the County 
Superintendent of Public Welfare, I am of the opinion that the duty rests 
upon the principal of the institution to institute the legal proceedings neces- 
sary and required. This seems to be the intent and meaning of G. S. 115- 
312 when it provides for the report of the County Superintendent to the 
principal of the institution. 

INSANE PERSONS;  INCOMPETENTS; NONRESIDENTS;  TRANSFER FROM HOSPI- 

TALS TO STATE OF RESIDENCE; COSTS AND EXPENSES 

4 March 1946 

I have your letter of February 27, 1946, in which you advise that several 
nonresidents of this State have been admitted to the State Hospital. It is 
the desire and intention of the Hospital authorities to send these nonresi- 
dent patients to the State of their residences. You inquire if the expense 
of conveying these patients is to be borne by the Hospital authorities or by 
the counties from which the patients were committed. 
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G. S. 122-63 contains the following provision: 

"If the state of the mentally disordered person's residence shall not 
provide for the removal of the said person from this State to the state 
of his residence or citizenship within a reasonable time, the superinten- 
dent of the State hospital shall cause him to be conveyed directly from 
the State hospital to the state of which he is a citizen or resi-dent and 
delivered there to the superintendent of the proper state hospital. The 
cost of such proceedings and conveyance away from the State shall be 
borne by the county in which the person shall have been adjudged to 
be mentally disordered." 
From the above quoted provision can be seen that the primary duty of 

paying the cost of conveying any nonresident patients rests upon the States 
of their legal residences. Our Legislature, however, is not in a position to 
impose obligations upon other States. If the other States do not make pro- 
vision for conveying these nonresident patients thereto, this burden falls 
upon the counties in which the persons have been adjudged to be mentally 

disordered. The statute seem.s to be specific and clear on this point. I do 
not believe that the counties of the State will refuse to assume this obliga- 
tion once the statute has been called to their attention. 

CASWELL TRAINING SCHOOL; ADMISSIONS UNDER COURT ORDER 

18 March 1946 

I have your letter of March 15, in which you state that at your institution 
you have reached the saturation point as to admissions and that occasionally 
there comes a court order in which the judge orders you to admit some in- 
dividual when there is no vacancy. You state that your policy is to es- 
pecially note any court order and honor it at the first vacancy, which is often 
long delayed because of the few vacancies. You request me to advise you 
whether or not your policy in this respect is correct. 

The law does not require any public official to do the impossible and, if 
it is physically impossible for you to admit the person as directed by a court 
order, I think you should at once make a full and ample explanation to the 
committing judge of the circumstances which makes it impossible for you 
to comply with the order. Of course, the patient should be admitted at the 
earliest possible date thereafter. You should always be well fortified in your 
statement as to the impossibility of admitting the patient without over- 
crowding your institution. 

I personally realize he fact that your institution is and has been for a 
long while greatly overcrowded and this has received recognition by the 
Legislature in the priority which they have already proviled in the build- 
ing program. I hope the situation may be relieved at some early date. 

HOSPITALS FOR INSANE;  ORDINANCES; MOTOR VEHICLES;  SPEED 

REGULATIONS 

15 April 1946 

Please excuse the delay in replying to your letter of March 30, 1946. We 
have been exceptionally busy in the preparation and presentation of cases 
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in the Supreme Court and the opportunity to write you has not presented 
itself prior to the present time. 

You inquire if the Board of Directors of the State Hospital at Raleigh 
is authorized to limit to fifteen miles per hour the speed at which auto- 
mobiles shall be operated within the State Hospital grounds. You intend 
to post signs on the grounds and to appoint persons to enforce the speed 
limit once it is established. 

G. S. 122-16 confers upon the Board of Directors of the State Hospital at 
Raleigh authority to enact ordinances for the regulation and deportment of 
persons in the buillings and grounds of the Institution and for the suppres- 
sion of nuisances and disorder. When this ordinance is adopted it shall be 
recorded in the proceedings of the Board and printed and one copy shall 
be posted at the entrance to the grounds and not less than three copies post- 
ed at various places within the grounds. A violation of any ordinance is a 
misdemeanor punishable by fine of not more than $50.00 or imprisonment 
for not more than thirty days. The Board may prescribe penalties for the 
violation of the ordinance adopted and may sue and recover such penalties 
in the court of a Justice of the Peace. 

The Board of Directors as used in this section means the unified Board 
of Directors. G. S. 122-8. 

By G. S. 122-33 the Superintendent of the State Hospital is authorized 
to appoint special policemen to enforce the ordinance adopted by the Hos- 
pital authorities and such special policenien shall have the right to arrest 
without warrant any person violating any of the State laws or the ordi- 
nances of the Hospital. 

It is my opinion that this grant of authority is broad enough to permit 
the adoption and enforcement of the ordinance about which you inquire. 

INDIANS; PROVISIONS FOR CARE OF BLIND AND DEAF INDIAN CHILDREN 

28 May 1946 
In your letter you state ag follows: 

"Section 116-109 of the General Statutes carries a statement that this 
school shall admit all white blind children and all negro blind and deaf 
children who are residents of this State. In-as-much as no reference is 
made to the Indian race, will you kindly tell us our obligation with re- 
gard to accepting an Indian child? If in your opinion we are obligated 
to receive an Indian child, should the child be enrolled at the white 
school or at the colored school?" 

It has been the legislative policy of this State to not only provide for 
separation of white and colored races in State institutions but also persons 
of Indian descent. Apparently this question of segregation of races has not 
been left to the discretion of the boards of directors of institutions but has 
always been incorporated in a statute where segi-egation had been provided 
for. For example, in the State Hospital in Morganton, you will find under 
the provisions of Section 122-3 that members of the Eastern band of Chero- 
kee Indians can be admitted to that hospital. Under the provisions of Sec- 
tion 122-5 of the General Statutes you will find that the insane and inebriate 
Indians of Robeson County and all of the insane and inebriate Croatan 
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Indians of the other counties shall be cared for in the hospital for the in- 
sane in wards separate and apart from the white patients. You will also 
see that under the provisions of Section 122-83 provision is made for the 
criminal insane whereby white patients are sent to the State Hospital at 
Raleigh, colored patients are sent to the State Hospital at Goldsboro; and 
if the alleged criminal is an Indian from Robeson County, he is sent to the 
State Hospital at Raleigh, Nothing is said in this section about the Eastern 
band of Cherokee Indians living both on and off of the government reserva- 
tion in the Western part of the State. There are other statutes on this sub- 
ject, but I have cited these to show you that so far as the admission of pa- 
tients to State institutions is concerned, the matter is strictly one of legisla- 
tive policy as expressed in statutes. 

I am enclosing you a copy of a ruling issued by this office on June 20, 
1938 at the instance of Mrs. W. T. Bost, who was at that time Commissioner 
of the State Board of Charities and Public Welfare of this State. She de- 
sired to know if two deaf Indian girls residing in Western North Carolina 
could be admitted to the North Carolina State School for the Deaf. You 
will see from reading the copy of this opinion that the State School for the 
Deaf only admitted white deaf children. Nothing was said about Indians. 
In my opinion, this ruling is equally applicable in your case. It is true that 
you can admit white and colored children both, but it is likewise true that 
nothing is said in the statute about your authority to admit Indian children. 

We are of the opinion, therefore, that you do not have authority to admit 
an Indian child to your school; therefore, it is unnecessary for us to answer 
your second question as to whether or not if such child was admitted should 
it be enrolled in the white or colored school. It is our thought that if you 
desire to have blind and deaf Indian children admitted to your school, you 
should seek legislative authority for this purpose as it does not now exist. 



OPINIONS TO DEPARTMENT OF ARCHIVES 
AND HISTORY 

TEACHERS' & STATE EMPLOYEES' RETIREMENT ACT 

9 March 1945 

I have your letter of March 8, in which you write me as follows: 

"Toward the end of the fiscal year after an employee of the Depart- 
ment of Archives and History has reached the age of sixty-five, it is 
customary for the Secretary of the Department to write that employee a 
letter, asking that he or she remain on the pay roll for one additional 
year, and, if deemed advisable, a new letter of like content is written 
each year thereafter. Under the law, if such a letter were not to be writ- 
ten before the end of some fiscal year before the employee should have 
reached his or her seventieth birthday, what would be the effect upon 
that employee's status ? Would he or she automatically have to retire ? 
Also, what would be the effect if the head of the Department were to 
write a letter to such an employee, stating that the request that he or 
she continue on the Department's pay roll would not be renewed?" 
G. S. 135-5 provides, in part, as follows: 

"(b) Any member in service who has attained the age of sixty-five 
years shall be retired at the end of the year unless the employer re- 
quests such person to remain in the service and notice of this request is 
given in writing thirty days prior to the end of the year." 

The provision I have quoted is the only one in the Act which specifically 
deals with the matter of retirement at the age of sixty-five. There is nothing 
in this provision which attempts to deal with the situation which you de- 
scribe, in which an employee is requested to remain on the payroll for an 
additional year, and, therefore, I am unable to answer your question, when 
such action has been taken by the employing agency for which no provision 
is made in the statute. 

G. S. 135-6(6) authorizes the boarl of trustees, subject to the limitations 
of the chapter, from time to time, to establish rules and regulations for the 
administration of the funds created by the chapter and for the transaction 
of its business. The board of trustees is also authorized, from time to time, 
in its discretion, to adopt rules and regulations to prevent injuries and in- 
equalities which might otherwise arise in the administration of this law. 

I have discussed your question with Major Baxter Durham, Director, 
who tells me that it is the practice to permit the employing agency to re- 
quest an employee to stay on from year to year and when such request is 
made it will be recognized; that if the request is made for the employee to 
remain one year, the employee would automatically go off unless the re- 
quest was renewed for the next succeeding year. 

STATE DEPARTMENT OF ARCHIVES AND HISTORY; POWER TO DONATE 

FUNDS TO UNOFFICIAL HISTORICAL BODY 

25 May 1945 

In your letter of May 21, 1945 you ask if your Department would be au- 
thorized to make a contribution to the North Carolina Council for the Social 
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Studies. You enclose a copy of the constitution of this organization and 
you have also explained in conversation the nature of the work of the or- 
ganization concerned. 

The powers and duties of the State Department of Archives and History 
as contained in Chapter 121 of the General Statutes have been rewritten and 
superseded by Senate Bill No. 52, passed at the last session of the General 
Assembly. Paragraph 4 of Section 121-5, as rewritten, in regard to the ex- 
penditure of funds is limited as follows: 

"To control the expenditure of such funds as may be appropriated 
for the department, subject to the provisions of the Executive Budget 
Act;" 

The Department has specific power to accept gifts, bequests and endow- 
ments, but there is no corresponding specific power on the part of the De- 
partment to make gifts and donations. The Appropriation Act of 1945 as 
supported by the basic budgetary estimates does not contain any item for 
this purpose. It is true that Senate Bill No. 52 does contain the following 
language: 

"To cooperate with and assist, in so far as practicable, historical and 
other organizations engaged in activities in the fields of North Carolina 
Archives and History." 

While this is very broad language, nevertheless I think that before a 
State agency or department can make a donation or render direct financial 
assistance to an unofficial organization from funds allotted the department 
and derived from tax sources of the State, then such grant of authority 
should be plain and unequivocal so that no factor or interpretation would 
ever be involved. 

Paragraph 4 of Section 121-4, as rewritten, does, however, allow you some 
authority in the specific field of assistance to such organizations. It is one 
of the duties of the Department: 

"To have materials on the history of North Carolina properly edited, 
published as other State printing, and distributed under the direction 
of the department." 

If you are, therefore, satisfied that the data and materials of the North 
Carolina Council for the Social Studies contain necessary materials on the 
history of North Carolina, and that these materials are of such historical 
significance as to come within the scope of your Department, then I am 
of the opinion that in your discretion you can make reasonable expenditures 
to have this data and materials published, and that you can thus be of aid 
und assistance to this organization in that manner without exceeding the 
duties and authority as contained in the organic act establishing your De- 
partment. 

I have carefully read the opinion of this office dated November 15, 1935, 
which authorized you to make an allowance for the excavation of an In- 
dian mound in Randolph County. This opinion is based upon the interpre- 
tation that implements and objects recovered by excavation come within the 
meaning of the term "historical data.''   While I do not disagree with this 
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opinion, nevertheless, I do not think it has definite application to the ques- 
tion presented in your letter. 

HISTORICAL MATERIALS ACQUIRED BY DEPARTMENT OF ARCHIVES AND 

HISTORY; SALE OR TEMPORARY LOANS OF SAME 

18 May 1946 

I received your letter of May 15, in which you write me as follows: 
"In 1933 the State Department of Archives and History (then the 

State Historical Commission) purchased the manuscript Minutes of 
Meherrin Baptist Church, 1933-1874. It has been suggested that the 
item might well be transferred to the custody of the Wake Forest Col- 
lect Library where there is a large collection of North Carolina Baptist 
materials, and this matter will be considered at the next meeting of the 
Executive Board of this Department on May 28. It will be appreciated 
if, before that meeting, you will let me know whether the law authorizes 
such a transfer." 
I have examined the provisions of Chapter 121 of the General Statutes, 

,'ith regard to the State Department of Archives and History, and par- 
ticularly G. S. 121-2 which provides, in part, that it is the duty of the depart- 
ment to have collected from the files of old newspapers, court records, church 
records, private collections and elsewhere, historical data pertaining to the 
history of North Carolina, and the territory included therein, from earliest 
times. There is nothing in this section, defining the duties of the department, 
which authorizes the department to make any gift of or sale of the histori- 
cal materials acquired, and I think the general purpose of the law is that 
such historical materials as are acquired shall be preserved by the depart- 
ment. 

I believe, however, that if the department should determine that the 
Minutes of Meherrin Baptist Church, referred to, could best serve the his- 
torical purposes for which they were acquired by a temporary loan of such 
materials to the Wake Forest College Library, with a written agreement 
that the title to such materials would remain in the department and be 
subject to recall at any time they may see fit to do so, the department would 
be justified in taking such action. I do not think that the law would au- 
thorize the unconditional transfer of the materials to anyone. 



OPINIONS TO BOARD OF CORRECTIONS 

INDUSTRIAL FARM COLONY FOR WOMEN; COMMITMENTS CONTRARY 

TO THE STATUTE 

16 April  1945 

I have your letter of April 14, in which you call attention to G. S. 134-43 
with reference to commitments to the Industrial Fai-m Colony for Women, 
and particularly that part of this section which provides that no woman who 
has been adjudged epileptic or insane by a competent authority or is of such 
low mentality or is so markedly psychopathic as to prevent her from profit- 
ing by the training program of the institution shall be admitted. 

You state that judges generally, and recorders court judges in particular, 
seem not to consider that part of the statute at all and quite often women are 
delivered to the institution by a sheriff or a police officer who cannot be 
handled at all without locking them in a cell; that Mrs. Jimison, the Super- 
intendent, is most generous in her consideration of the women sent her, but 
these occasional women offset her entire program and demoralize the entire 
institution; that apparently the judge has sent the women to rid the com- 
munity of a menace. You inquire as to what would be the proper steps for 
Mrs. Jimison to take in cases of this kind. She wants to abide by the law, to 
be helpful to the women, and to cooperate as best she can with the county 
officials. She has asked you to take the matter up with me in order that 
some policy may be worked out whereby she can form some policy of proce- 
dure. 

If the woman committed has been adjudged epileptic or insane by com- 
petent authority, I believe the proper course would be for the Superintendent 
to refuse to accept the person and notify the court, giving the reason there- 
for and citing the record of the court in which adjudication had been made. 
The statute definitely says that such person shall not be admitted to the 
institution. There would be no difficulty in determining who are the people 
who come within this category. 

As to women "of such low mentality or . . . so markedly psychopathic as 
to prevent her from profiting from the training program of the institution," 
this has reference to a mental condition about which the presiding judge 
might have one opinion and the Superintendent or the Directors of the in- 
stitution another opinion. It is my thought that the Superintendent would 
not have a right to refuse to accept a person upon these grounds, as the 
commitment of the court would be an expression of a contrary determination 
of this fact. 

I believe, however, it would be desirable for you, as Commissioner of Cor- 
rection, to get out a circular letter and send it to all of the judges of the 
Superior and inferior courts, calling attention to the provisions of the statute 
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and asking for their cooperation in keeping from the institution the type of 
women that the statute says shall not be admitted. I believe in this way you 
may secure a reasonable cooperation from the courts and judges. It might 
well be that you could suggest to the various judges that if they were in 
doubt as to the mental condition of the person committed, your psychiatrist 
would examine the person to determine whether or not she is such a person 
as should be committed to the institution. It may be practical to work out a 
plan of this kind in doubtful cases. 



OPINIONS TO RECREATION COMMISSION 

NORTH CAROLINA RECREATION COMMISSION; STATE RECREATION 

ENABLING ACT 

14 May 1945 

I acknowledge receipt of your letter in which you call my attention to the 
new State Recreation Enabling Act introduced by Representative Sellers 
of Alamance County, and inquiring why in defining what units of govern- 
ment municipalities included, there was eliminated "school districts" and as 
to whether or not under the new Enabling Act, a school district may take 
advantage of any of the provisions thereof. 

Mr. Sellers discussed this Act with this office on several occasions before 
it was introduced and it was his specific request that the tei'm "school 
district" be eliminated from the term "mxunicipality." This seemed advisable 
since there is no machinery set up in an ordinary school district for the levy- 
ing and collection of taxes. Since this act specifically eliminates school dis- 
tricts, it does not have any effect or bearing upon the authority of school 
districts to maintain recreation facilities in existence prior to the passage 
of the 1945 Act. 

SCHOOLS; PLAYGROUNDS; SCHOOL PROPERTY; CONTROL; RECREATION 

COMMISSION; USE OF SURPLUS FUNDS 

20 October 1945 

I have before me your letter of October 18 to Mr. Clifton Beckwith of this 
office with reference to the recreation plans contemplated at Elizabeth City, 
ill which you advise that the community has established a legal Recreation 
Commission set up by the Mayor and Council with a Legal Ordinance; that 
the local school board owns four acres of land adjacent to the school prop- 
erty, a part of which is now used as a playground for school children; and 
that the Recreation Commission wishes to build a stadium on this property 
and the school board is willing to have the stadium built; and the question is, 
can the school board deed this land to the Recreation Commission and allow 
the Commission to build a stadium and control its use? 

There is no authority for a school board to convey the property to the 
Recreation Commission except as authorized by G. S. 115-86, which permits 
the sale when the property is unnecessary for school purposes, but requires 
it to be made at public sale to the highest bidder, and this would, of course, 
exclude the type transaction which you contemplate. 

Your next question is, can the school board let the Commission use the 
area and the Commission have complete control? There is likewise in my 
opinion an absence of any authority for a school board in this matter to 
surrender its responsibility over school property. I know of no statute 
which would include any authorization of this type of transaction. 

The next question is, could the Town Council, from surplus money, use 
some of it in the aid of the Recreation Commission in building a stadium? 
To furnish any opinion upon this question we would have to have a full 
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statement of all the facts, including information as to ownership and loca- 
tion of the site on which the stadium is to be built. 

Under Chapter 1052 of the Session Laws of 1945, the expenditures for 
the erection of a stadium as a part of a public playground would be un- 
doubtedly public expense for which a municipality would be authorized to 
expend any surplus funds which it might have, and the expenditure of 
which would not involve any tax levy or the creation of any debt. Before 
this is done, however, it would require a full understanding as to what 
funds were involved and whether or not such funds in legal contemplation 
constitute what is known under our law as surplus funds. 

I would, therefore, recommend that before any action is taken with re- 
spect to this matter, that detailed consideration be given to the problem by 
the city Attorney, and we will be glad to confer with him on any questions 
involved upon which he might desire our opinion. 



OPINIONS TO TEACHERS COLLEGES 

COLLEGE STUDENTS; RIGHT OF A COLLEGE TO DECLINE TO ADMIT OR 

DISMISS A STUDENT 

26 October 1944 

I have your letter of October 24, in which you present a question as to the 
right of your College to dismiss a student or refuse to register a student 
who is found by the College officials to be without promise as a teacher, or 
whose social and moral behavior is such as to be considered injurious to the 
College, 

You quote from pages 13, 14 and 39 of your current catalogue, making pro- 
vision for the dismissal or right to refuse to register any student whose so- 
cial and moral behavior, whether on or off the campus, is such as would be 
considered injurious to the College, and the regulation providing that the 
College may refuse to re-register any student whose past record is such as 
to indicate moral or scholastic unfitness for the teaching profession, or for 
any other reason is adjudged without promise as a teacher. 

With reasonable limits, the governing board of your institution has a 
right to make rules and regulations of this character and the courts would 
not afford relief against the enforcement of such rules unless it could be 
shown that the board acted arbitrarily and for a fraudulent purpose. In 
other words, if the Board of Trustees in good faith enforced the regulations 
quoted from your catalogue, the courts would not, in my opinion, in anywise 
interfere with them in doing so. See 11 CORPUS JURIS, page 997, title 
Colleges and Universities, and cases cited. 

WATER SYSTEM; LIABILITY OF COLLEGE FOR ABANDONED SYSTEM 

22 January 1945 

I received your letter of January 19 and have considered the facts set 
forth. I understand that you have secured an entirely new and ample source 
of water, independent of the old system. 

I believe it would be advisable for you to have a meeting of all the persons 
who are now using the water from the old system and ascertain what their 
claims and contentions are with respect to the right to use the same free of 
charge, and, in such meeting, see what plan could be worked out between 
the persons who are using the system to continue it, and what price, if any, 
they would be willing to pay the College for its property used in connection 
with it. It may be that these persons would be willing to pay a fair price 
for the system and would make an offer of this character. When purchasing 
the system, they would have a right to sell rights to tap it to other persons 
who might want to use it. 

The deed from J. R. Bryson and wife is an unconditional deed conveying 
the right to the State Board of Education and their successors in office to 
this property. After conference with the parties who are now using the 
water supply, I believe it would be well to confer with J. R. Bryson and ascer- 
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tain what his position would be with reference to the sale of the interest of 
the College in the property, and ascertain what his contentions would be. 
The deed was made to the State Board of Education and their successors in 
office, the words "heirs and assigns" being stricken out of the deed, but, 
notwithstanding this, I think that the State Board of Education could con- 
vey its rights under the deed if it had any value which could be sold, as the 
instrument indicates that the intention was to convey it in fee simple. 

If it is ascertained that there is no marketable value in the water supply 
system, it would seem to me that the thing we should do would be to give 
notice to all interested parties that it will be abandoned and, thereafter, 
leave it to such arrangements as may be made by those concerned. 

VETERANS, WORLD WAR II; REEMPLOYMENT RIGHTS UNDER FEDERAL 

AND STATE LAW 

26 February 1945 

It appears that an employee of Western Carolina Teachers College gave 
up his employment because he expected to receive a commission in the armed 
forces of the United States. The employee in question did not receive the 
commission at that time but accepted a position with another State agency 
and remained with this agency for approximately two years. This person, 
however, has received recently a commission as a Captain in the army. You 
further state that the Board of Trustees feels that the position of this former 
employee should now be filled in order to meet the needs of returning soldiers 
and that the former employee in question insists that he has a claim on his 
former position with Western Carolina Teachers College. 

You inquire of this office if the Board would be within its rights, under 
either Federal or State law, to proceed to employ a man for the position. 

The Selective Training and Service Act, 50 U.S.C.A. Appendix, Section 
308, provides that ex-service men shall be restored to their positions when 
employed by the United States Government or employed by a private em- 
ployer. With respect to State employment or employment of political sub- 
divisions of the State, it says the following in Paragraph (C), subsection 
(b). Section 308: 

"If such position was in the employ of any state or political subdivi- 
sion thereof, it is hereby declared to be the sense of the Congress that 
such person should be restored to such position or to a position of like 
seniority, status and pay." 

This whole section is applicable to the position a person leaves when in- 
ducted into the services, and you will further note that Congress does not 
undertake to say that the State or an agency of the State shall restore such 
person to the position, but merely recommends that such person should be 
restored. It is extremely doubtful if the Congress has any right to compel 
a State to restore such person to his former employment, and in recognition 
of this fact. Paragraph (C) is simply written as a recommendation. There- 
fore, so far as the Federal law is concerned, it is my opinion that you do not 
have to restore this person to his former position with the College. 

I do not know of any State law which compels you to restore this person 
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to his former position. Section 128-15 of the General Statutes of North 
Carolina provides that a preference shall be given to veterans in all State 
employment or any other employment under the supervision of the State or 
its departments, institutions or agencies. We have always given a liberal 
construction to veterans' laws in this respect, but it seems to me that this 
statute applies where you already have applicants for the position in ques- 
tion and some of these applicants are veterans. The section does not under- 
take to fix reemployment rights or the right of a veteran to return to his 
former position. 

Iri'espective of any application of Federal or State law, it appears that 
this man left your employment and worked for approximately two years 
with another State agency, and apparently he left the employment of that 
agency and went into the army. If he has any reemployment rights under 
the Federal or State law, it would be with that State agency and not with 
Western Carolina Teachers College. The duty of reemployment would be 
with that agency, whether the duty is moral or legal. 

I am of the opinion, therefore, that you have a right to fill this position 
now and that the former employee in question does not have any claims of 
reemployment against Western Carolina Teachers College. 

EDUCATIONAL INSTITUTIONS; FAYETTEVILLE STATE TEACHERS COLLEGE; 

FIRE INSURANCE COVERAGE; NEWBOLD BUILDING 

6 August 1945 

I acknowledge receipt of your letter relative to insurance policies on the 
addition to the Newbold Training School on the campus of the Fayetteville 
State Teachers College. 

I am afraid that I cannot answer the questions raised by you unless I had 
more information at hand. I would like to see the contract or a coHy thereof, 
between the Federal Government and the State relative to the construction 
of the addition to the Newbold Building and, in particular, as to any refer- 
ence to requiring the State to carry fire insurance. 

As you know, the 1945 Session of the Legislature enacted into law what 
is known as the State Self-Insurer Act, which provides that the State can- 
not purchase insurance after the expiration of policies then in force on any 
buildings, the title to which is in the State of North Carolina or any of its 
institutions, departments, or agencies, so that the State would bear the 
same relation to the Federal Government that would an insurance company 
if a policy of insurance was in force. In other words, the State now stands 
in the shoes of a fire insurance company as to all State-owned property 
covered by the 1945 Act. 

Your letter indicates that the title to the property is in the Federal Gov- 
ernment and I am wondering just how the transfer of the title to the lot on 
which the building is erected was made and as to the conditions in the in- 
strument of conveyance. 
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STATE INSURANCE FUND; FAYETTEVILLE STATE TEACHERS COLLEGE; 

NEWBOLD BUILDING 

23 August 1945 

Since the Act of the 1945 Session of the Legislature making the State of 
North Carolina a self insurer applies only to property, the title to which is 
in the State of North Carolina, I do not think that that portion of the New- 
bold Training School Building erected on property owned by the United 
States Government is covered by said fund. In view of the provisions of 
the contract dated May 27, 1943, between the United States of America and 
the Fayetteville State Teachers College, requiring the lessee to procure and 
maintain for the benefit of the government such insurance covering the risk 
to which the leased property is exposed as is customarily carried in connec- 
tion with similar facilities located in the same or comparable area, sufficient- 
ly to protect the government's financial interest in the leased property, I am 
of the opinion that insurance coverage should be secured in the same manner 
and to the same extent as was in force prior to the adoption of the 1945 Act 
of the Legislature. 

I am forwarding a copy of this letter to the Honorable William P. Hodges, 
Insurance Commissioner for the State of North Carolina. 

The Council of State met yesterday and I discussed the matter of acquiring 
the Federal Government's building and site and it was the sentiment of the 
Council of State that your Board should contact the Federal officials and 
get the best offer possible and then submit it to the Council of State for ac- 
tion, I called Mr. Emanuel but he was out of town, attending Court, and I 
did not know that the Council of State was going to meet until just a few 
minutes before it did meet. 

I suggest that your committee take this matter up with our representa- 
tives in Washington and ascertain the best proposition the Government will 
make to enable the State to acquire title to the property in question and I 
assure you that I shall be glad to cooperate with you in this respect. 

STATE INSTITUTIONS; ELIZABETH    CITY STATE TEACHERS COLLEGE; STATE 

NOT LIABLE INJURIES SUSTAINED BY PERSONS RIDING ON 

ON STATE VEHICLES 

30 October 1945 

In response to my letter to you of October 20, you make further inquiry 
as to whether or not you may purchase out of the appropriation made by the 
Legislature to your institution for insurance purposes, fire and theft cover- 
age on motor vehicles owned by the institution and whether or not you may 
purchase insurance protecting pupils riding upon such vehicles for any in- 
juries sustained by them. 

Chapter 1027 of the 1945 Session Laws does not prohibit purchasing fire 
or theft insurance covering motor vehicles belonging to a State-owned in- 
stitution, but I do not think that your institution may purchase any form 
of insurance protecting pupils riding on such vehicles from injuries sus- 
tamed in the event of accident.    As I stated to you in my letter of October 
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20 no suit can be maintained against your institution for negligence in the 
operation of the motor vehicles owned by it and so there would be no occa- 
sion to purchase liability insurance. Of course, the operator of the truck 
might be liable in case of negligence on his part, but this is a matter m 
which he would be interested and if he desires liability insurance it would 
be up to him to purchase and pay for such coverage. 

EDUCATION; EAST CAROLINA TEACHERS COLLEGE; RESIDENT AND NON-RESI- 

DENT TUITION; RESIDENCE OF STUDENT HERETOFORE STATIONED 

IN THIS STATE IN THE MARINE CORPS 

19 March 1946 

You state that on January 16, 1946 a young man enrolled as a student; 
and for the purpose of the records, he gave his home address as Mound City, 
Illinois; and he gave the same address for his parents or guardians. At that 
time, he paid out-of-state tuition. You further state that the college catalog 
sets forth that for a student to be exempt from out-of-state tuition, he must 
be one whose parents or guardian are residents of the State at the time of 
his first enrollment in college or that the student whose parents reside out- 
side of the State must himself have established^residence in the State at 
least six months before he entered the college. 

This student has now recently informed you that he was stationed in this 
State in the Marine Corps for the past seventeen months and is about to 
receive his discharge. It is the contention of this student that he should be 
exempt from out-of-state tuition for the reason that he has been in the State 
for the past seventeen months. 

You would like to know if a person in military service stationed at a 
regular Marine or Army base within the State thereby establishes residence 
which would exempt him from payment of out-of-state tuition when he is 
enrolled  in a  State institution. 

The question of residence is a difficult matter because so much depends 
on the mental element, such as a person's intentions or purposes. On the 
question of acquiring residence in this State by military personnel for the 
purpose of obtaining a divorce, we made an interpretation, a part of which 
reads as follows: 

"The word 'residence' has, like the word 'fixtures' different shades of 
meaning in the Statutes, and even in the Constitution, according to its 
purposes and context. In the case of Discount Corp. vs. Radecky, 205 
N. C. 163, the Court, in discussing the meaning of the word 'residence,' 
said: 

'The term "residence" has no fixed meaning which is applicable to 
all cases, its definition in a particular case depending upon the connec- 
tion in which it is used and the nature of the subject to which it per- 
tains.' 

"Residence, in its true sense, means the place of a person's abode, 
dwelling or habitation. It is made up of fact and intention. There 
must be the fact of abode and the intention of remaining. In the case 
of Watson v. Railroad, 152 N. C. 215, 217, the Court, in discussing the 
meaning of the word 'residence,' said: 

'Probably the clearest definition is that in Barney v. Oelrichs, 138 
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U. S. 529: "Residence is dwelling in a place for some continuance of 
time, and is not synonymous with domicil, but means a fixed and per- 
manent abode or dwelling as distinguished from a mere temporary lo- 
cality of existence; and to entitle one to the character of a 'resident/ 
there must be a settled, fixed abode, and an intention to remain per- 
manently, or at least for some time, for business or other purposes." 
To same effect Coleman v. Territory, 5 Okl. 201: "Residence indicates 
permanency of occupation as distinct from lodging or boarding or 
temporary occupation. 'Residence' indicates the place where a man 
has his fixed and permanent abode and to which, whenever he is ab- 
sent, he has the intention of returning." In Wright v. Genesee, 117 
Mich. 244, it is said: "Residence means the place where one resides; 
an abode, a dwelling or habitation. Residence is made up of fact and 
intention. There must be the fact of abode and the intention of re- 
maining." And in Silvey v. Lindsay, 42 Hun. (N.Y.) 120: "A place 
of residence and the common-law acceptation of the term means a fixed 
and permanent abode, a dwelling-place for the time being, as contra- 
distinguished from a mere temporary local residence." ' 

"With the above definitions in mind, it is my opinion that where a 
person from another state enters the armed forces of the United 
States and is sent to a military reservation in North Carolina, and 
after arriving in this State, such person resides on the military reser- 
vation and has no intention of making the State of North Carolina his 
home, he would not become a resident of the State of North Carolina 
within the meaning of the divorce statute, which requires six months 
residence in the State of North Carolina before the institution of a 
divorce action. On the other hand, if a person in the military service 
comes to the State of North Carolina with the intention of making North 
Carolina his home, and resides outside the military reservation to 
which he is attached, it is my opinion that he would be a resident of the 
State of North Carolina within the meaning of the divorce statute." 

You will note that the above interpretation makes two things applic- 
able as tests: (a) the intention of the person when he came into the State 
and (b) the fact that he resided off of the military reservation if he is en- 
gaged in military service. I think the fact of residing off of the reserva- 
tion was added as a precaution and as showing such person had established 
his residence in this State because he had independent quarters or a house- 
hold separate and apart from the quarters provided on the military post 
or reservation. The fact that the man has been in this State for seventeen 
months is not of itself conclusive. It seems to me that you should apply 
the rule that was applied in the divorce case; and that there should be not 
only the intentions to be a resident of the State, but there should be inde- 
pendent or a separate establishment or household as evidence of that resi- 
dence which exists off of the military reservation. 

TAXATION; EXEMPTION 

7 June 1946 

In response to your request, I have looked into the question of the right 
n of the Board of County Commissioners of Watauga County to exempt from 

taaxtion real property belonging to Miss Florence Boyd. 
You will understand, of course, that the right to exempt property from 

taxation is controlled by statutes in effect in this State and neither the 
Board of County Commissioners nor the Attorney General would have any 
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right to exempt any property from taxation unless authorized by the sta- 
tute. The Board of County Commissioners is charged with the duty of 
assessing and valuing all property listed for taxation and may adjust valua- 
tions in accordance with the true value of the property at the appropriate 
time. 

I understand that this is rural property owned by Miss Florence Boyd 
and that, during the time she has owned it, she has maintained a home for 
crippled children on the property, until the buildings were destroyed by 
fire. 

The statute exempts from taxation real property belonging to anl ac- 
tually and exclusively occupied by Young Men's Christian Associations and 
other similar religious associations, orphanages or other similar homes, 
hospitals and nunneries not conducted for profit but entirely and completely 
as charitable institutions. 

I understand that a store was conducted on the property at which mer- 
chandise was sold to the public. 

It seems from what you stated that Miss Boyd was engaged in fine, charit- 
able work but, unfortunately, she had not confined the use of the property 
exclusively for the purpose of maintaining a home for crippled children, al- 
though she generously supported crippled children in her home from her 
own means and from other available sources. 

In order to be sure that the property is entitled to exemption, it would be 
necessary for her to have it deeded to a non-profit, non-stock corporation 
which would be chartered for the purpose of operating a home for crippled 
children or some other type of home. A home for crippled children which 
had been incorporated as above indicated, would come within the exemption 
provided by the above statute and the property would be entitled to exemp- 
tion from the first tax listing date after its incorporation. 



OPINIONS TO VETERANS COMMISSION 

ADMINISTRATORS; APPOINTMENTS; VETERANS PRESUMED DEAD 

BY THE WAR AND NAVY DEPARTMENTS 

5 March 1946 

I have your letter of March 2, 1946, in which you write as follows: 

"Questions are arising in the minds of the Clerks of Court in the 
State as to the necessary proof to be required for appointment of ad- 
ministrators for members of the armed forces who have been missing 
in action and have been declared officially dead by the War and Navy 
Departments. 

"Is a statement from the War and Navy Departments stating the 
member of the armed forces is presumed to be dead, sufficient evidence 
for the Clerks to act in the appointment of an administrator etc? If 
this is not sufficient proof, what is required?" 

By Section 28-29 of the General Statutes it is provided that upon ap- 
plication for letters of administration the Clerk must ascertain by affidavit 
of the applicant or otherv/ise that the person whose estate is to be ad- 
ministered is dead and that he died intestate. Our statutes do not specify 
the type of evidence which is required to be presented as a basis for the 
Clerk's finding of death. It may be that in a particular case the Clerk of 
Court will be convinced of the death of the person whose estate is to be 
administered by a statement from the War or Navy Department to the 
effect that such person is presumed to be dead. I, of course, cannot advise 
as to whether the Clerk will be so satisfied in any given case. It would be 
wise to remember that a grant of letters of administration upon the es- 
tate of a living person is void for lack of jurisliction. SPRINGER v. 
SHAVENDER, 118 N. C. 33. 

There is a common-law presumption that a person is dead from his con- 
tinued absence for seven years. This presumption is in effect in North 
Carolina, but it is a presumption of fact which may be rebutted. CHAM- 
BLEE V. BANK, 211 N. C. 48. Whether the action of a Clerk in appointing 
an administrator of the estate of a person who has been continuously 
absent for seven years would be valid if the party subsequently should be 
found, is a question which has not been settled in North Carolina. In 
SPRINGER V. SHAVENDER, 116 N. C. 12, 18-19, the following appears: 

"Should a case be presented where administration had been granted 
not upon false information of a person's death, but upon a presumption 
of law arising from his absence without being heard from for seven 
years, a different question might be presented. Whether the acts of 
an administrator who proceeded honestly upon a presumption, to which 
the law gave the force of a fact, will not be held, because of such pre- 
sumption, to be valid, as in some courts has been the decision, where 
an executor performed a part of his imposed trust under a will after- 
wards ascertained to be a forgery, we need not now determine. To ex- 
clude a conclusion, it may be best, however, to announce that should 
such a case arise, the question whether it is to be governed by or dis- 
tinguished from the ruling in that before us, is an open one. Such a case 
would raise the point whether the presumption of law that one is dead 
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does not confer jurisdiction over a living person's estate, when it could 
not possibly be acquired in the absence of such presumption." , 
The general authorities indicate that if it appears in evidence that the 

absent person within the seven years encountered some specific peril or 
within that period came within the range of some impending or immediate 
danger which might reasonably be expected to destroy life, the Court or 
jury may infer that life ceased before the expiration of the seven years. 
DAVIE V. BRIGGS, 97 U. S. 628; 16 AM. JURISPRUDENCE, DEATH, 
Section 27, page 25; 25 C.J.S., DEATH, Section 10, page 1068. 

I regret that I cannot be more specific and definite but the law itself is 
indefinite. I am of the opinion, however, that the Clerk would have juris- 
diction to appoint an administrator if he is satisfied of the death of the 
person whose estate is to be administered, and I believe that the communi- 
cation from the War or Navy Department, that such person is presumed 
to be dead, would be evidence to be considered. If it should be established 
that the missing person is actually alive, the action of the Clerk would 
be void. 

ADMINISTRATORS;  APPOINTMENTS;  VETERANS  PRESUMED 

DEAD BY THE WAR AND NAVY DEPARTMENTS 

8 March 1946 

Thank you for your letter of March 7, 1946, directing my attention to 
Chapter 731 of the Session Laws of 1945, which deals with the above sub- 
ject. When I wrote to you on March 5, 1946, I did not take this chapter into 
consideration. However, I am of the opinion that the views expressed in 
that letter are legally correct. The only effect of Chapter 731 is to give 
artificial weight to the declaration of the Federal Department or agent that 
a particular person is presumed to be dead. With this statute in existence, 
I believe that Clerks of the Superior Courts will be more willing to appoint 
administrators for the estates of persons who have not been officially 
declared dead. 

Thus, when an application for letters of administration is made, a Clerk 
of the Superior Court will be aided in his determination of whether the per- 
son is dead by the legislative declaration that a written finding of pre- 
sumed death is prima facie evidence of the death. In other words, the effect 
of Chapter 731 is to give to a written finding of presumed death an addition- 
al weight as evidence. 

If the person for whose estate an administrator has been appointed 
should return, the act of the Clerk in appointing the administrator would 
be void despite the adoption of Chapter 731. 

VETERANS; CHILDREN OF; EDUCATIONAL ADVANTAGES FOR CHILDREN 

29 April 1946 

I have considered at some length the five specific questions raised in your 
letter regarding educational advantages provided by our Statutes for 
children of World War veterans, and I submit the following observations: 
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1. A reading of Paragraph 1 of General Statutes 116-145 in connection 
with General Statutes 116-146 would seem to indicate that our Legis- 
lature intended to create two classes of beneficiaries under these two 
sections. 

General Statutes 116-146 is based on Chapter 370 of the Public Laws 
of 1931 and its benefits are restricted to "Any child in North Carolina who 
is drawing compensation from the United States Government. . .and who 
has not attained the age of twenty-one years." 

This was the original act granting educational advantages to children 
of World War veterans and it not only applies to a limited class of chil- 
dren, but carries with it a definite limitation as to age; while General 
Statutes 116-145 is based on later enactments of the sessions of 1937, 1939, 
1941 and 1943 as set out in the editor's note following this section, and the 
benefits and advantages of General Statutes 116-145 are extended to "Any 
child who has been a resident of North Carolina for two years and whose 
father . . .," without regard to the age of such child. 

Here the class of beneficiaries who may qualify is considerably broaden- 
ed as compared with General Statutes 116-146, and under General Statutes 
116-145 there is no age limitation imposed; so, just as you suggest, the 
word "child" in this connection may be reasonably considered as designat- 

only the required relationship to the veteran without regard to the 
age of the child. This interpretation, it seems to me, would not result in an 
unreasonable discrimination between beneficiaries under General Statutes 
116-145 and General Statutes 116-146. 

2. In regard to the residence requirements under General Statutes 116- 
145, we find that the provision as to two years residence, which now appears 
in Paragraph 1 of General Statutes 116-145, was taken from Chapter 242 
of the Public Laws of 1937, while the language immediately following the 
words ". . . the legal termination thereof . . ." appearing alter in lines 10 
and 11 of Paragraph 1 of General Statutes 116-145, came in by way of 
amendment through Chapter 54 of the Public Laws of 1939. Here I feel 
that the purpose of this amendatory act was to extend the application of 
the article so as to include additional beneficiaries, by liberalizing the classi- 
fication of veterans whose children might participate; and I do not feel 
that it was the legislative intent to change the requirements as to two 
years residence in the state so as to accept children of mere temporary 
residence. No such interpretation is made necessary by the language of the 
Statutes and to place such a construction upon the act would result in an 
unjustified discrimination in this respect among beneficiaries in the same 
classification. 

3. I am inclined to agree with your conclusion that the benefits extended 
by Paragraph 1 of General Statutes 116-145 are now available without 
regard to the financial status of the applicant. It seems clear that the ob- 
vious intent of Chapter 534 of the Public Laws of 1943 was to add ". . . 
room and board and all necessary fees . . ." to the benefits available under 
General Statutes 116-145 (Section 1 of Chapter 242 of the Public Laws 
of 1937), and although Paragraph 2 of General Statutes 116-145 was not 
expressly repealed by Chapter 534 of the Public Laws of 1943, it appears 
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that it was in effect superseded, as the 1943 amendment makes available 
under Paragraph 1 of General Statutes 116-145, without regard to financial 
status, substantially all the benefits theretofore available under Paragraph 
2 of General Statutes 116-145 to ". . . children needing financial assistance." 
This, it seems to me, was the obvious legislative intent, and it is difficult 
to see why an applicant should now undertake to qualify under Paragraph 
2 of General Statutes 116-145, since the same benefits are now generally 
available under Paragraph 1 of General Statutes 116-145 irrespective of 
financial need. 

4. The same reasoning as under Item 3 would seem to support your con- 
clusion as to General Statutes 116-145 to the effect that applicants desig- 
nated in General Statutes 116-147 are qualified to receive the benefits set out 
under Paragraph 1 of General Statutes 116-145, without regard to financial 
need. Any other interpretation would result in discrimination among appli- 
cants without any apparent justification. 

5. In regard to the statutory limitation on the number of scholarships 
available to children of veterans qualifying under the terms of General 
Statutes 116-147, I am of the opinion that not more than five scholarships 
may be granted in any one year to the particular class of beneficiary set up 
under this section. This, I believe, is in line with your own interpretation 
of this section, and also in accord with the existing administrative practice 
as I understand it. 

I am further of the opinion that these educational benefits were intended 
for the actual children of veterans, and that the existing statutes could not 
properly be construed to include illegitimate children, stepchildren, or 
adopted children. 



OPINIONS TO NORTH CAROLINA COLLEGE 
FOR NEGROES 

NORTH CAROLINA COLLEGE FOR NEGROES;  GRADUATE COURSES;  EXTENT OF 

PARTICIPATION IN EXPENSES ATTENDING OUT-OF-STATE COLLEGE 

27 April 1945 

I have youi- letter of April 24; in which you advise that a good many 
of the people who are making applications for this summer desire to attend 
universities in California, Washington and other far western states; that 
they can secure similar courses at universities which are nearer but their 
preferences are to attend those far western universities. You inquire wfiat 
is the power of the committee in dealing with such problem and, specifically, 
is the committee compelled to grant their requests, should the committee 
grant any part of the requests, or should the application be denied. 

The answers to your questions are found in the language of the statute, 
which is now General Statute 116-100. This section, taken from Chapter 65 
of the Public Laws of 1939, provides that the Board of Trustees of the 
North Carolina College for Negroes is authorized and empowered to estab- 
lish from time to time such graduate courses in the liberal arts field as the 
demand may warrant, and the funds of the said North Carolina College 
for Negroes justify. A similar provision is made for the Negro Agricul- 
tural and Technical College at Greensboro as to graduate and professional 
courses in agricultui-al and technical lines as the need for same is shown 
and the funds of the State will justify, and establish suitable departments 
therein. 

The next paragraph of the section reads, in part, as follows: 

"In the event there are negroes resident in the state properly qualified 
who can certify that they have been duly admitted to any reputable 
graduate or professional college and said graduate or professional 
courses are not being offered at the North Carolina College for Negroes, 
then the board of trustees of the North Carolina College for Negroes 
when said certification has been presented to them by the president and 
faculty of the North Carolina College for Negi-oes, may pay tuition 
and other expenses for said student or students at such recognized 
college in such amount as may be deemed reasonably necessary to com- 
pensate said resident student for the additional expense of attending 
a graduate or professional school outside of North Carolina. ... It is 
further provided that the student applying for such admission must 
furnish proof that he or she has been duly admitted to said recognized 
professional college. In the case of agricultural or technical subjects 
such students desiring graduate courses should apply to the Agricul- 
tural and Technical College at Greensboro, North Carolina. The gen- 
eral provisions covering students in the liberal arts field as stated in 
this section shall apply. In no event shall there be any duplication of 
courses in the two institutions." 

The italicized portion of the above quoted part of the section leaves the 
amount to be awarded to the out-of-State student in the discretion of the 
trustees, by providing such amount as may be deemed reasonably necessary 
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to compensate said resident student for additional expenses of attending 
a graduate or professional school outside of North Carolina. This would 
mean that if, in the opinion of the Board of Trustees, it was not reason- 
ably necessary for the student to incur the expenses of traveling to a far 
western state to secure the educational opportunity which is desired, the 
board would not be compelled to allow the costs of travel or any other item 
of expense which was not deemed reasonably necessary. In other words, if 
in the opinion of the Board of Trustees the student could obtain the advan- 
tages sought at some other institution at less expense and the additional ex- 
pense incurred in travel or otherwise was not reasonably necessary, the 
trustees could refuse to allow such items of expense and thereby, I believe, 
control within reasonable limits the expenditures which could be made by 
the student. 

If the student insists upon attending some distant institution and in- 
curring more expense than is deemed reasonably necessary by the Board 
of Trustees, it would be within the discretion of the board to allow such 
part of the expense as they deemed reasonably necessary over and above 
what it would cost the student if the student attended a North Carolina 
institution, the statute providing compensation for the "additional ex- 
pense of attending a graduate or professional school outside of North Car- 
olina." The statute, therefore, I believe, provides a satisfactory answer to 
your first questions. 

You also advise as follows: 

"The University of North Carolina maintains a School of Nursing 
Education. It is not on the graduate level. We have applications from 
trained nurses who have not finished high school but who desire to se- 
cure the B. S. degree in Nursing Education. We do maintain such a 
school here. As I understand it, the funds entrusted to our care were 
for graduate work. What is the province of the committee in such 
cases as these? I would be very glad to have your official ruling on the 
matter so that the committee can govern itself accordingly." 

The provisions of the statute, G. S. 116-100, relate entirely to providing 
for graduate courses in your institution and in the Negro Agricultural 
and Technical College at Greensboro and provide for out-of-State graduate 
courses when not offered in this State. As the School of Nursing Educa- 
tion at the University of North Carolina is not on a graduate level, I am 
of the opinion that the provisions of this section would have no applica- 
tion and your conclusion about this is, I think, entirely correct. 

EMINENT DOMAIN; RIGHT OF CITY OF DURHAM TO CONDEMN PROPERTY 

OF NORTH CAROLINA COLLEGE FOR NEGROES 

28 May 1946 

I received your letter of May 25 enclosing copy of a letter from the City 
of Durham Planning Department, under date of May 22, in which they 
state that the City proposes to widen and relocate the present right of way 
of Alston Avenue, abutting the College property, in connection with which 
they propose acquiring by purchase or condemnation a strip of land varying 
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from 48.65 feet to 50.35 feet in width and 472.4 feet in length across the 
property owned by the State of North Carolina for the North Carolina 
College for Negroes. 

You state in your letter that the acquisition of this property would be 
a great sacrifice and that the College could not afford to lose the strip of 
land. You mention the fact that the proposed condemnation would take 
only about 5 feet from the opposite side of the street. 

You request my advice as to whether or not the City would have a right 
to condemn State property for this purpose. You ask also whether the 
Board could collect money for any purchase which they may grant, and 
also whether the Board has a right to refuse to give the land. 

In the case of YADKIN COUNTY v. HIGH POINT, 217 N. C. 462, our 
Supreme Court expressed themselves on this subject, as follows: 

"The power of eminent domain, as general understood, extends only 
to the right to condemn private property for public uses. WISSLER v. 
POWER CO., 158 N. C, 465, 74 S. E., 460; JEFFRESS v. GREEN- 
VILLE, 154 N. C, 490, 70 S. E., 919. It is for the General Assembly 
to say whether in the particular case or under certain conditions, the 
power shall be enlarged to embrace public property and property de- 
voted to a public use as well as private property. 10 R.C.L., 198. The 
authorities are to the effect that a general authorization to exercise the 
power of eminent domain will not suffice in a case where property al- 
ready dedicated to a public use is sought to be condemned for another 
public use which is totally inconsistent with the first or former use, 
R. R. V. R. R., 83 N. C, 489; 20 C.J., 602. In such a case a specific legis- 
lative grant or one of unmistakable intent is required. VERMONT HY- 
DROELECTRIC CORP., V. DUNN et al., 95 Vt., 144, 112 Atl., 223, 
12 A.L.R., 1495; MINNESOTA POWER & LIGHT CO. v. STATE, 
177 Minn., 343, 225 N. W., 164; CITY OF ALBUQUERQUE v. GAR- 
CIA, 17 N. Mex., 445, 130 Pac, 118; VILLAGE OF RIDGEWOOD v. 
GLEN ROCK, 15 N. J. Misc., 65, 118 Atl., 698. Especially insistent are 
the cases where the property sought to be condemned for a second pub- 
lic use is owned by an agency of the Government, or a subdivision there- 
of, and by it devoted to a state purpose. CITY OF ST. LOUIS v. 
MOORE, 269 Mo., 430. 190 S. W., 867. 

"It will be noted that the county property here sought to be condemn- 
ed is already devoted to a public use. Its condemnation for a second 
inconsistent public use, which is necessarily destructive of the first, 
may not be accomplished except under legislative authority given in 
express terms or by necessary implication. FAYETTEVILLE STREET 
RY. V. R. R., 142 N. C, 423, 55 S. E., 345. Admittedly, the city; of High 
Point is without such authority here. SELMA v. NOBLES, 183 N. C, 
322, 111 S. E.. 543." 

Under the authority of this decision, it is my opinion that the City of 
Durham could not condemn the property of the North Carolina College 
for Negroes for a purpose which would be inconsistent with purposes for 
which it was acquired. This property being owned by the State of North 
Carolina, no action could be instituted by the City of Durham against the 
State for the purpose of condemning this property, as the State cannot 
be sued without consent given by the General Assembly and no consent 
has been given in a matter of this kind. 

I, therefore, think that the Board would have a right to make a reason- 
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able charge for the land which would be taken for the purposes proposed, 
against which would be offset any special benefits which would accrue by 
reason of the widening of the street, if any such benefits would accrue to 
the College. No conveyance of this property could be made except by the 
Governor and Council of State, upon recommendation of the Board of 
Trustees of the College. It would naturally follow that the Board would 
have a right to refuse to give the land to the City. 



OPINIONS TO STATE BOARD OF MEDICAL 
EXAMINERS 

MEDICINE;   CRIMINAL  LAW;   CITIZENSHIP;   CONVICTION 

OF FELONY IN ANOTHER STATE 

30 April 1945 

In your letter of April 28, 1945, you enclose a copy of a letter written 
to you by a proposed applicant for license to practice medicine in this 
State, which shows that this person was previously licensed in the State 
of Maryland and was convicted of the crime of abortion and conspiracy in 
the State of Maryland, and as a result thereof the Medical Board of that 
State revoked his license. 

You ask whether or not this man's citizenship is in order for your Board 
to consider him as an applicant. 

I cannot find anything in the state dealing with the practice of medicine 
in this State, which is Article I of Chapter 90 of the General Statutes, 
which requires an applicant for license to be a citizen. You will remember 
that on the 2d of February, 1945, this office ruled at the instance of your 
Board that an alien could practice medicine in this country if such alien 
otherwise complied with the requirements of your Board as to obtaining 
license. So far as I can see, the person in question is a citizen. The con- 
viction of such person an a felony charge in the State of Maryland would 
not operate to deprive him of his citizenship in this State, and he was 
not convicted in any Federal Court, there would not be any question of a 
Federal nature to complicate the situation. I am assuming, of course, and 
I am answering this letter on the basis that abortion is a felony in the 
State of Maryland as it is in the State of North Carolina. 

I am of the opinion, therefore, that the proceedings in Maryland did not 
operate to deprive this person of his citizenship insofar as he is a citizen 
of the United States and of the State of North Carolina. 

LICENSES; CHANGE OF NAME BY MARRIAGE AFTER ISSUANCE OF LICENSE 

9 October 1945 

I have your letter of September 25, 1945, attaching copy of a letter from 
Jane Gregory Marrow, M.D., whose license was issued last June to her 
under the name of Lucy Jane Gregory, and who now desires to substitute 
the name, Jane Gregory Marrow, by reason of her recent marriage. Dr. 
Marrow enclosed with her letter a certified copy of her marriage certificate. 
She states that she wants this matter settled in order that she might use 
the name, Jane Gregory Marrow, both professionally and in private life. 

There is nothing necessary to be done by Dr. Marrow to enable her to 
use her new name either professionally or in private life. Upon her mar- 
riage to Mr. Marrow she immediately acquired her new name by operation 
of law, and she is entitled to use such new name not only in private life, 
but also professionally. The fact that her license is in her maiden name 
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does not affect her right in this respect as long as there is sufficient identi- 
fication of person. • 

Aside from the fact that Dr. Marrow need take no action to accomplish 
what she desires, I know of no way in which she could have her license 
changed to carry her married name. Moreover, there would be the practical 
difficulty in regard to the issuance date stated on the certificate. If the 
original issuance date is used, the certificate could not very well recite 
her married name, for she was not married on that date. If the certificate 
carried a subsequent date, it would not state the truth, for the reason that 
the license was not issued on that date. It seems to me that the only other 
alternative might be the issuance of a new and different kind of certificate, 
reciting all of the facts, including the fact of original issuance and the fact 
of subsequent marriage. However, I know of no authority by which this 
can be done. 

APPLICATIONS FOR MEDICAL LICENSE; REFUSAL BY BOARD; 

REMEDY OF APPLICANT 

21 November 1945 

I have your letter of November 19 in which you write me as follows: 
"Please advise me what recourse, if any, a physician may have when 

the State Board of Medical Examiners refuses him a license by en- 
dorsement of credentials and refuses him permission to take the reg- 
ular examination for licensure. I have in mind a case in which the 
board refused an applicant because he was not a graduate of a gi-ade 
A medical school." 
In order to express any opinion about the particular case which you 

have in mind, I would have to have full information about it. The Statute, 
G. S. 90-9, provides it shall be the duty of the board of medical examiners 
to examine for license to practice medicine or surgery, or any of the 
branches thereof, every applicant who complies with the provisions set 
out in this section. In the event the board should refuse to provide an ex- 
amination for anyone entitled to it under the provisions of this law, the 
applicant would have the right to compel the board to provide an examina- 
tion by a writ of mandamus. 

G. S. 90-12 provides that the Board of Medical Examiners may, when- 
ever in its opinion the conditions of the locality where the applicant resides 
are such as to render it advisable, issue a limited license. This, however, is 
entirely at the discretion of the board and, in my opinion, if the board re- 
fused to grant it, the applicant for such limited license would have no re- 
dress. 

APPLICATIONS FOR MEDICAL LICENSES; GROUNDS UPON 

WHICH THEY MAY BE REFUSED 

29 November 1945 

I have your letter of November 27th, supplementing your letter of No- 
vember 19th on the above subject, in which last letter you write me as fol- 
lows: 
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"Please refer to our correspondence on April 28 and 30, 1945, in 
reference to Luther R. Fultz. 

"Fultz now requests permission to take the regular State Board of 
Medical examination. The board has refused this permission on the 
grounds that he was convicted of criminal abortion in the State of 
Maryland and that his licensure would not be in the best interest of 
medical service to the citizenship of the state. This action was taken 
after, but not necessarily because of a resolution adopted by the Rich- 
mond County Medical Society as follows: 'Resolved to recommend to 
the State Board of Medical Examiners that Luther R. Fultz not be 
granted the privilege of taking the State Board examination.' 

"Please advise if in your opinion the board is justified in its refusal 
to grant permission for examination." 

G. S. 90-11 provides that every person making application for a license 
to practice medicine or surgery in the State shall be not less than twenty- 
one years of age and of good moral character before any license can be 
granted by the Board of Medical Examiners. 

Under this section the Board of Medical Examiners of the State of North 
Carolina would have the right to refuse to permit a person to take the 
examination who is found by the board not to be a person of good moral 
character. The fact that an applicant had been convicted in another State 
of criminal abortion would be very strong evidence to be considered by 
the Board upon the question of the moral character of the applicant. This 

rcumstance or any other of which the Board may have knowledge could 
form the basis of such a determination. The applicant, however, should be 
given notice and opportunity for hearing before such determination is made. 

APPLICANTS FOR MEDICAL LICENSE; REQUIREMENTS AT TO MEDICAL 

EDUCATION; CLASS A AND CLASS B MEDICAL SCHOOLS 

4 December 1945 

I have your letter of December 3, in which you state that an applicant 
for a license to practice medicine in this State has been refused, the appli- 
cant being a graduate of a medical college classified by the American 
Medical Association as a grade B school. The board refused licensing by 
endorsement of credentials of the applicant and refused permission to take 
the regular examination because of inadequate qualifications of the appli- 
cant. You state that this practice has been followed consistently by the 
board except in perhaps one or two cases, which may have been permitted 
by oversight. You inquire whether or not the board is authorized to take 
this position. 

The statute dealing with this subject is found in General Statutes, Chap- 
ter 90, Article 1. Section 90-6 provides that the Board of Medical Examin- 

is empowered to prescribe such regulations as it may deem proper gov- 
erning applicants for license, admission to examinations, the conduct of 
applicants during examinations, and the conduct of examinations proper. 

G. S. 90-9 provides that it shall be the duty of the Board of Medical Ex- 
aminers to examine for license to practice medicine or surgery, or any of 
the branches thereof, every applicent who complies with the following pro- 
visions: 
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"He shall, before he is admitted to examination, satisfy the board 
that he has an academic education equal to the entrance requirements of 
the University of North Carolina, or furnish a certificate from the 
superintendent of public instruction of the county that he has passed an 
examination upon his literary attainments to meet the requirements of 
entrance in the regular course of the state university. He shall exhibit 
a diploma or furnish satisfactory proof of graduation from a medical 
college in good standing requiring an attendance of not less than four 
years, and supplying such facilities for clinical and scientific instruc- 
tion as shall meet the approval of the board; but the requirement of 
four years attendance at a school shall not apply to those graduating 
prior to January the first, nineteen hundred." 

G. S. 90-10 provides for preliminary and final examinations and repeats 
the requirement that the applicant shall furnish satisfactory evidence of 
a medical school in good standing, and supplying such facilities for anatomi- 
cal and laboratory instruction as shall meet with the approval of the board. 

These statutes vest in the board the authority to determine whether or 
not the medical college is in good standing and provides for anatomical and 
laboratory instruction which is considered as necessary by the board. 

I am not informed as to what is required to meet the classification of 
medical colleges made by the American Medical Association or what con- 
stitutes grade A or grade B schools. The State Board of Medical Examiners 
would undoubtedly have the authority to act under the statutes cited to 
determine whether or not such institution had the required facilities for 
providing the education necessary, in their opinion, for admission to prac- 
tice. If the board has determined that the grade B college is not in good 
standing or does not supply such facilities for clinical and scientific instruc- 
tion as meets its approval, then it would have a right to refuse to issue 
the license by comity or to provide an examination for the applicant. 



OPINIONS TO MEDICAL CARE COMMISSION 

25  September  1945 

In your letter to me of August 28 you asked for an interpretation of the 
words "cost of hospital care" as used in General Statutes 131-119. You state 
that you are unable to decide whether the cost referred to in the law means 
an average cost of hospitalization, some arbitrary established cost, or some 
modification of the actual cost. 

The word "cost" as used in this section, in my opinion, is to be taken in 
its ordinary and established meaning and I do not think that for your pur- 
poses it is necessary to further define it. It is my thought that all the Com- 
mission would need to know was that the cost of the hospitalization of the 
indigent person was as much or more than the amount contributed from 
the State fund and that the balance of the expense or cost of the patient in 
the hospital was to be provided by the county or city having responsibility 
for the care of such indignent patient, or from some other sources, what- 
ever the cost might be. It would probably be that the hospital itself would 
accept an amount less than the actual cost to them of the indigent patient, 
and that would meet any requirements, so far as the State Commission is 
concerned, under the terms of this section. 

You also requested an interpretation of the words appearing in this 
same section, "or owned and operated by charitable, non-profit, non-stock 
corporations." 

These words mean, in my opinion, the hospitals in which no individual 
stockholder can under any possible circumstances receive any profits or 
earnings of the corporation. If it has this quality, it would be considered 
as a charitable, non-profit corporation. The law provides for the organiza- 
tion of non-stock corporations, which are corporations which do not issue 
capital stock but has a membership elected as may be prescribed by its char- 
ter or by-laws. In the event you have any particular instance to pass 
upon, it would be well to submit us a copy of the charter of the corporation 
in order that you might be advised as to its legal character. 

At your request, I have studied the question as to when the appropria- 
tion of $500,000.00 made in Section 131-119 will become available. I have 
sent you a copy of Section 23 V2 of Committee Substitute for House Bill No. 
11, the general Appropriations Bill of 1945. If after studying this and the 
language found in Section 131-119 any further advice from me is necessary, 
I will be glad to discuss this with you and the Assistant Director of the 
Budget, Mr. Deyton. 

You also ask my opinion about the language in the second paragraph of 
Section 131-122, which provides as follows: 

"Provided that no action shall be taken under this provision of this 
section, other than the work of the Commission, until a survey has been 
made and a report submitted to the Governor and Medical Care Com- 
mission by the Rockefeller Foundation or some other accredited agency 
with experience in the field of surveying large areas in connection with 
medical education and medical care. . ." 
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You state that you have been unable to secure a survey to be made by 
the Rockefeller Foundation or any other accredited agency, but that you 
can get individuals from the Rockefeller Foundation, and perhaps some 
other organization, who would help in the work. 

I believe that this statute requires that the survey be made by the Rocke- 
feller Foundation or some other "accredited agency" and I do not believe 
that the provisions of the statute would be met by merely having indi- 
viduals from these organizations to do the work. The statute contemplates 
that the organization itself should have the responsibility for the survey. 
I hope you can arrange it so that this can be done. I am enclosing you a 
copy of Section 131-122. 

EXPANSION OF MEDICAL SCHOOL OF THE UNIVERSITY OF NORTH CAROLINA 

27 December 1945 

I have your letter of December 22, in which you write me as follows: 

"It is respectfully requested that your interpretation be given for 
the guidance of this Commission as to Statutes 131-122 of Chapter 
1096, Session Laws of 1945. 

"Does the limitation apply to all or only a part of Section 131-122? 
"What is the extent of duties as prescribed in Statutes 131-122, of 

the 'Rockefeller Foundation or some other accredited agency with ex- 
perience in the field of surveying large areas in connection with medi- 
cal education and melical care?." 

G. S. 131-122 reads as follows: 

"Expansion of Medical School of the University of North Carolina. 
In order to carry forward the State-wide plan of hospital and medical 
care, the Board of Trustees of the University of North Carolina, by 
and with the approval of the Governor and the North Carolina Medical 
Care Commission, is hereby authorized and empowered to expand the 
two-year Medical School of the University of North Carolina into a 
standard four-year medical school. The North Carolina Medical Care 
Commission is authorized and directed to make a complete survey of 
all factors involved in determining the location of the expanded medical 
school, giving especial attention to the advantages and disadvantages 
of locating said school in one of the large cities of the State, and shall 
render a report of their findings to the Governor and Board of Trustees 
of the University of North Carolina. 

"Provided that no action shall be taken under this provision of this 
section, other than the work of the Commission, until a survey has been 
made and a report submitted to the Governor and Medical Care Com- 
mission by the Rockefeller Foundation or some other accredited 
agency with experience in the field of surveying large areas in con- 
nection with medical education and medical care. The report of such 
agency is to be submitted to the Governor and the Medical Care Com- 
mission in a reasonable time in advance of the report of the Governor 
and the Commission to the Board of Trustees." (Italics supplied). 

After giving this matter the careful consideration that its importance 
deserves, I am of the opinion that the survey referred to in the last para- 
graph, to be made by the Rockefeller Foundation or some other accredited 
agency, is intended to refer to the survey as to the location of the ex- 
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panded medical school which is referred to in the last sentence of the first 
paragraph. 

Under the last sentence of the first paragraph in the section, the North 
Cai'olina Medical Care Commission is authorized and directed to make a 
complete survey of all factors involved in determining the location of the 
expanded medical school, and, as a second requirement of this sentence, the 
Medical Care Commission is required to render a report of its findings to 
the Governor and the Board of Trustees of the University of North Caro- 
lina. Immediately following this sentence is the proviso sent up as an 
amendment on the floor when the bill was under consideration in the Sen- 
ate, which says that no action shall be taken under this provision of this 
section, which is, in my opinion, a reference to the immediately preceding 
sentence in the section. The first sentence authorized and empowered the 
Board of Trustees of the University, with the approval of the Governor 
and the Medical Care Commission, to expand the two-year medical school 
into a standard four-year medical school. The provision of the second sen- 
tence, as above noted, is with reference to a complete survey and a report 
to the Governor and the Board of Trustees. 

• It seems to me that the reference to the survey in the last sentence of 
the first paragraph of the section and the reference to a survey in the pro- 
viso, both relate to a survey as to location as the two sentences are con- 
nected by a direct reference as well as one immediately following the other. 

Under the section as a whole, however, the Medical Care Commission and 
the Governor are required to approve the action of the Trustees of the 
University of North Carolina in expanding the Medical School and if, in 
the opinion of the Medical Care Commission, it is desirable to secure the 
opinion of the agency making the survey under the last paragraph of the 
section as to need or other factors in connection with the expansion of the 
medical school, there is nothing in the Act which would prevent the Medical 
Care Commission from requesting this special agency to include in its sur- 
vey the question of need or any other factors which would be desired by 
the Medical Care Commission, or the members thereof, in aiding them in 
their decision as to approval of the action of the Board of Trustees of the 
University in expanding the medical  school. 



OPINIONS TO HOSPITALS BOARD OF CONTROL 

INSANE PERSONS AND INCOMPETENTS; TRANSFER OF RESIDENTS OF THIS 

STATE FROM HOSPITALS WITHOUT THE STATE TO HOSPITALS WITHIN 

THE STATE; AUTHORITY OF HOSPITAL TO HOLD PATIENTS 

PRIOR TO ACTION OF CLERK 

21 August 1945 

I have your letter of August 13, 1945, in which you ask for my construc- 
tion of Section 122-63.1 of the General Statutes of North Carolina. You 
specifically ask if the Superintendent of a Hospital in this State has auth- 
ority to retain a resident of this State who, while outside of this State, was 
found to be mentally disordered and was committed to a Hospital in some 
other State and is transferred directly to a Hospital in this State as pro- 
vided for in the above cited section. 

I agree with you that the law is not entirely clear on this point. However, 
it is my opinion that when a resident of this State is found to be mentally 
disordered while outside of the State, and is committed to a Hospital in an- 
other State and transferred directly to a Hospital in this State, the Superin- 
tendent of the Hospital to which he is transferred has the same authority 
over this patient upon admittance to the Hospital as he has over any 
other patient committed to the Hospital. I realize that this would mean that 
the Superintendent would be holding the patient before legal commitment 
papers have been issued by a clerk of court in this State. While this is not 
to be desired, it seems to me that we must so construe G. S, 122-63.1 or 
have that section become meaningless in many cases. I do not believe that 
the General Assembly intended for a mentally disordered resident of this 
State to be brought into this State from a Hospital outside of the State 
and then be discharged until he can .be again apprehended and a legal 
commitment issued. The section, you will note, provides that the patient 
shall be transferred directly to the proper State Hospital in this State. 
Until some patient applies to, and is released by, a court of competent 
jurisdiction, I think it is wise that the Superintendents of the various Hos- 
pitals hold these patients even prior to the issuance of the commitment. I 
do not believe that any liability would be incurred by such action. 

I regret that I cannot be more specific, but the law itself is in an uncertain 
state. 

HOSPITALS FOR THE INSANE; INSANE PERSONS AND INCOMPETENTS; RIGHT 

OF HOSPITAL AUTHORITIES TO MAKE SPINAL FLUID TESTS TO DE- 

TERMINE IF PATIENT IS INFECTED WITH VENEREAL DISEASE 

16 October 1945 

You have inquired if the Hospital authorities are permitted to make 
spinal fluid tests to determine whether persons committed to said institu- 
tions are infected with venereal diseases, and to determine, when persons 
are infected, whether the central nervous system has become affected by 
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the disease. You also inquire if the local health officers have authority to 
make this test on patients of the State Hospitals when the authorities at 
the Hospital do not object. 

The statutes regulating the hospitals for the mentally incompetent in this 
State do not specifically authorize the physical examination of persons com- 
mitted to said hospitals. Of course, the right to make an examination must 
necessarily be implied from the general nature of the treatment required 
of these institutions. This generally implied power would probably be broad 
enough to include the right to make a spinal fluid test. However, since we 
are acting upon implied rather than express powers, it is my opinion that 
it would be wise to refrain from making such tests unless the patient con- 
sents thereto. If the patient consents to the test, he would be estopped to 
later raise any objection. If he does not consent, and the test is made 
against his will, some difficulties, both practical and legal, may arise. It 
would seem wise, therefore, to make this test only when the patient con- 
sents. I am informed that this is the policy followed by the State Board 
of Health and by the United States Army. 

This office has heretofore ruled in a letter to Honorable Adam Younce, 
Greensboro, that health officers have authority to make spinal fluid tests. 
I am enclosing a copy of this opinion for your use. You will note that the 
opinion expressed in the letter is modified by the policy which has been 
adopted by the State Boax'd of Health. This is found in a postscript to the 
letter. 

As stated above, it seems to me that this policy adopted by the Board of 
Health would be a wise one for you to follow. 

INSANE PERSONS AND INCOMPETENTS; OPERATIONS ON INMATES OF STATE 

HOSPITALS; CONSENT OF PATIENT AND NEXT-OF-KIN 

23 October 1945 

In conference with you last week, my attention was directed to an opinion 
of this office to Dr. J. F. Owen, written on January 20, 1943, relating to 
the above subject. This opinion considered what now appears as Article 
22 of Chapter 130 of the General Statutes (130-242, 130-243). These sec- 
tions create a board of consultation which is to give its approval to the per- 
formance of operations on inmates of State hospitals. You have inquired if 
these sections contain the exclusive method of acquiring consent for the 
performance of an operation or whether the consent of the patient and his or 
her next-of-kin will be sufficient without complying with the provisions of 

.   these sections. 

It is my opinion that these sections were adopted to fill a hiatus or inter- 
stice which existed in the law theretofore. A reading of the sections dis- 
closes that they were intended to apply in situations where, for any rea- 
son, the consent of the patient and his next-of-kin could not be procured. 
I am, therefore, of the opinion that the hospital authorities would be justi- 
fied in rendering surgical treatment to inmates when necessary and when 
the proper consent has been secured, without complying with the provisions 
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of the above quoted sections. This construction makes the sections in ques- 
tion complementary and enabling rather than exclusive and restrictive. 

NORTH CAROLINA HOSPITALS BOARD OF CONTROL; RIGHT TO CONSTRUCT 

AND OPERATE PSYCHIATRIC HOSPITAL 

30 November 1945 

I have your letter of November 27th, in which you request my opinion 
as to whether any provision is now made by law by which a psychiatric 
hospital could be constructed in connection with the four year medical 
schools at Duke and Wake Forest which would either be operated by the 
two medical schools or operated by the State in connection with these in- 
stitutions. 

There is no appropriation made by the General Assembly which would 
authorize the construction of such a psychiatric hospital. The only pro- 
vision made by law of this character with which I am familiar is the one 
provided for the construction of a hospital in connection with the four year 
medical school of the University of North Carolina, with the provisions 
of which I am sure you are familiar. In the absence of such legislation no 
appropriation or expenditure of the character mentioned by you could be 
male, and there are no funds from which any such allocation could be pro- 
vided. 

DEAD BODIES; AUTOPSIES; INMATES OF HOSPITALS; PERFORMANCE 

OF AUTOPSIES ON BODIES OF 

8 May 1946 

I have your letter of May 3, 1946. You inquire as to the right of the 
Hospital authorities to perform autopsies on the dead body of an inmate 
of a State Hospital, Your inquiry relates to the granting of consent for 
the performance of such autopsies by North Carolina Board of Anatomy, 
the surviving spouse or next of kin of the deceased, and the deceased him- 
self. 

The last paragraph of G. S. 90-212 provides that whenever an inmate 
of a State Hospital, etc. dies, his body may be embalmed and delivered to 
the North Carolina Board of Anatomy but said body shall be surrendered 
to the husband or wife of the deceased or to any other person within the 
second degree of consanguinity upon demand at any time within ten days 
after death upon the payment to said Board of the actual cost to it of em- 
balming and preserving the body. 

G. S, 90-213 makes it unlawful to hold an autopsy on any dead human 
body subject to the provisions of Article 14 of G. S. 90, without first obtain- 
ing the consent, in writing, of the Chairman of the Board of Anatomy or 
his agent. This section does not prevent a person from making a testa- 
mentary disposition of his or her body after death. 

G.  S.  90-218 provides that the  superintendent or other  administrative 
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head of an institution maintained by the State may authorize a post-mor- 
tem examination of the dead body of any inmate of such institution, 

G. S. 90-220 provides that no such authorization shall be given without 
first securing the written consent of the deceased person's spouse or one of 
the next of kin or nearest known relative. 

If the decedent had sufficient mental capacity to make a will and he did 
so and authorized an autopsy to be performed on his body after death, the 
Hospital authorities could act upon this testamentary disposition without 
regard to the statutory pi-ovisions outlined above. Since, however, we are 
concerned with the bodies of mentally disordered persons, it becomes ob- 
vious that this provision will be of little help in solving the problem with 
which we are now faced. 

Although the general law (25 C.J.S.—DEAD BODIES, Section 3) is to 
the effect that no particular formality is required in directing the disposi- 
tion of one's remains, and that such directions may be parol, I am of the 
opinion that this general rule is abrogated in this State by the provisions 
of G. S. 90-212, which provide that the body of an inmate of a State Hos- 
pital shall be surrendered to the surviving spouse or next of kin upon de- 
mand made within ten days after the death of the inmate. This position 
is buttressed by the fact that the General Assembly specifically inserted a 
provision preserving the right to make a testamentary disposition of one's 
body. 

The rights granted by Articles 14 and 15 of Chapter 90 of the General 
Statutes do not accrue until the death of the inmate. Thus, it is my opinion 
that the surviving spouse or next of kin cannot waive his right to claim 
the body of a deceased inmate of a State Hospital in advance of the death 
of such inmate. Such a waiver would be merely an attempt to dispose of an 
expectancy or possibility. On the contrary, our statute specifically provides 
that the body of the deceased inmate shall be surrendered to the spouse or 
next of kin upon demand within ten days after death. This right accrues to 
the spouse or next of kin upon the death of the decedent and may be ex- 
tinguished by consent to the autopsy by such spouse or next of kin at any 
time after the death of the decedent. In other words, it is my opinion that 
the right must accrue before the waiver or surrender of the right would be 
effective, and the right does not accrue until the death of the inmate. 

This same I'easoning would, in my opinion, apply to the consent which is 
to be given by the Board of Anatomy under G. S. 90-213, and the authoriza- 
tion of the superintendent of the Hospital under G. S. 90-218, and the con- 
sent of the next of kin under G. S. 90-220. 

I advise, therefore, that in my opinion, where there is no testamentary 
disposition of the body, the State Hospital authorities must apply the stat- 
utes as of the time of the death of the inmate. All consents or waivers must 
be secured after the death of the decedent to be effective. The only way in 
which the authorities can avoid the holding of the dead body for the ten 
days specified in G. S. 90-212 is to secure a waiver of rights or a consent 
to the performance of the autopsy after the death of the decedent and be- 
fore the expiration of the ten days. Of course, insofar as the rights of the 
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Board of Anatomy are concerned, its consent may be given at any time 
after the death of the decedent. This consent, however, will be no protection 
until the rights of the surviving spouse or next of kin have been waived, or 
have been extinguished by the lapse of time. 



MISCELLANEOUS OPINIONS NOT DIGESTED 

18 July 1944 

I have your letter of June 27 which was acknowledged in my absence by 
Mr Patton. I note that you wish to be advised as to whether or not, under 
Chapter 752 of the Session Laws of 1943, the allotments by the Governor 
and Council of State from the Contingency and Emergency Fund would be 
confined to the present biennium or whether the Act is one that continues to 
authorize such allotments in future bienniums. 

There is nothing in the Act which confines the authority given to the 
Governor and Council of State to the present biennium. Section 1 provides 
that the Governor and Council of State may, in their discretion, allot from 
the Contingency and Emergency Fund such amounts, not exceeding $2,- 
000.00 per annum, as may be deemed essential to supplement the revenue 
and income from the North Carolina State Art Society, Incorporated, in 
paying the necessary administrative expenses of the same. I am, there- 
fore, of the opinion that under this Act the Governor and Council of State 
would be authorized, in future bienniums, to make such allocations as are 
authorized by this Act. 

CONSTITUTIONALITY OF CURATIVE STATUTES 

16 March 1945 

I have been requested to submit to you a memorandum in regard to the 
constitutionality or curative statutes. I think the subject has particular 
reference to a bill introduced in the General Assembly by Senator Rose of 
Cumberland County dealing with the validation of certain irregular sales 
under executions. In the short time that I have, I can only deal with the 
subject in a general manner. 

It should first be stated that curative Acts relating to defects in acknowl- 
edgments, probates, probate of wills, and many other subjects have generally 
been held to be constitutional by the Supreme Court of this State and by 
the highest appellate Courts of other states. It is only when third parties 
have acquired rights which will be impaired by the Act which is intended 
to cure the defective execution, pi-obate, etc., that such Acts are held to be 
invalid. We may say, therefore, that curative Acts are constitutional and 
valid, but in their application to particular cases they may be invalid. Per- 
haps the best statement on this subject is contained in Volume 1 of American 

, Jurisprudence, Section 133, which is as follows: 

"A curative statute, in so far as it applies to the parties to instru- 
ments or persons standing in no better position, does not come within 
the constitutional prohibition of legislation that impairs the obligation 
of contracts or divests vested rights. The statute in this aspect merely 
seeks to do justice by carrying out the intention of the parties. Any 
other view would concede a vested right to do a wrong, inasmuch as it 
would permit the party to take advantage of the defect or omission and 
escape his just obligation. The act, then, does not defeat any 'rights' 
of the parties, but merely changes a rule of evidence so as to permit 
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proof of the contract evidenced by the instrument. Persons whose 
rights accrue subsequent to the statute must be deemed to have acted 
in contemplation thereof, and are not in a position to attack its validity 
by claiming that their rights are beyond its control; but innocent third 
persons who acquired rights before the enactment of the statute are 
in a different situation. They are protected by the principle of our 
constitutional law which finds expression in the provisions inhibiting 
the legislature's impairing of contracting obligations or divesting of 
vested rights.    As to such persons, the statute is inoperative." 

In dealing with the question of validating irregularities of execution 
sales and judicial proceedings, we find the following in 12 C. J. Section 791, 
page 1093: 

"The legislature may cure judicial acts which are void through ir- 
regularity in procedure. Thus the legislature may cure irregularities 
in the time or place of the sitting of the court, or defects in retui'ns of 
sheriffs to levies of execution; it may validate acts of a sheriff in im- 
properly selling land under execution; it may legalize judgments en- 
tered on an unauthorized waiver of summons by a defendant; and it 
may make valid and effective unsigned records of a court. But where 
the court in which the proceedings were had possessed no jurisdiction, 
its acts cannot be validated. And, in like manner, prior defective judi- 
cial proceedings may not be validated where the effect would be to 
confirm actions resulting from fraud, or to divest vested rights, or, it 
would seem, where there was an absolute lack of notice to the losing 
party." 

The Supreme Court of North Carolina is in accord with the doctrine laid 
down in these reference works. 

In the case of VAUGHT v. WILLIAMS, 177 N. C, page 80, the Supreme 
Court of North Carolina quotes with approval Cooley on Constitutional 
Limitations (7th Ed.), 531, as follows: 

" 'If the thing wanting or which failed to be done, and which con- 
stitutes the defect in the proceedings, is something the necessity for 
which the Legislature might have dispensed with by prior statute, then 
it IS not beyond the power of the Legislature to 'dispense with it by 
subsequent statute. And if the irregularity consists of doing some 
act, or in the mode or manner of doing some act which the Legislature 
might have made immaterial by prior law, it is equally competent to 
make the same immaterial by a subsequent law.' 

" 'In general, statutes curing defects in acts done or authorizing the 
exercise of powers which act retrospectively are valid, provided the 
Legislature originally had authority to confer the powers or authorize 
the acts. _ The Legislature may legalize conveyances made by execu- 
tors administrators, guardians, or other persons in similar positions of 
trust, which are irregular because of some omission or lack of power 
on the part of such trustee.' "    8 Cyc    1023 

Quoting again from VAUGHT v. WILLIAMS: 

JZ^'^ Pi-inciple has been fully recognized in this State, and acts vali- 
^fl ^v..^^^^^.^^ ^""^ ''''""•^ ''^^^^*' ^^ «*^^^- instruments which would 
have made them inoperative have, as between the parties, been fre- 
lOrSV'^'Ifi'rR ^f.""^ I ^^'''' ^^ N- C-. 458; Gordon v. Collett. 
R C.l!; 321 ""• ^^^^^"' 120 N. C, 129, and other cases, 6 

w'afk^er^Svf t Uw " ^"^^^^^^^ ^^J?' *^^" ""^^^ consideration, Justice Walker says, m Weston v. Lumber Co., 180 N. C, 268: 'The statutes are 
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highly remedial and should be liberally construed, so as to embrace all 
cases'fairly within their scope. It is constructive legislation; we are 
saving titles, and not destroying them. It has been said that "such 
acts are of a remedial character, and are the peculiar subjects of legis- 
lation. They are not liable to the imputation of being assumptions of 
judicial power." ' " 

The following cases sustain the validity of curative statutes: 

WESTON V. LUMBER CO., 160 N. C. 263; 
FIBRE  CO. V.  COZAD, 183 N. C. 611; 
TATOM  V.  WHITE, 95 N. C. 460; 
SLUDER V. LUMBER CO. 181 N. C.    72; 
BARRETT v. BARRETT, 120 N. C. 131. 

In the case last above cited the Court said: 

"The Legislature has power to pass, repeal or modify the laws regu- 
lating the manner of executing, proving or recording conveyances, and 
the exercise of such power to cure defective compliance with former sta- 
tutes cannot be an interference with vested rights as between the parties 
to such instruments. It only becomes so when third parties have ac- 
quired rights which will be impaired by the act which is intended to 
cure the defective execution, probate, or registration It is com- 
petent for the Legislature to decide what mode of probate shall be 
valid, and when it does so it can affect past as well as future probates, 
except that the rights of third parties, claiming prior to the validating 
act, cannot be divested. Retrospective legislation is not necessarily 
invalid." 

While I have not had time to find a case dealing with execution sales, it 
is submitted, however, that such sales and their requirements have been 
created and fixed by statute, just as the requirements of probates and ac- 
knowledgments, and the Legislature, therefore, has the right to cure by; sub- 
sequent statute a failure to comply with a former statute in that respect, 
subject always to the vested rights of third parties acquired before the ef- 
fective date of the validating statute. The application of curative statutes 
to execution sales does not seem to have ever been questioned. As an ex- 
ample, you will find such statutes dealing with executions in our General 
Statutes, Sections 1-331, 1-332 and 1-335. 

TEACHERS' AND STATE EMPLOYEES' RETIREMENT SYSTEM; MUNICIPAL 

RETIREMENT SYSTEM OF WINSTON-SALEM; RIGHT OF EMPLOYEE 

TO PARTICIPATE IN STATE SYSTEM AND 

MUNICIPAL SYSTEMS 

10 April 1945 

You state that by virtue of the provisions of Chapter 296 of the Public- 
Local Laws of 1939, the governing body of the City of Winston-Salem was 
authorized to establish a Retirement Fund for the employees of the City of 
Winston-Salem. You further state that the voters of the City of Winston- 
Salem sometime ago authorized the levy of a tax up to twenty cents with 
which to supplement the salaries paid to teachers in the local schools. It 
IS now proposed by virtue of the Public-Local Act above cited to establish 
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a Retirement Fund for the employees of the City of Winston-Salem, and 
some of the teachers in the public schools of Winston-Salem who are also 
members of the State Retirement System, would like to participate in the 
Winston-Salem System, with contributions on the part of the City and on 
the part of the teachers being based upon that part of the teachers' salaries 
paid from the local System. 

Your questions are as follows: 
(1) Are such teachers employees of the City of Winston-Salem within the 

terms of Chapter 296 of the Public-Local Laws of 1939, and, if so, are they 
eligible to participate in the proposed Winston-Salem Retirement System? 

(2) Will participation by a teacher in the public schools of the City of 
Winston-Salem in the State Retirement System preclude the teacher's par- 
ticipation in the Winston-Salem System? 

The coverage provisions,—that is, those provisions descriptive of the 
membership in the Winston-Salem System,—are found in Section 2 of Chap- 
ter 296 of the Public-Local Laws of 1939, and are as follows: 

"That the governing body of the City of Winston-Salem may estab- 
lish, by ordinance, a Retirement Fund which provides for the payment 
of benefits to employee members of the Winston-Salem Employees' Re- 
tirement Fund . . . ." 

And in the third paragraph of Section 2 the following appears with refer- 
ence to membership in the Fund: 

"Membership may be compulsory for such officers and employees of 
the City of Winston-Salem as shall be so designated in the ordinance. 
The City of Winston-Salem and such members shall contribute jointly 
to the Winston-Salem Employees' Retirement Fund in such proportion 
as shall be stated in the ordinance, in order to meet the liabilities ac- 
cruing against such Fund because of personal service rendered to said 
City by such members after the establishment of such Fund . . . ." 

It seems to me that the above Public-Local Act intended to limit its cover- 
age to officers and employees of the City of Winston-Salem. It is true that 
the phrase, "as shall be so designated in the ordinance" is used in the sta- 
tute, but it appears that this phrase is used to allow the City of Winston- 
Salem to designate the type and kind of officers and employees who may 
have the benefit of membership in the Retirement Fund. Such persons so 
designated must still be "officers and employees of the City of Winston- 
Salem" and I can see nothing in this sentence that authorizes the governing 
authority of the City of Winston-Salem to make a definition of employment 
or of employee above and beyond the generally accepted definition of such 
terms. To have the benefit of the Retirement System established under this 
Act, a person must belong to that group designated as officers and employees 
of the City of Winston-Salem and beyond that, such person must be in the 
classification and group designated in the ordinance. I think it is unneces- 
sary, for the purposes of this letter, to discuss the legal meaning of the 
word "employee" or to make any interpretation of the word "officers." 

The public school system of the State and the status of school teachers is 
fixed by Chapter 115 of the General Statutes. When you speak of the teach- 
ers in the public schools of Winston-Salem, I assume you speak of the teach- 
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ers of the public schools in that city administrative unit, as I understand 
that all special charter districts have been abolished. Section 115-8 of the 
General Statutes defines a city administrative unit. Beginning with Sec- 
tion 115-352 and extending through 115-382 of the General Statutes, there 
is fixed by law and organization of schools in county and city administrative 
units, their administrative officers, and the method of employing school 
teachers as well as their dismissal. The method for city administrative units 
,ill be found in Sections 115-353, 115-354, and 115-359. It is the duty of the 

governing body of a city administrative unit to cause written contracts, on 
forms to be furnished by the State, to be executed by all teachers and prin- 
cipals. As I see the matter, therefore, without discussing details or statutes, 
the school teachers in the schools of the City of Winston-Salem do not enter 
into any contract of employment whatsoever with the City of Winston- 
Salem, but to the contrary, they enter into a contract with the board of 
trustees or other governing body of the city administrative unit, which is 
an entity and organization separate and apart from the municipality of 
Winston-Salem. Attention is also called to the fact that the boundaries of 
I city administrative unit are not necessarily co-equal or limited by the cor- 
porate limits of a city, as in many cases the boundaries of a city administra- 
tive unit extend beyond and take in other taxpayers and territories than 
those within the city limits. The fact that a tax has been voted with which 
to supplement salaries paid to teachers in the local schools does not detract 
from what I have already said. This is all explained in the case of BRIDGES 
V. CHARLOTTE, 221 N. C. 472, at pages 480 and 481. In that case the 
Court said: 

"From those cases, as well as from the reasoning of the matter, we 
gather a clear impression that whatever may be the limitations of a 
municipality with respect to its ordinary government under Article 
VII, Section 7, they do not apply to it as an authorized agency in con- 
nection with the public school system; and that they do not, in fact, 
apply to any agencies as school administrative bodies, some of which, 
indeed, have no municipal functions to becloud the issue. In many city 
administrative units, the boundaries of the unit do not coincide with the 
city limits." 

This is made clear also in the concurring opinion of Justice Barnhill, 
where he states on page 385 of this same case as follows: 

"Any local administrative agency, with the approval of the tax- 
levying authorities within the agency and the State School Commis- 
sion, in order to operate schools of a higher standard than those pro- 
vided by the State support, may supplement any object or item of school 
expenditure, including an extended term not exceeding a total of 180 
days. The tax levy to provide the funds with which to supplement must 
first be approved by the electorate. The amount raised by taxation be- 
comes a part of the total allotment for operational expenses and must 
be budgeted and approved by the State School Commission. Section 
17. The funds of the unit, including the part raised by local taxation, 
is audited by the school authorities, section 20(2), and are disbursed 
under the regulatory provisions of the statute. 

"Hence, it appears that the State supported school within the local 
administrative unit, as thus supplemented, does not, by virtue of the 
supplement, become a separate school entity.    It remains an integrated 
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part of the State School System. The discretion vested in the local 
authorities is the discretion to provide or not to provide higher stand- 
ards, including an extended term. The 'school of higher standards,' 
once established, remains a part of the State-wide system under the 
general supervision of the State School Commission until the special 
levy is revoked or changed by an election.    Section 17." 

In examining the cases decided under the Workmen's Compensation Law, 
I think you will find that in no instance has a school teacher been regarded 
as an employee of a city. There are several cases involving the question of 
liability as between the State and the County Board of Education, or the 
governing authority of the city administrative unit, but I have been unable 
so far to find a case where it has been held that a teacher is an employee of 
a corporate municipality. It seems to me that at the present time the teach- 
ers are employed by the governing authority of the city administrative unit 
acting as an administrative agency of the State of North Carolina and as an 
agency which is a component part of the whole public school system of the 
State, and such teachers do not hold any contracts of employment and are 
not under any contractual obligations to or with the governing authority of 
the City of Winston-Salem, which is a governmental system separate and 
apart from the school system, irrespective of the fact that citizens and prop- 
erty owners of the City may vote to tax themselves to supplement salaries 
of school teachers or for the purpose of extending the term of school. 

I am of the opinion, therefore, that the teachers m.entioned in your letter 
are not employees of the City of Winston-Salem within the terms of Chapter 
296 of the Public-Local Laws of 1939. If you have certain teachei's whose 
salaries are paid entirely from local funds, I am still of the opinion that they 
are not employees of the City of Winston-Salem within the meaning of the 
Public-Local Act mentioned above. 

As to your second question, I do not find anything in Chapter 135 of the 
General Statutes which authorizes the Retirement System for teachers and 
State employees which would prevent participation by a teacher in the pub- 
lic schools of the City of Winston-Salem in the Winston-Salem Retirement 
System because such teachers are covered by and are members of the State 
Retirement System. Of course, when I say this, the opinion I have given 
above as to the right of such teachers to be members of the Winston-Salem 
System at all must be taken into consideration. The only persons specific- 
ally excluded from the State Retirement System,—that is, persons who 
might come within the coverage provision,—are State Highway patrol- 
men, who have become members of the Law Enforcement Officers Benefit 
and Retirement Fund, which you will see by reading Section 135-3.1 of the 
General Statutes. Incidentally, your attention is called to Section 135-8 of 
the General Statutes dealing with the State Retirement System, which re- 
quires city administrative units to pay contributions into this System where 
the salary is paid in part from State funds and part from local funds, or 
where the entire salary is paid from county or local funds 

If you should decide, therefore, that irrespective of what is here said, 
schoo teachers of Winston-Salem schools are entitled to participate in the 
\^lnston-Salem System, then I know of no statute or law that would cause 
such teacher or teachers to forfeit their rights in the State Retirement Sys- 
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tern, and likewise there is no law that would relieve the city administrative 
unit from contributions to the State System or would relieve such teachers 
from deductions from their salaries for payment into the State System. 

VENEREAL DISEASE EDUCATION INSTITUTE; CONTRACT FOR PRODUCTION OF 

MOVING PICTURE FILM; METHOD OF LETTING 

25 April 1945 

Receipt is acknowledged of your letter of April 24, in which you advise 
that your Institute, an agency supported by the United States Public Health 
Service and the North Carolina State Board of Health, with an additional 
annual gift from the Smith Reynolds Foundation, is interested in making a 
contract with a motion picture concern for the production of a picture to be 
used in the educational work of your organization. I understand from 
your letter that the money to pay for the cost of this film will be paid to you 
by the State of Georgia from money allotted to it by the United States 
Public Health Service and that, in consideration of this payment, the State 
of Georgia will have a right to use the film in that State. 

You inquire whether or not you can negotiate a contract with the producer 
without offering this job through competitive bidding, and whether or not 
the contract would have to be let through the Division of Purchase and 
Contract. 

I have conferred with you and Mr. W. Z. Betts in the office today about 
this matter. 

General Statutes 143-49, defining the powers and duties of the Director of 
Purchase and Contract, provides in subsection  (c)  as follows: 

"(c) To purchase or contract for all telephones, telegraph, electric 
light power, postal and any and all other contractual services and needs 
of the State Government, or any of its departments, institutions, or 
agencies; or in lieu of such purchase or contract to authorize any de- 
partment, institution or agency to purchase or contract for any or all 
such services." 

Under the italicized portion of this subsection, I am of the opinion that 
the Director of Purchase and Contract would have the authority to authoi-ize 
your Institute to enter into the contract for the production of the film with- 
out letting this contract at public bidding. The requirements of our statute, 
143-53, as to competitive bidding, applies only to the purchase of supplies, 
materials and equipment involving an expenditure in excess of $2,000.00. 
This section, however, requires that regardless of the amount of the ex- 
penditure, it is the duty of the Director of Purchase and Contract to solicit 
bids direct from reputable sources of supply. These provisions, however, 
are not applicable to the contracts for services such as contemplated in the 
proposed motion picture production contract. G. S. 143-49, which relates 
to this matter, requires that the contracts be made by the Director of Pur- 
chase and Contract or by the agency, with his authority, as provided in sub- 
section   (c)  above quoted. 
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MUNICIPALITIES; WAR MOBILIZATION AND RECONVERSION ACT OF 1944; 
ADVANCES TO MUNICIPALITIES NOT A DEBT 

7 September 1945 

You have requested my opinion v^^hether or not advances made to counties, 
cities and towns under the provisions of Title 5 of the War Mobilization and 
Reconversion Act of 1944, which authorized the Federal Works Administra- 
tor to make advances of funds to non-federal public agencies to assist in 
plan preparation of their public works, could be accepted by counties, cities 
or towns in this State, and if such advances would constitute debts within 
the meaning of the Constitution and laws of this State. 

The Act, as recited on page 4 of the regulations adopted, authorizes as- 
sistance in the form of loans or advances of federal funds for plan prepara- 
tion for specific public works and the regulations provide, in Section 4(b), 
that an advance shall not be required to be repaid until funds become avail- 
able to the public agency to construct the specific public work for which the 
advance was made, and, therefore, until such funds are available, an ad- 
vance shall not be deemed by the United States to be a debt or obligation 
within the meaning of any constitutional, statutory or other debt limita- 
tion. 

Section 12 of the regulations provides, with respect to repayment of ad- 
vances, as follows: 

"Each advance made for plan preparation shall be repaid in full with- 
out interest by the applicant out of the first funds that become avail- 
able to it from any source for the construction of the specific public 
work so planned." 

By the terms under which the advances may be made as recited, no obli- 
gation exists on the part of the local government to repay the advance until 
funds become available to the public gaency to construct the specific public 
work for which the advance was made. This, in practical effect, means that 
if the advancee never made available the funds for the construction of the 
project, there would never be any obligation whatever to repay the money. 

It would also mean that if, in order to construct the project, it would be 
necessary to raise funds by the issuance of bonds, supported by a vote of 
the people and approval of the Local Government Commission, no obligation 
to repay the money would arise until all such conditions had been complied 
with; in other words, it is an obligation which would arise in the future if 
the conditions referred to exist and, if they do not exist, there would be no 
obligation to repay the money. If such conditions do arise, then all statu- 
tory and constitutional provisions must be complied with prior to the time 
the funds will become available for such purpose. 

There -is no law which prohibits a county, city or town from accepting 
funds under these circumstances and, in my opinion, they could lawfully 
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TRUSTEES OF THE UNIVERSITY OF NORTH CAROLINA; POWER TO ACCEPT THE 

WILLIAM HAYES ACKLAND MEMORIAL BUILDING FOR AN ART 

GALLERY OR MUSEUM 

30 October 1945 

I am advised in a letter received from you under date of October 16, that 
the attorneys representing Rollins College have filed a brief in which they 
challenge the right of the Board of Trustees of the University of North Caro- 
lina to accept, if designated for this purpose by the Court, the William Hayes 
Ackland Memorial Building which, under the terms of the will, is to be in 
the form of a gallery or museum to include an apse for the interment of the 
testator's remains, to be known as the William Hayes Ackland Memorial, 
the building to be substantially in accordance with plans for such a museum 
which had been submitted to the testator by Duke University. 

The right of the Trustees of the University of North Carolina to accept 
the designation by the Court as the Southern University best suited to 
carry out the general charitable purposes of the testator is challenged by 
the attorneys for Rollins College upon the basis that the Trustees of the 
University have no authority to accept the trust, as its provisions require 
that the remains of the deceased shall be interred on the campus of the Uni- 
versity. 

As a second position, they contend that the designation of the University 
of North Carolina should not be made because the University could not be 
subject to suit to enforce the provisions of the trust in the event there was 
any violation on its part of any of the conditions thereof. 

In support of the position of the attorneys for Rollins College, they refer 
to a letter of the present Attorney General dated June 28, 1939, directed to 
Mr. L. B. Rogerson, Assistant Controller of the University. This letter 
merely states the proposition that the University of North Carolina is an 
instrumentality of the State and as such, is not subject to the payment of 
Social Security taxes imposed by the Federal Government. This letter has 
no bearing upon the question which we are presently considering. 

In order to answer this contention fully, it is necessary to consider the 
applicable provisions of our Constitution and the laws of this State. The 
Constitution provides in Article IX, Section 6, that the General Assembly 
shall have the power to provide for the election of Trustees of the Univer- 
sity of North Carolina in whom, when chosen, shall be vested all the privi- 
leges, rights, franchises and endowments thereof in any wise granted to or 
conferred upon the Trustees of said University; and the General Assembly 
may make such provisions, laws and regulations from time to time as may 
be necessary and expedient for the maintenance and management of the 
said University. 

Under the Authority of this constitutional provision, the General As- 
sembly has provided in General Statutes, 116-3, as follows: 

''The trustees of the university shall be a body politic and corporate 

Carolin"a'''anHfvl'*^/^^"^'^^t^^ '^' "^^^ '^ th^'Unive^siJy of North 
mon seal'- an^ W fW "^""^ l^^iFJ'^^^ perpetual succession and a com- mon seal, and by that name shall be able and capable in law to take, de- 



582 BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL [VOL. 

mand, receive, and possess all moneys, goods, and chattels that shall be 
given for the use of the university, and to apply the same according to 
the will of the donors; and by gift, purchase, or devise to receive, pos- 
sess, enjoy, and retain forever any and all real and personal estate and 
funds, of whatsoever kind, nature, or quality the same may be, in spe- 
cial trust and confidence that the same, or the profits thereof, shall be 
applied to and for the use and purpose of establishing and endowing 
the university, and shall have power to receive donations from any 
source whatever, to be exclusively devoted to the purposes of the main- 
tenance of the university, or according to the terms of d'onation. 

"The corporation, by its corporate name, shall be able and capable in 
law to bargain, sell, grant, alien, or dispose of and convey and assure 
to the purchasers any and all such real and personal estate and funds 
as it may lawfully acquire when the condition of the grant to it or the 
will of the devisor does not forbid it; and shall be able and capable in 
law to sue and be sued in all courts whatsoever; and shall have power 
to open and receive subscriptions, and in general may do all such things 
as are usually done by bodies corporate and politic, or such as may be 
necessary for the promotion of learning and virtue. 

"In addition to these powers, the board of trustees shall succeed to 
all the rights, privileges, duties and obligations by law, or otherwise, 
enjoyed by or imposed upon the University of North Carolina, the 
North Carolina State College of Agriculture and Engineering, and the 
North Carolina College for Women, prior to March 27, 1931." 
It is contended by the attorneys for Rollins College that this broad grant 

of authority to the Trustees of the University would not include the au- 
thority to accept any gift which would authorize the Trustees of tbe Uni- 
versity to accept the execution of the trust created by the Ackland will which 
would include in it the direction that the remains of testator should be trans- 
ferred to the apse which is a part of the building for permanent interment 
in a marble sarcophagus beneath a recumbent statue. 

I cannot agree with any such contention. Although the General Assembly 
has authority to make laws and regulations necessary to and expedient for 
the maintenance and management of the University, the General Assembly 
has apparently never found it necessary and expedient to prohibit the Uni- 
versity of North Carolina from accepting a gift or other benefit merely be- 
cause, as an incident to the gift or benefit, the remains of the donor are to be 
buried on the campus of the University—for no statute or regulation to 
that effect has ever been enacted. On the contrary, it is specifically pro- 
vided in Section 116-3 of the General Statutes of North Carolina, quoted 
above, that the Trustees of the University who are made and constituted a 
body corporate by the name of the University of North Carolina shall have 
power to receive all moneys, goods, chattels and donations given for the use 
of the University "and to apply the same according to the will of the donors" 
or "accordmg to the terms of the donation." 

The United States Circuit Court of Appeals for the District of Columbia 
(Noel V Olds, 138 Fed. (2d) 581) has already ruled that the motive or de- 
sire of Mr. Ackland to perpetuate his name by the inclusion of an apse and 
recumbent statue in his proposed museum "was minor and insignificant com- 
pared with the larger purpose," which larger purpose was to benefit the 

ZZ . '1     " ^'"'^ '^''"^^ '^' ^^^^^^«^' maintenance, operation and 
enlargement of an art museum on the campus of a Southern University. The 
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provision in Section 116-3 of the North Carolina General Statutes as quoted 
above that donations, etc. may be received by the University and used ac- 
cording to the will of the donors or the terms of the donations would seem 
clearly to contemplate and authorize compliance with incidental details of 
a will, such as the provision in the Ackland will for an apse and burial of 
the remains of the testator, to the end that the larger gift or primary pur- 
pose would be fully served and not permitted to fail because of any lack of 
authority to comply with "minor and insignificant" conditions attached to 
the gift by the donor. 

The terms of the North Carolina statutory provisions referred to in the 
brief of Rollins College, as well as other provisions of North Carolina law, 
have been carefully examined and no language has been found which would 
preclude the University from accepting any gift which it might deem worthy 
of acceptance. Certainly the provisions of Section 116-3 would not prohibit, 
and in my opinion they specifically authorize and permit, the Trustees to 
accept the designation of the Court for carrying into full effect the trust 
created under the Askland Will. The Trustees of the University have here- 
tofore adopted resolutions specifically accepting the responsibility for carry- 
ing the trust into effect, and under the statute, G. S. 116-3 they have full and 
ample authority to do so. 

The position stated is fully supported by the decision of the Supreme Court 
of North Carolina in the case of BREWER v. UNIVERSITY, 110 N. C. 26, 
from which the following is quoted: 

"The defendant has ample power and authority and it is capable in 
all pertinent respects to take, receive, have, own and possess property, 
both real and personal, to be used for, applied and devoted to the pur- 
poses for which it is created, as the donors thereof may direct by will or 
otherwise.   Constitution, Art. IX, sec. 6; The Code, sees. 2610, 2630. 

"It was therefore competent for the testatrix named to make the be- 
quest mentioned to the defendant for the particular purpose specified in 
connection therewith. The defendant has and holds the fund charged 
with a trust for that purpose, and not for its general business purposes. 
The fund cannot be applied or made subject to the payment of its debts, 
whether the same be reduced to judgment or not. The defendant is 
charged with it only for the pxirpose to ivhich the donor devoted it." 
(Italics added.) 

The second position taken by the attorneys for Rollins College, that the 
University of North Carolina and the Board of Trustees thereof will not 
be subject to suit to enforce the provisions of the trust in the event there 
was any failure upon their part to carry it into effect, is not supported by 
the statute and decisions of this State, 

It is expressly provided in G. S. 116-3, heretofore quoted, that the Trus- 
tees of the University shall be a body politic and corporate, known as the 
University of North Carolina, and that "the corporation, by its corporate 
name, shall be able and capable in law to sue and be sued in all courts what- 
soever." 

It is true, of course, that, as stated in the opinion rendered by the Attorney 
General in a letter dated November 2, 1933, the statute authorizing a suit 
against the University of North Carolina would not authorize a suit against 
the University in tort, but would extend only to actions ordinarily incidental 
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in its operation, citing MOODY v. STATE'S PRISON, 128 N. C. 12; CAR- 
PENTER V. RAILROAD, 184 N. C. 400. 

This is not any authority, however, for the position that the Board of Trus- 
tees of the University and the University would not be liable to be sued for 
its failure to carry out the terms of trust which, by the same statute, G. S. 
116-3, it is fully authorized and empowered to accept and carry out "ac- 
cording to the will of the donors." A failure or refusal of the Trustees of 
the University to carry out the terms of a trust of this character which it 
had formerly accepted would, of course, not be an action in tort but a suit 
to enforce the observance of obligations assumed under authority of the 
statute, which would definitely and clearly come within the authorization of 
the statute permitting the University to sue and be sued. To take any other 
view would give no meaning to the statute which has been quoted above and 
will do violence to the specific provisions of the law. 

DEMOCRATIC EXECUTIVE COMMITTEE; QUORUM; NOTICE OF 

SPECIAL MEETING 

16 January 1946 

I have your letter of January 15, in which you inquire as to the number 
of members of a Democratic Executive Committee required to be present 
to legally transact business. You state that your Executive Committee con- 
sists of twenty-two members. 

The Democratic Plan of Organization provides in Section 14 for the 
organization of county executive committees, composed of the chairmen of 
the several precinct committees, and that a majority of the said precinct 
chairmen in person or by proxy, in the person of some active Democrat of 
the precinct in which an absent chairman resides, shall constitute a quorum. 
This means, therefore, that you would have to have at least twelve members 
of your Executive Committee present, in person or by proxy, at any meet- 
ing in order to legally transact business. 

You also inquire as to what is the legal requirement as to the calling of 
a meeting of the County Executive Committee by the county chairman, 
other than a regularly scheduled meeting. 

Section 8 of the Democratic Plan of Organization provides that all Dem- 
ocratic Executive Committees shall meet at such times and places as the 
chairmen of the respective counties may appoint and designate in his call. 
Under this provision, the chairman may call a meeting at such time as he 
may designate, as to which reasonable notice would have to be given. 

UNAUTHORIZED PRACTICE OF OPTOMETRY; FITTING CONTACT LENSES 

25 April 1946 

In conference with you today and your counsel, Mr. Oscar G. Barker of 
Durham, North Carolina, you requested me to advise you whether or not the 
fitting of contact lenses by a person, firm or corporation which is not li- 
censed to practice optometry or medicine under Article 6 of Chapter 90 of 
the General Statutes of North Carolina, would be a violation of this Act. 
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The practice of optometry is defined by G. S. 90-114 to be the employ- 
ment of any means, other than the use of drugs, medicines, or surgery, 
for the measurement of the powers of vision and the adaptation of lenses 
for the aid thereof, and this section provides that in such practices as 
therein defined, the optometrist may prescribe, give directions or advice as 
to the fitness or adaptation of a pair of spectacles, eyeglasses or lenses for 
another person to wear for the correction or relief of any condition for 
which a pair of spectacles, eyeglasses or lenses are used, or to use or pei-mit 
or allow the use of instruments, test-cards, test types, test lenses, spec- 
tacles or eyeglasses or anything containing lenses, or any device for the 
purpose of aiding any person to select any spectacles, eyeglasses or lenses 
to be used or worn by such mentioned person. 

G. S. 90-115 makes it unlawful for any person to practice optometry un- 
less he has first obtained a certificate of registration and filed the same, 
or a certified copy thereof, with the clerk of the superior court of his resi- 
dence. This section states that, within the meaning of Article 6, a person 
shall be deemed as practicing optometry who does or attempts to sell, fur- 
nish, or replace a lens, frame, or mounting or furnishes any kind of ma- 
terial or apparatus for ophthalmic use, without a written prescription from 
a person authorized under the laws of the State of North Carolina to prac- 
tice optometry, or from a person authorized under the laws of the State 
of North Carolina to practice medicine. 

Contact lenses may be described as a device that fits in contact with the 
eye, used to improve vision. It consists of a plastic or glass lens, or a water 
lens, which is intended and does perform the same service for correction 
of vision as glass lenses mounted on frames, or other devices for improving 
vision. 

It seems evident to me that any person engaged in the practice of fitting 
or adjusting contact lenses on a person would be engaged in the practice of 
optometry or medicine, and, unless licensed as provided by Article 6 of 
Chapter 90, would be violating the provisions of this article. 

You requested my advice also as to whether or not such practice could be 
engaged in by a lay body or corporation which had associated with it a 
licensed optometrist or physician. 

G. S. 90-125 provides that it shall be unlawful for any person licensed 
to practice optometry under the provisions of this article to advertise, prac- 
tice, or attempt to practice under a name other than his own, except as an 
associate of or assistant to an optometrist licensed under the laws of this 
State; and that it shall likewise be unlawful for any corporation, lay body, 
organization, group, or lay individual to engage, or undertake to engage, 
in the practice of optometry through means of engaging the services, upon 
a salary or commission basis, of one licensed to practice optometry or medi- 
cine in any of its branches in this State. This section further provides that 
it shall be unlawful for any optometrist licensed under the provisions of 
this article to undertake to engage in the practice of optometry as a sal- 
aried or commissioned employee of any corporation, lay body, organization, 
group, or lay individual. 

The reference to this statute, I believe, fully answers your question. 



OFFICE DIGEST OF OPINIONS 

BEER AND WINE: ISSUANCE OF LICENSE MANDATORY 

25 May 1944 

It is mandatory upon the governing body of a town or county, in the 
absence of a local act to the contrary, to issue beer and wine licenses to 
applicants who meet the requirements of the pertinent statutes. 

DOUBLE OFFICE HOLDING:  MEMBER, BOARD OF COUNTY COMMISSIONERS;... 

MEMBER, LOCAL SCHOOL BOARD 

29 May 1944 

One person cannot serve as a county commissioner and at the same time 
serve as a member of a local school board as both positions are offices 
within the meaning of the provision of the North Carolina Constitution 
prohibiting double office holding. 

ELECTIONS: BALLOTS; PRINTING NAMES; TITLES OR DEGREES 

25 May 1944 

The title of 'M. D." following the name of a person, being the initials 
standing for "medical doctor," is a designation of a profession in which 
the person is engaged, and there is no authority for placing such initials 
after a person's name on an election ballot as they constitute no part of 
the legal name of the person. 

EXECUTION:  SERVING CIVIL PROCESS;  PROCESS AGENT OF UNEMPLOYMENT 

COMPENSATION COMMISSION 

26 May 1944 

A process agent of the Unemployment Compensation Commission has 
the same authority in making a levy on personal property that a sheriff 
has; therefore, as to buildings other than dwellings, the officer may demand 
entrance for the purpose of levying on property contained therein, and upon 
being refused admittance he may forcibly enter. He should not use any 
more force or do any more damage than is necessary to gain entrance. The 
officer may not break into a dwelling house without the consent of the owner 
for the purpose of executing civil process. 

JUSTICES OF THE PEACE: FORFEITURE OF OFFICE 

24 May 1944 

When a justice of the peace absents himself from his township and does 
not return thereto for the period of six months, he thereby forfeits his 
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office and if he presumes to ace thereafter, unless reelected or reappointed, 
he is guilty of a misdemeanor. 

MUNICIPALITIES: POLICEMAN MUST BE QUALIFIED VOTER OF TOWN 

24 May 1944 

A policeman is an officer of the town in which he serves and must, there- 
fore, be a qualified voter therein. Thus, a nonresident of a town is not quali- 
fied to be a policeman in the town. 

VITAL STATISTICS: LOCAL REGISTRAR; AUTHORITY TO 

ISSUE CERTIFIED COPIES 

24 May 1944 

A local registrar of vital statistics is not given authority to issue certi- 
fied copies of the certificates in his possession. However, both the registrar 
of deeds of the county and the State Registrar are authorized to issue 
such copies, and if issued by the State Registrar, the certified copy is prima 
facie evidence in all courts and places of the facts stated therein. 

CHIROPRACTORS: LICENSE; PRACTICE WITHOUT LICENSE 

29 June 1944 

Any person who practices chiropractic in this State without first having 
obtained a license is guilty of a violation of the criminal laws of the State. 
The fact that no fees are to be charged for the services is immaterial. 

COURTS: CANCELLATION OF TERMS; GOVERNOR 

26 June 1944 

The local bar of the county has no right to cancel a term of the Superior 
Court of the county provided for and set out in the statute. However, the 
1943 General Assembly set up a uniform method for the cancellation of 
terms of the Superior Court by the Governor. 

CRIMINAL LAW: MUNICIPAL ORDINANCE 

17 June 1944 

It is provided by general statute that anyone who violates a municipal 
ordinance shall be guilty of a criminal offense, and the same officers would 
be authorized to swear out or serve warrants in connection therewith as in 
any other violation of a criminal statute of the State. 
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FINES & FORFEITURES: DISPOSITION; FEES OF MAGISTRATE 

29 June 1944 

When a defendant is bound over to a recorder's court by a magistrate 
and fails to appear, the magistrate is not entitled to his fees out of the bond 
when it is declared forfeited. 

INSANE PERSONS & INCOMPETENTS: HOSPITALS FOR THE INSANE; ADMISSION; 

FEEBLE-MINDED 

23 June 1944 

Neither the State Hospital at Raleigh nor the State Hospital at Mor- 
ganton is authorized to accept a patient who is an idiot or who is feeble- 
minded. 

INTOXICATING LIQUORS: SALE TO INDLAJ^S 

23 June 1944 

There is no North Carolina statute which makes any distinction between 
the sales of intoxicating liquors to Indians and sales to any other persons. 
MUNICIPALITIES: APPOINTMENT OF SPECLAL POLICE; CHIEF OF POLICE MAY 

DEPUTIZE CITIZEN TO ASSIST IN ARREST 

29 June 1944 

While only the governing body of a municipality may name city police, 
the chief of police may deputize a citizen to aid him in making an arrest or 
in serving legal process. 

MUNICIPALITIES: COMMISSIONERS; VACANCIES; FILLING OF VACANCIES 

26 June 1944 

In case of a vacancy after election in the office of municipal commission- 
er, the remaninig commissioners are authorized to fill the same until the 
next election. 

TAXATION: LEVY FOR THE CONSTRUCTION OF AN AIRPORT 

14 June 1944 

A special tax may not be levied for the construction and maintenance of 
an airport without a vote of the people as the construction and mainten- 
ance of an airport is not a necessary expense. 
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TAXATION:  SALES TAX 

22 June 1944 

The proceeds of the sale of Coca-Cola through a vending machine owned 
by an American Legion Post is subject to the North Carolina sales tax 
even though the proceeds are used entirely for charitable purposes. It is 
sales to certain charitable or religious organizations that are exempt from 
the sales tax rather than sales by such organizations. 

BEER & WINE: LICENSE; NONRESIDENTS 

12 June 1944 

A person desiring to sell beer and wine must apply for a license, and. the 
application must contain, among other things, a statement that the appli- 
cant is a citizen and resident of North Carolina. Therefore, a person who 
is a subject of a foreign country is not authorized to receive a license to 
sell beer and wine in North Carolina. 

BEER & WINE : POSSESSION NOT ILLEGAL 

15 June 1944 

There is no law in North Carolina which prohibits one from possessing 
twelve cases of beer. The purpose of possession is immaterial. However, if 
the beer is possessed for the purpose of sale, the possessor should procure 
a license before offering it for sale. 

COUNTIES: OFFICERS; LEAVES OF ABSENCE 

6 June 1944 

The county commissioners are authorized to grant a leave of absence to 
any county official, whether elective or appointive. 

COUNTIES: MONUMENTS; DONATIONS 

7 June  1944 

While a county may become a member of any memorial association or 
organization for perpetuating the memory of the soldiers and sailors who 
fought in World War I or who fought in the War between the States and 
may make contributions out of the general fund to such associations or 
organizations, the law at this time does not authorize contributions toward 
the construction of memorials for perpetuating the memory of soldiers and 
sailors of the present war. 
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COURTS: JUSTICE OF THE PEACE; REMOVAL FOR CRIME 

9 June 1944 

When a justice of the peace is convicted of an infamous crime, or of 
corruption and malpractice in office, he becomes disqualified to hold or 
enjoy any office of honor, trust or profit under this State. 

INTOXICATING LIQUORS: STORAGE IN AND WITHDRAWAL FROM STATE 

WAREHOUSE 

14 June 1944 

Alcoholic beverages may be stored in the State supei'vised warehouse 
solely for the convenience of delivery to ABC boards of the State, and such 
beverages may not be stored in nor removed from such warehouse except 
by the interested ABC boards. 

MUNICIPALITIES: PLANNING BOARDS 

14 June 1944 

While the statutes authorize cities and towns to create Planning Boards 
for the purpose of making studies of the resources, possibilities and needs 
of cities and towns, there is no authority for the establishment of a county 
or joint county-city Planning Board. 

MUNICIPALITIES: TAXATION 

10 June 1944 

A city may legally impose a privilege tax on bakeries distributing their 
products within the corporate limits even though the places of business of 
the bakeries are located outside of the city and county. 

MUNICIPALITIES:   USING SURPLUS FUNDS 

14 June 1944 

Surplus funds of a city may be expended for public purposes whether 
a necessary expense or not. 

STATE BONDS: DESTRUCTION OF SURRENDERED BONDS 

9 June 1944 

The State law requires surrendered State bonds to be listed as to num- 
ber, date, amount and purpose for which issued and then destroyed by fire 
in the presence of the Governor, the Treasurer, the Auditor, the Attorney 
General, the Secretary of State and the Superintendent of Public In- 
struction. 
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TAXATION : LIABILITY OF CORPORATION CARRYING ON DREDGING OPERATIONS IN 

NAVIGABLE WATERS OF STATE UNDER CONTRACT WITH FEDERAL GOVERNMENT 

5 June 1944 

A corporation engaged in dredging work in navigable waters of North 
Carolina under a contract with the Federal Government is liable for the 
bidders' and project taxes imposed by the Revenue Act. The fact that 
the work is being done under a contract with the Federal Government and 
in navigable waters  affords no exemption. 

BANKS: JOINT BANK ACCOUNTS 

10 July 1944 

Under the laws of North Carolina an estate by the entirety or a joint 
tenancy in a bank account is not recognized. However, it is possible for 
two persons by express agreement to deposit money in a joint bank ac- 
count with provision that upon the death of either, the whole account shall 
be paid to the survivor. 

BEER & WINE: HOURS OF SALE; APPLICATION OF LAW TO ALE 

5 July 1944 

The North Carolina statute which prohibits the sale of beer between 
11:30 P. M. and 7:30 A. M. also prohibits the sale of ale between those 
hours. 

BEER & WINE: ON PREMISES LICENSES 

1 July 1944 

When a person obtains an "on premises" license to sell beer, he is auth- 
orized thereby to sell beer for consumption off the premises. The "on 
premises" license includes the "off premises" license. 

COUNTIES: LIABILITY FOR INJURIES SUSTAINED BY INDIVIDUAL FALLING IN 

PUBLIC BUILDING 

7 July 1944 

When an individual sustains injuries from a fall in a county-owned agri- 
cultural building, the county is not liable for the injuries so .sustained nor 
does it have authority to make contributions toward compensating the in- 
dividual for hospital expenses  incurred or for loss of time. 

CRIMINAL LAW: JURORS; ALTERNATE JURORS 

8 July 1944 

The North Carolina statutes make provision for a thirteenth or alter- 
nate juror who is to sit with the regular petit jury during the trial and 
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upon the sickness, disqualification or discharge of a juror, the thirteenth 
or alternate juror becomes one of the jury and serves in all respects as 
though selected as an original juror. This statute has been held consti- 
tutional by the Supreme Court of North Carolina. 

DOUBLE OFFICE HOLDING: MEMBER OF DURHAM CITY & COUNTY BOARD OF 

HEALTH; MEMBER, BOARD OF DIRECTORS NORTH CAROLINA RAILROAD; 

CHAIRMAN DRAFT BORD 

10 July 1944 

Being chairman of a draft board does not constitute the holding of an 
office within the meaning of the term "office" as used in the provision of 
the 'North Carolina Constitution prohibiting double office holding. Being 
a member of a county-city board of health doe's constitute the holding of 
an office. Being a member of the Board of Directors of the North Caro- 
lina Railroad does not constitute the holding of an office. Therefore, since 
only one of the above positions is an office, one person may hold all three. 

DOUBLE OFFICE HOLDING: MEMBER OF GENERAL ASSEMBLY; 

TOWN CLERK & TREASURER 

7 July 1944 

The positions of town clerk and treasurer and member of the General As- 
sembly are both offices within the meaning of the provisions of the North 
Carolina Constitution prohibiting double office holding; therefore, one per- 
son may not hold both positions. 

FINES & FORFEITURES: DISPOSITION; CLERK'S FEES 

5 July 1944 

Since the law requires the clear net proceeds of all fines and forfeitures 
to be turned over to the county school fund, the clerk of Superior Court has 
no authority to deduct a commission before turning over such fines and 
forfeitures to the school fund. 

MUNICIPALITIES: TAXICABS; REGULATION OF TAXICABS OPERATED WITHIN 

MUNICIPALITY WHEN OFFICE LEGATED WITHOUT MUNICIPALITY 

6 July 1944 

When taxicabs are operated within a municipality, they are subject to 
regulation by the municipality even though their office is located outside 
the municipality. This authority is granted by an Act of the General As- 
sembly of 1943. 
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STATE EMPLOYEES: RIGHT TO PARTICIPATE IN POLITICAL ACTIVITIES 

5 July 1944 
There is no State statute which prohibits or restricts the activities of 

State, county or municipal employees in political campaigns or elections. 
However, some of such employees may be paid in part from federal funds 
and may be subject to the federal law known as the "Hatch Act." 

TAXATION: GIFT TAXES; GIFTS TO POOR RELATIVES 

7 July 1944 

Gifts to a taxpayer's sister in excess of $1,000.00 per year are subject to 
gift taxes. The gift tax law exempts such gifts only when not in excess 
of $1,000.00 in any one calendar year, and the exemption in the tax law of 
gifts for charitable purposes does not apply to gifts to an individual for his 
own personal use. To be exempt as a gift for charitable purposes, the gift 
must be for the use of the public or a portion of it as distinct from indi- 
viduals. 

CRIMINAL LAW: CONCEALED WEAPONS; MAYOR 

17 July 1944 

The mayor of a city has no right to carry a concealed weapon. While 
the statute prohibiting the carrying of concealed weapons exempts certain 
officers from the operation thereof, a mayor of a city is not one of them. 

CRIMINAL PROCEDURE: EXTRADITION; COSTS 

12 July 1944 

When the crime for the commission of which a person is being extra- 
dited is a felony, the expenses of the extradition shall be paid out of the 
State Treasury on the cex-tificate of the Governor and the warrant of the 
Auditor. In all other cases, the expenses of extradition shall be paid out 
of the county treasury of the county in which the crime is alleged to have 
been committed. 

CORPORATIONS: OFFICERS; OWNERSHIP OF STOCK 

18 July 1944 

While it is true that the president of a corporation must be a stockholder 
in the corporation, there is no requirement, in the absence of such a re- 
quirement in the by-laws, that the vice president or secretary of a corpora- 
tion  shoull be  stockholders therein. 

DOUBLE OFFICE HOLDING: MAYOR-MEMBER, COUNTY BOARD OF EDUCATION 

12 July 1944 

The positions of mayor of a city and membership on the county board of 
education are both offices within the meaning of the provision of the North 
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Carolina Constitution prohibiting double office holding; therefore, one person 
may not hold both positions at once. 

DOUBLE OFFICE HOLDING: TOWN POLICEMAN-ALDERMAN 

17 July 1944 

The positions of town policeman and alderman are both offices within 
the meaning of the provision of the North Carolina Constitution prohibiting 
double office holding; therefore, one person may not hold both positions at 
one time. 

ELECTIONS : FILLING VACANCIES IN CANDIDATES FOR COUNTY OFFICE AND - 
MEMBER OF HOUSE OF REPRESENTATIVES 

17 July 1944 

In the event that any person nominated in any primary election as a 
candidate of a political party for a county office or for the House of Repre- 
sentatives shall die, resign or for any other reason become ineligible or 
disqualified between the date of such primary election and the ensuing gen- 
eral election, the vacancy shall be filled by the executive committee of the 
party affected thereby in the county wehrein such vacancy occurs. 

INTOXICATING LIQUORS: POSSESSION AND SALE OF "HOME BREW" 

11 July 1944 

The manufacture, possession, sale and transportation of the ordinary 
variety of "home brew" is prohibited by the North Carolina statutes. 

MUNICIPAL CORPORATIONS: NECESSARY EXPENSES; ACQUISITION OF FREEZER- 

LOCKERS TO BE INSTALLED IN MUNICIPAL MARKET BUILDING 

18 July 1944 

Since the acquisition and installation of individual freezer-lockers to be 
rented to citizens of the municipality is not a necessary expense, a municipal 
corporation cannot contract a debt therefor without a vote of the people 
authorizing the same. This result is not changed by reason of the fact 
that such freezer-lockers are to be installed in a market house, the erection 
and maintenance of which is a necessary expense. 

SCHOOL LAW: COMPULSORY ATTENDANCE OFFICER; SALARY; TAXATION 

10 July 1944 

The county board of education of a county may employ a special attend- 
ance officer whose salary is to be paid from fines, forfeitures, and penalties 
or other local funds. Thus, if the fines, forfeitures and penalties are not 
sufficient to pay the salary of such officer, the board of education is author- 



28] BIENNIAL   REPORT   OF   THE   ATTORNEY   GENERAL 595 

ized to include in the school budget an amount sufficient to cover the salary 
of such officer. 

SCHOOLS:  LOCAL COMMITTEES; RESIDENCE 

17 July  1944 

Members of a district school committee appointed pursuant to G. S. 
115-354 must reside within the territorial limits of the school district. This 
conclusion is not affected by the fact that some of the pupils attending the 
schools in the district may come from an adjoining county. 

TAXATION: MUNICIPAL CORPORATIONS; RAILROADS 

13 July  1944 

A municipal corporation may not levy a license, franchise or privilege 
tax on railroads. Such a tax is prohibited by Section 202 of the Revenue 
Act which imposes a franchise tax on railroads and specifically provides 
that "no county, city or town shall levy a license, franchise, or privilege 
tax on the business taxed under this section." 

BANKS AND BANKING: JOINT BANK ACCOUNTS 

24 July 1944 

Although under the law of this State, an estate by the entirety or a joint 
tenancy in a bank account is not recognized, it is possible for two persons, 
by express agreement, to deposit money in a joint account with the under- 
standing that upon the death of either the whole account shall be payable 
to the survivor. However, even if there is such a survivorship agreement, 
the portion contributed to the account by the decedent would be includable 
in his estate for inheritance tax purposes. The bank may, upon notice to 
the Commissioner of Revenue, allow the survivor to withdraw as much as 
SOVc of the deposit and retain the remainder to cover any inheritance tax 
that may be assessed. 

CORONERS: VACANCIES; APPOINTMENT FOR UNEXPIRED TERM 

22 July 1944 

When a coroner who was elected in 1942 for a four-year term dies, the 
County Commissioners appoint someone to fill the vacancy who holds office 
for the remainder of the four-year term and not just until the 1944 general 
election. 

DOUBLE OFFICE HOLDING: CHIEF OF POLICE; TOWNSHIP CONSTABLE 

21 July 1944 

The positions of Chief of Police and Township Constable are both offices 
within the meaning of that term, as used in the provision of the North 
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Carolina  Constitution  prohibiting  double  office  holding.     Therefore,   one 
person may not hold both at the same time. 

MOTOR VEHICLES : SEIZURE OP LICENSE PLATES TO FORCE PAYMENT OF LICENSE 

FEES DUE IN PRIOR YEARS 

26 July 1944 

The Commissioner of Motor Vehicles is authorized to seize any registra- 
tion plate which he believes is being illegally used. If the operator has 
paid all tax due for the current year, the registration plates are not being 
illegally used, within the meaning of this statute, merely because he owes 
additional license fees for a prior year. Therefore, the Commissioner may 
not seize license plates to force payment of license fees due for prior years. 

MUNICIPAL CORPORATIONS: NECESSARY EXPENSES; PUBLIC HOSPITALS 

26 July 1944 

Since the North Carolina Supreme Court has held that the building, 
maintenance, and operation of a public hospital is not a necessary expense, 
a municipal corporation has no authority to levy a tax to maintain and 
operate a hospital without a vote of the people. 

MUNICIPAL CORPORATIONS: ORDINANCES; REQUIRING CONSENT OF ADJOINING 

LAND OWNERS BEFORE ISSUANCE OF BUILDING PERMIT 

19 July 1944 

A municipal corporation is without authority to enact an ordinance 
which requires the consent of all the owners of land adjoining the land 
on which the building is to be erected before a building permit is issued. 

MUNICIPAL CORPORATIONS: POLL TAX; RECOVERY 

26 July 1944 

The Constitution of North Carolina provides that cities and towns may 
levy a capitation tax which shall not exceed $1.00. However, where more 
than $1.00 has been levied and collected and the procedure as to payment 
under protest is not followed, the taxpayer is not entitled to recover even 
though he has paid an amount in excess of that authorized by law. By a 
1943 statute, the governing body of any city or town may refund any money 
paid through clerical error or by a tax illegally levied and assessed upon 
the taxpayer's making demand in writing for the remission and refund 
within two years of the date the same was due to be paid. 

MUNICIPAL CORPORATIONS: SALE OF REAL ESTATE 

26 July 1944 

Where property is acquired by a city, at tax foreclosure sale, the city may 
recall the property to the former owner or other person formerly having an 
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interest in said propei-ty at private sale for an amount not less than its 
interest therein. If the property was not acquired at a tax foreclosure 
sale the sale must be made to the highest bidder at public outcry after 30 
days notice. 

TAXATION : TAX ON LAUNDRIES 

22 July 1944 

A municipal corporation may levy a license tax on laundries operating 
within the municipal limits. This tax is to be levied under the municipal 
corporation's general power to tax trades and professions and not under 
the Revenue Act. 

TAXATION: LOAN AGENCIES; CASHING CHECKS FOR PROFIT 

21 July  1944 

There is no statute in the laws relating to banks and banking which either 
authorizes or prohibits the carrying on of the business of cashing checks 
for profit by a loan agency. The loan agency would not be required to 
procure a security dealer's license to engage in such business. 

BANKS: AUTHORITY TO ACT AS SURETY 

10 May 1944 

A bank organized under the laws of North Carolina has no authority to 
act as surety on a bond or to engage in the surety business, except such as 
is necessary to and in connection with the conduct of its own affairs as a 
bank or trust company. 

CONSTABLES: JURISDICTION 

10 May 1944 

The powers and duties of a constable are county-wide, and are not re- 
stricted to the township in which he is elected. 

CRIMINAL LAW: ABANDONMENT AND NON-SUPPORT; STATUTE OF LIMITATIONS 

10 May 1944 

The abandonment of children by the father is a continuing offense and is 
not barred by any statute of limitations until the youngest child shall ar- 
rive at the age of eighteen years. 

DOUBLE OFFICE HOLDING: MAYOR OF TOWN; CHIEF OF POLICE 

1 May 1944 

One person may not hold the office of mayor of a town and at the same 
time be chief of police of the town.    Both positions are offices within the 
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provision   of   the   North   Carolina   Constitution   prohibiting   double   office 
holding. 

ELECTIONS: RESIDENCE 

10 May 1944 

Persons living in trailer camps on government owned reservations do not 
thereby acquire voting residence. 

ELECTIONS: REGISTRAR ACTIVE ON BEHALF OF ONE OR MORE CANDIDATES 

8 May 1944 

When the registrar of an election uses his influence on behalf of one or 
more candidates during the voting hours, he violates the terms and condi- 
tions of his oath and may be removed from office. The election, however, 
would be a valid election. 

JUSTICES OF THE PEACE: WITNESS' FAILURE TO APPEAR 

1  May 1944 

When a witness is duly summoned and fails to appear at a trial before 
a justice of the peace, he shall forfeit and pay eight dollars ($8.00) to the 
party at whose instance he was summoned and shall further be liable to 
such party for all damage sustained by such non-attendance. The non- 
attending witness may also be guilty of contempt. 

MUNICIPALITIES: AUTHORITY TO ISSUE BEER LICENSE TO APPLICANTS WHO 

LIVE WITHIN A RADIUS OF ONE MILE OF THE CORPORATE LIMITS 

8 May 1944 

In the absence of a public-local act to the contrary, the governing body 
of a municipality has no authority to issue or refuse to issue a license for 
the sale of wine or beer in any territory outside of the corporate limits. 

MUNICIPALITIES: CONTRIBUTIONS TO PUBLISH HISTORY OF CITY AND COUNTY 

9 May 1944 

A municipal corporation has no authority to make contributions for the 
publication of a history of the municipality and the county. 

TAXATION: COSTS; FEES FOR ATTORNEY 

1  May 1944 

While a taxing unit may pay its attorney a commission or fee of more 
than five dollars ($5.00) for the collection of delinquent taxes, no more 
than the statutory attorney's fee of five dollars ($5.00) may be assessed 
against the delinquent taxpayer. 
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CHILD WELFARE: JUVENILE COURTS; JURISDICTION 

16 May 1944 

When the juvenile court acquires jurisdiction of a juvenile and awards 
the custody of said juvenile to a person, the court's jurisdiction is not ex- 
hausted, but it may change its order and award the custody of the child 
to some other person. 

COUNTIES: SALARY OF JANITOR OF COURTHOSE OFFICES 

15 May 1944 

In the absence of a local act to the contrary, a county should furnish 
janitor service for the upkeep of the various offices within the courthouse. 

MUNICIPALITIES: DEPOSIT RECEIPT FOR WATER ACCOUNT; INTEREST RATE 

15 May 1944 

When a customer makes a deposit with the water department of a munici- 
pality and receives a receipt therefor, the receipt, in the absence of a local 
statute or special agreement, draws interest at the rate of six per centum 
per annum. 

MUNICIPALITIES: SALE OF POWER LINE 

18 May 1944 

A municipality has no authority to sell a municipally owned public utility 
without the approval of a majority of the qualified voters of the munici- 
pality. 

MUNICIPALITIES: TAXICABS; LIMITING NUMBER OPERATING IN CITY 

19 May 1944 

A municipality has no right under the general law to restrict the number 
of taxicabs which may be operated within the corporate limits of the munici- 
pality, if the operators are in a position to comply with the other provisions 
of the general law regulating taxicabs. 

PROBATE & REGISTRATION: VERIFICATION OF COMPLAINTS 

15 May 1944 

Those military officers authorized by the 1943 Session Laws to take 
acknowledgments of instruments permitted or required to be registered, 
may also take affidavits for the verification of pleadings in divorce and 
other civil actions. 
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PUBLIC HEALTH: VENEREAL DISEASES; QUARANTINE; APPLICATION OF 

LAW TO MINORS 

20 May 1944 

The quarantine and isolation laws relating to venereal diseases are ap- 
plicable to minors. However, if a minor under sixteen is to be prosecuted 
criminally for a violation of such laws, the juvenile court has exclusive 
jurisdiction. 

SCHOOLS: LIABILITY FOR INJURY RECEIVED IN ATHLETIC CONTEST 

15 May 1944 

The board of trustees of a city school is not liable for, nor does it have 
authority to pay, medical and other expenses incurred by a student because 
of injuries received in a practice athletic contest. 

TAXATION: SECOND-HAND CLOTHING DEALERS 

22 May 1944 

There is no State privilege tax upon the business of selling second-hand 
clothes except the regular sales tax.    Counties may not collect a privilege 
tax for engaging in such business, but municipalities may levy and collect 
such a tax. 

TAXATION : POLL TAX 

24 May 1944 

Cities and towns are authorized to levy a capitation or poll t^x of not 
more than one dollar on every male inhabitant of the city or town who is 
over twenty-one and under fifty years of age. Taxes so levied and col- 
lected may be used for any purpose permitted by law. 

DOUBLE OFFICE HOLDING: CHAIRMAN, SCHOOL BOARD;  MEMBER, 

COUNTY ABC BOARD 

18 August 1944 

The positions of chairman of a local school board and membership on a 
county ABC board are both offices within the meaning of the provision of 
the North Carolina Constitution prohibiting double office holding. There- 
fore, one person may not hold both positions at once. 

ELECTIONS: EXPENSES OF ABSENTEE REGISTRATION AND VOTING 

15 August 1944 

The expenses incurred by the cunty board of elections in carrying out 
the requirements of the 1943 Absentee Registration and Voting Act must 
be borne by the county. Likewise, the expenses incurred by the State Board 
of Elections in administering this Act must be borne by the State. 
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HOSPITALS FOR THE INSANE: INMATES; DISPOSITION OF LEGACY TO INMATE 

2 August 1944 

When an inmate of a State Hospital for the Insane is made a legatee in 
a will, the legacy should not be paid directly to the inmate but to a guardian 
who is to be appointed by the clerk of the superior court of the county in 
which said inmate resided at the time he became insane. This appointment 
may be made upon the certificate of the superintendent of the hospital 
sworn to and subscribed before the clerk of the superior court, a notary 
public or the clerk of a court of record of the county in which the hospital 
is situated. 

MARRIAGE LAWS: MARRIAGE OF FIRST COUSINS 

7 August 1944 

Under the laws of North Carolina first cousins are permitted to marry. 
Marriages between persons of closer kin than first cousins are void. 

MARRIAGE LAWS: PROXY MARRIAGES NOT RECOGNIZED 

7 August 1944 

Marriage by proxy is not permitted in North Carolina, but if such mar- 
riage is celebrated in a State recognizing proxy marriages, it would prob- 
ably be recognized in this State. 

PROCESS: CHIEF OF POLICE MAY NOT ISSUE 

8 August 1944 

A chief of police of a municipal corporation has no authority to issue 
warrants nor to administer oaths to afl[idavits in search warrants. The 
chief of police may sign the affidavit for the issuance of a search warrant, 
but he must make the same before some person authorized to administer 
oaths. 

TAXATION: CIGARETTE VENDING MACHINES 

18 August 1944 

While a municipal corporation may levy and collect an operator's occu- 
pational license tax on cigarette vendors, it may not levy and collect a 
license tax for the operation of each individual cigarette vendor located 
within the municipal corporation. 

TAXATION: EXEMPTION; AMERICAN LEGION PROPERTY 

18 August 1944 

The North Carolina Law provides for an exemption from taxation of 
buildings with the land actually occupied belonging to the American Legion 
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or post of the American Legion used exclusively for lodge pui-poses, to- 
gether with such additional adjacent land as may be necessary for the 
convenient use of the buildings thereon. 

TAXATION: SALES TAX; SALES TO CHURCHES 

17 August 1944 

The Revenue Act exempts from sales tax sales of tangible personal prop- 
erty to churches when such tangible personal property is purchased for use 
in carrying on the work of the church. 

TAXATION: SALES TAX; SALES OF RUGS 

11 August 1944 

A person who desires to sell in North Carolina home-made rugs made in 
South Carolina must procure fi'om the Commissioner of Revenue a license 
issued for the sum of one dollar. In addition to this license, every retailer 
is required to collect and remit to the Commissioner of Revenue each month 
a tax equal to 3% of the amount of gross sales realized from such business. 
WORKMEN'S COMPENSATION: RIGHT OF STATE TO WAIVE STATUTE REQUIRING 

CLAIM TO BE FILED WITHIN ONE YEAR 

15 August 1944 

A subdivision of the State of North Carolina has no authority to waive 
the statutory requirement that a claim for injury under the Workmen's 
Compensation Act must be filed within twelve months from the date of the 
injury. 

CORONERS: VACANCIES IN OFFICE 

23 August 1944 

When a vacancy occurs in the office of coroner, it is to be filled by the 
action of the county commissioners and their appointee serves for the un- 
expired term and not just until the next general election in the county. 

CRIMINAL LAW: OPERATING MOTOR VEHICLE WHILE OPERATOR'S 

LICENSE REVOKED 

30 August 1944 

Any person who operates a motor vehicle upon the highways of the state 
after his driver's license has been revoked is guilty of a misdemeanor and 
upon conviction he may be imprisoned for six months and fined not more 
than five hundred dollars. 
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DEADLY WEAPON: CARRYING CONCEALED IN HALLWAY OF APARTMENT HOUSE 

23 August 1944 

The statutes of North Carolina make it a ciiminal offense for a person to 
carry a concealed weapon off of his own premises and a person carrying such 
a concealed weapon in the hallway of an apartment house in which he has 
an apartment is carrying the weapon off of his premises. 

DOUBLE OFFICE HOLDING: TOWN COMMISSIONER; MEMBER COUNTY 

BOARD OF HEALTH 

28 August 1944 

The positions of town commissioner and member of the county board of 
health are both offices within the meaning of the provision of the North 
Carolina Constitution prohibiting double office holding; therefore, one per- 
son may not hold both at once. 

ELECTIONS: CANDIDATE MUST FILE IN PRIMARY 

28 August 1944 

In a county to which the state primary law is applicable, the executive 
committee of a political party may not name a nominee for a county office 
and have his name placed on the general election ticket. Such a nominee 
must be selected by the voters in a primary. 

INTOXICATING LIQUOR: POSSESSION OF LIQUOR UPON WHICH THE FEDERAL 

TAX HAS BEEN PAID 

24 August 1944 

It is not a violation of any North Carolina statute for a person to possess 
in a dry county two pints of liquor on which the state tax has noe been paid 
so long as the federal tax has been paid and so long as the liquor is not 
possessed for the purpose of sale. 

INTOXICATING LIQUORS: POWERS OF COUNTY A.B.C. BOARDS 

30 August 1944 

While the statutes authorize county A.B.C. boards to expend not less 
than 5% and not more than 107f, of the total profits for law enforcement 
purposes, the county A.B.C. boards have no authority to expend any part or 
all of this sum to employ a teacher for the purpose of putting into effect an 
educational program on alcoholism. 
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JUSTICES OF THE PEACE: TAKING ACKNOWLEDGMENTS OF DEEDS TO BE 

REGISTERED IN SOME OTHER COUNTY 

29 August 1944 

While a justice of the peace is authorized to take the acknowledgment of 
a deed or other instrument which is to be recorded in another county, 
before such instrument can be recorded in such other county it must have 
attached thereto a certificate of the clerk of the superior court of the justice's 
county stating that the justice was, at the time of taking the acknowledg- 
ment, an acting justice of his county and that the justice's signature is 
genuine. 

MARRIAGE: HEALTH CERTIFICATE; OSTEOPATH; RIGHT TO ISSUE 

24 August 1944 

A duly licensed osteopath is a "licensed physician" as that term is used 
in the marriage laws and, therefore, the register of deeds may issue a 
marriage license upon the certificate of such osteopath that an examination 
discloses that the parties to the proposed marriage have no venereal disease 
in the infectious or communicable stage. 

MOTOR VEHICLES: DRUNKEN DRIVING; APPEAL FROM CONVICTION; 

SUSPENSION OF DRIVER'S LICENSE 

29 August 1944 

When a defendant is tried for operating a motor vehicle while under the 
influence of intoxicating beverages, is convicted, and appeals, the depart- 
ment of motor vehicles may (if from its records or other satisfactory evi- 
dence, it is shown that defendant operated a motor vehicle while under the 
influence of intoxicants) suspend the operator's license pending the appeal. 
The defendant, however, may apply to the department of motor vehicles 
for a hearing on the matter and the department may rescind its order, ex- 
tend the suspension if the facts so warrant, or revoke the license. 

MOTOR VEHICLES: SUSPENSION OF DRIVER'S LICENSE 

29 August 1944 

The Department of Motor Vehicles has authority to suspend the license 
of any operator or chauffeur, without preliminary hearing, upon a showing 
by its records or other satisfactory evidence that the licensee has been con- 
victed of illegal transportation of intoxicating liquors. The Department shall, 
however, afford the licensee an opportunity for hearing to be held in the 
county in which the licensee resides, unless the Department and the licensee 
agree that the hearing may be held in some other county. 
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MUNICIPALITIES: AIRPORTS; USE OF SURPLUS FUNDS TO IMPROVE 

29 August 1944 

A municipal airport is not a necessary expense and an appropriation 
therefor may not be included in the annual budget of the municipality with- 
out a vote of the people. However, when a municipality has a surplus which 
it secures from the sale of municipal property, this surplus may be used for 
enlarging and maintaining an airport. 

MUNICIPALITIES: SALE OF PROPERTY 

21 August 1944 

While the statute authorizes the mayor and commissioners of a town to 
sell town property at public outcry, after 30 days notice, to the highest bidder, 
and apply proceeds of the sale as they think best, they do not have authority 
to sell or lease any real estate which is to be held in trust for the use of the 
town. Nor may they sell real estate with or without the buildings on it which 
is devoted to the purposes of government, including town or city halls, market 
houses, houses for fire departments, or for water supply or for public squares 
or parks. Before they can sell such property the town authorities must have 
special authorization by the general assembly. 

MANAGERS: WATER AND STREET SUPERINTENDENT 

29 August 1944 

A water and street superintendent is an employee of a town and not an 
officer. Therefore, a person residing outside the corporate limits may be em- 
ployed as a water and street superintendent. 

PHOTOGRAPHERS: LICENSE REQUIRED 

22 August, 1944 

Ln individual who has obtained a state and city photographer's license 
is not privileged to engage in the business of photography unless and until 
he has met the requirements of the North Carolina Board of Photographic 
Examiners. However, the statute creating the Board of Photographic Ex- 
aminers provides that it shall apply only in cities or towns having a popula- 
tion of more than 2,500 and that it shall not apply to photographers whose 
product is retailed at a unit price not exceeding 10c per picture. 

REVENUE ACT:  SAFETY DEPOSIT BOXES RENTED JOINTLY 

28 August 1944 

When a safety deposit box is rented in the joint names of a husband and 
wife and one spouse dies, the statute requires that the box be opened in the 
presence of the clerk of the superior court or his representative.    The sur- 
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viving spouse is not authorized to open the box in the absence of the clerk 
or his representative. 

SALES TAX: SALES TO CHURCHES; REFUNDS 

31 August 1944 

Effective July 1, 1943, sales to churches became exempt from sales tax. 
Therefore, as to any such sales which occurred after July 1, 1943, on which 
the churches inadvertently paid taxes, an application for refund may be 
made to the Commissioner of Revenue on a form prescribed by him, stating 
the facts with respect to such purchases and the amounts thereof. Churches 
seeking refunds should obtain the consent of the merchants from whom the 
property was purchased that the refunds may be paid directly to the churches 
instead of to the merchants. This is necessary since, under the law, the 
sales tax is levied against and collected from the merchant and ordinarily 
sales tax refunds are made to the merchants. 

SCHOOLS: COUNTY BOARD OF EDUCATION; VACANCIES; HOW FILLED 

25 August 1944 

Vacancies in the membership of the boai-d of education in the various 
counties shall be filled by action of the county executive committee of the 
political party of the member causing such vacancy until the meeting of the 
next regular session of the General Assembly, and then for the residue of 
the unexpired term by that body. 

TAXATION: LISTING REAL ESTATE AND IMPROVEMENTS THEREON 

SEPARATELY; LIEN 

22 August, 1944 

The North Carolina statutes provide that when land is owned by one party 
and the improvements thereon by another, the parties may list their in- 
terests separately or in the name of the owner of the land and the lien for 
the taxes on the improvements shall be a lien on both the real property and 
the improvements, or vice versa. 

CRIMINAL LAW: GAMBLING; JURISDICTION OF JUSTICE OF PEACE 

6 September 1944 

The statutes provide that if any person shall play at any game of chance 
at which any property, money, or other thing of value is bet, whether the 
same be in stake or not, both those who play and those who bet thereon shall 
be guilty of a misdemeanor, punishable in excess of a justice's jurisdiction. 
Therefore, a justice of the peace does not have final jurisdiction of the of- 
fense of gambling. 
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CRIMINAL PROCEDURE: SEARCH WARRANTS; SERVICE ON SUNDAY 

7 September 1944 

While the statute provides that it shall not be lawful for any sheriff, con- 
stable, or other officer to execute any summons, capias, or other process on 
Sunday, unless issued for treason, felony or misdemeanor, it vi^ould seem 
that a search warrant issued pursuant to the North Carolina statutes pro- 
hibiting the possession or sale of intoxicating liquors could be served on Sun- 
day. If the person signing the affidavit to the search warrant is not under 
oath, facts discovered by reason of the issuance of the warrant are not com- 
petent as evidence. 

DOUBLE OFFICE HOLDING: MEMBER COUNTY BOARD OF HEALTH; 

COUNTY HEALTH OFFICER 

1 September 1944 

The positions of county health officer and member of the county board of 
health are both offices within the meaning of Ai'ticle XIV, Section 7, of the 
North Carolina Constitution, prohibiting double office holding. Therefore, 
one person may not hold both positions at once. 

ELECTION LAWS: ABSENTEE BALLOT; SOLDIER SERVING TERM IN 

DISCIPLINARY BARRACKS 

6 September 1944 

When the application for an absentee ballot is regular upon its face, the 
pplicant is entitled to the ballot and entitled to vote the ballot despite the 

fact that he is serving a term in the disciplinary barracks for violation of the 
laws of the United States. 

MOTOR VEHICLES: SPEED LIMIT 

5 September 1944 

Since the adoption of the North Carolina Emergency War Powers Procla- 
mation No. 2, issued by the Governor on May 6, 1943, it is unlawful for a 
private individual to operate a motor vehicle at a speed in excess of 35 miles 
per hour. 

MUNICIPALITIES: MAYOR; AUTHORITY TO MAKE ARRESTS 

6 September 1944 

While the mayor of a municipality is by virtue of statute constituted an 
inferior court, he has no right as such mayor nor as such court to make an 
arrest. Of course, he has the same right of arrest as a private citizen, to- 

; where he is present at any riot, rout, affray, or other breach of the 
peace, if necessary in order to suppress the same and also to arrest a person 
rvho commits a felony in his presence. 
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MUNICIPAL TAXATION: JEWELRY COMPANY SELLING MERCHANDISE IN 

CAR PARKED ON STREET 

6 September 1944 

While there is no provision in Schedule B of the Revenue Act relating to 
privilege taxation of persons engaged in selling jewelry, a municipal cor- 
poration, under its general authority, may classify the occupation of selling 
jewelry as one subject to taxation. A person parking on the streets of a town 
displaying, selling and collecting for jewelry sold would be sufficiently en- 
gaged in activity within the town to be subject to the tax. 

TAXATION: EXEMPTIONS 

1 September 1944 

When a building located within a county would be exempt from taxation 
except for the fact that a part of the building is used in such a way as to be 
in competition with private enterprise, the tax levying authorities have au- 
thority, after placing a valuation on the building, to pro rate the valuation' 
BO as to require the payment of taxes only on that portion of the building 
which would not be exempt. 

TAXATION: MUNICIPALITIES; TAX LIST 

5 September 1944 

When a municipality has set up machinery for the listing of taxes and 
taxes have been listed by the citizens, the municipality has no authority 
to disregard such listings and adopt the listings of the same property by 
the county. However, municipalities, except those situated in more than 
one county, are required to accept the valuations fixed by the county authori- 
ties as modified by the State Board of Assessment. 

TAXATION: MUNICIPALITIES; POLL TAX 

5 September 1944 

The Machinery Act of North Carolina provides for the levy by the board 
of county commissioners in each county of a poll tax of $2 on every male 
inhabitant over 21 and under 50 years of age. Cities and towns may levy 
a poll tax not exceeding $1. 

ALCOHOLIC BEVERAGES: TRANSPORTATION INTO NAVAL AIR STATION 

12 October 1944 

Only where the State has ceded jurisdiction over a Naval Air Station to 
the Navy Department may alcoholic beverages be shipped into the reserva- 
tion without violating the statutes of North Carolina. The mere fact that 
the station is under the control of the Naval authorities does not oust the 
criminal jurisdiction of the State. 
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CLERKS OF SUPERIOR COURT: ASSISTANTS 

4 October 1944 

By statute an assistant Clerk of the Superior Court is as fully authorized 
and empowered to perform all the duties and functions of the office of clerk 
as the clerk himself, and all of his acts, orders and judgments are entitled 
to the same faith and credit as those of the clerk. 

EXECUTORS AND ADMINISTRATORS: PAYMENT OF LEGACIES TO CLERK 

7 October 1944 

The repi-esentative of a decedent may at any time after 12 months from 
the date of letters testamentary or administration pay into the office of the 
Clerk of the Superior Court any monies belonging to the legatees or dis- 
tributees of the estate of his testator or intestate. The payment discharges 
the representative and the sureties on his official bond to the extent of the 
amount so paid. 

GAME LAWS: TRANSPORTING GAME INTO THIS STATE WHICH HAS BEEN 

LEGALLY KILLED IN ANOTHER STATE 

28 September 1944 

It is unlawful to possess, ti-ansport, purchase, or sell any dead game ani- 
mals or birds, or parts thereof, during the closed season in North Carolina, 
even though such animals or birds, or parts thereof, were taken or killed 
without the State of North Carolina and in the open season for such birds 
or animals whex-e taken or killed. 

SALES TAX: DEVELOPING FILMS 

28 September 1944 

The charge made by photographers for developing films is a service charge 
and does not represent a sale of tangible personal property. Such charges 
are not subject to the sales tax. However, if the photographer makes printed 
pictures from the developed negative and sells the printed pictures to cus- 
tomers, the sales tax is due and should be collected. 

SALES AND USE TAX :  PAINT BOUGHT WITHOUT THE STATE FOR USE ON 

CONTRACT JOB WITHIN STATE 

30 September 1944 

When a contractor agrees to furnish a completed job of painting for a lump 
sum, he is liable for the 3% tax on the purchase price of the paint which he 
purchases, whether within or without the State, for use on the job. 
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SALES AND USE TAXES: SALES IN NORTH CAROLINA BY OUT-OF-STATE 

FIRM SELLING THROUGH AGENTS 

12 October 1944 

When an out-of-State firm sells merchandise in North Carolina through 
salesmen, the 3% use tax on sales made within the State should be collected 
and remitted to the State. 

TAXATION: AUCTIONS 

26 September 1944 

There is no tax imposed on the owners of real estate who sell the same 
at auction, unless such persons are engaged in the business of selling prop- 
erty at auction. The tax is levied on persons engaged in the business of 
conducting auction sales of real estate for profit, and not upon the owner who 
is selling at auction. 

TAXATION: REAL PROPERTY OWNED BY DEFENSE PLANT CORPORATION 

10 October 1944 

Real property located in North Carolina which is owned by a defense plant 
corporation is subject to ad valorem taxation. 

BANKS: RIGHT TO REFUSE TO ACCEPT DEPOSITS 

16 October 1944 

A bank is not required to keep deposits for every person who offers money 
for this purpose, but may decline to do business with those whom, for any 
reason, it does not wish to serve, and it may close an account at any time 
by tendering to the depositor the amount due and by declining to receive 
more. 

DOUBLE OFFICE HOLDING: CHIEF OF POLICE; CONSTABLE; FIRE CHIEF 

16 October 1944 

The position of township constable, fire chief, and chief of police are all 
officers within the meaning of the provision of the North Carolina Consti- 
tution prohibiting double office holding. Therefore, one person may hold 
only one such position at any one time. 

ELECTIONS: ABSENTEE VOTING; OATH; ADMINISTRATION BY NOTARY PUBLIC 

WHO IS A CANDIDATE 

23 October 1944 

A notary public who is also a candidate in the general election is disquali- 
fied to administer oaths to persons desiring to vote by means of absentee 
ballots. 
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ELECTIONS: CONVICTION OF FEDERAL OFFENSE NO BAR TO VOTING 

18 October 1944 

While a person who has been convicted or confessed his guilt in open court 
of a crime punishable by imprisonment in the State's penitentiary may not 
vote in North Carolina unless his citizenship has been restored, a person 
who has been convicted of a federal offense in a federal court and sentenced 
to the federal prison is not thereby deprived of his privilege to vote. 

ELECTIONS; REGISTERING AND VOTING AS AN INDEPENDENT 

6 October 1944 

While the statutes do not authorize the registration and voting of an inde- 
pendent in a primary election, they do provide for the registration and voting 
of an independent in a general election. 

ELECTIONS: SPLITTING TICKET FOR PRESIDENT AND VICE PRESIDENT 

21 October 1944 

A voter cannot vote for the nominee for President of one party and for 
the nominee for Vice President of another party. When a voter marks the 
Presidential ballot, he is either voting for the Democratic Presidential elec- 
tors or for the Republican Presidential electors. The names of these electox'S 
are not printed on the ballot, but are represented by the candidates of their 
party. 

SCHOOL LAW: AGE WHEN CHILDREN MAY BE ENROLLED 

2 October 1944 

To be entitled to enroll as a student in the public schools for the first year 
course, a child must be six years of age on or before October first of the year 
in whicb he desires to enroll and must enroll during the first month of the 
school year. 

SCHOOLS: SALE OF COUNTY SCHOOL PROPERTY 

6 October 1944 

Before a County Board of Education may sell a county schoolhouse, 
schoolhouse site, or other county school property at private sale, it must 
first sell the property at public auction after notice. Then, if the Board 
finds that the price offered is inadequate, it may reject the bid and sell at 
private sale if the price received at said private sale is greater than the 
amount offered at the public sale. 

AUCTIONEERS: LICENSES 

14 November 1944 

The North Carolina statutes provide that no person or partnership shall 
receive a license to conduct an auction sale of furs, glassware, chinaware, 
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gold, silver or jewelry unless such person, or a member of the partnership, 
is and has been for a period of one year a resident of North Carolina, and 
has been for six months a resident of one of the counties for which he seeks a 
permit. However, a nonresident may allow his goods to be sold by a resident 
of this State who complies with the above conditions. 

CLERK SUPERIOR COURT: VACANCIES 

17 November 1944 

When a vacancy occurs in the office of the clerk of the superior court, a 
judge of the superior court appoints someone to fill the vacancy until the 
next election, at which time someone is elected to fill the vacancy for the 
unexpired term of the former clerk. 

CONSTABLES: FILLING VACANCIES 

17 November 1944 

When a person has been a constable for a number of years but fails to file 
as a candidate for the office within the proper time, a vacancy occurs at the 
expiration of the term which the constable was serving. When the vacancy 
occurs, the county commissioners appoint to fill the same until the next elec- 
tion of constables. 

GRAND JURY 

12 November 1944 

In North Carolina a defendant in a criminal action may be tried without 
a bill of indictment where the offense is a misdemeanor, but where the offense 
is a felony a common law grand jury must return a true bill. 

MILITARY PERSONNEL: SURRENDER TO MILITARY AUTHORITIES 

18 November 1944 

Upon written demand by the commanding officer, the courts are authorized 
to surrender a soldier for trial to military authorities in cases of felonies 
and in cases of misdemeanors. 

MOTOR VEHICLES : SIRENS 

14 November 1944 

While the statute authorizes the use of sirens on police and fire depart- 
ment vehicles, it does not authorize their use on the personal vehicles of 
volunteer firemen. 
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MUNICIPAL POLICE OFFICERS: ARREST OUTSIDE OF CORPORATE LIMITS 

16 November 1944 

In the absence of a public-local act, a municipal police officer does not 
have authority to make an arrest in a misdemeanor caf=o outside me Cur 
porate limits of the city. 

NAMES: CHANGE OF 

8 November 1944 

Before a person can change his name under the North Carolina statute, 
he must be a resident of this State. Where a resident of another state enters 
the armed services of the United States and is sent into North Carolina on 
a military mission and has no intention of making North Carolina his home, 
he is not eligible to institute a proceeding to change his name in the county 
in which he is located under military orders. 

TAXATION: SALES TAX; SALES TO EDUCATIONAL INSTITUTIONS 

14 November 1944 

Under the North Carolina Sales Tax Act, sales to educational institutions 
are exempt therefrom only when they are educational institutions principally 
supported by the State of North Carolina and the personal property is pur- 
chased for use in carrying on the work of such institutions. 

BEER & WINE: POSSESSION OF BEER 

1 December 1944 

Under North Carolina statutes, a person is not forbidden to possess any 
amount of beer which he may legally acquire. Such possession will raise 
no presumption against the possessor, but he may not sell the beer without 
complying with the statutes relating to license, etc. 

COUNTIES & CITIES: APPROPRIATIONS FOR CIVIL AIR PATROL 

7 December 1944 

By an Act of the 1943 General Assembly, counties and cities are author- 
ized to make appropriations from their general funds to local organizations 
of official state and federal governmental agencies engaged in the war effort, 
so long as none of this appropriation is used to pay the compensation of mem- 
bers of such agencies. This Act would authorize contributions to the Civil 
Air Patrol,    However, the Act does not apply to thirteen counties. 

GARNISHMENT OF WAGES: TAXES; OPEN ACCOUNTS 

4 December 1944 

For the collection of private debts, garnishment proceedings may be used, 
but salaries or wages for personal services earned within 60 days next pre- 
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ceding the order of garnishment are exempt and cannot be collected by this 
process if it appears that these earnings are necessary for the use of a 
family supported wholly or in part therefrom. In addition, the debtor would 
be entitled to his personal property exemption of $500. 

A- fn i<v.«.c. no garnishment is allowed for state taxes when the salary is 
at a rate of less tnan ^zoo. AO to county and city taxes, no garnishment 
is allowed exceeding 10% of each instalment of oalary or waee. 

INEBRIATES: COMMITMENT TO STATE HOSPITAL; PAYMENT OF 

EXPENSES BY COUNTY 

9 December 1944 

When an inebriate is committed to the State Hospital and said inebriate 
is indigent, the actual cost and expense of restraint, care and treatment 
shall be borne by the county from which he is committed. The county is 
liable, however, only for board and clothing. 

MARRIAGE: HEALTH CERTIFICATES 

1 December 1944 

The North Carolina statute requires that when an application is made for 
marriage license, an original report from a laboratory approved by the 
State Board of Health must accompany the health certificate of a regularly 
licensed physician. Under this law, a telegram from a laboratory would 
not be considered as an original report. 

MUNICIPALITIES: CONTRIBUTION TO MUSIC CLUBS 

7 December 1944 

A municipality has no authority to make contributions to a music club 
which is sponsoring public school music. 

PRISONS: JAILER 

27 November 1944 

In the absence of a public-local act, the sheriff has the care and custody 
of the jail of his county and he is the keeper thereof unless he appoints some- 
one else as keeper. 

TAXATION: AMERICAN LEGION PROPERTY 

2 December 1944 

The North Carolina statutes exempt from taxation buildings, with the 
land actually occupied, belonging to the American Legion or Posts of the 
American Legion or any benevolent, historical or charitable association used 
exclusively for lodge purposes by said association, together with such addi- 
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tional adjacent land as may be necessary for the convenient use of the build- 
ings thereon. However, if taxes were due and had become a lien on the prop- 
erty priui to its annnisition by such organizations. suc>i tn,..r.c. mav He ^^i- 
lected. 

TAXATION: MUNICIPAL TAXES; UNIMPROVED PROPERTY 

30 November 1944 

When a municipality levies ad valorem taxes on property, it should col- 
lect such taxes and the property owner is not relieved from the payment 
thereof because of the fact that no municipal improvements have been made 
which would benefit such property. 

TAXATION: LANDLORD AND TENANT; LEVY UPON UNDIVIDED CROPS FOR 

TAXES OF SHARE CROPPERS 

30 November 1944 

Under the North Carolina law, levy cannot be fnade upon the crop for the 
taxes and debts of the share cropper after the crop has been harvested but 
while it is still in the hands of the landlord. The reason for this rule is 
that both the possession and title are deemed to be in the landlord under the 
North Carolina statutes. 

SOIL CONSERVATION ACT: DRAINAGE DISTRICTS; CONTROL OF PESTS 

11 December 1944 

There is no authority under the Soil Conservation District laws which 
would justify the organization of soil conservation districts for the purpose 
of drainage alone, nor for the control of crop pests.   There are, however, 
separate statutes providing for drainage districts and crop pest control. 
DOUBLE OFFICE HOLDING: EFFECTIVE DATE OF CONSTITUTIONAL AMENDMENT 

AFFECTING NOTARIES PUBLIC 

11 December 1944 

The constitutional amendment permitting notaries public to hold another 
public office became effective as of December 1, 1944, at 4:00 P. M.; conse- 
quently, a notary public may now serve as solicitor of a municipal police 
court. 

NOTARIES PUBLIC: REVOCATION OF COMMISSION 

29 December 1944 

General Statutes 10-1 gives to the Governor ample authority to revoke the 
commission of a notary public. 
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SALARIES AND FEES: ASSIGNMENT OF SALARIES BY TEACHERS 

11 Decembpr 1944 

A county superintendent of schools is not required to recognize an as- 
signment of future wages by a teacher. 

AD VALOREM TAXATION: VETERANS' BONUSES AND PENSIONS; PROPERTY 

PURCHASED WITH BONUS OR PENSION FUNDS 

13 December 1944 

Funds received by a veteran of World War I from the Federal Govern- 
ment as bonus or pension are exempt from ad valorem taxation while on 
deposit in a bank to the veteran's credit, but this exemption does not apply 
to property purchased by the veteran with such funds. 

GAME LAWS: JURISDICTION OF JUSTICE OF THE PEACE; REVOCATION OF 

HUNTING LICENSE; AFFECT OF APPEAL 

14 December 1944 

A first offense in violation of game laws or regulations is a misdemeanor 
within the jurisdiction of a justice of the peace, but a second offense is not 
within such jurisdiction. An appeal upon a conviction and judgment involv- 
ing the revocation of a hunting license has the effect of staying the revoca- 
tion pending the outcome of the appeal, the revocation being a part of the 
judgment. 

TAXATION:  QUADRENNIAL REASSESSMENTS 

14 December 1945 

A board of commissioners by proper resolution finding as a fact that pres- 
ent valuations throughout the county are fair and uniform may adopt the 
present valuations as fixed by the last quadrennial revaluation. 

COUNTIES: COUNTY ATTORNEY; TAX ATTORNEY 

15 December 1944 

In the absence of a public-local act to the contrary, a county has the right 
to employ a county attorney and a tax attorney, and the question of con- 
solidating the duties of the two is a matter entirely within the discretion 
of the board of county commissioners. 

ARRESTS: BREAKING INTO DWELLING TO MAKE ARREST WITH AND 

WITHOUT WARRANT 

15 December 1944 

An officer armed with a warrant may forcibly enter a dwelling to serve 
the same if he has reasonable grounds to believe that the person for whose 
arrest the warrant calls is concealed therein. 
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An omcor without a warrant may forcibly p-*"- « nouse, admission having 
been demanded and refused, ir a felony or other infamous crime has been 
committed and there is reasonable grounds to believe that the guilty person 
is concealed therein. 

MARRIAGE: PROXY MARRIAGE; MAY NOT BE CELEBRATED IN NORTH CAROLINA 

16 December 1944 

Marriage by proxy may not be celebrated in this State, but it is entirely 
possible that if such contract of marriage was celebrated in a state in which 
such marriage is recognized, it would be likewise recognized in North Caro- 
lina. 

MUNICIPALITIES: CONDEMNATION OF UNSAFE BUILDINGS 

16 December 1944 

Municipalities have authority to condemn and remove any and all build- 
ings in the city limits or cause them to be removed, at the expense of the 
owners, when dangerous to life, health or other property, under proper rules 
established by ordinance. 

SALES & USE TAXES: GLASSES ORDERED FROM OPTICAL COMPANY BY 

PHYSICIAN PRESCRIBING FOR PATIENTS 

20 December 1944 

A physician prescribing glasses for a patient and ordering glasses from 
an optical company for sale by him to the patient is not justified in collecting 
3Vc of the price charged such patient for the glasses, as the taxable trans- 
action is the sale from the optical company to the physician. 

SCHOOLS: RIGHT TO REGULATE SECRET SOCIETIES 

22 December 1944 

The proper school authorities have the right to exclude from extracurri- 
cular activities students who belong to secret societies or organizations pro- 
hibited by school regulations. 

SCHOOLS: TEACHERS' CONTRACTS; RESIGNATION 

22 December 1944 

Under the School Machinery Act, pi'incipals and teachers desiring to re- 
sign must give to the official head of their administrative unit at least thirty 
days' notice in writing prior to the opening of their school. A violation of 
this provision may deprive the offender of the right to teach in a public 
school of North Carolina for a period of one year. 
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FINES & FORFEITURES: ci.r.iv«: CTTPrRinR COURT; FEES A>JI> COMMISSIONS 

27 December 1944 

A clerk of the superior court is not justified in deducting any fees or 
commissions from amounts collected or paid into his office on fines, forfei- 
tures or penalties. 

ARREST OF FUGITIVES 

28 December 1944 

A police officer does not have the right to arrest and hold without bond 
a North Carolina citizen on a justice of the peace w^arrant from another 
state. As a matter of law, it is only in cases of capital felony that a police 
officer has any right to hold any person without privilege of bond. 

CRIMINAL LAW: PROSECUTING WITNESS; MAY NOT APPEAL 

27 December 1944 

Under our law a prosecuting witness has no right to appeal in a criminal 
action before a justice of the peace in which the defendant is acquitted. How- 
ever, in case the prosecution is found to be frivolous and the prosecuting 
witness was assessed the costs, he may appeal to the superior court on the 
question of the payment of such costs. 

CRIMINAL LAW: SALE OF CIGARETTES TO MINORS 

28 March 1945 

It is a violation of our criminal laws for any person to sell or give away 
cigarettes, or tobacco which may be used as a substitute for cigarettes, to 
any minor under the age of 17 years, or to aid or abet in such sale. 

It is also unlawful for any person to assist any such minor in obtaining 
cigarettes, or tobacco to be used as a substitute therefor. 

ELECTION LAWS: PERSON CONVICTED OF MISDEMEANOR NOT DISFRANCHISED 

28 March 1945 

A person convicted of a misdemeanor is not thereby deprived of the right 
to vote or run for office in North Carolina, as our Constitution provides for 
such forfeiture only in case the offense involved is one which may be pun- 
ished by confinement in the State Prison. 

ELECTION LAWS: RESIDENCE QUALIFICATIONS OF ELECTOR 

8 January 1945 

The question of residence of an elector is one to be determined by the 
registrar and judges of election of the precinct, and depends upon their 



28] BIENNIAL REPORT OF  THE  ATTORNEY GENERAL 619 

determination of the intentions or ttie elector in I'espect to relinquishing or 
retaining his place of residence in the pi-ecinct. 

JURORS: SPECIAL VENIRE; FEES WHEN SUMMONED TO ANOTHER COUNTY 

13 January 1945 

All special venire jurors are entitled to compensation for mileage and time, 
to be paid by the county to which they are summonsed at the rate now provided 
by law for regular jurors in the county of their residence. 

MUNICIPALITIES: POWER TO GRANT EXCLUSIVE FRANCHISE; TAXICABS 

4 January 1945 

A municipal corporation is without authority to grant a franchise giving 
the exclusive right or privilege to operate taxies in the city limits nor would 
the payment of a compensating tax for what would amount to a special 
monopolistic privilege remove the constitutional objections. 

MUNICIPALITIES: TOWN CONSTABLE, CHIEF OF POLICE MUST BE 

RESIDENTS OF TOWN 

4 January 1945 

In the absence of a PublicLocal Act to the contrary, the governing body 
of a town may name a chief of police as well as a constable for the town, 
but such appointees must be qualified voters and residents of the town. 

OFFICIAL BONDS: COUNTY OFFICERS ON FEE BASIS 

8 January 1945 

In the absence of a Public-Local Act to the contrary, a board of county 
commissioners is not authorized to pay the premiums on the official bonds 
of a sheriff who is on a commission or fee basis. 

TAXATION: EXEMPTION OF NON-PROFIT GOLF CLUB 

12 January 1945 

A board of county commissioners is without authority to relieve a non- 
profit Golf Club from payment of ad valorem taxes assessed and levied by 
a county or city. 

WILLS: EXECUTION BY MINORS IN ARMED FORCES 

16 January 1945 

Under North Carolina law, the will of a minor who is in the armed forces 
cannot be admitted to probate. 
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WILLS: PROBATE yvuxmn -wiTi^jiaai^s ARE DEAD 

5 January 1945 

A will may be admitted to probate in North Carolina when both sub- 
scribing witnesses are dead, upon proof of the handwriting of the testator 
and both witnesses, when the Clerk of the Superior Court is satisfied that 
the witnesses subscribed to the will in the presence of the testator. 

GAMBLING: DISPOSITION OF MONEY CONFISCATED 

9 March 1945 

Money confiscated by a court because it was being used in gambling under 
provisions of General Statutes 14-299 should be placed in the general 
fund of the county in which the confiscation occurred and the court cannot 
properly order other disposition to be made of such confiscated money. 
Constitutionality of G. S. 14-299 not judicially determined. 

MARRIAGE LAWS: ABANDONMENT 

14 March 1945 

A husband who leaves this State and goes to another state solely for the 
purpose of obtaining a divorce, after wrongfully abandoning his wife in 
this State, may be indicted for such abandonment and extradited and tried 
in the courts of North Carolina. 

MARRIAGE LAWS: CONVICTION OF CRIME DOES NOT EFFECT THE 

RIGHT TO MARRY 

3  March  1945 

There is no state statute which denies to a person, who has been con- 
victed of a felony and who may have lost his citizenship, the right to 
marry, if riot otherwise disqualified. 

MOTOR VEHICLES: PENALTY FOR OPERATING "FOR HIRE" VEHICLES WITH 

PRIVATE LICENSE 

20  March  1945 

Any one operating vehicles for hire without having paid the tax pre- 
scribed, or using private license plates on such vehicles for hire, shall 
be liable to an additional tax of $25.00 for each vehicle so used, and each 
additional use of such vehicle in such manner shall constitute a separate 
offense. 

OFFICERS: LEAVE OF ABSENCE FOR SERVICE IN ARMED FORCES 

14 March 1945 

A state or county official may obtain a leave of absence and accept a 
temporary officers commission in the United States armed forces without 
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vacating his civil oflBce and without violating the constitutional provision 
against dual office holding. 

SCHOOL TEACHERS : PLACE OF LISTING TAXES 

5 March 1945 

School teachers should list their personal property for taxation in their 
county of legal residence; that is, the county in which they have their 
permanent home. 

TAXATION : POLL TAX ; RELEASE OF MEMBERS OF ARMED FORCES 

FROM PAYMENT 

17 January 1945 

The board of county commissioners is the proper authority for a mem- 
ber of the armed forces to apply to for release from payment of poll tax 
levied against him. 

SALES TAX: LIABILITY OP CHURCH OWNED COLLEGE 

12 March 1945 

Only those educational institutions which are principally supported by 
the State are entitled to exemption from the 3% sales tax. 

NAME OF PERSONS: CHANGE UNDER STATUTE; RESIDENCE OF APPLICANT 

22 January 1945 

In order to have a name changed under Chapter 101 of the General 
Statutes, the applicant must be a legal resident of the county in which 
the proceeding is instituted. 

i NAME OF PERSON CANNOT BE CHANGED BY PRIVATE ACT OF 

GENERAL ASSEMBLY 

8 February 1945 

Our State Constitution provides that the General Assembly shall not 
have power to pass any private law to alter the name of any person. The 
proper procedure must be under the general statutory law provided for this 
purpose. 

BAIL BOND: APPROVAL BY C.S.C. UNDER ORDER OF COURT 

2 February 1945 

An order of court in respect to a bail bond may designate the approval 
of the clerk or some other officer of the court, as a prerequisite thereto. 
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CONCEALED   WiSAroi-fs:   Corfr ISCATION 

24 February 1945 

Under our law, it is mandatory that a weapon carried concealed be con- 
fiscated by the court upon conviction of the defendant, irrespective of the 
ownership of the weapon. 

COUNTY BOARD OF EDUCATION: VACANCY—How FILLED 

2 February 1945 

If any candidate for membership on a county board of education shall 
die, or resign, or for any reason become ineligible between the date of his 
nomination and election by the General Assembly, the vacancy may be 
filled by the county executive committee of the political party of such can- 
didate. 

COUNTY COMMISSIONERS:  CHAIRMAN REFUSING TO PUT QUESTION 

12 February 1945 

The chairman of a board of county commissioners cannot destroy the 
right of a majority of the board to take action by refusing to submit the 
question to a vote. Upon the refusal of the chairman to put the motion, the 
proponent could put it himself and the action of a majority would con- 
stitute the action of the board. 

ELECTION LAWS : POLL TAX NOT A PREREQUISITE TO VOTING 

13 February 1945 

The poll tax in this State is levied solely as a source of revenue, and has 
no bearing on a person's right or qualification to vote. 

ELECTION LAWS: RESIDENCE QUALIFICATIONS 

26 February 1945 

The question of whether a person is a member of a particular voting 
precinct within the meaning of the election laws is one to be determined 
by the registrars and judges of election, and the facts must be determined 
by them. 

ELECTION LAWS : TEMPORARY REMOVAL FROM COUNTY 

7 February 1945 

A person does not lose his citizenship or I'ight to vote and hold office in 
a county when he leaves the same temporarily but retains the intention 
of returning to his home county when circumstances permit. 
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INCOME TAX : RETIREMENT PAY OF ARMY OFFICER 

9  February  1945 

The retirement pay of a retired army officer does not come within the 
exemption provisions of Sec. 317 of the Revenue Act of 1939, as amended, 
and his retirement pay is subject to N. C. income tax, as the exemption 
applies only to persons on active duty with the armed forces. 

MARRIAGE LAWS: PRE-MARITAL REQUIREMENTS 

13 February 1945 

Assuming that no disqualification exists, the only formal premarital re- 
quirements for marriage in North Carolina are a health certificate, and a 
marriage license issued by the register of deeds of the county in which 
the ceremony is to be performed. 

MARRIED WOMEN : PRIVATE EXAMINATION NO LONGER REQUIRED 

24 February 1945 

All the requirements heretofore existing in our statutes as to taking the 
private examination of married women have been eliminated by H. B. No. 
55, which was passed by the General Assembly of 1945. Although this Act 
was ratified on Feb. 7, 1945, it expressly provides that all instruments 
executed after Nov. 7, 1944, shall be valid without private examination. 

POLL TAXES: SERVICEMEN'S EXEMPTION 

1 February 1945 

Members of the armed forces and the Merchant Marine of the United 
States are relieved from all poll taxes which such persons were required 
to list prior to induction, including those levied prior to 1939, if such taxes 
are unpaid by the serviceman. 

PHYSICIANS: ALIEN'S RIGHT TO TAKE STATE MEDICAL BOARD EXAMINATION 

2 February 1945 

There is no constitutional or statutory ground for denying to an un- 
naturalized alien the right to be examined by the State Medical Board 
and to receive license to practice as a physician upon proof of qualification. 

TOWN COMMISSIONERS: VACANCIES—How FILLED 

24 January 1945 

In case of a vacancy after election in the office of town commissioner, 
the remaining members of the board may appoint a successor to serve for 
the unexpired term. 
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TAXATION: LIEN FOR TAXES AFTER PAYMENT BY OTHER THAN OWNER 

19 February 1945 

A person who pays taxes on property to which he does not hold title, 
without securing an assignment of the tax sale certificate, is not entitled 
to a lien on the property against which the taxes were assessed, as the law 
makes no provision for the preservation of the lien under such circum- 
stances. 

COUNTIES: LEASE OF COUNTY PROPERTY 

15 March 1945 

A board of county commissioners has authoi'ity under our statutes to 
rent any property belonging to the county. 

CRIMINAL LAW : LEGALITY OF GAMBLING DEVICES 

20 March 1945 

Punch boards, slot machines, pin ball machines and other gambling 
devices cannot be operated in this State without violating the state law. 

DIVORCE: MEMBER OF ARMED FORCES MAY OBTAIN DIVORCE 

24 March 1945 

All other requisites being met, a member of the ai'med forces may ob- 
tain a divorce in this  State without being present in person. 

ELECTIONS:  SERVICEMAN'S RIGHT TO FILE AS CANDIDATE 

7 March 1945 

A member of the armed forces otherwise qualified has a clear right to 
file as a candidate for public office, but it would be necessary that he per- 
sonally sign the filing statement. If elected, he would be entitled to qualify 
just as any other person, but as this would require his personal presence 
it might involve practical difficulties. 

MOTOR VEHICLES : DISPLAY OF LICENSE TAG 

9 February 1945 

The display of a motor vehicle license tag on the windshield of the vehicle 
does not comply with the regulations of the Commissioner of Motor Vehicles 
on this point, nor does the display of a license plate covered or partially 
covered by the paper cover in which it came meet the requirements of the 
statute. 
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MUNICIPALITIES:  EXTENSION OF CORPORATE LIMITS 

13 February 1945 

The only provision for the extension of the corporate limits of a munici- 
pality is by an act of the General Assembly, which may provide for the 
extension upon a vote of the people, or may by the terms of the act itself 
extend the corporate limits. 

MUNICIPALITIES: FURNISHING WATER AND ELECTRICITY TO OUT OF TOWN 

CUSTOMERS 

8 February 1945 

A town may furnish water and electricity to out of town customers, at 
rates agreed upon, where such service is available, but cannot be compelled 
to take on undesired customers, nor those for which there are no available 
facilities. 

MUNICIPALITIES: POLICE JURISDICTION 

13 February 1945 

In the absence of a public-local act or charter provisions to the contrary, 
a policeman has no authority to make arrests outside the corporate limits 
of the municipality in which he is serving as a policeman. 

MUNICIPALITIES : POOL ROOMS 

13 February 1945 

Municipalities, under our law, have authority to license, prohibit and 
regulate pool and billiard rooms and dance halls, and in the interest of pub- 
lic morals provide for the revocation of such licenses. 

MUNICIPALITIES: REGULATION OF BUSINESS HOURS 

12 February 1945 

A municipality has no right to regulate opening and closing hours of 
restaurants. 

MUNICIPALITIES : SALE OF BEER AND WINE NEAR CHURCHES 

13 February 1945 

It is unlawful to sell or dispense beer and wine within fifty feet of a 
church in an incorporated town, or a town having police protection, while 
religious services are being held in such church, or to sell or dispense the 
same within three hundred feet of a church located outside the corporate 
limits of a town while religious services are in progress. 
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TAXATION: AD VALOREM; EXEMPTION OF PRIVATE CORPORATIONS 

16 January 1945 

A municipality is without authority in North Carolina to exempt the 
personal property of private corporations from taxation, or to furnish 
water without charge as an inducement to such corporations to operate 
in the municipality. 

LOAN AGENTS: INTEREST RATES 

30 April 1945 

In considering whether the amount to be paid by the borrower exceeds 
the maximum legal interest rate, it is immaterial that a loan agent does 
not stipulate the exact rate of interest to be charged, but leaves the borrow- 
er to determine the amount of interest to be paid. 

MUNICIPALITIES: DISSOLUTION 

27 April  1945 

Under the American doctrine, a municipal corporation, when once created 
by an act of the General Assembly, can be dissolved only by an act of 
the General Assembly. 

MOTOR VEHICLES: FARMERS' LICENSES; LUMBER AS FARM PRODUCT 

26 April 1945 

The motor truck license marked "Farmer," and issued at a lower rate 
than that for a private hauler, does not authorize the use of such farm 
truck in the hauling of lumber, which does not come within our statute's 
definition of "farm products." 

SALE OF COUNTY PROPERTY AT PRIVATE SALE 

20 April 1945 

In the absence of fraud or collusion, sale of county property by a board 
of county commissioners at private sale would in all respects be binding. 

MUNICIPAL ELECTIONS: WRITING IN NAMES ON BALLOTS 

20 April 1945 

Municipal election ballots should provide space for voter to write in the 
names of any persons for whom he desires to vote other than the ones 
whose names appear on the official ballots. 
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MUNICIPAL ELECTIONS: NO STATE-WIDE PROVISION FOR PRIMARIES 

19 April 1945 

There is no state-wide statute authorizing primary elections for munici- 
palities, and in the absence of specific charter provisions authorizing such 
primaries, they may not legally be held. 

DIVORCE: RESIDENCE REQUIREMENTS, AND SEPARATION AS GROUNDS 

17 April 1945 

Under our law, in order to obtain a divorce on grounds of separation, 
a person must have been a resident and citizen of this state for six months 
immediately preceding the institution of the divorce action, and the parties 
must have lived separate and apart for two years immediately preceding 
the institution of the action. 

POLL TAX: MAXIMUM AMOUNT WHICH CITY OR TOWN MAY LEVY 

17 April 1945 

Cities and towns in North Carolina may levy a poll tax not to exceed one 
dollar on every male inhabitant over twenty-one and under fifty years of 
age. 

TAXICABS: BONDS AND INSURANCE 

16 April 1945 

The governing body of a city or town may fix the amount of Insurance 
or surety bond required of taxicab operators, provided the amount of this 
bond or insurance shall not exceed $10,000.00 for each taxicab operated. 

PARTY AFFILIATION OF CANDIDATE IN PRIMARY ELECTION 

14 April 1945 

In a primary election under our law, a person registered as a Republican 
could not file as a Democratic candidate, or vice versa. An aspirant to 
office must be affiliated with the political party whose candidate se seeks to 
be. 

EFFECTIVE DATE OF N. C. LAWS 

11 April 1945 

Acts of our General Assembly shall be in force only from and after 
thirty days after the adjournment of the session at which they were passed, 
unless otherwise expressly provided. There is no provision in our law which 
excludes Sundays and holidays in determining the date upon which a law 
becomes effective. 
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QUALIFIED VOTERS 

11 April 1945 

The words "voter" and "elector" mean the same under our law. The term 
"qualified voter" implies not simply that the person is eligible to be a voter, 
but as well and necessarily that he is registered as such in the manner pre- 
scribed by law. The fact of registration is essential. 

MUNICIPAL ELECTIONS: ABSENTEE VOTING NOT ALLOWED 

4 April 1945 

Our state law provides for absentee voting in general elections only, 
which does not include municipal elections. 

BEER & WINE: PROHIBITING SALE ON SUNDAY 

4 April  1945 

Section 18-107 of the General Statutes provides that the governing bodies 
of municipalities shall have the power to regulate and prohibit the sale of 
wine or beer from 11:30 P. M. on each Saturday until 7:00 A. M. on the 
following Monday. 

ELECTION LAWS: RESIDENCE REQUIREMENTS OF CANDIDATES 

4 April 1945 

In order for a person to be eligible to hold a city office, he must be a resi- 
dent of the city and a registered voter therein. The question of residence 
is one to be determined by the registrars and judges of election, upon the 
facts, and the question of qualification for office would have to be deter- 
mined by an appropriate proceeding, if it were contested. 

DUTY OF JAILER TO RECEIVE PERSONS ARRESTED BY HIGHWAY PATROLMEN 

4 April 1945 

State Highway Patrolmen are given power to make arrests for certain 
offenses by G. S. 20-188, and when an arrest is made by such patrolman 
within the scope of the power thus granted, it is the duty of the person in 
charge of the county jail to receive and place in custody the person so arrest- 
ed, either where a commitment directing that such person be placed in jail 
has been issued, or where the arrest has been made under circumstances 
making it impossible for the patrolman to immediately take the arrested 
person before a magistrate for the issuance of a warrant and the obtain- 
ing of a commitment. 
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AUCTIONEERS OF SILVERWARE AND GLASSWARE 

5 May 1945 
A resident of another state or county may not lawfully conduct auction 

sales of silverware or glassware in North Carolina. 

BUSINESS NAMES: "ARMY" AND "NAVY" EXCLUDED 

11 May 1945 

In North Carolina, it is unlawful for anyone to use the words "Army" 
or "Navy" or either or both in the name or as part of the name of any mer- 
cantile establishment in this State which is not in fact operated by the 
United States Government or a duly authorized agency thereof. 

COUNTY COURT HOUSE : CUSTODY & CONTROL 

4 May 1945 

The custody and control of the county court house is vested in the board 
of county commissioners. 

CRIMINAL LAW: USE OF CRIMINAL PROSECUTION TO ENFORCE CIVIL CLAIM 

8 May 1945 

Our courts will not ordinarily permit the use of the criminal docket for 
the purpose of collecting civil claims, but in legal theory a defendant who 
has violated the criminal law is not to be relieved of criminal responsi- 
bility on account of civil liability. 

ELECTIONS: ABSENTEE BALLOTS 

7 May 1945 

No absentee ballots, civilian or military, are permitted in municipal elec- 
tions in North Carolina. 

ELECTIONS: "WRITE-IN" CANDIDATES 

4 May 1945 

Under our Australian Ballot law, if an elector desires to vote for a 
person whose name does not appear on the ticket, he can substitute the 
name by writing it in with a pencil or ink in the proper place and making 
a cross mark in the blank space at the left of the name so written in, and 
the name so written in will be treated like any other name on the ballot. 

ELECTION LAWS: RESIDENCE AS TEST OF RIGHT TO VOTE 

3 May 1945 

The right of a former resident living out of this State for over a year 
to vote in North Carolina depends upon whether he intended to change his 
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residence from this state. This is a question to be determined by the propei 
election officials. 

ELECTION LAWS: REGISTRATION REQUIREMENT IN MUNICIPAL ELECTIONS 

1 May 1945 

Persons registered to vote in a special election, but not registered for a 
general municipal election, must register with the proper officials for the 
general municipal election in order to be entitled to vote therein. 

INTOXICATING LIQUOR: SHIPMENT OF WHISKEY INTO N. C. PROHIBITED 

8 May 1945 

Under North Carolina law, it is illegal to ship any quantity of intoxicat- 
ing liquor into this state, whether tax paid or not, except through a state 
agency under our alcoholic control statutes. A person is permitted to trans- 
port in his personal possession into this state tax paid whiskey not in ex. 
cess of one gallon, provided the container is unopened. 

MUNICIPAL CORPOR.\TIONS : RIGHT TO ENGAGE IN MERCHANDISING 

4 May 1945 

There is no provision in the general law authorizing a municipal cor- 
poration to engage in the mercantile business, and in the absence of speci- 
fic charter provisions, such an activity would not be justified. 

MUNICIPAL CORPORATIONS : REGULATION OF THEATERS 

14 May 1945 

A municipality has the right to regulate, restrict and prohibit theaters 
and shows of any kind by ordinances, uniform in their application, and this 
would include the right to prohibit shows being held on Sundays, even when 
sponsored by a volunteer fire department or other civic organization. 

PAWNBROKERS: USURY LAWS 

7 May 1945 

The statutes providing for the licensing and bonding of pawnbrokers in 
North Carolina specifically states that they shall be subject to our usury 
laws.  Thus, pawnbrokers  are not  authoi-ized to charge in excess of the 
legal rate of interest. 

PARTITION PROCEEDINGS: ATTORNEYS AND COMMISSIONS FEES 

1 May 1945 

In a partition proceeding, the clerk of the superior court may allow an 
attorney's fee and a commissioner's fee to a person serving in both capa- 
cities, subject to the approval of the judge of the superior court. 
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SCHOOLS : USE OF SCHOOL PROPERTY FOR CIVIL AND FRATERNAL PURPOSES 

2 May 1945 

It is the policy of this state to encourage the proper use of school build- 
ings for civil and community meetings, subject to rules and regulations 
adopted by local boards of education with the approval of the State Board 
of Education; and, there is no legal reason why such rules and regulations 
should not provide for such use by fraternal organizations. 

WINE: 1945 STATE-WIDE WINE ACT; APPLICATION AS TO "ON PREMISES 

CONSUMPTION" 

1 May 1945 

The statute governing the "on premises consumption" sale of wine is 
state-wide in its application, and restricts the issuance of "on premises" 
license to bona fide hotels, cafeterias, cafes and restaurants in which pre- 
pared food is customarily sold, and which have a grade A rating from the 
State Board of Health. 

COURTS : MAYORES PROCESS NOT RETURNABLE BEFORE J. P. 

14 May 1945 

In the absence of a public-local act to the contrary, and no recorder's 
court having been established in the jurisdiction, it is as much a part of a 
mayor's duty to act in his judicial capacity as it is to perform any of 
his other official functions; and there is no general authority by which he 
could issue warrants and other legal process, and make the same returnable 
before a justice of the peace. 

CRIMINAL LAW: JUSTICES OF THE PEACE; PRABABLE CAUSE 

15 May 1945 

It is the duty of a justice of the peace, when probable cause is shown 
in a criminal prosecution for violation of the motor vehicle laws in which 
he does not have final jurisdiction, to bind the case over to the Superior 
Court in those counties in which there are no courts of intermediate juris- 
diction. 

HEALTH : VENEREAL DISEASES 

25 May 1945 

Under our state laws, the health authorities have the following powers, 
among others: 

1. To make examinations of persons reasonably suspected of being in- 
fected with venereal disease; 

2. To detain such persons until the results of the examinations are 
known; 
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3. To require persons infected with venereal disease to report for treat- 
ment and to continue such treatment until cured; 

4. When necessary in the public interest, to isolate or quarantine persons 
venereally infected; 

5. To investigate sources of venereal infection; 
6. To cooperate with officers in the enforcement of laws against prosti- 

tution. 

JUSTICES OF THE PEACE: PRACTICE OF LAW DEFINED 

22 May 1945 

Our statutes define the practice of law to be "performing any legal 
service for any other person, firm or corporation, with or without compen- 
sation, specifically including the preparation of deeds, mortgages, wills, 
trust instruments, reports of guardians, trustees, administrators or execu- 
tors." Thus, any justice of the peace performing any of these or similar 
services, with or without compensation, would be violating the law. 

MARRIED WOMEN : LEGAL NAMES 

29 May 1945 

At marriage the wife takes the husband's surname, with which should 
be used her own given name; and she may use the title "Mrs." to dis- 
tinguish her from her husband and to show that she is a married woman. 
This is the proper legal usage, and should be observed in all business trans- 
actions. 

MOTOR VEHICLES: "HIT AND RUN" 

21 May 1945 

Our statutes require the driver of a vehicle involved in an accident re- 
sulting in damage to property, or injury or death to any person, to im- 
mediately stop such vehicle at the scene of the accident and give his name, 
address, operator's or chauffeur's license number and the registration num- 
ber of his vehicle to the driver or occupants of any vehicle involved in the 
collision. 

MUNICIPAL CORPORATIONS: REGULATION OF PARKING OF GASOLINE TRUCKS 

15 May 1945 

A municipality may, by proper ordinance, prohibit the parking of gaso- 
line trucks on its  streets except for business purposes  and  in  cases  of 
breakdown. 

MUNICIPALITIES: TOWN CLERK—QUALIFICATIONS 

14 May 1945 

The position of town clerk is an office, and before any one may hold a 
municipal office, he must be a qualified elector of the municipality, and as 
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residence is one of the qualifications of a voter, a person living outside the 
corporate limits of a municipality may not properly serve as town clerk, 
in the absence of a public-local act to the contrary. 

NEWSPAPERS: FALSE INFORMATION 

14 May 1945 

It is unlawful and punishable as a misdemeanor for any person in North 
Carolina to state, deliver, or transmit by any means whatever to any news- 
paper for publication therein any false and libelous statement concerning 
any person or corporation, and to thereby secure the publication of the same. 

DOUBLE OFFICE HOLDING: JUDGE RECORDER'S COURT—TOWN ATTORNEY 

15 June 1945 

Since holding the position of town attorney does not constitute the hold- 
ing of an office, one person may at the same time be town attorney and 
judge of a recorder's court without violating the prescriptive provisions of 
the North Carolina Constitution relating to double office holding. 

JUSTICES OF THE PEACE: DISMISSING CASES AT REQUEST OF PROSECUTOR 

25 June 1945 

The dismissal of a warrant in a criminal case once the warrant has been 
sworn out is within the sound discretion of the Justice of the Peace and no 
criminal case should be dismissed merely because the person who swore out 
the warrant requests that the prosecution be discontinued and the war- 
rant withdrawn. Manifestly it would be wrong to permit a prosecuting wit- 
ness to use the criminal docket as a means of collecting a debt. 

MARRIAGE: VOID MARRIAGES; PROCEEDINGS TO DECLARE VOID 

19 June 1945 

A marriage contracted by a person who has a living spouse from whom 
he has not been divorced is void and not voidable in North Carolina. Legally 
it is not necessary that a void marriage be so declared by a court before 
the parties thereto may marry a second time. However, a suit to declare 
such a marriage void ab initio will be entertained by the courts of this State. 

MUNICIPALITIES: CONTRIBUTIONS TO MEMERIAL TO PERSONS SERVING IN 

WORLD WAR II 

14 June 1945 

In the absence of a Public-Local Act, a municipality has no authority 
to make contributions toward the erection  of a  permanent memorial  to 
persons serving in World War II. 
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PHYSICIANS AND SURGEONS : RIGHT OF ALIEN TO PRACTICE MEDICINE 

22 June 1945 

There is no requirement in the North Carolina statutes that an applicant 
for a license to practice medicine must be a citizen of this State. 

POOL ROOMS: MINORS 

16 June 1945 

Municipal corporations are authorized by statute to fix the age at which 
minors may be allowed to play in or frequent pool rooms. The general law 
makes it unlawful for the keeper of a pool room to permit any minor to 
enter or remain therein where the keeper has been notified by the parents 
or guardian of such minor not to allow him to enter or x-emain therein. 

PUBLIC OFFICES: CONVICTION OF FELONY; RESTORATION TO CITIZENSHIP 

25 June 1945 

The position of chief of police of a municipal corporation is an office and 
a person who has been convicted of a felony is not eligible to hold such 
office unless his citizenship has been restored in the manner prescribed by 
law. Once his citizenship is restored, however, such person is as eligible to 
hold office as a person who has never been convicted of any offense. 

SALES TAX: APPLICATIONS TO OPERATORS ON INDIAN RESERVATIONS 

19  June  1945 

Persons trading with Indians on the Indian Reservation are not subject 
to sales tax on so much of their business as is carried on with the Indians. 
That portion of the business which is not carried on with Indians is sub- 
ject to the sales tax. 

TAXATION : PERSONAL PROPERTY TAX EXEMPTIONS ; ESTATES 

25 June  1945 

The personal property exemption of $300.00 from taxation is extended 
to each household to be distributed among the members of a household 
as they see fit and to single persons not residing with persons on whom 
they are dependent. This exemption does not extend to an administrator or 
an estate as such. 

TAXATION: PROPERTY OF A. B. C. BOARDS 

27 June 1945 

The property of County A. B. C. Boards is subject to county taxation. 
The fact that a part of the net profits realized from the A. B. C. business 
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is earmarked by statute for the county furnishes no legal basis for holding 
such property tax exempt. 

SALE OF REAL ESTATE OF WARD LYING IN TWO COUNTIES: APPROVAL BY JUDGE 

6 July  1945 

A petition for the sale or mortgaging of a ward's real propertly may be 
filed in the Superior Court of the county in which all or any part of the 
real estate is situated. No sale or mortgage shall be made until approved 
by the Judge of the Judicial District in which the petition was filed. 

CRIMINAL LAW: CONCEALED WEAPONS; CONFISCATION; DESTRUCTION 

6 July 1945 

Under our statute, the only legal disposition that can be made of a pistol 
in a case in which a defendant has been convicted or has entered a plea of 
guilty of carrying a concealed weapon is the destruction of the same, and 
the trial judge is under the mandatory duty to enter an order for such 
destruction. 

POOL ROOMS: MUNICIPAL ORDINANCE PROHIBITING POOL PLAYING BY MINORS 

9 July 1945 

Under our law, municipal corporations are granted authority to license, 
prohibit and regulate pool and billiard rooms, and under this grant of 
statutory authority, a municipal ordinance forbidding minors to play pool 
in pool and billiard rooms could be sustained. Further, under our statute, 
it is unlawful for the keeper or owner of a billiard room to allow minors 
to enter or remain therein where the owner or keeper has been notified by 
the parent or guardian of the minor not to allow him to enter or remain 
in such billiard room; this statute is violated only where the parent or 
guardian of the minor has notified the keeper or owner not to permit the 
minor to enter. 

GAME WARDENS:  SEARCH AND SEIZURE 

11 July 1945 

Under our State law, game wardens have no authority to search an 
automobile without having first procured a search warrant. 

BEER AND WINE: RIGHT OF COUNTY ABC BOARD TO SELL UNFORTIFIED WINE 

14 July 1945 

County ABC stores have no authority to possess or sell unfortified wines. 
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CITIZENSHIP 

16 July 1945 

A person does not lose his citizenship or right to vote in North Carolina 
because of conviction of crime unless he was convicted of an offense which 
was a felony under our law. 

MUNICIPALITIES: PARKING LOTS 

16 July 1945 

The governing authorities of all cities and towns of North Carolina have 
the power to own, establish, regulate, operate and control municipal park- 
ing lots for parking of motor vehicles within the corporate limits. They are 
likewise authorized in their discretion to make a charge for the use of such 
parking lots. 

COLLECTING AGENCIES 

20 July 1945 

There is no law in North Carolina which requires agencies collecting 
delinquent accounts on a commission basis to collect their fee or any part 
of it from the client. That is entirely a matter of contract between the 
collecting agency and the client. 

DEATHS:  REPORTING DEATHS TO CORONER 

20 July 1945 

We have no statute which specifically requires hospitals or doctors to 
report deaths to the county Coroner, but when it appears that a person 
has died as a result of a criminal act or default of some person, the Coroner 
should be notified. This, however, is a duty imposed upon all citizens of the 
State and is not a special duty imposed upon doctors or hospitals. 

CONSTABLES: APPOINTMENT; RESIDENCE; QUALIFICATION 

21 July 1945 

Under our law, a person must be a resident of the township in which 
he is appointed constable before such appointment will be valid. 

MUNICIPAL POLICE : RIGHT TO ARREST PERSON OUTSIDE OF CORPORATE LIMITS 

30 July 1945 

A municipal police officer has no right to pursue and arrest a person be- 
yond the municipal limits for a breach of the peace committed in his 
presence inside the corporate limits whether or not a warrant has been 
issued. 
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DIVORCE: NO WAITING PERIOD 

31 July 1945 

Assuming that a divorce proceeding is in all other respects regular, the 
judgment or divorce decree is legal and effective immediately upon the 
signing of the same by the trial judge and upon being filed in the office of 
the Clerk of the Superior Court. In North Carolina, no so-called 'Vaiting 
period" is required. 

OFFICERS: AGE REQUIREMENT 

31 July 1945 

Under Section 1, Article VI, of our State Constitution, a person must be 
at least 21 years of age to be eligible to hold office. 

FISHING LICENSE: FISHING IN PRIVATE PONDS 

31 July 1945 

Only the owner of a private fishing pond or members of his family under 
21 years of age are exempted from the requirement of obtaining a fishing 
license before fishing therein. 

FORTUNE TELLING: AUTHORITY OF CITY TO PROHIBIT 

2 August 1945 

In this State, municipal corporations have no authority to prohibit the 
practice of palmistry or fortune telling. 

LICENSE TAX: ITINERANT PHOTOGRAPHERS 

3 August 1945 

Under our laws, cities and towns are not authorized to levy a license 
tax on itinerant photographers. 

INTOXICATING LIQUORS: POSSESSION OF MORE THAN ONE GALLON IN WET 

COUNTY AS PRIMA FACIE EVIDENCE 

8 August 1945 

In this State, the possession of more than one gallon of intoxicating liquor 
in a county operating under the provisions of the ABC Act, constitutes 
prima facie evidence that such liquor is possessed for the purpose of sale. 

SCHOOLS: MARRIAGE AS GROUNDS FOR BARRING OR DISMISSAL OF PUPILS 

17 August 1945 

The mere fact that a pupil is married is not sufficient within itself to 
warrant the barring or dismissal of such pupil from a public school in North 
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Carolina. However, under the provisions of our law, the proper school 
official could bar or dismiss a pupil in any particular case in which it was 
thought that the conduct of the particular pupil was such as to make his 
or her presence in the school a menace to the school, but the question must 
be considered purely on an individual basis and on the facts of the parti- 
cular case under consideration. 

DETECTIVES 

21 August 1945 

It is unlawful in North Carolina for persons licensed or representing 
themselves as detectives to engage in the business of collecting claims, ac- 
counts, bills, notes or other money obligations for others, or to engage in the 
business known as a collection agency. 

CRIMINAL WARRANTS:   ATTORNEY  SIGNING NAME OF CLIENT 

23 August 1945 

Our statute requires that the complainant in a criminal warrant be 
examined under oath. A person cannot be examined under oath through 
his attorney; therefore, it is not proper for an attorney to make out a war- 
rant and sign another person's name thereto as complainant. 

CRIMINAL LAW: PIN BALL MACHINES 

27 August 1945 

In this State, it is unlawful to possess, sell, manufacture or operate those 
devices usually described as pin ball machines, whereby a plunger shoots 
balls into an arrangement of lights, slots or holes in such a way as to 
register a varying score; and this is so even though such devices be rep- 
resented as a game of skill and nothing is promised to or received by the 
player. 

CRIMINAL LAW: POSSESSION OF LOTTERY TICKETS 

28 August 1945 

The mere possession of any tickets, certificates or orders used in the 
operation of any lottei'y shall be prima facie evidence of violation of our 
statute prohibiting lotteries. 

VOID MARRIAGES 

3 August 1945 

Under North Carolina law, the following marriages are void: marriages 
between a white person and a negro or Indian, or between a white person 
and a person of negro or Indian descent to the third generation, inclusive, or 
between a Cherokee Indian of Robeson County and a person of negro descent 
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to the third generation, inclusive, or between any two persons nearer of kin 
than first cousins, or between a male person under 16 years of age and any 
female, or between the female person under 14 years of age and any male, 
or between persons either of whom has a husband or wife living at the time 
of such marriage, or between persons either of whom is, at the time, phy- 
sically impotent or is incapable of contracting from want of will or under- 
standing; neither may double first cousins marry. However, no marriage 
followed by cohabitation and the birth of issue shall be declared void after 
the death of either of the parties for any of the causes stated above, except 
for that one of the parties was a white person and the other a negro or 
Indian, or of negro or Indian descent to the third generation, inclusive, 
and for bigamy. 

CRIMINAL LAW: CARRYING A CONCEALED WEAPON 

27 August 1945 

The statute prohibits the carrying of a weapon by any person ". . . con- 
cealed about his person." That is, concealed near, in close proximity to him 
and within convenient reach so that he could promptly use it is prompted to 
do so by any violent motive. This being the case, a pistol carried in the 
closed glove compartment of an automobile is a violation of this provision 
of our law. 

PHRENOLOGISTS AND FORTUNE TELLERS: MUNICIPAL LICENSES 

5 September 1945 

Under our laws, counties, cities and towns may levy a license tax on the 
practice of phrenology and on the practice of fortune telling, but the 
amount of such tax must not be unreasonable. 

INCOME TAX: COMPENSATION TO VETERANS ON ACCOUNT OF PHYSICAL 

DISABILITY INCURRED IN ARMED SERVICE 

5  September 1945 

In cases where compensation is received by a disabled veteran from the 
Federal Government by reason of injuries sustained while in the armed 
forces and, consequently, based on physical disability, such compensation 
is not subject to State income tax. 

SPECIAL ELECTIONS: ABSENTEE BALLOTS 

5 September 1945 

Under our election laws, absentee voting is not authorized in municipal 
elections or in special elections but is expressly restricted to general elec- 
tions. 
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SCHOOLS: AGE OF ADMISSION OF CHILD 

5  September  1945 

The school laws of this State provide that children, in order to be entitled 
to enrollment in the public schools of the State, must be six years of age or 
before October 1st of the year in which they enroll, and must enroll during 
the first month of the school year. 

JUSTICES OF THE PEACE: DISPOSITION OF CASES OF PROBABLE CAUSE 

7  September  1945 

A justice of the peace acting as a committing magistrate in any case 
in which he does not have final jurisdiction, is charged with the responsi- 
bility either to find probable cause and bind the accused over to the proper 
court, or, if no probable cause is found, to dismiss the case. This is within 
the sound discretion of the magistrate, but his action in dismissing the case 
would not be a bar to indictment or other prosecution against the accused. 

MUNICIPAL TAX RATE:  EXPENSE OF PUBLIC CEMETERIES 

15  September  1945 

Municipalities are authorized by our law to acquire property in fee 
simple and to use property now owned by them in fee simple or otherwise 
for the purpose of establishing and maintaining new cemeteries. The gov- 
erning boards of municipalities are, therefore, authorized to appropriate 
tax funds for these purposes. 

BEER AND WINE: CLOSING HOURS 

20 September 1945 

The governing bodies of all municipalities in North Carolina are vested 
with full power and authority to regulate and prohibit the sale of beer and 
wine from 11:30 P. M. on each Saturday until 7:00 A. M. on the following 
Monday. 

MUNICIPAL BUILDING CODES NOT APPLICABLE TO STATE 

CONSTRUCTION PROJECTS 

21 September 1945 

The State of North Carolina, in the construction of buildings or other 
projects for State purposes, within municipal limits, is not bound by or 
subject to municipal building codes or fees imposed thereunder. 

MUNICIPALITIES: CONTRACTS IN EXCESS OF $1000; ADVERTISEMENT FOR BIDS 

21 September 1945 

Our-statutes require the governing body of any municipality in North 
Carolina to advertise for bids for construction or repair work, supplies, 
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material or equipment involving the expenditure of public funds  in  the 
amount of $1000 or more. 

PIN BALL MACHINES 

22 September 1945 

A pin ball machine which operates on the coin-in-the-slot principle and 
does not give exactly the same score or tally each time it is played is illegal 
and its opei-ation or possession is illegal. 

MERCHANDISE SALES STIMULATOR MACHINES:  LOTTERY LAWS 

24 September 1945 

Our courts have very broadly construed our laws prohibiting any form of 
lottery or game of chance in which a person, for a consideration gets an op- 
portunity to win merchandise or other property as decided by some form 
of chance, and it is a violation of our law to use a device described as a "Mer- 
chandise Sales Stimulator Cabinet," in which a ball is dropped in a slot and 
finally comes to rest on one of various numbers; thus, through an element 
of chance, entitling the player-customer to certain articles of merchandise 
identified with such numbers, and the circumstance that each player-customer 
purchases a regular item of merchandise at its regular price as a prerequi- 
site to playing the machine for an additional prize does not change the un- 
lawful character of the machine nor remove the unlawful elements from its 
operation. 

MUNICIPALITIES: RIGHT TO OPEN, CLOSE OR ALTER STREETS 

25 September 1945 

Municipalities in North Carolina have direct authority, in their discre- 
tion, to open new streets, change, widen or extend and close any street or 
alley that is now or may hereafter be open. Such action by a municipality, 
however, could in proper cases be the basis for claims for compensation for 
the taking or injury of private property. 

MUNICIPAL TAX RATE 

25 September 1945 

Under our laws, the governing bodies of cities and towns have the right 
to fix municipal tax rates during the month of Augu£?t of each year, pro- 
vided the tax rate so fixed does not exceed $1.00 on each $100.00 of value of 
taxable property. 

MARRIAGE LICENSE: LENGTH OF TIME FOR WHICH VALID BEFORE CEREMONY 

27 September 1945 

A marriage license issued under North Carolina laws authorizes the proper 
officials to perform the ceremony within sixty days after the date of issuance 
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as set forth in the license, and it is also necessary that the license be re- 
turned by the person performing the'ceremony to the issuing register of 
deeds within sixty days of the performance of the ceremony. 

RESIDENCE : How ACQUIRED IN NORTH CAROLINA 

'' 27 September 1945 

Two elements must concur in order for a non-resident to establish resi- 
dence in North Carolina. There must be the actual physical presence, plus 
the intent to remain for an indefinite length of time; a fixed or permanent 
abode or dwelling as distinguished from a mere temporary locality of exis- 
tence. 

CRIMINAL PROCEDURE: BAIL; WHO MAY TAKE 

10 September 1945 

At any time before final judgment, any person lawfully committed to jail 
may submit a justified bond in an amount and form approved by the proper 
authority, and the sheriff, deputy sheriff, jailer or other person having 
the prisoner in custody is authorized to accept such bond and release the 
prisoner. 

VETERANS: REGISTRATION AND CERTIFICATION OF DISCHARGES; FEES 

27 October 1945 

In this State, each register of deeds is required to keep a book in which to 
record discharges from the armed forces of the United States and such 
discharges must be recorded without charge when presented to the register 
of deeds. 

The register of deeds must also furnish without charge certified copies 
of such discharges upon request of members of the armed forces. 

COUNTY COMMISSIONERS: AUTHORIZED TO MEET COST OF RECORDING 

VETERANS' PAPERS 

Boards of county commissioners are authorized to appropriate from the 
general fund an amount sufficient to cover the additional expense of record- 
ing and certifying veterans' records. 

ToRRENS LAW: LAND LOCATED IN MORE THAN ONE COUNTY 

2 October 1945 

Adverse claims arising against land registered under the Torrens Law 
subsequent to the date of the original decree of registration should be filed 
in the county in which the certificate of title was issued. Suit to enforce 
such a claim should be instituted in the county where the land lies. 
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CONVEYANCES: PRIVATE EXAMINATION OF WOMEN; REGISTRATION BY CLERK 

31 October 1945 

Although it may be surplusage whenever an instrument is presented for 
probate, the Clerk of the Superior Court should adjudge a certificate show- 
ing the private examination of a female party thereto to be sufficient and 
order the instrument to be recorded. The fact that the private examination 
may not be necessary would not justify the clerk in striking out that portion 
of the instrument. 

SEARCH WARRANTS: DEFECTS IN WARRANT DO NOT AFFECT ADMISSIBILITY 

OF EVIDENCE OBTAINED THEREBY 

30 October 1945 

If the necessary affidavit is made, the fact that a search warrant does 
not, in other ways, comply with the provisions of a statute authorizing such 
M^arrants, does not affect the admissibility of evidence obtained as a result 
of a search thereunder. "     *^ 

TRUSTEES: BONDS 

29 October 1945 

Unless the instrument creating the trust specifically requires it, there is 
no requirement under our law for a trustee who is a resident of the State 
to give bond for the faithful performance of his duties. In case of a non- 
resident trustee, a bond is required. 

CORPORATIONS: DIRECTORS' QUALIFICATIONS 

27 October 1945 

Under North Carolina law corporations may, through its certificate of 
incorporation or its by-laws, fix the number of shares a stockholder must 
own in order to be eligible as a director. 

DIVORCE: WIFE'S SUPPORT 

26 October 1945 

Upon the issuance of a decree of divorce from the bonds of matrimony, all 
rights arising out of the marriage cease and either party may marry again 
unless otherwise barred by law. Thus, although a judgment for alimony 
obtained prior to the divorce is not affected thereby, a wife could not maintain 
a separate action for support after the granting of the divorce. 
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TRADEMARKS: TRADE NAMES 

26 October 1945 

Our law does not contemplate that the name of a business should be reg- 
istered as a trade-mark; a trade-mark is intended to apply to the product 
of its business, not to its name. 

SPECIAL SCHOOL ELECTIONS 

25 October 1945 

The board of county commissioners has general supervisory authority 
over a special school election and the only function of the county board of 
elections in such case is in connection with the preparation and distribution 
of the ballots. 

USE OF "ARMY" AND "NAVY" IN TRADE NAME 

19 October 1945 

It is unlawful for anyone in North Carolina to use the word "Army" or 
"Navy" in any trade name of any establishment not actually operated by the 
United States Government or an agency thereof. 

LICENSE TAXES: PEDDLER-PRODUCER 

17 October 1945 

A person who sells articles produced by himself is not liable to our State 
Peddler's License Tax but this exemption does not include articles which are 
assembled by the seller from component parts not produced by him. 

FRANCHISE TAX: FOREIGN CORPORATION OPERATING IN NORTH CAROLINA 

THROUGH UNINCORPORATED SUBSIDIARY 

14 October 1945 

A foreign corporation doing business in North Carolina through an un- 
incorporated subsidiary is subject to all the tax burdens and liabilities inci- 
dent to doing business in this State. 

ADOPTION: SUMMONS BY PUBLICATION; CONSENT 

16 October 1945 

Under our law it would be possible to make parents parties to an adoption 
proceeding by publication of summons but the necessary consent of such 
parents cannot be obtained by publication as consent is a positive and vol- 
untary act and cannot be presumed from mere silence. 
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RE-ADOPTION 

16 October 1945 

Our statutes do not provide for re-adoption and consequently consent of 
the natural parents to a second adoption is necessary. 

ADOPTION: CONSENT OF PARENTS 

16 October 1945 

The consent given by a child's parents for its adoption by designated 
parties cannot be assigned or transferred so as to authorize an adoption 
by other than the originally named parties. 

GAME LAWS: SALE OR PURCHASE OF GAME FISH 

15 October 1945 

It is unlawful in North Carolina for any person, firm or corporation to 
buy, sell, offer to sell or possess for the purpose of sale any game fish either 
taken within or without this State. 

PREDATORY GAME ANIMALS AND BIRDS 

12 October 1945 

The Board of Conservation and Development is authorized to issue per- 
mits for the killing of such birds or animals as may become seriously in- 
jurious to property. And it is lawful to take or kill vdthout such permit any 
bird or animal actually committing or about to commit depradations. 

GAME LAWS: FEDERAL MILITARY RESERVATION 

11 October 1945 

State game laws are not in force on a Federal military reservation within 
this State and the question of whether a hunting license is required for 
hunting thereon is a matter for the Federal authorities to determine. 

SCHOOLS: FINES AND FORFIETURES FROM MUNICIPAL COURTS 

11 October 1945 

All fines and forfeitures from the courts of North Carolina go into the 
county school fund and are distributed to county and city administrative 
units on a per capita basis. This includes fines and forfeitures collected by 
municipal courts. 
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SCHOOLS: AGE OR ENROLLMENT 

11 October 1945 

In order to be entitled to enrollment in our public schools, a child must 
have attained the age of six years on or before the first day of October of 
the year in which such child enrolls and the enrollment must be during the 
first month of the school year. 

MOTOR VEHICLES: SPEED LIMITS 

31 October 1945 

On and after the expiration of the war time provision on November 1, 
1945, 50 miles an hour is the absolute maximum legal speed limit for motor 
vehicles in North Carolina. The only exceptions to this limitation are 
police cars in pursuit of law violators; fire equipment traveling in response 
to fire alarms; and ambulances traveling in emergencies. 

SALES TAX : EYE-GLASS LENSES AND FRAMES 

The three per cent State sales tax applies to sales to physicians of lenses 
and frames used for eye glasses since such items are not specifically exempted 
by statute nor do they come within the definition of medical supplies. 

DOUBLE OFFICE HOLDING: POLICEMAN AND DEPUTY SHERIFF 

26 October 1945 

Police officers and deputy sheriffs are both officers within the meaning of 
the Constitutional provision against dual office holding. 

WILLS: MINORS; VETERANS 

2 October 1945 

Under our law a will executed by a minor who dies after attaining his ma- 
jority may not be probated as a valid testamentary disposition of property. 

Minor veterans are no exception to this rule. 

CONSTITUTIONALITY OF STATUTES 

1 November 1945 

It has been held by our Supreme Court and by the Supreme Court of the 
United States as well, that a statute will not be declared unconstitutional 
unless it is clearly in conflict with the Constitution, and those who attack a 
law on statutory grounds must show beyond a reasonable doubt that such 
conflict exists. 
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LICENSE TAX: SOLICITORS FOR FARM PAPERS AND OTHER PUBLICATIONS 

1 November 1945 

Our Revenue Act imposes no license or privilege tax on persons soliciting 
subscriptions to a farm paper or other periodical. Such a tax would be 
contrary to the provisions of the Constitution of the United States. 

BIRTH CERTIFICATE: ILLEGITIMATE CHILD; ENTERING NAME OF 

PUTATIVE FATHER 

1 November 1945 

In the case of an illegitimate child, the name of the putative father shall 
not be entered upon the birth certificate without his consent. 

DETECTIVE AGENCY: PRIVILEGE TAX 

1 November 1945 

Under our Law, every person operating a detective agency or engaging in 
secret service work," and every person employed in such work, is required 

to procure a state privilege license before engaging in such business. 

SCHOOLS: DISCIPLINE ON SCHOOL BUS 

1 November 1945 

The discretionary authority of a teacher over pupils extends to pupils on 
school bus on which the teacher is riding, either as a passenger or as driver, 

nd this authority includes the right to inflict corporal punishment in proper 
ases. However, a non-teaching bus driver has no authoi-ity to inflict corporal 

punishment on pupil passengers. 

PUBLIC HEALTH: MASSAGE 

3 November 1945 

In North Carolina there is no state board before which one must qualify 
before engaging in practice as a masseuse.  A person so employed is not en- 
aged in the practice of medicine nor included under our definition of "chiro- 

practic."  However, a masseuse, as such, is subject to a state license tax. 

POLL TAX: EXEMPTION OF SERVICEMEN 

5 November 1945 

Our exemption of servicemen from the payment of poll tax extends to such 
lervicemen only for such time as they are in service and, if such persons 

were not actually in service at the last listing date, they would be liable to 
the tax. This exemption is also limited in all cases to the next listing period 
fter the ending of the existing state of war. 
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NOTARIES PUBLIC: EXPIRATION OF COMMISSION; POWER TO ACT 
BEFORE RENEWAL 

6 November 1945 

A notary public holds office for two years from the date of appointment, 
excluding the first and including the last day. The two year period runs 
from the date of appointment but a notary public must qualify as required 
by statute before he can legally perform notarial duties. 

DIVORCE: INSANITY 

6 November 1945 

Before a divorce may be obtained in North Carolina on grounds of insanity, 
it must be shown by the plaintiff, among other things, that the husband and 
wife have lived separate and apart for ten consecutive years without co- 
habitation and by reason of the incurable insanity of one of them; and that 
the insane spouse has been confined in an institution for the insane for ten 
consecutive years. 

CRIMINAL LAW: ABORTION 

6 November 1945 

It is a felonious offense to procure or in any manner bring about an abor- 
tion unless such abortion is necessary to preserve the life of the mother. 
This is the only exception under our law. 

MARRIAGE: AGE REQUIREMENTS 

6 November 1945 

Under North Carolina law, all male persons sixteen years or more of age, 
unless otherwise barred, may lawfully marry, and all female persons over 
fourteen and under sixteen years of age, unless otherwise barred, may marry 
with the written consent of one parent or a person standing in loco parentis. 
All female persons sixteen years of age or over may legally marry unless 
otherwise barred. 

BAIL: WHO MAY FIX 

6 November 1945 

There is no authority under our law for a sheriff or deputy sheriff to 
fix or approve bail for a prisoner except in case of a capias issued to such 
officer by the clerk of the superior court after an indictment has been founds 

BAIL: WHO MAY FIX 

6 November 1945 

In North Carolina when a person is charged with a crime but has not been 
committed to prison, bail may be fixed by any justice of the Supreme Court 
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or judge of the Superior Court in all cases, and also by a justice of the peace 
or chief magistrate of any incorporated city or town in all except capital 
cases. 

BAIL: WHO MAY FIX 

6 November 1945 

After a person has been committed to prison in North Carolina, and be- 
fore trial, a justice of the Supreme Court or a judge of the Superior Court 
may fix bail in all cases, and a justice of the peace or chief magistrate of any 
incorporated city or town may fix or approve bail in all but capital cases. 

MOTOR VEHICLES: MUNICIPAL TAXATION 

6 November 1945 

Under our law no county or municipality may levy any license or privi- 
lege tax in excess of $1.00 per year upon the use of any motor vehicle licensed 
by the State. In addition to this $1.00 tax, cities or towns may levy a tax 
not in excess of $15.00 per year upon each vehicle operated as a taxicab in 
such city or town. 

VETERANS:  MINOR SPOUSES OF VETERANS 

7 November 1945 

Under our law a veteran and his minor spouse may execute a valid in- 
strument of conveyance whenever such instrument is necessary to procure 
for the veteran any benefit to which he may be entitled under the laws of 
the United States. 

PARTNERSHIPS:  BUSINESS UNDER ASSUMED NAME 

7 November 1945 

Persons engaged in business in North Carolina under an assumed name 
c designation other than the real name of the individuals owning or con- 

ducting such business, are required to file in the office of the clerk of the 
superior court of the county in which such business is conducted a certificate 
setting forth the name under which such business is conducted, and the real 
name and home address of the persons owning the same. 

BANKING HOURS 

7 November 1945 

There is no provision in our statutes which requires a bank to be open 
at any specific time. The reason for banks maintaining regular hours on all 
days except Sundays and holidays is to avoid the possibility of liability under 
the negotiable instrument law. 
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BANKS: BRANCHES ON MILITARY RESERVATIONS 

7 November 1945 

A bank operating a branch on a federal military reservation in this State 
would be compelled to obey the directions of the commanding officer in regard 
to opening and closing hours, and bank holidays. 

EDUCATION: COMPULSORY ATTENDANCE LAW; VENUE 

8 November 1945 

In case of prosecution of a parent under our compulsory school attendance 
law, the injdictment should be obtained and the trial held in the county where 
the indicted parent resides, even though the delinquent child attends school 
in another county. 

PRIVATE EXAMINATION OP MARRIED WOMEN ABOLISHED 

8 November 1945 

The private examination of married women has been abolished in North 
Carolina in cases where it was heretofore required, and no longer exists as 
a legal requirement. 

UNCONTESTED DIVORCE ACTION 

8 November 1945 

The provisions of our law to the effect that uncontested cases in which no 
answer has been filed may be tried at any term after the time for filing an 
answer has expired, applies to uncontested divorce actions and, in effect, 
abolishes the requirement of waiting ten days after the time for filing answer 
expired. 

VETERANS: RETURN TO FORMER EMPLOYMENT WITH THE STATE 

9 November 1945 

The so-called G. I. Bill of Rights guarantees to returning servicemen their 
former jobs, and, while this Federal Act is not binding on the State of North 
Carolina, it is the policy of the State to follow this provision of the Federal 
law as far as it is possible to do so. 

LIQUOR: DISPOSITION OF CONFISCATED LIQUOR 

9 November 1945 

Our law requires that all confiscated or contraband liquor be held until the 
termination of the trial, and in case of acquital, the liquor is to be returned 
to the established owner. In case of conviction or failure to appear for trial, 
the liquor, if non-tax paid, is to be destroyed. In case of tax paid liquor so 
seized and held, the Board of County Commissioners is authorized to dis- 
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tribute such tax paid liquor to hospitals for medicinal purposes or to sell it 
to A. B. C. stores within the state, the proceeds going into the school fund. 

TAXICABS: MUNICIPAL FRANCHISES 

9 November 1945 

A municipal corporation may legally refuse to issue a franchise for the 
operation of a taxicab if, in the judgment of the governing board, the public 
convenience and necessity does not require it, or if the applicant or operator 
does not comply with reasonable terms laid down by such governing board 
as a condition to the granting of such franchise. 

TAXICABS: MUNICIPAL REGULATIONS 

9 November 1945 

A municipality is not authorized to grant an exclusive franchise for the 
operation of taxicabs, nor may it impose unreasonable or arbitrary condi- 
tions upon the granting of franchise for the operation of taxicabs. 

MARRIAGE LAV^^S: VOID AND VOIDABLE MARRIAGES 

10 November 1945 

Our Supreme Court has said that in North Carolina only two types of 
ttempted marriage are absolutely void from the beginning, these being 

bigamous marriages and marriages between a white person and an Indian 
or a Negro within the prohibited degree. Other prohibited marriages are 
merely voidable as distinguished from absolutely void, and are valid until 
,et aside by court decree in a proper action. 

CHILDREN OF VOIDABLE MARRIAGE LEGITIMATE 

10 November 1945 

Children born of a marriage which is voidable but not absolutely void, are 
declared by North Carolina law to be legitimate. 

MUNICIPALITIES: USE OF SIDEWALK FOR RAILROAD SIDING 

13 November 1945 

A municipality has the right under our law to permit the use of a public 
iidewalk for the running of a spur track in the city if it finds it desirable 
and in the public interest to do so. This does not mean, however, that the 
:ity would not, in proper cases, be liable for damages sustained by an abut- 
;ing property owner by reason of such use of a sidewalk. 
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PUBLIC SCHOOLS : LIABILITY OF SCHOOL AUTHORITIES FOR INJURY TO STUDENT 

13 November 1945 

Under North Carolina law, school authorities are not liable in damages 
on account of alleged negligence resulting in injury to a student, as authori- 
ties such as county boards of education, superintendents of schools and the 
like are engaged in a governmental function in discharging their official 
duties, and as governmental agents of the State, cannot be held liable in 
tort. 

TOWN COMMISSIONER NOT REQUIRED TO BE PROPERTY OWNER 

13 November 1945 

We have no general statute requiring a person to own property or pay 
taxes in order to be eligible to serve on a Board of Town Commissioners. 

DOUBLE OFFICE HOLDING 

14 November 1945 

Membership on a municipal zoning commission does not constitute office 
holding within our constitutional prohibition against double office holding 
and the same person could serve on such a zoning commission and could 
legally hold office as a member of a Board of Adjustments at the same time. 
This, however, might result in some conflict of interest between the two posi- 
tions. 

LAW ENFORCEMENT OFFICER: WITNESS FEES 

15 November 1945 

A law enforcement officer who receives a salary or compensation for his 
services from any source other than from the collection of fees, shall receive 
no fee as a witness for attending any court within the territorial jurisdiction 
in which such officer has authority to make an arrest. 

STATE GUARD: VETERANS' PREFERENCE 

17 November 1945 

The veterans' preference rating of ten per cent on examinations under 
our State Merit System does not apply to members of the North Carolina 
State Guard. 

CLERK OF SUPERIOR COURT: FEES FOR TRANSCRIPT OF RECORD ON 

APPEAL TO SUPREME COURT 

17 November 1945 

A Clerk of the Superior Court is required to charge the statutory fee of 
ten cents per copy sheet in case of transcript of record on appeal to the 
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Supreme Court, irrespective of whether he actually prepares such transcript 
or merely certifies it. His responsibility is the same in either instance. 

INTOXICATING LIQUORS: TRANSPORTATION TO FEDERAL MILITARY RESERVATION 

OVER WHICH THE STATE HAS CEDED JURISDICTION 

19 November 1945 

Under our laws intoxicating beverages may be legally consigned and de- 
livered by railway or other common carrier to individuals located on a Fed- 
eral Military Reservation to which the State has ceded jurisdiction, but the 
shipment and delivery must be made directly to the Reservation, and may 
not be delivered to the consignee en route. 

ESTATES BY ENTIRETY: EFFECT OF DIVORCE 

20 November 1945 

A decree of absolute divorce converts an estate by the entirety into a 
tenancy in common, and the interest of either tenant thereupon becomes 
subject to execution under a judgment against such tenant. 

FIREWORKS: REGULATION 

20 November 1945 

Our State law authorizes the governing bodies of cities and towns to 
regulate or prohibit the sale of fireworks within their limits, but this 
authority does not extend to Boards of County Commissioners. 

MOTOR VEHICLES: REVOCATION OF LICENSE UPON CONVICTION IN 

ANOTHER STATE 

21 November 1945 

Our Department of Motor Vehicles is authorized to suspend or revoke a 
North Carolina drivers license upon receiving notice of such driver's con- 
viction in another state of any offense which, if committed in North Caro- 
lina, would constitute grounds for suspension or revocation. 

HUSBAND AND WIFE: HUSBAND'S LIABILITY FOR HOSPITAL FEES OF 

INSANE WIFE 

21 November 1945 

A husband, if living, or his estate in case of his death, is liable under 
North Carolina law for the actual cost of the care and treatment of an 
insane wife while an inmate of the State Hospital, and no statute of limita- 
tion would run against the State's claim. 
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HUSBAND AND WIFE: WIFE'S INSANITY; YEAR'S SUPPORT 

21 November 1945 

A wife's insanity does not impair her right to a distributive share in her 
husband's estate, nor her right to a year's support. 

DOUBLE OFFICE HOLDING: CONSTABLE AND TAX LISTER 

28 November 1945 

A constable and tax lister are both officers coming within our constitu- 
tional prohibition against double office holding, and a person qualifying 
for one while holding the other vacates the office first held. 

TAXICABS: MUNICIPAL REGULATIONS AS AFFECTING STATE INSTITUTIONS 

28 November  1945 

Municipal corporations have authority to fix rules and regulations gov- 
erning the licensing and use of taxicabs within such municipalities and 
officials of a State institution have no authority to change the schedule 
of rates fixed by a municipal board. 

MEDICAL LICENSES: QUALIFICATIONS OF APPLICANT; GROUNDS FOR REFUSAL 

29 November   1945 

Every applicant for a license to practice medicine or surgery in North 
Carolina must have attained the age of twenty-one years and be of good 
moral character before such license can be gi-anted by the Board.of Medi- 
cal Examiners. The qualifications of applicants is a question to be determ- 
ined by the Board of Medical Examiners and the applicant is entitled to 
rotice and a hearing before an unfavorable decision is rendered against him. 

ELECTIONS ON COUNTY A. B. C. STORES: SUFFICIENCY OF PETITIONS 

30 November 1945 

Our law provides that a petition to a County Board of Elections for the 
purpose of calling a county election on A. B. C. stoi-es must be signed by 
iiL least fifteen per cent of the registered voters in the county who voted 
in the last election for governor. Thus, a petition signed before the last 
election for governor could not be used thereafter as a basis for calling 
a county election on liquor control. 

MUNICIPALITIES: ZONING ORDINANCES 

30 November 1945 

A municipality in North Carolina may adopt a zoning ordinance prohibit- 
ing the storing of fertilizer in designated sections within the city limits. 
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LIVE STOCK: SALE FOR IMMEDIATE SLAUGHTER 

30 November 1945 

Livestock purchased for immediate slaughter may not be resold in North 
Carolina except to a recognized slaughter plant or to a person, firm or 
corporation that handles live stock for immediate slaughter only. 

NORTH CAROLINA INDUSTRIAL FARM COLONY   (DOBBS FARM) 

30  November  1945 

Our law authorizes the commitment of women to the North Carolina In- 
dustrial Farm Colony (Dobbs Farm) in case of conviction or submission 
to a misdemeanor charge. 

MARRIAGE: JUSTICE OF THE PEACE ACTING AS DEPUTY REGISTER OF DEEDS 

NOT DISQUALIFIED TO PERFORM CEREMONY 

3 December 1945 

The prohibition in our law which bars a Justice of the Peace who is also 
Register of Deeds from performing a marriage ceremony does not extend 
to a Justice of the Peace who is also serving as a Deputy Register of Deeds, 

RECORDER'S COURT: AGE REQUIREMENT OF DEPUTY CLERK 

' 4 December 1945 

The Deputy Clerk of a Recorder's Court is a public officer under our 
law artd one of the requirements of a public officer in this State is that in 
order to hold office, a person must have attained the age of twenty-one years. 

DOUBLE OFFICE HOLDING:   SOLICITOR OF RECORDER'S COURT AND NOTARY 

PUBLIC 

4 December  1945 

While a Solicitor of a Recorder's Court and a Notary Public are both 
officers in North Carolina, an amendment to our State Constitution adopt- 
ed at the last election specifically exempted Notaries Public from the pro- 
hibitory provisions of Article XIV, Section 7 of our Constitution relating 
to double office holding, so that the same person may not legally hold both 
positions at the same time. 

DEPARTMENT OF AGRICULTURE: SEED LAW; ANALYSIS TAGS 

4  December  1945 

Our law requires that a seed analysis tag be attached to every con- 
tainer of vegetable seed weighing ten pounds or more which is sold or 
offered or exposed for sale in this State for planting purposes, and, further. 



656 BIENNIAL REPORT OF  THE  ATTORNEY GENERAL [VOL. 

that in case such seed is shipped into this State, the shipper shall secure 
such tags before shipment is made. 

DEPUTY CLERKS OF SUPERIOR COURT: AGE REQUIREMENT 

4 December 1945 

A Deputy Clerk of Superior Court in North Carolina, being a public 
officer, must, as one of the qualifications, be at least twenty-one years of age. 

MUNICIPALITIES: NECESSARY EXPENSES; PUBLIC BATH HOUSES 

4 December 1945 

The construction and operation of a public bath house by a municipality 
is not such an exercise of the governmental function as would justify the 
levying of taxes without special authorization of the General Assembly and 
a vote of the people. Neither can surplus funds be used for such a purpose 
without special authorization from the General Assembly. 

VETERANS: CERTIFIED COPIES OF DISCHARGE 

6  December  1945 

A Register of Deeds is under legal obligation to furnish free of charge 
to any veteran applying therefor as many certified copies of such veteran's 
discharge from service as the veteran may require. 

DOUBLE OFFICE HOLDING: NOTARY PUBLIC AND JUSTICE OF THE PEACE 

6 December 1945 

The offices of Justice of the Peace and Notary Public are each specifically 
exempted from the prohibitory provisions of Article XIV, Section 7 of 
the State Constitution in respect to double office holding. 

REVALUATION OF PROPERTY: POSTPONEMENT 

6 December 1945 

Under an act of the 1945 General Assembly, Boards of County Commis- 
isioners may, in their discretion, defer or postpone revaluation and re- 
assessment of real property for the years 1945 and 1946. 

MUNICIPAL CORPORATIONS: WATER SYSTEMS; PURCHASE OF EXISTING SYSTEM 

10 December 1945 

There is no North Carolina Statute which requires a municipality to 
purchase a privately owned water system operating within the city limits, 
but it would have authority to do so if it were found to be proper to make 
such purchase. 
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INTOXICATING LIQUORS: BEER; NON TAX PAID BEER IN "DRY" COUNTY; 

DISPOSITION OF CONFISCATED LIQUORS 

11  December  1945 

In a North Carolina county which has not adopted the Alcoholic Beverage 
Control Act, the Turlington Act is still in force and under this Act the 
possession of non tax paid beer in such a county is unlawful and the beer 
subject to confiscation and disposal by the court. 

MUNICIPAL CORPORATIONS: TAXATION; DUTY OF MUNICIPALITY TO ACCEPT 

VALUATION SET BY COUNTY 

12  December  1945 

Under our law, all cities and towns not situated in more than one county 
are required to accept the tax valuations fixed by the county authorities as 
modified by the State Board of Assessments. 

FEDERAL TAX STAMP: DEED FROM STATE OF NORTH CAROLINA DOES 

NOT REQUIRE 

12  December  1945 

No  Federal Internal  Revenue  Stamps  are  required  to be  attached to 
a deed of conveyance made by the State of North Carolina. 

UNEMPLOYMENT COMPENSATION: BENEFITS EXEMPTED FROM TAXATION 

12 December  1945 

In North Carolina, a municipal corporation cannot legally use garnish- 
ment for the purpose of collecting or subjecting unemployment benefits to 
the payment of taxes. 

COUNTIES: AUTHORITY TO SELL PROPERTY WITHOUT PUBLIC SALE 

13 December   1945 

Under our law, counties are authorized to lease or sell real property and 
make deed to any purchaser, and it is not required that all such sales be 
public sales. 

COUNTIES: AUTHORITY TO DONATE CITE TO SCHOOL DISTRICT 

13  December 1945 

Where a county has property available for a school cite, it may donate 
such property to a school district instead of providing funds for the pur- 
chase of other property. 



658 BIENNIAL REPORT OF  THE  ATTORNEY GENERAL [VOL. 

MEMBERSHIP ON CUONTY BOARD OF HEALTH 

13 December 1945 

The circumstance that a person is a medical doctor would not bar him 
from appointment as a member of a county board of health as being "one 
who shall be a public spirited citizen," even though such appointment should 
result in having two physicians on the board. 

PUBLIC HEALTH: ABATTOIR; RULES OF STATE BOARD OF HEALTH 

15 December 1945 

Anyone customarily engaged in the slaughtering of livestock for others 
and charging a fee therefor is subject to the rules and regulations of the 
State Board of Health governing the operation of such business, and a 
violation of such rules and regulations would constitute a violation of our 
criminal law. 

TAXATION: AD VALOREM; RELEASE OF SEPARATE PARCELS 

15  December  1945 

Under North Carolina law, when a lien of taxes of any taxing unit for 
any year attaches to two or more parcels of real estate owned by one tax 
payer, the lien may be discharged at any time before advertisement upon 
payment of the taxes for such year upon the parcel sought to be released, 
with interest and penalties thereon, plus a proportionate part of the per- 
sonal property, dog and poll taxes owed by the tax payer for the same 
year, with interest and penalities thereon, and a proportionate part of the 
costs prescribed by law. 

EMERGENCY WAR POWERS OF GOVERNOR EXTENDED 

10 December 1945 

Our 1945 General Assembly extended the emergency war powers of the 
Governor so as to cover the duration of the then existing state of war 
and a six months period thereafter. 

CLAIMS AGAINST THE STATE 

17 December  1945 

There is nothing in our law which prohibits an individual from having 
a Bill introduced in our Legislature to compensate him for a loss incurred 
or to satisfy a claim against the State. 

GOVERNOR: VETO POWER 

17  December  1945 

The Governor of North Carolina does not have the veto power. 
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BEER AND WINE: SALE OF UNFORTIFIED WINE 

17 December 1945 

Unfortified wine containing not less than  five nor moi-e than fourteen 
per cent absolute alcohol, reckoned by volume, may be sold in any county 

North Carolina in which such sale is not prohibited by a Public Local 
Act or by action of the local governing bodies under the authority of the 
Legislature. 

INTOXICATING LIQUOR: BRINGING INTO NORTH CAROLINA FROM OUT 

OF THE STATE 

18 December  1945 

Under our law, a person may purchase legally outside of this State and 
bring into this State for his own personal use not more than one gallon 
cf intoxicating liquor. 

EXECUTORS AND ADMINISTRATORS: BONDS OF EXECUTORS 

20  December 1945 

In North Carolina, a resident executor is not required to give bond un- 
less the will itself requires him to do so, except where he obtains an order 
to sell real estate for the payment of debts, or unless he marries a woman 
who is an executrix. 

VETERANS: LOCAL AGENCIES FINANCED BY COUNTIES, CITIES OR TOWNS 

20 December  1945 

Our Statutes authorize counties, cities and towns to make appropriations 
cut of the general funds to establish and maintain local veterans' service 
agencies in order to carry out the provisions of the Act creating the North 
Carolina Veterans' Commission. 

FEES OF STATE HIGHV/AY PATROLMEN 

27   December   1945 

All fees for arrest or service of process that may be taxed in the bill 
of costs for the various courts of the State on account of the oflficial acts of 
members of the State Highway Patrol shall be remitted to the general 
fund of the county in which said cost is taxed. 

MOTOR VEHICLE LAWS: OWNER PERMITTING OPERATION OF CAR BY PERSON 

UNDER INFLUENCE OF INTOXICATING LIQUORS 

21 December 1945 

If the owner of a motor vehicle knowingly permits a person under the 
influence of intoxicating liquor to operate a motor vehicle, the owner is 
guilty of a criminal offense under North Carolina law. 
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ATTORNEYS AT LAW : DRAWING DEEDS FOR CONVEYANCE OF OWN PROPERTY BY 

PERSON NOT AN ATTORNEY AT LAW 

29  December 1945 

There is no provision of our law which prohibits the owner of property 
from drawing a deed disposing of his own property, even though such owner 
is not an attorney at law. This right, however, does not extend to any 
transaction in which such person is not the actual owner of the property 
conveyed. 

TAXATION: EXEMPTION OF FARM PRODUCTS 

31  December  1945 

In North Carolina, all farm products, both those considered as money 
crops and otherwise, owned by the original producer or held by him for 
any cooperative marketing or growers' association are exempt from taxa- 
tion for the year following that year in which such products were grown, 
but not for any year thereafter. 

INTOXICATING LIQUORS:  TAXPAID LIQUOR; "DRY" COUNTY;  POSSESSION; 

TRANSPORTATION; POSSESSION FOR THE PURPOSE OF SALE 

15 December 1945 

When an individual leaves his home in a "dry" county, going to another 
point in said county, carrying in his automobile taxpaid liquor, he is guilty 
of the illegal transportation of liquor and the illegal possession of liquor. 
The possession of the liquor will, by reason of the presumption created by 
the Statute, support a verdict and judgment for the illegal possession of 
liquor for the purpose of sale. 

BAD CHECK LAW; PROCURING OF THE ISSUANCE OF WORTHLESS CHECKS FOR 

THE PURPOSE OF ENFORCING COLLECTION OF DEBT 

28 December  1945 

The procuring of the issuance of worthless checks for the purpose of 
securing the payment of small loans at usurious interest rates constitutes 
a violation of the Small Loan Law of this State, and anyone engaged in 
the practice of making small loans and procuring the issuance of worthless 
checks as security therefor, would not only be criminally liable under the 
Small Loan Law but would also be liable for the State tax imposed upon 
persons engaged in the small loan business. 

Furthermore, such person procuring the issuance of worthless checks 
under such circumstances, knowing the same to be worthless when drawn, 
vould be subject to indictment as having aided and abetted the issuance 
of a worthless check. 
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MUNICIPAL CORPORATIONS : SALE OF REAL PROPERTY 

3 January 1946 

In North Carolina a municipal corporation is authorized to sell its real 
property at public outcry to the highest bidder after thirty days notice and 
this method of disposing of real estate or other property of a municipality 
must be followed. This rule does not apply, howevei", to property held in trust 
by a municipal corporation for public purposes, which can be sold only as 
authorized by a secial act of the Legislature, or to public utilities, which 
can be sold only after a vote of the people. 

TAXICABS: MUNICIPALITIES REQUIRING CABS TO OPERATE FROM TAXI STANDS 

3 January 1946 

A municipal corporation in North Carolina may require taxicabs to op- 
erate from taxi stands. 

MUNICIPALITIES: POLICE OFFICER MAY NOT ARREST OUT 

OF CORPORATE LIMITS; EXCEPTION 

3 January 1946 

In the absence of a Public Local Act to the contrary, a municipal police 
officer does not have authority in North Carolina to make an arrest out- 
side of the corporate limits. The only exception to this rule is the case of 
hot pursuit of a violator of the prohibition law, in which ease the officer 
may press the pursuit beyond the corporate limits and even into another 
county and make the arrest. 

INTOXICATING BEVERAGE; SALE ON AIRPLANES FLYING OVER STATE 

3 January 1946 

With the exception of beer or wine with not more than 14% alcoholic 
content, sold by a licensed retailer, no alcoholic beverage of any kind may 
lawfully be sold in any airplane passing over or through the State of North 
Carolina. 

SCHOOLS: RESIGNATION NOTICE OF TEACHERS OR PRINCIPALS 

8 January 1946 

In North Carolina school teachers or principals desiring to resign are 
required to give at least thirty days notice prior to the opening of the 
school in which they are employed. This notice must be given to the official 
head of the respective  administrative unit. 
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DOUBLE OFFICE HOLDING: CHAIRMAN OF BOARD OF ELECTIONS AND 

,       PUBLIC ADMINISTRATOR 

9 January 1946 

A public administrator is not the holder of a public office within our 
constitutional prohibition against holding more than one public office at 
the same time. 

MUNICIPAL ORDINANCES: WATER RATES; MINIMUM CHARGES 

10   January   1946 

The authority granted municipalities by our statutes to fix and enforce 
water rates carries with it the authority to fix a minimum charge to be 
paid by all consumers. 

AUCTIONEERS: DEPUTY SHERIFF ACTING AS AUCTIONEER 

11 January 1946 

There is no such public office under our statutes as public auctioneer, and 
no authority for the appointment of such an official by a board of county 
commissioners. Therefore, a deputy sheriff acting as auctioneer would 
not be guilty of double office holding. 

COUNTIES:   EXTRADITION;  ATTORNEY FEES FOR APPEARANCE IN  ANOTHER 

STATE 

14 January 1946 

There is no authoi'ity under our law for a board of county commissioners 
to pay the fee of an attorney who represents the State of North Carolina 
in an extradition hearing in another state, even though he appears at the 
request of a district solicitor of North Carolina. 

MERIT SYSTEM COUNCIL: VETERANS' PREFERENCE RATING; MERCHANT 

MARINE AND RED CROSS 

15 January 1946 

Persons serving in the United States Merchant Marine or the American 
Red Cross Overseas Service are not entitled to any veterans' preference 
under the laws of the State of North Carolina. 

RURAL ELECTRIFICATION LINES: EXEMPTION FROM TAXATION 

16 January 1946 

There is no authority  under  North  Carolina  law for the taxation  of 
electric lines owned by municipalities, even though they may serve rural 
districts, and these properties, like any other municipal property used 
for governmental purposes, are exempt from taxation. 
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DOUBLE OFFICE HOLDING: PENALTY; CHIEF OF POLICE AND DEPUTY SHERIFF 

19 January 1946 

A Chief of Police and a deputy sheriff are both holders of a public office 
within our constitutional prohibition against double office holding, and a 
person presuming to hold both offices at the same time would be subject to 
a forfeiture of $200.00. 

TAXATION: COSTS IN CRIMINAL CASES; CREDIT OF COSTS AGAINST 

TAX ACCOUNT OF CLAIMANT 

21 January 1946 

In the absence of a local act, it is unlawful for a board of county com- 
missioners to pay any person who is indebted to the county for taxes any 
money payment out of county revenue on account of costs in a criminal case 
when the person to whom such costs are due owes the county for taxes. 
VITAL STATISTICS : DUTY OF STATE REGISTRAR TO FURNISH CERTIFIED COPY OF 

BIRTH CERTIFICATE WITHOUT CHARGE 

21 January 1946 

Under our law, the State Registrar is required to furnish, within three 
months of the birth and without charge, a certified copy of all birth certi- 
ficates to the mother of each child or to the person standing in the place 
of the parents. 

COURTS: JURY; EXEMPTION OF MEMBERS OF FIRE DEPARTMENT 

21 January 1946 

All active members of a fire department, either paid or volunteer, are 
exempt from jury duty in North Carolina. 

SCHOOLS: LIABILITY OF STATE AND COUNTY IN CONNECTION WITH OPERATION 

OF SCHOOL BUS 

21 January 1946 

Neither the State nor any of its agencies can be sued by a citizen without 
the State's consent, and such consent has not been given in connection 
with injuries arising out of the operation of school busses. 

SCHOOLS: CLAIMS ARISING OUT OF INJURIES IN CONNECTION 

WITH OPERATION OF SCHOOL BUSSES 

21 January 1946 

Liability of of the State under claims arising out of injuries resulting 
from the operation of school busses is confined to the statutory authority 
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given the State Board of Education to pay compensation in certain cases 
of injury suffered by children as a result of operation of school busses. 

SCHOOLS: OPERATION OF SCHOOL BUSSES; COUNTY BOARD OF EDUCATION; 

LIABILITY 

21 January 1946 

A County Board of Education is not liable for, nor can it legally pay 
damages for injuries sustained in connection with the operation of school 
busses. 

DEPARTMENT OF AGRICULTURE: STATE TAX ON FEED STUFFS SHIPPED FROM 

OUTSIDE OF THE STATE INTO A MILITARY RESERVATION 

WITHIN THE STATE 

23 January 1946 

This State cannot collect a feed tax on shipments of feed stuffs from 
outside the State into a military reservation within this State to which 
the  State has ceded jurisdiction to the Federal  Government. 

GAME LAWS: EXEMPTION OF TENANT OR SHARE CROPPER FROM LICENSE 

REQUIREMENT 

7 January 1946 

In North Carolina, a tenant or share cropper can legally hunt on the 
land which he rents without a State hunting license. 

TAXATION : PENALTY FOR FAILURE TO LIST PERSONAL OR REAL PROPERTY 

7 January 1946 

In the application of penalties under our tax laws there is no distinction 
drawn between late listing of personal and real property and failure to list 
at all. The penalties apply equally in either case. Neither is there any dis- 
tinction in this respect between real or personal property; and in each case, 
the aplication of the penalties is mandatory whenever the terms of the 
Statutes have been violated. 

ADOPTION LAWS: CHILD OF NON-RESIDENT MOTHER IN THIS STATE 

8 January 1946 

A child born in North Carolina of a non-resident mother who came into 
this State prior to or during pregnancy would not be subject to the so-called 
interstate placement provisions of our law. 
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CRIMINAL LAW: PERMIT ISSUED BY ANOTHER STATE TO CARRY CONCEALED 

WEAPON 

24 January 1946 

North Carolina does not recognize permits or licenses, issued by other 
states, to carry concealed weapons; our courts taking the view that such 
permits or licenses are valid only within the territorial limits of the state 
issuing them. 

CRIMINAL LAW: COSTS; JUSTICE OF THE PEACE. FRIVOLOUS AND MALICIOUS 

PROSECUTION; RIGHTS OF APPEAL FROM ORDER TAXING PROSECUTING 

WITNESS WITH COSTS 

25  January   1946 

Where, upon a finding by a Justice of the Peace that there is no probable 
cause in a criminal action, or that the prosecution is frivolous and malicious, 
an order is issued taxing the prosecuting witness with the costs, the prose- 
cutor has the right of appeal to the Superior Court from such other order, 
upon the questions of whether he shall pay the costs, or whether the prose- 
cution was frivolous and malicious. Pending the final outcome of such 
appeal, the costs need not be paid. 

MOTOR VEHICLES: SUSPENSION OF LICENSE FOR FAILURE TO SATISFY 

JUDGMENT; DURATION OF SUSPENSION 

29 January 1946 

It is not lawful for the Department of Motor Vehicles to restore or renew 
an operator's license which has been suspended for failure to satisfy a 
judgment until is satisfied or discharged, or until the operator has given 
proof under the statute of his ability to respond in damages for future 
accidents. 

ELECTIONS: SPECIAL ELECTIONS; BOND ISSUE; TIME FOR HOLDING 

2 February 1946 

Under our law, no special bond election may be held within one calendar 
month before or after a regular election. 

BEER & WINE: CANCELLATION OF LICENSE; EFFECT 

2 February 1946 

Whenever any license for the sale of beer or wine issued by a municipality, 
a board of county commissioners, or the Commissioner of Revenue has been 
revoked, it is unlawful to re-issue a license for said premises to any person 
within a term of six months after such revocation. 
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DEPARTMENT OF AGRICULTURE: AUTHORITY TO ESTABLISH AND 

FINANCE A TOBACCO ADVISORY COUNCIL 

2 February 1946 

If the Board of Agriculture determines that it is necessary to set up a 
Tobacco Advisory Council within the Department of Agn^iculture as one 
of the mediums through which the department and the commissioner may 
properly function, such a council may be legally established and the director 
of the budget has authority to provide funds to finance it. 

ALCOHOLIC BEVERAGES: SALE BY CHARTERED CLUBS 

2 February 1946 

There is no provision under our law by which a club, chartered or other- 
wise, can legally sell alcoholic drinks to its members or to the public. 

STATE EMPLOYEES: VACATION 

4 February 1946 

State employees are allowed vacation leave at the rate of one day for 
each full month worked during the fiscal year. This vacation leave is not 
cumulative and must be used, if at all, before January first of the succeed- 
ing year. 

STATE EMPLOYEES: SICK LEAVE 

4 February 1946 

State employees are entitled to ten days sick leave per year, and this 
sick leave is cumulative from year to year. No employee is entitled to any 
pay for sick leave not used, and all rights in respect to sick leave terminate 
on resignation or dismissal. 

TAXICABS: OPERATING PERMITS; ISSUANCE TO FELONS 

6 February 1946 

Our statutes give to the governing bodies of municipalities the right to 
refuse to issue, in their discretion, permits for the operation of taxicabs 
to persons who have been convicted of a felony. 

SCHOOLS: CREATION OF NEW CITY ADMINISTRATIVE UNIT 

12 February 1946 

Under our School Machinery Act, the only way a new city administra- 
tive unit can be legally created is by specific authority through an act of 
the General Assembly. 
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MUNICIPAL CORPORATIONS: PUBLIC CONTRACTS IN EXCESS OF $5,000; 
DIVISION OF CONTRACTS INTO INTEGRAL PARTS 

12 February 1946 

Our statutes require that all public contracts in excess of $5,000 entered 
into by municipalities shall be advertised and awarded upon proposals 
submitted upon the terms of such advertisement, and no bill or contract 
shall be divided for the purpose of evading this provision of our law. 

PHYSICIANS & SURGEONS: CITIZENSHIP NOT REQUIRED AS 

PREREQUISITE TO PRACTICE 

12 February 1946 

There is no citizenship requirement as a prerequisite to the practice of 
medicine in North Carolina. 

PUBLIC OFFICERS: STATE HIGHWAY PATROL; DUTY TO REFER CASES ON 

INTOXICATING LIQUOR TO STATE COURTS 

12 February 1946 

All state and local law enforcement officers, including State Highway 
Patrolmen, are required by law to refer all cases involving intoxicating liquor 
to a state court in the jurisdiction whei'e the case arises. Failure to do so 
amounts to malfeasance in office and subjects the officer to indictment and a 
fine of $100. 

CORONERS : REMOVAL OF BODIES BEFORE NOTIFICATION OF CORONER 

12 February 1946 

The bodies of persons who have been killed accidentally may legally be 
removed from the scene of such accident and prepared for burial, as there 
is no general provision in our statutes requiring that the coroner must be 
notified before any dead body can be removed. The coroner's duties in this 
respect are chiefly confined to persons killed by the criminal act or default 
of another, and there is no necessity of an inquest if the coroner is satisfied 
that the death was not the result of foul play or criminal negligence. 

MUNICIPALITIES: PURCHASE OF HOUSES FROM THE FEDERAL GOVERNMENT 

FOR RESALE 

12 February 1946 

We have no statute specifically authorizing a municipality to invest public 
funds in the purchase of houses from the Federal Government or other sources 
for the purpose of resale, rental, or lease; nor is there any legal means by 
which a municipality could purchase such houses for resale, rental or lease 
other than through a duly constituted housing authority. 
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MUNICIPALITIES: HOUSING AUTHORITIES; SALE OF HOMES TO VETERANS 

12 February 1946 

A duly constituted housing authority would have the right to sell houses 
exclusively to veterans who provide vacant lots on which to place them, as 
the service of veterans during wartime is such a public service as to include 
them in the constitutional eexmption from the rule against exclusive emolu- 
ments and privileges. 

PUBLIC HEALTH: CONFLICT BETWEEN MILK ORDINANCE OF THE COUNTY 

BOARD OF HEALTH AND A MUNICIPALITY 

13 February 1946 

In case of any conflict between a county-wide milk ordinance passed by a 
county board of health and a milk ordinance passed by a municipality within 
such county, the provisions of the county ordinance are controlling, and any 
difference between the two must be resolved in favor of the county ordinance. 

INTOXICATING LIQUOR: SALE OF CONFISCATED VEHICLE SURJECT TO 

OPA CEILING PRICE 

14 February 1946 

In cases where an OPA ceiling price exists on a vehicle confiscated for 
violation of our liquor laws, such sale price is valid and binding even as to 
such sale of such confiscated vehicle by an ABC board or other state or local 
governmental agency. 

LICENSE TAX: SCHEDULE B; VETERANS EXEMPTION 

14 February 1946 

A board of county commissioners, upon proper application, may exempt 
from the state peddlers tax disabled veterans of the second world war who 
have been residents of North Carolina for twelve months or more, and cities 
and towns are prohibited from imposing any peddlers tax upon a veteran so 
exempt. This exemption, however, does not extend beyond the limits of the 
county in which it is granted. 

MUNICIPALITIES: TAXICABS; EXCLUSIVE FRANCHISES 

14 February 1946 

In North Carolina, a municipality is not authorized to issue exclusive fran- 
chises for the operation of taxicabs within such municipality, but may, in 
its discretion, refuse to issue franchises to taxicab operators when the pub- 
lic convenience and necessity does not require the operation of such a cab. 
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ELECTIONS : NOTARIES PUBLIC SERVING AS REGISTRARS 

14 February 1946 

While the recent amendment of Art. XIV, Section 7 of our State Consti- 
tution exempts Notaries Public from the prohibition against holding more 
than one public office, it does not declare that Notaries Public are no longer 
to be considered public officers. Therefore, Notaries Public as public of- 
ficers still come under the provisions of the statute prohibiting any public 
officer, except a Justice of the Peace, from serving as an election official. 

MUNICIPALITIES: TAXICABS; REGULATION 

14 February 1946 

In North Carolina, cities and towns have the power to license, regulate 
and control drivers and operators of taxicabs within the city or town limits, 
and to regulate and control operators of taxicabs operating between cities 
and towns to points not incorporated within a radius of five miles of such 
city or town. 

MAYOR'S COURT: AUTHORITY TO IMPOSE JAIL SENTENCE; AUTHORITY TO 

SUSPEND SENTENCE 

14 February 1946 

A mayor's court may, in cases over which it has jurisdiction, sentence a 
defendant to jail for a period of thirty days to be worked under the super- 
vision of the State Highway Commission. Such a court also has inherent 
authority to suspend its sentences. 

MUNICIPALITIES : TOWN CONSTABLE ACTING AS TAX COLLECTOR 

14 February 1946 

A town constable may legally serve also as town tax collector without 
violating the constitutional prohibition against holding more than one pub- 
lic office. 

TAXATION : AD VALOREM ; EXEMPTION ; DATE ON WHICH OWNERSHIP 

DETERMINES TAXABILITY 

16 February 1946 

In North Carolina, all property subject to ad valorem tax shall be listed 
and assessed in accordance with its ownership and value as of the first day 
of January of each year. 
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SCHOOLS: APPOINTMENT OF LOCAL COMMITTEE; INCREASING MEMBERSHIP 

16 February 1946 

Our statutes require that the County Board of Education bi-biennially 
during the month of April, or as soon thereafter as practicable, appoint a 
local school committee for each of the several districts, each such commit- 
tee to consist of not less than three nor more than five persons for each dis- 
trict, to serve for a term of two years. After such a committee has been 
appointed, its number cannot legally be increased, although the County 
Board of Education is authorized to fill any vacancy on such a local com- 
mittee. 

MARRIAGE: AGE 

16 February 1946 

Under our statutes, the legal minimum age for marriage is sixteen years. 
However, if either pai-ty is under eighteen years of age, formal consent of 
the parent or person standing in the place of the parent must be obtained. 

MARRIAGE: AGE; WAITING PERIOD 

16 February 1946 

In North Carolina there is no State-wide requirement as to any waiting 
period between the application for and the issuance of a marriage license, 
but in the counties of Dare, Tyrrell, Washington, Martin, Beaufort, Hyde, 
Pamlico, Camden, Currituck, Chowan, Gates, Pasquotank, Perquimans, Hert- 
ford and Bertie, no Register of Deeds may issue a license to any two persons, 
both of whom are nonresidents of North Carolina, unless application for 
such has been on file in the office of the Register of Deeds for at least forty- 
eight hours. 

MORTGAGES: HOUSEHOLD AND KITCHEN FURNITURE; COMBINATION 

RADIO-PHONOGRAPH 

19 February 1945 

A combination radio-phonograph is such an article of household furniture 
as to require the joinder of the wife in the execution of a mortgage thereon; 
furthei", such an article of furniture could be claimed and set aside as part 
of one's personal property exemption under our State Constitution. 

EXECUTORS & ADMINISTRATORS: NONRESIDENT CORPORATIONS AS FIDUCIARIES 

20 February 1946 

A corporation created under the laws of another state or by any foreign 
government is not eligible to qualify in this state as executor, administrator, 
guardian, or trustee under the will of any person domiciled in this State at 
the time of death. 
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EDUCATION: COUNTY BOARD OP EDUCATION; RIGHT TO DETERMINE SCHOOL IN 

WHICH CHILD IS ENROLLED 

20 February 1946 

Under our school law, a county board of education has the right to desig- 
late the schools in the county administrative unit which the various chil- 
dren, residing in the county administrative unit, shall attend, subject to the 
ight of the State Board of Education to transfer pupils from one district 
r unit to another in the interest of economy and convenience in the operation 

of the schools. 

EDUCATION: COUNTY BOARD OF EDUCATION; AUTHORITY TO DETERMINE 

SCHOOLS TO WHICH CHILDREN OF DIFFERENT RACES 

ARE TO BE ADMITTED 

20 February 1946 

It is a proper function of a county board of education to determine the 
•acial status of a child for the purpose of assignment to the proper school 

within the county administrative unit. 

COURTS : COUNTY RECORDER'S COURTS ; AUTHORITY TO APPOINT VICE-RECORDER 

20 February 1946 

A board of county commissioners, as the governing body of a county, has 
the authority to appoint an assistant or vice-recorder to serve in a county 
recorder's court. 

DEPARTMENT OF AGRICULTURE: INSPECTION OF BAKERIES 

20 February 1946 

Our bakery inspection law applies only to regular bakeries, as the term 
is commonly known and used, and does not include the right to inspect hotels, 
restaurants and other places producing their own bakery products specifically 
for sale with meals served in dining rooms or restaurants directly connected 
with the establishments making such bakery products. 

MUNICIPAL CORPORATIONS: CEMETERIES; RIGHT TO ACQUIRE 

21 February 1946 

Our statutes authorize municipalities to pui'chase and hold land within 
r without the corporate limits but not exceeding fifty acres for the purpose 

of a cemetery.   The use of public funds for the perpetual care of such ceme- 
teries is also authorized. 
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ELECTIONS: DEPUTY SHERIFF MAY NOT SERVE AS REGISTRAR 

22 February 1946 

A deputy sheriff is a public officer and may not legally serve as a registrar 
or judge of election. 

MUNICIPALITIES: RIGHT TO CONSTRUCT POST OFFICE FOR RENTAL PURPOSES 

22 February 1946 

A municipality has no legal authority to construct a building to be rented 
as a post office, as this is no responsibility of the municipality and public 
funds could not legally be expended for such purposes. 

SCHOOLS: SUPPLEMENTS; ELECTION PROCEDURE 

23 February 1946 

There are three major preliminary steps required in order to obtain an 
election on the question of a local supplement in a county administrative 
school unit: 

First, there must be a petition of the district committee; 
Second, there must be approval by the county board of elections; 
Third, the approval by the tax levying authority of the county and the 

State Board of Education. After these requirements have been met, then 
the county board of education must request the board of county commis- 
sioners to call and provide for the election. 

CLERK OF SUPERIOR COURT: VACANCY; APPOINTMENT; ELECTION TO FILL 

VACANCY FOR UNEXPIRED TERM 

25 February 1946 

A clerk of superior court who is appointed to fill a vacancy and then elected 
in other than a regular election year, is not elected for a four year term 
but for the unexpired term, and if he is to continue to serve, must stand for 
reelection and be reelected at the next succeeding general election. 

MINORS: LIMITATION AS TO ENTERING DANCE HALLS WHERE BEER AND 

WINE ARE SOLD 

25 February 1946 

North Carolina cities and towns have authority to license, prohibit, and 
regulate pool and billiard rooms and dance halls in the interest of public 
morals, and an ordinance regulating or prohibiting the attendance of minors 
at dance halls where beer and wine are sold would come within this authority. 
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NAME: RESUMPTION OF MAIDEN NAME BY WOMAN AFTER DIVORCE; 

FOREIGN DIVORCES 

27 February 194fi 

Our statute authorizing a divorced woman to resume her maiden name 
applies only to women who are divorced in this state; however, such divorced 
woman could file a petition and have her name changed under the general 
statutes providing for the change of names of individuals. Under these 
statutes the divoi-cee could have her name changed to her maiden name. 

WEAPONS: PISTOLS; PERMITS TO CARRY; NON-RESIDENT'S RIGHT TO 

CARRY IN AUTOMOBILE 

1 March 1946 

There is no law in North Carolina which authorizes the issuance of a 
permit to carry a pistol, and non-residents as well as residents are subject 
to indictment for carrying a weapon concealed about the person when off 
their own premises. 

ADMINISTRATORS: APPOINTMENTS; PERSONS REPORTED DEAD BY WAR AND 

NAVY DEPARTMENTS 

5 March 1946 

A Clerk of Superior Court has authority to appoint an administrator if 
he is satisfied of the death of a person whose estate is to be administered, 
and official communication from the War or Navy Department would be 
evidence to be considered by the Clerk in reaching his conclusion as ot death. 
However, should it later develop that the person is actually alive, the action 
of the clerk would be void. 

MARRIAGE: DEGREE OF KINSHIP; DOUBLE FIRST COUSINS MAY NOT MARPY 

5 March 1946 

Our statutes prohibit marriage between persons nearer of kin than first 
:ousins, and specifically provides that double first cousins may not marry. 

TRADEMARKS: REGISTRATION; EFFECT 

6 March 1946 

Under North Carolina laws, the registration of a trademark in this State 
)rotects the owner in the use of the registered name or trademark within 
his State but not beyond our boundaries. 
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TAXATION: AD VALOREM; PERSONAL PROPERTY TAX FOR PRIOR YEARS DOES 

NOT ATTACH TO SUBSEQUENTLY ACQUIRED REAL PROPERTY 

9 March 1946 

Under our law personal property taxes listed for a prior year do not at- 
tach to and become a lien on real property subsequently acquired. 

REGISTER OF DEEDS : VACANCIES ; PERIOD FOR WHICH APPOINTMENT MADE 

9 March 1946 

When a vacancy occurs in the office of Register of Deeds, the Board of 
County Commissioners is required to fill the vacancy by appointment of a 
successor for the unexpired term. Such appointee would not have to stand 
for re-election until the expiration of the unexpired term of his predecessor. 

BOARD OF COUNTY COMMISSIONERS: DUTY TO PROVIDE AND MAINTAIN 

NECESSARY COUNTY BUILDINGS 

14 March 1946 

Our statutes place upon the several boards of county commissioners the 
responsibility of providing and maintaining necessary county buildings, and 
such boards are indictable for failure or refusal to keep and maintain in 
good and sufficient repair a county courthouse. 

COUNTY HOME: INMATES; DISCIPLINE 

14 March 1946 

A board of county commissioners has no authority to transfer an unruly 
inmate of the county home to the county jail. Such an inmate would be 
liable to indictment for violation of the criminal law, but the extent of the 
board of county commissioners' right to discipline him would be to exclude 
him from the home. 

DOUBLE OFFICE HOLDING: REGISTRAR; MEMBER OF TOWNSHIP PUBLIC 

SCHOOL COMMITTEE 

15 March 1946 

A member of a township public school committee, being a public office 
holder, cannot serve as registrar in an election . 

SCHOOLS: CITY ADMINISTRATIVE UNITS; ALTERATION OF BOUNDARIES 

1 April 1946 

The State Board of Education is authorized to alter the boundaries of any 
city administrative unit when the board is of the opinion that such change 
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desirable in the interest of an improved administration of the school- 
However, a vote of the residents within the new territory would be necessary 
before any supplementary school tax could be imposed on them. 

MUNICIPALITIES: EXTENSION OF CORPORATE LIMITS 

3 April 1946 

The corporate limits of a municipality can be extended by an act of the 
legislature without a vote of the people, although it is customary for the 
question to be submitted to a vote of both the residents of the proposed new 
territory and of those residing within the old boundaries. 

BEVERAGE CONTROL ACT: WHOLESALER FURNISHING FREE BEER TO RETAILER 

AS COMPENSATION FOR ADVERTISING SPACE 

8 April 1946 

A wholesaler dealing in beer may not lawfully furnish a retailer with free 
beer as compensation for the privilege of placing advertising signs on the 
licensed premises of the retailer. 

JUSTICES OF THE PEACE: DELIVERY OF BOOKS AND PAPERS TO 

CLERK OF SUPERIOR COURT 

12 April 1946 

When a vacancy exists in the office of a justice of the peace from death or 
other cause, such former justice of the peace, if living, or otherwise his per- 
sonal representative, shall deliver to the clerk of Superior Court all official 
dockets, records, papers and books for delivery by the clerk of Superior 
Court to the person succeeding such justice of the peace. 

ENTRIES: SUBMERGED LAND 

12 April 1946 

Under our statutes, land covered with navigable waters are not subject 
to grant, except to a limited extent for the purpose of providing wharves. 

STATE HOSPITALS FOR INSANE: ORDINANCES; MOTOR VEHICLES; 

SPEED REGULATIONS 

15 April 1946 

The board of directors of the State Hospital for the Insane at Raleigh 
has statutory authority to enact and enforce ordinances regulating conduct 
on the hospital premises, and the violation of any such ordinance is a misde- 
meanor. This authority is broad enough to include an ordinance fixing the 
speed limit of motor vehicles on hospital property at fifteen miles per hour. 
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ELECTIONS : PERSON FILING FOR JUDGE OF RECORDER'S COURT AND 

JUSTICE OF PEACE 

15 April 1946 

Our State Constitution specifically exempts justices of the peace from the 
prohibitoin against holding more than one public office at the time, so that 
there is nothing in our law to prevent a person from running for the office of 
justice of the peace and judge of a recorder's court at one and the same time. 



REPORT OF THE DIRECTOR OF THE BUREAU OF INVES- 
TIGATION TO THE ATTORNEY GENERAL FOR 

THE BIENNIUM JULY I, 1944 TO 

JULY 1, 1946 

The State Bureau of Investigation was established on July 1, 1939. This 
report covers the sixth and seventh years of its activities. 

During a great part of 1944 and 1945 w^hile our nation was at war the 
Bureau operated with only five agents for field duty. In May, 1946 one of 
its agents who had been in military service returned for duty with the 
Bureau. Also in May, we employed one additional agent and in June an- 
other agent was employed making now available for field duty eight agents. 

During the war years our facilities for firearms identification were inter- 
rupted, since our ballistics expert was on leave of absence in the service of 
the United States Army. He has now returned and we are able to furnish 
qualified expert service to" law enforcement in this State, not only in ballis- 
tics examination but also in the problems involving questioned documents. 
The Bureau is called upon from time to time to include comparison of hand- 
writing, typewriting and printing, erasures and alterations, obliterations, 
secret writings, comparison of papers, inks, and writing instruments, which 
we are now able to render to law enforcement and State agencies by having 
on our Staff a qualified expert in this field of police science. 

The requests received by the Bureau for chemical analyses are conducted 
by Dr. Haywood M. Taylor, Pathologist and Toxicologist of Duke Univer- 
sity. The requests for this type service includes the examination of blood, 
vital human organs, liquids, and foods, as well as other materials. Such 
examinations are valuable in cases of poison, rape, murder, hit-and-run driv- 
ing, and other crimes. Dr. Taylor has rendered a most valuable service to 
our Bureau and to the progress of law enforcement in this State. 

We now have six fingerprint experts who have a thorough knowledge of 
the various methods of obtaining latent fingerprints and are prepared to do 
this work in the field at the scene of crime. In the small police departments 
and rural areas where they do not have fingerprint experts our men have been 
able to render valuable service to these law enforcement agencies. These 
men are also skilled in photography in criminal investigations and they have 
been able to make photographs at the scene of the crime before time has 
permitted physical changes and this has proved exceedingly beneficial to the 
solicitors in prosecuting cases where major crimes have been committed. 

The Bureau is now sending to each law enforcement agency including po- 
lice, sheriffs, State Highway Patrol, and Federal Bureau of Investigation a 
Weekly Bulletin keeping all law enforcement agencies informed on the crimes 
committed in all parts of the State so that a department who may arrest an 
individual with property believed to have been stolen, will have knowledge 
of where it was stolen so that immediately the agency can be notified. In 
this manner we are serving as a clearing house for the various agencies and 
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they send to us items they want included on the Weekly Bulletin which goes 
out to all law enforcement agencies in the State each week. 

All assistance and service rendered by the State Bureau of Investigation 
is without cost to local law enforcement agencies throughout the State, since 
provision is made by the Legislature for this purpose. 

In this reconstruction period law enforcement in this State will be faced 
with many problems in using the experiences of the past to guide us in our 
planning for the future. We believe there will continue to be an increase in 
crime. The services of the State Bureau of Investigation can be not only of 
great service to the other law enforcement agencies of this State but to the 
citizenship who are the ones who suffer in the taking of life, the theft and 
destruction of property. It shall be our aim and purpose to cooperate fully 
and actively assist the other law enforcement agencies in giving the very 
best possible protection to life and property of all the citizens of North 
Carolina. 

On behalf of the Staff, may we express our genuine appreciation for the 
splendid cooperation rendered by the administrative officers, judges, solici- 
tors, law enforcement officers, and law abiding citizens of the State of North 
Carolina. 

The following classification of crime has been adopted by the Bureau and 
all cases received and investigated have been assigned thereunder: 

CRIME CLASSIFICATION 

A. Assault   1. Simple Assault 
2. A.D.W. with Intent to Kill 
3. Assault with Intent to Commit Rape 
4. All Others 

B. Burglary-Breaking 
and Entering   1. First Degree  (occupied) 

2. Second Degree  (unoccupied-safecracking) 

E. Embezzlement- 
Fraud   1. Embezzlement 

2. Forgery 
3. Worthless Checks 
4. Extortion 
5. All Others 

H. Homicide   l. First Degree Murder 
2. Second Degree Murder 
3. Manslaughter 
4. Suspicious Death 

L. Larceny   i. Auto 
2. All Others 

R. Robbery  (person) 
S.Sex Offenses  i. Rape 

2. Abortion 
3. Adultery and Fornication 
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4. Bastardy 
5. Bigamy 
6. Buggery 
7. Incest 
8. Prostitution 
9. Seduction 

10. All Others 

M. Miscellaneous   1. Arson 
2. Bribery 
3. Buying or Receiving Stolen Property 
4. Conspiracy 
5. Perjury 
6. Possession Burglar Tools 
7. Trespass 
8. Unlawful Use or Possession Explosives 
9. Weapons 

10. Abandonment and Non-support 
11. Escape 
12. Abduction 
13. Poisoning 
14. Resisting Arrest 
15. Riot 
16. Anonymous Letters 
17. Pure Food and Drug Laws 
18. Prohibition Lavi^s 
19. Motor Vehicle Lavi^s 
20. Gambling and Lottery 
21. Parole Violation 
22. Probation Violation 
23. Election Laws 
24. All Others 
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The following statement shows new, old, and miscellaneous cases investi- 
gated and closed for each month during the period from July 1, 1944 to 
July 1, 1945: 

MISCELLANEOUS 

CASES 
NEW CASES OLD CASES Investigated 

Investigated Closed Investigated Closed   and Closed 
July     22 15 8 4 22 
August 37 20 10 3 22 
September 21 11 9 2 23 
October 23 16 12 3 12 
November 27 11 14 8 10 
December 19 12 13 7 13 
January 25 13 10 4 15 
February 25 14 11 7 5 
March 24 19 8 4 11 
April 25 12 11 8 10 
May 22 13 9 7 10 
June 34 16 6 3 12 

Totals   304 172 121 60 165 

The following statement shows new, old, and miscellaneous cases investi- 
gated and closed for each month during the period from July 1, 1945 to 
July 1, 1946: 

MISCELLANEOUS 

CASES 

NEW CASES OLD CASES Investigated 
Investigated   Closed     Investigated     Closed   and Closed 

July   18 7 12 4   ' 12 
August    27 14 10 4 10 
September     23 13 5 1 16 
October   23 11 8 5 13 
November   25 15 4 1 12 
December   21 12 6 1 11 
January     18 5 10 4 15 
February     21 7 6 2 1^ 
March   28 14 7 3 14 
April   30 14 4 2 13 
May   26 16 8 2 12 
June     31 19 9 2 13 

Totals   291 147 89 31 153 

TOTAL  TYPES  OF  CRIMES  INVESTIGATED   IN 
VARIOUS COUNTIES: 

1944-45 1945-46 
Assault      14 6 
Burglary     121 137 



19 12 
46 39 
16 28 
7 10 

15 14 
56 45 

1944-45 1945-46 

150 134 
91 108 
14 11 
21 19 
0 0 
5 9 
4 1 
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Embezzlement 
Homicide 
Larceny 
Robbery 
Sex Offenses 
Miscellaneous 

TOTAL REQUESTS FROM LAW ENFORCEMENT AGENCIES: 

Sheriff's  Departments 
Police Departments 
Highway Patrols 
Solicitors 
Judges 
Executive Departments 
Coroners 
Miscellaneous        19 

TOTAL REQUESTS RECEIVED FROM EACH JUDICIAL DISTRICT: 

District 

First    
Second 
Third 
Fourth 
Fifth 
Sixth 
Seventh 
Eighth 
Ninth 
Tenth 
Eleventh 
Twelfth 
Thirteenth 
Fourteenth 
Fifteenth 
Sixteenth 
Seventeenth 
Eighteenth 
Nineteenth 
Twentieth 
Twenty-first 

1944-45 1945-46 

23 7 
20 6 
18 20 
23 38 
10 13 
21 31 
17 18 
17 6 
18 13 
11 26 
9 2 

12 7 
50 22 
5 5 

15 29 
14 14 
3 12 
6 7 
1 3 
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July 1, 1944 to July 1, 1945 
The following statement shows the number of requests received by counties 

and the classification of the types of crime investigated therein: 

Counties Ass<»ult Burglary 
Embez/sle- 

ment Homicide Larceny Robbery 
S.X 

Offenses Misc Totab 

Alamance 

1 

1 1 2 1 5 

Alexander     - 1 
Alleghany  1 

3 
2 

Ansoa  7 
1 

10 
Ashe  1 1 5 

0 

Beaufort  1 1 2 
1 1 

1 
2 

Bladen- 1 2  "'  5 

0 
Buncombe __ 1 1 

Burke  1 3 2 2 8 
0 

CaldwelL  0 

Camden  1 1 3 
1 1 

5 

4 
1 

6 

Cas^ilL  - 
Oatawb<i.— 1  

1 

Chatham. 3 1 4 
Cherokte_ 0 

Chow an. 1 1 :::::: I 3 

Clay  0 

Cleveland  0 

Columbus ._ 1 3 
1 
1 

1 
2 

2 

1 

s 
3 

Cumberland- 1 
1 
1 
4 

1 4 
Currituck.  1 2 
Darp 1 

3 
1 
2 

3 III 1 
1 

  10 

Duphn  5 ' 3  1  
11 

Durham.  0 
Kdgecombe- 1 3 4 
Forsyth. 1 

1 

Franklin.  1   " 5 
1 
1 

1 1 

1 

s 
Gaston  2 

Gatts               1 

1 1 

Granville ._ 1 
1 2 

Greene  0 
Guilford  1 
Halifax 3 3 

Harnett _ 1 1 3 
Haywood.  0 

Henderson.  1 1 
Hertford  - 5 5 
Hoke__  1 1 2 
Hyde.  0 
[redelL  '- 1 1 

Jackson.- 0 

Johuston.- 
Jones _             _ 

- 2 .::::::: 4 2  1  1 10 
0 

Lee- 1 1 1 3 

Lenoir __ 1 2 
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t'oun'-ies Assault Burglary 
EmbL-zzle- 

mtnt Homicide Larceny Robbery 
Sex 

Offenses Miso: Totals 

ncoln.   2 ' 
a'iiRon. 
lirtin. 6 

2 

^. 
ecklt nburg. 
itobcU 

1 2 

1 
4 
1 

1 
3 

I 
2 
1 
1 

1 

, 
vsh._       1 1 

1 
arthampton 
islow 

  
■ang<'  
imlico 

1 1 
3 

mqnot.ink 2 
2 

4 

3 

.^ 
■ndcr.  

2 

1 
•rquimans  

)lk  
indolph.  
chmond  

2 

1 

4 

1 

6 1 

1 
2 ,; 

' 23 
i; 

.ckinahanL 
)wan   itherfori,  

5 

2 

5 
otlaiid   

anly—  
okes. 

' 
I 

1 

J 

9 
3 

'ain_ 
1 1 1 r. 

ansylva.da.-__. 
'rrcll  

1 , 
0 . 

mce 2 
1 
2 
1 

3 

1 
3 

3 
ake  

ashington.  
atauga. 

1 10 
3 

^ 
1 ^ 4 

ayne..  
ilkes ' 

3 

ilsou 3 

»dkin  1   '  0 
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July 1, 1944 to July 1, 1945 

The following statement shows the number of requests received by counties 
and from what sources requests were made: 

Couuties 
Sheriffs 
Depts 

Police 
Depts 

Highway 
Patrol Solicitors Judgl!. 

Extcutu-e 
Depts. Coroners Misc. Totab 

Alamance 3 
1 
2 
9 
4 

2 5 
1 

10 
5 
0 
2 
2 
() 

0 
0 
5 
li 

0 

0 

4 
;5 
2 

11 
I 

12 
0 
4 

7 
2 
1 

0 
1 
3 
4 
0 
1 

0 
1 
0 

0 
3 

j^le)^*der 
Alleghany  

- 1  .'  
Ashe ::::::: 
Beaufort _._    _ 

1 
5 

2 
1 

BUdpn - 1 

Buncombe 
5 Burkt  2 

Cabarrus 
CaldwtlL — 
C£.mden._     - 1 

1 

3 1 
Cdrttrbt _- 2 1 
CaswelL__ 
Catawba.- 1 

4 
Cherokep 
Chowan 3 
CU>. 
Cleveland. __ 
Coluuibus- 2 

2 

2 
2 
1 
3 

1 

i 
2 St 

Craven   1 !V 

Cumberland — Sd 
Currituck  
Ddre    . 
Davidson 8 
Davie. 
Duplin_ 7 1 
Durham.— 
tdgtconibe   _ 1 2 

2 
2 
1 

1 
Forsyth. 
Franklin..— 2 1 2 

1 Gaston..       _ 
Gates 1 
Graham . 1 
Granville . 1 1 

Guilford  1 
Hiibfav. _ 3 

2 Harnett 
Iljywood . _ 

1 1 

Henderson- 1 
Hertford... 

1 
3 
1 Hoke __ 

Hyde __ 
IrcdcU... 1 
Jickson. 
J ohm, ton. 4 4 1 
Jones _. 
Lee 3 

1 Lenoir  1 
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Counties 
Sheriff's 
Depts. 

Po'ice 
Depts. 

Highway 
Patrol SoUcitors Judges 

Executive 
Uepts. Coroners Misc. TotaU 

Lincoln   1 

 -  
MBd°^ii. 
Martin 
McUowtlL_ 
Me.Umburg.   _ 
Mikh^lL  

2 

' 
Montgomery „ 
Moon  
Nash.     _ 
New Hanover _ 
Northampton 
Om>lo»  

2 
1 
5 
2 

1 
1 
1 - - - - 

Oraiige  _  _ 3 

Pasquotank... 
Per(itr_ 
Perquimans  
Person— 
Pit1_. 

1 

4 
1 

2 
1 

1 
Polk 
Randolph.-.._ 
Richmond 
Kobcbon  
Rockingham 

1 
n 
13 
4 

1 

1 

2 
5 

Row 111 
Rjtherford.- 
Sampsoii _ _ 
Scotland.  
Stanly ___ 
Stokes .. 

5 
4 
1 

5 
1 

1 
Surr> 
Swam .     _ 

6 1 

1 
Transylvania.— 1 
Tyrrell. 
Union  
Vance .._ 
Wake 
Warren.. _ 
Washington.  
Watausa.. 
Wayne . 

1 
1 
4 

2 
2 
2 
I 

~" -    _     _ 
2 i 1 1 2 

■" 
2 1 

Wilkes - . 
Wikou       __ _ 
Yadkin  ._ 
Yancey.  

1 
1 1 

-_ __ 
1 -  _    __ " ~ 

      _ -... 
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July 1, 1945 to July 1, 1946 
The following statement shows the number of requests received by counties 

and the classification of the types of crime investigated therein: 

Counties Assault Burglary 
Emtiezzle- 

ment Homicide Larceny Robbery 
Sex 

Offenses Mwc Totak 

M^mai  ^ 12 1 1 ; 1 1 17 

Kle\ nder 
Mleghanv _. 

1 
1 

1 1 
7 

Hlddiu 1 
Bru istticL. 

' 2 
1 J'jrke 

1 1 

2 

1 

^ 1 

Caldwell 
1 

''jrteret 7 1 2 ,0 

Catawb 1 
Chatham 5 1 
Cherokee 

^ 
Clav 

Columbub 

Ciinib.'rland   2 1 

I)<ir^ 1 
1 1 

1 
3 

3 

DaMt - ^ 2 

Dui Im 16 1 20 
Duiham 

  1 

1 

> 
Forijlh 1 
IrauUiiL 1 

1 
3 1 0 

  . 
1 1 

GranviUe.  3  

1 
1 4 

1 

C.uiltDrd 3 1 4 

Hdllfa\ 3 
3 

1 
4 

HwitU 1 1 1 6 

HivAOoJ 0 

llciid.r!,ou 1 
Hertford. 1 , 
Hake 0 

Hj k 0 

Ir d IL 3 3 
0 

lohns'oiL 

13 
3 

1 1 ' 10 

Jonu^i ::::: 2 2 

; 1 
1 

15 

,IpiiOir.. 1 1 
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(^oimtics Assault Burglary 
Embezzle- 

ment Homicide Larcny Robbery 
Sex 

Offenses Mibc Totals 

Linr-oh.   . 
Maco.1 
Madison   _ 

1 

Martin  . 
MeDoAtU 0 
Mwklenburg. > 
Montgomery  
Moore   ..._ 
Nash  .   . 

1 
5 

' 1 
4 

1 2 10 
0 

NewHiuovir 0 

Onslow   _ 1 , 
1 1 

PanJi^o 0 

1 
3 Pendtr 

1 ' 1   5 

Perquiihiiis, 0 
1 . 

Polk 1 
5 

1 

Randolph 
1 
H 

2 
5 1 17 

2 7 

RobLbon      . 
Rockimham  2  

0 

1 3 
Rowan _ 
Rutherford . 
Samiwon..  - 
Scotland. 

1 
1 
3 

1 2 

1 5 
2 1 3 

1 2 4 

Stanly 0 

StokeA 0 

1 2 3 6 
{) 

Transylvania. 
Tyrr.U 

0 

1 1 

Union 0 

Van(( 

4 

2 
3 

1 

3 

Wake 
W-.rren ._.. 

4 2 2 12 
4 

1 2 

3 1 4 

\Va\ne. 
Wilkes 

1 

1 1 

1 
3 

3 

Wilbon 1 
1 1 

2 

Yadkin 2 7 

Yance\    ._    0 
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Counties 
Sheriffs- 
Depts. 

Police 
Depts. 

Highway 
Patrol Solicitors Judges 

Executive 
Depts. Coroners Mbc. Totals 

6 
1 

11 17 
Alexander __ 
Alleghany __ 0 

1 
1 

Ashe  1 

Avery  0 

Beaufort-  
5 
1 

1 
2 

1 2 
Bertie  
]j laden  1 

0 

Buncombe  1 
2 

1 1 3 
Burke  4 

2 
(5 
2 

<'aldwel]   '  1 

Camden... 1 
1 

1 
7 1 ' 10 

<'aswelL__ 0 
Catawba- 

3 
1 
3 

1 
Chatham - 6 
Cherokee . 
Chowan..- 1 1 
Clay_ 0 
Cleveland __ 0 
Columbus...   0 
Craven.  0 
Cumberland- 2 1 
Currituck  0 
Dare  1 1 
Davidson . . 

1 
7 

2 3 
Davie   1  2 
Duphn._ _ 10 1 2 20 
Durham.  0 
Kdgecombe 1 

1 

1 

 1  
2 

Forsyth _ 
Frankhn.... 3 2 1 6 
Gaston  3 
Gates.  0 
Graham  1 

1 

1 

3 

Granville _ 3 4 
Greene- 
(Juilford  3 

2 
3 

4 
Habfax  1 4 
Harnett 6 
Haywood  0 
Henderson __ 1 

1 Hertford  1 
Hoke-     . 0 
Hyde _ 0 
lredelL__. 3 3 
Jacksoa__ 0 
Johnston _ 2 

2 

4 

6 1 1 ::::::: 10 
Jones..  2 
I^  9 15 

 1  
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C ounties 
Sheriffs- 
Depto. 

Police 
Depts. 

Highway 
Patrol Solicitors Judgts 

Executive 
Depts. Coroners MiM Totals 

imoln.     ___ 2 2 
la(on 1 1 2   

0 
Inrtin 0 
UDowcll,      _ 0 

1   ' 2 
l.khdl_. 0 
lontgomery .__ 4 

4 

4 
6 10 

0 
0 

orthampton 

•ranpt   _ 

1 , 
1 1 4 

0 
'asquoUmk  
I'cndtr          6 

1 

(, 
1 irsoiL 
htt 

1 1 
0 

Polk 1 
9 

1 
llandolph ._.. 
liKliiiiond. 
Ifobi on  
Kockinphaia 
Kow in 

S 
5 
3 

17 

  1 
u 

1 

1 
3 

1 
2 

Hutherford ._ A   5 
3 

-cotland.___ 
•^tanly __ 

1 1 2 4 
0 

^♦okes.—    _ 0 

Surry _ _ 5   1 G 
0 
0 

TjTrell_  1 1 

0 

Wake  
Warren._._  
Washington  

2 
2 
4 

1 
2 
2 

1 
4 

3 

1 3 12 
4 
2 
4 

Wayne . 1 
Wilkes.__  
Wilson    
Vadkin.  _. 
Yancey- 

0 

1 1 3 

1 2 

1 
0 
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The following statement shows the volume of work performed by the 
Technical Division for each month during the period from July 1, 1944 to 
July 1, 1945. 

1944 1945 

Jvly Aug. Sept. Oct. Nov. Dec. Jan. Feb. Mar. April May June Totals 

Fingerprint 
Examinations      7      12        4        6        6        2        9      11        6 G 8       14 91 

Firearms 
Examinations      4        2        1 2        2 U 

Document 
Examinations   12 2 1 6 

Medico-Legal 
Examinations   1162 1 12 14 

Psychological 
Tests      3681 1123 26 

Microscopic 
Examinations  0 

Photography    10      18      11      12      17      16      18      23      16       22       17       22 202 
Ultra-Violet Ray 

Examinations   0 
Sound   Equipment     0 

Totals     26      39      32      21      23      18      33      37      25       34       25       36 

FROM JULY 1, 1944 TO JULY 1, 1945 

1^   8i 
MQ   OHQ     WPi        CQ        h, wp     o S      H 

Fingerprint 
Examinations     52       33 4 2       91 

Firearms 
Examinations       9 1 

Document 
Examinations        14 16 

Medico-Legal 
Examinations        8 3 2 1        14 

Psychograph 
Tests      7       14 1 3 25 

Microscopic 
Examinations     0 

Photography    52       38 8 4 100      202 
Ultra-Violet 
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Examinations     0 
Sound Equipment . 0 

Totals   129        92        15 3 4 106      349 

The following statement shows the volume of work performed by the 
Technical Division for each month during the period from July 1, 1945 to 
July 1,  1946. 

1945 1946 

July Aug. Sept. Oct. Nov. Dec. Jan. Feb. Mar. April May June Totals 

Fingerprint 
Examinations        6 6        6        5 6      12 7      11 7        13        20 7 106 

Examination      1 1 111128 

Document 

Medico-Legal 
Examinations       2 13 12 2 

Psycholgraph     Ill 21 2 1 

Microscopic 
Examinations      

Photography     17      23       17      18      26      29      22      35      30        34        38       38 

Ultra-Violet Ray 
Examinations      1 

Sound   Equipment     

Totals      28      31      26      25      33      41      34      51      39       52       68       50 
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FROM JULY 1,1945 TO JULY 1, 1946 

Fingerprint 
Examinations     50        51 5 106 

Firearms 
Examinations        4 2 2 8 

Document 
Examinations        3 4 4 11 

Medico-Legal 
Examinations 8 3 11 

Psychograph 
Tests      2 7 9 

Microscopic 
Examinations     0 

Photography 56        53 7 2 3 206      327 

Ultra-Violet 
Examinations     1 1 

Sound Equipment  

Totals   123      120        14 3 7 



BRIEF SUMMARY OF IMPORTANT CASES 
INVESTIGATED 

July 1, 1944 to July 1,1946 

State V. A. J. Van Aiidel & L. S. Blackburn, Asheboro 
Foundry & Randleman Bargain House Victims— 

Breaking &Entering 

On January 31, 1946 the Asheboro Foundry was broken into and a com- 
plete acetylene torch outfit was stolen. The same night the Randleman 
Bargain House was entered and a safe weighing about 700 pounds was 
carried away. The safe contained $1,000. 

Through an investigation by Sheriff W. M. Bingham of Randolph County, 
assisted by S. B. I. Agents, it was determined that A. J. Van Andel and 
Leon S. Blackburn, white, of High Point, committed these crimes. The 
stolen safe and acetylene torch were found in a woods about 15 miles from 
Vass. The torch was used to open the safe and get the $1,000. 

Blackburn was arrested on March 5, 1946 near his home in High Point, 
admitted his guilt, and involved Van Andel. He also confessed in detail 
to other similar crimes committed by him and Van Andel in St. Pauls, Ashe- 
boro, and Randleman. 

After an extensive search for Van Andel in several states he was finally 
arrested on March 20, 1946 by the F. B. I. in Columbia, S. C. and brought 
back to Asheboro by an S. B. I. Agent and Deputy Sheriff M. W. Millikan. 

Van Andel and Blackburn were tried and convicted in Randolph County 
Superior Court in April, 1946. Judge Hoyle Sink, presiding, sentenced Van 
Andel to serve 16 to 20 years in State Prison and Blackburn to serve 11 
to 16 years. 

State V. James E. Dyson , 
Avery Atwood, Victim—Robbery 

About 9:30 p. m., May 17, 1945, Avery Atwood of Thomasville was held 
up and robbed of $450 to $500 cash at his gasoline station in Thomasville. 

Investigation by Chief of Police E. R. Richardson of Thomasville assisted 
by S. B. I. Agents resulted in the positive identification of James E. Dyson 
of High Point as being one of the two men who robbed Atwood. Dyson was 
arrested at his home on June 4, 1945. When questioned by officers he denied 
all guilt of robbing Atwood. However, he was tried in Davidson County 
Superior Court, found guilty and sentenced to serve five years in the State 
Prison. 

The second man who participated in the robbery of Atwood, James F. 
Prevost, was not identified until July, 1945 when he was arrested on sus- 
picion, identified by Atwood and others and confessed that he and Dyson 
robbed and assaulted Atwood. 
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State V. John T. Barries 
Howard Barrett, Victim—Arson 

The home of Howard Barrett, Negro, in Wilson County was destroyed 
by fire on the night of September 29, 1946. At the time of the fire eight 
people were sleeping in the house; however, all escaped without injury. An 
investigation by Deputy Sheriff W. L. Green of Wilson County determined 
that the fire was of incendiary origin. 

Deputy Sheriff arrested two suspects; John T. Barnes and Fred Carr, 
both Negroes, and brought them to Raleigh office of the S. B. I. for a lie 
detector test. Both Barnes and Carr agreed to submit to the test. As a 
result, Barnes confessed his guilt stating that he set fire to the house be- 
cause of a quarrel he had with his father-in-law the night before the fire. 
The examination showed Fred Carr to be innocent. 

State V. Claude Chalmers 
Dan M. Bass, Victim—Murder 

Between 11 and 12 o'clock on the night of February 8, 1946 Dan M. 
Bass, Negro, age 57, was robbed and killed at his small store located on 
U. S. Highway 421 one mile south of Bonlee in Chatham County. Two 
Agents of the S. B. I. assisted Sheriff G. H. Andrews and his deputies of 
Chatham County in investigating the murder. As the result of the inves- 
tigation, it was learned that Claude Chalmers, a Negro living about two 
miles from the Bass store was at the Bass store a few hours before the 
robbery and that since that time he had been spending money in Siler City 
and in the community where he lives, paying his grocery bill, buying a 
cook stove, and other items. He was held for investigation. 

Sheriff Andrews and Deputy Sheriff W. R. Farrar interviewed Chalmers 
and Chalmers confessed that he killed Bass with an axe during a quarrel 
with Bass. After killing Bass he took his pocketbook, carried it near his 
home and hid it in the woods. He went with officers ajid showed where he 
hid the pocketbook which was found to contain $88. 

He was tried in May, 1946 in Chatham County Superior Court, a plea of 
accessory before the fact charging murder was offered by the defense and 
accepted by the State. Judge Allen H. Gwynn, presiding, sentenced Bass to 
serve life imprisonment. 

State V. Lacy Salmon, Raymond Bennett, Henry H. Agner, 
Sam Thompson, Clarence Norris and Herbert E. Carroll 

R. L. Beck, Victim—Murder 

On the night of June 9, 1944, R. L. Beck, a blind man and known boot- 
legger living near High Point, was shot by robbers at his home and died 
in the hospital on June 10, 1944. Investigation of this murder was made 
by Sheriff John Story and his deputies of Guilford County, assisted by S. B. 
I. Agents. The shooting of Beck took place while being robbed. 

An extensive investigation resulted in the arrest of Herbert E. Carroll, 
Sam Thompson, Henry H. Agner, Raymond Bennett, Clarence Norris, and 
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Lacy Salmon all charged with conspiracy to rob and the murder of R. L. 
Beck. 

They were tried in June, 1945, in Guilford County Superior Court, all 
found guilty of second degree murder and each sentenced by Judge J. H. 
Clement to serve not less than 25 nor more than 30 years in the State 
Prison. 

State V. William David White 
Mrs. Bryant, Victim—First Degree Burglary 

On October 10, 1944 Highway Patrolman B. F. Dixon of Murfreesboro 
brought to the S. B. I. in Raleigh William David White, Negro, whom he 
had arrested on suspicion of having entered in the nighttime the home of 
a Mrs. Bryant of Murfreesboro. White denied having entered Mrs. Bryant's 
home and Patrolman Dixon requested S. B. I. to make a psychographic 
examination of White. White agreed to the examination which was made. 
As a result of the examination he made a confession but stated that he was 
drunk at the time of entering the Bryant home. 

On October 17, 1944 he was tried in Hertford County Superior Court, 
convicted of first degree burglary and sentenced to life imprisonment. 

State V. Wilson Ferehee, Dennison Revels & Charles Ferebee 
Darden Brothers, Victim—B & E & Larceny 

The Darden Brothers Department Store in Hertford was entered on 
November 14, 1944 and about $55 in cash, stamps, a flash light, and pistol 
were taken. On the same night the Reed Oil Company of Hertford was 
entered and an unsuccessful effort made to open the safe. On November 10, 
1944 the Wilson Reed Grocery Store in Hertford was entered and $100 in 
cash stolen. 

The S. B. I. assisted Sheriff J. E. Winslow of Perquimans County in his 
investigation of these cases. The investigation resulted in the arrest of 
Wilson Ferebee, Dennison Revels, and Charles Ferebee, all Negroes, who 
confessed guilt in all three cases. Wilson Ferebee told officers if they would 
take him to his home he would show them where he hid the pistol stolen 
from Darden Brothers. Highway patrolman Charles Payne and Thomas 
Miller, a Hertford Police Officer, took Ferebee home. Upon entering the 
home several Negroes jumped on the officers and seriously injured them and 
took Miller's gun from him. Wilson Ferebee made his escape but later gave 
himself up. 

They were tried in April term, 1945, Perquimans County Superior Court 
and found guilty. Judge J. J. Burney, presiding, sentenced Wilson Ferebee 
to serve eight to eleven years in State Prison, Revels to serve five to eight 
years; and Charles Ferebee, 15 years old minor, was remanded to the 
custody of the Clerk of Superior Court. 

State V. William Pender 
Thomas Dixon, Victim—Arson 

On September 25, 1944, a barn and contents valued at $5,000 belonging 
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to Thomas Dixon of Elm City was destroyed by an incendiary fire. As the 
result of an investigation by Deputy Sheriff W. L. Green of Wilson County, 
William Pender was arrested by Green, confessed to burning the bam and 
implicated Gary Pender and Ronas McGee. Deputy Green, after question- 
ing Gary Pender and McGee, was doubtful of the guilt of these two men 
and requested the S.B.I, to make a lie detector test of William Pender, Gary 
Pender, and Ronas McGee. All three agreed to take the test which resulted 
in establishing the innocence of Gary Pender and Ronas McGee and a con- 
fession by William Pender that they were innocent, that he alone was guilty 
of burning the barn. 

State V. Howard Miller 
Marvin Faulkner, Victim—Murder 

About 4 a. m., February 18, 1946, Marvin Faulkner, Negro, was shot and 
fatally wounded with a shotgun at his home in Asheboro. An Agent of the 
S.B.I, assisted Chief of Police Clarence Lovett of Asheboro in his investigation 
of the shooting. A fired 12-gauge shotgun shell was found at the scene of 
the shooting. 

Investigation developed the fact that Howard Miller, Negro, was seen 
near the home of Faulkner after midnight the night of the shooting. Miller 
was arrested and after considerable questioning admitted shooting Faulkner. 
Miller stated that about 8 p. m., February 17, 1946 when passing Faulkner's 
home, Faulkner was sitting on his front porch with a shotgun. He got up 
and said he was going to kill Miller because he had been running around with 
Faulkner's girl friend. Miller ran away, went home, got his shotgun, and 
returned to Faulkner's home. After Faulkner again threatened to kill him, 
Miller shot him. Faulkner's gun was found at the scene of the shooting. A 
single barrel shotgun, 12-gauge, was taken from Miller's home by officers 
who fired a test shell from it. The test shell was compared with the shell 
found at the scene of the crime, and it was found that both were fired from 
Miller's gun. 

Miller was tried at the June, 1946 term of Randolph County Superior 
Court, tendered a plea of manslaughter which was accepted by the Solicitor. 
Miller was sentenced by Judge Hoyle Sink, presiding, to serve seven to ten 
years in State Prison. 

State V. Bruce C. Sherrin, Jr. 
Martha Goldston, Victi7n—Bigamy 

On October 11, 1945 Bruce C. Sherrin, Jr. married Martha Goldston of 
Goldston, Chatham County, and later it was found that he had a living wife 
from whom he was not divorced. A warrant was issued in Wake County 
for his arrest on a charge of bigamy. Sherrin could not be found and the 
S.B.I, was requested to locate and arrest him. After considerable investiga- 
tion, he was arrested by an officer of the Roanoke, Virginia Police Depart- 
ment and brought back to Raleigh on November 16, 1945 by agents of the 
S.B.I. 

When his case was called for trial in Wake County Superior Court in 
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November, 1945 he entered a plea of nolo-contendere. Judge R. Hunt Parker, 
presiding, after hearing the evidence, sentenced Bruce C. Sherrin, Jr. to 
serve not less than two nor more than three years in the State Prison. 

State V. Jack Napier, Grady Carver & Wade Treece 
Gulf, Sinclair, & Texaco Oil Companies 

Victims—Breaking & Entering 

On February 22, 1945 the Gulf, Sinclair, and Texaco Oil Companies in 
Asheboro vi^ere entered and about 4,950 gallons of gas and 805 gallons of 
kerosene coupons v^ere stolen. The S.B.I, assisted Deputy Sheriff M. L. 
Johnson of Randolph County in his investigation of these crimes. 

The investigation resulted in the ari-est and confessions of Jack Napier, 
Grady Carver, Wade Treece, George Edwards, and U. B. Blalock. All ex- 
cept U. B. Blalock were tried and found guilty. Napier, Carver, and Treece 
were sentenced to serve three to five years in State Prison. George Edwards 
was released on probation. U. B. Blalock was found to be A.W.O.L. from 
the U. S. Army and was turned over to Fort Bragg Military Police. Blalock 
while being transferred from Fort Bragg to Maxton-Laurinburg Base struck 
an army officer, was court martialed, and sentenced to serve five years at 
hard labor in Fort Leavenworth, Kansas. 

-- State V. Burnett Williams 
Kathleen Hall and Joe Dowdy, Victims, 

Rape and Robbery 

About 5:30 p. m. on March 4, 1945, Joe Dowdy and Kathleen Hall while 
in a car parked on the Pumping Station Road about three miles from San- 
ford were held up and robbed, and Kathleen Hall raped by a negro man. 

At the request of Sheriff A. G. Buchanan of Lee County and Chief of 
Police Paul Watson of Sanford, agents of the S.B.L assisted them in their 
investigation of this crime. Dowdy was able to give a full description of 
the Negro and as a result officers arrested Burnett Williams, a 24-year-old 
Negro, who fitted in every way the description given by Dowdy. When 
Williams was searched at the Police Station he had on a pair of rubber boots 
and in one of them was found a lady's wrist watch of yellow gold which was 
identified by Miss Hall as being the watch taken from her by the Negro 
who raped her. At the point of a gun Williams forced Dowdy to get into 
the trunk of the car and then Williams locked the trunk, carried Miss Hall 
a short distance to some woods, raped her, then took her back to the car, put 
her in the trunk with Dowdy and locked them in it. They remained there 
until early next morning when Williams let them out but tied them up with 
a rope and left about 5:00 a. m. They freed themselves, went to a nearby 
farmhouse and were able to secure transportation to Sanford where they 
reported the crime. Both Dowdy and Kathleen Hall positively identified 
Williams. Dowdy's car, which had been left at the scene of the crime, was 
thoroughly examined for latent prints by an S.B.I, fingerprint expert. A 
piece of glass which apparently was broken from the car door was found 
just behind the back seat and on it was found a good latent fingerprint and 
it was found to be the left thumb print of Burnett Williams. 
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Williams was tried in Lee County Superior Court on March 30, 1945 and 
the jury after deliberating for fifteen minutes found him guilty of rape. 
Judge C. E. Thompson, presiding, sentenced Williams to death in the gas 
chamber.    He was duly executed on October 26, 1945. 

State V. Edward Johns 
James Hanna, Victim—Murder 

On September 16, 1944, about 10 p. m., James Hanna, white, age 23, and 
Edward Johns, Negro, age 23, met each other on a street in Laurinburg, 
bumped into each other, and immediately started fighting. During the fight 
Johns stabbed Hanna with a dagger resulting in his death. While being 
taken to a hospital Johns made good his escape. 

Chief of Police C. R. Cook requested assistance of the S.B.I, in locating 
and arresting Edward Johns. Wanted notices were mailed to officers 
throughout North Carolina and adjoining states. On October 1, 1944 Chief 
of Police Cook and three Laurinburg officers arrested Johns while asleep 
at a point about two miles from Laurinburg. After Johns' arrest a de- 
tailed statement was obtained from him, and Chief Cook and S.B.I. Agent 
proceeded to make a further complete investigation, interviewing numerous 
possible witnesses. 

The case against Johns was called for trial in Scotland County Superior 
Court in September, 1944, and the State accepted a plea of manslaughter. 
Judge F. Don Phillips, presiding, sentenced Edward Johns to serve ^ term 
of seven to ten years in the State Penitentiary. 

State V. Henry Bond & Harry Land 
C. H. Jenkins Motor Co., Victim—Breaking & Entering & Auto Theft 

On the night of December 7, 1944, the C. H. Jenkins Motor Co. of Wil- 
liamston was broken into and a large safe moved from the main office to the 
garage where the hinges were sawed off in an unsuccessful effort to enter 
the safe. However, the thieves did steal a 1940 model Oldsmobile sedan from 
the garage. 

At the request of Chief of Police C. R. Mobley of Williamston S.B.I, finger- 
print experts carefully searched the office and safe for latent prints. They 
found, lifted, and photographed several good palm prints on the safe. The 
stolen car was located by Highway Patrolman W. E. Saunders, but no latent 
prints of value were found on it. Officers arrested as a suspect Harry Land, 
a 19-year-old Negro, who denied entering the Jenkins Motor Co. but admit- 
ted other breaking and enterings and implicated Henry Bond, a Negro, in ' 
these other cases. Bond was arrested for investigation. His palm prints 
were compared with the latents found on the Jenkins Motor Co. safe and 
they proved identical; whereupon, he admitted entering the Jenkins Motor 
Co., sawing the hinges from the safe and stealing the automobile. He im- 
plicated Harry Land, Julian Willard, and William H. Rogers. All are Ne- 
groes and only Bond and Land have been arrested. 

m^r"^ rf ^T*^ ^^""^ *"^^ '"^ ^^""^^^ ^°""*y Superior Court in March, 
1945 and found guilty. Judge W. H. S. Burgwynn, presiding, sentenced 
Bond to serve not less than six nor more than ten years in State Prison. 
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Land was sentenced to not less than three nor more than five years in Central 
Prison. 

State V. Albert Hager, Clyde Queen & Martha Moore 
C. E. Kellum, Victim—Robbery 

On August 25, 1945 about 6 p. m. C. E. Kellum while milking a cow in his 
barn located near the High School in Biscoe was robbed of his billfold con- 
taining $200 and a watch by two white men who threw him to the ground 
and tied him up with a rope. 

The S.B.I, assisted Sheriff Earl D. Bruton of Montgomery County in his 
investigation of the robbery. The investigation resulted in casting sus- 
picion upon Albert Hager, Clyde Queen, and Martha Moore, 19 years of 
age and a friend of C. E. Kellum. The watch stolen from Kellum was sold 
by Albert Hager to a man named Clyde Keaton. The watch was recovered 
from Keaton. The suspects, Hager, Queen, and Moore, were arrested and 
after questioning confessed their guilt. 

They were tried in Montgomery County Superior Court and convicted. 
Albert Hager and Clyde Queen were sentenced to serve seven to ten years, 
and Martha Moore was sentenced to serve twelve months in Central Prison. 

State V. Willie Bell, Lon Harris, James Park, and Ralph Clark 
Emma McGee, Victim—Murder 

On Sunday, May 13, 1945, the body of Emma McGee was found not far 
from her home in Davidson County in a vacant field with several stab 
wounds in her neck and chest. She was dead when found. The S.B.I, as- 
sisted Chief of Police W. R. Lanning of Lexington in his investigation of the 
death of Emma McGee. 

As a result of the investigation, Willie Bell, Lon Harris, James Park, 
and Ralph Clark were picked up for questioning. As a result they were 
charged with murder. They were all drinking and gambling in the home of 
Lon Harris. Emma McGee came to the Harris home in a drunken condi- 
tion, a quarrel ensued resulting in the death of McGee by being stabbed by 
Lon Harris and Willie Bell. All assisted in disposing of the body. All 
parties involved are Negroes. 

In Davidson County Superior Court in June, 1945, Willie Bell was con- 
victed of second degree murder and sentenced to 12 to 18 years; Lon Harris 
second degree murder, sentenced to 12 to 15 years; James Park and Ralph 
Clark convicted of manslaughter and each sentenced to five to seven years. 

State V. Lee S. Taylor 
Myers Theatre, Victim, Breaking & Entering & Safe Robbery 

During the night of July 31, 1944, the Myers Theatre in Rich Square was 
broken into and a wall safe in the office was broken open and robbed of $65. 
Chief of Police Frank Outland of Rich Square investigated the case and 
arrested Samuel Lee Taylor, colored, as a suspect. He brought Taylor to 
the Raleigh office of the S.B.I, for a lie detector test. Taylor agreed to the 
test. As a result of the test, Taylor confessed he broke into the Myers 
Theatre office safe and robbed the safe. 
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State V. Dr. Leon R. Meadows 
State of N. C. Eastern Carolina Teachers College, Victim 

Embezzlement & Misapplication of State Funds 

At the request of State Auditor George Ross Pou and direction of Gover- 
nor J. M. Broughton, the S.B.I, assisted the State Auditor's office in making 
an investigation of the handling of receipts and disbursement of funds at 
the Eastern Carolina Teachers College, Greenville. A very intensive and 
extensive investigation over a period of many weeks was made. As a 
result, Dr. Leon R. Meadows, President of E.C.T.C. was indicted on charges 
of embezzlement and misapplication of state funds. 

At a special term of Pitt County Superior Court on March 23, 1945, after 
a trial lasting eight weeks, the jury could not agree and Judge Clawson 
Williams ordered a mistrial. Meadows was again placed on trial in June, 
1945, and after a trial lasting several weeks, he was found guilty of em- 
bezzling $3,000 and also guilty of false pretenses. Judge J. Paul Frizzell 
sentenced Meadows to serve two years for embezzlement and one year for 
false pretense, the sentences to run consecutively. Appeal taken to State 
Supreme Court, but lower court sentence was affirmed. 

State V. Edward Bill Mays 
Mrs. Mattie L. Salmon, Victim—Rape & Murder 

Mrs. Mattie L. Salmon, white, age 76, was raped and murdered the night 
of June 16, 1945 at home on Route No. 2 in Lee County. She was living alone 
at the time of the crime, her nearest neighbor living about 400 yards from 
her home. 

Sheriff A. G. Buchanan and his Deputy D. F. Holder of Lee County re- 
quested S.B.I, assistance in investigating the murder. Photographs of the 
victim and scene of the crime were taken. Investigation by officers resulted 
in casting suspicion upon Edward Bill Mays, Negro, 50 years old, who lived 
about two miles from the Salmon home, because of his having been seen on 
numerous occasions at night near the victim's home. He was arrested and 
confined in Central Prison in Raleigh for safekeeping. Mays, when ques- 
tioned by officers, made a complete confession of having raped and mur- 
dered Mrs. Salmon by stuffing part of her dress down her throat and in her 
mouth causing suffocation. He admitted that on many other occasions 
he had been to Mrs. Salmon's home and unsuccessfully tried to get into her 
house for the purpose of raping her. 

In making this investigation officers found foot tracks leading from a 
tract of woods to the victim's home and going away from her home in the 
same direction that they approached it. The left shoe track showed that 
there was a piece nailed on the outside of the shoe, and when Mays was 
arrested a shoe identical to this was found on his left foot. A plaster cast 
had been made of the shoe track and when the shoe taken from Mays was 
compared with it, it was found to be identical. 

Mays was tried in Lee County Superior Court on July 18, 1945 and the 
jury after deliberating twenty minutes found him guilty of first degree 
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murder and sentenced by Judge W. H. S. Burgwyn to die in the gas cham- 
ber.    He was duly executed on November 2, 1945. 

State V. Thomas Gurganus and Thomas Bowen 
D. Q. Smith Store, Victim—Breaking & Entering 

The general merchandise store of D. Q. Smith in Willard, N. C. was broken 
into on November 17, 1945 and a quantity of merchandise was stolen. The 
side door of the store was broken open with an axe and several panels re- 
moved from the door. On one of these panels several good latent finger- 
prints were found. An investigation by Sheriff J. T. Brown of Pender 
County and an S.B.I. Agent resulted in the arrest of Thomas Bowen, col- 
ored, who confessed he assisted Thomas Gurganus, colored, in breaking into 
and robbing the Smith Store. Bowen then went with Shei'iff Brown and 
S.B.I. Agent to Willard and showed them where the stolen merchandise was 
hidden and it was all recovered. Gurganus was arrested and admitted his 
guilt. 

They were tried at the January, 1946 term of Pender County Superior 
Court, convicted and sentenced to from five to ten years and placed on pro- 
bation during good behavior. 

State V. Hosea Parker 
H. S. Taylor Store, Victim 

Breaking and Entering and Safe Robbery 

A store operated by H. S. Taylor in Hookerton was broken into and the 
ife broken open by the use of several axes and 23 $100 bills stolen. This 

method of breaking in a safe was used in about 10 other safe robberies re- 
cently investigated by the S.B.I. 

A fingerprint examination at the scene of the above crime failed to secure 
any latent prints suitable for identification. However, several good shoe 
})rints were found on the floor around the safe and they were photographed 
for possible identification. 

Sherifi" JI. K. Cobb and deputies of Greene County arrested Hosea Parker, 
Negro, on the highway between Hookerton and Snow Hill as he was walking 
away from his car which had turned over. Deputy Sheriff Fred Carraway 
searched Parker and took from his person 23 $100 bills. When questioned 
by Sheriff Cobb and S.B.I. Agent, he denied robbery of the Taylor Store. 
The shoes he had on compared identically with the shoe prints found in front 
of the safe. Parker confessed he robbed the Taylor Store safe. He also 
confessed to 17 store and safe robberies. 

The S.B.I, had made fingerprint examinations at the scenes of most of 
these crimes and it was noted that no satisfactory fingerprints were ever 
developed. When Hosea Parker was arrested, it was found that he had de- 
stroyed his fingerprints apparently with some kind of acid; however, palm 
prints were taken from Hosea Parker and these compared with palm prints 
found at the scene of some of the crimes and resulted in an identification 
being made in several of the cases. This evidence was used against Hosea 
Parker in Superior Court trials. 
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He was tried in Greene County Superior Court, convicted, and sentenced 
by Judge Leo Carr to serve 18 to 23 years. He was tried in Lenoir County 
Superior Court on two counts of breaking and entering, was convicted and 
sentenced by Judge C. Everett Thompson to serve five years on each count, 
the ten-year sentence to begin at the end of his previous sentence in Greene 
County. H is still to be tried in Duplin County on four counts and in Bertie 
County on three counts. 

State V. Eula Shipley 
White Troy, Victim—Murder 

White Troy, Negro, of Columbus County, on September 4, 1944, was found 
in a dying condition laying in a wagon drawn by two mules. Troy was 
taken to a hospital where he died a few hours later from a severe blow on 
the back of his head causing a fracture of the skull. 

Investigation by Sheriff H. D. Stanley of Columbus County assisted by 
S.B.I. Agents resulted in casting suspicion on Eula Shipley who was ar- 
rested and placed in jail in Elizabethtown in Bladen County. Sheriff Clark 
of Bladen County questioned Shipley who confessed to robbing and killing 
Troy. He repeated his confession in the presence of Sheriff Stanley and two 
S.B.I. Agents. He stated he got on Troy's wagon shortly after Troy left 
his home asking Troy for a ride. While driving through the woods, he 
picked up a piece of plank from the wagon, hit Troy across the back of the 
head, took his pocketbook and jumped from the wagon. 

He was tried in Columbus County Superior Court in November, 1944, 
entered a plea of guilty of second degree murder and was sentenced by Judge 
O. K. Nimmocks, presiding, to serve 23 to 25 years in State Prison. 

State V. J. W- Andi-ews 
Miss Gary May Wade, Victim—Assault with 

Deadly Weapon ivith Intent to Rape 

Miss Mary May Wade of Charlotte while at Wrightsville Beach was as- 
saulted about 12:15 a. m., August 31, 1944, on a street in Wrightsville Beach 
and her throat severely cut by a Negro man. Investigation by Chief of 
Police M. S. Faircloth of Wrightsville and Deputy Sheriff C. P. Snow re- 
sulted in the arrest of J. W. Andrews, a 20-year-old Negro, who steadfastly 
denied guilt. Faircloth and Snow brought to the S.B.I, for laboratory exam- 
ination the following articles taken from Andrews: a pocket knife, one shoe, 
a handkerchief, a shirt, and a pair of pants. Upon examination, all except 
the pants were found negative for human blood. Stains on the pants were 
positive for human blood. 

With his consent, a lie detector test was made on Andrews which indi- 
cated guilt. Andrews made a confession, and at his trial in New Hanover 
County Superior Court entered a plea of secret assault with intent to kill 
and was sentenced by Judge Henry L. Stevens, presiding, to serve 20 years 
in State Prison. 



CRIMINAL STATISTICS 





REPORT OF 
DIVISION OF CRIMINAL AND CIVIL STATISTICS 

The first of the following tabulations presents a general summarization of 
all criminal cases reported by clerks of the superior courts of the 100 counties 
for the two-year period from January 1, 1944, to January 1, 1946, as required 
by Chapter 315 of the Public Laws of 1939. 

The second tabulation covers criminal cases reported by clerks of the 
various courts of record below the superior court. 

The third tabulation covers divorce cases reported from the superior court 
for the five-year period from 1941 through 1945, the figures being presented 
by counties arranged alphabetically within the twenty-one judicial dis- 
tricts, and also in such a way as to reflect the county, district and state 
totals, together with the type of divorce and the percentage of cases in each 
county, based on population. 



1 

cc 

1 

i 

1 -i^_!l 1 i   i MM i Mi 
1     =^-2        S 1   M M i M"' M     M 1"^ M M-^ i M M M M 

1 
s 

s       b 
.2  1   M M i M M 1     M M M M M M M M     \ 
I      S 1   H M M M M     M M M M M M M M     M 

.        1      " 1   "   1"   M   i   M   i   i      M   M   :   M   M   M   M   M   M   1- 
1   s '^i^i'^M'^i"     Mi'^MMiMMMM:- 

(0         f^ :   M   :    M   :   M   M   M   MTI 
S:       S |''i'"'"M;'-l'^      M|2'^MMi-MMMI"l 

J^       ^ 1   M M ; M i M     M ; MMMMMMMMl 
1^2       S 1    M.M   M   M   M      i   M-   M-   M   M   M   i   M   M   11 

1 

I 

:M-M:MMMM| 

_^       S M::M:MM.MMM|| 

o|     p. -m-inn                                          MI 

^1    - ,_„,..  ^-M      i  M.~—  M------ 1      hi 

n ,\- ■MMMMMMMMl 
H. -r-M-i^     MI.-.-N:~=MMM.1 

i 
£ 
CO 

? 
1 
i < 
1 

c 

i^l ^ IMMMMMMMI 
c =  1 M-M:MM     M::M^:MMMMM|| 

H(« =1- M    ^    :    :    :    :   ;    M   ;    :   ;   ^    :■ 
11- MMM-:MMMMM| 

n!=f^ 
s 

£ 1    ^ M    M    :    M    M    :    :    :    :    :    ^1 

gg ^|. -^-M^:-:-         :^^..:::      .-.             :-^^71 

^S ^! -1 MMMMMimri 
£ ^    s M-M::~M       ^., = ..-„^,-.^;,^^ 
(£< 

z 
o 

i 

4^1-! :   -  :   :  M  :   M  :  M  M| 

1=1 -1 
J 1    "* 1 
"5 1         1 

EI -1 i   r   M   M   M   i       M   M   ^   ^   ;   M   M   i   :   M   M   M 

2     s 1 2l---MMi      M;-"MM°"I^Mi"M=: 

1 

o         ^   1 M  M  M  i-  M      MM :MMMM::MM|. 

^    s =  |--M.--     :M —— "MMM-I. 

/    1 

i Il 

11 II A
ss

au
lt
 w

it
h 

in
te

n
t 

to
 k

il
l 

 
 

A
ss

au
lt
 w

it
h 

in
te

n
t 

to
 r

ap
e.

. 
 

A
ss

au
lt

—
S

ec
re

t—
 

 
D

ru
nk

, 
dr

un
k 

&
 d

is
or

de
rl

y.
. 

 
P

os
se

ss
io

n-
il

le
ga

l 
w

hi
sk

ey
.. 

 
P

os
se

ss
io

n 
fo

r 
sa

le
-s

al
e.

..
 

 
M

an
uf

ac
tu

ri
ng

—
po

ss
es

si
on

 o
f. 

 
m

at
er

ia
l 

fo
r.

—
 

 
T

ra
ns

po
rt

at
io

n 
 

V
io

la
ti

on
 l

iq
uo

r 
la

w
s 

 
D

ri
vi

ng
 d

ru
nk

. 
 :   i 

rt B CO 

iii 
mi 
m 1 

ill 
jil i '■3 



M M n M M M M : M M M M M 

M M M M M M M M M M-" M M M M 
iM^""'MM'~MM"iM'"MMMMi''"iMMMM 
M   ;   M   M   M   M   M   M   M   M   M   ^   M   ^ 
i"   M   M   i   -   M   -   M   M  M   M   M   M   M   M---   i   M"   M-   M 

L
ar

ce
ny

 b
y 

tr
ic

k 
&
 d

ev
ic

e 
 

L
ar

ce
ny

 o
f 

au
to

m
ob

il
e.

—
 

_ 
 

T
em

po
ra

ry
 l

ar
ce

ny
 _

- 
M

u
rd

er
-f

ir
st

 d
eg

re
e 

 
M

ur
de

r—
se

co
nd

 d
eg

re
e.

. 
-

 

it' 
a 

o   = •1 
II 
11: 1 ■I 

] 

n 
11 D

 s
or

de
rl

, 
ho

us
- 

D
ii

po
si

ng
 o

f 
m

or
tg

ag
ed

 p
ro

pe
rt

y 
D

i.
tu

rb
i 

ig
 r

ih
g
ii

u
s 

w
or

sh
ip

 _
 

\ 
lo

la
ti

on
 o

f 
el

ec
ti

on
 l

aw
s 

E
m

be
zi

le
m

on
t.

- 

3 

'J 
iii 
ill 

Jll 
fc J .S f 

iili 1 

i 

m 
III 

2    i 
i    ; 

P    ■ 

■ 1 1 
ll 
z z 



o 
TH « A^ up 

5g 
^1 
U?; 
Q & 

1 

i s 
I 

1 
1 

J-5  ^ 
p-3       S - 

o s      fa 

is   s 1   ! 

S 

1 1 
=   fa to 

1 s c.« 'S 

M "^ 
- '- 

>    s c -             «             «                                         - «o 

1 

1 

i-s   '^ '          '     ! 
1^ ^ '       .                                                   '       !   , 

.ll-^ 
1 s ■ ' 
o       fa 

- 
IT -              «        -<o              _-                                            c,g 

^  "^ « 
^    s c         -     -             ^                                     S 

1 

i 

O 

s^  "^ ir. c, 

4 £    s 
 '  

£      '^ 
-     " 

1     ^ "     -^                 - „ 

S '1 ^1   ^ " 

I _l ^1   ^  _                                  -   o 

1 i^l ^ >              ' 

o 
i 
i 

l-l s 
§1 '^ 
^1 ^ 
o         fe - 
^ 1 s -   -"     «        -          -? 

2      fa - 
^1   S <N                                                                          e^ I-   

i ii 
'       3  -^ 

1    S    c 
lit 
i.s.| 

ill liii 
j  i 

ill 

F
al

se
 p

re
te

ns
e 

  
 _

 
C

ar
na

l 
kn

ow
le

dg
e,

 e
tc

. 
C

ri
m

e 
ag

ai
ns

t 
na

tu
re
 

 
S

lo
t 

m
ac

hi
ne

 l
aw

8.
_ 

 
K

id
na

pi
ng
™
 

 
R

ev
en

ue
 a

ct
 v

io
la

ti
on

s.
.. 

ili 



Second Judicial District 



i 
i 
s. 

I 
i 
1 

i^   ^ 1   I   : -                • •' Mil 
» "    s " M M ; M M     M'' M 1 

3 

i     ^ 1 
s   . M ! M M 1 M    M i M 1 
sl- M"* :" M M i     M 1 M 1 
»l - ,      |c.-«      ^^«^«             ^ c.      ;      1      ^_„«o.^      |«      ;      1      |oo| 

s\ - M M M     M i M MM-NMMMll 
■   *l ^ "—-M     :M-—  ;->i-MMM"| 

i 1 
g 

i|l ' M M M M M M M 
I--I ^ M M M M M     M-^ M 

d - 
^1^ M   M   i   M   M   M   M  i 
sl- M"'  i^  M  1  i  i      M-  M M M M M M M M 
^ 1  S - —-^      M—'~--.^''-'M|=| 

i.1   - ;-   M       1   M   M 1 
^1   ^ -^ —-M      |M--M"^"|-.MM.| 

i 
n 

£ 
i 

i 
1 

Q 

i-l   ^ MM  MM  MM  Ml 
l-l   S :   i"   i   ;   ;   M   M       ;   ; -   ;   ; ;~l 

il   - MM:; 

l|. i   M   M   M   M   1      M   M   1 ■   M   M   M   M   M   M  ! 
el  H M" i M M M     MM; M   M   M   M   M   i   M 
^|.| oo  1^^  1- - "M'^MMMMs 
jl  f-l M   M"   1 - M M M M M M" 
^    s| '1- 

o 

8 

!§-°l     ""1 :   M   i   ;   ;   :   i   i   : I- 
l-l     2| MM-MM:                  -                   |- 

a 1    C^ I 
.ca 1          1 1- 
^1     ^1 
£.1   "1 M".-;-!-;      1    -                 -              -                 I 
z 1   S 1 = :---'-!   -   —   "-   --        ^'l- 

1 s\   ^ \ '        i 
-\- - h M- 1 -I- ^ "-   — -   A 

1 
o 

M *    i 

11111 
f-If 3l mil 

2   : 

IJ 
1 I 

D
ru

nk
—

dr
un

k 
&
 d

is
or

de
rl

y 
 

P
os

se
ss

io
n—

il
le

ga
l 

w
hi

sk
ey

.. 
 

P
os

se
ss

io
n 

fo
r 

sa
le

—
sa

le
 

M
an

uf
ac

tu
ri

ng
—

po
ss

es
si

on
 o

f 

1   l| 

Hi i S
pe

ed
in

g 
 

A
ut

o 
lic

en
se

 v
io

la
ti

o
n

s.
. 

 
V

io
la

ti
on

 m
ot

or
 v

eh
ic

le
 l

aw
s 

 
B

re
ak

in
g 

an
d 

en
te

ri
ng
 
 

 
A

nd
 l

ar
ce

n
y

..
. 

 

A
nd

 r
ec

ei
vi

ng
 

 

A
nd

 l
ar

ce
ny

. 
 

A
nd

 r
ec

ei
vi

ng
. 

 
S

to
re

br
ea

ki
nf

f 

A
nd

 l
ar

ce
ny

. 
_
 

 
A

nd
 r

ec
ei

vi
ng
 

 
L

ar
ce

ny
 

  
 

 



r i - M M M'^ M Ir r M i 
" M r M M i M M M M M M r M i" ""^ M M r" i 

■i 

SI 
ii 

ill 
Iffi 
llll III 

1 
i| I B

ri
b
e
ry

..
 

B
ur

ni
ng

 o
th

er
 t

ha
n 

ar
so

n 
C

ar
ry

in
g 

co
nc

ea
le

d 
w

ea
po

n.
 

C
on

te
m

pt
 

C
on

sp
ir

ac
y 

. 
C

ru
el

ty
 t

o 
an

im
ab
 

 
D

is
or

de
rl

y 
co

n
d

u
ct

..
 

D
is

or
de

rl
y 

ho
us

e.
 

D
is

po
sn

g 
f;f

 m
or

tg
ag

ed
 p

ro
pe

rt
y.

 
D

is
tu

rb
in

g 
re

lip
;io

us
 w

or
sh

ip
. 

V
io

la
ti

on
 o

f 
el

ec
ti

on
 l

aw
s 

E
m

be
zi

le
m

en
t 

E
sc

ap
e 

F
ai

lu
re

 t
o 

lis
t 

ta
x 

  
..
. 

F
oo

d 
an

d 
dr

ug
 l

aw
s 

 
F

is
h 

an
d 

ga
m

e 
la

w
s 

 

1 
Hi 
III 

Im
os

t 
 

In
ju

ry
 t

o 
pr

op
er

ty
 

M
un

ic
ip

al
 o

rd
in

an
ce

s 
__

 
N

on
su

pp
or

t 
 

N
on

su
pp

or
t 

of
 i

ll
eg

ti
m

at
e 

ch
il

d 



i i 

\U u. !   1   ; M M M 111 
^ s '"      : 

1 

5 
1 

^ 1    M   M   M   M   M   M   M      :   i   M   M   i 
s 

1 
fe i M- M M M M M M M M 1 = 
s M M ; i M" ^ i" MM l'^- 

S =. fe I  M-   ;  M  :  M  M-  M  M  M  M" 
1      ^ ^ . - - ■^    : -    :    : -    ^    ■    ■    ^    :    ^ S 

I -ii ^ 
s ■                :        :        ^        i-- 

o 
.1 p=. ^   M   M 

s 

1 1 (=. i   M    M    :    M    ;    :    :   ;    :    M    :    M   ;    M- 

s 

1 ^ 
^ s M    M    '    M    i    ^    ^        :    :    ;-    ^    :    i    M    1- 

1 
£ 

I 

Cb 

s M    ;    :    :    M    .      "    :    —    :    —    ^    :    ;    :- = 

o 

5 

1' 

c=. ;  :  1  i| 
s 

E 

1 
;. M  M  ;  M  :   ;   ;   M  M  M   M  M  M 
S M   ;   M "   1   ^ 2 

1 
fe M M M M M M"" M M M M^ 
S 

2 

8 

i _      fc -::::::    M   : 

|l s MMMM      :^^:M^ H 

■■S 
^      2 

1 
fe i   M   M   M"   i   M   M   M   i   M   M"- 
s MM;-^--M^'-i--MM-g 

s - M   ^"   M   :   i   M   :   M   M   i   :   :   M   ^s 

^1 s ;::-:-;-:-   i^"--   M   M§ 

1 
z R

a
p

e
-—
 

 
R

ec
ei

vi
ng

 s
to

le
n 

go
od

s 
 

R
em

ov
in

g 
cr

op
 

 
R

es
is

ti
ng

 o
ff

ic
er
 

 
R

ob
be

ry
. 
 

 

1 1 

1 ■g 

■2  J 
III 
III 
ill J 

1 

i 
J 

6 z < o 



Third Judicial District 



i 

a 

DC 

§ 1 

III fo ' 
s 1 1 M 1 M i    M M M M 1 M'' 1 M 

Q 
Pi 

i 

1 
p. . !       '   ! 
IS 

E 

1 
Pc i M M M 1      M M M 1 M 1 i  !  • 

s «        cocic,     iill                 Mll-M-        00 ■ 
Ix, 1    M M M M    M M 1 M M    1 .  ' .       '   ' 
s c   c. ; 1^ i« i i    M i-^ M ! i i [-^-^ 1 ! i , 

2 

8 

p. ,   j 

s M M M M M     i     M M M M M             M 

3 

t. 

s M M M M M    M M 1 M M    Ml      M 
2 fe, M. M i M 1 M    1 M N M M M M M M 

s u,   |^^^=o ^    |„«^^   1   |««^.,   1^   i    ;   ;    :„ 

r, . CI4 M M M M M     i M M M M M M     M i M 

ip 
s ^ s ^^„c. i |co i^c    1 1 |«^c 1 i-^cc. j    M M:= 

1 

a 

1 

1 
i 

p^ M     1: M M     M M M M M     1     Ml       1 

o?? s M     M M M     M M M M M     i     Ml 

1 
(^ 1             Mill     1 1 1 M 1 M M M II M M i 

s^s s 1               !   M  M      !   M   M   ;   M   M   M   M   M  M 
0 -1 Ml      1         III            1^   M   M  M  II      II  1  1 
z ^1 i M   "          II          MINI 1""-"     MM" 

012; 

1 
p.l 1     1     M               1       1 1 M II M II II II    i 

S ^1 1   "^       ;                1      ^ 1 1" 1 1 M M II M 1 
H 

1 
i 

1- 
'^ III             II       1     II 1 1 M M M 1 M 1 II 
s 

J. 
^1 

P>H i         Mil     M     M   M   M       : 
2 1         MM     M     M   M   M 1     M 

n "^ M    i    M M i    M'' M M M M M      M 
^        ^        -     i«     l^^c.     1     1     1        •-     i     i"^««     1     |c>oo     i     i     (     i     M     )-|- 

p.. M M M M M M 1 : ^ 
s c        co-^ -„     i^ M" 1 ' CO 

1 

A
ss

au
lt

 
A

ss
au

lt
 a

nd
 b

at
te

ry
  
  
 .

 
A

ss
au

lt
 w

it
h 

de
ad

ly
 w

ea
po

n 
__

 
A

ss
au

lt
 o

n 
fe

m
al

e.
 

_ 
A

ss
au

lt
 w

it
h 

in
te

n
t 

to
 k

il
l 

 
 

A
ss

au
lt
 w

it
h 

in
te

n
t 

to
 r

ap
e.
 

„ 
 

A
ss

au
lt

—
se

cr
et
 
 

 
D

ru
nk

—
dr

un
k 

&
 d

is
or

de
rl

y 
 

P
os

se
ss

io
n—

il
le

ga
l 

w
hi

sk
ey

. 
 

P
os

se
ss

io
n 

fo
r 

sa
le

—
sa

le
 

 

1 

i 
P 

1 
I 

.S 

1 
J 

1 1 ^ 
j 

JS     1 

ll 
Hi 

i 1 
1 

■> 
1 

J 

ill 
lii 
< 



<;<:aKmocjocQCOQ>KK6 



^^ 

D 

Q 

£ 

1 

a 

1 

i M3 1  c. 
1  ^ 

1   i 
1      i 

i i i 11 i 

1 
d 
Q 
Pi 

1 o 

|S = 1  ^ 1   M M M M M M M M M M M" 

1 
1  - 1    IN     M  M  M  i  M  M  M  M  M  M 
1  ^ 1     Ml      i   M   M   M   M   i   M   ^   M   M   M 

1 1  ^ M   ;   M   ;   M   ;    M    i    M    i    i    ;::::! "^ 
I  IS !            r    M   M   M   :-   M"    :   M   Ms 

^ (^ 
^ s M M i-^" r M M i r 1" i M Is 

o 

EL. 

S M  i   1   N   M   M   M   M   M   M   M      M 

§ 
fe M   1   M   M   ;    M   :    ;    M   M   :    :    M   1   M ^ s M M M M M N M M N M M ! 

z 

p. M M M M M M 1 M M M M r 
s IMM-M--;i'"M'--MMg 

IS 

c^ M M M M M M M M : : i M i'' 
2 1   M M- i M"" M i r--- M Ms 

oc 

g 

1 

5 

1 

§ -a ^ 1   M M M M i M M M M M M ii 
1- S 1   M M M M M M i ^ M ^ M M r 

.2. 1 
^ 
2 M   M   M   M   M   M   i   ;   :   :   ;   :   :   M   M 

1 
Z 

P. M  M   M   M   M   M   M   :   :   M   M   M 
S M";;"M'"MMMMMM" 

.|    . M M M M M M : : M ;" M M- 
^       ^ M   M    :^"   M    :   M    :   M    :-"    ;   i   M2 

1 

8 

|l 
&. i    M    M    ^    ;    ^    ■    :    :    !    ^    M    M    M    i    M 
s 

■-3 f. 

s 

£    ^ "  M  M  M  M  M   M   M   M      i"" 
^2:     S M-"  M"  M  :  1   1"--  i  1    -2 

M     ^ M M M M M M 
^     . MM M   M   M   M   i"   M        2 

s 

i 

1 
i 

•a 1 

i 
o 

|i 
z z 

■j 

1 

1 
111 1 

1 '1 1 1 .11 

11 

1 § 

ll 

e 

!i 
"it 
iJI 

J . = 
1 
ll 
ii 



Fourth Judicial District 



5g 

O 

i-sJi 

1 'g 'I '^ -S   o- \S   c   S "§ .S ;a -^ .S "g       -g 1 

S  Eg  i  g  £  i  § I   g J   Eg I   g 
Qe^cS      H>GP 



M M r M M i r M M M" i M M r M M M M M i 
M M M M     1 M M M     M M i     M M i 1 M M ! 1 
i M M M         M M M    M i M    M M M M M M 

M M M M         M M M    M M i    M M M M 1 M 
i M M M 1        n" \        i M M r r    rs i- i 
M M M li          MM          M M M M 1          MM 
h r - M--       MM         MM     - 1          - M   -   - 

Mi            MM               i               1 
i M          Mi          i 1               M          M               1 
Mi          i M          i i               i i          M               i 
M i     " M 1       "      \      Ml          -^        M-^ i        i 
1-     i---     1^     ;              ^^                                    -^     ]                          ^                    „co^     ; 

M i    r i i i      M    i i      i i i        i i    M M M M      1 . 
- 

i    i i i i i i i    i i i i i i i i i i        i i i      i i i i    Mil 
i    M i i M-^    i i i i        i i        i-^ i::^    i M i     ^1 

i i M M M      M ^        i M      Mi          i i             1 
1 M i    i i i i      \^ \        i n      \ \^           M             1 

i       :       i   :       i       :   i   i   i           i   :   :               :   i   :       i       i   i   i       ;       i   i       i ;       i       ;   :       ;       :   M   i           :   :   ;               :   i           ■       ■   :   •       :   i   ■   :       i 

M   1     M       ii         I       in   i   M 

i             i                i i          i i             i             i i             i 
1            M        M          1          M          M 

o i^^cc       o,^c. I   - n    I      11-^    \    i   "      Mil 

M i M    i       i i i i M i i    i i i i i i i i j i i i-   - i  
o     |... ■- M i- i r 1 M i M 1 M M- Ms- M i i 1- 

til 
nil i 1 

3   = 

1 

2 

IT 

1 
1 

< 
1 
1 £ 1 s J 

1 

11 
Si 

l§ 
1 ■•i 

■s 

1 
£ 

D
is

or
de

rl
y 

ho
us

e.
- 

 
D

is
po

si
ng

 o
f 

m
or

tg
ag

ed
 p

ro
pe

rt
y.

. 
D

is
tu

rb
in

g 
re

li
gi

ou
s 

w
or

sh
ip

.—
 

 
V

io
la

ti
on

 o
f 

el
ec

ti
on

 l
aw

s.
- 

 

1 ^ 

11 
II 
11 
II F

or
ci

bl
e 

tr
es

pa
ss

 _
_ 

Fo
rp

fe
ry

 
fo

rn
ic

at
io

n
 a

nd
 a

d
u
lt

er
j 

G
am

in
g 

an
d 

lo
tt

er
y 

la
w

s 
. 

H
.-

al
th
 l

aw
s 

' n 
H 

- 



i 

i 

s 

i 

i. fe. :!!;!!!!!! :::::.:::: 1 
p" S ::^:^^^^   -M^    ::::..] 

I 
H  i 
^1  1 

1 
fc. 1     :                                                                                      '=^ 
S 

s^ 

S 

1 

8 

Jl 
t^ 

S «o 

i 
1 

^ 
S 

£ ^ ^ 
2 ^-_         c,         -.^ 

•.a 
P=. - 
s „„^_„-                       -~£ 

i 
oc 

i 
CE 

< 

o 
H 

s 
1 
1 

1? fc 
s -^                             -'                            "? 

1 
p. 

s 

2 
E^ 1 

z s i                      -                      C.C.                ^  -                                                       ;« 

1 ^ -^ 
s --              _~_               _-q                           -  a  ^ 

2 u 
i 

p °° 

p. 

s - 

J 
p. - 
s 

1 
fa 1                    -                          -                                                                     -2 

s c^o        -.              -                                               -o 

3 

i 
fa -- 
s ^_«           -----                        27 

i 

N
on

su
pp

or
t 

of
 i

ll
eg

it
im

at
e 

ch
il

d.
. 

N
ui

sa
nc

e.
 

O
ff

ic
ia

l 
m

is
co

nd
uc

t. 
..
. 

P
er

ju
ry

 _
. 

R
ap

.-
._

_
 

R
ec

ei
vi

ng
 s

to
le

n 
go

od
s 

_ 
R

em
ov

in
g 

cr
op

. 
. 

R
cs

is
tm

g 
of

fi
ce

r 
_ 

R
ob

be
ry

  
 .

_
 

V
ag

ra
nc

y.
. 

. 
W

or
th

le
ss

 c
h

ec
k

..
. 

K
al

se
 p

re
te

ns
e.

 
C

ar
na

l 
kn

ow
le

dg
e,
 e

tc
. 

C
ri

m
e 

ag
ai

ns
t 

n
at

u
re

.-
. 

. 
S

lo
t 

m
ac

hi
ne

 l
aw

s.
..
  

 . 
K

id
na

pi
ng

.. 
R

ev
en

ue
 a

ct
 v

io
la

ti
on

s.
. 

i 
llll 
■> .2 "a   t 

O Z < O 



Fifth Judicial District 



1 

1 
a 
1 
S 

1 

iii" 1    i 
1      : 1 ! 1 i  i  1 1 i 1 i   M   i   M 

^^   H - M M" M M     M 1— M M r ! M 1 1 
Q 
03 

§   -i   M M M M M     M i : i M M M M 1 1 
J    s 1   M M M M M     M M M M : ^ M ; M i«M 

1. " 1 - M M N M i     1 r M : M :- M : : M M 1 
1 s 1  -  :-"-  i---  M     M""  -  !  M-  :  M  M M !-- 

^     ^ 1   M M M M M     M M M M i 1-- ! M M M 1 
* - «i-i ^M     iM'"""":'"i"^MMiM'" 

> 
z 
8 

4^1- i  M   M   M   M   :      M   M   M   M   M   M   M  M      i  i 

l«|^ M"MM"i'-     iM""MM"MMM     i" 

.!_" M M M M ^     M M M M M M M M M i 
J   % M M M M :     i M M ! M M 1 M M M M 
o       ^ iJ" r M : ^-     M- M- M M M M M M-^ 
Z     s -^"in:--- i M^  - i---- : n^^ \ } \ \ \ I \vi- 

a         fe -^IMMMM      M--MMM;MMMM 

^    s ..     |^--.««-=c     ;     1           |_„20     1     :     |-o«     M     M     ii     i-^ 

i 

o 
1 1 

o 

1 
1 

^^1 - 1   M   M   M   :   M      :   M   M   M   M   M   M   ■   ^   M  M 
l-l ^ -   cs      :      ;      :      :      :      i      :      :      :      ; -   1 

gl '^ 
I\  s 
gl ^ 1      i      ;:;:;::      ;             :;:.      |      j:      ^      i      :;:::;:      i      i   M      j 

ll s iri-IMM        M-"-MM-:-    —    i:!:-i 

« 1   ^ 1   r   M   M   i   M       M   M   M   M   :   M   M   :   ;   :   ^   M   1 

^    s ]   \-     [   I   [   I    ]   \    \        \   \   I "   I   I ~   :   I   '   [ ~   :   ^   :    ■    ■   ['^ " 

i 

i-sl ^ 1   r    M    ^    :    ^   :    :        :    ^    ^   ^    i    ;   :    :    ^    :    :   :    ^    ^    :    ■        ^   M 
l-l ^ M^   ;   ;   M   :   i   : .      .      :      :      iB :::■..,§ 

1  &^ i   M   :   M    1    M    M   M    :    M    M   i 

sU MM      Ml      N    IMMMM:M      MI 
si  ^ -M         -    M"    MMMMMM        i 
Z 1    S 

i^l ^ 1 M M r    1 LMMMiMlMljMml 
&:|   s .      :.-..     i^      1^            1     |.=o..     1     1     |..-     j     ^     1     ;     1     l^o| 

1 1 
i 
1 

i 
i 
11 

i 1 < < 

ii 
s s 

i'i 1 
— r? ^ 

fi- 
.1 » 

1* 
.9 J = :i 

II i 1 

i 
i "1 

11 

A
ut

o 
li

ce
ns

e 
vi

ol
at

io
us
 

 
V

io
la

ti
on

 m
ot

or
 v

eh
ic

le
 l

aw
s 

 

A
nd

 l
ar

ce
n
y
—
 

 
A

nd
 r

ec
ei

vi
ng
 

 
H

oi
is

cb
rn

ak
in

ir
 

 

t'i 
-1' 

] -f Li 



i J J 



a 

cc 

li. u. i  1 
i ! i : 1 ^. s 

1 1 

1, 
1 

fc M         1       M M M M M M M M 1       1 
s M M M      M    M M M M M M M      1 

2„ 
p. Ml    Ml    M    M M 1 M M    MM r"" 
s ill    II    1 1 |^« 1 |„ 1 1^ |„    1 M i 1^5; 

S p. M M M    M M M M M i" M N M 1 h 
s - M i i M i M r M r^ M M h" 

1 
1- 

fe 1     1! M M     M M 1 M M   M M M 
s M M M        i    IN    M      1    M^ 

1 
(^ M ! M   i   M M 1     MM 
s 

1 
fa 
s 1     1     1     |„^                       1^-     1     p                    -     1     JC.C,                          2 

.^ 
&: 

fa M     Mi     i     M M ; i         "MM 
s II                    |CO-H|j                    llll^j^                              |^^„l||^^« 

D 

i 
cc 

1 

j 

1 

s 

1 

1* 
fa 
s M M M     i     i   -^ M     \     M M M     i     M 

as 
D 
2 

§ fa MM!    1        Ml    i    M M M    i    1 ; 
s 

i 
Z 

fa M M M            Mill    M 1 II 1    1    r 
/J s i    \-- \ \       M M M    1 M^ M      -s 
?; 5 

i 
fa 1    Mill       II M M    II II M       r 
s M II M M 1     1 M M M ^" M M M 1^ 

o 

1 

J- 
fa M M M M     M M M M II II 
s M M M 1     M ! M M M M 1    ° 

.1 
1 

fa i    M M M i      M \       M i M ! Ml 
s M M M 1 

1 
fa ; Ml       M 1   1 1    M    M 
s i M -    1 1    1^ 

.^ 
$■ 

fa M       M M 
IS -      - 1 MM! r - -^3 

1 

^1 

IL 

■g 
a 

=3 

; a £ 

1 

c 

ill 
•a 1 g 

III 1 Pi J i! 
1 
i 

J 

1 

1 

1 

Ml 

III 

1 
t ji 

ii 

I III 

3   g:£ 



Sixth Judicial District 



1 

1 
! 

1 

1 

i||   - :   i       i 

5-1   ^ M" M M 1 M     i M M M M M M i M M-^ 
it "^ M   i   !   M   ;   I   :   ;       M   i   ;   ;   :   M   M   i   i   ;   i   :   i   M   i 

^1 ^ M M M M M     M M M M M M 1 i M ! M 

£.1   ^ M M M M M     i M M M M M : M : M i" 
z 1   s i-"-" ii r     I M M M i^"" i M M M'^ 

.1' 1 
S| s "i"-!--!--    iM^^rlM^IIMIM" 

z 
8 

« "^ 1 M M N M M     i j M M M M M i M M M 
5 ■" 1  S : M M i M M     i M- M M M M M M i M 

§1   =^ M M N ii M     i M i M i M" ! M M M M 
l|   ^ 

|l   "^ M" M il M"     M i M M M M j M M M ! 
i\ ^ c.     l^-cc^     ;-oo        ^,_„o=e-     |     ^-^^     ;-:::;:„ 

s\   ^ 1 
^   s -—•—    -:..-.^.-,-:M~M-| 

a 

1 

o 

Q 

f1 

s-l " Ml 
5--|  s 1 '      :  ■ 

B   1       b< ^ ^1 
ll ^ M::- :MM.M| 

c 1    fe 1 
-1       ^ i 1 1 — -:    --;-M:M":MMM:-| 

w t s _____                                     M I 
^1       ^ ----N~;    ..^:.;-^,--:.MHM| 

3j\  " 1 
l-l  s MMMM-:     :--M:MMMM:M:| 

:   ; 1 
o 

1 

§1  ^ ' ll 
^1  ^  1 
£ 1    ^ 1 
z 1   S — —     ;-^— M:«^M™,:M.| 

s|   ^ -                      1 
^ 1  ^ -^" ——   -":.-~:-"":^;MM-| 

i 
i 

1 

A
ss

au
lt
 a

nd
 b

at
tc

 r
y 

A
ss

au
lt
 w

it
h 

de
ad

ly
 w

ea
po

n 
A

ss
au

lt
 o

n 
ic

m
al

c.
 

_ 
A

ss
au

lt
 w

it
h 

in
te

n
t 

to
 k

ill
. 

s    1 

111 < < c P
os

se
ss

io
n—

il
le

ga
l 

w
hi

sk
ey

.. 
P

os
se

ss
io

n 
fo

r 
sa

le
—

sa
le

. 
M

an
uf

ac
tu

ri
ng

—
po

ss
es

si
on

 o
f 

m
at

er
ia

l 
fo

r. 
  

. 1   - 
i i 

Ii 

i 

2 1 

ii 

\ Li 
! il , i ■? 

lil 
'•X S< 

1 
■■!•      = 

111 
> a; 

liii 11! 



i ' ' 

" M M : M M" M M M M M M M M M M^ M M M 
1 M M M M M M M M M M M M M M M -M M M 1 

M M M i M M M M M M M M M M M M M M M 
- M M" M M M r M M M" M M M M M" M M i 

i M M M      M M"^ M M M M M M M 1 M M M M 
-- 1" M-"      " M-^ M M M M M" M M M M M 1 M 
M M M M    M M M M M M M M M M M M 1    Ml 

M M M J     M M M M M M M M M M M M-^     Mi 
i   i   ;   i   M   f   ;   i   i   ;   ;   ;   M   ;   ;   M   ;   !   ;   i   M       ;   ;   ;   ;   i   ;   !   i   i   i   ; 

i   i       ;   i       M   i   i   i   :   ;   i   ;   ;   ;   ;   :   ;   i   !   M   i   i   ;   ;   ;   ;   M   ;   ;   !   ;   :   ; 

■""i^M^^MM   "M^^?MM;"'MMM^"^"M: 
iiMM    MIM    ;MM    MMMMMMMIMM 
1^      «   1          c        1*1        |„   1^^        |^«   M   1   11   1 M 1 1^^ ^ «= 
J 1    M      i    M M M M M M M M M M M M M M 1 

1     M M M M M M M M M M M M M       i i     MM 
i      M  M   M  M  M  M  M  M   M  M  M  M  N         l         MM 

M M M 1     M M M M M M M M M M M     ;     M M 1 
M   M  1-  i      M  M  M  M  M  M  M  M   M   M  M      M-   M  i   1 

'^ M M" M M M M M M M M M M- M M r^ M M 
M M M i    \    M M M M M M M M M M M M M M 

- M M M    I   " M"'^ M" MMM M n- M M M M M'^ i 
M  M  M         M  I  M      M  M  M  M  M  M  M  M   M  M   M   M 

MM"!      MM!    M M M M M M M M M M M M 

M M M M M M M M M M M M M M M    M M i    1 
M M M M M M M" M M M M M M M i    MM!    i 
-  M  il-   •-   M-  M    "  M-  M  M  M  M  M  M  M-  M  M- 

1    MM    :    MM    M: M M M M M M M M M M I 
M M M i M M M i M'^ M M M 

ji Sis 

5 
1 

1 

1 
1 
1 
T 
1 
1 

i 
1 
fl 
ll 

ll 
1   = 

ill J 
1 
2 ll i 1 

1 "I 

iJ 6 6 

£ 
1 

■i 

1 
1 
J 
liji 
QQ>fc 1 

1 IJ 

ll 
5 

fS 

ii 

iij 
(Sow 

1 1: 



i 
oc 

i 
1 
1 

III H i 
^ '" 1  -^ 1 - 

1 c 1     ^ \ 

l|     S| 

S o|     fc| - 
z 1  s 1 ^                        -               - -                                                   « 

s ^1   ^1 c 

is 

1 
8 

i^l "^1 
|i| .| « 

.il ^1 
l|  s{ - 
si   ^ - 
ll sl -      --                        -                            E 

.^1^1 - 
i    s ^      ^      -.                        ~,                    _ _                            ^ 

1 
oc 

CO 

o 

5 

1 

J J " 
I^H s - 

§1 ^ 
J 1  s - 
o 1     fc - 
Z     s "S 

jl " - 
i    s -s? 

o 

1 
i 

i^l " 
I^H ^ - 

§  ^ 

:!■" s 
£      ^ 

u. 

.^l. ^                 -             _   c.                                             g 

.^i ^ -       -         " H 
^    s 

1 

1 
i 
1 
o 

il 
z z 

1 
1 

il 
i 

1 1 
(S lii 

J 
J- 
'1: 

1 

ll 

'1 1 
IL 
ill 
Sis 

1 

J ^ 

li-^-i 



Seventh Judicial District 



i 
1 
i 
i 
i 

1II 1 " •        ■ I .. 
1 ^-^ s 1   i" 1- M M M    i M" M M ir -' ^ M M'' 

z o 

s 

1 b 1      M   M   M    M   M        M   :    M    M   i   M   M    ;   :   :   li   i   1   1 
s 

£ 1 - 1      i   M   M    M -   M        M   ;    ;   i   ;    M    :    M    ^   i    :    ;   M   li   1 

1  -^ ::"::;^M;        M-;-M;- - 
.1    £=. " 

1  ^ 1     i-M^'iMM       li^"-;Mf-"M-MMM 

o 
1 
8 

|1 
1 ^ 
1  -^ 1    i   :-   ;-   i   M   M      M   ;   :   :   M   M   f   :   i   ;   M   M   M  1 

1 
1 ^ 
1   '^ 1      M    M    M    M    M        M    :    ^    :    ^    :    i    ;::;:::-:   i 

1 z 
1 "^ 1      i-   M-   i   M"   i        M   f   ^   M   —   :    i   ;:•-;;   i   i-   1 

h 
1  ^ 

.2 1 ^ 1      1    M    ^"    M"    M        M-    ;    M    ^    ;    M    ;    :    i    ^    ^    M   M- 

1   "^ {      :-jg- = -^o-e~        ;;:c«:c.:;j^-r.j::c,:;|-o. 

i 
m 
OC 

o 

5 

a 

f^ M  M  M  ■  M  ;     M  :  :  ;  i  M  ;  M  M  M  M  M 1 

s M   i-   :   M   :   :-   :        \   \   \    -   I   \   \   I   \   \\\-   \   \\   \\^ 

QfiS 

J5 w 

.2 
ft. i   :   M   ;   !   ;    M   ;        ;    M   M   M   M    ^   i   ^    ^   ^    ^   ^   M   1 
s 

1 
p. M    :    —    —    i-    ^        :    ;    :    M    ;    M    :    M    :    i    M    :    ;    M- 
:?. M-IM;"'-:        ::i^'::M::M:- " 

H 'z 1    , H S 

i 
w 

^ ---:-^        --:- --'\ 
o 

1 

i,i •. s 
1 

1 

|4 s \    \   -l    \    \   \   \   :   \        \    \   i   \    ':    \   \   ^   \   ^   ■    '^    ^    I   ■    ■   '\    ':   \   \ 

1 
&:. \   ■   \   \   '   '   ^.   '   '   \      :   ^   ^                :   \   \   ^   :   '^   -   '      '   \   \  \ 
s 1 

1 
Es. M   M"   M  ^"  1      M  M   ^  M   M  M   M   ^  M   M  M 
s -   ;2"-   ;   :   :-   i      ;   M-   M  i  M"°  i  ^i^  ^"   M-:2 

^ 
^ M   M   i   :   i   i   M      :   M   M   —   M -1 
.    -^.-"-:»-.     .M>«.-M-M-"..:.'-| 

1 
;t 

A
ss

au
lt
 a

nd
 b

at
te

ry
 

 
A

ss
au

lt
 w

it
h 

de
ad

ly
 w

ea
po

n.
—
 

 
A

ss
au

lt
 o

n 
fe

m
al

e 
 

A
ss

au
lt
 w

it
h 

in
te

n
t 

to
 k

il
l.

- 
 

A
ss

au
lt
 w

it
h 

in
te

n
t 

to
 r

ap
e—
 

 
A

ss
au

lt
-s

ec
re

t.
..

.-
 

 
D

ru
nk

—
dr

un
k 

&
 d

is
or

de
rl

y 
 

P
os

sc
B

si
on

-i
ll

en
al
 w

hi
sk

ey
 

 
I'o

ss
es

si
on

 f
or

 s
al

y—
sa

le
.-
 

 

m
at

er
ia

l 
fo

r 
_ 

 

V
io

la
ti

on
 l

ii
ju

or
 l

aw
s 
 

 
D

ri
vi

ng
 d

ru
nk

. 
 

K
ec

kl
es

s 
dr

iv
in

g 
_ 

 
H

it
 a

nd
 r

u
n

..
.-
 

 

A
ii

tn
li

r<
n

n
»>

>
 

u
m

U
it

in
n

R
 

1 

ii 
J.s 

ill 

• 1 

i 

1 
i 

1 \ 

1 A
nd

 r
ec

ei
v
in

g
-.

..
. 

 
S

to
re

br
ea

ki
ng
 

 
A

nd
 l

ar
ce

ny
 
 

- 
 

A
nd

 r
cc

ei
vi

n?
.-
 

 

.2 
•s 



jj^SSSoapa<< 

i|^-; 

i ■§ £? s s ■« g J 



1 
m 
C 

i 
s 

1 

11 fa 1 ^ ^ M i-| 
S 1 i ! ii- 

§ 1 
3 

1 

1 c. 1   M   M   :   M   M   M   M  M  M  1  M  11 
S ; M M M i M ij 

1 - MMMM.:^MMMMMH 
S 1 —    '   :    i    —    :    i   i   I"! 

^ 
b 1 i   :   M    ;   M   :   ^- ■        ^       i       ■       ■ 
s 1      M    M    i    :    :    M    ;    1    M    -    :    :    i    1    MS 

! i-. Cc 

1- S M    M    :    :    M    M    :    :    ^    ;    ^    :    M    M    1- 
b 

:::•■; 
z o 

> 
i 

1 
^       ^       ^       ^       ^       ^       ^       ^       ^       ^       ^       ^       ^       ^       ^       : 

s M    ;    M    M    ;    -    ^    -    M    ^    :    M    M    : 

1 Ec :  :     :  :  ^H 
s 

5 ■£ > 
Eb M   M   ;   M   :   i   ;   :    M    M    ;    :    M    N« 

S MM;i:^S;M:i":-M;"g 

1 
I- 

^ 
S i      M   M   M   :   M   M   i-   M   M   :   :2 

1 
(i. M   M    ;   :   :   M   .   M    M   M| 
s i 1 1 i 1 : :                ^                : ^ ^ :| 
fib Q 

Pi 

S 

1 z 
1   M   M   i I  :  1  M      ^      :  ;  -\ 

s M  i-  M  M  i  ;  i--  M  ;  i  M  M^ 

« 
* 

tb i  M  i  M  i  :  M  ;  M  :  i:  :   M  M- 

s i n M ; M : ^ ; : ^- :   M   :   i   :«g| 

i^ b :    M    M    M    M    M    M    i    M    :    M    M 
J-= ^ M i M : M M i ; i ^ : M 1 M- 

z o i 
i 

J 
c^ :             n :    :    :    ; 
s 1    M    :    i    M    ;:;::;    M    :    ^    :    M    M 

1 
fib ii    :    M^'    ^    :    ■    M    M    M    ^    i    ^    M    i = 
:s -   i   i   :   i"   :--»   I   \ i   i   :   n   : " 9 

2 fib !   M   M   M   M   M   M   M   M   M   M = 
s M-M-l-i-ii-^-MMg 

? 
1 
5 

2 

E 

it rilj ■i 
cr 5= 

, 
1 

i 

C
ri

m
e 

ag
ai

ns
t 

n
at

u
re
 
 

 
S

lo
t 

m
ac

hi
ne

 l
aw

s.
. 

 

K
id

na
pi

ng
 

 
R

ev
en

ue
 a

ct
 v

io
la

ti
on

s 
 

T
ot

al
s 

-
 

 

-    ^ss- I I 

iiiJ 

III! 
II ll 
O Z < O 



Eighth Judicial District 



i 
s 
CO 

I 

h\- 
U-^i. M  N  M  M   M  i                                                  -            j 

z o 

3 
s 
i 

ii - 
^i. 1   M' M M i M 

^J ^ 1     :   ;-   i"   :   :   i   :-         - 

i| ^ |r^"^"M;" 

.§1" 
1      -      i      1      ;      :      ;      :      :-      : 

?|  s 1   «   ioc,^-   1   :   ."      - -- 

1 
> z 
8 

5^1 - 
1*1. |M-;-M::: 

j! ' 
3| s 1    ;-  M  M  i  :  ;  ■ 

sl ^ |."* i'^ i 1 M"""       "                       ' '    : ," 

^1 ^ 1     ^     .^^^^     ^,o,^        ^.«^-^-.        c^-..              ^c^^c.. 

,d - \          ^      :"      l"      \      I      i      ]      I 

SI ^ „^0«..   ^:2--                             -£-            -            -            ---            -----            O^. 

i 

I 

STJI " 
;     :     :     1     ;     :     ;     ,     M                                                                   ,                           i    .    ,    ! 

l-l = 1   M"   M   M   M 
z 
2 

3 

c       fe 

1       S 

s     ^ il"  ;- i i  ; •  i 
z      S -    1----    ;    :--          --o_^           „      ^      „                   ^„. 

„      p. -   M   M   M   ;.   n 
5|   ^ -|-""iMM      -      ----          -      -                  -      «-- 

O 

1 

S,l   - 
r=i. M  i  M  :  M  ;  : 

§1 "- 
1 1    2 

o        P. M- ;- M M : 
^      S 1     Ico-^c     ;--„        _        ^^„^-              ^^              «^              r-=>« 

1 
1 

S      ^ 

^ 1    ^ -;----:?.-:              -^^--.,      ^^ ^      __^„2-: 

1 

A
oh

au
lt 

 
A

ss
au

lt
 a

nd
 b

at
te

ry
 

 
A

ss
au

lt
 w

it
h 

de
ad

ly
 w

ea
po

n 
 

A
ss

au
lt
 o

n 
fe

m
al

e.
- 

 
A

ss
au

lt
 w

it
h 

in
te

n
t 

tc
 k

il
l 

 
A

ss
au

lt
 w

it
h 

in
te

n
t 

to
 r

ap
e 

 
A

ss
au

lt
—

se
cr

et
 

 
D

ru
nk

—
dr

un
k 

&
 d

is
or

de
rl

y 
 

P
os

se
ss

io
n—

il
le

ga
l 

w
hi

sk
ey
 

 
P

os
se

ss
io

n 
fo

r 
sa

le
—

sa
le
 

 

m
at

er
ia

l 
fo

r. 
T

ra
ns

po
rt

at
io

n.
 

V
io

la
ti

on
 l

i'j
uo

r 
la

w
s.

 
D

ri
vi

ng
 H

ru
nk

.-
 

Il
ce

kl
r-

ss
 d

ri
vi

ng
.. 

H
it
 a

nd
 r

un
 _

 
S

pe
ed

in
g 

A
 i

to
 l

ic
en

se
 v

io
la

ti
on

s.
 

V
io

la
ti

on
 m

ot
or

 v
ch

ii
le

 l
aw

s 
B

re
ak

in
g 

an
d 

en
te

ri
ng

. 
A

nd
 l

ar
ce

ny
. 

A
nd

 r
ec

ei
vi

ng
.. 

Il
o;

<s
eV

)r
oa

ki
ni

 
A

nd
 l

ar
te

n
j 

A
nd

 r
ec

ei
vi

ng
. 

S
to

re
br

ca
ki

ng
 

A
nd

 l
ar

ce
ny

.—
 

A
nd

 r
ec

ei
vi

ng
. 

L
ar

ce
ny

 



Nl 
' s £ s -a 

si 
^1 if.il I - - p I 

- j °11 



I H 
Hctf 

K U 

si 

»-9 

K 

1 

! 
cc 

1 

z 

i.l- I ■    ■   ■    1 
;§- ^ 1      M    :   M    1    ::;::;   i   i   i    ;;    M   M   i « 

5 
1 

« 1     M   1   i   ;   i   :   ;   ;   M   ;   ;   :   M   M   i   !   ;   i   i 
:i ^ 1   M i M M M M M M : i M M :- 
el  - M   M   i    i    :    :   :    ;   ;   M    :    :        :    ;   ;    1        ; ?3 

z    s I      1   M   M   M   i    -::-":;"::    M-S 
c,    fe. 1     M   M'"   M   :   M   M   -   M   -   i   ^   Ms 

^1  ^ 1   Mi-"""i-"M"M"-;^i"s 

^-1  ^ 1      M   M   M    :   :    M   M   i    :   M    :    :    M   M   i r^ ^ 1      M   M   M   ;    ^    ^"    M   ;    M    !    ^   M    :    Ms 
z s    '^ 

z 

1 ^ !   M   M    !    ^    ■    ^   :    M    ^        :    :    ^    :   ^   n   h 
1 " M i M M i M ■ ^ : : M M ; M "^ " 
z     s ;M'-;-'«-:o:::::«-^^^^^2 

_g     fe 

^    s i-      i             i      :»      :"»      :      ;,-,„^_             .      .,0 

1 
oc 

a 

i 

z 1 
5 

K 

^1?   "" M   M   :   1   M   i   M   :   ^   :   i   :   ^   M   M   M 
l-l. M   i-   i   M    :    i-   i   i   :   M   ;   M    M    ::■» 

si- i   M   M   M   M   1   M   :   M   :   M   :   M   M 
ll s M   M    M   :    :    :   M   1 :   M    M 
o        ^ M :- i M M : ; : M M-- 
l|  :s i   :   :-   :-.   ,   :-    M    :-   :-   ^   :    :   ;-S 

s|  - i   :■   i ";■■;:;   i:;::   i   :;   i   i   : =" 
^      2 M M" M M"^^ 

Z o 
g 

i 

i^l " M      M      M      M-      ;      :      i      ;      :      :      :      :      :      ;      M      M 
l-l 2 

a       ** M   M   M   M    M   M    :   ;   :    i    :    :   :   M   M 
:i| s i   M   -    M    M   i   : « 
°J '^ i   M    M    ^   ^   --    1 _    -s 

z 1   s M    :   i-    -    -2   ;   M-    -    ^   M   :   |-g| 

^1^        MM-M:-«i:-M-:-M^-S 
i|S               MM«0^.-^||C.;2.=0:..   -.::=o_ 

1 

:2' ■-i 

1 
1 1 

z z 

i 1 

il 1 h 
£ 

Hi lill •|_s 
, 

V
ag

ri
nc

y 
W

or
th

le
ss

 r
h
(t

k
_
_
_

 
F

al
se

 p
re

te
ns

e 
C

ar
na

l 
kn

ow
le

dg
e,
 i
 t

i 
C

ri
m

e 
ag

dm
st
 n

at
im

 
S

lo
t 

m
ac

hi
ne

 l
a
*

. 
K

id
n.

.p
m

g 
R

ev
en

ue
 a

ct
 v

io
la

ti
on

s 
M

is
ce

ll
an

eo
us

 
T

o
ta

ls
 



Ninth Judicial District 



i 

i   i^!   -1 ^:i 1 1 

z 
p" .,    Ml^MM::      ^M::--Mn:^n-M| 

o 

5 
PS 

1 

.1 ^ 1 
;E s M»--r  :.:     ^M::^.M:MMM.-| 

1 ^ -^-^::-:-MMM| 
s -| 

1 
- -   :rT| 
^ — ::-   M-",M:--:   :MMM| 

a - n 
i 

i 
z 
o 1 
> z 
s 

^ ^    1    :    .    M    :    :    ^    :        ::::«.-:        ;;,:,:::- 

i - -^   i-^   :   M   i--   M      M   i   M   i   ;   :   i   ;   i   M   :   M   ;   M 

^ -       ;--       ;       :       :       ;^       ;           --:;;:-:           --«       :::;;::,, 

■ 1 
z 

- ;    i"    i    i    :    ;    i    M        ;    —    :    ;    ;    :    ;    M    M    M    :    ^    M - 

^ :=    ;co«c.    ,^«c.    ^        J    : «    ;    :--o2    .;;;:.    :t^ 

fe M   ;   M   M    :    M        :    :    :-    M   :    i    M    M   i   M    ^   M-" 

Is s =      :^-0^:^-^          «_^«:=_:;-^=c«^;,;:;2 

i 

Q 

i 

1 

z 1 
5 

1 

-Si 
3 '" 

- n 
f'-f^ _._                            1 
«8 s -    ;    :    :    ■    ^    ;    :        :        ^    ^-^    ::    i   i    ■;::::;::    M 

1 
fc. ;::::;:;::        ^    :_::;.;::_::_    ^ - 
s ::-;;;;:-;        iMi:::^^^";^!!^:^" 

1 
Z 

b 

s -    i"    :    ;    :    ;"«    :        ^    ^co    ;c.    :    :    :    ;^«    ._:;;;. 

- M   M   ;    M    ^    ;   ^        :    :--    :   ^   M    M   :    ^    ^    :    M    :   - 

S s "i-^ii::;-^        ^^o. ^^--^^^,,^::„ 

Z 

a3 
z o 

1 
i 

1- 
fa 
s -•i"--i:-i^         ;:; ;::— '-::^^M 

.1 
fa :'";■;■■''■              ■       :       '       I       ■       I      :       :       [       I       ^               ^               ■       :       ^       I 
s -|2-M""^'i      -|;"";:-^;-«::iiiM = 

1 
fa M-   M    i   i-    M        :   :-    :    M   :    M   M    M   M   M   i- 

s -   i^ —- —H      "^^^^.^    ^    :    ^.^   ;    ^   ;   :   :   ;   :, 

. fa --MMM    MMMMMMMMMI 
^ ,       ._,,_,,„.       -^.,,^„.^.,^.^^^^;^_ 

' ^ 

A
ss

au
lt
 a

nd
 b

at
te

ry
 

A
ss

au
lt
 w

it
h 

d
(a

al
y
 w

ea
po

n 
A

ss
au

lt
 o

n 
fe

m
al

e.
 

A
ss

au
lt
 w

it
h 

in
te

nt
 t

o 
ki

ll 
A

ss
au

lt
 w

it
h 

in
te

nt
 t

o 
ra

pe
- 

A
ss

au
lt

—
je

ti
tt

 
D

ru
nk

—
dr

un
k 

&
 d

is
or

de
rl

y 
IV

s 
ss

io
u

-i
ll

eg
al
 w

hi
sk

ey
 

J'
os

s.
sM

on
fo

i 
sa

le
-s

al
e 

M
ii

u
if

u
lu

ri
n
t;

—
p

o
ss

o
b

io
n
 o

t 

T
ra

ns
po

ii
  

li
on

 
V

io
la

ti
on

 l
i 

11 
or

 l
aw

s 
D

ri
vi

ng
 d

ru
nk

: 
R

ic
k

k
ss
 

L
iv

in
g 

H
it
 a

nd
 r

un
  

  
 -

 
Sn

ee
di

nt
r 

A
ut

o 
li

ce
ns

e 
v

io
h

ti
o

n
s 

V
io

la
ti

on
 m

ot
or

 v
eh

ic
le
 l

a\
 s

 
H

re
ak

ii
ig

 a
nd

 e
nt

er
in

g.
 

A
nd

 l
ar

ce
nv

 
A

nd
 r

ec
ei

vi
ng

 
ll

ou
.s

eb
re

ak
in

g 
A

nd
 l

ar
ce

nv
 -

- 
A

nd
 r

ec
ei

vi
ng

. 
S

tu
re

br
ca

ki
ng

. 
A

nd
 l

ar
ce

n
y

.-
- 

A
nd

 r
ec

ei
vi

ng
. 



;   !   ;   ;    !   ;    M   i   i    i    M    ;    :    ^   ;    M   i    :   ;   ;    ;    :   ;    !   ;    i   ;   i    M   :   M   I 

1^    :- co^ -    :- -       -'- I" i ! - i M~ -^      i- - 
: -e   M i •^ 
i §• 4 .• IS 

ill! 
nil 

! 
11 

11 

ll 

II- 
ll < < \i

so
n

 

B
ii

bc
rv

  
 _

 
B

ur
ni

ng
 o

th
er

 t
h
an

 a
rs

on
 

C
ar

ry
in

g 
co

nc
ea

le
d 

w
ea

po
 

C
on

te
m

pt
 

C
on

sp
ir

a'
v 

_ 
C

ru
el

tN
 

to
 a

n
in

u
ls

 

D
is

or
de

rl
y 

ho
us

e 
D

is
po

si
ng

 o
f 

m
or

tg
ag

ed
 p

r 
D

is
tu

rb
in

g 
re

li
gi

ou
s 

w
or

sh
 

V
io

la
ti

on
 (

f 
eh

 c
ti

on
 l

av
/s

 

fs
ci

p
e 

F
ai

lu
re

 t
o
 l

is
t 

tr
.\
 

 
F

oo
d 

an
d 

dr
ug

 l
aw

s.
 

F
is

h 
an

d 
ga

m
e 

la
v
s 

 .
 

I 

F
or

ni
ca

ti
on

 a
nd

 a
du

lt
er

y,
 

(l
am

in
g 

an
d 

lo
tt

er
y 

la
w

s.
 

H
ea

lt
h 

la
w

s.
 

In
<H

>,
t 

1 
.s 
1 

i 

.11 

1 
1 



§ 

222 

2; 

1 

1 

CO 

i J|l - 1  M I M M N i : M M M M 1 M 
1 S-^l . 1      :   :    M    i    M    :    M    :    i    i    M    M    M   M- 

i 
o 

s 

c '    * 1      M   i   i   :   i   :   i   :   M   i   M   ^   :   :    M   ;   i- 

"1^1    N M"  :  N^  M''  M  li  M  M  :2 
si   ^ 1      M   M   :    :   :    :    :   M   :   :   :    M    :    M    :   :- i            ■■       \        \       :■:.■        ^        :■:■:■■        ^       :       ■ 
^|.     MMMM-M-:;MMM» 

^1   -        M   M   M   :    :    M   :   M   ;    :   :   1   M   M- 
^|s        MM:M^:M:M;-M:^"S 

o 

i 

3^1 -    M n M M : M M ; — M M 1- 
1^   s     M M-- ; : i i i M i : : M M-^ 

i   «-    M M r :- M M M : M : i M'" 
^     S        M   i    M-^    M   :    M"    ;   :    .   ;    M   i   Ms 

£     -        M    M    :-    i   M   M   :   M   M   i   M   i   M 

z   s     iMii^i-^-Ml^M^MM" 

^    ^      1  M  M  ;  M  :  M  i  ;  :  ;   M  ;  :  M" 

is      iMM''M"'M^'M:"i^;i"§ 

1 

! 

OC 

f 

. 5 

sg^l  -      M  M  M 

l-l    S        M    :    M-    :::--:::-    M    :    : - S3 

c{^      |M-':-.:^-':M';MM" 
l|s                                            ■:;:::::::M-» 
o|   ^1      :   i    ;   :    M    :    :    :    i    M-    ;    M   ;    ;   :    :    ;- 

^     S|      ;:    M    -:-::-■    ^-    ;;;:   Mf5 
1 o|t.j      ii:MM;i:iiiii^^i^i''^ 

^i 2 1        ;■::■•     ^ ^             «                                               o « 

i 

8 

4,1 M   ; : : - ^ ^ : : ^ : ^ - ^ : : ; M 
I'l-I   --- ::-^^—. 

si - ■H 
«SJS}      iM;"::;^'^;^:::":-" 

gl   ^1      M    M    :-    M    :    M    i-    :    :    :    :    M    M = 
l|  s|    1   M   MS •^    -1                                                      (M                                                     1 

^1   .j      :   M   M    i    :    :'^    :   :   i   :    :   M    M    M — 

Ij s|   : M i ■ M — ; ::-- M ^ M-§ 

1 
1   i 

N 
1 

111 z o &; 

J 
1   c 

II 

1 i 

.l| 
•3   1 
II K

cs
is

tu
iK

on
M

r 
R

ob
be

ry
. 

S
ed

uc
ti

on
 

S
la

nd
er

 

V
ag

ra
nc

y.
 

W
or

th
le

ss
 c

he
ck

. 
1 

al
so

 p
re

te
ns

e 
C

ar
na

l 
kn

ow
lu

lg
e,
 e

tc
 

C
ri

m
e 

aj
?a

in
st
 n

a
tu

re
..

. 
S

lo
t 

m
ac

hi
ne

 l
aw

s.
 

K
id

na
pi

ni
; 

R
ev

en
ue

 a
ct
 v

io
la

ti
on

s.
 

M
is

ce
ll

an
eo

us
 

T
ot

al
s 



Tenth Judicial District 



i 
1 
! i 
1 
5 

^-^ t. M  i  i  M i i 
! 

o 

1 

c^ s 1   M M 1 M M       i 1 N M M 1 1 M M M M 1 

J ^1   M M M 1 M      Ml    M M M M M M 1 M 
^M M M M ! M   -M 1   M 1 M 1 ! M M     M 

Q 

1 1 
1 ^1   M M M i    M    ; M M M M M M M      1" 

gi        i^«,     1     i     1     1        ^^        «„     Icoco     1     1     1     i     ii     i     1     i     i     |„«>.=o 

.^ 
i 

^1  i h M 1 M M    : M h i M M" I M M M" 

i. r. s|  M M M   Ml   M M M M M ! M M M M 

O 
.1 ^1   r-^ M ! M M    M M M M M M N i M M 

s|  i 

i 
^|-~MM-r   -MMMMMMMMMl 
-1—-i--   Mh = -i'"»~:.-r^.| 

1 1 
\ 

S        c^oco     i^     i^^^o           i     p«2--     i«-«-     1-     i-2«- 

1^ 
^1   ; M M i M M    M M M M M M M M M i 
s|   j r i M M M    M 1"^ M M r M M M M 

II 1 
1 

s 
Q 

1 

1 

3 

1 
%\  M M M M M    M M M M M M M M 1 M 

£ ^1  r^ 1 M M M    M ■ ■ : M M M ■ M M M'^ 
2       jo^i^-iii^       M-cc«ij:;||::i«ii-.« 

1 
is 

fe j     ; Ml- MMM- -MM Ml 
^1   rr~-:-M    M :-;:-- IN M--i 

7^ 

I 
2; 
o o 

ll 
t2  -° 

fc. 1 1 
^11-        MMMMMMMMMI 

.1 H  M                                     MMI 
= 1   in Mi                      MM MMM MMI 

z 

U.\          ;   -^ 1 
S|   -^-.-^co^-    i^^                ;o.««    :        |,^^    :   |^   \   i2*§| 

^ 
fe 1        ! IMI-M:    MM-MMMM-MMI 

= !" —"M~-   -.:.«-. :.«,-M'-i 

i 
i 

^ 1 
1 A

ss
au

lt
 w

it
h 

de
ad

ly
 w

ea
po

n.
__
 

 
A

ss
au

lt
 o

n 
fe

m
al

e 
 

 
A

ss
au

lt
 w

it
h 

in
te

n
t 

to
 k

il
l 

 
A

ss
au

lt
 w

it
h 

in
te

n
t 

to
 r

ap
e 

 
A

ss
au

lt
—

se
cr

et
 

 
D

ru
nk

—
dr

un
k 

&
 d

is
or

de
rl

y 
 

■111 
1 § a 

1 
1 
1 

i 
ll 
u 

bll   1 

1J 
ill III A

ut
o 

li
ra

ns
e 

vi
ol

at
io

ns
 

V
io

at
io

n 
m

ot
or

 v
eh

ic
 e
 l

aw
s 

B
re

ak
in

g 
an

d 
en

te
ri

ng
. 
  
 .

 
A

nd
 l

ar
es

 n
y 

A
nd

 r
ec

ei
vm

g 
- 

H
ou

sc
br

ei
ik

in
ir

 ilii 
\ 



, 

, .   . 

' ' 
-      -                                                                    , « 

;   :   .   ;   :   ;   i   i   :   i   i   :   :   i   i   i   ;   ; -   i   M   i   i   1   i 

„c. ^-o 

« 
1   I        II 

o«^^-                                                                 -                                  -co                          ^4^-..   -^« 

-^ 

- 

- 
1 :■:;:■: '^   •:■■:■;■■■•:;!   i '^   :   r 
                 -      --        -          

--         -         -                                          .                       cc.   - 

- 

-             - 
----"-"--       -         -           --       -- 

- 

r.i 

1 
i - 

.1 ° t 

5 ^ -1 llllljIlllllliliJlllllllJ 

a 



1^ 

1 
OC 

1 
1 
a 

z 

i^l 6-  1 i  i   i  1 11 M M j 1 i M i i 
:    !    1     i .uiLLil 

P^ s|  i M M i M 1 1 M M M M M M M 
i 

S 

1 

S 
•a 

^1  M M M M M M M M M M M M 
s 1 i   i   i   i   i   :   i   i   i   :   i   i   i   i   i   i   i   i   :       Mil 

;^ 
fe 1 
s ! i r"" ■ 1" 1 ; M'^ M M"- 

.s ^ 
&: s i 1 M"- ir i ;«------ M M's 

i i 
z 
8 

1- 
1^ 

s 

J 1 
fa M  M  M  M  M  M  M  M  M  M  M  i- 
2 M M M M M M M M il M M M 

1 
fa M M M r M M M M M M i Ms 
s M     M     jco     Moo     Mco     l«     Mooc     U     1     i«o 

1 H -^ ! r M r- M M M li M M M^ 
,|.   MM.   M,.^...M^^.M-i 

1 

a a 

i 
cc 

1 

Q 

1 

i-s 
1^ 

- 
^ 

§ H   M ! M M M M M M M i M M M 
= ^1   M M i M M M M M M 1 M M r 
£ 

z s 1  M"  M  M-   i  1 M-   M  M-S 

.^ 
^ 

fa M r M M 1 il r r M M M M" 
s CO      i      jco^^^      1      j      pC      :^      l^cc^      1      i      |og 

1 

j^ 
s ^ 
p " 

fa M M M M M 1 M M M M M M i 
s M   ii   M   M   M   :   :   M   M   M   M   M   1" 

1 
fa i   i  M   M   i   i  M   M   M   M   M   M   M  M 
s i M M M M M M M M M M M 1 

1 - Mi^MMMMMM";MM:°° 
s 
fa M   :"  M  M  M  M   i M i M M M" 
«i ^ i r-- r^ M M j r"M 1 ri 

i 
i 

illJ R
ec

ei
vi

ng
 s

to
le

n 
go

od
s 

 
R

em
ov

in
g 

cr
op
 

 
R

es
is

ti
ng

 o
ff

ic
er

. 
 

R
o

b
b

e
ry

..
..
 

 
S

ed
u
ct

io
n
..
..
 

 
S

la
n
d
er

..
. 

 
T

re
sp

as
s 
 

 
V

ag
ra

nc
y 

 

Hit 
ilt| 
III! C

ri
m

e 
ag

ai
ns

t 
na

tu
re
 
 

 
S

lo
t 

m
ac

hi
ne

 l
aw

s 
 

K
id

na
pi

ng
 

 
R

ev
en

ue
 a

ct
 v

io
la

ti
on

s 
 

M
is

ce
ll

an
eo

us
 

 
T

o
ta

ls
..

..
 

 



Eleventh Judicial District 



1 i.l-1 :   i   ;;;::;   !       1 ,. i 

1 

i 

= *l=l   M::M::-    MMMMMMMMIM    M 

s 1 

.!H   MM                      MMMMMMIMMI!     M 
^   ^1   MMMMM    ^:M::::;MMMMMM;| 

£2 i 
o 1 
tf 1 1 ^j i i i^ 1 1 i 1 1 ^   ; r M M M M 1 M"    ""Mi 

° .   p-| ^ M M M M 1    M M M ; M ; M M :    M ! M ' 
1   s| " i-- 1 ii • 1 ;    i M"" M M ; ; M M M M" i ; 
i,   (^1   i i M 1 M 1 M    1 M M M M M M M ; M M M 
1"^   ^1   M M I M 1 M    : M M M M M M M M    IN; 

o 

1 
i! ^1   M M M 1; M    M M M M M ! M    Ml    \    M 
^1 ^1   M M ; M ; M    M M M M M M 1    M M 1    M 
oj "^l " l'^ r M : M     ; ^"' : M M M M M^ M i"   " ; 
-1 M - \ — — MM    M- ^-^^ M M" r M"^ i^s r ; 
M M   M- M M M 1    M M 1 ;MM-M 

1 

cc 

i 
s 

2 
p 
Pi 

i^\ ^\   MMMMM    M M M I M M i M M M M M 
1^1 s|   M M M M M    M M - M M M M M M M M. 

g! ^1   M M M M M    M M M M M M M M M M M 
^1 M'  M M M M M    M 1 M M M M M M M M 

^j sj   ; r M M M 1     M" 1" M M : M M" M M M 
MM   MMMMM    M M M i M M M M M M M ; 

1 ^M H   M M M M M    M M M M M M M M M M M 
ll^l^l    MMMMM     MMMMMM  MMMMM 

1 > 
8 

il M   i i   i   i   i   i   i   i   i   :       :   1   i   :   :   :   :   1   :   :   i   : 

^t-l      MMM   M   M        i    :    ^    i   ^    ^    i    ^   1    1    ^   :    1   1    1    :   i    :   i   1   M 

M ^1   i i = "— MM    : i = ^-- M M M" I-" 1^^ h I 
M.   ^1   MMMMM    M^M ~ 

o 

1 

A
ss

au
lt
 a

nd
 b

at
te

ry
..
. 

 
A

ss
au

lt
 w

it
h 

de
ad

ly
 w

ea
po

n 
 

A
ss

au
lt
 o

n 
fe

m
al

e 
 

 
A

ss
au

lt
 w

it
h 

in
te

n
t 

to
 k

il
L

_ 
 

A
ss

au
lt
 w

it
h 

n
te

n
t 

to
 r

ap
e 

 
.■\s

sa
u
ll

-S
ec

re
t 

 
D

ru
nk

—
D

ru
uk

 a
nd

 D
is

or
de

rl
y 

 
P

os
se

ss
io

n—
il

le
ga

l 
w

hi
sk

ey
.-
 

 
P

os
se

ss
io

n 
fo

r 
sa

le
—

sa
le
 

 

ni
:.t

pr
i«

l 
fh

r 
   
 
 

 

i 

a.| 
■1 

.1 
-i 

c 

■> •c 

1 \i 
Hi 

ilii: 

3       .S 

a < 2 

.3 

1 
i 
1 
j 

1 
ii 
lii 



lll ll 
2 ^  M  S  fe'  §  O 

<^<S£ao66oQ5 5S>wi 

MS . i 
o g, a a =i 
£■•53^1 

i ^S Z 2 is 



UP 

i 

a 

oc 1 

li. 1  ^ [      ^ i -1 

o 

1 
5 

1 

1^ } s j    1  :  •  :  M  i  ;  M  ;  M  ■  ;  i  i  M  •  ^ 

1 1^1   M M i ! : M ; ; ; M M ; ; M ; 
I 2|   M M M M M ; M M ; ; ; M ; 

1 1 ^1   ! ; M M M M ;" ; M M M ;" 
1 2 j    M M M M ; ; : M M i M M " 

5 ^ 
1 fej   M M M M ;" : M ; ; M ; r'° 
|s{    M^"-MMM;MM;M"- 

1 
o 

11 
1 -1   M M M M ; ; ; ; M : ; ; M ; ; 
1 ^1   i M M ; M M M ; ; ; M M M 

.2 1 
i ^1   M M M M M : M M M M M 
1 ^1   M M M M M M M M M M \ 

1 
Z 

1 -!   M ; i- i r M M i M i M M^ 
1 ^1   I- M" ; - M M M-" M rs 

1 
1^1   i M M M M ; :" M M ; M"" 
1^1   |iM"irr;"M""Ml"2 

1 
cc 

i 
§ 

1 
i 

1 

o 

i 
s 
1 1 

Ji 
1 H   M M M M M ; M M M M M 
1 ^    1 M M M M M M M ; M M i 

1 
^             i      1      i      1      i      i      ;;;;:::;;;:;:;      : 

^    M M i M M M M ; M M : M 
1 
z 

fe     IMMMMM";;;^^^^^" 
s    iM"MMM";Ml"MNs 

-S (^       iiiM::;-:;'^;'';^;!!'^ 

^ ^    1 M Ml 1- M- : M M M ;-- 

li 
(^ 1   i M M i M M N M M ; M M 
S 1       M ! M 1 M M M M M  ;  ;  ■  : 

z 
o 1 

- 1 1 M M 1 M M M M ! i M 
s I M M M M M M M M M 

8     =^ 

fe 1 M M M M M : M M M M ?^ 
s 1     i^..^     1     it.     i     Mco     i     |-,c.     i     1     i^^ 

fc< 1    \    \^ ■M^iMNN^.I 
S ic, j^?3-- 1 r-g| 

s 

1 

J 
1 I 

if 
II 

1 
i 

1 -5 

I 

J JJ 

1 

i-g 
II 

1 

1 

1 

5 

1 

J i 
1 

2 

1 
1 

g-ij- ■S 2 i 
o Z < o 



Twelfth Judicial District 



1 

1 

i 
1 

ll^i-l 
l^'l-!--MMMM    MMMMMM : 

z 
o 
s 

p 
p: 

1 

1 1^1   M M M M M    M M M M M 1 M M M 1 h 

2 

1 ^j   M" r N ; M     M M M M ; ; i^ M ' M M- 
1 ^1   M M ;" M M    ! M- M i :-" ! M M i -• 

1 
1 ^i' M M M M M    M M" M M M M M M h- 
1 2{ - !" i- M" i"     ; ; ;--" ; T" i" M M ! i"' 

1      i^ 1^1   M M M M M    M M M M M M I M M M 
p-= 1^1   1 M ; M M M    r M i M ; M M M M M i 

O 1 1^1   M : M : M M    M M i M M M M M M M 
1^1   i M M ; M M    M M M M M M M M M i 

1 s 
1     2 

1 ^    M" :" 1 M ;"    M^ M M M M M M M l'^' 
n {    ^i    „    |2---    1-    :-         1    i-    |--    :    I-.0    j^    M    1    i    i    ;«, 

s £ 
^ 

1 ^1 -^ r r M"^ M     M :" N M M ;^ i M i i M' 
»H 

J2Joi^^o^|-|l        ^li^cc,     |pc.^j.iiM||«, 

«g 

1 

i 
s 
? 
1 

i 1 

o 

3 

ll 
5 " 

I ^ 1   M M M M M    M M M M M M M M i M 
I  "^ 1    M" M i r M     I M M M M ; M M ; ; M 1 

1 1   ^ 1   M M M M M    M M M M M M i M M M 
pg 1 = 1     J   i   I   !   i   ;   :   i   ■    :        i   i   :    i    i   1   i    i   ;   :    i   :   ;   i   ;   i   1   i   : 

5,^ 
1 1   '^ 1   1 r i" M 1 M    M M M li M M M M M 1 

1 ^ 1   M N" M" M    M'^ r M" 1"" M M M M" 
t^ 

^ 
p=, 1   M" i M M r     M'" M M M M M M M M ^ « 2 |"ir"M"M    M""'^MM MMM"' 

i 
i 

ll 5- 

fe M M : M M 1    M Ir M M N M M M 
s M M M M M    M ll'' M M M M M M 

3 
p. M M M : M ;    M M M M M M M M 1 
^ M M M M M    M M M M M M M 1 M i 

1 
fe li 1 i- M- M    M" M M ll M M M M -« 
s -   i-^--   ]::   \   \      M-   i"--   1  i--s"=   MM ;3^ 

. 
^ 

iilMM      M      l""MM"iMMMM 
s -p-'-'-^-sM    M---^"-M°'2'«i-- s; 

? ̂ 

1 

ill 
i'ii 

M M-s M 
si ||ij 1 

it 
ll 
11 

I 
1 1 

111, 

ijJI 
jir 

-s-aj-s-i-g 

3            3 



■^ 3 -S 1 i .§ "i I I ^ -- 
i i S -c - c _ 

I \i i f i 
i  c  s 



So 
HO 

§2 
s 

,H 

1 

oc 
bJ 

1 
a a 

i 

1 

1 

lli- 
1 1 

^1 ^1   M M M M M M M M I M 1 — 
«l        1      ;   :    :   :   i   :    :   :   :    :   ;    :    i   i   :    ;    :   i    :   i   ;   ; 

^1-1    iMMMMMMMMMM: 
|1       1     :   i   :   :   :   i   :   ;   :   i   i   i   :   :   M   i   i   ;   :   ; 

1 1 
^1^!   iMrM-MMr-MMM. 
d H   M r M M _,i 
^1   ,j      M   1   1^.    1   :..   ir:-l--l   ;^. 

1^1 s|   i M M M M M ; M M M M r 
SI  ^1 

O 

1 
1 sl 
si ^1   i M M ; M ; : M" M M M r^ 
ZJS|      MM;"'I"'':M -"          n 
.} ^1   M r M M M M" :" M M 1^" 
^1 s{   M i" 1"" i""^ 1 i"""^""" i- 1^1 

i 
ca 

1 
i 
1 

s^l ^1   i M- M M : M M M M M M- 

1 
s 
s 
s 

1^1 s|  M 1 n M i r i" i r i M M !s 
§ 1   "^       i   i   i   M   M   ;   M   :   :   i   M   i   :   i   M   M 
^^    i M M M M M M i M M M M 
£\ ^    M M M M M M : M M M r° 

^1 ^   '^ M^ M M M M M M M M^" 
^! s    1 r li M r M M M M 1 M"- 

i-l -    i i M M M M M M M M M r 
1^1 ^    M r i M ii M M M M M i-- 

o 

> 1 

g|  ^      M  1  M   M  M   ;   i   M   M   M   i   M  M 

^1 ^    i M M M M 1 M M M M M M 
el ^    i 1 ! M'' M M 1" M M 1 M rs 
^1 s    M 1- 1- i— M M r-^"- i 1 r§ 
^1 H   M r M M Mi-i               -.1 
^    s ! M- ^- :"- 1 M- i  --  -  -d 

j 

2 «l 
-5 

R
ap

e.
 

_ 
 

R
ec

ei
vi

ng
 s

to
le

n 
go

od
s 

 
R

em
ov

in
g 

cr
op
 

 
R

es
is

ti
ng

 o
ff

ic
er

. 
 

R
ob

be
rv

...
  
  
 

 

i    1 

III 
III ■ 1 > W

or
th

le
ss

 c
he

ck
. 
 

 
F

al
se

 p
re

te
ns

e 
 

 
C

ar
na

l 
kn

ow
le

dg
e,
 e

tc
'. 

 
C

ri
m

e 
ag

ai
ns

t 
n
at

u
re

.,
 

 
S

lo
t 

m
ac

hi
ne

 l
aw

s.
_ 

 
K

id
na

ni
ii

ir
 4 

J Hi 



Thirteenth Judicial District 



i.it' 
g -i -s -S 

-^ :S ii J:^ ii ;=:  i 'i ■?, '5  "  S. - "  - 111 I  I  ''  =  -  " 
I ^ S S J 

I   j 
si i 

i.i 

I ^' 
"Is ; 

t; < Q CL, c 



i   !   .1   :   i   i   i   i   :   !   M   M   i   :   :   :   i   i   :   :   :   :   i   i   :   :   '   1   i   :   i   i   '   i   M   : 

afflOocSoiS'QSjf t,CL,Efc&;i.6KhS«<;2 



zo(S£tf«;§rt2 

^ §. 



Fourteenth Judicial District 



U 

H 

^« 

H 

D 
O 

£ 
i 
s 

2 

5 

i^l »■ 1 MM 
1    1 

' -Ml 
l^l-l-l-M-r    :... = --i.-.MM:-lJ 

si -M M M M M ;     M M ! ll M i ! ! M ! 1       i 
^1 =1  M M M M M    M M M 1 M M M            1 
el -1   MM" MM ;    M" M MM i- i        1    -| 
-1 =1   I : = -" 1 M i    1 r- M ! M- 1        M i=l 
^ j   PH ]   <^   i   ;   : M'M    M'MMI-MMMMi'l 
$\     ^j     «     i2:^.«     i     :o     :     :           1     jcg^c     i     i^     i^-     i     1     i     i                    „ 

§^l ^1   M M M M M    ;    M M M M M i            1 
S  1 1^1 2j   ji M M M 1. i    1    M M'^ 1" M ii            1 

K 

1 
o 

§ 

g 1   ^ 1     M   M   M   M   i   i       M   :   :   i   i   i   J   i   i   i   M   :                  I 

^1 s|   M M M M M    M M M M ii ! i M          j 
o\ ^\ " \^ \- \ [-^ \ \    i i" M M M i" i      M    :" 
z|  s|  -  IS"::-  i«  n      1  ;----  1  i-2S  1         i  r  :2 
0^ 1   ^ 1     :   ; "^   : i i- i ;    : p- M M'^ M M M : -1 
S\ s|  2-s; = —  |2  ;  i     i-rss—  i'^s  M  M"s=  |s| 

1 
OC 

a, 

i 
1 

z 
2 
1 
S 

1 

= J M   M M M M M    i :- M M M M M M 1 Ml 

g   "^i   M M M M M    M M : M M M M M M 1 1 
^   2|   M M M M i 1    1 M M M M M M M M M 
p| ^1   M^ M M M :    1 r M i M M M M M M" 
z|s|   Ms---rM    ir''irM""M|M-"2 

^1 H   M^ 1 MMi     :r-MMMMMMMl 
_r3ZF^^^N    M-— irlMMMl 

z 1 > 

..   .1   MMMMM     MMMMMMMMMI 
1-   s|   M M M M M    i M M M M r M M M i-f 

. H MMMMM    MMMMMIMMMI 
^1^1   i M M M 1 M MiMMMl 
o\  ^\    i  is  i""  M  M  i rlMMi-MMMMJ 
1,     ^1      .      !_,,.      |.      :      1 -"" —-i"M--| 
.| ^\   i h i M "^ M 1 
^1 s    =* 15;'-"'^ p 1 1 |.." —-.iMMMi 

1 

j 

a   ^ 
t % 

< < < < A
ss

au
lt
 w

it
h 

in
te

n
t 

to
 r

ap
e.

_ 
 

A
ss

au
lt

—
se

cr
et
 
 

 
D

ru
nk

—
dr

un
k 

&
 d

is
or

de
rl

j' 
 

P
os

se
ss

io
n—

il
le

ga
l 

w
hi

sk
ey

.-
 

 
P

os
se

ss
io

n 
fo

r 
sa

le
-s

al
e.

..
 

 

m
at

er
ia

l 
fo

r 
  
  

 

.ll 
|.J 

J = 
11 

jl 
Q (5 

1 1 

J 

V
io

la
ti

on
 m

ot
or

 v
eh

ic
le

 l
aw

s 
 

B
re

ak
in

g 
an

d 
en

te
ri

ng
—

- 
 

 
A

nd
 l

ar
ce

ny
. 
 

 
A

nd
 r

ec
ei

vi
ng
 

 
H

ou
se

br
ca

ki
nf

f 
 

 

< 1 
i \ 

"a 
1, 



•=rt fllli.g' 
cafe   S   fe^   S   3-S-E   J„   ^bc-S   g-s.-£--a-S'S-e-2   S   «   c, I g IIIitiiiiiIIItitillilifti 

I ^ 
I   a:! 



i 
CO 

i 

1 

1 
j-sl ^1 i N M 1 1 

1   "^ 1     i   1   !               i   i   :   i   i       i   ;       i   :   :   :   ;     i= 

a !   f^ !     :   i   ii   1   ::■:•■•::':■•:;■   ! 
^1-1   MIMMIMMIMMIMM 

5 

O 

^2{   M;"''":"-M":M""Mi''S 
s| ^1   ; M' M M M M M M M M^" 

O 
H u 

i 

^^1 "!   ; M ; i ; ; i ; ; M M ; ; ; M M ; 
p-=| sj   M M M i M M M M M : 1 ii" 

= 1^1   M M M M ; M ! M ; M M M : 
^ !   S 1     ■   •   \   ■   '   :   I   I   ■   '   :   ■   \   '   :   '   ■   :   '   ^   ■   ' 
sl -1   ! M M M i ; M M M M M Mf^ 

il ^1 I j i" r ir i ; M M M M r^ 
Ij     2j        1     i     Ic     p     io^^     :^c.     ;c. i     ic^ 

DC 

a 
Q 

1 
1 

1 

o 

i 
S 

i^\  ^\    = ^ M ^ : ^ —  — ^ — ^ —  i — - 
1^1 ,j . ._ ^_ .. . . ^ .„ . ^ . : ^ .., 

= 1^1     M   M   M   :   M   M   :!■   —   —   :   i   M 
-1^1   M M M M M ; ; M M M M M 

■     el  ^1    i  i  r  M  M"  M  M  M  M  ;  ;  ;"- 
^1     S}        M     :^     l«     po     :     i     i     1     M     :     :     :     1     :„g 

^1 '"I   1 M' : ; M ; M i" r M M i"^ 
i}2|";;-;^i-^i:^M'';'"!-'^"5 

o 

i 

^.1 H   i M M M ; M ; M M M M ; ; I 
p^l ^1   M M M M ; M M M M M M- 

fl!fa|     MMiiiMMMiiiii::!- a 1        1      ■   i    i   i    :    :   :    i    ;    :    :    :    :   !   :    :    ;   i    i    :   i 
^l-l  MMMMMMMMMMM 
si H   M r M M M M M M M ; Ms 
^1 ^1   IN -- -== M M \-— \ ! ri 

^   s M ■ M" M" M"" M" r i rg| 

1 

N
ui

sa
nc

e 
1
 

 
O

ff
ic

ia
l 

m
is

co
n

d
u

ct
.-

. 
 

P
er

ju
ry

._
_ 

 
 

 
P

ro
st

it
ut

io
n 
 

 
R

ap
e 
 

 
R

ec
ei

vi
ng

 s
to

le
n 

go
od

s 
 

R
em

ov
in

g 
cr

op
 

 
R

es
is

ti
ng

 o
ff

ic
er

. 
 

 
R

o
b
b
o
ry

._
„ 

S
ed

uc
ti

on
 

 
S

la
n
d
er

, 
. 

T
rp

sn
ns

s 

V
ag

ra
nc

y 
 

W
or

th
le

ss
 c

he
ck
 

 
F

al
se

 p
re

te
ns

e 
 

C
ar

na
l 

kn
ow

le
dg

e,
 e

tc
 

 
C

ri
m

e 
ag

ai
ns

t 
n

a
tu

re
..

, 
 

S
lo

t 
m

ac
hi

ne
 l

aw
s 

1 

.1 
1 

n 
(Si 

1 



Fifteenth Judicial District 



J "2 I   ^ i     i   j   i   :   ;   !   I   i   !   i       i   :   i   i   i   i -:   ;   i   :   i   !   i   :   :   :   !   i   i i 

I »'" I 2 {   : ; ! M M M I     M M M M i M I M M I M 
ij    gj ^i   M I i M M M    M M M M M M M M 'TT 

i 5  I |i ^ U L_i_LJ_^-J L_^ .:.:.:::::::.:      I      \      , 

„ I g I \ \—L_^ ■ ■■■■■■.■ ^ ■  —■  :  :  • r^—7- ■ 
SI     '^ :gl I :::::::      i :_^ :::::.:: :..:::. 
SI      I      ^l^l^i.^i^M^c     ..::,«-..   - —"   ;   ;   MM-' 
a,— —   ::.,;.;;.:—. . \ . . : \ \ : . . : \ \ \ \ \ \ r 
°\    I  j^l '^i   1 i M : : : ; : •     - ^ ^ - M : ^ ^ ' ' M ; M ; M 

li |i  11^1 i;;; i; M I;  M ; M 1; 11::;:: i i i M 

I      °   ' S"^ i 5 '' '' '■ '■ ': '■ '. '■ '. '. i i  

il",! -!   M M ;"M I M    ; M M M_L' M M M M Mi 
J g°! ^1   M M M M M    : M : M : : - : : I M M : ;i 
o J I   " I      '■ : !—i—i—■■.—'■—:—i—i i—'■—'■—■—'■■—'■—'■—^—■—'■-—-—:—■—■.—':—i—l—i—L_L 
i     :^l =!   M : M M M :    ; ; - M : : : : : ;; M M M i 

I ^   I 1      ^      :   _   „   ^   ^      :      :   ^      '. ^   ^   „   ^   „   ^      \      '      '.      '   ^,      \      ':      .      \      '      ':      ':   ^  ^ 

II     I 1^1 sj    ; i : ; M M  M     M M M ;  :  ;  M  :  M M M M 
>! 11     g i ^ i    M M I M M :     ;  :';:;-: ^ ^ ^ • ^ n M ! M 
OC I     O :5 ; ; :—[—[ : r 

11 ^1 ^—I  ^ :^ : : : ; : ^ :—: : ^. : ■ ^ ^    \ \ \ : : \ ' \ ■'iz Si'^l'":        ii:;:' !;'::;:;■:'";!:!■::'": I      O   I bC    ■ ; ■■ ■ ■■ ■ -■ ■■ ■ ■ ■■ : ■■ ■ ■■ ■ ■ ■■ ^ : : ■ : ■ ■  

i 111 ■ -^ P c5 S c« ■< > 



1 \    \    ^ i ! i-j 1   i !  i o. i     ; 

tr
ic

k 
&
 d

ev
ic

e 
iu

to
m

ob
il

e.
-.

_ 
ar

ce
ny
 

 
St
 d

eg
re

e 
 

co
nd

 d
eg

re
e.
 . 

rs
t 

de
gr

ee
 

 
et

on
d 

de
gr

ee
.-

 

ii 
ii i 

on
du

et
._
 

 

m
or

tg
ag

ed
 

pr
 

el
ig

io
Li

s 
w

or
sh

i 
(l

ec
ti

on
 l

aw
s.

, 
n
t 

 

mi 
Ii; 
ii 1 op

er
ty

 
rd

in
au

ce
s.

 

of
 i

ll
eg

it
im

at
e 

L
ar

ce
ny

 b
y 

I 
ar

ce
ny

 o
f 

1 
en

ip
or

dr
\ 

M
u

rd
er

-f
i 

M
u

id
ir

-v
c 

M
au

sl
au

gh
t 

B
u
rg

la
ry

-f
 

B
u
rg

la
ry

-s
 

.2 
1   I 
|i ifli i D

is
or

de
rl

y 
c 

D
is

or
de

rl
y 

1 
D

is
po

si
ng

 o
 

D
is

tu
rb

in
g 

r 
V

io
la

ti
on

 o
f 

E
m

be
zz

le
 m

e 

F
ad

ur
e 

to
 h

 
F

oo
d 

an
d 

dr
 

F
is

h 
an

d 
ga

 
F

cr
ei

b
le

tr
e .ill 

■111 1 In
ju

ry
 t

o 
pr

 
M

u
n
iu

p
al

o
 

N
on

su
pp

or
t 

N
on

su
pp

or
t 



1 111   ^ 1 
1 il 

1 ^ ^"|.| 

i 

1 
I 

s 
1 

§1   -1 
^ j  s 1 

1            o i     (-. i 
1       &'      ' 
1    i| s|           -        - 

s 1     .41 -1 
]     5|,.             .         ,...., 

z 
s 

'   s,l "1                                                               ! 
'I'l.l 

= j     fe-l 

l|.i 
el -1 = 

SI'*!                                      ""          ""                                 '      ^ 

*1 =!            -^  -"=    -    ^--.      ~| 
s,IH 

lU 

1 
o 

1 
i 

o 

1 
Q 
d 

s 

1^1=1 
i 1   ^ 1 

^1-1                                                               : 
21   =-1 
Zj    2]                          -                  -.                             -                                  j; 

,1    .)               -                             -                       - 

1 

1 

= ,l    H 
l«j.| 

il   " 
i| si 
2lH 
4|   Sj                    "          -              -          -      -              -g 

^1   -1   -         -     -                        -                            ~S! 

^i   =1               -"-     - -                 " 

1 

N
ui

sa
nc

e 
  

. 
O

ff
ic

ia
l 

m
is

co
n
d
u
ct

.-
- 

P
er

ju
ry

 _
_ 

P
ro

st
it

u
ti

o
n

..
 

1 R
ec

ei
vi

ng
 s

to
le

n 
go

od
s 

R
em

ov
in

g 
cr

op
. 

R
cb

is
ti

ng
 o

ff
ic

er
 

R
ob

be
ry
 

 
S

ed
uc

ti
on

.-
 

- 
S

la
nd

er
 _

__
 

til 
III C

ar
na

l 
kn

ow
le

dg
e,

 e
tc

 
C

ri
ii

it
 a

ga
in

st
 n

as
tu

re
 

S
lo

t 
m

ac
hi

ne
 l

aw
 

K
id

na
pi

ng
. i 

i —'^ll 



Sixteenth Judicial District 



^^ ,J!lifi 
lljll iSiif 

i1l|||||||-s 
^^"-iilHii^^i'slllll'il^ 



^^M 

^1^1^3 ^ytllllltllllili IIJ 



i 

m 

1 

1 

cl
as

- 
rie

d 7 ^ ^ ^ 
i =-| ^ 1      :    M    ^    M'^    :    :    M    M    M    ^    :    !    M    1- 

o 

3 

1 

jl' 1   M M M M M M M 1 M M M i 
£    S 

1    " 1 
H       S 1                       .,               _          2 

.d- 1                      -               -                                                       £ 
S|. 1         _   „ -   -«                           2 

i 

8 

ij- 1 
5-H^ - -               s 

d - 
^1 = 
|l " 1                                                   = 
z 1   S 1  "                        -                                 s 
.^1    "^ 1          -   -             -               5 

^1    ^ -. =.    -.. -    - ^ 

i 
5 
GQ 

E 

i 
> 
z 

2 

S 

1 1 

J^       ^ 
1-^       ^ « 

c        fa i 

1        ^ 
=        fa - 
z 1   S :       :       ;       :       i       i       ;       :       ;       :   rr 1 

§1     ^ - 
^1    ^ -"             s 

1 
> z 
8 

i-sl " H 
M 

l-l ^ -- 
§1 '- 
11 s 

|l " -    -                                               :: 
z 1   s -    -    -                     -                 .- 
si ^ o 

^    s " ::-—:;    MS 
rj 

1 
i 

2 
-3 

£ 

5   = yi MM 

ill rt »;« 

j 
1 

S
U

nd
>

r_
__

 
T

re
sp

as
s 

V
^i

gr
an

cy
 

W
or

th
K

=
s 

ch
ec

k 
F

al
se

 p
re

te
ns

e 
_
_
- 

C
ar

na
l 

kn
ow

l 
dg

e,
 (

t(
 

C
ri

m
e 

ag
ai

ns
t 

na
tu

re
 

Sl
ot
 m

ac
hi

ne
 l

aw
s 1    1 

tf is 

= '   M 



Seventeenth Judicial District 



i 
D 
i 
i 

1 

ill =- !   i \ \ ! 1 

t2  " 1    2 M   M   M   M   M       M   ;   M   i   M   M   M   M   M   M   i 
o 

Q 

e 1     fc< 

l|     S 

o 1     f^ i   M   M   M   ;   M      M 
z 1  s M~   i   M   M   M      i   i -: ^  
.^1     "" "    i"    i   M   M   M        M   :    ^   M    :   i    ;   M    M    :-   :   :    :- 

^        S -    i--    ;-    -    ;   1      -    :-co--c,    ^2-   —    :--:!:- 

1 
Z; 

8 

l-J     " \   \   \   I   I   I   '   I   I   \       M 

&■"       2 i   M    M    ;   M   M        M 

g|     ^ 
::      i      ::::::::::::::      : : 

^ 1  s M  : ■ :  ^  M  :  M  :      1 
H 
O 

1 
s 1   ^ 1 
2 1   s '- ^     M«~^M:^^^^-.:^:^-| 

.2      '^ MMM      M--:M:^^:^  

«H 
$\    S '-      i-'O      i             ;o^^          ^coocg^^co      ;-co^-      :^u,      :             :o| 

^^1    ^ 

i 

a 
Q 

1 

i 
i 1 

1 
H 

P 

M    I   M   M    M    M    :    -    ^    ^    M   1 
1^    s i   ;    i    M ^    H   M    M-   i    M    M    ^    M    :   :-| 

c 1    fc^ .rr-TMM^   MMM-rTv-:r:V^;^,j 
ll s t!2 M   :   M   -   ^   ^   M   M   M   -   1 
gl ^ M:MMMMM:::| 

sa Z 1    2 M^  M  M  :-  M  M  :  M  MJ 

-i    =* J 
^ 1    ^ =  : = ""-  -M     M-»-M;"=MM;M  j 

o 

1 

^-1    ^ H M   M   i   M   M   M   M   M   Ml 
> l-H    ^  1 
OJ 

gl    ^ MM:MM^^:| 

^! s -^^-M^^MI 

si ^ J 
^ 1  s -."MM-i      M~-MrMM«MM| 

si ^ M M M M 1     1 r J 
^1 ^ -:—  ^"-    "i —- —--Mi 

i 
i 1 

1 
1 

1 

1 

11 

3 3 
I g 
J 21 II ' 
111 < < •« D

ru
nk

—
di

un
k 

&
 

di
so

rd
er

ly
 

 
P

os
rr

ss
io

n—
il

le
ga

l 
w

hi
sk

ey
.. 

 
P

os
se

ss
io

n 
fo

i  
 s

al
e—

sa
le
 

 

1 1 

ti 
11 

1 
II 

i J     1 

.   Ill 
:> 

< 
Ills 

pi < 



lili 
.1 

1 1 
si 1 
II 

c 1 T 1 

IIJ 
« 03 < 

ill is ̂ 1 

1   1 

11 

12 D
is

or
do

il
y 

ho
us

e.
- 

D
is

po
si

ng
 o

f 
m

or
tg

ag
ed

 p
ro

pe
rt

y 
D

is
tu

rb
in

g 
re

li
gi

ou
s 

w
or

sh
ip

 _
 

V
io

ht
io

n 
of

 (
li

tt
io

n
la

w
s 

E
m

li
ez

il
em

cn
t 

 

1 

1 

111 

ii 
iJli 
mi t ^ 

1 
£ .= II 

2 
-g 

J 





Eighteenth Judicial District 



H 

H 

2S 
Q2 
i-sW 

OH 

a 

^ 

ill 
111 
;S a ^ 

s 1 
III 

111 
111 
fi 
IJ i- 

1 

J i c 

i 

Is 
i 

ill 
1 6 S > 
illl 

1 
li 
|1 ill < 



7 7 -a I    g 

11 li|-J 
ii5.^ 2l I S 

.. J|l||l tlHIIlll 



1 

i 

1 

i^ fa 1 
i 
1 
o 

1 

^■. s ! M M M M M M M M M M" 

1 fa i M M M M M M M M i M 1 ; 
s i   M   ;   M   M   M   M   M   M   M   !   M   ■ 

1 
fa M M M i M M M M M M i r 
s M M M M li M M i M M i 1" 

.^ 
g 

fa 1    r i 1    M M M r M i M i"' 
s i     Mr     M M ! M- M M   --s 

i 
8 

1- 
fa M M M i M i 1 M M M M    r 
s M M M i M M M M M M M- 

n3 § 
fa M i M M M M M M M M     M 

O) 

a 
1 

;§ s 

o fa M i M i r M M ll ii M    ir 
Z s 1 i" il^ ;" 1 M^ M-^ M 1     Mf^ 

1 .^ 
1 

fa 

is s 1 i i i--^ i" M i^ 12- i- i i i- = 

i 
cc 

i 
1 
i 

1 

o 

1- 
fa M M M M M M M M M M M 

gg s 

.2 
fa M M M M M M M M M M M 
s M i M M M M M M M i M M 

1 
fa M i M M M M M M ! M M r 
s MMMMMMM^MIMIS 

1 fa i i M M M M M i M M i M r 
s s M M" M M M M r i M    M- 

1 
g 

8 

fa 
s M M M M M M M M     IN"' 

H 
S 1 fa 
O s 1 M M M i M M M M M M i 
H 

1 z 
fa 1     M     1 i M M M M M     Ms 
s 

.5 fa M M M M M M M M M^s: 
^ M M M 1 M M r M^ i M^ 

i 
i 

J 

■4 
1 
il 

ItJ 
•-     '1 1 

J 
i J 

fjl 
III 

■1 
1 is 

1 
K H >^ 1 

'c a 'IJ 
6 Z < O 



Nineteenth Judicial District 



l-H  QH 

H 

1 

u 

! 
i 

z o 

3 

1 1 

III " M  M  M  1  M  J  !  M  1  M  i  MI 

!=   "        S ' '    i 
c 1     fc. 

.« 1 1 
l|     % 1      :    ;   M    ;   ;   :    ;    :    ^        ;:;!■::::    i    ;;:    ^    :    i    ^   ;   i 

&i " 1      M    M    M    M    -        :    M    M    ::;:::•-    ^    :    ^    - 
z 1   s 1          M^'^'^IM::             .      \\      \      \      ■      \      \      \      \      \.      \-      ■      ,      ■:      — 
.^1 ^ 1        M-     1     M     M     ^     ;           :     ;     :     i     ^     ^     ^     ^     ^     ■     ;     :     ;     ^           —     — 
^   s i          1      i----      :--      :             :--co^      ;      :      ^      .^      ;      :      i-      _      ,      ;o 

ti,          fa ::.::::::.::::.,:::■ :       :      ;■ 
1^      S ::::::,,::::::::,:      i| 

1 
1 

.a 1 :    i    :   M    :::::::    M    ;■        M| 

^1     ^                                                    .■ 
:    M    M    :    M    i    M    :   ^    ::    :    M   1 

eJ   ^ 1      M-    :-:;:/         ^:- ^   .   .    ;    .   ^    ^    ^    .    ^ „| 
Z j    S i-h— :-M     IN-     il:'lM-M     -1 
-      ^ i   :    M"    :-        :-:--:;::::::;:.:.-■ 1 

&=    s , .^,.„.^,, ^    :.-i..-M^. M:=^    M=| 

^- - 

i 
cc 

1 
s a 1 

o 

S 

^^      2 :      i      i      ::::::::.,:::..      i| 

si- :    1 
= |s M    :::    M    ::::::    ^    :    M    M| 

s' " MM-MM:     MMMMMM^::^     :-| 
»|. i   i -   !   i   ;   ;   !   ;   i       i   i   i   i   i   i   :   :   ;   :   :   i   .   ;   ;   :   ^   :   : ■ ..:.:::::::::::::;■ 
sl    ^ i    i    M-    M-    M        M    M    i    :    :    :-    M    M    M    M    :-|                    ■ 
i 1  s ---M-M    -^^.-^^-^-:-:.M::-| 

i s-l ^ 
l-l s 

i > z 
8 

c        C=, 

ll s 

c|     ^ - 
Z        S M^-^ - -M-«MM-| 
.        ^ M   :   :   M-   M       M-   :   M   M   M   M   M   M   M-l 
^|. "^— ^-^   — ^- — -MN.I 

J 

1 

j 

d 

11 

ii A
ss

au
lt
 w

it
h 

in
te

n
t 

to
 k

il
l 
  

 
A

ss
au

lt
 w

it
h 

in
te

n
t 

to
 r

ap
e.

_ 
 

A
ss

au
lt

-s
ec

re
t.

, 
 

D
ru

nk
—

dr
un

k 
&
 d

is
or

de
rl

y.
 

 

P
os

se
ss

io
n 

fo
r 

sa
le

—
sa

le
 

 
M

an
uf

ac
tu

ri
ng

—
po

ss
es

si
on

 o
f 

i 
1 

1 1 
1 

■> J 
1 

J 

Ii j 

nil m 1- ll 
1 



:   : >.   :   : ! i 
1      i 

o   si    i i i ■■i 
L\\i H i 111 1 Hi Ii a 

L
ar

ce
ny

 b
y 

tr
ic

k 
&

 
L

ar
ce

ny
 o

f 
au

to
m

oL
 

T
em

po
ra

ry
 l

ar
ce

ny
. 

M
ur

de
r—

fi
rs

t 
de

gr
e 

M
ur

de
r—

se
co

nd
 d

e 11 
III 1 

1 ii I ill 
■1 
i 

• I 
11 
S 1 

II ill 1 1 

■§ 1 

■111 
III 

1 

II II 

1 
• 

2; 



i 

1 
s a 

1 
i 

i^l -1 Mil 
l-| s 

o 
g 

Q 

il ^ 
^ 1  s M   i   M   i   M   1   M   M   M   i   M   M   i   i 
o 1    (^ M M M il M M M i M M M" 
^ 1   s M M M i i" i ; M M-^ M M"?^ 

i ^1 ^ M :-" M M M M M M i M i"" 

^   s M M""  M"  r  -  ^" :^ N i^^ 

o 

i 

i-sl " 
l-l ^ i   M   M   M   M   M   M   M   M   M   :   :- 

i 1 M    1    ;    :    ^    ^    M    :    M    ;    M    M    ^    M    i 
;§l 2 

o 1 ^ 1   M   M   M   M   M   M   M   M   M   M" 
z j    2 i   :   i="   i"   1   1"^   M   M""   M   M   i^^ 

i^l ^ M   1   M   M   ^   M   M"   M   i   M   M"§ 
^1  s :   !   !   i^ 

i 

1 
i 
1 

i 

3 

j^l " 
l-l ^ i   M    N    M    :    M   M    M    :    M    M    :-- 

gl "^ 

■ll ^ M   M   M   M   :   ;   M   M   M   M   1   M   ^ 

si " ^   M   :   :- , 
^    s M    M    M    M"    i   M    :   :    ;    M    M    M" 

^1 ^ M    M    M    ^    :"   ^"    i"    ^   ■    M    :    :    :" = 
&=    s "      i             :==-      ;-t^cc      ).^J      ;-      :-      :                    ^^p 

1 

8 

i^   ^ 
p '^     s M   M   M   M   ^   !   i   ^   ^   M   ^   ^   ^   M   i   ■ 

i    ^ 
►S     s M   :   ;   M    ;   i    M    :    :    ;    :    :    :   M    :   M- 

1  "" M   M   M   M   M    M    i   M    M    i    ;   M" 
" 1 

M  M""  ;'-''  M"  M"  M  M  MS 

si  - i   M-   1   M 

^ 1  ^ M:M--^M-:^^M~M"| 

i 

O
ff

ic
ia

l 
m

is
co

nd
uc

t 
—

 
P

el
 ju

ry
—

 
P

ro
st

it
ut

io
n 

 
R

a
p

e
.—

 

1 

i 
3: 

1 
1 1 

J 

J 

1 J 
III 
|1i 

ill 
55^ J 

.i  1 
1 •" 

-^" li 

•2  S 3 -2 
■p J* 1 s 



Twentieth Judicial District 



i 
Q 

i 

i^i '^ 1   1   1   i   :   1   :   1   i   i M   M   M  M  M   M 1 
°~^\    S 

jl    "* ■ 
^1   ^ 1 

? 1 

|l    " CO 

CC z 1   S M- : M        :            -^                                              1 

E 3|    '^ "    M    M    ;    M    M M"^"    M    ;    ^    :-    1    i « 

1 
i|   S -:--:!;;!: :      :C:g"      :      :      M-      - - 

1 
z 
8 

i^l " S 

-- l-l ^ 
S c 1    fc. 

C3   1 
i    M-    ^    M    i    M    : 

^ :ii s --      :^      n      :      :      :      ■      : ^ ^ ;'- i M i ^- "    i 
= 1 fa "    M    ^    i    :    :    :    ;    : 

Z 1    S M-    :    ^    M    ;    : M —-    M   :    :    M- - 
a>  1      fa "   M   ^   ^   ^   :   M   ■ M'^    :    I    M    :    :    :    :- 

^  1     S ;3    :2    ;    :    ;   — -    ; «.,   2.^2       :              .^0^_ -,    ' 

o 

Nl      " 1 
l^-l     S   ^       '       I   '"       ':       \       ':       '       ^       I       I 

i 1 i   i   ;   M   ;   :   ;   M   
5 ^1   S -^-M;::^.                                                                  1 

S 1   "^ 1 
CC 2 1   s 
S -2 1    ** ^ r M M i - :    i=^    :    i    M    ^    :    i    ^ - 
^ ll    S 2   i--    :    ^   :2-    ■ i    :;;S2-    :"    ;-    : ^ - 
5 

z 
o 

o 

STJ'    ^ ^- li^ M   ;   M  M   M   i 
oc 

§1   "^ MMMMM                                                                              1 
i £ 1   S 1   M--^   ;   ^^   i  M M      i       M       :"=       M 

sl   "^ -H^ -^ 1' 1 M M- i   ;   M   ;   M*-   M 

.^1   " " M N r M i 2 M i M r M 
^      S ^     1----     ;--- «-S2g3-      -      -- -   ;^   ;   M?!   M 

ll^lfj-^ll I 

JI ^   .2 ^ ;^ J 5 a 

•? -2  ° 
£ J I £i 

<  i  T3  <    I 



S^ I   i J 
^ -g >; £ J"   I g) 

■| I I I I y I I I 

1^1 d 
■J   ; a ^ g 

tJ   aj 

I fe-a i I'I I" II11 j 
iaaaoQuoOQ'QPJ: 

^111: 
atafefafefeCiCiW^^ 



P  2 i5   «^ ^ i^ ^ ^ ^ ,"  « :£   « ,=5 :^ ^ S 



Twenty-first Judicial District 



i 1 
I 

z 

cl
as

- 
se

d 7 1 ■•M 
S-| ^ 1          i       :       :       M       M       :       :       ^              M   ^       i       i       i       :       1       i       :       :   -       :       ^       i       ;       !       1       M      J 

1 
p 

1 

1 " ^ . 
sl   ^ 1      i    :    M    :    :    ^    :    M        ;    i    ;    : "    i    :    ^    M    :    ;    :    M    ;    M    M ^^ 

^ j  s 1      ;:";::—M        i:":::i::::Mi:i:—i 

CD    1        &• 1      M    •   i    :    :    ;    :    ;    :        i ^    :    i    i "    :    :    !    :    ; "    M   M   :    : "   1 
&    1        S 1    -    i"   i"""   i    :    :    :        i   :""^   ;:    M   :;;:;:    f    ■   i-   ; 

1 
> 
o 

i^l        "* i a 
P -3 1     S 1     -M-.                                                            i 

ll ^ i 
^1 ^ 1    --                                                                              ^ 

H o 1     "^ ^      :   c-Q      ::::--      :             ;      i      ;:;;:::;■:;:      i      ;;      ^      ::' 

^ z 1   s "    :--"o   :   :---      ----o   ;   ^„   ^   ;    .«   ^   ^„   ^   ^   ^^^^ 

F; .^1   "^ M"    M    M-    M        M    ■    ^    ;    :    ^    :■    :    :    ^    ^    :    M    :    ;    ;    ;"- 
«H 

^1  s -       :S£       :--5-       :           --::-£---       :       :       ;   ^       ^       :   »       ^       ^       :cc„c. 

j-sl  " 

>-5 K i 
m 

a 

i 
1 

o 

Q 

1 

^    ^.    ^.    ^    ^.    -    ^    ^.        Ml-:    :    :    :    1        :    :    ;    ^    :    ^    ^    i    :| 

&'" 1  s ::--::    ^    M    :        ;-'-:    —    ;:;::::::::-:" 

c 1     fc< 

:ii s 

EI " ^.^ 1 
«^^ z 1   s ■        ■        ■                                r^    ^                                                                                                                                         ^                     1 •    ;    ;    ;    : °^ 1 
feg ^ 1   '^ 1 
>H 1 1   S M^i^'i"^^             |:^=oo;-^;-^;;;^;.^:„^^ 

M 

1 
> 
1 

j-?l   ^ 
^ l"^|   ^ \   \   \   \   ^   I   -^   I   I      iM"M:MM^MMi:iM 
H 

.|l   " 1 
a\ s 1 
£ 1    '^ :   M             "                                                           -       1 
^; 1   S ---M""^     "^----:'--M;^--| 

s 1   ^ " 1 
i   s —   --    - —"M-^M":M» = i 

' 
1 

1 
J 

1 
1 

A
ss

au
lt
 w

it
h 

de
ad

ly
 w

ea
p

o
n

—
 

 
A

ss
au

lt
 o

n 
fe

m
al

e.
__

_ 
 

A
ss

au
lt
 w

it
h 

in
te

n
t 

to
 k

il
l._
 

 
A

ss
au

lt
 w

it
h 

in
te

n
t 

to
 r

ap
e.

_ 
 

D
ru

nk
—

dr
un

k 
&
 d

is
or

de
rl

y 
 

P
os

se
ss

io
n—

il
le

ga
l 

w
hi

sl
ie

y.
- 

 
P

os
se

ss
io

n 
fo

r 
sa

le
—

sa
le
 

 
M

an
uf

ac
tu

ri
ng

—
po

bs
cs

si
on

 o
f 

T
ra

ns
po

rt
at

io
n.

 
V

io
la

ti
on

 l
iq

uo
r 

k
«

s 
D

ri
vi

ng
 d

ru
nk

. _
_ 

R
ec

kl
es

s 
dr

iv
in

g.
- 

 
H

it
 a

nd
 

R
u
n
. 

i 
1 

i 

V
io

la
ti

on
 m

ot
or

 v
eh

ic
le
 l

aw
s 

B
re

ak
in

g 
an

d 
en

te
ri

ng
 

 
A

nd
 l

ar
ce

ny
 _

_
. 

A
nd

 r
ec

ei
vi

ng
...

 

i 

, 1 
1 
II j 



'"   : i'"" '^ I" MM" « - c. 
l^ ■■>,■• 

\ I   d ili i '4 

HI 1 ii it 
Ji 1 

D
is

or
de

rl
y 

ho
us

e 
_ 

D
is

po
sm

g 
of

 m
or

tg
ag

ed
 p

r 
D

is
tu

rb
in

g 
re

li
gi

ou
s 

w
or

sh
 

V
io

la
ti

on
 o

f 
el

ec
ti

on
 l

aw
s.

 

E
sc

ap
e.

. 
F

ai
lu

re
 t

o 
li

st
 t

ax
. 
  

. 
F

oo
d 

an
d 

dr
ug

 l
aw

s 
 

F
is

h 
an

d 
ga

m
e 

la
w

s 
 

F
ni

(.i
h1

et
rp

v,
m

.«
 

1  1 
■a S 

i 1 
Ml 
^ a B t 

U 
I' 
11 
2 2 
'li- ons i ii 1 1 

M g 

ill 
c 1 

111 
■ill 1 

s 
t 

1- 

1 
1 ;z 

3 



I si 
o ;! -< 5 

•i 111 
•I i.rf^ 3 ■*?   fe'   I   S 3   S 



ALPHABETICAL LIST OF CRIMES IN SUPERIOR COURTS 

1944 1945 
Other        . Other 

Convictions Dispositions Convictions Dispositions 

ault      
ault  and   battei-y     

Assault   with   deadly   weapon     
Assault  on   female       
Assault   with   intent   to   kill     

sault   with   intent  to  rape     
Assault—secret      
Drunk—drunk and disorderly    
Possession—illegal whiskey   
Possession   for sale—sale     

lufacturing—possession   of   material   for 
nsportation      

Violation liquor laws    
~   'v'ing   drunk      
Reckless    driving      
Hit   and   run     
Speeding      
Auto   license   violations     
Violation   motor   vehicle   laws     

aking   and   entering     
And  larceny        

And   receiving     
Housebreaking       

And    larceny      
And    receiving      

Storebreaking      
And    larceny      

irceny   
arceny and   receiving     

Larceny from  the  person     
Larceny by trick  and  device     

1944 1945 
Other Other 

victions Dispositions Convictions Dispositions 

Larceny   of   automobile     
Temporary   larceny 
Murder—first    degiee 
Murder—second   degiee 
Manslaughter    .,. 
"   rglary—first   degiee 
Burglary—second    degree 
Abandonment 
Abduction      
Affray      

jgamy      
Bribery      

ning   other  than   arson 
Carrying   concealed   weapon 
Contempt      
Conspiracy      
Cruelty   to   animals 

irderly    conduct 
Disorderly    house 

posing   of  mortgaged   property 
Disturbing   religious   worship 
Violation of  election  laws 
Embezzlement    ... 
Escape        
Failure   to   list   tax 
Food   and  drug   laws 
Fish   and   game   laws 
P'orcible   trespass 
Forgery     



ALPHABETICAL LIST OF CRIMES IN SUPERIOR COURTS 

Fornication   and   adultery     
Gaming   and   lottery   laws 
Health  laws   .. 

Injury to  property 
Municipal   ordinances 
Non-support 
Non-support   of   illegitimate 
Nuisance        
Official   misconduct 
Perjury       
Prostitution 
Rape         
Receiving   stolen   goods 
Removing   crop 
Resisting   Officer 
Robbery 
Seduction 
Slander 
Trespass 
Vagrancy 
Worthless    check 
False   pretense 
Carnal   knowledge   etc. 
Crime   against   nature 
Slot   machine   law 
Kidnaping      
Revenue   act   violations 
Miscellaneous 

Totals    . 

1944 1945 
Other Other 

Convictions Dispositions Convictions Dispositions 

2,908 8.463 2.755 

Total      

GRAND   TOTAL 

Convictions        8,463 
Other dispositions      2,755 

Total     11.218 

  22,071 





FIRST JUDICIAL DISTRICT 
INFERIOR COURTS 

Assault and batteiy   
Assault with deadly weapoa.- 
Assault on female   
Assault with intent to kilL_  
Assault with intent to rape.-  
Assault—s»cret   
Drunk—druink & disorderly   
Possession— llegal whiskey  
Possession for fale—sale..-  
Manufacturing—possession of material for... 
Transpo'-iation...,  
Violation liquor laws.—  
Driving drunk—  
Reckless driving—  
Hit and run   

Auto license violations   
Violation motor vehicle laws..... 
Breaking and entering   

And larceny  —  
Andrs 

Housebreaking...- 
And larceny   

And receiving.- 
Storebreaking... 

And larceny— 
And recei%'ing.-  

Larceny _  
Larceny & receiving   
Larceny from the person— 
Larceny by tiick & device... 
Larceny of automobile.-  
Temporaiy larctny.- _.. 
Murder—first degree  
Murder—second degree  
Manslaughter.  
Burglary—first degree  
Burglary—second degree.-.. 

Abandor 
Abduction.-. 
Affray.  

Bigamy.  
Bribery.- 
Burning other than arson  
Carrymg concealed weapon.-. 

Contempt.- 
Conspiracy.  - 
Crulety to animals- 
Disorderly conduct- 
Disorderly h^use— 
Disposing of mortgaged property.... 
Disturbing religious worship.—  
Violation of election laws.-  
Embezzlement.— -  

JANLARY 1, 1944—JANUARY 1. 1946 

CONVICTIONS OTHER DISPOSITIONS 



FIRST JUDICIAL DISTRICT 
INFERIOR COURTS 

stapes- 
Failure to list tax   
Food and drug laws  
Fish and game laws  
Forcible trespass   
Forgpry._  
Fornication and adultery.... 
Gaining and lottery iaws._. 
Health laws   

Injury to property..._  
icipal ordinances.   

Nonsupport   
Nousupport of illegitimate chi'd... 
Nuisance  
Official misconduct   
Perjury  _.. 
Piostitution  _  
Rape   
Recei\ing stolen goodr._  
Removing crop  
Resisting officer.. _ 
Robbery  _._  
Seduction.—, _   
Slander  „ _  
Trespass  _ 
Vagranc.v   
Worthless chock  
False pretense   
Carnal knowledge' etc _.. 
Crime against nature   
Slot machine laws..  
Kidnaping....  
Revenue act violations  
Miscellaneous.. „  

JANUARY 1, 19.4-JANUARY 1. 1946 

CONVICTIOKS 

White 

M     F 

OTHER DISPOSITIONS 

White 

M     F M     F 

Convictions   
Bound over to superior court.. 



SECOND JUDICIAL DISTRICT 
INFERIOR COURTS 

JANUARY 1. 1944—JANUARY 1, 19*6 1 
CONVICTIONS OTHER DISPOSITIONS        | 

Offense White Negro Indian 
Unclas- 
sified White Negro Indian 

Qncls 

M F M F M F M F M F M F M F M 

Assault     _   _    _          - -       
Assault and batterj        
Assault with deadly weapon.—        _   _  _ 
Assault on female   
Assault with mtent to kill     _  _. _  

90 
14 
44 
37 

4 

5 

193 
H 

180 

2 

40 

1 
25 ::: 

1 

48 
3 

22 
14 

6 

1 
30 
10 
3 

12 

15 
24 
40 

29 
9 

25 
14 

3 

7 

2 

2 

1 

4 

1 

76 
5 

78 
36 

13 

11 
6 
4 
5 

29 

22 

2 
5 

16 
40 
13 

1 

1 

12 
2 

16 

1 
1 

1 ■••■■ ■■■•- 

1 

Assault with intent to rap?  
Assault—secret      _   __ 
Drunk—drunk & disorderly    _ 
Possession—illesdl whiskey _ _ 
Possession for sale—sale  ._   _ 

2 
38b 
28 
18 
21 

6 
62 

iOI 

65 

4 
3 
1 

39 
G 

19 

JOI 

53 
30 
15 
9 

191 
114 
64 

4 
114 
90 

106 ^ 

6 

Transportation.                      _     _ _ 
Violation bquor laws  
Driving drunk   _                _       _           _ 

12 
3 

4 
2 
5 

■■••- 

3 

1 

1 

6 

Reckles: driMiig__.        _ _   _ 
Hit and rm                                _    _ 
Speeding- 
Auto licnse violations _          __       _ 
Violation motor vehicle laws 
Breaking and entering.            

And larceny   _     _ 

75 
b 

JOO 

92 
m 

2 

And receiving _                   _  _      _ 
Housebi eaking _            _  ^ And larceny    _  _ 1 

Storebn aking _  
And larceny       _    _  _ 

107 
15 
2 

41 

3 

32 
S 

5 

3 

3 

5S 
& 

12 

2 
2 
2 

11 

& 
6 

1 

7 
1 
1 

  
2 

8 

6 

••■-■ 

1 
And rtceiving .  __ 

Larceny _               _    _ _                 _ _ 
Larceny & receiving  
Larceny from the p"rso'i _ 
Larccnj by trick & device 
Larctny of automobile _ 

48 
13 

3 
2 

Tempoiar\ larcenv _           __    _ 
Murder-first degree .     
Murder—second dtgiee     _    _ 

Riirgkrv —f'rst Hfgrse 

1 1 

Burglan—second degree      __    __ 

Abduction.—   
Affray.          _                 
Arson.-          _      _   _ 

12 

33 

1 

4 

14 

38 

25 

3 
103 

2 

2 

28 
■-•■■ 

5 

9 

2 
6 

1 

3 

Bigamy _ 
Bribery „ 
Burning othor than arson __ 
Carrying concealed weapon 9 

2 

1 
2 

2 

Contempt _        _ 

43 
1 

■•■■• 

Conspii acy 
Cruelty to animals  
DisorderK conduct.- 
Disorderly house __. 
Disposing of mortgaged property 
Disturbing rebgious worship _         _ _      , 
Violation of election 'aws.  

3 
50 15 

Embezzlement _ 



SECOND JUDICIAL DISTRICT 
INFERIOR COURTS 

■ JANUARY 1, 1944-JANUARY 1, 1946 

CONVICTIONS OTI ER r ISPOSITK NS 

Offense Wh 

M 

te 

F 

J^eg 

M 

2 

F 

Indi 

M F 

Unc 
sifi 

M 

d 

F 

Wh 

M F 

Ne 

M 

4 

F 

Ind 

M F 

Unc 

sifi 

M 

las- 
ed 

F 

1 

ish and game laws             _  
orcible trespast. __    _ 

urgcry  
ornication and aduUcr\ .  
aming and lottery laws.__    __         _ _ 
ealth laws _  _    _ _     _ _ 

7 
5 
1 
1 

37 
6 2 

2 

9 

114 

^9 

i 

23 

•••■■- 9 
2 
5 

1 

2 
3 
6 
3 
3 

6 

2 

•■••■• 

■■■■■ 
'.'."' 

njuiy to properti —    _ 

IoDSupport._ 
Jonsupport of )llLgilmiatt child . 

6 

34 

b 
25 2 

18 

4 

SO 

14 

20 

2 

1 

3 

:: 
.1 

3 
5 

13 

6 
1 

2 
2 

9 

2b 

2 

4 

1 
16 

1 
7 
4 
4 
9 
5 

1 

3 

1 
7 

'rostitution                               _   _ 8 12 

S 

1 

22 3 

  
2 
2 
2 

2 
6 
1 

10 
2 

12 
9 
2 

1 

3 

1 

1 

  
leceiviug stolen goods _ 7 ...._.. 
lesisting offi( er __                               _         _ 
lobbery     _                           _               _ 

15 
2 

2 
1 ....__ 

Slander 
Trespass   _ 
Vagrancy.—            _                    _ _ 
Worthless check  _  _      _             
False pretense      _       _           _ _     _ 
Carnal knowkdge etc _       _ 
Crime agains* nature             _ 

12 
3 

26 
1 

1 
8 
1 

31 

32 

4 

2 

3 ...._. -- 
2 

:i 
Kidnaping             __ _.  .  ._.     3 

13 
505 

2 
49 

7 
635 

1 
95 

■-• 
6 

Revenue act violations „   
Miscellanous                  _ _  . _    _ _ ._ _ 37 

2716 
12 

214 
J. 

360      _ 

:: 
12 

- 
...._. 

Totals  '.  

Convictions     
Bound over to superior court.-, 
Other dispositionsu  „... 



THIRD JUDICIAL DISTRICT 
INFERIOR COURTS 

JANUARY 1, 1944-JANUARY 1, 1946                              | 

CONVICTIONS OTHER DISPOSITIONS       | 

Offense White Negro Indian 
Unclas- 
sified White Ne ,ro 

F 

16 

Indian 
Uncia 
sifiec 

M     1 

2    ... 

M F M F M F M F M F M 

39 

M_ 

1 

F 

Assault i25 8 !76 42 

34 
IS 

4 J05 
104 

1 

25 2 
1 

21 2 65 
26 

3 

13 

■••■-■ I: 
Drunk—drunk & disordeily.    _   
Possession—iUegal whiskey. _ _  
Possession for sale—sale...  
Manufacturing—possession of material for  
Transportation.  

751 
22 
30 

4 
21 

6 
177 
95 

2 
184 
29 
61 

27 

6 
2 
4 

154 
46 
71 
27 
23 
36 

118 
8 

106 
69 

175 

2 

20 
6 

13 
1 

5 

5 

■-■ 

27 

1 

2 
-■■■ 

30 
2 

3 
5 
4 

45 
50 

27 
6 
7 
2 
4 
4 

3 

5 
4 

2 

1 
1 

  

6 
12 
19 
4 

11 
3 

23 
44 

1 
13 

14 
8 
9 
1 

2 
4 
1 

1 
1 

2 

1 

  

  
"I 

1   

1   
2 ._. 

3 .... 

1      

Driving drunk.__ „  
Reckless driving . _  
Hit and run.                         _ 

Violation motor vehicle laws .' _  
Breaking and entering .._  

Housebreaking     .._ -  

And receiving           

4 
1 

42 

3 

8 

  

.:: z 

24 

1 

1 

5 
5 

15 

  
  
  
  

26 
2 

1 

6 

Larceny from the person. __    
Larceny by trick & device— __ _  
Laiceny of automobile.. ._    

Burglary—second degree  _ _... 
5 

1 

1 14 

41 

1 
25 

128 

2 

2 

38 

•■■• 
5 

::. 

7 

1 
2 

5 

5 

2 

1 

5 

15 

2 

  
2 

20 

2 

1 

6 
1 

"I 

1  

Affrav                „  

Arson...  -  

R   Up " 

34 2 
Disorderly house _  
Disposing of mortgaged propertj'.-  

4   
Violation of election laws 
Embezzlement  _    1 2 



THIRD JUDICIAL DISTRICT 
INFERIOR COURTS 

Offense 

ANUARY 1, 1944-JANUARY 1. 1946 

CONVICTIONS OTHER DISPOSITIONS 

White Negro Indian 
Unclas- 

sified White Ne, ™ Ind an 
Unclas- 

sified 

M F M F M F M F M F M F M F M F 

3 
44 

  
  

sh and game laws   
)reible trespass.    _    
3rgfcry._- _   _ _  

1 
3 
1 
2 

43 
2 

1 

2 

10 

13 
59 

2 

  
10 

1 

10 

1 
3 
2 
3 

2 
  
  

::; 
aming and lottery laws.  _  
ealthlaws   

._ 

8 

1 
14 

7 

2 

  

- 11 24 
18 
38 

1 
6 

2 
6 

2 

37 

38 

4 
-■■■- 

7 
11 
17 

2 unicipal ordinances.— _  
onsupport.  _ _  

ffieial misconduct _ _    _. 
....„ 

1 
1 1 \if ti 2 3 5 6 

ape 
2 6 3 4 1     
9 

1 
S 
1 

3 2 
2 

7 
2 
7 
1 

2 

1 1 
1 
2 

2 
2 

1 

-•• 
1 :: 

; 

eduction 
lander       _.. 

23 
22 
20 

4 

[ ••■ 
!9 
15 
27 

1 

2 

1 
1 

agrMcy 
/orthltss check „. --- 
'rime against nature 
lot machine laws 
Cidnaping_ _     
levenue act violations.^., „.._  

1 1 

20 
^95 

4 
6," 2 16 

liscellaneous.. _ _ _  
Tota's... _.. 

31 
my 

8 
87 

33 
250{ 

4 

2C8 "Z 
1 

41 
  18 

"97 32 ::: 

Bound over to superior c( 
Other dispositions.   



FOURTH JUDICIAL DISTRICT 
INFERIOR COURTS 

JANUARY 1, 1944—JANUARY 1, 1946 I 
CONVICTIONS OTHER DiSPOSITItNS       | 

Offense White Negro Indian 
Unclas- 
sified White Negro Indian "i«i 

M 

x38 

F 

12 

M 

168 

F 

41 

M 

2 

F M 

2 

F M 

58 

74 
28 
13 

18 
11 
3 
5 
5 

21 
46 

5 
2 
3 

26 
5 
1 

F 

5 

6 

5 

2 
2 

2 

5 

1 
1 

M 

49 

62 
27 

4 

1 
2 

12 

13 
2 
4 

33 
22 
23 

3 

14 
6 

F 

25 

24 

:i 
i" 

2 
2 
7 

13 

1 

2 
5 

M F M 

3 

3 I 
Assault., 

] -•■■• 

.33 
73 

10 
101 

3 

53 
Assault OD female  

2 

6 

'.Z   
2 

1 

2 

2 

11 
Drunk—drunk & disorderly  
Posseosion—illegal w hiskey _ _ 

J51 

lis 
24 
36 
36 

^oy 
J27 

i94 
12 

il4 
71 

-59 
3 

21 
5 
3 

8 
10 
3 

2 
5 

20 

iSl 
72 
76 
54 
31 

1S3 

89 
9 

19 
30 

127 
3 
3 

34 
10 
29 

2 
34 

2 
3 

1 

9 

28 

2 

2 
2 

  
3 
3 

1 
1 

Reckless driving — 
Hit and run.  

4 3 

6     

-■■•■ 
51 3 64 

1 

9 b6 5 125 16 1 

  .'1 

3 
6 4 

1 
1 

'!, 
2 
2 

5 

1 

6 

1 

  

1 

2 

45 

4!) 

1 

3 

34 

57 

2 

31 1 

1 

1 

  

3 
2 

18 

1 
6 

4 
4 

16 

1 

■■---■ ■-•■ 
Affrav 

Bizamy 
Briberv— 

30 56 4 
Contempt 

26 
2 

4 
4 

43 
1 
2 
8 

23 
2 
1 

1 2 6 1 
  

2 

2 

3 

3 1 
.1. Violation of election laws. 

Embezzlement _ 
...... 



FOURTH JUDICIAL DISTRICT 
INFERIOR COURTS 

ilure to list tax  
od and drug laws  
sh and game laws  

ble trespass.  

)mication and adultery... 
ling and lottery laws.-. 

propctty.... 
unicipal orJinKncei 
onsupport  

support of illegitimate child  

fiBcial misconduct.- 

rostitutioi 

eceiving stol'n goods.. 
emovinu crop   
listing officer.   

i'orthltss check  
alse pretens:!   

ij knowledge, etc  
! againsc nature  

lot machine laws.  

evenue act violations.... 
liscellaneous..  

JANUARY 1, 1344—JANUARY 1, 1946 

CONVICTIONS OTHER DISPOSITIONS 

IJnclas- 

6036 

187 
1233 

TotaL._    _..._    745b 



FIFTH JUDICIAL DISTRICT 
INFERIOR COURTS 

JANUARY 1, 1944-JANUARY 1, 1946                        | 

CONVICTIONS OTHER DISPOSITIO^ s 

Urn 
sif 

M 

Offense White Negro Indian 
Unclas- 
sified White Ne 

M 

5 

30 
4 

ro 

F 

10 

Indian 

M F M F M F M F M 

5 

22 
3 

F M F 

Assault 26 1 40 13   4 

26 
8 

^ 105 
14 

15 3 
II 

Diunk—drunk & disord°rlv _   _ 
Possession—illegal whiskey _   _ 

186 1 144 
15 
15 
3 
8 

103 
41 
41 

17 
25 
52 

3 
5 
4 
1 

76 

2 
4 

23 

2 

15 
15 

19 
6 
3 

1 •■■- 
1 

1 

7 

...... 
■■•;■ 2 

7 

•■•■■■ 

7 

11 
17 

1 
1 

2 

2 
2 
3 

17 
1 
9 

Transportation _. 
Violation liquor laws . 
Driving drunk __ 
Reckleio driving . _ 
Hit and run. 

6 
26 

IV6 
50 

39 
5 

43 

3 
6 
2 

2 Speeding.   _ 

Violation motor ve'iicle laws _ 

  
3 
1 

■■■■•■ 
1 

Storebreaking   _ 

Larceny _ 
Larceny & receiving __ 

17 ^ 77 
3 

5 ...._. 1 ...._.. 7 ....... 28 4 

  

Temporary larceny _ 1 ...I 
1 
2 ...1   z. 

-- ..._ 
1 
  

Abandonment — 
Abduction __ 

Affray 

12 
27 

11 
18 8 

  5 

1 
3 1 

Bi amy 
Briber 

Carrying concealed weapon  ._    — 6 31 1 1   2   2   
Conspiiacy 

1 
9 3 

1 
::: 1 6 

II 
:i Disorderly conduct _ 

Disorderly house _ 

7 

3       



FIFTH JUDICIAL DISTRICT 
INFERIOR COURTS 

OTcQse 

JANUARY 1. 1S44-JANUARY 1, 1946 

CONVICTIONS OTHER   DISPOSITIONS 

White Negro Indian 
Unclas- 
sified White Negro Ir.d lian 

Unclas- 
sified 

M F M F M F M F M F M F M F M F 

3 

::. 
1 

•■■■■■■ 
)od and drug laws     

2 
.  3 1 

-- 
jreerv 

10 
1 1 

36 
13 22 

, 
  1 2 

1 
3   

ealth laws 

jury to projx rty    _    _ 
unicipal ordinances—_         —  _ 

8 
2 
6. 
1 
2 

5 
11 
14 

1 

-•-• •■■■ 
4   

2 1 
1 

-•■•• 
  

onsupport of lUegitimate child.. --■ 

csututio,.  1 1 4 4   - 
1 
    

1 - 2 -   - 
sistiDj; ofiScer __ 
)bberv.  

2 
3 ' 1 

mder            _    _       
9 
3 
5 

23 
21 
15 9 

3 

2 

1 
1 

1 
2 

1 

1 
grancv 

1     1 
    ....„._   

14 3 
4P 

11 2 
1C4 '13 1 

5 
1114 12 

6 
132 23 10 Totak  

Convictions.---  
Bound over to superior court... 



SIXTH JUDICIAL DISTRICT 
INFERIOR COURTS 

Assault and battery .... 

Assaiilt with intent to kill  
Assault with intent to rape.— 
Assault—secret   
Drunk—drunk & disorderly  
Possession—illegal whskey._.. 

n for sale—sale...  
Manufaciuring—possession of material for— 
Transportation  _  
Violation liquor laws   
Diiving drunk—  
Reckless driving   
Hit and run  _  
Speeding..  
Auto license violatioiLS—  
Violation motor vehicle laws  
Breaking and entering   

And larceny...  

And receiving... 
Sforcbreaking..  

And leceiving  — 
Larceny   
Larceny & receiving  _  
Larceny from the person   
Larceny by trick & device  
Larceny of automobile   
Temporarj' larceny.   
Murder—first degree   
Murder—second degree   
Manslaughter.   
Buiglary—first degree   
Burglary—Siccnd degree.._  
Abandonment   
Abducficn... _ :  
Affray  -  

Bigamy  _ - _  
Bribery.  _ _  
Burning other than arson  
Carrying concealed weapon..  
Contempt..  
Conspirpcy.. _.._  
Cruelty to animals   
Disorderly conduct   
Disorderly house  _  
Disposing of mortgaged property... 
Disturbing religious worship.—  
Violation of election laws.. _  
Embezziement.__ _ - 

JANUARY 1, 194^—JANUARY 1, 1S46 

CONVICTIONS 

Indian 

M     F 

OTHER DIgPOSITIONfi 

VSfhite 

M     F 



SIXTH JUDICIAL DISTRICT 
INFERIOR COURTS 

scape.- 
ailure to list tax   
ood and drug laws   

game laws   
orcible trespass.   
orgery  

ion and adulter^'  
ammg und lottery laws  
ealthlavvs   

ipal ordinances   
onsupport   
onsupport of illegitimate child... 

iceiving .stolen goods... 
mo\'iiig crop.  

grancy ._ _  
)rthless checL   

1 knowledge, etc.... 
agaioot nature  

lachine laws.-  
aaping._. 

;t violations.... 

JANUARY 1, 1944—JANUARY 1, 1946 

CONVICTIONS OTHER DISPOSITIONS 

21       1     10      3 
OB     62   115 

Unrlas- 

6041 
141 

Other dispositions 1015 

TotaL_ _ __   _.. 7197 



SEVENTH JUDICIAL DISTRICT 
INFERIOR COURTS 

JANUARY 1, 1944-JANUARY 1, 1946                              | 

CONVICTIONS OTHER DISPOSITIONS        | 

Offense White Negro Indian 
Unclas- 
sified Wh tc Negro Indian 

Unda 

i\l F 

2 
y 
2 

M 

44 
13o 
^40 
i2 

1 

F 

10 
10 
72 

M F M F 

4 
37 
40 
11 
6 
1 

F 

3 
3 
5 

M 

20 
S2 

10 

F 

4 
21 

4 

M F M 

Assault   
Assault and battery  
Assault with deadly weapon.  
Assault on female  
Assault with intent to kilL_ 
Assault with intent to rape 

28 
104 
79 
2b 

2 

Assault—secret  
Dn.nk—drunk & disorderlj  
Possession—illegal whiskey __ 
Possession for sale—sale .. 
Manufaituring—posstssion of matenal for — 
Transportation.-.. 
\'iolatiou liquor laws _ 
Driving drunk...                _ „         _     _ _ 
Reckless driving.—     ._      _        _ 
Hit and run.       _              
Speeding   
Auto license violations _-       _ 
Violation motor vf hide lawa_ 
Bieaking and entering.            _ 

And larceny.   

133L 
47 

9 
9 

13 
13 

144 
93 

b 
385 

47 
133 

4 

122 
6 
1 

1 

2 

21 
5 

11 

.72 
b£ 
24 
29 
12 
2b 
60 
73 
s 

94 
o5 

il9 
6 
3 
1 

76 
28 

  
3 
1 
1 

3 
5 : 

1 ] 
38 

8 
b 
1 
5 

30 
33 

3 
16 
3 

22 
2 
2 

11 

10 

1 

3 

10 
17 
3 
1 
1 
9 

14 

1 
3 
5 
6 

7 
15 

1 
8 

3 

And receiving  _           _     . _ 
Housebreaking.   

And larceny....                

•■•••- 
fifnrphrpaking             „ .„   .„  ,                 ... 

And larceny .              

Laiceny   _                               .     _ 
Larceny & receiving  
Larceny from the p^^son  

72 6 110 
21 

28 
2     63 

2 
4 

5 
3 

81 
4 

15 

15 

3 = - 
Lai cony by trick &. dc\ace 1 

2 
6 

  
1 Larceny of automobile __ 

Temporary larcen; _             
14 15 

1 
1 
5 
1 
2 

1 
2 1 

•••;: 

Murder—first degiee . ..             . 

1 
1 
7 

Murdtp—second degree  
Manslaughter  

:::.: -•■■ :.;: •■•■•■ 
Burglary—first degree  
Burglary—second degree __ 
Abandonment  25 1 12 1 

Affray.   
Areon   

50 45 25 •■•■• •■••■ 8 
1 
2 

1 

2 

10 1 

1 
::: 

Bribery.   
Burning othei than arson.  
Carrying concealed weapon. __ 
Contempt 

21 45 4 
  

6 3 
  

Conspiracy. _ _  
Cruelty to animals-.   -_                 _     _ 
Disorderly conduct _           —         
Disorderiy house.. _        __ 
Disposing of mortgaged property _           

2 
159 31 

2 
m 

1 
3 
2 

65 :::. ■-■■•■■ •-■■■■ 
•■■■■■ 

1 
23 5 

3 
22 

1 

2 

10 -••■-' 
Disturbing religious worship __..__ 
Violation of election laws _ 

•■■■■ 
Embezzlement.  1 3 4 



SEVENTH JUDICIAL DISTRICT 
INFERIOR COURTS 

e to list tax  
Food and drug laws  
Fish and game laws — 
Forcible trespass  
F'orgcry.-.. 
Fornication and adultery 
Gaming and lotteiy laws _ 
Health laws  ._ 

Injury to property  
icipal c rdinauccs _ 

Nonsupport  
Nottsupport of illegitimate child 
Nuisauce.... 
OfiBeial misconduct __ 
Perjury.  
Prostitution.  

Receiving stolen goods _ 
Removing irop  
Resisting ofiBccr 
Robbery.  
Seduction.— 
(lander,  
Trespass.  
Vagrancy  
Worthless chi ck 
False pretens^  
Damal knon ledge, i tt 
/rime agaii'st natuit  
!lot machine laws.- 

idnaping... 
e act violations 

liscellaneouo . 
Totals _  _ 

JANUARY 1,1944—JANUARY 1.1846 

CONVICTIONS OTHER DISPOSITIONS 

White 

M     F 

Negro 

M      F M      I< 

Convictioui. __ 
Bound o,or to suptnor court  

7141 
_    230 

1092 

Total  _.    8463 



EIGHTH JUDICIAL DISTRICT 
INFERIOR COURTS 

Assault and battery   
Assault with deadly weapon  
Assault on female  
Assault with inten'. to kill  
Assault with intent to rape  
Assault—secrut   
Drunk—.iruuk & disorderly.  
Possession—illegal whiskey.  _  
Posstssion for sale- -sale._.  
Manufacturing —possession of material for.. 
Transportation... _  
Violation liquor laws  

Kecklcss d-iving   
Hit and run    
Speeding.    .  
Auto license violations.  
Violation motor vehicle laws.  
Breaking and entering.  

JANUARY 1, 1944—JANUARY 1, 1946 

And receiving... 
Housebreaking  

And receivii^.- 
irebreaking  

Larceny from the person—__ 
Larceny by trick & device._ 
Larceny of automobile  
Temporan,' larceny.  
Murder—first degree.  
Murd°r—second degree.  
Manslaughter _ _ _ 
Burglary—first degree  
Burglary—second degree  
Abandonment  _ _ 
Abduction  
Affray.      

Bribery.   
Burning other than arson.. 
Carrying concealed weapon 
Contempt   

C'urlty to animals  
Bisordeily conduct  
Disorderly 1 

Disposing of mortgaged property._ 
Disturbing religious worship...  
Violation of election laws.  
Embezzlement.  

M     F 

OTHER DISPOSITIONS 



EIGHTH JUDICIAL DISTRICT 
INFERIOR COURTS 

JANUARY 1. 1944—JANUARY 1. 1946 

Failure to list tax  
Food and diug laws _ 
Fish aud game laws..., 
Foicible trespass.  
Fo: •gery._. 
Fornication and adultery  
Gaming and lotttry laws.  
Health la«s   
lucept.—  
Injury to property.   
Municipal ordinances.   

Otficial misconduct  
Ptrjury.__  
Prostitution   

Receiving stolen goods._. 
Removing crop.  
Resisting officer.   
Robbf^ry.   
Seduction   
Slander.   
Trespass   
Vagrancy   
Worthl"ss chtck._  
False pretr^nse   
Carnal knowledge, etc  
Crime against nature  

naehine laws.-  
Kidnaping   

me act violations... 
Miscellanrous  

Tnt:,i,__  

Convictions   
Bound over to superior court.-. 
Other dispositions.-  

CONVICTIONS OTHER DISPOSITIONS 

Unclas- 



NINTH JUDICIAL DISTRICT 
INFERIOR COURTS 

JANUARY 1, 1 44- JANUARY 1, 1946 1 
CONVICTIONS                 1 OTHER DISPOSITIONS           | 

Offense White Negro Indian 
Unclas- 
sified White Negro Indian 

Unclas-I 
sified  1 

M 

97 

F 

23 

M 

19 

F M F M F M F M F M 

12 

F 

2 

1 

1 

M 

5 

14 

2 
1 

1 
2 
2 
7 
3 

1 
2 

F 

Assault 3S 53 2 9 -- 78 13 41 14 

12 
11 

1 

.._. S4 
8 

15 30 
10 

1 18 1 14 
2 
1 

1 23 
3 
2 

S 
3 
2 
4 

22 
11 
12 

1 
4 
3 
4 
7 
3 

2 

1 

4 

1 

1 

13 

6 

1 
1 
2 
3 
S 

3 
3 

1 
8 
5 

172 
27 
IS 
4 

10 
262 
111 
97 

4 
99 
93 

1:^7 

22 
4 
1 

2 
67 

2 
1 

3 
3 

177 
14 
17 
29 

3 
20 
27 
17 
3 
7 

38 
13 

1 
1 

12 
7 
1 

4 
1 

1 
2 

133 
8 
3 

3 
34 
25 

6 

33 
12 
20 

3 

3 

1 
1 

17 
3 
1 
2 
7 

25 
25 
52 

12 
6 
H 

1 

7 
1 
5 

1 

lis 32 

1 

1 
10 

6 
5 

36 
23 

Possession—illegal whiskey.  56 
11 

6 
36 
78 

224 
179 

3 
15S 
134 
62 

Manufacturing—possession of material for.  

Hit and run            - -, 

And rp.'pivine     

1 

.1     ".I ;..;;;   z I.   ...... ....„ A d    cfivine 

  ■-- ...... ...... -   ..._.. ..._ 
65 6 116 

5 
22 17 

2 
3 11 18 7 28 2 2 

1 
1 
4 

4 

    
1 
1 

  
  

1 

1 

2 

■-■"• 

-■■■-- •■••■ 
1 1 

3 

2 

:: ■9 T 6 2 "2 
  

2 
  

0 

6 

1 4 

8 
Abduction. 
Affrav n 5 30 11 5 2 11 

1   ..._. --- 
  5   10 

  
4 1 3 

....... ...._. 
30 1 67 3 16 

Con? irary 
Cruelty tn animftls 

25 
1 
2 10 3 

' 1 

2 
:: 

1 
9 

2 

2 
2 
3 
1 

■■•■-■ 
1 

1 

:: 
1 
1 

..._ 
Disposing of mortgaged property.  2 

8 1 

Embeizlement.        ..._.     ..._.   1     I 



NINTH JUDICIAL DISTRICT 
INFERIOR COURTS 

Escape _  
Failure to list tax   
rood and drug laws   
Fish and game laws.   
Forcible trespass.-  
Forgery.-  
Fornication and adultery  
Gaming and lottery laws.-  
Health laws   
Incest   
Injury to property..   
Municipal ordinances.-  
Nonsupport   

ncuppon of illegitimate child.„. 

Official mijuonduct  
Per j ury     
Prostitution-   
Rape   

'iving stolen goods.. 
Removing crop  , 
Resisting officer _  
Robbery   

Slander.— 
Trespass.- 

Carnal knowledge, etc  
Crime against nature  

Reveime act violations  
Miscellaneous   

Totals   

JANUARY 1, 1944—JANUARY 1, 1946 

CONVICTIONS 

White 

M     F 

Unclas- 

OTHER DISPOSITIONS 

Unclas- 
sified 

6021 
51 

908 

Total— _.„    -        _ „ 6980 



TENTH JUDICIAL DISTRICT 
INFERIOR COURTS 

JANUARY 1, 1944—JANUARY 1,1946 

Assault and battery  _ „  
Assault with deadly weapon   
Assault on female   
Assault with intent to kill   
Assault with intent to rape  
Assault—secret    
Drunk—drunk & disorderly.  
Possession—illegal whiskey..  
Possession for sale—sale.._  
Manufacturing-possession of material for... 
Transportation—   _  
Violation liuuor laws.   
Driving drunk  
Reckless driving.... 

Auto license violations.  
Violation motor vehicle laws.,.. 
Breaking and entering  

And larceny—  

.A.nd receiving—  
Larceny.__  
Larceny & receiving.  
Larceny from the person.— 
Larceny by trick & device.. 
Larceny of automobile  
Temporary larceny._  
Murder—first degree  
Murder—second d gree  
Manslaughter.-  
Burglary—first degree  
Burglary—second degree.-. 
Abandonment   
Abduction   
Affray.  _  

Carrying concealed weapon  
Contempt.    
Conspiracy.- -  
Cruelty to animals  
Disorderly conduct   
Disorderly house.-  
Disposing of mortgaged property.... 
Disturbing reUgious worship   
Violation of election laws._  
Embeizlement    _ 

CONVICTIONS 

White 

M     F 

OTHER DISPOSITIONS 

U n clas- 
sified 



TENTH JUDICIAL DISTRICT 
INFERIOR COURTS 

JANUARY 1, 1944—JANUARY 1, 1946 

CONVICTIONS OTHER DISPOSITIONS 

Indian 

M      F 

Escape  
Failure to list tax   
Food and drug laws....  
Fish and game laws _  
Forcible trespass—  
Forgery._  
I'ornication and adultery  
Gaming and lottery laws.-  
Health laws   

Injury to property   
Municipal ordinances  
Nonsupport - -  
Nonsupport of illegitimate child.... 

C)t}icial misconduct—  

Prostitution   
Rape   
Receiving stolen goods.-  
Removing crop.   
Resisting officer  
Robbery   
Seduction   
Slander.   
Trespass   
Vagrancy   
V. orthless oheck..._  
False pretense   
Carnal Iniowledge, etc  
Crime against nature   
Slot machine laws._  
Kidnaping...-  
Revenue act violations  
Miscellaneous  

Totals.-. -  

Convictions  
Bound over to superior court- 
Other dispositions  



ELEVENTH JUDICIAL DISTRICT 
INFERIOR COURTS 

— JANUARY 1,1944—JANUARY 1,1S46                                 || 

CONVICTIONS OTHER DISPOSITIONS               | 

Offense WTiitc Negro Indian 
Unelas- 

Sficd White Negro Indian 
Unulas- 1 

M F M F M I M F M F M F M F M F 

Assault... _    ..„. 183 49 144 111 ...„. ...._. 1 — 64 23 36 44 .„„. ._._.     
137 
178 

30 702 
638 

3 

229 

1 E z: 68 
73 

6 
4 

16 168 
108 

S 
1 

112 

1 

1 

..... •■-- ...„ 

1851 ifiq 781 158 -- ■■- 1 15 2 ' ..._. -- ■-- — ...„_ 

1 ■— 1 ...... _..„.. 

:z 
:::: 

1 

45 
21 

415 

2 
11 
3 

3 

9 

67 
1 

1 

c7 
4 

135 
2 

11 
2 
4 

3 
1 

34 
3 
3 

62 
133 

1 

3 

3 
1 

10 
1 

11 

22 

6 

z z 

1 

"Z 354 
iS6 
260 

6 
J44 
394 
87 

21 
9 

1 
59 
47 

3 

365 
67 

112 
1 

.'24 
200 
45 

236 

5 

3 
10 
2 

::: 
H^l anrlriin               

Speeding 
4 

1 
29 

1 

1 
3 

z z 

— 
z: 

Violatiou motor vehicle lawi^  

::: ::: :z ---   
"l 

■■■■■ And receiving 

1 

.    ,      ■ . . 
1 

2   .__. — — ..._ — 3 1 

And m-eivine    ■ 2 
83 

1 
1 

2 
20 210 

1 

60 ■■— — z: 
34 

113 

1 

4 
2 

18 

4 

1 
10 

7 

4 

z 

— z — 

z z 
:z 

-■- ■— .._.. 
Ma,r;laiiphtpr 

....._ -— —■ 
Abandonment              .      ..  _ 3 -- 3 ....._ 
Ahdiii'tinn 
Affray 2 3 4 ....... ...._. ---   2 

1 
4 

Arson 
Bigamy 2 ..._. ..._ - -~ •-- 2 
Briberv  

18 
1 

2 32 4 ..._ ..._.. - 5 ..._. 1 

Cnnspiraj'V 

2 1 
2 

1 

2 
1 
2 :i 

:r ~ z z: 
5 
1 

- — ....„ ._.__ 
10 

4 
1 

z z — — 
Embezzlement.. _  1 3 1 8 5 8 



ELEVENTH JUDICIAL DISTRICT 
INFERIOR COURTS 

Offense 

Escape 

JANUARY 1, 1944- -JANUARY 1. 1946 

CONVICTIONS OTHET* DISPOSITIONS 

W 

.M 

ite 

F 

Ne 

M 

S 

f 

1 

Ind 

M F 

Un 
sifi 

M 

las- 
ed W 

IVI 

ite 

F 

Ne grr. 

F 

(n 

M 

Jiaj 

F 

Cn 

M 

olas- 
fieri 

F 

Failure to list tax 

3 

2 

50 
196 
101 

'13 

93 

4 

17 
1 

23 
20 

5 

611; 

8 
6 

7 
31 

2 

oO 

!11 

6 
42 

13 
732 

3S 
•i6S 
23 

170 
198 

158 

14 
I 

60 
26 

3 

^104 

37 
56 
36 

44 
11 

103 

11 

2 

6 

10 

IIM 

' 

14 
5 

36 

1 
13 
10 

23 

10 
3 

12 

1 
13 

2 

9 

2 
5 

4 

1 

1 

1 

3 
2 

12 

3 
70 

29 

6 
3 

IS 

9 

3 

11 
199 

1 

7 
1 

24 

1 

3 

4 
1 

Fish and gamo laws   

Forgery.  
Fornication and adultery _ 
Gaming and lottery laws  
Health laws 
Incest__ _  - 
Miinieipal ordinances.-  

Nonsupport of illegitimate child _ 
Nuisance 

- 

Prostitution.          

Robbery 

Vagrancy _  
Worthless check.,  

Crime against nature.    _.  

Revenue act violations  
Miscellaneous  12       3 1 

22' ^09 1 Totals   

Convictions...-  
Bound over to superior court._ 
Other dispositions.-  



TWELFTH JUDICIAL DISTRICT 
INFERIOR COURTS 

Assault.... 
Assault and battery   
Assaut with deadly weapon — 
Assault on female   
Assault with intent to kilL_  
.\s3ault with intent to rape..  
Assault—secret—  
Drunk—drunk & disorderly.— 
Possession—illegal whiskey.-... 
I'ossossion for sale—sale..._  
Manufacturing—possession of material for  
Transportation..  
Volation liquor laws  
Driving drunk._ 
Reckless driving   
Hit and r'ln   
Speeding..  
Auto license violations   
Violation motor vehicle laws... 
Breaking and entering  

And larceny— _  
And receiving..  

Housebreaking.... 
And larceny.— _.. 

And receiving  
Storebreaking..  

And larceny._ _  
And receiving.  

Fjarceny...   
Larceny & receiving.—  
Larceny from the person  
Larceny by trick & device  
Larceny of automobile.-  
Temporary larceny.—   
Murder—first degree- 
Murder—second degree. 
Manslaughter.. 
Burglary—first degree   
Burgalry—s :cond degree.-  
Abandonment   
Abduction...  

Bigamy.-- _  
Bribsry.—  
Burning o'^hir than arson— — 
Carrying coacaaled we.apon  

Contempt   
Conspiracy—  
Cruelty to animals—  
Disorderly conduct—    
Disorderly hous^—  
Disposing of mortgaged property... 
Disturbing r-ligious worship—  
Violation of election laws   
Embezzlement— — __   

JANUARY 1.1944—JANUARY 1, 1 

CONVICTIONS 

White 

M      F .\I     F 

Indian 

M     F 

Unclas- 

OTHER DISPOSITIONS 



TWELFTH JUDICIAL DISTRICT 
INFERIOR COURTS 

JANUARY 1,1944-JANUARY 1, 1946 

CONVICTIONS OTHER DISPOSITIONS 

Uncas- Unclas- 
Offense White Negro Indian sified White Neirro Indian sified 

M F M F 

IS 

M F M F M F M F 

1 

M F M F 

Fscape W 14 ?0 3 

Food and drug laws   
in 
■^4 9 3 3 5 

Forgery  30 S 1 3 
51 no lis 113 2 24 14 10 1 

220 
14 

2 
16 

'62 
46 

24 
51 1 

47 1 20 2 1 
Health laws  -  R 5 

Incest-  2 1 

50 
01 <; 

49 
54 5S1 69 19 10 1 R 30 , 

Nousupport  276 4 10? 4 7 116 3 25 2 10 

9 26 1 1 14 7 2 

^uisanre  4 ?. 4 10 3 5 4 ?. 
Official misconduct  
Perjury...  ..._... 2 

;M 1,5 Q 16 0 16 

Receiving stolon goods  14 9 6 1 30 1 S 1 

Removing crop  1 
Resisting officer.-  60 2 30 12 17 3 9 
Robbery  41 99 2 

3 
9 30 7 

■ 
1 

  
1 

32 
6 
9 13 3 1 

Slander   _   3 
50 Trespass.  

Vagrancy   77 170 40 101 7 40 43 22 22 3 1 
iVorthksscheck._  4? 10 3 6 9 

False pretense.-         ?3 ?5 0 25 S 14 9 

Carnal knowledge'etc _ 5 
1 1 P 10 

1 1 , , 
Miscellaneous V,f 

170? 

■'00 
551 f 

'35 
157C 
  0 2 

R 

319 

•57? fi 

49 86 20 
400 

  9 
101 Totals                                                          1 \QSf 4 

Convictions....   21,027 
754 

4,205 

Bound over to superior cou 
Other dispositions  

rt  

Total _  25 986 



THIRTEENTH JUDICIAL DISTRICT 
INFERIOR COURTS 

Assault  _... 
Aisault and battery.  
Assault with deadly weapon.^ 
Assault on female.-  
Assault with intent to kill  
Assault with intent to rape.  
Assault—sticret    
Drunk—drunk & disorderly.-. 
Possesiiou-ilicfeal whiskey... 

Manufacturing—possession of luatcml for  

Violalion liquor laws. _. 
Driving drunk  
Reckless driving  

Auto license violatioui  
Violation motor vehide laws... 
Breaking and entering.  

And larceny.  
And receiving.    

Housebreakicg.  
And larceny.  

And receiving.  
Storebreaking.  

Larceny from the person  
Larceny by trick & device  
Larceny of automobile.  
Temporary liirceny._ 
Murder—first degree.- 
Murder—second degree.-. 

Burglary—first degree.  
Burglary—second degree.- 

Bigamy.  
Bribery  
Burning other than arson  
Carrying concealed weapon  
Contempt.   
Conspiracy.  
Oruclty to animals  
Disorderly conduct  
Disorderly house  
Disposing of mortgaged property... 
Disturbing religious worship.  
Violation of election laws  
Embezzlement.  

JANUARY 1. 1944—JANUARY 1,1946 

CO.NVICTIOXS 

Negro 

M     F 

OTHER DISPOSITIONS 



THIRTEENTH JUDICIAL DISTRICT 
INFERIOR COURTS 

JANUARY 1, 1944—JANUARY 1, 1946 

Failuri- to list tax   
and drug laws   

Fish and game laws..._  
forcible trespass   
Forgery  
Fornication and adultery  
Gaming and lottery laws._  
Health lavs  
Incest  
Injury to property.   
Municipal ordinances.-  
Nonsupport   
Nousuppoi t of illegitimate child..,. 

CONVICTIONS OTHER DISPOSITIONS 

Official misconduct  
Perjaiy.__  
Prostitution.-  
Rape. —  
ReceivinR stolen goods.. 
Removing crop._  
Resisting officer  
Robbery.—  
Seduction   
Slander   
Trespass   
Vagrancy _  
Worthless clieck  
False pretense. 

•tc... Carnal knowledgt 
iB against nature  

Slot machine laws  
Kidnaping.-  

muc act violations... 
Miscellaneous  

Totals   . |462] 2 

White 

M      V 

Unclas- 

Bound over to superior court  
Other dispositions.-  



FOURTEENTH JUDICIAL DISTRICT 
INFERIOR COURTS 

Assault   
Assault aud battery   
Assault with deadly weapon.. 
Assault ou female   
Assault with intent to kill  
Assault with intent to rape— 

JANUARY 1,1344—JANUARY 1,1946 

CONVICTIOXS 

Drunk—drunk & disord^ly  
Possession—illegal whiskey   
Possession for sale—sale   
Manufacturing- -possission of material for _ 

l»ws 

Hit and run.                  _        
Speeding. _                 
Auto license violations.  
Violation motor vehicle lawsL_. 
Brcakiu" and entering '.. 

And larcen>'    

And larceny.- 
And receiving.-   

Storebreaking._   
And Hrceny  „ 

And receiving   
Larceuy._   
Larceny & receiving.  
Larceny from the person.-   
Larceny by trick & device._  
Larceny of automobile   
Temporary larceny.- _  
Murder—first degree   
Murder—second degree  
Manslaughter  „ 
Burglarv—first degree.  
Burglary—second degree  
Abandoimient    
Abduction.—   
Affray.  - -  
Arson.. _ _  
Bigamy.- _ _.. 
Briberj'.  
Burning other than arson   
Carrying concealed weapon  
Contempt   

Conspiracy.  _ _ 
Cruelty to animals   
Disorderly conduct.  _ — 
Disorderly house    
Disposing of mortgaged property..- 
Disturbing religious worship  
Violation of election laws   
Embezzlement.   

Unelas- 

OTHER DISPOSITIONS 



FOURTEENTH JUDICIAL DISTRICT 
INFERIOR COURTS 

JANUARY 1, 1944—JANUARY 1, 1946 

CONVICTIONS OTHER DISPOSITIONS 

sifted 

I'ailure to list tax   
Dd and drug laws  

rcible trL-spass  
Forgery    
Fornication and adultery   

raminfi and lottery laws._  
Health laws   

y to property..-.  
Municipal ordinances.-  
Nonsupport   
Nonsupport of illegitimato child.... 
Nuisance  
Official misconduct—  

Prostitution...-  
Rape   

ving stolen goods  
Removing crop  
Resisting officer  
Robbery.-  
Seduction.  _  
Slan er.....  
Trespass   
Vagrancy.-  

:h!ebs check  
False pretense   
Carnal knowledge, i^tc  
Crime: against nature. ._  
Slot machine Iraws   
Kidnaping.—  

•nue act violations  
Miscellaneous.-  

Totals.-..-  

Convictions  
Bound over to superior court._. 
Other dispositions.-   



FIFTEENTH JUDICIAL DISTRICT 
INFERIOR COURTS 

JANUARY 1,1944—JANUARY 1,1946                                      || 

White 

CONVICTIONS OTHER DISPOSITIONS           || 

Offense Ne ?ro Indian 
Unclas- 
sified White Negro Indian 

Unclall 
smell 

M F M F M F M F M F M F 

5 

20 

M F M 

3 

7 
7 

A^siult 112 
2 

149 
111 

2 

33 

24 

35 

188 
97 

3 

14 

108 

2 

8 
3 

■-■■■• 
28 

96 
88 

3 
2 

3 11 

= :: 11 46 
47 
2 

    

1176 
120 

18 

13 
97 

462 
241 
33 

954 
113 
52 

65 
9 

7 
8 
6 
1 

40 
9 
2 

410 
39 
44 

2 
5 

79 
58 
18 

122 
38 
23 

2 

34 
9 
9 

16 
1 

1 
1 

1 

•••■■■ 
43 

2 

1 
3 
4 

10 

39 
12 

1 

1 

25 
12 

2 
26 
83 

6 
16 
4 
7 

2 
1 

4 
5 3 

1 E ■•-•-■■ 
3 

Possession   illegal whiskey.      

6 

1 
1 
4 

15 
1 

1 
1 
1 

13 

8 

1 

1 :: :: 2 
5 

-••• 

■RpclrWo HrivHnp 

  Hit and run.  „ „.. 

1 

1 
-•--■■• ■■■■•■ AnH larf^Pny 

3 
1 

3 
1 

12 

AnH rpppiving                                     

    
And larceny 

48 
68 

4 40 
92 

5 

13 
15 

2 
6 

--■-•■■ 
27 
45 

2 
4 

9 
32 

3 
6 

...._.. ........ 
5 E   

2 17   "'I 
4 

3 11 
1 

:::: 
Manskiiehtpr 

1 
11 1 3     3 Abandonment 55 9 7 1 4 

Affray.   34 6 18 8 1 
1 
2 

--■ ........ ...._.. ...... 
Arson 

  1   1 2 ...._..   
Carrying concealed weapon  55 3 36 2 5 7   3 

Conspiracy 2 
1 
5 

2 

1 

1 1 ■i :: :: 3 ;E 2 
29 
2 
5 
2 

13 
2 
2 

12 

2 

15 2 ....... 1 

1 
Violation of election laws . 
Embezzlement  _   _ 2   ..._...       1 1   1       



FIFTEENTH JUDICIAL DISTRICT 
INFERIOR COURTS 

JANUARY 1,1944-JANUARY 1,1946 

CONVICTIONS OTHER DISPOSITION 

Unclas- Unclas- 
Offense White Ne ^ Ind an_ sifi >d Wh le Nep ro_ Ind an sified 

M F M F M F M F M F M F M F M F 

5 3 13 3 

32 1 ■jn fi 1 in 1 
„ 

8? ?R 13 13 1 7 „ ,   
199 

2 1 
126 

3 
8 

  
3 11 5 

1th laws                             
iry to property...  24 3 8 2 12 2 1 1   

lis ''4 1 4 

isupport    114 4 32 6 49 8 1 
isupport of illegitimate child..  1 

5 3 1 1 
2 2   

cial misconduct 
a 
1 fi 
1 ? 1 

eiving stolen goods.-  1 1 8 1   
39 3 17 <, 1 4 

)bery in 

QCti0Il.__-  

ider  1 
5 S 5 

1 

1 
in 

1 
1 4 3? 

rancy 34 '5 19 ? 

ithless check..  n 3 4 5 1 

5 9 4 fi 9 

•nal knowledge etc. 
1 

t machine laws 4 
Inaping 

1 
icellaneous           fi'i 15 17 3 o H 9 

Totals RPP OiiO 17Q1 904 , 1R0 3 mi ■ili 917 ., 51 

Convictions....    7.313 

135 
976 

Total   8.424 



SIXTEENTH JUDICIAL DISTRICT 
INFERIOR COURTS 

Assault   
Assault and battery   
Assault with deadly weapon- 
Assault on female   
Assault with intent to kill  
Assault with intent to rape  
Assault—secret   
Drunk—drunk & disorderly- 
Possession—illegal whiskey- 
Possession for sale—sale  
Manufacturing—possession of material for— 
Transportation    — 
Violation liquor laws  

Reckless driving  
Hit and run  

Auto license violations.- 
n motor vehicle laws.-. 

Breaking and entering... 
And larceny.   

Larceny & receiving,. 
Larceny from the person.- 
Larceny by trick & device  
Larceny of automobile  
Temporary larceny.  
Murder—first degree  
Murder—second decree  
Manslaughter  
Burglary—first deeree  
•Jurgiary—se-ond debtee  
AbanJon_ne it  
.4bducti( 
Affmy.- 

Bigamj'.  
Bribery.   
Burning other than 
Carrying concealed weapon  
Contempt.  
Conspiracy  
Cruelty to auimsls.    
Disorderly conduct   
Disorderly house   
Disposing of mortgaged property.. 
Disturbing reUgious worship  
\'iolation of election laws._  
Embezzlement  _  

JANUARY 1, 1944—JANUARY 1, 1946 

White 

M      !• 

Unclas- 

OThER D.SPCPITIONS 

White 

M     F 



SIXTEENTH JUDICIAL DISTRICT 
INFERIOR COURTS 

lure to list tax  
nd drug laws — 

1 and game laws  
cible trt'spass._  
gery   
aication and adultery.. 
ling  and lottery laws... 
1th laws   
est _  

to property  
nioipal ordinances  
nsuppnrt...    
nsupport of illegitiinatc 

ving Ftolen goods.... 

tins officer  

Bspass.. 

irthltss eheek- 

rnal k:inwledg 
against nature. 

it nic-cliine laws  
dnapinL'-  

TotHls  

tc... 

JANUARY 1, 1944—JANUARY 1, 1946 

CONVICTIONS 

Unclas- 

OTHER DISPOSITIONS 

PP 

Bound over to s 
Other dispositioi 

10.9S8 

287 

. 1.412 

.. 12.GR7 



SEVENTEENTH JUDICIAL DISTRICT 
INFERIOR COURTS 

JANUARY 1, 1944-JANUARY 1, 1946 

CONVICTIONS OTHER DISPOSITIONS     1 

Offense White Negro Indian 
Unclas- 
sified Wliite Negro Indian 

Dnc 
sifi 

M M F M F M F M F M 

6 

F M    F M F 

Assault                     

6 

11 4 

4 

2 

1 
■•-■■■ 

4 

J 

184 6 21 2       

3 

    
7 

5 
6 
5 

4 
12 

1 

2 

2 

■■••■ 
'Z ".. 

Hit and run.                   _.      _ -  - 

Ti: 
And larceny                    

Storehrealdn? 

1 

1 

Larcenv of automobile                                .   - ... 

Burglary—first degree     
4   

Affray.   ' 
Bigamy 
B iberv 

1 

■■■■•■ 
•■■■-• 

1 
1 

    
Embezzlement.  _    



SEVENTEENTH JUDICIAL DISTRICT 
INFERIOR COURTS 

0.™. 

JANUARY 1, 1944—JANUARY 1, 1946 

CONVICTIONS OTHER DISPOSITIONS 

White Negro Indian 
Unclas- 
sified White Negro Indian 

Un.las- 
afid 

M F M F M F M F M F M F M F M F 

4 

4 1 
3   

ealth laws.                

2 
3 1 onsupport._.._    ....„ 

1 5 2 

eeeiving stolen goods.__ 3 

-■•■■ 

1 

••-•• ::: 4 2 1 
lobbery                    ...  _ 

2 
lander.    __  

1 
''agrancy 

  
1 

3 
•'30 

2 
23 50 11 

    
14 
  

7 
-     

Totals..-  

Convictions   
Bound over to superior court.-. 
Other dispositions  



EIGHTEENTH JUDICIAL DISTRICT 
INFERIOR COURTS 

Assault and battpry   
Assault with deadly weapon  
Assault on female   
Assault with intent to kill—  
Assault with intent to rape.—  
Assault—secret   
Drunk—drunk & disorderly.  
Possession—illegal whiskey.-  
Possession for sale—sale  
Manufacturing—possession of material for._. 
Transportation   
Violation liquor laws   
Driving drunL_. 
Reckless driving—  
Hit and run  -  
Speeding.—  
Auto license violations   
Violation motor vehicle laws.... 
Breaking and entering   

And larceny. __ _  
And receiving...  

Housebreaking. _ 
And larceny.--  

And receiving  
Storebreaking  

And larceny.— -  
And receiving.-  

Larceny.—  
Larceny & receiving   
Larceny from the person  
Larceny by trick & device.... 
Larceny of automobile   
Temporary larceny.-  
Murder—first degree  
Murder—second degree  
Manslaughter..  
Burglary—first degree  
Burglaiy—second degree  
Abandonment   

Affray- 

Burning other than ai 
Carrying concealed weapon  
Contempt.   
Conspiracy.-  
Cruelty to animals   
Disorderly conduct   
Disorderly house.-  
Disposing of mortgaged property.... 
Disturbing religious worship   
Violation of election laws   
EmbeKlement.     

JANUARY 1, 1944—JANUARY 1, 1946 

CONVICTIONS 

White 

M     F M     F 

OTHER DISPOSITIONS 



EIGHTEENTH JUDICIAL DISTRICT 
INFERIOR COURTS 

0.»e 

JANUARY 1, 1344-JANUARY 1, 1946 

CONVICTIONS OTHER DISPOSITIONS 

Wh 

M F 

Ne 

M 

;ro 

F 

Ind 

M F 

Unc 
sifi 

M 

as- 
d 

F 

Wh 

M 

1 

te 

F 

Nei 

M F 

Indi 

M F 

Un 
sif 

M 

las- 
ed 

F 

7 1 

1 
12 4 

4 
1 5 

5 

1 

3 
1 
9 

2 
4 

1 

3 
3 
6 

2 
5 

16 
^65 

1 

9 
1 
1 

2 

4 
3 

4 
63 

5 

1 

5 
1 

2 
1 

1 

2 

1 

1 

1 
40 

•■ 

fi" 

23 
25 

1 

4 
19 

^ 

6 

36 
2 

2 

2 

8 
2 

... 

  

.... 

  
  

Z 

nsupport.—  

jury                          
)stitution 6 S 

2 

5 

6 
1 

1 

1 

3 

26 

6 
4 
5 
3 

2 

2 
6 
2 
1 

2 

moving crop.— _  

ibberv                       
duction 
inder  _ _   
espass  - _. „  'I.' 

ilse pretense....- _ „. 

ot machine laws 8 
idnaoinc 
evnu^ act violations 

40 
1:^71 

12 
157 425 

3 
2 Totals   .  

Convictions   
Bound over to superior court.- 
Other dispositi. ns  „  



TWENTIETH JUDICIAL DISTRICT 
INFERIOR COURTS 

JANUARY 1, 1944—JANUARY 1, 1946 1 
CONVICTIONS OTHER DISPOSITIONS      | 

Offense White Negro Indian 
Unclas- 
sified White Negro Indian 

Una 
sifi 

M F M F M F M F M F M F M F M 

28 2 2 2 

1 3 ........ 1 
Assault on female __         .   ..            
Assault with intent to kill _  

888 
12 
2 

8 
3 

39 
22 

1 
22 
25 
34 

29 
1 

8 4 1 ........ ..__. ........ 141 3 1 4   .. 

3 
2 
5 
3 

1 1 
1 

..._... ..__.. .._... .._.. ..._.. 

PiycriiriT 

7 
2 

3 
5 Violation motor vehicle laws.        ..„  1 

7 

RoiiSphrpaWing           

And receiving. _.    _... 

And rpcpivine     
12 3 2 1 T              *        ■  ■ 

1 

Manslaughter 
Burglary—first degree 

16 3 .._.. 1 

Brfberv 

3 

Disorderly conduct. _     10 6 1   ........ 2 
I   ^ .......   ....... 

Embezzlement— _ _   1     .  



TWENTIETH JUDICIAL DISTRICT 
INFERIOR COURTS 

Offense 

JANUARY 1, 1944-JANUARY 1, 1946 

CONVICTIONS OTHER DISPOSITIONS 

Wh 

M 

te 

F 

Ne 

M 

gro 

F 

Ind 

M F 

Unci 
sifie 

M 

d 

F 

Wh 

M 

ite 

F 

Nc 

M 

'ro 

F 

Ind 

M F 

Un 
sif 

M 

las- 
led 

F 

1 

22 1 

Municipal ordinances.  
9 

39 
2 1 3 

  7 
2 -■•   _ 

Perjury 
3 2     I 

5 

■•■•■ 
■■■■•; 

•■■■•■ 

4 

Rape 
Receiving stolen goods  
Removing crop —  _ _ 

2 

1 

6 
2 

5 

1 
15 5 1 

■•■■ 
2 

"05 

1 

11 

- 

Slander 
Treapsss      _  _ —  _ 
Vagrancy.       . _ 

Slot machine laws.  - 
5 

121f 56 Totals  „„ _. -    
Convictions  
Bound over to superior court _ 
Other dispositions  



TWENTY-FIRST JUDICIAL DISTRICT 
INFERIOR COURTS 

Assault and battery  
Assault with deadly weapon.- 
Assault on female   
Assault with intent to kiU— 
Assault with intent to rape  
Assault—secret  _. 
Drunk—drunk & di£orderly._, 
Possession—illegal whiskey- 
Possession for sale—sale._. 

lufacturing—possession of material for  
Transportation  „... 
Violation liquor laws   
Driving drunk  
Reckless driving.  
Hit and run  
Speeding.- 
Auto lice 
Violation motor vehicle laws._. 
Breaking and entering  

And larceny    

Larceny.. 
And receiving... 

Larceny & receiving  
Larceny from the person.- 
Larceny by trick & device. 
Larceny of automobile  
Temporary larceny.-  
Murder—first degree  
Murder—second degree  
Manslaughter.. 
Burglary—first degree  
Burglary—second degree.- 
Abandonment   
Abduction  
Affray.   

Bribery.   
Burning othei than arson.  
Carrying concealed weapon.... 

Cruelty to animals.-. 
Disorderly conduct- 
Disorderly house.- 

lortgaged property.-. 
Disturbing religious worship.  
Violation of election laws   
Embezzlement.   

JANUARY 1, 1944—JANUARY 1, 1946 

CONVICTIONS 

Unclas- 

OTHER DISPOSITIONS 



TWENTY-FIRST JUDICIAL DISTRICT 
INFERIOR COURTS 

lire to list tax  
i and drug laws  

i'ish and game laws   
•■orcible trespass.   

ation and adultery.... 
Jaming and lottery laws.-. 
lealth laws.  _ , 

[njury to property _ „.. 
ilunicipal ordinances   
onsupport   

Nonsupport of illegitimate child._. 

Official misconduct- 

Prostitution   
Rape  
Receiving stolen goods.  
Remo^ng crop.  
Resisting officer _  
Robbery  _... 
Seduction   
ilander.  _   

Trespass  _  
Vagraucy.  _... 
Worthless check.   
False prrtens"  
Carnal knov ledge, etc  
Crime against nature  

nachine laws.   
Kidnaping   

• act violations  
Misi llanecus._  

T'tals  

JANUARY 1, 1944—JANUARY 1, 1946 

CONVICTIONS 

Negro 

M     F 

Unclas- 

OTHER DISPOSITIONS 

Negro 

M     F 

Bound over to superior court._ 
Other dispositions    



ALPHABETICAL LIST OF CRIMES IN INFERIOR COURTS 

Assault   . 
Assault   &   Battery 
Assault  -with   Deadly  Weapon 
Assault   on   female 
Assault  with  intent  to   kill 
Assault with intent to rape 
Assault—secret 
Prurk—di.rk   aT^d   Hi<=orderly 
Possession—illegal   whiskey 
Possession   for   sale—sale 
Manufacturing—possession of material for 
Transportation 
Violation    liquor    laws 
Driving   drunk 
Reckless   driving 
Hit   &   Run 
Speeding 
Auto   license   violations 
Violation   motor   vehicle   laws 
Breaking   &   entering 

And   larceny 
And    receiving 

Housebreaking 
And    larceny 

And    receiving 
Storebreaking 

And     larceny 
And   receiving 

Larceny 
Larceny   &   receiving 
Larceny from  the  person 
Larceny  by   trick   and   de\ice 
Larceny   of   automobile 
Temporary  larceny 
Murder—first   degree 
Murder—second   degree 
Manslaughter 
Burglary—first   degree 
Burglary—second    degree 
Abandonment 
Abduction 
Affray    .... 

Bigamy   .. 

Burning   other   than   arson 
Carrying   concealed   weapon 
Contempt 
Conspiracy 
Cruelty  to  animals 
Disorderly   conduct 
Disorderly    house 
Disposal of mortgaged  property 
Disturbing   religious   worship 
Violation   of   election   laws 
Embezzlement 

Failure  to   list  tax 
Food  and   drug   laws 
Fish   and   game   laws 
Forcible   trespass 
Forgery 
Fornication and Adultery 
Gaming and lottery laws 
Health   laws 

Injury  to  property 
Municipal   ordinances 
Non-support 
Non-support  of  illegitimate  child 
Nuisance 
Official    misconduct 

From July 1, 1944 to July 1. 1946 
Convictions Dispoa. 

Other 

54,554 
2,392 
1,454 

5,180 
9,205 
5.913 

547 
14,655 
5,053 
5.131 



ALPHABETICAL LIST OF CRIMES IN  INFERIOR COURTS 

From July 1, 1944 to July  1,  1946 
Other 

Crimea                                                                                                       Covvictions Diapoa. 

Perjury                                             5 6 
Prostitution                           1,559 299 
Rape                                                                                                                               2 115 
Receiving   stolen   goods                                                                                      231 200 
Removing   crop                                                                                                       14 20 
Resisting   officer                                                                                                1,094 157 
Robbery                                                                                                                       35 472 
Seduction                                                                                                                      5 29 
Slander                                                                                                                        26 39 
Trespass                                                                                                                1,202 464 
Vagrancy                                                                                                              1,439 690 
Worthless   check                                                                                                   549 152 
False    pretense                                                                                                      173 242 
Carnal   knowledge,   etc.                                                                                            4 67 
Crime   against   nature                                                                                            8 •      54 
Slot   machine  laws                                                                                                 52 6 
Kidnaping                                                                                                          6 26 
Revenue   act   violations                                                                                            8 2 
Miscellaneous                                                                                                       4,026 1,056 

Totals     ! : 168,341 26,180 



ABSOLUTE SEPARATION GRAND TOTAL 
5yr 
tot. 

One Divorce 
for No. of 
Population 
given below 

1941 1942 1943 1944 945 1941 1942 943 944 945 1941 1942 1943 1944 194S 1941 1945 

BEAUFORT 
White   
Colored.  

TotaL__  

CAMDEN 
White 

50 37 

3 

39 

4 
2 
6 

3 
9 

12 

15 
6 

21 

0 

1 

3 

2 

3 

56 
41 
97 

4 
4 

36 

2 
2 
4 

4 
9 

13 

6 
4 

10 

2 
3 

2 
1 
3 

78 
33 

111 

8 
5 

13 

71 

2 
3 
6 

IS 

4 
1 
5 

0 

1 
2 

1 

4 

65 
34 
9f 

8 
3 

11 

1 

14 
1 
2. 

1 
1 

  

1 

1 

1 

■■-■ 

50 

1 

1 

4 
7 

11 

5 

6 

2 

2 

2 
2 
4 

3 

53 
29 
82 

4 
2 
6 

1 

15 
15 
30 

37 

3 

2 
6 
8 

8 
1 
9 

1 
2 

2 

2 

45 
38 
83 

5 
3 
8 

6 

9 

21 
14 
35 

39 

4 
2 
6 

3 
9 

12 

15 
6 

21 

0 

2 
3 

2 
1 
3 

56 
41 
97 

4 
4 

36 

2 
2 
4 

4 
9 

13 

6 
4 

10 

0 

1 
2 
3 

2 
1 
3 

79 
33 

112 

8 
5 

13 

2 
2 

i 
Vc 

4 

C 

1 

2 

1 
3 
4 

65 
34 
9( 

1 

14 
1 
25 

233 

12 

19 

18 
39 
57 

31 
12 
4c 

10 
1 

11 

6 

728 51S 

Colored. 
TotaL__ 

CHOWAN 
White  

1 

4 

11 

5 
1 
6 

2 

2 

2 
2 
4 

3 

3 

53 
2S 
81 

4 
2 
6 

1 

1 

U 

3C 

3 

6 
8 

1 

8 

2 
3 

2 

45 
38 
83 

5 
3 
8 

6 
3 
9 

21 

5,440 1,088. 

Colored.      
TotaL__ _  

CURRITUCK 
White 

1,052 890 

Colored- 
Total   

DARE 
Whit«   
Colored.   

Total    _..._  

GATES 
White 

1,117 

3,020 

1,341 

0 

Colored. 9 
15 

10 
6 

16 

297 
174 
473 

25 
17 
42 

8 
4 

12 

91 
85 

176 

Total        2,515 5,030- 

HYDE 

Colored. 
Total  _. 

PASQUOTANK 

2,620 

250 

1,628 

5.556 

1,965 

Total 2or 

PERQUIMANS 
White 
Colored.      

Total _  88S 

TYRRELL 

Colored. -  
Total 

21 

1 
1 

19 
26 
45 

2 
1 
4 

1 

20 
26 
46 

5,556 

DISTRICT 2 
EDGECOMBE 
White 
Colored. 

Total      35I    40 1,638 1,966 

1 



MARTIN 
White  

NASH ' 
White  

WASHINGTON 
White...  
Colored... 

Total.. 

WILSON 
White  
Colored   

Total  .„ 

DISTRICTS 
BERTIE 
White   
Colored  

Total  

HALIFAX 
White  

HERTFORD 
White   

VANCE 
White  
Colored  

Total-. 

WARREN 
White  
Colored   

Total   

DISTRICT 4 
CHATHAM 
White   
Colored  

Total..  

1941 1942 1943 1944 1945 

SEPARATION 

1941 1942 1943 1944 1945 1941 1942 1943 1944 1945 

GRAND TOTAL 

One Divorce 
for No. of 
Population 
given below 

1941     1945 



Dl VO RCES 

1941 1942 1943 1944 1945 

SEPARATION 

1941 1942 1943 1944 1945 

GRAND TOTAL 

1941 1942 1943 1944 1945 

One Divorce 
for No. of 
Population 
given below 

1941     1945 

HARNETT 
White  
Colored—  

Total  

JOHNSTON 
White  
Colored  

Total  

LEE 
White- 
Colored.-. 

Total-. 

WAYNE 
WhiteL  
Colored   

Total  
DISTRICT 5 

CARTERET 
White  
Colored  

Total  

Colored  
Total  

GREEN 
White  
Colored   

JONES 
White- 
Colored.- 

Total- 

PAMLICO 
White  
Colored  

Total  

PITT 
White_. 
Colored  

Total-. 



DISTRICTS 
DUPLIN 
White.   
Colored   

Total  

LENOIR 
White  
Colored  

Total  

ONSLOW 
White   
Colored  

Total  

SAMPSON 
White  
Colored  

Total  

DISTRICT 7 
FRANKLIN 
White   
Colored  

Total  

Colored... 
Total-. 

DISTRICTS 
BRUNSWICK 
White.   
Colored   

Total   

COLUMBUS 
White  -.. 

NEW HANOVER 
White   

PENDER 
White  
Colored  

Total-__. 

1941 1942 1943 1944 1945 1941 1942 1943 1944 1945 

GRAND TOTAL 

1941 1942 1943 1944 1945 

One Divorce 
for No. of 
Population 
given below 



1941 1942 1943 1944 1945 

SEPARATION 

1941 1942 1943 1944 1945 

GRAND TOTAL 

1941 1942 1943 1944 1946 

One Divorce 
for No. of 
Population 
given below 

1941     194S 

DISTRICT 9 
BLADEN 

CUMBERLAND 

HOKE 
White  

ROBESON 
White  

Colored.-, 
Total-, 

DISTRICT 10 
ALAMANCE 

DURHAM 
White  

GRANVILLE 
White  

ORANGE 
White.  

PERSON 
White  
Colored.- 

Total   
DISTRICT 11 
FORSYTH 
White  
Colored  

Total  5   27? 

189 184 
175 164 
364   348 



ABSOLUTE SEPARATION GRAND TOTAL 
3JT 
tot. 

One Divorce 
for No. of 
Population 
given below 

1941 1942 1943 1944 1945 194. 1942 1943 1944 1945 1941 1942 1943 1944 194S 1941 1945 

ALLEGHANY 
6   3 .5 10 6 3 5 10 24 

Colored. 
Total _         6 

14 S 

9 

45 
2 

47 

174 
23 

197 

8 
8 

16 

21 
10 
31 

41 
0 

41 

15 
4 

19 

23 
2 

25 

22 
3 

25 

3 

10 
1 

11 

62 
10 
62 

145 
41 

186 

16 
6 

22 

13 
2 

15 

42 

44 

23 
5 

28 

23 

1 
24 

28 
6 

34 

5 

75 
15 
90 

168 
38 

206 

10 
2 

12 

28 
9 

37 

60 
6 

66 

16 
4 

20 

37 
1 

38 

20 
3 

23 

10 

25 
1 

26 

80 
12 
92 

243 
53 

296 

20 
8 

28 

26 
15 
41 

67 
8 

75 

34 
18 
52 

46 
4 

50 

26 
8 

34 

...... 

....... 

  1 1 

1 

1 

6 

14 

14 

53 
0 

53 

156 
25 

181 

9 
4 

13 

23 
16 
39 

40 
4 

44 

21 
1 

22 

60 
2 

62 

30 
2 

32 

8 

9 

45 
2 

47 

174 
23 

197 

8 

le 

21 
10 
31 

42 
0 

42 

15 
4 

19 

23 
2 

25 

22 
3 

25 

3 

10 
1 

11 

53 
10 
63 

145 
41 

186 

16 
6 

22 

13 
2 

15 

42 
2 

44 

23 
5 

28 

23 
1 

24 

29 
6 

35 

5 

76 
15 
91 

16S 
38 

206 

10 
2 

12 

28 

37 

60 

66 

16 
4 

29 

38 
1 

39 

20 
3 

23 

10 

25 
1 

26 

81 
12 
93 

244 
53 

297 

20 
8 

28 

26 
15 
41 

67 
8 

75 

35 
IS 
53 

46 
4 

50 

27 
8 

35 

24 

57 
3 

60 

308 
39 

347 

887 
180 

1067 

63 
28 
91 

111 
52 

163 

251 
20 

271 

110 
32 

142 

180 
10 

190 

128 
22 

150 

1,390 

1,618 

834 

ASHE 
WhitP 
Colored...      . . 

Tot,a1 14 

53 
0 

53 

156 
25 

ISl 

9 
4 

13 

22 
16 
3S 

40 
4 

44 

21 

22 

50 
2 

52 

1 
32 

871 

DISTRICT 12 
DAVIDSON 

Colored...  
Total..   .. 1,007 573 

GUttFORD 
White   
Colored...     

.. .. 
Total _   .    

--■ 

1 

1 

z: Z' 

850 518 

DISTRICT 13 
ANSON 
White   
CnlnreH 

Total   

MOORE 

2,187 1,015 

Colored.  
Total.  

RICHMOND 
White  
Colored... 

794 755 

Total.  836 490 

SCOTLAND 
White  

1 

1 

1 

1 

1 

1 

Colored...  
Total      1,056 438 

STANLY 
WhitP 

Colored.  . .... 
Total 631 

1,221 

656 

UNION 
White     _._  
Colored...     

Total   260 



1941 1942 1943 1944 1945 

DISTRICT 14 
GASTON 
White  

MECKLENBURG 
White  
Colored  

DISTRICT 15 
ALEX.\NDER 
White.___  

CABARRUS 
White  
Colored  

Total  

IREDELL 
White___-_ 
Colored  

MONTGOMERY 
White  

RANDOLPH 
White  
Colored  

ROWAN 
White  
Colored  

DISTRICT II 
BUREi; 
White  
Colored- 

Total- 

CALDWELL 
White  
Colored.-. 

Total— 

1941 1942 1943 1944 1945 1941 1942 1943 1944 1945 

GRAND TOTAL 

One Divorce 
for No. of 
Population 
given below 

1941 1945 



Dl VO RCES 

ABSOLUTE SEPARATION GRAND TOTAL 

Syr 
tot. 

One Divorce 
for No. of 
Population 
given below 

1941 1942 1943 1944 1945 1941 1942 1943 1944 1945 1941 1942 1943 ™, 1945 1941 1945 

CATAWBA 
White 59 

3 
62 

53 
2 

55 

21 
7 

2S 

10 
0 

10 

0 
0 
0 

10 
2 

12 

2 
5 
7 

IS 
0 

IS 

11 
0 

26 
1 

27 

86 
7 

93 

70 
3 

73 

14 
3 

17 

13 
1 

14 

13 
0 

13 

13 

14 

0 
7 

2S 

29 

9 
0 
9 

21 
1 

22 

74 
4 

78 

66 

73 

22 
3 

25 

11 
0 

11 

5 
0 
5 

6 
0 

0 
7 

40 
2 

42 

7 
1 
8 

49 
1 

50 

102 
6 

lOS 

90 
5 

95 

20 
5 

25 

9 
0 
9 

10 
0 

10 

12 

30 
4 

34 

1 
2 
3 

71 
6 

107 
3 

110 

89 
15 

104 

19 
5 

24 

10 
0 

10 

0 

7 
4 

11 

1 
4 

45 

1 
46 

8 
0 
8 

49 
5 

64 

59 
3 

62 

53 
2 

55 

21 

28 

10 
0 

10 

0 
0 
0 

10 
2 

12 

3 
5 
8 

18 
0 

IS 

11 
0 

11 

27 
1 

28 

86 
7 

93 

71 

74 

14 

17 

13 

14 

13 
0 

13 

13 

1 
14 

7 
0 
7 

29 

30 

9 
0 
9 

21 

22 

74 
4 

78 

66 
7 

73 

22 
3 

25 

11 
0 

11 

5 
0 
5 

6 
0 
6 

7 

0 
7 

40 
2 

42 

7 
1 
8 

49 
1 

50 

102 
6 

108 

90 
5 

95 

20 
5 

25 

9 
0 
9 

10 
0 

10 

11 
1 

12 

30 
4 

34 

1 
2 
3 

71 
6 

lOS 
3 

111 

15 
104 

19 
6 

24 

10 
0 

10 

0 

4 
11 

3 
1 
4 

45 

1 
46 

8 
0 
8 

49 
5 

54 

429 
23 

452 

369 
32 

401 

96 
23 

119 

53 
1 

54 

31 
0 

31 

47 

8 
55 

20 
6 

26 

162 
8 

170 

36 
3 

39 

217 
14 

231 

Colored. 

  

  

1 

1 

1 

1 

1 

1 

  

TotaL__  

CLEVELAND 

833 465 

Colored.   
Total   1,055 558 

LINCOLN 
White 

■■•■■■ 

  

Colored   
863 Total 1 007 

WATAUGA 
White   
Colored 

TotaL 1,811 1,811 

DISTRICT 17 
AVERY 
White   
Colored  

0 Total..  4,520 

DAVIE 
White.  
Colored 

Total 1,242 

1,997 

2,389 

1,877 

1,355 

MITCHELL 
White..     
Colored...  

Total   

WILKES 
White   
Colored 

3,99S 

Total 934 

YADKIN 
White   
Colored. __  

Total _.  2,682 

DISTRICT 18 
HENDERSON 
White..  
Colored   

Total..  930 482 



t941 1942 1943 1944 1945 1941 1942 1943 1944 1945 

GRAND TOTAL 

1941 1942 1943 1944 1945 

One Divorce 
for No. of 
Population 
given below 

1941    1945 



1941 1942 1943 1944 

SEPARATION GRAND TOTAL 

1942 1943 1944 1945 

HAYWOOD 
White.  

Total.. 

JACKSON 
White  
Colored  
India. 

Total-. 

MACON 
White  
Colored  

Total... 

SWAIN 
White.  
Colored  

DISTRICT 21 
CASWELL 
White   

ROCKINGHAM 
White  
Colored  

Total  

Colored  
Total  

SURRY 
White  



INDEX 

A.B.C.   Act:   See  Intoxicating  Beverages 
Free Bear  as Compensation for Advertising  Space    177 
Free Beer  as   Compensation  for  Advertising Space     675 

A.B.C.   Board: 
Right  to   Sell   Unfortified   Wine     635 

A.B.C.   Stores;   Election  Petitions     654 
A.bandonment     620 
A-bandonment  and  Non-Support 

Criminal  Law 
Statute   of  Limitations     597 

Abattoirs 
State   Board   of  Health   Rules     658 

Abortion     648 
Ackland Memorial 

University  of  North   Carolina     681 
Adjutant   General 

Checks  Equivalent to  State  Warrants     229 
Opinions   to    229-231 

Administrators 
Appointment   for   Servicemen   Reported   dead   by  government     673 

Adoption:   Child   of   Non-resident   Mother    664 
Children   born  in   Wedlock;   Presumption   of   Legitimacy     316 
Children   Born   in  Wedlock;   Presumed   to   be   Legitimate     321 
Consent;   Effect   of   Divorce   Decree    360 
Consent;   Guardian   Ad   Litem     358 
Construction   of   G.S.    110-50  311 
Consent of Superintendent of  Public  Welfare Where  Commitment  is by  Order 

of    Superior    Court      322 
Consent;   Summons   by   Publication     644 
Consent;   Validity   and   effect   of   Common   Law   Marriage     342 
Eligibility   of   Child   of   Non-resident   Mother    350 
Filing   Copies   with   State   Board  of   Charities  and  Public  Welfare     314 
Grandparents   as  Natural   Guardians;   Consent   When   Both   Parents   Dead     324 
Interstate   Transfer   of   Children      328 
Judgment of   Domestic   Relations   Court   in   Lieu   of   Consent    r.  329 
Legal  Settlement     348 
Local   Records;   Replacement   Procedure     326 
Procedure;  Change of  Entries  on  Forms  after  Final  order   318 
Re-Adoption      645 
Right to Have Child Declared Illegitimate    321 
Release   by Mother   of   Illegitimate   Child—Transfer   Between   Counties     342 
Separation   of   Infant   From   Mother;   Form   of   Petition     320 
Surrender  of   Child  to   Child  Placing   Agency    316 
Validity  of  Order  of  Act  of   State  Juvenile  Court     359 
Void   and   Voidable   Marriages;  Legitimacy   of   Children     345 

Advisory   Opinions   to   Local   Officials        20 
Agricul",ure 

Bakeries;   Inspection     671 
Credit   Unions      197 
Food;   Oleomargarine;   Use   in   Colleges     205 
Linseed   Oil;   Inspection   Laws     206 
Livestock Markets;   Cattle  for  immediate   Slaughter     200 
Livestock   Markets;    Fees      195 
Li-^estock   Markets;   Permits;   bonds     199 
Oleomargarine    Law      196 
Sa.e  of Artificially  Bleached Flour;   Trademarks     198 
Seed   Law      201 
State   Tax   on   Feed  Stuffs   Shipped  to  Military  Reservation     664 
Totacco   Advisory   Council    666 
Tolacco;   Weigh  Master    195 

Airport; 
Muricipal   Financing     605 
Tax   Levy   for   Construction      588 

Alexander   Schools,   Inc  33S 
Aliens 

Physicians    License      623 
Righ-  to   Practice   Medicine     634 

American Legion 
Taxaiion      6X4 
Tax  Sxemption    ...........................".^^^^^^^^^ 601 
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Animals  and  Birds 
Predatory     645 

Appeal 
Prosecuting   Witness     618 

Appi-opriation for Purchase of  Property      34 
"Army"   and   "Navy" 

Business   Names,   Prohibited     629 
Use  as   Trade  Name     644 

Arrest;  Deputizing  of  Citizens     588 
Entering   Dwelling   Without   Warrant     616 
Fugitives      618 

Atlantic and North Carolina Railroad      20 
Attorney   General 

Activities    Summarized         15 
Advisory Opinions  to  Local  Officials        20 
Conferences  and Consultations with Officials of State      19 
Criminal   Cases   Argued by          7 
Fees  Transmitted to State  Treasurer       13 
Recommendation as to Assistant Attorneys  General       19 
Staff   Personnel        15 
Summary   of   Activities    15-30 

Attorneys 
Signing Criminal  Warrant on Behalf of  Client    638 

Attorneys   at Law 
Drawing Deed by Owner Who is Not an Attorney    660 
Fees   in   Extradition   Proceeding     662 

Attorneys  General;  List Since 1776         2 
Auctioneers 

Deputy   Sheriffs     662 
License 
Silver and Glassware    629 

Taxation     610 
Auditor;   State;   Opinions   to    49-52 
Automobile  Loan  Companies 

Recommendation         21 

Bakeries:   Inspection      671 
Bail;   Who   may  take     642 
Bail  Bond 

Approved by Clerk of Superior Court Under Court Order   621 
Bail Bond; Who may fix   648,  649 
Banks   and   Banking 

Authority  to   Act   as   Surety     697 
Cashing  Checks  for  Fees   377 
Common   Trust   Fund;   $50,000   Limitation     390 
Deposits;   Payment  without  Surrender  of  Pass  Book     392 
Directors;   Qualifications      393 
Discounting  Notes   of   Officers   or  Employees     381 
Escheats  390 
Escheats;   Derelict   Bank   Deposits    '.  396 
Hours      649 
Industrial    Banks      382 
Industrial  Loans;   Out  of  State  Lenders     395 
Interest    Fees      380 
Investment and Loan Limitation; Suspension   378, 388, 391 
Joint   Accounts    591,   595 
Limitation   of   Loans;   Foreign  Loans     396 
Limitation  of  Loans;  Subsidiary Corporations     388 
Liquidation      377 
Loans on Household and Kitchen Furniture   380 
Loans   to   Directors      391 
Location on Government Reservation; Banking Hours; Holidays    393 
Military   Reservations      650 
Pawnbrokers;  License Requirements     385 
Prohibition  Against Unlawfully Engaging in  Banking  Business    379 
Right to Refuse Deposits   378,  610 
Safety Deposit Boxes; Joint Ownership; Access  After Death  of  One Owner    605 
Small   Loan   Agencies    383,   384,   885 
Trusts; Transfer  of  Assets     379 

Beer:   See  Intoxicating   Beverages 
Non-tax   Paid   Beer   in   Dry   Counties     657 
Municipal  License  Within   Mile  of   Corporate  Limits    598 

Blind 
Who entitled  to   Aid     422 
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Blind and Deaf 
Compulsory   Attendance   at   Instil utions 634 
Indian    Children      537 

Board  of  Alcoholic  Control;   Opinions   to 492-497 
Board  of   Alcoholic   Control;   See   Intoxicating   Liquors 
Board  of  Anatomy 

Dead   Bodies;   Disposition     528 
Board  of  Barbers  Examiners 

Salaries   of Members   and   Executive  Secretary     524 
Board of  Charities and Public Welfare;  Opinions to  311-366 
Board  of   Cosmetic  Art 

Restoration    of    Certificate      524 
Retirement   System   Prior   Service     452 
Salaries  of  Members   of Board   of Barbers   Examiners     524 

Board   of   Education;   See   State   Board   of   Education 
Board   of   Elections;   Opinions   to    306-310 
Board of Examiners of Plumbing and Heating Contractors; Opinions to   518, 619 
Board  of  Public Welfare;  See State  Board  of  Public  Welfare 
Bonds 

Trustees      643 
Bonds   of   County   Officials     619 
Budget   Bureau;   Opinions   to    208-212 
Buncombe   County 

Board of Financial Control   877 
Bureau  of   Investigation        18 

Report  to   Attorney   General    677-700 
Summary   of   Important   Cases   Investigated    691-700 

Business   Names 
"Army"   and   "Navy"      629 

Caswell Training School 
Admissions   Under   Court   Order    536 
Gifts  for  Inmates'  Use     630 
Insane and Incompetents;  Discharge;  Age Limit   531,   632 

Cemeteries 
Municipal Corporations  Right to Acquire    671 

Chief  of  Police 
Issuance   of   Process      601 
Residence   Requirement      619 

Child   Caring  Institutions 
Corporations ; Approval of State Board of Charities and Public Welfare   318 

Child   Welfare;   Child   Caring  Center     312 
Juvenile   Courts   Jurisdiction      599 
Separation  of  Infant from Mother;  Criminal  Law   313 

Children   and  Minors 
Adoption  of  Child  of  Non-resident  Mother    664 
Blind   and   Deaf,   Compulsory   Attendance   of   Institutions     534 
Child  born  in   Wedlock   presumed  to be   Legitimate;   Right to   Have   Child  De- 

clared   Illegitimate      321 
Compulosi-y  School  Attendance  of   Deaf  and  Blind     327 
Dance  Halls;   Admission  to  where  Beer  and Wine  Sold    672 
Dependent;    Aid   to     422 
Illegitimate   Child;   Putative   Father     647 
Indian,   Blind  and  Deaf     537 
Legitimacy       345 
Pool   Rooms    634,   635 
Sale  of  Cigarettes  to    618 
School   Age   611,   640 
School  Buses ;  Liability for Injury to Minor   412 
Venereal   Disease;   Quarantine     600 
Veterans;   Minor   Spouses     649 
Wills   of   Minor   Veterans  646 

Children   of 
Void   Marriages     651 

Chiropractors 
License;   Illegal   Practice    687 

Church  Owned College 
Taxation       621 

Churches 
Sale of Beer and Wine Near Churches    625 
Sales   Tax     602, 606 

Cigarettes 
Sale  to   Children     618 

Cities  and Towns;  See Municipal  Corporations 
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Citizenship 
Conviction   of   Crime     636 
Physicians   and Surgeons     667 

Civil Actions 
Disposed  of  or  Pending     5, 6 

Civil Air Patrol 
Appropxiations    ,  613 

Civil  Law 
Execution,   Process   Agent,  Unemployment   Commerce  Commission     586 
Liability  for  Pollution  of  Public  Water  Supply    296 

Civil Cases  of  Special  Interest  Summarized    31, 33 
Claims   Against   State     658 
Clerks  of   Court 

Recommendation  for Compensation for Filing  of  Criminal and  Civil  Statistics       17 
Clerk of Superior Court 

Age Requirements   of   Deputy   Clerk  656 
Approval   of   Bail   Bond      621 
Assistants      609 
Endorsement of  Old Age Assistance  Check Drawn to Deceased Recipient    336 
Fees;   Credit  Unions     204 
Fees;  Fines and  Forfeitures     618 
Fees  on Appeal  to  Supreme  Court    652 
Legacies   Paid   to—     609 
Private   Examination   of   Married   Women;   Registration     643 
Vacancies     612 
Vacancies;   How   Filled     672 

Codification,   Division   of         15 
Codification   and Legislative  Drafting   of  Statutes;  Division   of        15 
Collecting   Agencies   Fees     636 
Commission  for  the   Blind;  Opinions  to    422-424 
Commissioner  of   Affidavits   Oath        45 
Commissioner  of  Agriculture;   Opinions  to    195-207 
Commissioner  of   Banks;   Opinions   to    377-399 

Liability for Failure to  Examine Banks    380 
Commissioner  of  Insurance;  Opinions  to    218-228 
Commissioner of   Labor;   Opinions   to     232 
Commissioner  of   Paroles;   Opinions   to    522,523 
Commissioner of  Public  Trust;  Member of  School  Board        85 
Commissioner  of  Revenue;   Opinions   to    98-194 
Compulsory School  Law 

Effect  of  Isolation  or  Quarantine     286 
Concealed  Weapon 

Confiscation     622 
Criminal   Law    593, 603, 639 
Disposal      635 
Non-residents  Right  to  Carry in Automobile  673 
Out of  State  Peranit to  Carry   .'.' 665 
Permits     673 

Constables 
Appointment;    Qualifications      636 
Jurisdiction      697 
Vacancies      612 

Constitution;   Curative   Statutes;   Constitutionality     573 
Contracts  in  Excess  of  $5,000     667 
Contractors 

State  Licensing   Board     427 
Constitutionality  of   Statutes     646 
Coroners 

Removal   of   Bodies     667 
Report   of   Deaths  to    "" 636 
Vacancies;   Unexpired  Terms    595, 602 

Corpox-ations 
Assumed         47 
Directors  Qualification    !!...!...!."..!."!!!!!"!! 643 
Foreign   Corporations   Unincorporated  Subsidiary  644 
Names;  Use of  "United  States"  and  "Reserve"        44 
Non-resident  Fiduciaries     670 
Officers;   Ownership   of   Stock    .' ...'.  593 

Costs 
Affect by Taxes  Due by  Claimant   663 
Taxation—Attorney   Fees       59g 

Countie 
Civil  Air  Patrol; Appropriations            613 
County   Attorney     " 616 
County Board of Education; Liability in Operating Schoor Bus .!!!!!..!!!!.!!!....""!"!..!"!!!!! 664 
Donation of School  Site    657 
Extradition   Costs        '.  662 
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Janitor's   Salary     599 
Juror  Fees;   Special  Venires  from  another  County     619 
Lease   of   County   Home     346 
Lease   of   Property     624 
Liability   for   Personal   Injury     591 
Local   Veterans   Agencies     659 
Monuments;   Donations     589 
Officers;   Leave   of   Absence     589 
Official   Bonds      619 
Private  Sale  of   Property    626 
Real   Property;   Power  to   Lease     334 
Sale  of  Property  at  Private Sale    657 
Tax   Attorney     616 
Tax   Levy   for Vocational   Education     417 
Taxation;   Exemptions   and  Valuations    608 

Counties  and County  Commissioners 
Appropriations   for  Teacherage     56 
Necessary   County  Buildings     674 
Tuberculosis  Sanatorium;  Liability of County for Indigent Patients    364 
Lease   of   Property  422 

County  Board of   Education 
Authority in  Determining  School of  Enrollment     671 
Authority to Determine Racial Segregation of  Pupils     671 
Bladen   County        62 
Liability  in   Operating   School  Bus     664 
Vacancies     606-622 

County   Board  of  Public  Welfare;  Personnel     354 
County Commissioners 

Chairman   Refusing  to   Put  Question     622 
Recording   Veterans   Papers      642 

County   Courthouse;   Custody   and   Control     629 
County Home 

Inmates ;   Discipline     674 
Lease  of     346 

County Officials 
Leave of Absence for Military Service    620 

Courts 
Cancellation   of   Terms     587 
County   Recorder;   Vice-Recorder  671 
Exemption  of  Firemen  From   Jury  Service   663 
Joint   County;   City Juvenile   Court     336 
Juvenile   Courts;   Jurisdiction    360, 338, 599 
Juvenile;   Transfer  of  Custody   of   Child  343 
Mayors   Court;   Jurisdiction     669 
Municipal  Courts;   Fines  and  Forfeitures;  Disposition    645 
Recorder Court;  Age Requirements of Deputy Clerk    655 

Credit Unions 
Agriculture      197 
Clerks   of   Superior   Courts;   Fees     204 

Criminal Cases Argued by Attorney General on Appeal to  7,    13 
Criminal   Cases   of   Special Interest    23,    33 
Criminal  and  Civil  Statistics,  Division of   17, 701 
Criminal  and Civil   Statistics 

Recommendation  as  to  Compensation  of   Clerks  of Court       17 
Criminal  Law 

Abandonment  and  Non-Support;   Statute  of  Limitations     597 
Abortion     648 
Attorney  Signing  Warrant on  BehaK  of  Client    638 
Bail;   who   may   take    642 
Child Welfare;  Separation of Infant from Mother    313 
Concealed   Weapons    593, 603, 639 
Concealed  Weapons;   Confiscation     622 
Concealed   Weapons;   Disposal     635 
Concealed  Weapons ;  Non-Residents Right to  Carry  in  Automobile   673 
Concealed   Weapons;   Permits     673 
Costs;   Justice  of  Peace;  Frivolous  and  Malicious  Prosecution    665 
Drunken  Driving;  Appeal;  Effect on  Suspension  of License    604 
Enforcement   of   Civil   Claim     629 
Extradition;   Costs     593 
Gambling      606 
Gambling   Devices     624 
Grand   Jury     612 
Hit and Run     632 
Justices of the Peace; Commitments to Industrial Farm Colony for Women    529 
Justice  of  the  Peace;   Probable  Cause  631, 640 
Jurors      591 
Lottering   Tickets     638 
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Mayor's    Jurisdiction      
Merchandise ;   Stimulator  Machines 
Military   Personnel;   Surrendei   to   Military   Authorities 
Municipal   Ordinances      
Operating Motor Vehicle While License Revoked 
Out of State Permit to Carry Concealed Weapon 
Owner  of   Motor  Vehicle   Permitting  Drunken  Driving 
Pin   Ball   Machines     
Pollution  of  Public  Water  Supply 

' Prostitution and Assignation; Ciiminal Liability of Owners of PJ 
for   Immoral   Purposes    . 

Prosecuting   Witness;   Appeal 
Sale   of   Cigarettes   to   Minoifa 
Search   Warrants     
Sentences;   Concurrent   and   Cumulative 
Speed   Limit   of   Motor   Vehicles 
Speed   Limits   on   State   Hospital   Grounds 
Suspension   of   Sentence;   Probation 
Tabulations   and   Analysis    .... 
Violations ;   State  Board  of Medical   Examineis   Effect   on   Applicants 
Wine,    Substandard,    Procedure 
Worthless   Checks;   Collection   of   Debt 

Criminal   Procedure 
Solicitors;   Private   Prosecution .-... '      ..   . ' 

Dead Bodies 
Autopsies on  Bodies  of Inmates  of  State  Hospitals    570 
Disposition      528 
Removal;   Notification   of   Coroner 667 

Deaf and Blind 
Compiilsory  Attendance  at   Institution 534 

Deaths 
Reports   to   Coroner   . 636 

Defense  Plant  Corporation 
Taxation     .               610 

Democratic Executive  Committee   Quoium;   Special  Meetings 584 
Demurrage 

Holidays      . 530 
Department   of   Agriculture 22 

Authority to Establish Tobacco Advisory  Council 666 
Bakeries ;   Inspection 671 
Feedstuffs   Shipped  to   Military  Reservation, State   Tax  on                                                     664 
Seed   Law;   Analysis   Tags 655 
Tax  on Feedstuff  Shipped  from  Out  of  State Into  Militaiy  Resei\ation 

Within    State     201 
Tobacco   Advisory   Council 202 

Department   of   Conservation   and  Development 22 
Abandoned   Oil   Wells 375 
Opinions   to     367-376 
Rules   and   Regulations 370 
State  Lakes     372 

Department of  Motor Vehicles,  Opinions  to 463-478 
Dependent   Children,   Aid   to 422 
Deputy  Clerk of  Superior Courts 

Age   Requirement     656 
Deputy  Sheriff 

Acting   as   Auctioneer 662 
Registrar   of   Elections 672 

Detective  Agency 
Privilege   Tax     647 

Detectives 
Collection    of    Claims 638 

Division  of  Criminal  and  Civil  Statistics 17 
Division  of  Legislative Drafting  and  Codification  of  Statutes 15 
Division  of Purchases  and  Contracts,   Opinions to                                                                  400-402 
Divorce 

Abandonment      620 
Estates   by  Entirety   . 653 
Insanity      648 
Member  of  Armed   Forces 624 
Residence  Requirements   and   Separation 627 
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Resumption of   Maiden   Name 673 
Uncontested   Action 650 
Waiting   Period 637 
Wife's   Support                                                                                                                                   . 643 

Dobbs   Farm                                                                                                                                         . 655 
Domestic Relations  Commission 

Expenses      211 
Double Office Holding 

A.   B.   C.   Board  Member                                                                                                                 * 600 
Adjustment   Board   Member 652 
Alderman      594 
Attorney   for   Town 633 
Board   of   Elections,   Chairman 662 
Chief   of   Police 
Constables     
County   Board  of   Education,   Member 
County   Board   of   Health  Members 
County  Commissioners 
County Health Officer 
Deputy   Sherifi 
Fire   Chief     
General   Assembly,  Member 592 
Judge   of   Recorder's   Courts                                                                                                    633, 676 
Justice   of   Peace                                                                                                                          656, 676 
Local   School   Board,   Member 586 
Mayor                                                                                                                         593, 594, 597 
North  Carolina   Veterans   Commission,  Member 34 
Merit   System   Council   Membership 483 
Notaries   Public                                                                                                                    615, 655, 656 
Penalty      663 
Policeman                                                                                                                                           694, 646 
Public   Administrator 662 
Public   Auctioneer 662 
RRegistrar   of  Elections                                                                                                            672, 674 
School   Board   Chairman 600 
Solicitor  of  Recorder's  Court 655 
Tax   Lister     654 
Town   Clerk   ... 592 
Town   Commissioner 603 
Town  Constable                                                                                                                             595, 610 
Township    School    Committeeman 674 
Town   Tax   Collector 669 
Town    Treasurer 592 
Zoning   Commissioner 652 

Education; See Schools 
Education 

World  War  Orphans     425 
Elections 

A.  B.   C.  Store Petitions    ,  654 
Absentee   Ballots;   Municipal   Corporations     629 
Absentee   Ballots;   Special   Election     639 
Absentee  Voting  and Registration  Expenses     600 
Absentee   Voting;   Oath     610 
Ballots;   What   to  Contain     586 
Candidates;   Filing   in   Primary     603 
Deputy   Sherifi   as   Registrar     672 
Federal Offense  Conviction No Bar to Voting    611 
Independent   Voters     611 
Libraries      520 
Misdemeanor   Conviction;  Disfranchisement     618 
Municipal   Corporations   Absentee   Voting     628 
Municipal   Corporations;  Primaries     627 
Municipal   Corporations;   RRegistration  Requirement     630 
Notaries   Public   Serving   as   Registrars     668 
Political   Parties;   Creation   of  New   Party     306 
Poll Tax  Not a Prerequisite to Voting    622 

Residence     598, 618, 622, 629 
Residence  Qualification   of   Candidates     628 
Registrar   Active   Politically     598 
School   Supplements   Procedure     672 
Serviceman's  Right to  File  as  Candidate    624 
Special;   Absentee   Ballots     639 
Special   Bond   Elections     665 
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Special   School   Elections     644 
Splitting  Presidential;   Vice-Presidential  Ticket     611 
Vacancies  in  County Offices  and General Assembly   594 
Writing   in   Names   of   Candidates    626, 629 

Election  Law 
Absentee   Ballot;   Soldiers   in   Prison    607 

Emergency   and   Retired   Judges        49 
Emergency  War   Powers of   Governor    658 
Emergency   War   Powers 

Proclamation  No.   2;   Speed Limits     607 
Enlisted   Reserve   Corps     230 
Entries;   Submerged   Lands     675 
Escheats 

Derelict   Bank   Deposits     396 
Funds   in  Adjutant  General's Office    229 
Liquidated   Banks     390 
University   of  North   Carolina        53 
University of North Carolina; Administrator in Foreign State   428 

Estates by Eneirety 
Divorce     653 

Eugenics  Board 
Enforcement 

idence 
Defective   Search   Warrant „  643 

Executors  and  Administrators 
Bonds   of   Executors     669 
Legacies  Paid to Clerk of  Superior Court    609 
Non-resident   Corporations   as   Fiduciaries    670 
Sale  of  Personal Property;   Bonds;   Transfer       53 

Expenses ;  per diem 
Travel   Expenses;   Lump   Sum Allowance     212 

Expert Witnesses 
Fees        69 

Extradition 
Attorneys   Fees     662 
Costs      593 
Escapees  From  Stonewall  Jackson  Training  School    533 

Fayetteville State Teachers  College 
Fire   Insurance   Coverage    648, 549 

Federal  Tax  Stamp 
Deed   from   State    657 

Fees Transmitted by Attorney General to State Treasurer     13 
Fees 

Clerks  Fees  on  Appeal to Supreme  Court    652 
Highway   Patrolmen     659 
Transmitted by Attorney General to State Treasurer from February Term 

1944  through   February   Term 1946        13 
Fines  and  Forfeitures 

Clerks  of  Superior  Court;  Fees    618 
Disposition      588 
Disposition;   Clerks   Fees 
Sc"     ■   -     - 

rew< 
Fish 

Sale of  Game Fish;  Wliat  Constitutes    374, 645 
Fish Laws 

Private   Ponds;   Licenses     373 
Fishing License 

Private   Ponds     637 
Foreign  Corporations 

Domestication;   "Doing   Business"        46 
Fortune Telling 

Municipal  Corporations  Authority to  Regulate    637 
Franchises 

Taxicabs     651, 667 
ivolous  c 

Costs 
Fugitives 

Arrest     618 
Gambling      606 

Disposition   of   Confiscated   Money     620 
Lottery  Laws;   Merchandise;  Stimulator  Machines     641 
Lottery Laws;  Sales   Stimulator  Machines     641 
Pin   Ball   Machines    628, 641 
Possession   of   Lottery   Tickets     638 
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Game Laws 
Revocation of License; Jurisdiction of  Justice of Peace   gig 
Transporting   Game   Across   State   Line    """'"'"'""" 609 
Unlawful Possession of Game; Eight of Search and Inspection  "!!!!!!!!!!!!!!!!! 367 

Game and Fish Laws 
Batteries  and Blinds;   Currituck  Sound    375 
Exemption  of  Tenant or  Sharecropper from  License  Requirement   .........."... 664 
Military   Reservation     \ g45 
Private   Ponds;   License   Requirements  373 
Repeal   of   Certain  Provisions    "^"'"'"'. 368 
Sale  or Purchase  of   Game  Fish 374 g^j 

Game  Wardens 
Search  and   Seizure     635 

Garnishment 
Taxes;   Open   Accounts     6X3 

Gasoline  Trucks 
Parking   Regulation     632 

Governor 
Cancellation   of   Court   Terms     537 
Emergency   War   Powers   Extended  658 
Opinions   to    Z......34-43 
Veto  Power  658 

Grand    Jury      612 
Guardian and Ward 

Sale of Real Estate in Two Counties; Approval by Judge . 

Health 
Abattoirs     658 
Abattoir;   Authority   of   Board   of     26» 
Bedding;  Stamps; Loss by Out of State Purchase    268 
Communicable and Infectious Diseases; Authority of Board of Health   278 
Conflict   Between   Ordinances     667 
County   Boards   of   Health     274 
County Boards of Health; Conflict Between Regulations of County Board 

of   Health   and   Municipal   Milk   Ordinance     276 
County Health   Officers   as   Deputy   State Health  Officers    246 
District   Boards   of   Health     274 
District   Board   of   Health;   Expenses     287 
Enforcement   of   Sanitary  Regulations   in   Municipalities     234 
Inns,   Hotels,   Restaurants,   etc.;   Sanitation     237 
Inspection of Private Hospitals, Sanatoriums  and Educational Institutions    261 
Massage    647 
Meat Inspection;  Authority of  Board of  Health    284 
Meat  Markets;   Exemption   of   Farmers     234 
Municipal Corporations ; Authority to Levy Tax for Support of Health Program  .... 302 
Pre-marital   Examination     290 
Preventable   Diseases     238 
Psittacosis;    Validity   of   Regulations      278 
Sanitary Districts  Authority to  Adopt and Enforce  Ordinances     235 
Sanitai-y   Districts;   Creation;   Boundaries     239 
Sanitary   Districts;   Enlargement     302 
Tuberculosis;  Federal Grants to States; States Liability    257 
Vaccination   in   Schools    71, 238 
Venereal   Diseases;   Quarantine   of   Minors     600 
Venereal   Diseases;   Regulation     631 
Venereal Diseases ; State Board of Health Authority to Isolate Patients   242 
Water and Sewer Systems; Duty of Municipal Corporations   292, 296 
Whooping   Cough;   Schools      245 

Health Laws 
Local and General Laws; On Same Subject Matter   263 

Health  Officers 
Necessity   of   Oath   of   Office     251 

Hendersonville;   Refunding   Bonds     305- 
Highway Patrolmen 

Fees      659 
Violations of  Liquor  Laws     667 

Holidays 
Demurrage   Charges     530 

Home   Brew     594 
Hospitals for the Insane 

Authority to Make Spinal Fluid Tests    568 
Discharge   of   Patients      531 
Speed   Regulations   on  Grounds     536 
Traffic  Regulations  on  Grounds     675. 
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Household and  Kitchen Furniture;  Mortgages;  Radio Phonograph 
Husband and Wife 

Husband's  Liability for Hospital Expenses  of Insane Wife 
Insane Wife;   Year's   Support     

:ompetents 
See Insane Persons  and Incompetents 

Indians 
Blind   and  Deaf   Indian   Children 
Sale   of   Intoxicating   Beverageb   to   Indiana 

Industrial   Commission   and   Woi kmens  Compensatzon   Payments 
Industrial   Farm  Colony  for  Women 

Commitments      
Commitment   by  Justices   of   Peace 
Parole;   Revocation     

Inebriates 
State   Hospitals;   Expenses 

Insane Persons  and  Incompetents 
Admission   to   State   Hospitals 
Authority   to   Make   Spinal   Fluid   Tests 
Discharge;   Age   Limits   Caswell   Training   School 
Discharge   from   Hospitals   . 
Divorce      
Domicile;   Married   Women 
Eugenics   Board     
Husband's  Liability  for Hospital Expenses  of  Insane  Wife 
Insane  Wife;   Year's   Suppoi-t 
Legacies;    Disposition      
Non-residents;   Transfer   from   State   to   State 
Transfer   Between   States 

Insurance   Commissioner,   Opinions   to 
Insurance 

Agents   Licenses      
Building   Restrictions     
Fire;   Schools,   Application   for   Proceeds 
Fire  Insurance  Fund;   State  Property 
Reciprocity;    Non-resident    Agents 
School  Buses;  State  Board of Education  as  Self-Insurer 
School   Buses;   Toit   Liability 
Special   Committees;   Expenses 
State   as   Self   Insurant     
State   Buildings;   Builders   Risk-Insurance 
State   Fund;   Fayetteville State   Teachers   College 
State   Owned   Property     
Workmens  Compensation   Act;   Self   Insurers 

Interest 
Loan   Agencies     

Itinerant   Photographer's   Licenfae 
Intoxicating Beverages 

A.   B.   C.   Store   Petitions   . 
Ale;  Hours   of   Sale     
Beer;  Municipal  License  Within   Mile of  Corporate  Limits 
Beer;   Non-tax  Paid   in   Dry   Counties 
Beer  Wholesaler  Furnishing  Free  Beer  in Return  for  Advertising  Space 
Beer and Wine;   Cancellation   of   License 
Beer and Wine;  Licenses—Issuance  Mandatory 
Beer and Wine;   Minors     
Beer and Wine ;   License—Non-rc=iidonts 
Beer and Wine;   On   Premises   License 
Beer and Wine;   Possession 
Beer and Wine;  Sale   on   Sunday 
Beer and Wine;   Unfortified   Wine 
Beer and Wine  and   Ale;   Hours   of   Sile 
Churches,   Sale  of  Beer and  Wine Near 
Closing   Hours ;   Beer  and   Wine 
Confiscation ; Disposition    
Highway  Patrolman's  Duty to  Refer Liquor Law VioHtions  to  State  Courts 
Home   Brew     
Possession   of   Federal   Tax  Paid   Liquor 
Possession   of   More   Than   One   Gallon 
Powers   of   County  A.  B.   C.   Boards 
Right of A. B. C. Board to Sell Unfortified Wme 
Sale and Transportation Into Military or Naval Reservation 
Sale  by  Chartered   Clubs   .... 
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Sale of Confiscated Vehicles Subject to O. P. A. Price Limit   667 
Sale  on   Aircraft   Over State   496, 661 
Sale   to   Indians     588 
Shipment   Into   State     630 
State A. B.  C.  Board;  Compliance Board    492 
Storage  and Withdrawal from  State  Warehouse    690 
Transporting   and  Possession   in   Dry   Counties    660 
Transportation  Into   Military   Reservation     653 
Transportation   Into   Naval   Reservation     608 
Transporting   Into   State     659 
Wines;   Adoption   of   Standards     493 
Wine;   Sacramental    495, 497 
Wine;    Substandard;    Criminal   Warrant      495 
Wines;   Sweet  Wine  in  Dry  Counties     494 
Wine;   20%  Sale  in  Smokey  Mountain  National  Park     496 
Wine;   1945   Act     631 
Wine and Beer;   Cancellation   of   Licenses     665 
Wine and Beer;   Licenses;   Issuance   Mandatory      586 
Wine and Beer; 
Wine and Beer; 
Wine and Beer; 
Wine and Beer;   Possession     
Wine and Beer and Ale;  Hours  of Sale . 

Jailers 
Duty to Receive Prisoners from Highway Patrolmen 

Judges 
Emergency   and   Retired   .. 
Regular   and  Special;   Increased   Expenses 
Salary   Increases      
Supreme  Court; Increased Expenses 

Criminal   Law;   Alternate   Jurors 
Firemen   Exempted     
Special  Venire to  Another  County,   Fees 

Justices of the Peace 
Acknowledgments     604 
Costs   in   Frivolous  and  Malicious   Prosecution 665 
Dismissal   of   Case     633 

586 
Gambling    606 
Game   Laws;   Jurisdiction 
Performing   Marriage   Ceremony 
Probable    Cause      
Practice   of   Law      
Removal   for   Crime     
Vacancies; Delivery of Records to Clerk of Superior Court 
Witnesses   Failing   to   Appear 

Juvenile  Court 
Jurisdiction;  Continuing   Jurisdiction;   Minority  of   Child 
Joint   County;   City   Juvenile   Court 
Jurisdiction   and   Responsibility    .... 
Transfer  of  Custody  of   Child     
Validity of Orders  Out of;  Adoption 

Labor;  Commissioner  of;  Opinions to    232 
Landlord and Tenant 

Taxation  of  Undivided   Crop     615 
Laundries 

Taxation     597 
Law Enforcement  Officers 

Witness   Fees     652 
Law Enforcement Officers Benefit and Retirement Fund 

Application  When  Husband  and  Wife  Separated        49 
Eligibility        51 

Laws;   Effective   Date    627 
Legal  Settlement     348 
Legislative Drafting and Codification of Statutes—Division of      15 
Legislative   Drafting        17 

Libraries 
Special   Elections;   Petitions    620 > 
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Live  Stock 
Sale   for   Immediate   Slaughter     655 

Loan Agencies 
Automobile;   Recommendation        21 

Loan  Agents 
Interest   Rates      626 

Local,   Government  Commission;   Opinions to     305 
Local Governmental Employees  Retirement System 445, 446,  447 

448,  449,  450,  451, 452,  454,  457. 
State   Control     439 

Lotteries 
See Gambling 

Lumber as  Farm Product    626 

Marriage 
Abandonment  620 
Age   Requirements    648, 670 
Children   of   Void   Marriages     651 
Common Law Marriage; Validity and Effect in Adoption Proceedings    342 
Consanguinity;   Double   First  Cousins  673 
Conviction   of   Crime   No  Bar     620 
First   Cousins     600 
Health   Certificates     614 
Health   Certificate   by   Osteopath     604 
Justice  of  Peace;  Deputy Register of Deeds  Performing  Ceremony    655 
Premarital    Requirements      623 
Proxy   Marriages    601, 617 
School   Pupils     71, 637 
Void   Marriages     633 
Void  Marriages;   Procedure   to   Declare     633 
Void   and  Voidable     651 

Adoption;  Legitimacy  of  Children     345 
"Waiting   Period     670 

Marriage  LaYsfs 
Health   Certificates     291 
Pre-marital    Examination      290 

Marriage  License 
How  Long  Valid  Before  Ceremony    641 

Marriage   License  Act 
Violation   by  Register  of  Deeds     242 

Married  Women 
Legal   Names      632 
Private  Examination   643, 650 
Private   Examination   No   Longer   Required     623 
Resumption   of  Maiden   Name     673 

Massage      647 

Authority  and Jurisdiction   in   Criminal   Cases    669 
Power  to Make  Arrests    607 
Process  Not  Returnable  Before  Justice  of  Peace     631 

Medical  Care  Commission 
"Cost   of   Hospital   Care"   Interpreted 
Medical School  of University of  North  Carolina:  Expansion     566 

Merit  System 
Rules;   Interpretation   of   G.   S.  126-6     486 
Veterans   Preference   Rating      662 

Merit System  Council 
Contracts   With   Municipal   Civil   Service   Commissions     479 
Employees  of  State Board of  Health-Coverage    490 
Membership;   Double   Office   Holding     483 
Opinions   to    479-491 
Regulations      483 
Scope   of   Authority  242 
Veterans;  Employment  While Receiving  Retirement  Pay     479 
Veterans   Preference   Rating    480, 484, 487, 488 

Merit System Law 
Board   of   Public   Welfare     854 

Military  Officers 
Verification;   Probate   and   Registration     599 

Military Personnel 
Surrender   to   Military   Authorities     612 

Military Reservation 
Game Laws    645 
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Milk Ordinances 
Conflict Between Municipal  Ordinances  and Health  Regulations    667 

See Children 
Miscellaneous   Opinions   Not   Digested 573-585 
Mortgages 

Household  and  Kitchen  Furniture    670 
Motor Vehicle 

Department         18 
Motor  Vehicles 

Authority of Department of Motor Vehicles to Suspend Licenses    604 
Drunken  Driving Appeal;   Svispension of  License     604 
Farmers   License     626 
Federal   Tax   on   Transportation;   Exemptions     465 
For   Hire   Operators;   License   Plates    620 
Franchise   Haulers   Licenses     468 
Hit   and   Run     632 
Inspectors'    Oaths      478 
Licenses   Over   $400.00      478 
License Plates; Improper Use of "For Hire"  Plates; Penalty   466 
License  Revocation  on   Out  of State   Conviction     653 
License   Revocation;   Operating   While   Revoked     602 
Licenses;   Refunds      468 
License Suspension for Failure to Satisfy Judgment   665 
License   Tag;   Display   of     624 
Municipal   Taxation     649 
Operating   Motor   Vehicle   While   License Revoked     522 
Owner  Permitting   Drunken  Driving     659 
Registration  of  Vehicles  in  More  than  One  State   (V.  P.  Loftis  Company)     463 
R. F. C. License Requirements When Vehicle Leased to Private Operator   473 
Revocation   or  Suspension  of  License  for  Temporary  Larceny  of  Automobile     471 
Seizure of License Plates to Enforce Collection of  Fees   465, 596 
Sirens      612 
Special  Mobile   Equipment;   Earth  Movers     474 
Speed   Limit      646 
Speed Limits  in  Effect After November  1st,   1945     471 
Speed  Limits  on   State   Hospital   Grounds     536 
Taxieabs ; Recision of License for Lack of Certificate of Convenience and Necessity 470 
Traffic  Regulation  on  State  Hospital  Grounds     675 
Uniform   Drivers   Act;   Federal   Employees     477 
Uniform Drivers   Act;   Transporting   Liquor  Illegally    469 

Municipal  Corporatioi 

Arrest by Municipal Police Officer Outside Corporate Limits    613 
Arrest by Police  Officer Outside Corporate  Limits  Exception    661 
Authority  to   Construct   Post   Office   Building   for Rental     672 
Beer  Licenses   Within   Mile   of   Corporate  Limits     598 
Building   Permits;   Building   Restrictions     596 
Cemeteries;   Right   to   Acquire     671 
Chief of Fire Department;  Building Inspector; Fire Hazards; Penalties    218 
Civil   Air  Patrol   Appropriations     613 
Condemnation   of   Unsafe   Buildings     617 
Contracts   in   Excess   of   $1,000;   Advertisement     640 
Contribution to Historical Publication of City and County   598 
Contributions   to   State   Guard      230 
Contributions   to  War   Memorial   Funds     633 
Corporate   Limits;   Extension    625, 675 
Contracts  in   Excess   of   $5,000     667 
Criminal   Law      587 
Dissolution     626 
Elections;   Absentee   Voting     629 
Elections;   Primaries      627 
Elections;   Registration     630 
Elections;   Writing  in   the  Names   of   Candidates    626, 629 
Employees Right to Participate in State Retirement   575 
Engaging   in   Merchandising      630 
Exclusive   Franchise;   Taxieabs     619 
Fireworks  653 
Fortune   Telling;   Regulation     637 
Fortune   Tellers   and   Phrenologists; Licenses     639 
Furnishing  Water and  Electricity to  Out of  Town Customers     625 
Gasoline   Trucks;   Regulation   of   Parking     632 
Health Program;   Authority to   Levy  Tax  to   Support    302 
Housing Authorities ;  Sale of Homes to Veterans    667 
Itinerant  Photographers License    637 
Jewelry   Salesmen     608 
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Mayor's   Power  of   Arrest   .. 607 
Milk Ordinances ;  Conflict With County  Health Regulation 667 
Motor   Vehicles;   Taxation 649 
Municipal Building  Code; Not Applicable to State Projects    640 
Municipal   Retirement   Systems;   Tiustees   Qualihcations 435 
Music   Clubs;   Contributions 614 
Necessary   Expenses;   Freezer  Lockois   in  Municipal  Market 
Necessary   Expense;   Public   Bath   House    . 656 
NecessaiT   Expense;   Public   Hospitals 596 
Officers   and   Employees  Distinction 605 
Officers;   Residence   Requirements 619 
Parking   Lots     636 
Planning   Boards     590 
Police   Jurisdiction      625 
Police   Officer;   Qualifications 587 
Poll   Tax      596, 608, 627 
Pool   Rooms     625 
Pool   Rooms;   Minors     634, 635 
Privilege   Tax     590 
Purchase  of Horses   for   Resale 667 
Railroads;   Taxation     595 
Regulation   of   Business   Houis 625 
Sale  of  Beer and  Wine;  Closing  Hours 640 
Sale  of  Beer and  Wine  Neai   Chdiches 625 
Sale   of   Power   Line     599 
Sale   of   Property     605 
Sale of  Real  Estate   _^ 596, 661 
Sidewalks ;   Use   by  Railroads 651 
Streets;   Opening,   Altering   and   Closing 641 
Surplus   Funds     590 
Taxation;   Valuation   of   County 657 
Taxation;   Unimproved   Property 615 
Taxation;   Vending   Machines 601 
Tax   Lists     608 
Tax   Rate     640 
Tax  Rate;   When   Fixed    641 
Taxicabs ;   Bonds  and   Insurance 627 
Taxicab   Franchises     651, 667 
Taxicabs;   Limiting   Number 599 
Taxicabs;   Regulation      592,  6>1, 651, 666, 669 
Taxicab   Stands      661 
Theati-es;   Regulations     630 
Town   Clerk;   Qualifications 632 
Town  Commissioner;  Not Requned to  Bo  Piopcity  Owner 652 
Town   Commissioners;   Vacancies 623 
Vacancies    in    Office     588 
War  Mobilization   and   Reconvei^ion   Act  of   1944 580 
Water   Accounts;    Interest 599 
Water   Rates ;   Minimum   Charges 662 
Water   and  Sewer   Systems 292 
Water   Systems;   Purchase  of   Exi'-ting   Sj^stem 656 
Zoning   Ordinances     654 

N 

Names 
Changing      613 
Changing;   Residence   of   Applicant     621 
Resumption   of   Maiden  Name     673 

Necessary  Public   Expense 
Public   Bath   Houses      656 

Negroes 
Graduate   Courses   Outside   of   State     557 
North Carolina College for Negroes Graduate Courses; Expenses Out of State   557 

Newspapers 
False    Information      633 

North  Carolina  College for Negroes 
Eminent  Domain     55S 
Graduate  Courses;   Expenses  Out  of  State     557 
Opinions   to    557-560 

North  Carolina  Hospitals Board  of  Control 
Leasing   of  Property For        35 

North  Carolina Industrial  Farm  Colony    655 
North  Carolina  Recreation  Commission 

Expenses   of  Meetings        60 
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Notaries Public 
Bank  Employee  as  Notary  Public 382 
Commission;   Expiration   and   Renewal 648 
Double   Office   Holding   .                                                                                                  615, 655, 656 
Revocation   of   Commission 615 
Serving   as   Registrars  of   Election                                                                . 668 

O 

O. p. A. Ceiling Price 
Sale  of  Confiscated Vehicle Under Liquor Laws 667 

Oil and  Gas  Conservation  Act of  1945 375 
Office   Digest   of   Opinions     586-676 
Old  Age  Assistance     422 

Endorsement of  Check Drawn to Deceased Recipient 336 
Public Institutions;  Lease by  County 346 
Reciprocal Agreement with State of Virginia 311 

Optical  Companies 
Sales   and   Use  Tax     617 

Optometry 
Unauthorized Practice     684 

Osteopath 
Marriage   Health   Certificate     604 

Oyster  Grounds 
Leases   and Grants     369 

Partition Proceedings 
Fees   and   Commissions     630 

Partnerships 
Assumed  Names   in  Business     649 

Pawn   Brokers 
License   Requirements;   Regulation     385 
Usury      630 

Peace Officers 
Company  Police       41 

Pest Control 
Drainage Districts  Soil  Conservation  Act    615 

Photographers 
License   Requirements     605 

Phrenologists and Fortune Tellers 
Municipal  License    639 

Physicians and Surgeons 
Aliens   License   Requirements     623 
Aliens'  Right to Practice     634 
Board of Health  Membership    658 
License   Requirements     654 
Psychiatrists;   License   Requirements     333 
Relationship With Patients; Health Officer Relation  With Patients   288 
Qualifications;   Citizenship     667 

Planning Boards 
Municipal     590 

Plumbing and Heating Contractors 
Licenses     618 

Policemen 
Territorial   Jurisdiction      625 

Police Officers 
Arrest  Outside  Corporate  Limits     613 
Qualifications      587 
Jurisdiction in Making Arrest Outside Corporate Limits   661 

Political Parties 
Creation  of  New  Party    306 

Pool Rooms 
Licenses      625 
Minors    634, 635 

Practice of Law Defined 
Justices   of   Peace    632 

Predatory  Animals   and   Birds     645 
Prisons 

Jailer;   Sheriff     614 
Probation 

Suspension  of  Sentence;  Criminal Law   616 
Probation  Commission; Opinions to   616, 517 



28] BIENNIAL REPORT OF THE ATTORNEY GENERAL 

Psychiatric  Hospitals 
Authority   to   Construct  and   Operate    

Psychiatrists 
License   Requirements     

Public  Cemeteries 
Public   Expense     

Public  Health;   See  Health 
Public Hospitals 

Not   Necessary   Municipal   Expense 
Public  Officers 

Age Requirement     
Public  Office 

Conviction   of Felony;   Citizenship  Restoration 
Purchase and Contract;  Division of;  Opinions to 

Railroads 
Taxation   of   Municipal   Corporation     B95 
Use  of   Sidewalks  as   Railroad  Siding     651 

Red  Cross Membership 
Application of Veterans Preference Provisions of Merit System    488 

Reformatories 
Stonewall  Jackson  Training  School;  Commitments; Age  Limits    527 

Register of  Deeds 
Vacancies     G74 
Veterans   Discharges;   Certified  Copies     656 
Veterans   Records;   Fees      642 
Violation  of  Marriage License Act     242 

Residence 
Acquired;   How     642 

Retirement System 
(See Teachers'  and  State  Employees  Retirement  System) 

Retirement System;  Teachers and  State Employees;  Opinions to   434-462 
Revaluation  of  Property 

Postponement      656 
Revenue   Department     18 
Reynold's  Foundation 

Venereal   Disease   Educational   Program  575 
Rural   Electrification   Lines 

Tax   Exemptions     662 

S 

Safety Deposit Boxes 
Joint Ownership; Access After Death of One Owner   605 

Salaries  and  Fees 
Assignment      616 

Sanitary Districts 
Rates   Charged   for  Services     213 

Sanitary Inspections '  1' 
Public   Institutions     254 

Schools   

. 640 

Athletic  Contests   Civil   Liability    !'."1.."!1!!!'!!!!!!!!1    !  600 
Attendance   Law;    Effective   Date     ''.'''''^^'".  82 
Authority   of   Board   Member   Over  Teacher   .L.!"!!^!!!^^!!!!!!!  76 
Authority of County to Pay Teacher for Time Lost Due to Weather  92 
Board   of   Trustees;   Vice   Chairman                                                g3 
Board  Member a  Commissioner of  Public Trust  nn 
Budget;  Debt   Service  

Liability   for   Operation     g4 
Sale   of   Discarded   Buses       Aon 
Tort   Liability;   Insurance  on  Buses'"  
Use  to   Transport   Cost  of  Lost  Colony '"  419 
Vocational   Students          07 

r^^;^f^n*^r'^'"°'"v liability of State and'County'::::::::::::::::::::::::::::::::;:::::::::::::::::::: 412 
Capital   Outlay   Lexington  City   Administrative   Unit 70 
City Administrative   Units;  Boundaries    ZZZZZZ^ZZZZZZZZ^. 674 
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City   Administrative   Units;   Changing   Boundaries        96 
Compulsory Attendance  of  Deaf  and  Blind  Children   327. 535 
Compulsory   Attendance   Officer;   Salary     594 
Compulsory  Attendance  Laws;   Eflfect  of  Isolation  or Quarantine    286 
Compulsory   Attendance   Law;   Venue    83, 650 
County Boax-d  of  Education;  Authority  in  Determining  School  of  Enrollment     671 
County  Board  of   Education;   Authority  to  Determine  Racial  Segregation of  Pupils 671 
County  Board  of   Education;   Bladen  County        62 
County  Board   of   Education;   Vacancies     606 
County   Superintendent        57 
County   Tax   Levy  for  Vocational   Education  417 
Current   Expenses;  Basis   of   Allocation   to   City   Administrative   Unit        77 
Date  of  Tei-mination  of   Provisions  of  G.  S.   115-355        93 
Debt   Service   Funds;  per   capita   Distribution       63 
Discipline  on   School   Buses        81 
Dismissal   of   Teachers;   Continuing   Contracts        94 

Disposition  of Fines ;  Forfeitures ;  Penalties  and Poll  Taxes    415 
District   Boundaries;   Corporate   Limits        65 
Donation   of   Site by  County     657 

Fines   and   Forfeitures      645 
Fire   Insurance;   Application   of   Proceeds        68 
Gasoline   Tax;   Exemption     400 
Health   Laws;   Vaccination   and   Immunization        73 
Health;   Venereal   Disease        79 
InjuiT to  Child  Not  Riding  School  Bus;  Workmens Compensation  Law   403, 405 
Liability   for   InjuiT  to   Student     652 
Liability of Parent of Minor Driving  School Bus        58 
Local   Committee;   Appointment;   Increasing  Membership     670 
Local  Committeemen;   Residence     595 
Luncheon   Programs        42 
Lunch  Rooms;   Compensation  Insurance  on   Employees        88 
Maps ;   Purchase   for    -  400 
Marriage   of   Pupils     71, 637 
Per   Capita   Distribution;   Intangible   Tax    '.     59 
Power  to   Suspend  or  Dismiss   Pupils       60 
New   City   Administrative   Unit     666 
Private  Schools; Extent  of  State  Control        72 
Property   Deeds;   Reversions        91 
Pupils: 

Age   of   Adm 
Age  of  Enrollment:   Proof   of   Age    78, 611, 647 
Injury to Child Not Riding School Bus; Workmens Compensation Law  403, 405 
Liability   for   Injury   to     652 
Marriage     71, 637 
Power to   Suspend   or  Dismiss        60 

Resignation   of   Teachers   or   Principals     661 
Revolving   Fund   for  Lunches     409 
Salary    Schedule         57 
Sale  of   School   Property   ' 611 
Sale  of School  Property;  Application  of  Proceeds        62 
Sale  of   School  Property;  Disposition   of  Proceeds     87 
School   Buses;   Discipline   on    'I.'.'" 647 
School   Buses;   Insurance   Coverage     405 
School Buses : State and County Liability in  Operating School Bus  ..."..".........."."eeSt! 664 
Secret   Societies     gl7 
Soliciting Teachers   and  Pupils  During  School  Day  .''^y.'!^!"!^"''^^"ll!!l!!!^!!^!^!!'^^''!!"^!^!l^!!    59 
Sites;   Condemnation   Proceedings              92 
Special   Elections    ^.^''!^^^"!^'!^!!!^!!^!^^!"!I!!!!''^!^!!^^^y"!" "^ !!r    644 
Special   Supplements;   Elections:   Electors   Oualificat'ors     "" 
Special  Supplement:  Payment  of  Recreation  Director  from Special   Tax 
Supplements;    Election   Procedure 
Supplies:   Fuel     
Teachers 

Age   Limit     
Assignment   of   Salaries 
Authority of County to Pay Teacher for Time Lost Due to Weather 
Contracts ;   Resignations 
Dismissal    
Dismissal   of;   Continuing   Contracts 
Notice of  Re-election  and   Acceptance 
Resignation    of      

672 
55 

Tax    Listing      
Termination   of   Contract 

To^fI''^r?-°'^^*-°"  °" ^"'^' ^'°* ^^^^^"1  County Expense Textbook  Commission;  per diem  and  Expenses 
Textbooks;   Indefinite   Contracts 
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Transportation   Between  Schools for  Lunches   .„  407 
Transportation  of  Teachers on Buses Not Lawful County Expense       89 
Trucks Owned and Operated by County Board of Education      88 
Tuition   for   Out-of-County   Pupils      90 
Use of School Property for Civic or Fraternal PuipobCb   631 
Vaccinations       "^l* 238 
Veterans   Return   to  Employment in   Schoolb   413 
Vocational   Students   Busses      37 
Workmens  Compensation;  Liability for Injury to Pupils      60 

Search and Seizure 
Game    Wardens        635 

Search  Warrants 
Admissibility  as Evidence  When  Defective 643 
Sei-vice   on   Sunday 607 

Secret Societies 
Schools      617 

Secretary   of   State;   Opinions   to • 44-48 
Sei-vicemen 

Absentee   Ballot;   Soldier   in   Prison 607 
Divorce      524 
Poll    Tax    Exemption 623 
Right  to   File as   Candidate 624 

Sheriff 
Jailer      . 614 

Smokey  Mountain  National   Park 
Sale of  20%   Wine • 496 

Soil  Conservation  Act 
Drainage  Districts   Pest   Control 615 
Expenses  and  per diem  of  Supeirvisors . 430 

Soldiers  and  Sailors;   See  Veterans 
Soliciting  Alms 
License   Requirements      352 

Solicitors 
Ci-iminal   Procedure;   Private   Prosecution     373 
Distribution of State  Publications  by  Secretary  of State       46 
Salary   Increases         40 

Special   Police   Officers        41 
State Auditor 

Claims Against State; Duty to Investigate      51 
Opinions   to    49-52 

State   Banking   Commission        20 
Opinions   to    377-399 

State  Board  of  Alcoholic  Control;   Opinions  to   492-497 
State Board of Charities and Public Welfare; Opinions to  311-366 
State  Board of Corrections 

Industrial  Farm   Colony  for  Women     542 
Opinions   to    542-543 

State Board of  Cosmetic Art;  See  Board of  Cosmetic Art;  Opinions to  524-525 
State  Board of  Education;  Basal  Textbooks       79 

Basal   Textbooks   for  Primary  Grades        75 
Opinions   to    403-421 
Self-Insurer;   School   Buses     405 

State  Board of   Elections;   Opinions to    306-310 
State Board of Examiners of Plumbing and Heating Contractors 

Licenses      51g 
Opinions   to    ZZZZZZZZZ^""ZZZZ"""'5i8-519 

State Board of Health 
Abattoirs     658 
Opinions   to    234-304 
Publication  of Regulations;  Filing  With  Secretary of  State    244 
Statutes ;   Appointment   of   Members   of   Local   Health Units     247 
Water   and  Sewer   Systems     292 

State  Board  of  Medical  Examiners 
Criminal   Law   Violations;  Effect   on   Applicants     661 

Change  of  Name  After  Issuance    5gl 
Educational   Requirements     
Grounds   for   Refusal     
Refusal;   Remedy  of   Applicant 

Consent 
; Validity of Orders of Out of State Juveniie'courts'! 
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License  Requirements  for Soliciting  Public  Alms;  Non-residents 
Merit   System  Laws     
Orphanages ;   Licensing  Requirements 
Orphanages  and  Other Institutions,  License  Requirements 

State  Board  of  Public  Welfare 
County  Boards  of  Public  Welfare; Personnel 

State Bonds 
Destruction   of   Surrendered   Bonds 

State   Bureau   of   Investigation 
See Bureau of Investigation 

State College 
Operation of Store on Campus by State Commission for the Blind 

State  Commission  for the Blind 
Authority  to   Operate   Public   Utility 
Case   Workers ;   Qualification 
Operation  of  Store on College  Campus 
Opinions   to     
Vocational   Rehabilitation 

State Department of Archives and  History 
Donations   of   Funds   to Unofficial   Organization 
Opinions   to     
Retirement   Act     
Sale   or   Loan  of   Material 

State  Departments   and   Agencies 
State  Department of Agriculture 

See   Department   of   Agriculture 
State  Department  of  Conservation  and  Development 

See Department of  Conservation  and  Development 
State  Employees 

Military   Service;   Leave   of  Absence 
Political   Activities     
Vacation ;   Sick   Leave    ... 
Witnesses   Under   Subpoena 

State  Guard 
Application  of  Veterans  Preference Provisions  of  Merit  System 
Veterans    Preference      

State Highway Commission 
Authority to  Regulate Use  of  Highways 

State  Highway Patrol , 
Authority to Make  Arresis 
Commitments   to   Jail     

State  Highway  Public  Works Commission;   Opinions  to 
State  Hospitals   and  Institutions;   Opinions  to 
State Hospital 

Admission   of   Feeble  Minded and  Insane     
State Hospital for the Insane 

See Hospitals for the Insane 
State  Hospital 

Inebriates;   Expenses     
Nurses   Home   Equipment 

State Hospitals Board of Control 
Autopsies   on   Bodies of  Inmates   of   State  Hospitals 
Insane  Persons  and  Incompetents,  Transfer Between  States 
Opinions   to     
Psychiatric   Hospitals;   Authoiity   to  Construct  and   Operate 

State  Hospitals 
State   Tuberculosis   Sanatorium 

State  Industrial   Commission;  Opinions  to 
State Lands 

Entries;   Descriptions;   Agents 
State  Lakes 

Regulation  of Passenger  Boats;  Utilities   Commission 
State   Library   Commissions;   Opinions   to 
State  Licensing Board  for  Contractors 

Surplus   Funds     
State Medical  Care  Commission;  Opinions  to 
State  Museum 

Liability for  Loss  of  Articles  Loaned 
State Officials 

Leave  of  Absence  for Military  Service 
State of North Carolina 

Claims    Against     
State   Probation   Commission;  Opinions   to 
State  Property  Fire  Insurance   Fund 
State  Recreation  Commissioner 

Enabling   Act     
Opinions   to    ,....[ 

[Vol. 

487 
652 

233 
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State School for Blind and Deaf 
Free   Textbooks     533 
Superintendents   Duties     532 

State  Superintendent  of  Public  Instruction;   Opinions  to    55-97 
State Teacher's  Colleges; Opinions  to   546-552 

Admission   and   Dismissal     546 
East   Carolina   Teachers   College;   Residence  Requirements     550 
Elizabeth  City  Teachers   College;   State's   Civil  Liability     549 
Fayetteville State  Teachers  College;  Fire Insurance Coverage    548 
Water   Systems;   Liability   When   Abandoned     546 

State   Treasurer;   Opinions   to    53, 54 
State   Veteran's   Commission;   Opinions  to    553-556 
Statistics 

Recommendation to    Include in Bill of Cost Fee to Compensate Clerks of Court      17 
Statutes;   Effective   Date     627 
Stonewall  Jackson  Training School 

Commitments;   Age  Limit     527 
Escape   from;    Extradition      533 

Stream Sanitation  and Conservation  Committee 
Appropriation         38 

Streets 
Opening;  Altering  and Closing    641 

Submerged  Lands 
Entries '.  675 

Sunday 
Sale  of  Beer and  Wine  . 
Service   of   Search   Warrant 

Superintendent  of   Public   Instruction;   Opinions   to    55-97 

Taxation 
A. B. C. Act; Crown Tax; Crowns Lost in Transit; Misfit Crowns; Refund   134 
Ad Valorem: 

A.  B.   C.   Board   Property     634 
County;   City;   Valuation     657 
Date  on   Which   Ownership   Determines  Liability     669 
Exemption   Non-Profit   Golf   Club     619 
Exemption   Private   Corporations     626 
Lien  for Prior Years;  Personal and Real Property    674 
Listing   Improvements   Separately     606 
Penalty  for   Failure  to   List     664 
Release   of   Separate   Parcels     658 
Veterans   Exemptions    ....f  616 

American   Legion      614 
Auctions      610 
Costs;   Attorney   Fees     598 
Costs  in  Criminal Cases  Offset by  Taxes  Due    663 
Crown Tax;  Beer Seized Under Pure Food Laws    149 
Crown  Tax;   Non-Tax   Paid   Beer     136 
Dredging   Contracts With  Federal   Government   591 
Exemptions : 

American    Legion     601 
of   Farm   Products     660 
(Miss   Florence   Boyd)  551 
Valuation      608 

Foodstuffs  Shipped to  Military Reservation; State  Tax  on  664 
Franchise  Tax: 

Base  Detennined  as  of  End  of  Fiscal  Year    107 
Foreign   Corporation;  Unincorporated   Subsidiary    127, 644 
Gross Receipts  from  Sale  of  Power to  Naval  Air Station     108 
Initial Tax; Tax Not Restricted to Original Amount of Capital Stock   175 

Garnishment      gj3 
Gasoline Tax: 

Emergency Purchases Exempt in Certain Cases   402 
Schools   Exemption     Ann 

Gift  Tax:   *"" 
Charitable    Gifts      og 
Poor   Relatives       -no 

Income  Tax :   ^^^ 
Arrny   Officers   Retirement   Pay 
Basis for Computing Gain by Administrator on Sale of Propert^^^  
«=,=,= for Determining Gain on Sale of Stock Purchased Prior to January 

Corporations   Payments   to  Widow  of   Employee 
Deductions;   Carry   Over   Losses   ... 
Deductions;   Debenture   Bonds 
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Deductions; Depreciation  of  Corporate Property Acquired from Subsidiary   171 
Deductions;   Excess   Profits   Paid  to United  Kingdom     121 
Deductions;  Expenses  Under Sec.  322   Oy^)   Revenue Act   .."„„ 159 
Deductions;   Premium  on  Corporate  Bonds  Voluntarily  Retired    155 
Deductions ;  Premiums Paid by  Corporation  for  Own  Bonds    124, 126 
Deductions;  Under  Subsection   322   (10)   Revenue  Act    131 
Discharge or  Forgiveness   of   Debt;  Effect  on   Income     188 
Employees   Trust;   Life   Insurance   Premiums     113 
Ethyl-Dow   Chemical   Company;   Interest  to   Affiliate     101 
Federal  Correction of  Net  Income;  Statute  of   Limitations     149 
Foreign Corporations;   Computation  of  Tax     161 
Gross Income;   Gains   from   Involuntary Conversions     190 
Inheritance   Tax;   Growing   Crops     136 
Internal  Revenue  Agents   Report;   Supplemental  Report     123 
Labor   Organizations      185 
Losses  on  Contracts  in  South Carolina  and  Florida     156 
O.  P.  A.   Penalty  as Business  Deduction     125 
Optimist   Park:   Contributions   to     118 
Sale  of  Stock  by  Estate;  Computation  of  Gain     189 
Statute  of  Limitations;   Application  After Notice of  Federal  Adjustments     135 
Tidewater   Power   Company     131 
Veterans    Disability    Compensation      639 

Income and Intangible Taxes; Dividends and Shares; How Assessed   141 
Inheritance  Tax: 

Certification   of   Settlement  to   Clerk   of   Court     157 
Contingent   Remainder;   Liability     181 
Deductions by Corporation for Payment to Employees Widow   119 
Illegitimate Child  as Class  A  Beneficiary of   Father    112 
Income   Tax;   Growing   Crops     136 
Joint   Annuity   Contract;   Tax   Liability     103 
Life   Estate   With   Remainder    114 
Non-resident Decedents Interest in  Limited Partnership in  This  State; 

Exemption      183 
Payments   Under Federal   Social   Security  Act     163 
Property  Passing to  Non-profit Religious  or Charitable  Corporation 

Located   in   Another   State     178 
Vested Remainder After Death of  Life Tenant   186 

Intangible  Tax : 
Bank Deposits in  Out of State Banks Deemed  Owned in This State    176 
Federal   Transportation   Tax  Accounts     108 
Finance   Companies   Liability     394 
Schools;   per   capita   Distribution        59 
Veterans'   and  Veterans'   Beneficiaries   and  Dependents   Bank  Deposits     174 

Laundries    '  597 
Levy  for   Airport   Construction     588 
License  Tax: 

F.   H.   A.   Loans     120 
Federal   Savings   and   Loan   Associations;   Domestication     223 
Non-resident Share Cropper Having Laborers to Harvest Crop  Out of State  .... 130 
Peddler;   Producer    644 
Solicitors   for  Farm   Papers,   etc  647 
Schedule   B:   Veterans   Exemptions     667 
Vending   Machines      601 

Liens;   Payment  by   Other   Than   Owner     624 
Loan Agencies   Cashing  Checks for Profit     597 
Loan  Agencies;  Liability for Tax on Loans from Third Party    109 
Marketing  Associations  Liability for Income,   Franchise and  License  Taxes     165 
Municipal   Corporations: 

Jewelry   Sale-smen   on   Street   608 
Motor Vehicles   649 
Railroads   595 
Rates   .   641 
Tax   List   608 
Unimproved   Property   615 

Personal   Tax   Exemptions;   Estates   634 
Poll    Tax   .   600 

Member^;   of   Armed   Forces   621 
Municipal    CoiiDorations  596, 608,  627 

Service   Mens   Exemption  623^  647 
Privilege   Tax • 

Detective    Agency   647 
Municipal    Corporations       590 
Sales Tax;   Second  Hand   Clothing  Dealers     600 
Tax   Computed   on  Preceding   Year's   Purchases       179 

Public   Welfare   Program    331 
Quadrennial   Assessments       616 
Real  Estate  Owned  by  Defense  Plant  Corporation   !.'"!"!!..""!!!!]..""!!!!!..!!".!!!!."!!!"!!..!!."!    610 
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Revaluation   Postponement     656 
Rui-al   Electrification   Lines;   Exemptions     662 
Sales  Tax: 

Church   Owned   College     621 
Church   Sales      602 
Churches;   Refunds     606 
Contracts   With   Federal   Government     169 
Developing   Films      609 
Eye   Glass   Lenses   and   Frames     646 
Indian   Reservations     634 
Lenses and  Frames  Not  Medical Supplies     128 
Restaurants   Opei'ated   in   Industrial   Plants     170 
Sale  of   Building   Material  to   Contractor    190 
Sale    of    Rugs      602 
Sales   to   Educational   Institutions     613 
Sales   Under   Ten   Cents      160 
Vending  Machines    589 

Sales and Use Tax: 
Federal   Contracts     116 
Optical   Company   Transactions     617 
Purchases   Under  Lump   Sum   Contract     162 

Taxation: 
Sales  and Use  Tax: 

Paint Purchased  Outside State for Use on Contract Within  State    609 
Sales  by Out of State Firm Through  Agents    610 
Sales   to   Contractors   on   Defense  Plant       99 

Undivided   Crops     615 
U.   C.  C.   Benefits;   Exemptions    :  657 
Use   Tax: 

Contracts   With   Federal   Government  165 
on  Rental  of  Business  Machines;  Replacement  of  Machines     105 
Photographic   Supplies   Sold to   Photographers     129 

Taxicabs 
Bonds   and   Insurance     627 
Exclusive   Franchises     618. 667 
Franchises      651 
Municipal    Corporations   Limiting   Number     599 
Municipal   Regulations     654 
Operation    From   Stands      661 
Operating   Pei-mits     666 
Recission of Licenses  for Lack of Certificate of  Convenience and Necessity    470 
Regulation   by  Municipal  Corporations    592, 651, 654, 669 

Teacherage 
County   Appropriations    :....    56 

Teachers  and  Principals 
Resignation      661 

Teachers and  State Employees  Retirement  System        21 
Archives    and   History      539 
Contributions   Covering  Leave   of   Absence;   Re-employment   Rights     460 
Disability   Benefits      460 
Employees  Paid Partly by  Federal  Funds    ._.  441 
Local  Governmental Employees  Retirement System;  Basis  of Deductions   445, 446 
Membership   Service;   Military  Service     456 
Military   Service;   Prior  Service   Eligibility     459 
Municipal    Employees      575 
North   Carolina   Rural   Rehabilitation   Corporation   Members     443 
Opinions   to    434-462 
Prior   Service     452, 543 
Prior   Service;  Membership   Service     434 
Return   of   Accumulated   Contributions:   Interest     436 
Trustees   Authorized   to   Adopt   Rules  Governing   Retirement    442 

Teachers   and   State  Employees   Retirement   System   (See   also   Local   Governmental 
Employees   Retirement  System) 

Textbook  Commission 
Per   Diem   and   Expenses 67 

Theatres;   Regulation   by   Municipality 630 
Tidelands      30 
Tobacco   Advisory   Council 666 
Torrens Act 

Land in  More Than  One  County 642 
Town  Constable 

Residence   Requirements 619 
Trade   Marks      644 

Registration;    Effect 673 
Trade Names 

"Army"    and    "Navy"   ..644,629 
Treasurer;   State;   Opinions   to   .   ....53, 54 
Trustees 

Bonds      643 
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Unemployment   Compensation    Commission         21 
Authority to  Pay  Readjustment  Allowances  to Veterans    498 
Benefits;   Exemption  from   Taxation     657 
Employer; Scope  of   Coverage    514 
Limitation  on Time to  Bring  Action     503 
Opinions   to    489-515 
Process   Agent     586 
Scope   of   Coverage,   Eligibility     506 
Statutes;  Retroactive  Application  of  G.  S.  96-10(A) 500 

United  States   Merchant  Marine  and  Red   Cross   Members 
Application of Veterans  Preference Provisions of Merit System . 488 

University  of  North  Carolina 
Ackland   Memorial      681 
Application  of Municipal  Ordinances of Town of Chapel HiU 431 
Cone Property  Exchange for Pittsboro Road Property 426 
Contracts   by   Trustees      431 
Escheats      53 

Escheat;   Administrator  in   Foreign   State     428 
Milk  Supply  Contract     401 
Opinions   to     425-533 
Trustee's   Authority   to   Make   Regulations     431 
Veterans    Tuition   Charges      432 
Workmens   Compensation ;   Time Limit for Filing  Claims 426 
World  War  Orphans  Educational   Benefits    425 

Pawnbrokers      630 
Utilities   Commission 

Acquisition   of   Water   Right-of-Way     216 
Opinions   to     .                     213-217 
Regulation   of Motor   Carriers     214 
State  Lakes;  Regulation  of  Passenger  Boats     372 

Vacancies   in   Office     594 
Clerk of  Superior  Court   612, 672 
Constables      612 
Coroner     602 
County  Board  of  Education     622 
Register   of   Deeds  674 
Town   Commissioners     623 

Vending Machines 
Sales   Tax    589 
Taxation,    Municipal      601 

Venereal  Diseases 
Authority   to   Examine   Suspects     254 
Educational Motion  Picture  Program;  Contract    579 
Minors;   Quarantine     600 
Regulation      631 
Reynold's   Foundation;  Educational   Program     575 
Schools       79 
State Board of Health; Authority to Isolate Patients    242 

Veterans 
Administration   of   Estates      554 
Ad   Valorem   Tax   Exemptions     616 
Copies    of    Discharges      656 
Education Benefits  for Children  of  Veterans   232, 554 
Education;    Tuition   Charges      432 
Exemptions   Under   Schedule   B     667 
Income   Tax;   Disability   Compensation     639 
Local    Veterans   Agencies   659 
Merit System;  Payments Under;  While Receiving Retirement  Pay   479 
Merit  System   Preference   Rating   662 
Minor   Spouses       649 
Payments by Unemployment  Compensation Commission  of Readjustment  Allowance 498 
Poll   Tax   Exemption      623, 647 
Presumption   of   Death      553, 554 

Preference   Rating  Under  Merit   System 480, 484, 487, 488 
Recording   Papers       642 
Re-employment   Rights   Under   State   and   Federal   Law 547 
Registration   and   Certification of  Discharges;   Fees 642 
Retirement   System   Benefits 459 
Retirement System  Contributions  Covering time in  Military Service 456 
Return   to   State   Employment 650 
Return  to  State  Employment  as   Teachers   or  Principals 413 
Sale of Homes to Veterans by Housing Authority .      667 
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State   Employees   Returning  to   Employment;   Salaries 
State   Guard ;   Preference 
Veterans Widows  Status  Under  Merit  System 
Wills   of   Minor   Veterans 

Veto   Power 
Governor     

Vital  Statistics 
Authority for issuance of New Certificate; Illegitimate Child; Change of Name . 
Authority  of  State Registrar  to  Control Forms;   Amendments     
Birth  Certificate;   Illegitimate   Child;   Putative  Father 
Bii-th   Certificate  Without   Charge     
Birth   Statistics;   Amendment   of    
Certified  Copies;   Copy  of  Birth   Certificates   Filed  with  Register  of Deeds 
Change  of Name  on  Birth  Certificate;  Presumption  as  to  Legitimacy 
Change  of   Statement  of  Race on   Birth  Certificate 
Contents   of   Birth   Certificates 
Local   Registrar;   Certified   Copies 
Name  of   Father  of  Illegitimate   Child 
Prima   Facie   Evidence   ... 
Public   Records;   Right of   Inspection ;   Copies 
Registration ;    Districts;   Consolidations 
Registration    Districts;    Fees 

Vocational   Rehabilitation 
Disbursements  through  State  Commission  for the   Blind 

Voters ;   Electors 
Qualifications      

War Mobilization and  Reconversion  Act of  1944     
Widows 

See  Marriage  and   Married   Women 
Wills 

Execution   by   Minors   in  Armed   Forces     
Minor;    Veterans      
Probate   When   Witnesses   Dead 

Wine;  Unfortified 
Right   of   A.B.C.   Board   to   Sell 

Wine:   1945   Act     
Wine 

Sale   of   Unfortified   Wine 
See   Intoxicating   Beverages 

Witnesses,  Expert: 
Fees      
Failure to  Appear  Before  Justice  of  the Peace 

Witness   Fees 
Law   Enforcement   Officers 

Workmens   Compensation 
Claims ;   Limitation   on    Filing 
Liability to  Injured pupils of  Public Schools 
States   Liability   to   Vocational   Trainees 
University  of   North   Carolina, 

Workmens  Compensation and  Industiial  Commis 
World   War Orphans 

University   of   North   Carolina,   Educational   Benefits 
Worthless   Checks 

Collection   of   Debt 

Zoning   Ordinances     g54 
















